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LEGATEES  AND  DISTRIBUTEES. 

3«    n.  ACTIOHB  BT  LEGAT1B8  AKB  D18TBIBUTEE8  —  1.  Against 
others  than  Personal  Bepresentatives  to  Becover  Assets  —  a.  Ca- 

PAciTY  TO  Sue  — General  Rule  and  Exceptions  —  otnerai 

BnlA  Is. -^  See  note  i. 

3.     But  8«Yeral  Exoaptions  to  TMi  Eule.  —  See  note  I. 

7.  b.  Parties.  —  See  note  i. 

8.  c.  Declaration,  Complaint,  or  Bill.  — See  note  2. 

9.  d.  Objection  for  Incapacity  to  Sue. —  See  note  i. 

2.  Against  Personal  Bepresentatives  to  Becover  Legacies  or 
Distribntive  Shares  —  ^.  At  Common  Law  —  (i)  For  Legacy  — 
kwnx  of  Ezeentor  Most  Be  Alleged.  —  See  note  8. 


3.  1.  Loyd  V,  Loyd,  (Ky.  1898)  46 
S.  W.  Rep.  485 ;  Beaty  v.  Downing,  96 
Va.  4SI- 

3.  1.  In  Vew  York  a  legatee  may 
maintain  an  action  to  recover  the 
amount  of  a  legacy  against  heirs  at  law 
or  next  of  kin  either  under  Code  Civ. 
Pro.  N.  Y.,  9  1837,  or  irrespective  of 
that  statute.  M.  E.  Church  v.  Reeve, 
79  N.  Y.  App.  Div.  65. 

Ib  Tennessee  a  distributee  cannot 
maintain  a  suit  to  recover  the  personal 
estate  belonging  to  a  decedent,  against 
a  person  having  such  personal  prop- 
erty in  possession,  without  alleging  and 
proving  that  there  are  no  outstanding 
debts  against  the  estate  of  the  decedent ; 
and  in  the  absence  of  such  allegation 
the  bill  is  demurrable.  Willard  v,  Cun- 
ningham, (Tenn.  Ch.  1898)  48  S.  W. 
Rep.  399. 

OoUwiini  between  the  debtor  and  the 
personal  representative  has  been  recog- 
nized as  constituting  an   exception   to 

Supp.  PI.  &  Pr.— I  I 


the  rule.      Beaty  v.  Downing,  96  Va. 

451. 

7.  1.  Parker  r.  Cobb,   131   N.  Car. 

25;  Willard  v.  Goddard,  (Tenn.  Ch. 
1898)  48  S.  W.  Rep.  397;  McCreary  v. 
Robinson,  (Tex.  Civ.  App.  1899)  50S.  W. 
Rep.  476,  revening  49  S.  W.  Rep.  933. 

The  Administrator  of  an  Ezecntory 
Legatee  may  sue  the  personal  repre- 
sentative of  a  life  tenant  who  had  in 
his  or  her  lifetime  received  a  money  be- 
quest from  the  testator's  representative. 
Crawford  v.  Qark,  no  Ga.  729. 

8*  8.  Willard  v.  Cunningham,  (Tenn. 
Ch.  1898)  48  S.  W.  Rep.  399;  Laas  v, 
Seidel,  28  Tex.  Civ.  App.  140;  Beaty  v. 
Downing,  96  Va.  451. 

9.  1.  General  Demurrer.  —  The  want 
of  an  allegation  that  no  administration 
is  pending  and  that  none  is  necessary 
may  properly  be  raised  by  a  general  de- 
murrer.    Laas  V.  Seidel,  95  Tex.  442. 

8.  A  Govt  of  Equity  May  Compel  the 
Executor  to  Aftent  where  he  refuses  to 
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10«     Form  of  Aotion«  —  See  note  3. 

b.  By  Statute.  —  See  note  6. 

11.     m.  ACTIOHB   AGAIHBT    LEGATSEB  AHD   DI8TBIBITTSE8  —  1.^ 

By  Creditors — b.  In  Equity  —  Oonorai  BiQo.  —  See  note  4. 
13.    See  note  i. 

13.  PartiMi.  —  See  note  3. 
Bill*  —  See  note  5. 

14,  See  note  i. 

c.  By  Statute  —  in  Many  of  tho  sut«.  —  See  note  9. 

1S«     Law  or  Equity.  —  See  note  2. 

DeoUrartion,  Complaint,  or  Bill.  —  See  note  4. 
10.     Judgment  or  Dooroe.  —  See  note  I. 

2.  By  Personal  Bepresentatives — a.  To  Recover  Over- 
payment OR  Payment  Made  by  Mistake  —  in  General.  —  See 
note  3. 


do  80.      Lester  v,   Stephens,   113   Ga. 
495.    See  also  McGrotty  v.  Fletcher,  96 
Fed.  Rep.  264. 
10*     8.  Ramser   v.    Blair,    123    Ala. 

139. 

8.  In  re  Moran,  13  Pa.  Super.  Ct. 
251;  Palm's  Estate,  13  Pa.  Super.  Ct. 
296;  Municipal  Ct.  v.  McCulla,  21  R. 
I.  273.  See  also  Gorman  v.  Stillman,  24 
R.  I.  264. 

Beraitayit.  —  The  statutory  right  to 
sue  for  a  legacy  does  not  confer  on  a 
residuary  legatee  a  right  to  sue  for  a 
devastavit  for  his  private  benefit.  Graf- 
fam  V.  Ray,  91  Me.  234. 

11*  4.  Constable  v.  Camp,  87  Md. 
173,  followin-  Zollickoffer  v,  Seth,  44 
Md.  359,  quoted  in  the  original  note. 

13«  1.  See  Morgan  v,  Kingman,  123 
Mich.  197,  holding  that  where,  upon  a 
bill  filed  to  subject  the  interest  of  a 
judgment  debtor  as  legatee  under  the 
will  of  his  father,  it  appears  that  the 
legatee  is  largely  indebted  to  the  estate, 
and  that  the  estate  is  probably  insol- 
vent, the  bill  should  nevertheless  be  re- 
tained until  final  settlement  of  the  es- 
tate, to  the  end  that,  if  it  shall  appear 
on  such  settlement  that  there  is  any- 
thing due  the  legatee,  the  creditor  may 
be  in  a  position  to  move  for  the  proper 
decree. 

13*  8.  Loehnberg  v.  Loehnberg,  63 
N.  J.  £q.  496. 

6.  See  Gorman  v,  Stillman,  24  R.  I. 
264,  holding  that  where  a  bill  by  a  cred- 
itor alleged  that  an  executor  had  a  large 
sum  of  money  belonging  to  a  legatee 
and  that  the  latter  had  promised  the 
complainant  to  pay  him  the  amount  due 


him  therefrom,  it  was  immaterial 
whether  the  executor  had  or  had  not 
rendered  an  account  of  his  administra- 
tion. The  rights  of  the  creditor  are 
purely  equitable. 

14*  1.  Loehnberg  v,  Loehnberg,  63 
N.  J.  Eq.  496. 

9.  Bow  Tork.  >>  Howell  v.  Wallace,  37 
N.  Y.  App.  Div.  323;  Coe  ».  Cobb,  50 
N.  Y.  App.  Div.  80 ;  Hoctor  v.  Lavery, 
SI  N.  Y.  App.  Div.  74;  New  York  v. 
U.  S.  Trust  Co.,  78  N.  Y.  App.  Div. 
366;  Code  Civ.  Pro.  N.  Y.,  9  1837, 

Wisconsin.  —  Stat.  Wis.  (1898),  9 
3296;  South  Milwaukee  Co.  r.  Murphy, 
112  Wis.  614. 

15.  8.  In  Equity.  — Code  Civ.  Pro. 
N.  Y.,  9  1837;  Howell  v,  Wallace,  37 
N.  Y.  App.  Div.  323. 

Law. —  An  action  under  Stat.  Wis. 
(1898),  9  3269,  is  for  the  recovery  of 
money  only.  Issues  of  fact  joined 
therein  are  triable  by  a  jury  as  a  mat- 
ter of  right,  hence  the  action  is  one  at 
law.  Section  3268  creates  a  liability 
different  from  any  existing  at  common 
law.  It  acts,  upon  the  conditions 
therein  mentioned,  creating  a  legal  lia- 
bility resting  upon  an  implied  promise 
by  the  legatees  and  next  of  kin  to  pay 
the  claims  therein  provided  for,  to  the 
extent  therein  mentioned.  South  Mil- 
waukee Co.  V.  Murphy,  112  Wis.  614. 

4.  Coe  V.  Cobb,  50  N.  Y.  App.  Div. 
80. 

16.  1.  Code  Civ.  Pro.  N.  Y.,  9 
1837;  Howell  V,  Wallace,  37  N.  Y.App. 
Div.  323- 

8.  See  Johnson  v.  Weir,  jz  N.  Y. 
App.  Div.  325. 
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LEWDNESS. 

19«    L  At  Cokxoh  Law  —  1.  (Jenerally.  —  See  note  i. 

31.    n.   TTkbxb    Statutes  —  2.  Necessary   Allegations  —  a. 

Under  Statutes  Using  General  Terms  —  PubUo  chanetor  of 

Aet.  —  See  note  i. 

99.     Veoenity  to  Chargo  TMi.  —  See  note  I. 

b.  Under  Statutes   Punishing   Illegal  Cohabi- 
tation.  —  See  note  2. 


19.  1.  Illicit  Cohftbitotion  was  said 
in  State  v.  Cassida,  67  Kan.  171,  to  be 
a  crime  at  common  law. 

91.  1.  Pnblio  Indeoonoy.  —  See  Wil- 
liams V.  People,  67  111.  App.  344. 


93.  1.  Williams  v.  People,  67  111. 
App.  344. 

S.  State  V.  Cassida,  ^7  Kan.  171. 

Lowd  and  LaieiTioiis  Cohabitation. — 
State  V.  Hopson,  76  Mo.  App.  482. 
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LIBEL  AND  SLANDER. 


98.    L  JlTBiSDiCTlOH.  —  See  note  i. 

39.    n.  PABTIE8  —  1.  PlaintifTs  —  joint  Libel.  —  See  notes  2,  3. 

Where  Publioation  Aifeots  Clui.  —  See  note  8. 
80.    2.  Defendants  —  Joint  Befendanto.  —  See  notes  i ,  3. 
31*    See  note  i. 

Pnbliiher,  Editor,  and  Printer.  —  See  note  3. 

Eniband  and  Wife.  —  See  note  4.     Sec  also  HUSBAND  AND 

Wife. 

33.  nL  DSCLABATIOH  OB  CoMPLAiiTT  —  1.  Inducement  and 
Colloqninm —  a.  Definition  and  Office.  —  See  note  4. 

33.  b.  Necessity  of  —  (1)  Words  Not  Actionable  Per  Se.  — 
See  note  i. 

3S«    See  note  i. 

37.  (2)   Words  Actionable  Per  Se.  —  See  note  2. 

38.  (3)  Words  Spoken  of  One^s  Business  or  Profession.  —  See 
notes  2,  3,  4. 


dS«  1.  Louisville  Press  Co.  r.  Ten- 
nelly,  105  Ky.  365.  holding  that  an  ac- 
tion on  a  newspaper  libel  might  be 
brought  in  a  county  wherein  the  news- 
paper circulated. 

39*  S.  Alcorn  v.  Powell,  60  S.  W. 
Rep.  520,  22  Ky.  L.  Rep.  1353. 

8.  Brooks  v.  Collier,  3  Indian  Ter. 
468. 

8.  Waflord  v,  Meeks,  129  Ala.  349. 

30.  1.  Porter  v.  Mack,  50  W.  Va. 
581,  citing  13  Encyc.  of  Pl.and  Pr.  30. 

Contra.  —  Butts  r.  Long,  94  Mo.  App. 
687,  following  State  v.  Marlier,  46  Mo. 
App.  233,  set  out  in  the  original  note. 

8.  Heame  v.  De  Young,  1x9  Cal.  670; 
Cranfill  v,  Hayden,  (Tex.  Civ.  App. 
1903)  75  S.  W.  Rep.  573;  Pfister  v. 
Sentinel  Co.,  xo8  Wis.  572. 

31*    1.  Rogers  v.  Cox,  66  N.  J.  L. 

8.  Baldwin  v.  State,  39  Tex.   Crim. 

245- 
4.  Compare  McQure  v.  McMartin,  104 

La.  496,  holding  that  the  husband  was 

in  no  way  liable  for  slanderous  language 

of  his  wife  of  which  he  was  not  shown 

to  be  cognizant. 

39*    4.  Morgan  v.  Bennett,  40  N.  Y. 

App.  Div.  619;  Gallis  v,  Kilgo,  128  N. 

Car.  402. 


33.  1.  Thompson  v,  Lewiston  Daily 
Sun  Pub.  Co.  91  Me.  203 ;  Walton  v. 
Frost,   22   R.   I.    157. 

35.  1.  Grand  v.  Dreyfus,  122  Cal. 
58;  Taylor  v.  Wallace,  (.Supm.  Ct.  Tr. 
T.)  31  Misc.  (N.  Y.)  393. 

Allegation  of  Special  Injury  Intnffioient. 
—  Bush  V.  McMann,  12  Colo  App.  504. 

37.  2.  Simpson  v.  Press  Pub.  Co., 
(Supm.  Ct.  Spec.  T.)  zi  Misc.  (N.  Y.) 
228 ;  Payne  v.  Tancil,  98  Va.  262. 

3§.    2.   Hanna  v.  Singer,  97  Me.  128. 

8.  Smedley  v.  Soule,  125  Mich.  192 
[citing  13  Encyc.  of  Pl.  and  Pr.  38]  ; 
Gerald  v.  Inter  Ocean  Pub.  Co.,  90  111. 
App.  205 ;  Harkness  r.  Chicago  Daily 
News  Co.,  102  111.  App.  162. 

Iignriei  to  Trade  —  Setting  Oat  Lost  of 
Custom.  —  Louisville  Press  Co.  v.  Ten- 
nelly,  105  Ky.  36s ;  Chiatovich  v. 
Hanchett,  88  Fed.  Rep.  873.  Contra, 
Brinkmann  v.  Taylor,  103  Fed.  Rep.  773. 

4.  Manire  v.  Hubbard,  no  Ky.  311; 
Smedley  v,  Soule,  125  Mich.  192  [both 
citing  13  Encyc.  of  Pl.  and  Pr.  38]  ; 
Ford  r.  Lamb,  116  Ga.  655;  Gambrill 
V,  Schooley,  95  Md.  260;  Fay  v.  Har- 
rington, 176  Mass.  270:  Couch  v,  Min- 
inp  Journal  Co.,  130  Mich.  294;  Lang- 
don  V.  Shearer,  43  N.  Y.  App.  Div. 
607;  Le  Massena  v.  Storm,  62   N.  Y. 
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39.  c.  Connecting  Defamatory  Matter  with  Plain- 
tiff—  (i)  Averment  that  Publication  Whs  Of  or  Concerning 
Plaintiff,  —  See  note  2. 

40.  See  note  i. 

(2)  Stating  Extrinsic  Facts  to  Connect  Defamatory  Matter 
with  Plaintiff  —  Oenenl  BhIa.  —  See  note  2. 
Code  EnlA.  —  See  note  3. 

44.  2.  Averment  of  Fublioation  —  Where  Defkiutory  lUtter  If  in 
Writing.  —  See  note  4. 

45.  8.  Setting  Out  Defamatory  Matter  — a.  Statement  of 
Rule.  —  See  note  8. 

46.  See  note  3. 

b.  Reason  for  Rule.  — See  notes  5,6. 

48.  e.  Setting  Out  Words  Published  in  Foreign  Lan- 
guage. —  See  notes  4,  5. 

49.  4.  Innuendo  — ^1.  Nature  and  *  Office  — (i)  Explana- 
tory of  Matter  Already  Expressed.  —  See  notes  3,  5. 


App.  Div.  150;  Willis  v.  Eclipse  Mfg. 
Co.,  81  N,  Y.  App.  Div.  591 ;  King  v. 
Sun  Printing,  etc.,  Assoc,  84  N.  Y. 
App.  Diy.  310;  Kansas  City,  etc.,  R. 
Co.  V.  Ddaney,  102  Tenn.  289;  Kidder 
V.  Bacon,  74  Vt.  263.  But  see  Mcln- 
tyre  v.  Weinert,  195  Pa.  St.  52. 

39.  8.  Warner  v.  Missouri  Pac.  R. 
Co.,  1 12  Fed.  Rep.  114  [cth'ng  13  Encyc. 
OF  Pl.  and  Pr.  39] ;  Stutsman  v,  Stuts- 
man, (Ind.  App.  1903)  d^  N.  E.  Rep. 
773;  Hanna  v.  Singer,  97  Me.  128; 
Williams  v.  Fuller,  (Neb.  1903)  94  N. 
W.  Rep.  118;  Stokes  v.  Morning  Jour- 
nal Amoc.,  ^^  N.  Y.  App.  Div.  184; 
Peters  v.  Morning  Journal  Assoc,  74 
N.  Y.  App.  Div.  305;  Lehmann  v. 
Tribune  Assoc,  (Supm.  Ct.  Spec  T.) 
37  Misc.  (N.  Y.)  506;  McCarthy  v. 
Miller,  (Tex.  Qv.  App.  1900)  57  S.  W. 
Rep.  973;  Duvivier  v.  French,  (C  C. 
A.)  104  Fed.  Rep.  278. 

40.  1.  New  York  City  Water,  etc., 
Co.  V.  Morning  Journal  Assoc,  i  N.  Y. 
Rec  127;  Hauptner  v.  White,  81  N.  Y. 
App.  Div.  153. 

8.  Corr  v.  Sun  Printing,  etc,  Assoc, 
177  N.  Y.  131 ;  Warner  v.  Missouri  Pac. 
FL  Co.,  112  Fed.  Rep.  114,  both  cases 
citing  13  Encyc.  of  Pl.  and  Pr.  40. 

S.  (}rand  v.  Dreyfus,  122  Cal.  58; 
Battersby  v.  Collier,  34  N.  Y.  App.  Div. 
347 ;  Daybold  v.  Chronicle  Pub.  Co.,  107 
Wis.  357. 

44.  4.  BoAoient  Averments  of  Pnbli- 
Cfttlon  Slnftrated.  —Where  a  libelous 
letter  forming  the  foundation  of  the 
action  is  set  out  in  the  declaration,  ac- 


companied by  the  allegation  that  the 
defendant  made  publication  of  it,  the 
defendant  is  sufficiently  apprised  of  the 
plaintiff's  claim  to  enable  him  to  plead 
to  the  action.  Sun  L.  Assur.  Co.  v. 
Bailey,  loi  Va.  443. 

45.  8.  Drohan  v.  O'Brien,  76  N.  Y. 
App.  Div.  26s  [citing  13  Encyc.  of  Pl. 
AND  Pr.  45] ;  May  v.  Wood,  172  Mass. 
1 1 ;  American  Book  Co.  v.  King- 
dom Pub.  Co.,  71  Minn.  363;  Gen- 
dron  V.  St.  Pierre,  72  N.  H.  400; 
Webster  v.  Holmes,  62  N.  J.  L.  55; 
Battersby  r.  Collier,  34  N.  Y.  App.  Div. 
347;  O'Donnell  v.  Nee,  86  Fed.  Rep. 
96;  Middlcby  v,  Effler,  (C.  C.  A.)  118 
Fed.  Rep.  261. 

46.  8.  Porter  v.  Mack,  50  W.  Va. 
581,  citing  13  Encyc.  of  Pl.  and  Pr. 
46. 

6.  Webster  v.  Holmes,  62  N.  J.  L.  55 ; 
Battersby  r.  Collier,  34  N.  Y.  App.  Div. 

347. 
6.  Webster  v.  Holmes,  62  N.  J.  L.  55 ; 

Battersby  v.  Collier,  34  N.  Y.  App.  Div. 

347. 

4§.  4.  Ezoeptions  to  Bnle  —  MiMonri 
and  Iowa.  —  Butts  v.  Long,  94  Mo. 
App.  687,  sustaining  Elfrank  v.  Seiler, 
54  Mo.  134,  stated  in  the  original  note. 

6.  Heeney  v,  Kilbane,  59  Ohio  St. 
499. 

49*  8.  Wallace  v.  Homestead  Co., 
117  Iowa  348. 

5.  State  V,  Shippman,  83  Minn.  441 ; 
Brown  v.  Tribune  Assoc,  74  N.  Y.  App. 
Div.  359;  Naulty  tr.  Bulletin  O).,  206 
Pa.  St.  128. 
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SO,    See  notes  li  3,  4. 

91.    (2)  Cannot  Enlarge  or  Restrict    Natural   Meaning   of 
Words.  —  See  note  i. 

If  Wordf  Charged  Are  in  ThemielTei  Inneoent.  —  See  note  2. 
99.     See  note  i. 

Innnendo  Cannet  Extend  Seme.  —  See  note  2. 

53.  Uniting  Hatnral  Impert  of  Wordi.  —  See  notes  I,  2. 

54.  Sapplying  Plaoe  of  Colloquinm.  —  See  note  I. 

(3)  Not  Capable  of  Proof.  —  See  note  3. 
SS«     It  Ii  for  Conrt  to  Deoide.  —  See  note  i. 

(4)  Meaning  Ascribed    by   Innuendo    Binding.  —  See 
notes  2,  3. 


ftO«  1.  Battersby  v.  Collier,  34  N. 
Y.  App.  Div.  347. 

8.  Quinn  v.  Prudential  Ins.  Co.,  116 
Iowa  522. 

4.  Stoner  v,  Erisman,  206  Pa.  St. 
600;  Cunningham  v.  Underwood,  (C.  C. 
A.)  116  Fed.  Rep.  803. 

51«  1.  Garrett  v,  Bissell  Chilled 
Plow  Works,  154  Ind.  319;  Verbeck  v, 
Duryea,  (Supm.  Ct.  Spec.  T.)  36  Misc. 
(N.  Y.)  242;  Argabright  v.  Jones,  46 
W.  Va.  147 ;  Cunningham  v.  Under- 
wood, (C.  C.  A.)  116  Fed.  Rep.  803,  all 
four  cases  citing  13  Encyc.  op  Pl.  and 
Pr.  51.     See  also  the  following  cases: 

Alabama,  —  Wofford  v.  Meeks,  129 
Ala.  349. 

Kentucky,  —  Winsette  v.  Hunt,  (Ky. 
1899)  53  S.  W.  Rep.  522. 

Maryland,  —  Kilgour  v.  Evening  Star 
Newspaper  Co.,  96  Md.  16;  Barnes  v. 
State,  88  Md.  347. 

New  York,  —  Zinserling  r.  Journal 
Co.,  (Supm.  Ct.  Spec.  T.)  26  Misc.  (N. 
Y.)  591 ;  Battersby  v.  Collier,  34  N.  Y. 
App.  Div.  347. 

Ohio.  —  State  v,  Cass,  8  Ohio  Dec 
214,  5  Ohio  N.  P.  381. 

Pennsylvania.  —  Naulty  v.  Bulletin 
Co.,  206  Pa.  St.  128. 

Vermont.  —  Jones  v,  Roberts,  73  Vt. 

201. 

8.  Verbeck  v.  Duryea,  (Supm.  Ct. 
Spec.  T.)  36  Misc.  (N.  Y.)  242;  Arga- 
bright V,  Jones,  46  W.  Va.  147  [both 
cases  citing  13  Encyc.  op  Pl.  and  Pr. 
51];  Grand  v,  Dreyfus,  122  Cal.  58. 

53.  1.  Garrett  v,  Bissell  Chilled 
Plow  Works,  154  Ind.  319;  Argabright 
V,  Jones,  46  W.  Va.  147 ;  Duvivier  v. 
French,  (C).  C.  A.)  104  Fed.  Rep.  278 
[all  three  cases  citing  13  Encyc.  op  Pl. 
and  Pr.  52] ;  Stutsman  v.  Stutsman, 
(Ind.  App.  1903)  66  N.  E.  Rep.  773. 

8.  Quinn  v.  Prudential  Ins.  Co.,  116 


Iowa  522;  Wallace  v.  Homestead  Co., 
117  Iowa  348. 

ft3«  1.  Quinn  v.  Prudential  Ins. 
Co.,  1x6  Iowa  522. 

8.  Garrett  v.  Bissell  Chilled  Plow 
Works,  154  Ind.  3x9,  citing  13  Encyc. 
OF  Pl.  and  Pr.  53. 

ft4«  1.  Garrett  v.  Bissell  Chilled 
Plow  Works,  154  Ind.  319;  Duvivier  v. 
French,  (C.  C.  A.)  104  Fed.  Rep.  278 
[both  cases  citing  13  Encyc  op  Pl. 
and  Pr.  54] ;  Hauptner  v.  White,  8x 
N.  Y.  App.  Div.  153;  Argabright  v. 
Jones,  46  W.  Va.  146. 

8.  Argabright  v.  Jones,  46  W.  Va. 
147  iciting  13  Encyc  op  Pl.  and  Pr.. 
54] ;  Duvivier  v,  French,  (C.  C.  A.) 
104  Fed.  Rep.  278. 

M«  1.  Woflord  V.  Meeks,  129  Ala. 
349;  Quinn  V,  Prudential  Ins.  Co.,  116 
Iowa  522 ;  Beecher  v.  Press  Pub.  Co., 
60  N.  Y.  App.  Div.  536 ;  State  v.  Cass, 
8  Ohio  Dec.  2x4,  5  Ohio  N.  P.  381; 
Leitz  V.  Hohman,  16  Pa.  Super.  Ct. 
276;  Goebeler  v.  Wilhelm,  17  Pa. 
Super.  Ct.  432;  Gulf,  etc.,  R.  Co.  v. 
Floore,  (Tex.  Civ.  App.  1897)  42  S. 
W.  Rep.  607 ;  Dabold  v.  Chronicle  Pub. 
Co.,  107  Wis.  357;  Cunningham  v.  Un- 
derwood, (C.  C.  A.)  116  Fed.  Rep. 
803. 

8.  Brown  v.  Tribune  Assoc,  74  N. 
Y.  App.  Div.  359;  Beecher  v.  Press 
Pub.  Co.,  60  N.  Y.  App.  Div.  536; 
Westbrook  v.  New  York  Sun  Assoc, 
(Supm.  Ct.  Tr.  T.)  32  Misc.  (N.  Y.) 
37;  Wuest  V,  Brooklyn  Citizen,  (Supm. 
Ct.  Tr.  T.)  38  Misc  (N.  Y.)   i. 

3.  Morse  v.  Press  Pub.  (To.,  63  N. 
Y.  App.  Div.  61 ;  Martin  v.  Press  Pub. 
Co.,  (Supm.  Ct.  Tr.  T.)  40  Misc  (N. 
Y)  524;  Continental  Nat.  Bank  v. 
Bowdre,  92  Tenn.  723;  Cunningham  tr. 
Underwood,  (C.  C.  A.)  1x6  Fed.  Rep. 
803. 
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SS.    b.  When  Necessary  — (i)  Wards  Obviously  Defama- 
tory  —  (a)  StotMnsnt  of  Bnle.  —  See  note  5. 
ffO.     See  note  i. 

(b)  Sejeeting  IniiiBeiido  m  Bnrpluago.  —  See  note  4« 
S7«     See  notes  2,  3. 

(2)  Words  Not  Prima  Facie  Defamatory,  —  See  note  4. 
98.    5.  Ayerment  that  Words  Were  Spoken  by  Defendant.  —  See 
note  I. 

6.  Averment  of  Falsity  and  Malice.  —  See  notes  3,  4. 
•I9*     Privileged  PubUeatioii.  —  See  notes  9,  lO. 

60.  7.  Averment  of  Time  and  Place —  Time.  —  See  note  i. 
PlAoe.  —  See  note  3. 

9.  Joinder  of  Causes  of  Action.  —  See  note  7. 

61.  See  note  2. 

libel,  Blander,  and  XaUoiooe  ProsecntioB.  —  See  notes  5»  S>  9* 
69,     Several  Defendant!.  —  See  note  I. 

10.  Variance — ^jr.  Statement  of  Rule.  —  See  note  7. 

03«     Proef  of  Equivalent  Words.  —  See  note  I. 
Proving  Word!  BnbotantiaUy.  —  See  note  4. 


M*  S.  Donahoe  t^.  Star  Pub.  Co., 
(Del.  1902)  53  Atl.  Rep.  567;  Quinn  v. 
Prudential  Ins.  Co.,  116  Iowa  522 ;  Curley 
r.  Feency,  62  N.  J.  L.  70  \  Keller  v. 
Dean,  57  N.  Y.  App.  Div.  7;  Collis  v. 
Press  Pub.  Co.,  68  N.  Y.  App.  Div.  38. 

M.  1.  Obseene  Words  Hot  Found  in 
Diotionaiies. —  See  Knight  v.  State, 
(Tex.  Crim.  1899)  49  S.  W.  Rep.  383, 
applying  to  an  indictment  the  principle 
stated  in  the  original  note. 

4.  Haynes  r.  Ginton  Printing  Co., 
169  Mass.  512;  Sharpe  v.  Larson,  70 
Minn.  209;  Williams  v.  Fuller,  (Neb. 
1903)  94  N.  W.  Rep.  118;  Curley  v. 
Feeney,  62  N.  J.  L.  70 ;  Brown  v.  Provi- 
dence Telegram  Pub.  Co.,  (R.  I.  1903) 
54  Atl.  Rep.  1 06 1. 

Where  the  Meaning  of  the  libel  Is  Plain, 
it  is  permissible  to  reject  unnecessary 
words  in  the  innuendo  as  surplusage. 
State  V.  Shippman,  83  Minn.  441. 

57.  8.  Morrison  v.  Smith,  83  N.  Y. 
App.  Div.  206,  reversed  177  N.  Y.  366. 

8.  Curley  v.  Feeney,  62  N.  J.  L.  70; 
Payne  v,  Tancil,  98  Va.  262. 

4L  Beecher  v.  Press  Pub.  Co.,  60  N. 
Y.  App.  Div.  536. 

58.  1.  Drohan  v.  O'Brien,  76  N.  Y. 
App.  Div.  266. 

8.  Haskins  v,  Jordan,  123  Cal.  157; 
Webster  v.  Holmes,  62  N.  J.  L.  55. 

4.  Battersby  v.  Collier,  34  N.  Y.  App. 
Div.  347. 

M.  9.  Warner  v.  Missouri  Pac.  R. 
Co.,    X12    Fed.    Rep.    114    [quoting    13 


En  CYC.  OP  Pl.  and  Pr.  59]  ;  Hartung  v, 
Shaw,    130  Mich.   177. 

10.  Warner  v.  Missouri  Pac.  R.  Co., 
112  Fed.  Rep.  114,  quoting  13  Encyc. 
OF  Pl.  and  Pr.  59. 

60.  1.  Bedtkey  v.  Bedtkey,  15  S. 
Dak.  310;  Kidder  v.  Bacon,  74  Vt.  263, 
both  cases  citing  13  Encyc.  of  Pl.  and 
Pr.  60. 

8.  Bedtkey  v.  Bedtkey,  15  S.  Dak. 
310,  citing  13  Encyc.  of  Pl.  and  Pr. 
60. 

7.  Hillstem  v.  Katzer,  103  Wis.  391. 

61.  2.  Hays  v.  Perkins,  22  Tex.  Civ. 
App.  198,  citing  13  Encyc  op  Pl.  and 
Pr.  60  r6i].  See  also  Missouri,  etc., 
R.  Co.  V.  Starr,  22  Tex.  Civ.  App.  353, 
citing  and  relying  on  13  Encyc.  op  Pl. 
AND  Pr.  60,  in  an  action  against  a  rail- 
road company  for  the  value  of  ties  cut 
on  the  plaintiffs'  land. 

5.  Bible  v.  Palmer,  95  Tenn.  393. 

8.  De  Wolfe  v,  Abraham,  151  N.  Y. 
186. 

9.  Moore  v.  Thompson,  92  Mich. 
498 ;   Dinges  v,   Riggs,  43   Neb.   710. 

63.  1.  Campbell  v.  Burns,  i  Ohio 
Dec.  204,  7  Ohio  N.  P.  201. 

7.  Stock  V.  Keele,  86  N.  Y.  App. 
Div.  136.  See  also  Bedtkey  v.  Bedtkey, 
15  S.  Dak.  310. 

63.  1.  Searcy  v.  Sudhoff,  84  111. 
App.  148;  Morris  v.  Curtis,  (Ky.  1898) 
45  S.  W.  Rep.  86;  Smith  v.  Moore,  74 
Vt  8r. 

4.  McArthur  v.  State,  41  Tex.  Crim. 
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65«     Fro«f  of  Additional  Wordo.  —  See  note  3. 
88.     Aflmuttlon  and  Interrogation.  —  See  note  2. 
67,     Time.  —  See  note  4. 

b.  Material  Variances  Illustrated.  —  See  note  5. 
71.    IV.  Flea   ob   Avswsb  —  2.  Mitigating  Cironmitanoes  — 
a.  At  Common  Law  —  (i)  In  General,  —  See  notes  4,  5. 
7JI.     (2)  General  CItaracter  of  Plaintiff.  —  See  note  4^ 

74*     Faoti  fOiowlng  Oronndi  of  Snepldon.  —  See  notes  3,  4. 

77,  b.  Under  Code.  —  See  notes  i,  2. 

78.  3.  Jnfltiflcatioii  —  a.  Necessity  of  Pleading  Matter. 
—  See  note  6. 

79.  Proof  Gorreeponding  with  Plea.  —  See  note  2. 

80.  b.  Requisites  of  Plea  — (i)  Precise  Charge  Must  Be 
Justified.  —  See  note  2. 

81.     JnitlQrlng  Exact  Wordi  Unneeesiary.  —  See  note  I. 


63s,  ciiing  13  En  CYC.  op  Pl.  and  Pr. 
63.    See  also  the  following  caees: 

Delaware.  —  Nailor  v.  Ponder,  i 
Marv.  (Del.)  408. 

Indiana,  —  Grotius  v.  Ross.  24  Ind. 
App.  543»  57  N.  E.  Rep.  46. 

Iowa.  —  Emerson  v.  Miller,  115  Iowa 

313. 
Kentucky,  —  Nicholson       v,       Dunn, 

(Ky.  1899)  52  S.  W.  Rep.  935;  Sharp 
V.   Bowlar,   103   Ky.   282. 

Maine,  —  Kimball    v.   Page,    96    Me. 

487. 

Michigan,  —  Matthews     v.     Detroit, 

Journal  Co.,  123  Mich.  608. 

Missouri,  —  Butts  r.  Long,  94  Mo. 
App.  687. 

New  Jersey.  —  Freisinger  v.  Moore, 
65  N.  J.  L.  286. 

Texas.  —  King  v.  Sassaman,  (Tex. 
Civ.  App.  1899)  54  S.  W.  Rep.  304. 

Vermont.  —  Kidder  v.  Bacon,  74  Vt. 
263 ;  Smith  v.  Moore,  74  Vt.  81. 

65.  8.  Mc Arthur  v.  State,  41  Tex. 
Crim.  63s,  citing  13  Encyc.  of  Pl.  and 
Pr.  65. 

M.  8.  Nailor  v.  Ponder,  i  Marv. 
(Del.)  408. 

67.  4.  Kidder  v.  Bacon,  74  Vt. 
263,  citing  13  Encyc.  of  Pl.  and  Pr. 

67. 

6.  Impnting  Vnohastity  to  Women.  — 
Allegation :  ^  A  whore."  Proof :  "  Not 
a  decent  lady."  Tippens  v.  State, 
(Tex.  Crim.  1898)  43  S.  W.  Rep.  1000. 

Tl.  4.  Nicholson  v.  Merritt,  109 
Ky.  369,  citing  13  Encyc.  of  Pl.  and 
Pr.  71. 

6.  Ward  v.  Ward,  47  W.  Va.  766. 

ySI.  4.  Cunningham  v.  Underwood, 
(C.  C  A.)    116  Fed.  Rep.  803   iciting 


13  Encyc.  of  Pl.  and  Pr.  72'\  ;  Tracy 
V.  Hacket,  19  Ind.  App.  133;  Stark  v. 
Knapp,  160  Mo.  529 ;  Candrian  v.  Mil- 
ler, 98  Wis.  164. 

74*  8.  Nailor  v.  Ponder,  i  Marv. 
(Del.)  408. 

4.  Anderson  v,  Cowles,  72  Conn.  335 ; 
Baldwin  v,  Boulware,   79   Mo.  App.  5. 

77.  1.  Roeber  v.  New  Yorker  Staats 
Zeitung,  i  N.  Y.  App.  Div.  427;  Gray 
V,  Brooklyn  Union  Pub.  Co.,  35  N.  Y. 
App.  Div.  286;  Robinson  v.  Evening 
Post  Pub.  Co.,  (Supm.  Ct.  Spec.  T.) 
28  Civ.  Pro.  (N.  Y.)  239,  25  Misc.  (N. 
\.)  243;  Upchurch  v,  Robertson,  127 
N.  Car.  127;  Hacker  v,  Heiney,  11 1 
Wis.  313;  Times  Pub.  Co.  v,  Carlisle, 
(C.  C.  A.)  94  Fed.  Rep.  762. 

8.  80  in  Kentucky  it  is  held  that  the 
common-law  rule  permitting  the  intro- 
duction of  testimony  in  mitigation  un- 
der the  general  issue  has  not  been 
changed  by  the  code,  and  hence  that 
evidence  of  general  rumor  of  the  plain- 
tiff's unchastity  might  be  shown  under 
the  general  denial  in  an  action  for 
words  imputing  unchastity.  Nicholson 
V.  Merritt,  109  Ky.  369. 

7S.  6.  Roeber  v.  New  Yorker  Staats 
Zeitung,  i  N.  Y.  App.  Div.  427 ; 
Wuensch  v.  Morning  Journal  Assoc,  4 
N.  Y.  App.  Div.  no;  Upchurch  v. 
Robertson,  T27  N.  Car.  127;  Continen- 
tal Nat.  Bank  v.  Bowdre,  92  Tenn.  723 ; 
Amos  V.  Stockert,  47  W.  Va.  109. 

70.  9.  Kansas  City  Star  Co.  v. 
Carlisle,  (C.  C.  A.)  108  Fed.  Rep.  344. 

80.  S.  Clifton  V.  Lange,  108  Iowa 
472;  (Thristianson  v.  O'Neil,  (Supm. 
Ct.  Spec.  T.)   39  Misc.   (N.  Y.)    n. 

81.  1.   Heamc   v.    De    Young,    119 
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81.    (3)  Averring  Truth  of  Publication  —  (»)  Veoiiaity  of  Aver- 
mmt.  —  See  note  7. 

89,     (b)  How  Truth  Should  Bo  Btatod  —  aa.  In  General.  —  See  note  2. 

83.  See  note  2. 

Whoro  Bofamatory  Chargo  It  Itoolf  Qpootfle.  —  See  note  5. 

84.  Jnstifloation  Knot  Bo  aa  Broad  aa  Chargo.  —  See  note  I . 

89.  See  note  i. 

bh.  Justifying  in  Sense  Imputed  by  Innuendo.  —  See  note  7. 
86.     See  note  3. 
88.    4.  Privilege.  — See  notes  2,  3. 

Ploa  Bhoold  Allego.  —  See  note  4. 

Bomnrrer.  —  See  note  5- 

5.  Sepeating  Wordi  of  Another.  —  See  note  6. 

90.  7.  Joinder  of  Defenaee  —  Jutiiloation  and  Mitigation.  —  See 
note  4. 

99.     YI.     DBMXTBBES  —  Admisaioni  —  Moaning    of    Words.  —  See 
notes  I,  3. 

Beanrror  to  Aniwor.  —  See  note  5* 


Cal.  670;  Wallace  v.  Homestead  Co., 
117  Iowa  348;  McLeod  v,  Crosby,  128 
Mich.  641 ;  Stark  v.  Knapp^  160  Mo. 
529 ;  Myers  v.  Longstaff,  14  S.  Dak.  98. 

fell.    7.   Smith  V.  Johnson, 69  Vt.231. 

fel3,  8.  Hanger  v.  Benua,  153  Ind. 
642  Iciiing  13  Encyc.  of  Pl.  and  Pr- 
S3  (82)]  ;  EikhofI  v,  Gilbert,  124  Mich. 
368,  per  Grant,  J.,  dissenting  [quoting 
13  Encyc.  of  Pl.  and  Pr.  82] ;  Stark 
V.  Knapp,  160  Mo.  529;  Shanks  v. 
Stumpf,  (Snpm.  Ct.  Tr.  T.)  2$  Misc. 
(N.  Y.)  264;  >•  ^8  V.  Stockert,  47  W. 
Va.  109;  Cunningham  v.  Underwood, 
(C  C.  A.)  116  Fed.  Rep.  803. 

83*  8,  Cunningham  v.  Underwood, 
(C.  C.  A.)  116  Fed.  Rep.  803. 

5.  Hauger  v,  Benua,  153  Ind.  642 
idling  13  Encyc.  of  Pl.  and  Pr.  83] ; 
Stark  V.  Knapp,  160  Mo.  529. 

84.  1.  Hauger  v,  Benua,  153  Ind. 
645 ;  Cunningham  v.  Underwood,  (C.  C. 
A.)  116  Fed.  Rep.  803  [both  cases  rt/tng 
13  Encyc.  of  Pl.  and  Pr.  84] ;  CoUisv. 
Press  Pub.  Co..  68  N.  Y.  App.  Div.  38 ; 
Baldwin  v.  Genung,  70  N.  Y.  App.  Div. 
271 ;  Stock  V.  Keele,  86  N.  Y.  App.  Div. 
136;  Lanpher  v.  Clark,  149  N.  Y.  472. 

8«S«  1.  Cunningham  v.  Underwood, 
(C.  C.  A.)  116  Fed.  Rep.  803  [citing  13 
Encyc.  of  Pl.  and  Pr.  84]  ;  Waltenberg 
V,  BemLard,  (N.  \.  City  Ct.  Gen.  T.) 
26  Misc.  (N.  Y.)  659;  Stock  v,  Keele, 
86  N.  Y.  App.  Div.  136;  Morse  t/.  Press 
Pub.  Co.,  49  N.  Y.  App.  Div.  375 ;  Hol- 
liogsworth  v.  Spectator  Co.,  53  N.  Y. 
App.  Div.  291 ;  Lanpher  v.  Clark,  149 
N.  Y.  472. 


Constniotion  of  Plea.  —  "A  plea  of 
justification  to  a  declaration  containing 
several  counts,  each  laying  actionable 
words,  goes  to  the  whole  declaration, 
unless  the  plea  is  restricted  in  its 
terms  to  certain  parts  or  certain 
counts."  Cox  V,  Strickland,  loi  Ga. 
482. 

7.  Samples  v.  Camahan,  21  Ind. 
App.  55. 

86.  8.  Grubb  v.  Elder,  67  Kan. 
316. 

9§«  8.  Butterworth  v.  Conrow,  i 
Marv.  (Del.)  361. 

8.  Stevenson  v.  Ward,  48  N.  Y.  App. 
Div.  291 ;  Steen  v.  Friend,  11  Ohio  Cir. 
D  c.  235. 

4.  HeKstern  v,  Katzer,  103  Wis.  391. 

5.  Harkness  v,  Chicago  Daily  News 
Co.,  102  111.  App.  162. 

6.  Baldwin  v,  Boulware,  79  Mo. 
App.  5. 

00.  4.  Doyle  v,  Fritz,  86  N.  Y. 
App.  Div.  515;  Myers  v.  Longstaff,  14 
S.  Dak.  98. 

03.  1.  Zinserling  v.  Journal  Co., 
(Supm.  Ct.  Spec.  T.)  26  Misc.  (N.  Y.) 
591. 

3.  OvormlingaDomnrrortoaCktmplaint 

does  not  necessarily  mean  that  the 
words  are  libelous  per  se^  but  it  may 
mean  that  the  judge  cannot  say  as  a 
matter  of  law  that  the  words  are  not 
libelous,  in  which  case  the  question 
should  be  left  to  the  jury.  Fay  v, 
Harrington,   176  Mass.   270. 

5.  Baldwin  v,  Genung,  70  N.  Y.  App. 
Div.  271. 
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03.     TIL  Bill   of   FAXTICITLABS  —  Ofioa  of  BUI  of  Partionlwf.— 
See  note  7. 

03.  When  Orderod.  —  See  notes  3,  4,  5- 

04.  See  note  i. 

yill.  AxEHDXEiTTB  —  1.   Declaration  or  Complaint  —  Vow 
Caoio  of  Action  —  Amplification.  —  See  note  6. 

05.  See  note  i. 

Diffnront  Form  of  Words.  —  See  note  2. 

06.  PermiMiblo  Amendments.  —  See  notes  2,  4. 

2.  Plea  or  Answer.  —  See  note  14. 

07.  IX.  Slahdeb  of  Title.  —  See  notes  5,  6. 

An  AYcrment  of  Special  Damage.  —  See  note  9. 

08.  X.  IKDIGTXENT  —  2.   Indncoment  and  Ck^Uoqninm.  —  See 

note  3. 
00.    See  notes  i,  2. 

Connecting  Defkmatory  Xatter  with  Plainti£  —  See  notes  3,  4« 
100.     3.  Alleging  Publication.  —  See  notes  2,  4. 
103.    6.  Innuendo  —  Oi&oe  and  Hatnre.  —  See  notes  10,  11. 
103.     See  note  i. 


93.  7.  White  v.  Pease,  82  Fed.  Rep. 
562. 

03.  8.  Mason  v,  Clark,  75  N.  Y. 
App,   Div.  460. 

4.  Rowe  V.  Washbume,  62  N.  Y.  App. 
Div.   131. 

6.  Rowe  V.  Washbume,  62  N.  Y.  App. 
Div.  131 ;  Mason  v.  Dark,  75  N.  Y. 
App.  Div.  460. 

94.  1.  Physician  ~  List  of  Patients 
Lost.  —  Where  a  physician  sued  for  li- 
bel in  charging  him  with  adultery,  but 
alleged  no  special  damages  in  his  com- 
plaint, it  was  held  that  the  defendant 
was  not  entitled  to  a  bill  of  particulars 
containing  a  list  of  the  patients  whom 
the  physician  had  lost.  Cruikshank  v, 
Bennett,  (Supm.  Ct.  Spec.  T.)  30  Misc. 
(N.  Y.)   232. 

6.  Colvard  v.  Black,  no  Ga.  642; 
Barker  v.  Prizer,  1 50  Ind.  4 ;  Phelan  v. 
Rycroft,  (Supm.  Ct.  Spec.  T.)  27  Misc. 
(N.  Y.)   48. 

9ff.  1.  Craven  v.  Walker,  loi  Ga. 
845;  Hoyt  V,  Wayne  Circuit  Judge,  117 
Mich.  172. 

8.  Bigner  v,  Hodges,  82  Miss.  215. 
96.    2.  Wolfe  V.  Israel,  102  Ga.  772, 
4.  Hoyt  r.  Wayne  Circuit  Judge,  117 

Mich.  172. 

14.  Billet  V.  Times-Democrat  Pub. 
Co.,  107  La.  751. 

9T.  5.  Butts  V.  Long,  94  Mo.  App. 
687. 

6.  Butts  V.  Long,  94  Mo.  App.  687 ; 
Hopkins  v.  Drowne,  21  R.  L  20. 

9.  Stevenson  v.  Love,   106  Fed.  Rep. 


466  iciting  13  Encyc.  of  Pl.  and  Pb. 
97] ;  Hopkins  v,  Drowne,  21  R.  I. 
20. 

9S,  8.  Kelly  v.  State,  24  Ind.  App. 
639;  State  V.  Grinstead,  10  Kan.  App. 
78;  Com.  V,  Swallow,  8  Pa.  Super.  Ct. 

539- 

99.  1.  State  v.  Elliott,  10  Kan. 
App.  69. 

2.  People  V,  Seeley,  139  Cal.  118. 
8.  Com.  V.  Swallow,  8  Pa.  Super.  Ct. 

539. 
4.  Kelly  v.  State,  24  Ind.  App.  639. 

100.  2.  Snxplnsage.  —  An  indictment 
is  not  defective  for  alleging  that  the 
slanderous  words  were  spoken  in  the 
presence  of  the  defendant  and  divers 
other  persons.  The  words  "  and  divers 
other  persons  "  may  be  stricken  out  as 
surplusage.  England  v.  State,  (Tex. 
Crim.  1899)  49  S.  W.  Rep.  379;  Lc- 
fever  v.  State,  (Tex.  Crim.  1899)  49  S. 
W.  Rep.  383. 

4.  Baldwin  v.  State,   39   Tex.    Crim. 

245. 

193.  10.  Kelly  v.  State,  24  Ind. 
App.  639 ;  Com.  v.  Swallow,  8  Pa. 
Super.  Ct.  539. 

11.  State  V.  Elliott,  10  Kan.  App.  69 ; 
State  V.  Grinstead,  10  Kan.  App.  88. 
both  cases  citing  13  Encyc.  of  Pl,  and 
Pr.  88  [102] ;  State  v.  Grinstead,  62 
Kan.  593,  citing  13  Encyc.  op  Pl.  and 
Pr.  102. 

193.  1.  Kelly  v.  State,  24  Ind.  App. 
639;  Peters  v.  Barth.  (Ky.  1899)  50  S. 
W.  Rep.  682. 
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108.     Heoeiiity  of  Innuendo.  —  See  notes  3,  4. 

7.  Alleging  Time  and  Place.  —  See  note  7. 

104.  9.  Duplicity.  —  See  note  2. 
10.  Variance.  —  See  note  3. 

105.  XI  Tbial  —  1.  Questions  of  Law  and  Fact.  —  See  note  i. 

106.     If  Words  Pnbliihod  Aro  Cloarly  Dofunatory.  —  See  note  2. 
If  Words  Are  Ambignons.  —  See  note  3. 
Whether  Defiunatory  Xstter  Wis  Fnblished.  —  See  note  4. 
Xaliee.  —  See  note  5. 


103.  8.  Byrd  v.  State,  38  Tex. 
Crim,  630. 

4.  Jones  v.  S^te,  38  Tex.  Crim.  364. 

ninstration.  — Where  the  indictment 
contained  a  word  not  found  in  the  dic- 
tionaries, but  which  had  a  clear  and 
well-known  meaning,  it  was  held  that 
there  was  no  necessity  for  an  innuendo. 
Knight  V.  State,  (Tex.  Crim.  1899)  49 
S.  W.  Rep.  383. 

7.  Conrand  v.  State,  65  Ark.  559. 
1II4.    2.  Indictments  Held  Not  Objee- 

tlonable  for  DnpUeity.  —  In  Wallace  v. 
State,  (Tex.  Crim.  1899)  49  S.  W.  Rep. 
395,  an  indictment  that  charged  the  de- 
fendant with  slandering  four  women 
was  held  not  to  be  objectionable  on  the 
ground  that  it  included  four  slanders. 

8.  West  V.  State,  44  Tex.  Crim.  417. 
Material  Yarianeee  ninetrated. — Where 

the  indictment  alleged  that  the  slander 
was  uttered  in  the  presence  of  A  and 
B,  and  the  proof  showed  that  the  slan- 
der was  uttered  in  the  presence  of  A 
and  B,  but  not  in  the  presence  of  both 
parties  at  the  same  time,  it  was  held 
that  there  was  a  material  variance. 
Knight  V,  State,  (Tex.  Crim.  1899)  49 
S.  W.  Rep.  383. 

1<^.  1.  Kilgour  V,  Evening  Star 
Newspaper  Cow,  96  Md.  16;  Willmann 
V.  Press  Pub.  Co.,  49  N.  Y.  App.  Div. 
35;  Beecher  v.  Press  Pub.  Co.,  60  N. 
Y.  App.  Div.  536;  Potter  v.  New  York 
Evening  Journal  Pub.  Co.,  68  N.  Y. 
App.  Div.  95 ;  Crashley  v.  Press  Pub. 
Co.,  74  N.  Y.  App.  Div.  118;  Shanks  v, 
Stumpf,  (Supm.  Ct  Tr.  T.)  23  Misc. 
(N.  Y.)  264;  Zinserling  v.  Journal  Co., 
(Supm.  Ct.  Spec.  T.)  26  Misc.  (N.  Y.) 

591. 

106*  8.  Hulbert  v.  New  Nonpareil 
Co.,  Ill  Iowa  490 ;  Battersby  v.  Col- 
lier, 24  N.  Y.  App.  Div.  89;  Collis  v. 
Press  Pub.  Co.,  68  N.  Y.  App.  Div.  38 ; 
Mauk  V.  Brundage,  68  Ohio  St.  89 ; 
Continental  Nat.  Bank  v.  Bowdre,  92 
Tenn.  723  Mitchell  v.  Spradley,  23  Tex. 
Civ.  App.  43. 


8.  Iowa.  —  Quinn  v.  Prydential  Ins. 
Co.,  116  Iowa  522;  Craver  v.  Norton, 
114  Iowa  46. 

Kansas.  —  Friedburg  v.  Nudd,  9  Kan. 

App.  743. 

Michigan. — Derham  v.  Derham,  123 
Mich.  451.  See  also  Matthews  v.  Detroit 
Journal  Co.,  123  Mich.  608. 

New  York.  —  Battersby  v.  Collier,  24 
N.  Y.  App.  Div.  89;  Garby  v.  Bennett, 
40  N.  Y.  App.  Div.  163;  Payne  v. 
Rouss,  46  N.  Y.  App.  Div.  315;  Wood- 
ruff V.  Woodruff,  (Supm.  Ct.  Spec.  T.) 
36  Misc.  (N.  Y.)  15 ;  Cornish  v.  Ben- 
nett, 82  N.  Y.  App.  Div.  636,  38  Misc. 
(N.  Y.)  688;  Morrison  v.  Smith,  177  N. 
Y.  366;  Warner  v.  Southall,  165  N.  Y. 
496.  See  also  Collis  v.  Press  Pub.  Co., 
68  N.  Y.  App.  Div.  38. 

Tennessee.  —  Continental  Nat.  Bank 
V.  Bowdre,  92  Tenn.  722. 

Texas.  —  Hitzf elder  v.  Koppelmann, 
30  Tex.  Civ.  App.  162. 

United  States.  —  Culmer  v.  Canby, 
loi  Fed.  Rep.  195,  41  C.  C.  A.  302. 

4.  Stokes  V.  Morning  Journal  Assoc, 
72  N.  Y.  App.  Div.  184;  Continental 
Nat.  Bank  v.  Bowdre,  92  Tenn.  723; 
Warner  v.  Missouri  Pac.  R.  Co.,  112 
Fed.  Rep.  114. 

6.  Delaware.  —  Cameron  v.  Cockran, 
2  Marv.  (Del.)  166. 

Iowa.  —  Nichols  v.  Eaton,  no  Iowa 

509. 
Kentucky.  —  Evening     Post     Co.    v. 

Richardson,  113  Ky.  641. 

Massachusetts.  —  Fay  v.  Harrington, 
1 76  Mass.  270 ;  Hartnett  v.  (joddard, 
176  Mass.  326. 

Minnesota.  —  State  v.  Shippman,  83 
Minn.  441. 

Missouri.  —  Wagner  v.  Scott,  164 
Mo.  289;  Linville  v.  Rhoades,  73  Mo. 
App.  217. 

New  York.  —  Payne  v.  Rouss,  46  N. 
Y.  App.  Div.  315;  D' Andrea  v.  New 
York  Press  Co.,  61  N.  Y.  App.  Div. 
605 ;  Morse  v.  Press  Pub.  Co.,  63  N.  Y. 
App.  Div.  61 ;  Brandt  v.  Morning  Jour- 
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107.  MTil«gt.  —  See  notes  i,  2. 

2.  Power  of  Juries  to  Judge  Law.  —  See  note  6. 

108,  See  note  6. 

[Cases  construing  similar  provisions  in  other  jurisdic- 
tions are  collected  in  the  note  6a.] 
111.    4.  Directing  Verdict.  —  See  note  3. 
6.  Vonsoit.  —  See  note  4. 


nal  Assoc,  81  N.  Y.  App.  Div.  183; 
Woodruff  V,  Woodruff,  (Sump.  Ct.  Spec. 
T.)  36  Misc.  (N.  Y.)  15. 

North  Carolina.  —  Gattis  v.  Kilgo, 
128  N.  Car.  402. 

Pennsylvania,  —  Com.  v.  Swallow,  8 
Pa.  Super  Ct.  539. 

Texas.  —  England  v.  State,  (Tex. 
Crim.  1899)  49  S.  W.  Rep.  379. 

H^tjcofuin.  —  Hacker  v.  Heiney,  xii 
Wis.  313. 

United  States,  —  Warner  v.  Missouri 
Pac.  R.  Co.,  iza  Fed.  Rep.  114. 

1lW»  1.  Norfolk,  etc.,  Steamboat 
Co.  V,  Davis,  la  App.  Cas.  (D.  C.)  306; 
Wagner  V.  Scott,  164  Mo.  289;  Gattis 
V,  Kilgo,  128  N.  Car.  402 ;  Mauk  v. 
Brundage,  68  Ohio  St.  89;  Ingram  v. 
Reed,  5  Pa.  Super.  Ct.  550;  McGaw  v, 
Hamilton,  15  Pa.  Super.  Ct.  x8i ;  Gulf, 
etc.,  R.  Co.  V.  Floore,  (Tex.  Civ.  App. 
1897)  42  S.  W.  Rep.  607 ;  Cranfill  v, 
Hayden,  22  Tex.  Civ.  App.  6s6;  Ward 
V.  Ward,  47  W.  Va.  766.  But  see 
Ross  V.  Ward,  14  S.  Dak.  240. 

8.  Crockett  v,  McLanahan,  109  Tenn. 
517  letting  13  Encyc.  of  Pl.  and  Pr. 
107] ;  Parker  v.  Republican  Co.,  i8z 
Mass.  392;  Brown  v.  Radebaugh,  84 
Minn.  347;  D'Auxy  v.  Star  Co.,  (Supm. 
Ct.  Tr.  T.)  31  Misc.  (N.  Y.)  388;  Steen 


V.  Friend,  11  Ohio  Cir.  Dec.  235,  20 
Ohio  Cir.  Ct.  459;  Davis  v»  Wells,  25 
Tex.  Civ.  App.  155. 

e.   State  V.   Heacock,    106  Iowa   191. 

108*  6.  People  v. 'Seeley,  139  Cal. 
118. 

Ba,  In  Xiiuictota.  in  a  prosecution  for 
criminal  libel  the  jury  has  the  right  to 
determine  the  law  as  well  as  the  facts 
involved.    State  v.  Ford,  82  Minn.  452. 

In  Hew  York  the  jury  is  the  judge  of 
the  law  in  indictments  for  libel  and 
slander.  People  v.  Sherlock,  56  N.  Y. 
App.   Div.  422. 

In  flonth  Dakota,  under  the  constitu- 
tional provision  that  "  the  jury  shall 
have  the  right  to  determine  the  facts 
and  the  law  under  the  direction  of  the 
court,*'  it  is  held  that  the  court  may 
direct  the  jury  by  stating  what  consti- 
tutes a  privileged  communication,  but 
whether  the  particular  communication 
is  or  is  not  privileged  is  to  be  de- 
termined by  the  jury.  Ross  v.  Ward, 
14  S.  Dak.  240. 

Ill,  8.  Evening  Post  Co.  v,  Rich- 
ardson, 113  Ky.  641;  Bryant  v.  Pitts- 
burg Times,  192  Pa.  St.  585. 

4.  In  support  of  the  seventh  sut>- 
division  of  the  original  note  see  Cherry 
V.  Des  Moines  Leader,  114  Iowa  298. 


Id 


LICENSES. 

116.  U  Fbox  Stats  —  1.  Indictment  for  Violation  of  Statute 
Beqniring  Idcense  —  a.  In  General.  —  See  notes  3,  4. 

1  IT.  b.  Allegation  of  Occupation  or  Act  Requiring 
License.  —  See  notes  2,  3. 

118.  EziateBoe  of  Conditioiw.  —  See  note  i. 

c.  Negativing  Exceptions.  —  See  note  2. 

119.  e.  Allegation  of  Want  of  License.  —  See  note  i. 
l!iO.   /  Allegation  of  Amount  of  Taxes.  —  See  note  5. 


116.  8.  HiU  V,  State,  220  Ala. 
392;  State  V.  Napier,  63  S.  Car.  60. 

4.  State  V.  Thompson,  25  Ind.  App. 
581;  Com.  V.  Danziger,  176  Mass.  290; 
State  V.  Napier,  63  S.  Car.  60;  Wright 
V,  State,  41  Tex.  Crim.  200. 

117.  2.  State  v.  Carpenter,  158 
Ind.  368;  State  v.  Napier,  63  S.  Car. 
60. 

IndietmflBti  Bald  Bnffleioiitly  to  AT«r 
laoli  Afit  or  Oooupatioii.  —  In  a  prose- 
cution onder  a  city  ordinance  for  using 
and  causing  to  be  used  on  the  streets 
of  the  city  express  wagons  in  the  trans- 
portation of  baggage  and  freight  for 
hire,  without  first  obtaining  a  license 
so  to  do,  the  gist  of  the  offense  is  en- 
gaging in  the  business  without  a  license, 


and  it  is  not  necessary  that  the  com- 
plaint should  allege  what  property  the 
defendant  carried,  or  for  whom  he  car- 
ried it.     State  V.  Finch,  78  Minn.  118. 

8.  State  V,  Gallagher,  72  Conn.  604; 
State  V,  Tyrrell,  73  Conn.  407. 

119«  1.  State  V.  Brown,  72  Vt. 
410. 

8.  Potts  V,  State,  (Tex.  Crim.  1903) 
74  S.  W.  Rep.  31. 

1 19.  1.  Burden  of  Proof.  —  State  v, 
Horner,  52  W.  Va.  373  [citing  13 
Encyc.  of  Pl.  and  Pr.  119];  State  v, 
Morrison,  126  N.  Car.  11 23.  See  also 
State  V,  Thompson,  25  Ind.  App.  581. 

190.  5.  Must  Kot  Only  Bo  Charged 
bat  Proved.  —  Barnes  v.  State,  44  Tex. 
Crim.  473. 
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19S«    I.  DBTlVlTlOir.  —  See  note  i. 

n.  EHPOBOEXSirT  —  1.  General  Principlee  —  Commoii-iaw 
lian.  —  See  note  2. 

134.  2.  Averment  of  Existence  of  Lien.  —  See  note  2. 

135.  3.  By  Action  or  Suit  —  a.  Generally  —  Ghftraoter  of 
Afition.  —  See  note  2. 

190.     Jndgmenta  in  Aotloni  to  Snforoe  Lieni.  — See  note  3. 
Waiver  of  Lien.  —  See  note  5. 

197,    b.  In  Equity  — Ai  General  Bole.  — See  notes  i,  2. 

Stotntory  Liena.  —  See  note  3. 
198*  Landlord'!  Lien.  —  See  note  4. 
199*  Sqnitable  Liene.  —  See  note  4. 
130.     Partial.  —  See  note  2. 

Bill  8honld  State  Faeti.  —  See  note  4. 


133.  1.  In  re  Moran,  105  Fed.  Rep. 
901  \.ciiing  13  Encyc.  op  Pl.  and  Pr. 
123,  and  holding  that  a  note  waiving  a 
homestead  exemption  does  not  create  a 
lien  on  the  debtor's  property  as  security 
for  the  debt] ;  Gillmore  v.  Dale,  2^ 
Utah  373. 

8.  Burrough  v.  Ely,  (W.  Va.  1903)  46 
S.  E.  Rep.  371  \,cixing  13  Encyc.  of 
Pl.  and  Pr.  123] ;  Lambert  v.  Nick- 
lass,  45  W.  Va.  527.  See  also  Inger- 
soU  V,  Coram,  127  Fed.  Rep.  418. 

194.  8.  Shuck  V.  Price,  (Ky.  1901) 
60  S.  W.  Rep.  487,  holding  that  a  de- 
murrer was  properly  sustained  where 
there  was  no  averment  of  any  fact 
showing  that  the  party  was  entitled  to  a 
lien  upon  the  property  in  question. 

135.  8.  Reindl  v.  Heath,  109  Wis. 
570 ;  De  Morris  v,  Wilbur  Lumber  Co., 
98  Wis.  465. 

196,  8.  Where  a  Personal  Judgment 
Was  Prayed  and  Given,  it  was  held  not 
to  be  void  on  its  face  for  want  of  juris- 
diction to  enter  it.  Canadian,  etc., 
Mortg.,  etc,  Co.  v.  Qarita  Land,  etc., 
Co.,  140  Cal.  6t2, 

A  Complaint  to  enforce  a  lien  has 
been  held  not  to  be  rendered  bad  by  a 
prayer  for  personal  judgment.  River- 
side Cbunty  V,  Butcher,  133  Cal.  324. 

5.  Lien  Hot  Waived  by  Attachment.  — 
Lambert  v.  Nicklass,  45  W.  Va.  527. 


137.  1.  Chatfield  v.  Campbell, 
(Supm.  Ct.  Spec.  T.)  35  Misc.  (N.  Y.) 
360,  affirmed  75  N.  Y.  App.  Div.  631; 
Burrough  v.  Ely,  (W.  Va.  1903)  46  S. 
£.  Rep.  371 ;  Lambert  v.  Nicklass,  45 
W.  Va.  527,  all  three  cases  qtMting  or 
citing  13  Encyc.  of  Pl.  and  Pr.  126, 
127;  IngersoU  v.  Coram,  127  Fed.  Rep. 
418. 

8.  Xitoppel.  —  In  Gile  v.  Atkins,  93 
Me.  223,  it  was  held  that  a  statutory 
lien  cannot  be  extended  by  estoppel. 

8.  Chatfield  v.  Campbell,  (Supm.  Ct. 
Spec.  T.)  35  Misc.  (N.  Y.)  360,  a/- 
firmed  75  N.  Y.  App.  Div.  631,  quoting 
13  Encyc.  of  Pl.  and  Pr.  127. 

Or  enforcement  is  left  to  the  general 
law  in  reference  to  liens.  Illinois  Cent 
R.  Co.  V.  Wells,  104  Tenn.  706. 

199.  4.  Judge  v.  Curtis,  (Ark. 
1904)  78  S.  W.  Rep.  746. 

139«  4.  Pinsley  v,  Durfey,  99  111. 
App.  239;  National  Bank  v.  Rogers,  44 
N.  Y.  App.  Div.  357,  aMrmed  166  N. 
Y.  380. 

ISO,  8.  Ft.  Jefferson  Imp.  Co.  v. 
Dupoyster,  112  Ky.  792. 

Proper  Partiee. —  In  an  equitable  ac- 
tion to  foreclose  a  lien,  every  person 
interested  in  the  subject-matter  of  the 
controversy  is  a  proper  party.  Cooinbe 
V.  Knox,  28  Mont.  202. 

4.  See  National  Bank  v.  Rogers,  44 


14 


Vol.  XIIL 


LIENS. 


1S9-147 


139.  5.  In  Collateral  Proceeding.  —  See  note  2. 

140.  m.  ATTOBVET8'    L1SV8  —  1.    Definitions,    Hatnre,    and 

Kinds  —  etntral  or  Sotaiaing  Limu  —  See  note  5. 
143«  SpeeUd  or  Charging  Lien.  —  See  note  I. 
143,     Botalning  and  Charging  Liani  Distingnithed.  —  See  notes  3,  4. 

146.    8.  Special  or  Charging  Lien — a.  Protection  Accorded 
BY  Court  —  (i)  In  General.  —  See  note  4. 

Impodtion  of  Termi  on  Client.  —  See  note  5. 
14T.     DiraiiMal  or  Biieontinaanoo  Denied. — See   note  I.     See  also 

Dismissal,  Discontinuance,  and  Nonsuit. 


N.  Y.  App.  Div.  357,  affirmed  166  N. 
Y.  380,  holding,  however,  that  a  com- 
plaint in  an  action  to  enforce  an  equita- 
ble lien  omitting  a  direct  and  positive 
allegation  that  the  sum  of  money  was 
actually  due  and  unpaid,  and  that  the 
property  became  that  of  the  debtor, 
was  not  fatally  defective,  as  the  cir- 
cumstances establishing  the  plaintiff's 
rights  otherwise  appeared. 

Complaint  to  Enforee  Equitable  lien  on 
lasnranoe.  —  In  Swearingen  v,  Hartford 
F.  Ins.  O).,  56  S.  Car.  355,  where  a  com- 
plaint alleged  an  agreement  to  insure  for 
the  benefit  of  the  mortgagee  and  the  sub- 
sequent taking  out  of  insurance  by  the 
mortgagor  in  her  own  name;  also  that 
after  the  loss  by  fire  the  plaintiff  de- 
manded that  the  mortgagor  turn  over 
and  transfer  to  the  plaintiff  the  policy 
of  insurance,  but  that  the  defendant, 
contrary  to  the  agreement  that  the 
policy  should  be  for  the  benefit  of  the 
plaintiff,  refused  to  turn  it  over,  it  was 
held  sufiiciently  to  allege  that  the  in- 
surance was  taken  out  with  the  inten- 
tion to  hold  it  for  the  benefit  of  the 
mortgagee. 

139*  S.  Douglas  v.  Robertson,  (Tex. 
Qv.  App.  1903)  72  S.  W.  Rep.  868. 

140*  6.  Cones  v.  Brooks,  60  Neb. 
698. 

Foeeenlon  Indiipeniable. —  Gottstein 
V,  Harrington,  25  Wash.  508;  Hazel- 
tine  V.  Keenan,  (W.  Va.  1904)  46  S.  £. 
Rep.  609. 

149*  1.  Peterson  v,  Struby,  25  Ind. 
App.  19,  citing  13  Encyc.  op  Pl.  and 
pR.  142, 

143.  8.  Charging  lien  leSpeeialLien. 
—  Davis  V.  Webber,  66  Ark.  190. 

4.  Cones  v.  Brooks,  60  Neb.  698,  cit- 
ing 13  Encyc.  of  Pl.  and  Pr.  144 
[143] ;  Gottstein  v.  Harrington,  25 
Wash.  508,  citing  13  Encyc.  of  Pl. 
AND  Pa.  143. 

Umi  OB  Papon  —  How  Enforced.  — 


Wood  V.  Biddle,  8  Ohio  Dec.  707;   7 
Ohio  N.   P.  225. 

Trial  by  Jury. —  In  Sweelcy  v.  Sie- 
man,  123  Iowa  183,  it  was  held  that  an 
action  commenced  as  in  equity  to  re- 
cover the  value  of  services  and  to  en- 
force an  attorney's  lien  is  properly 
transferred  and  tried  by  a  jury. 

146.  4.  Jones  v.  Duff  Grain  Co., 
(Neb.  1903)  95  N.  W.  Rep.  i ;  Fischer- 
Hansen  v.  Brooklyn  Heights  R.  Co., 
173  N.  Y.  492;  Fitzgerald  v.  Irby,  99 
Va.  81. 

When  lien  Kay  Be  Deolared. — While 
the  case  is  under  the  control  of  the 
court  it  is  competent  to  declare  a  lien 
for  the  protection  of  the  attorneys. 
Taylor  v,  Badoux,  (Tenn.  Ch.  1899)  58 
S.  W.  Rep.  919. 

A  lien  in  Entirety  declared  in  favor 
of  attorneys,  one  of  whom  was  neither 
a  resident,  an  attorney  of  record  in  the 
cause,  nor  a  licensed  attorney  in  the 
state,  though  he  rendered  services  in 
the  cause,  will  not  be  disturbed  where 
it  appears  that  the  amount  awarded 
would  be  a  reasonable  allowance  to  the 
attorneys  of  record  alone.  Taylor  v, 
Badoux,  (Tenn.  Ch.  1899)  58  S.  W. 
Rep.  919. 

5.  Hudson  Trust,  etc.,  Inst,  v,  Carr- 
Curran  Paper  Mills,  (N.  J.  1899)  44 
Atl.  Rep.  638;  Jeffards  v.  Brooklyn 
Heights  R.  Co.,  49  N.  Y.  App.  DTv.  45 ; 
Kane  v.  Rose,  87  N.  Y.  App.  Div.  10 1, 
affirmed  177  N.  Y.  557. 

147.  1.  Stilwell  V,  Armstrong, 
(Supm.  Ct.  App.  T.)  28  Misc.  (N.  Y.) 
546.  See  also  Walker  v.  Equitable 
Mortg.  Co.,  114  Ga.  86^;  Counsman 
V,  Modem  Woodmen  of  America,  (Neb. 
1904)  98  N.  W.  Rep.  414;  National 
Exhibition  Co.  v.  Crane,  54  N.  Y.  App. 
Div.  175,  8  N.  Y.  Annoti  Cas.  231,  af- 
firmed 167  N.  Y.  505.  Contra,  Tomp- 
kins V,  Nashville,  etc.,  R.  Co.,  no 
Tenn.  157. 
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148.  Admisiion  of  Attoriify  m  Furty.  —  See  note  3. 

(2)  Settlement  Before  Judgment  —  Ooatinaiiig  ProMeatioa. 
—  See  note  4. 

149.  See  note  i. 

150.  Independent  Action  by  Attorney  Will  Hot  He.  —  See  note  I. 
Leave  of  Court  to  Continue  Proeeention.  —  See  note  2. 

ltSl«     Unaiiignable  Caneee  of  Aotion.  —  See  note  2. 

*.  Remedies  After  Judgment— (i)  In  General  — 

(b)  CoUeotion  of  Judgment.  —  See  note  4« 

153.    Execution.  —  See  note  3. 

ltS3»     ProYiiional  Bemediee  and  Seouritiei.  —  See  note  I. 
1S4«     (0)  Prooeedingi  in  Cause  —  Xotion  in  Cauie  Proper  Bemedy.  —  See 
note  4. 

An  Agreement  Allowing  tbe  Coeti  to  the 
Attorney  in  case  he  succeeded  in  de- 
fending a  cause  has  been  held  to  con- 
stitute no  bar  to  a  discontinuance.  Gar- 
vin V.  Crowley,  116  Wis.  496* 

148.  8.  See  Greek  v,  McDaniel, 
(Neb.  1903)  94  N.  W.  Rep.  518,  holding 
that  an  attorney  may  intervene  to  re- 
vive a  judgment  and  is  entitled  to  a 
revivor  thereof  in  his  own  name  to  the 
extent  of  his  lien. 

4.  Potter  V.  Ajax  Min.  Co.,  19  Utah 
421. 


1419.  1.  Atlanta  R.,  etc.,  Co.  v, 
Owens,  119  Ga.  833;  DoUiver  v.  Ameri- 
can Swan  Boat  Co.,  (Supm.  Ct.  Spec. 
T.)  3a  Misc.  (N.  Y.)  264;  Illinois 
Cent.  R.  Co.  v.  Wells,  104  Tenn.  706; 
Powell  V,  Galveston,  etc.,  R.  Co.,  (Tex. 
Civ.  App.  1904)  78  S.  W.  Rep.  975; 
Gulf,  etc.,  R.  Co.  V.  Eldridge,  (Tex. 
Civ.  App.  1904)  80  S.  W.  Rep.  556; 
Smelker  v.  Chicago,  etc.,  R.  Co.,  106 
Wis.  135;  Herman  v.  Metropolitan  St. 
R.  Co.,  X2I  Fed.  Rep.  184.  See  also 
Fischer-Hansen  v,  Brooklyn  Heights  R. 
Co.,  173  N.  Y.  492;  Lareau  v.  Mari- 
neau,  21  Quebec  469.  Compare  Burpee 
V,  Townsend,  (Supm.  Ct.  Spec.  T.)  29 
Misc.  (N.  Y.)  681. 

Applioabllity  to  Detaue.  —  The  rule 
stated  does  not  apply  to  a  mere  defense 
where  by  agreement  the  attorney  has 
only  a  right  to  the  costs  if  successful. 
Garvin  v.  Crowley,  116  Wis.  496. 

In  Supplementary  Prooeedingt  Ko  Lien 
for  Coeti  Exists,  and  where  a  judgment 
is  satisfied  after  the  beginning  of  supple- 
mentary proceedings,  the  creditor's  at- 
torney in  such  proceedings  has  no  right 
to  continue  the  proceedings  for  his 
costs  in  the  action.  Rook  v,  Dickinson, 
(County  Ct.)  38  Misc.  (N,  Y.)  690,  xx 
N.  Y.  Annot.  Cas.  454. 
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ISO*  1.  Smelker  v.  Chicago,  etc.,  R. 
Co.,  106  Wis.  135. 

Bemedy  by  Original  Aotion.  —  Under 
the  present  statute  in  New  York,  Code 
Civ.  Pro.  N.  Y.,  S  66,  the  court,  upon 
the  petition  of  the  client  or  attorney, 
may  determine  and  enforce  the  lien; 
but  the  remedy  so  provided  by  the 
code  is  cumulative  merely,  not  exclu- 
sive, and  if  a  settlement  is  made  be- 
tween the  parties  before  judgment  an 
equitable  action  to  enforce  the  lien  will 
lie  against  the  party  paying  over  the 
money,  where  the  recipient  is  irresponsi- 
ble, or  the  attorney  may  prosecute  the 
action  to  judgment.  Fischer-Hansen  v. 
Brooklyn  Heights  R.  Co.,  173  N.  Y. 
492,  wherein  the  court  said,  in  relation 
to  the  attorney's  right  to  prosecute  the 
action  to  judgment :  "  This  form  of  re- 
lief is  clumsy  and  illogical,  because  it 
authorizes  the  trial  of  a  dead  lawsuit 
in  the  interest  of  one  who  never  owned 
the  claim  upon  which  it  was  founded. 
It  was  a  device  of  the  courts,  not  of  the 
legislature,  and  sprang  from  the  neces- 
sity of  providing  some  remedy  against 
fraudulent  settlements."  See  also  Dol- 
liver  V,  American  Swan  Boat  Co., 
(Supm.  Ct.  Spec.  T.)  32  Misc.  (N.  Y.) 
264. 

8.  Doyle  v.  New  York,  etc.,  R.  Co., 
66  N.  Y.  App.  Div.  398. 

1ft  1.  2.  In  Hew  York  the  rule  of  the 
text  has  been  changed  by  statute.  See 
Fischer-Hansen  v,  Brooklyn  Heights  R. 
Co.,  173  N.  Y.  492. 

4.  Coombe  v.  Knox,  28  Mont.  202; 
Stoddard  v.  Lord,  36  Oregon  412. 

159.  8.  Stoddard  v.  Lord,  zt  Ore- 
gon 412. 

153*  1.  Coombe  v,  Knox,  28  Mont. 
202. 

154.    4.   Weicher     v.     Cargill,     86 
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ItStl.     CompnlMry  SaUffraoe.  —  See  note  I. 
(d)  ladapaidtnt  Aetloa.  —  See  note  5. 

Iff 6.    See  note  2. 

15T.    (2)  After  Payment^  Satisfaction^  or  Discharge  —  faj. 

It.  —  See  note  3. 

198.    YMAtiiiff  8fttisftMti<ni.  —  See  note  i. 

Iff9«    See  note  i. 

Snforoeiiient  Agaixut  AMignM.  —  See  note  4. 

IV.  Agbioitltvsal  Libhs — 1.  Lien  on  Crops  for  Adyances 
—  a.  In  General.  —  See  note  6. 


Minn.  271,  citing  13  Encyc.  of  Pu  and 

Pr.  154. 

\M.  1.  Matter  of  Tliomasson,  63 
N.  Y.  App.  Div.  408. 

5.  Coombe  zr.  Knox,  a8  Mont.  202. 
See  also  Skinner  v.  Busse,  (Supm.  Ct. 
Spec.  T.)  38  Misc.  (N.  Y.)  265,  11  N. 
Y.  Annot.  Cas.  156 ;  Fitzgerald  v.  Irby, 
99  Va.  81. 

Veoeiilty  of  Xndepmdent  Action.  — 
Where,  in  a  dismissed  divorce  suit  in 
which  property  of  the  husband  had  been 
attached,  the  attorneys  for  the  com- 
plainant, claiming  a  lien,  filed  a  petition 
six  months  after  the  case  had  been  dis- 
missed and  the  costs  adjudged  by  a 
final  decree,  it  was  held  that  in  order 
for  the  attorneys  to  have  obtained  re- 
lief if  entitled  to  it  at  all,  it  would 
have  been  necessary  to  file  an  original 
bill  to  seize  upon  the  property  against 
which  the  lien  was  claimed,  as  it  could 
not  be  done  by  a  petition  in  a  case 
already  dismissed.  Payne  v,  Payne, 
106  Tenn.  467. 

Ift6*    8.   Coombe  v,  Knox,  28  Mont 

202. 

157.  S.  Louisville,  etc.,  R.  Co.  v. 
Proctor,  (Ky.  1899)  51  S.  W.  Rep.  591. 

158.  1.  Young  9.  Renshaw,  102 
Mo.  App.  173;  BoEsu:  v.  Schoenwirt, 
(Supm.  Ct.  Spec.  T.)  30  Misc.  (N.Y.)  224. 

bi  Vabftdca  the  proper  procedure  is 
for  the  attorney  to  file  an  intervening 
petition  and  have  the  amount  of  his 
lien  determined,  before  any  other  steps 
arc  taken  for  its  enforcement.  Jones 
V.  Duff  Grain  Co.,  (Neb.  1903)  95  N. 
W.  Rep.  I. 

159.  1.  See  (>)rbit  v,  Watson,  88 
N.  Y.  App.  Div.  467,  holding  that  if  the 
attorney  is  unable  to  collect  his  fees 
from  his  client  he  is  entitled  to  a  vacat- 
ing order. 

4.  Davidson  v.  La  Plata  County,  26 
Colo.  549;  Maloney  v,  Douglas  County, 
(Neb.  1902)  89  N.  W.  Rep.  248.    See 

Supp.  PI.  &  Pr.— a  1? 


also    Taylor    v,    Badoux,    (Tenn.    Ch. 
1899)  58  S.  W.  Rep.  919. 

Action  for  Xoney  Had  and  Baoeived.  — 
Peterson  v,  Struby,  25  Ind.  App.  19. 

6.  Veeasiity  of  Alleging  Snowladga.  — 
In  Weill  V,  Kent,  52  La.  Ann.  2139, 
it  was  held  that  as  the  purchaser  of  a 
growing  crop  is  charged  with  the  pre- 
sumptive knowledge  of  the  existence  of 
the  privilege  against  it,  allegations  of 
his  actual  knowledge  of  such  privilege 
are  unnecessary. 

Ii«n  for  Dettroying  Inaaoti  —  Allega- 
tion of  Notice,  —  In  Calif omia,  in  an 
action  to  enforce  a  lien  under  the  stat- 
ute establishing  county  boards  of  horti- 
culture and  giving  a  lien  upon  land 
where  such  a  board  destroys  insects 
upon  trees,  a  complaint  alleging  that 
the  board  "  caused  a  notice  to  be  served 
upon  W.  Miller,  the  person  in  charge  of 
and  in  possession  of  said  premises  and 
orchard  for  the  defendant,  as  his  agent, 
requiring  s^id  defendant  and  agent  to 
eradicate  or  destroy  the  said  scale  and 
insects  so  found  upon  said  trees,  within 
ten  days  after  the  service  of  said  no- 
tice," was  held  sufficiently  to  allege  the 
service  of  notice.  Riverside  County  v. 
Butcher,  133  Cal.  324. 

Sufficiency  of  Notice.  —  A  notice  of 
the  lien  was  held  to  be  sufficient  when 
signed  and  verified  by  the  members  of 
the  board  of  commissioners,  stating  that 
the  county  claimed  a  lien  for  the 
amount  of  expenses  and  containing  a 
description  of  the  premises,  the  name 
of  the  owner,  and  the  land  claimed; 
also  alleging  that  the  lien  was  for  labor 
bestowed  and  materials  furnished  in 
eradicating  the  insects  upon  the  orchard 
of  the  defendant.  The  fact  that  the  no- 
tice stated  that  the  plaintiff  claimed  the 
benefit  of  the  law  relative  to  liens  of 
mechanics  and  others  upon  real  prop- 
erty was  held  not  to  vitiate  it.  River- 
side County  V.  Butcher,  133  Cal.  324. 
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161.    See  note  i. 

b.  Affidavit.  —  See  note  4. 

165.    2.  Farm  Laborers'  Lien.  —  See  notes  3,  4.  . 

166..    3.  Threshing  Liens  —  Tlmihen'  iden.  —  See  note  2. 

168.  y.  Bemedieb  fob  Wbohgfttl  Ihtebtebehge  with 
Pbopebtt  — 2.  Lien  Claimant  Against  Third  Persons  —  ^.  Pos- 
sessory Liens.  —  See  note  5. 

160.     See  note  i. 

c.  Liens    Unaccompanied   by   Possession.  —  See 
note  5. 

179«     Heithw  Trover  Hor  Tretpsss.  —  See  note  4. 


161.  1.  Waiver  of  Priority. —  A 
person  holding  a  lien  prior  in  point  of 
time  and  dignity  cannot  consent  to  the 
application  of  the  crops  covered  by  his 
prior  lien  to  the  claim  of  a  third  person, 
and  thus  defeat  the  lien  next  in  order 
to  his  own  prior  lien.  Hankinson  v, 
Hankinson,  61  S.  Car.  193. 

4.  In  South  Carolina  it  has  been  held 
that  the  Act  of  1899  providing  that  affi- 
davits in  attachments  must  be  filed 
within  forty-eight  hours  and  that  copies 
thereof  must  be  served  on  the  defendant 
with  the  summons  does  not  apply  to  the 
practice  relative  to  the  enforcement  of 
agricultural  liens.  Blair  v.  Morgan,  59 
S.  Car.  52. 

165.  8.  Cash  v,  McGregor  First 
Nat.  Bank,  26  Tex.  Civ.  App.  109. 

4.  Fortier  v,  Delgado  (C.  C.  A.)  122 
Fed.  Rep.  604. 


tory  origin,  and  one  who  claims  such 
a  lien  must  bring  himself  under  the 
terms  of  the  statute  authorizing  its 
creation."  Moher  v.  Rasmusson,  (N. 
Dak.  1903)  95  N.  W.  Rep.  152. 

16§.  6.  Detinue  Lies. —  Burroughs. 
Ely,  (W.  Va.  1903)  46  S.  E.  Rep.  371. 

169.  1.  Trover  Lies  for  the  value  of 
the  goods  to  the  amount  of  the  lienor's 
claim.  Bur  rough  v.  Ely,  (W.  Va.  1903) 
46  S.  E.  Rep.  371. 

S«  Thornton  v,  Dwight  Mfg.  Co., 
137  Ala.  211. 

Ho  Title  in  Lienor.  —  In  De  Loach  v. 
Delk,  119  Ga.  884,  it  was  held  that 
where  the  relation  of  landlord  and  crop- 
per exists  and  the  owner  of  the  land 
wrongfully  refuses  to  comply  with  his 
obligations,  the  remedy  of  the  cropper  is 
to  assert  a  laborers'  lien  on  the  crops 
grown   by    him.      He   cannot   maintain 


166.    8.  Heeeiaity  and  Snfflolency  of    against  the  landlord  an  action  of  trover. 


Statement. —  As  a  condition  prerequisite 
the  claimant  of  a  thresher's  lien  in 
North  Dakota  must  file  in  the  office  of 
the  register  of  deeds  a  statement  which 
must  show  "  the  amount  and  quantity  of 
grain  threshed."  This  requirement  is 
held  to  be  mandatory,  and  a  party 
who  fails  to  file  such  a  statement  cannot 
claim  the  benefit  of  the  statutory  lien. 
"A  thresher's  lien  is  purely  of  statu- 
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as  the  title  to  the  crops  is  in  the  land- 
lord. 

1 73.  4.  Bemedy  in  Equity.  —  Where 
the  plaintiff  has  a  lien  on  property 
taken  and  sold  by  the  conversioner,  his 
remedy  is  in  equity,  not  for  the  value 
of  the  property  tak^n,  but  to  fix  his  lien 
upon  the  proceeds  of  the  property  in  the 
hands  of  the  conversioner.  Judge  v, 
Curtis,  (Ark.  1904)  78  S.  W.  Rep.  746. 


LIMITATIONS. 


ISO.    n.  TAznre  Abyahtaoe  of  ob  Pleading  Specially — 

1.  Heoeasity  of  in  General  —  Defoiue  Penoiua  and  optional.  —  See  note  3. 
181«     nefendaat  Kiift  Plead  or  WaiTa  Daftnie.  —  See  note  1. 

1 8S.    8.  Applicability  of  Bnle  to  Equity  Cases.  —  See  note  3. 

Ladhaa  and  Llmitatioiis  Uitiiigiiiihad.  —  See  note  5. 
184*    3.  Bar  Apparent  on  Face  of  Pleadings.  —  See  notes  i,  2. 

4.  Under  General  Ijune.  —  See  note  3. 

6.  At  Hearing  or  on  Trial  —  See  note  4* 


190.  8.  Bliss.  V.  Sneath,  X19  Cal. 
5j6;  Chicago  City  R.  Co.  v.  Cooney, 
196  111.  469,  affirming  95  III.  App.  471. 

1S1«  1*  Calif omia, — Bliss  v.  Sneath, 
119  Cal.  526;  Bixby  v.  Crafts,  (Cal. 
1898)  53  Pac.  Rep.  404;  McFarland  v. 
Holcomb,  123  Cal.  84;  San  Joaquin 
Valley  Bank  v.  Dodge,  125  Cal.  fy, 

Georgia,  —  Milner  v,  Neel,  1x4  Ga.  118. 

Illinois,  —  Benson  v.  Arnold,  75  111. 
App.  610;  Gunton  v,  Hughes,  79  111. 
App.  663;  Chicago  City  R.  Co.  v, 
Cooney,   196   111.  469,  affirming  95   111. 

App.  471. 

Iowa,  —  McDonald  v.  Bice,  113  Iowa 
44;  Belken  v.  Iowa  Falls,  (Iowa  1904) 
98  N.  W.  Rep.  296. 

Kentucky.  —  Farmers'  Nat.  Bank  v. 
Stone,  (Ky.  1900)  58  S.  W.  Rep.  983. 

Michigan,  —  Bellows  v,  Butler,  127 
Mich.  100,  8  Detroit  Leg.  N.  252. 

Minnesota.  —  Gilbert  v,  Hewetson,  79 
Minn.  326 ;  Schmitt  v.  Hager,  88  Minn. 

413. 

Missouri,  —  Whiteside  v,  Magruder, 
75  Mo.  App.  364. 

Nehraslta, —  Hobson  v,  Cummins,  57 
Neb.  611 ;  McCormick  Harvesting  Mach. 
Co.  V.  Cummins,  59  Neb.  330 ;  Dufrene 
V,  Anderson,  (Neb.  1903)  93  N.  W. 
Rep.  139. 

Nortfi  Carolina,  —  Cone  v,  Hyatt,  132 
N.  Car.  810;  Battery  Park  Bank  v, 
Loughran,  122  N.  Car.  668. 

Nortfi  Daftotct, — Satterlund  v,  Beal, 
(N.  Dak.  1903)  95  N.  W.  Rep.  518. 

Pennsylvania,  —  Barclay  v,  Barclay, 
206  Pa.  St.  307;  Smuirs  Estate,  24  Pa. 
Co.  Ct.  124. 

Texas,  —  Lang  v.  Henke,  22  Tex.  Civ. 
App.  490 ;  Boyd  v.  Ghent,  (Tex.  Gv. 
App.  1901)  61  S.  W.  Rep.  723,  wn/  of 
error  denied  9$  Text  46. 


West  Virginia,  —  Smith  v.  Brown,  44 
W.  Va.  342. 

Wisconsin,  —  Malloy  v,  Chicago,  etc., 
R.  Co.,  109  Wis.  29. 

InKamas. —  See  Davis  v,  Millikan, 
8  Kan.  App.  858,  54  Pac.  Rep.  512, 
holding  that  where  the  statute  is  not 
pleaded  it  is  not  available  as  a  defense 
and  cannot  be  raised  by  a  demurrer  to 
the  evidence. 

A  Motion  to  Strike  Ont  the  Petition 
is  not  a  proper  method  of  taking  ad- 
vantage of  the  statute.  Baldwin  v, 
Ohio  Tp.,  63  Kan.  885 1  65  Pac.  Rep. 
700. 

1S3.  8.  Schmitt  v,  Hager,  88  Minn. 
413  [citing  13  En  CYC.  of  Pl.  and  Pr. 
183] ;  Gilbert  v.  Hewetson,  79  Minn. 
326,  both  cases  supporting  also  the  prop- 
osition that  the  requirement  of  plead- 
ing the  statute  is  as  applicable  to  suits 
in  equity  as  to  actions  at  law. 

6.  Schmitt  v,  Hager,  88  Minn.  413, 
citing  13  En  CYC.  of  Pl.  and  Pr.  183. 

IM.  1.  McConnell  v,  Spicker,  15 
S.  Dak.  98,  citing  13  Encyc.  of  Pl.  and 
Pr.  184. 

2.   Eayrs  v.  Nason,  54  Neb.  143. 

In  Xaniaf,  when  the  pleading  shows 
on  its  face  that  the  cause  of  action  is 
barred  by  the  statute,  the  defense  is 
available  under  a  general  denial.  (lood 
V,  Ehrlich,  67  Kan.  94. 

8.  Speolal  Plea  and  General  Iiene.  — 
In  the  federal  courts,  under  Rev.  Stat. 
U.  S.,  5  4920,  the  statute  may  be 
pleaded  specially  in  connection  with  the 
general  issue,  or  by  itself,  although  a 
different  practice  may  prevail  in  the 
state  court.  Kulp  v,  Snyder,  94  Fed. 
Rep.  613. 

4.  Kalteyer  v.  Wipff,  (Tex.  Civ.  App. 
1899)  49  S.  W.  Rep.  1035. 
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186.  8.  Where  Statute  Creates  Absolute  Bar  or  Vests  Title.  — 
See  note  3. 

187,  9.  Where  Ho  Opportunity  to  Plead  Exists  or  Pleadings 
Hot  Bequired.  —  See  note  i. 

191.    10.  Rule  in  Particular  Cases  —  e.  Counterclaim  and 
Set-off  —  Sst-off.  —  See  note  i. 
199.   /.  Creditors'  Bills  —  in  oensrsi.  —  See  note  i. 
196.    m.  Whev  avd   to  Whom  Plea   Available  — 1.  In 

General  —  To  Whom  Plea  Is  AvsUablo.  —  See  note  I. 

900.    17.  Baisiho  Defense  bt  Plea,  Answeb,  ob  Demubbeb 
—  1.  In  Actions  at  Law.  —  See  note  2. 
901«    2.  In  Suits  in  Equity.  —  See  note  i. 
909«    8.  In  Actions  under  Code.  —  See  note  2. 


1§6.  8.  Hines  v,  Lumpkin,  19  Tex. 
Civ.  App.  556;  Nelson  v.  Cooper,  (C. 
C.  A.)  108  Fed.  Rep.  919;  Stern  v.  La 
Compagnie  Generale  Transatlantique, 
no  Fed.  Rep.  996. 

187*  1.  Brasie  v.  Minneapolis  Brew- 
ing Co.,  87  Minn.  456,  citing  13  Encyc. 
OF  Pl.  and  Pr.   187. 

191.  1.  In  Wait  Virginia  the  stat- 
ute may  be  at  law  formally  replied  to  a 
formal  plea  of  set-off,  or  if  no  formal 
plea  of  set-off  be  filed,  but  simply  an  ac- 
count of  specification  of  set-off,  with 
notice  that  it  will  be  relied  on  as  such, 
the  statute  may  be  relied  on  at  the  trial 
without  formal  plea.  Stiles  v.  Laurel 
Fork  Oil,  etc.,  Co.,  47  W.  Va.  838. 

1 03.  1.  Debtor  Is  Not  Bound  to  Plead 
Statute.  —  Anderson  v.  McNeal,  82 
Miss.  542. 

196.  1.  In  re  Lafferty,  122  Fed. 
Rep.  558,  quoting  13  Encyc.  of  Pl.  and 

Pr.  195  [196]. 

900.  2.  Gunton  v.  Hughes,  181  III. 
132;  Thomas  v,  Morgan,  96  111.  App. 
629  [both  cases  quoting  with  approval 
the  whole  text  paragraph  in  13  Encyc. 
OF  Pl.  and  Pr.  200]  ;  Renackowsky  r. 
Water  Com'rs,  122  Mich.  613  [citing  13 
Encyc.  of  Pl.  and  Pr.  200]  ;  Norton  v. 
Kumpe,  121  Ala.  446;  Huntsville  v, 
Ewing,  116  Ala.  576;  Wall  v,  Chesa- 
peake, etc.,  R.  Co.,  200  111.  66f  reversing 
10 1  111.  App.  431 ;  Barclay  v.  Barclay, 
206  Pa.  St.  307.  See  also  Sedgwick  v. 
Concord  Apartment  House  Co.,  104  111. 
App.  5. 

In  TennoMOo  it  is  now  expressly  held 
that  where  it  appears  from  the  face  of 
the  declaration  that  the  cause  of  action 
is  barred  by  the  statute,  a  demurrer  will 
lie.  Thompson  v.  Cincinnati,  etc.,  R. 
Co.,  109  Tenn.  268,  the  court  saying: 
"  It  has  lon^  been  the  practice  in  the 


chancery  courts  of  this  state  to  allow 
a  demurrer  where  it  appears  from  the 
face  of  the  bill  that  the  relief  sought 
by  the  complainant  is  barred  by  a  stat- 
ute of  limitation.  *  ♦  ♦  We  can  sec 
no  reason  why  a  different  rule  should 
prevail  at  law.  Demurrers  upon  this 
ground  have  been  sustained  by  this 
court  in  actions  at  law  without  question 
as  to  the  practice.*' 

901.  1.  Love  v.  Butler,  129  Ala. 
531;  Gunton  v,  Hughes,  181  111.  132; 
Wall  V.  Chesapeake,  etc.,  R.  Co.,  200 
111.  66,  reversing  10 1  111.  App.  431 ; 
Crawford  r.  Schaeffer,  22  Pa.  Co.  Ct. 

79. 

In  Virginia  the  general  rule  is  that 
the  statute  of  limitations  cannot  be  in- 
terposed by  demurrer  to  a  bill  in  equity. 
Hubble  r.  Poff,  98  Va.  646.  But  this 
rule  is  held  to  be  limited  in  application 
to  a  "  pure  statute  of  limitations "  — 
one  which  affects  the  remedy  only,  and 
does  not  touch  the  right  —  and  where 
a  "  special  limitation  is  prescribed  by  a 
statute  creating  a  new  right,  the  bill 
would  seem  to  be  demurrable,  not  only 
where  it  shows  on  its  face  the  expira- 
tion of  the  prescribed  period,  but  un- 
less it  shows  affirmatively  that  the  pre- 
scribed period  has  not  elapsed."  Rich- 
mond Sav.  BanK  v.  Powhatan  Clay  Mfg. 
Co.,  (Va.  1904)  46  S.  £.  Rep.  294. 

S93«  8.  Arizona.  —  Wagener  v, 
Boyce,  (Ariz.  1898)  52  Pac.  Rep.  1122. 

Kansas.  —  Phillipsburg  v.  Kincaid,  6 
Kan.  App.  377 ;  School  Dist.  No.  i  v. 
Herr,  6  Kan.  App.  861 ;  Garfield  Tp.  v. 
Samuel  Dodsworth  Book  Co.,  9  Kan. 
App.  752;  Hunt  V.  Jetmore,  9  Kan. 
App.  333. 

Oregon.  —  Hawkins  v.  Donnerberg,  40 
Oregon  97. 

Washington.  —  Damon   v.  Leque,    17 
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904. 

note  I. 

905. 
note  I. 

906. 

907. 


4.  HeoeBsity  of  Apparent  Bar  in  Order  to  Demur.  —  See 

5.  When  Bar  Is  or  Is  Hot  Apparent  —  In  eeneral.  —  See 


payments.  —  See  note  3. 

6.  Qnaliflcations  of  General  Bnle. 
See  notes  I,  2. 

7.  Special  or  General  Demurrer.  — 


r—  See  note  4. 
See  note  3. 


Wash.  573;    Joergenson  v,  Joergcnson, 
28  Wash.  477. 

United  States.  —  Rati  can  v.  Terminal 
R.  Assoc,  114  Fed.  Rep.  666. 

In  Kentnoky  the  statute  of  limita- 
tions must  be  pleaded.  It  cannot  or- 
dinarily be  presented  by  a  demurrer  to 
the  petition.  Call  v,  Shewmaker,  69  S. 
W.  Rep.  749,  24  Ky.  L.  Rep.  686,  re- 
hearing  denied  (Ky.  1902)  70  S.  W. 
Rep.  834. 

In  Hew  York  it  was  held  in  Farring- 
ton  V.  Muchmore,  (Supm.  Ct.  Spec.  T.) 
30  Misc.  (N.  Y.)  218,  reversed  on  other 
grounds  52  N.  Y.  App.  Div.  247,  that 
advantage  of  the  statute  can  be  taken 
only  by  answer. 

In  Vorth  Carolina. —  King  v,  Powell, 
127  N.  Car  10;  Heyer  v.  Rivenbark,  128 
N.  Car.  270;  Cone  v.  Hyatt,  132  N. 
Car.  810;  Stancill  v,  Spain,  133  N.  Car. 
76. 

In  Vortk  Dakota,  under  Rev.  Codes  N. 
Dak.  (1899),  S  5184,  advantage  of  the 
statute  can  be  taken  only  by  answer  or 
reply.  Satterlund  v.  Seal,  ^N.  Dak. 
1903)  95  N.  W.  Rep.  518. 

Torm  '^Answer  "  Inelnding  Demurrer.  — 
In  Arizona,  where  the  statute  provides 
that  the  laws  of  limitation  shall  not  be 
available  unless  specially  set  forth  in 
the  answer,  it  is  held  that  the  only  pur- 
pose of  such  statute  was  to  declare  that 
the  limitation  should  be  specially 
pleaded,  and  that  for  such  purpose  a 
demurrer  should  be  considered  as  an 
answer.  Motes  v.  Gila  Valley,  etc.,  R- 
Co.,  (Ariz.  1902)  68  Pac.  Rep.  532; 
W^agener  v.  Boyce,  (Ariz.  1898)  52  Pac. 
Rep.  1 122. 

9M«  1.  Wagener  v.  Boyce,  (Ariz. 
1^98)  52  Pac  Rep.  1 1 22;  McFarland  v. 
Holcomb,  123  Cal.  84 ;  Eayrs  v.  Nason, 
5  J  Neb.  143;  Crawford  v.  Schaeffer,  22 
Pa.  Co.  Ct.  79,  8  Pa.  Dist.  32 ;  Kalteyer 
V.  Wipff,  (Tex.  Civ.  App.  1899)  49  S. 
W.  Rep.  1055;  Damon  r.  Leque,  17 
Wash.  573. 

905.  1.  Beading  Bammoni  and  Com- 
plaint Together.  —  Under  the  provisions 


of  the  Oregon  Code  permitting  a  de- 
fendant to  set  up  the  statute  of  limita- 
tions by  demurrer  and  providing  that 
an  action  is  commenced  "when  the 
complaint  is  filed  and  the  summons 
served,**  the  writ  and  the  complaint 
must  be  read  together,  and  what  ap- 
pears upon  the  complaint  and  the  writ 
will,  for  this  purpose,  be  deemed  to  ap- 
pear on  the  face  of  the  complaint.  Pat- 
terson V,  Thompson,  90  Fed.  Rep.  647. 

906.  3.  Hawkins  v.  Donnerberg,  40 
Oregon  97,  quoting  13  Encyc.  of  Pl. 
AND  Pr.  206,  and  holding  that  the  allega- 
tion of  payment  necessary  to  remove 
the  bar  must  be  direct  and  certain,  and 
not  deducible  from  inference  or  pre- 
sumption. 

4.  Johnson  v,  Robertson,  (Ky.  1898) 
45  S.  W.  Rep.  523. 

d07*  1.  Illinois.  —  Thomas  v,  Mor- 
gan, 96  111.  App.  629 ;  People  v.  Strauss, 
97  111.  App.  47. 

Indiana. — Koontz  v.  Hammond,  21 
Ind.  App.  76;  Earl  v.  Van  Natta,  29 
Ind.  App.  532. 

Kentucky.  —  Brandenburg  v.  Mc- 
Guire,   105   Ky.   10.  ' 

United  States.  —  Hutchings  v.  Eam- 
son,  96  Fed.  Rep.  720,  37  C.  C.  A. 
564;  Davis  V.  Mills,  121  Fed.  Rep.  703, 
58  C.  C.  A.  123. 

2.  Thomas  v.  Morgan,  96  111.  App. 
629 ;  People  v.  Strauss,  97  111.  App,  47 ; 
Green  v.  Irvine,  (Ky.  1902)  66  S.  W. 
Rep.  278;  Davis  v.  Mills,  121  Fed.  Rep. 
703i  58  C.  C.  A.  123. 

8.  California.  —  Bliss  v.  Sneath,  119 
Cal.  526;  McFarland  v.  Holcomb,  123 
Cal,  84;  Trubody  v.  Trubody,  137  Cal. 
172.  See  also  Etchas  v.  Orena,  127  Cal. 
588. 

Utah. — Fullertonv.  Bailey,  17  Utah  85. 

Washington.  —  Roche  v.  Spokane 
County,  22  Wash.  121 ;  Stearns  v,  Hoch- 
brunn,  24  Wash.  206 ;  Joergenson  v. 
Joergenson,  28  Wash.  477. 

Wisconsin.  —  Crowley  v.  Hicks,  98 
Wis.  566;  Whereatt  v.  Worth,  108  Wis. 
291. 
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908.    See  note  i. 

34M«    8.  Pennissibility  of  Plea  or  Aniwer  —  Benroner  SometimM 
OUigatory,  —  See  note  3. 

Demurrer  Waived  by  Asiwering.  —  See  note  4. 

y.  Kanheb  of  Pleading  ob  Avswsbino  —  Hatvbs, 

FOBM,  BE<IVI8ITE8,  EtC.  —  1.  Hatoro  of  Plea  —  is  Xeritorieu  Defenie. 

—  See  note  7. 

310.    2.  Time  or  Stage  of  Pleading — Hut  Be  Pleaded  in  tint 
Initanoe. — See  note  i. 

After  Bnle  Day  or  Default.  —  See  note  4. 

31  !•     Diieretioa  of  Govt.  —  See  note  4. 

913.    See  note  I. 

313.     8.  Form  of  Plea  —  Plea  of  Hon  AMompeit  Infra,  Ste.  —  See 
notes  I,  2,  3. 

Plea  of  Aotio  Hon  AeeroTit  Infira,  Eto.  —  See  note  7. 

314.  4.  Beqnisitesof  Plea  —  *.  Averment  of  Facts  Con- 
stituting Bar.  —  See  notes  3,  4. 

315.  See  notes  i,  2,  3. 


30§»  1«  American  F.  Ins.  Co.  v, 
Buford,  etc.,  Implement  Co.,  8  Kan. 
App.  36;  Dufrene  v.  Anderson,  (Neb. 
1903)  93  N.  W.  Rep.  139,  vacating  on 
rehearing  (Neb.  1902)  90  N.  W.  Rep. 
221. 

SMMI.  8.  Hawkins  v.  Donnerberg,  40 
Oregon  97;  Roche  v.  Spokane  County, 
22  Wash.  121. 

4.  Hawkins  v.  Donnerberg,  40  Oregon 

97. 

7.  McQaine  v.  Fairchild,  23  Wash. 
758  iquoting  13  Encyc.  of  Pl.  and  Pr. 
209] ;  Nichols  v,  Randall,  136  Cal. 
426. 

910*  1.  Ziegler's  Case,  12  York 
Leg.  Rec.  (Pa.)  158,  holding  that  the 
statute  must  be  pleaded  before  judg- 
ment. 

4.  Curtis  V,  Pueblo,  11  Colo.  App. 
446. 

911*  4.  San  Joaquin  Valley  Bank 
V.  Dodge,  125  Cal.  771  DuUe  v,  Lally, 
167  111.  485,  affirming  64  111.  App.  292; 
Metropolitan  L.  Ins.  Co.  v,  Blesch,  58 
S.  W.  Rep.  436,  22  Ky.  L.  Rep.  530; 
Baxter  v.  Hamilton,  20  Mont.  327 ;  Dub- 
lin V,  Taylor,  etc.,  R.  Co.,  (Tex.  Civ. 
App.  1898)  49  S.  W.  Rep.  667;  Illinois 
Steel  Co.  V.  Budzisz,  xo6  Wis.  499, 
rehearing  denied  106  Wis.  518;  Where- 
att  V,  Worth,  108  Wis.  291. 

It  Ii  an  Abnie  of  Diicretion  to  permit 
a  demurrer  to  be  filed  after  trial  and 
judgment,  and  after  the  cause  had  been 
appealed    upon    other    questions.     Bay 


View  Brewing  C^.  v.  Grubb,  31  Wash. 
34, 

919.  1.  Nichols  V,  Randall,  136 
Cal,  426;  Louisville,  etc.,  R.  Co.  v. 
Hall,  (Ky.  1903)  74  S.  W.  Rep.  280. 

913«  1.  Cunningham  v.  Stanford, 
68  N.  J.  L.  7;  Schrieber  v.  Goldsmith, 
(Supm.  Ct.  Spec  T.)  39  Misc.  (N.  Y.) 
381. 

S.  Bacon  v.  Chapman,  85  N.  Y.  App. 
Div.  309. 

8.  Cunningham  v.  Stanford,  68  N.  J. 

L.  7. 

7.  Atkinson  v.  Winters,  47  W.  Va. 
226  [quoting  13  Encyc.  of  Pl.  and  Pr. 
213] ;  Schrieber  v.  Goldsmith,  (Supm. 
Ct.  Spec.  T.)  39  Misc  (N.  Y.)  381. 

914*  S.  Springfield  Engine,  etc., 
Co.  V,  Michener,  2Z  Ind.  App.  130;  Du- 
frene V,  Anderson,  (Neb.  1903)  93  N. 
W.  Rep.  139;  Murray  v,  Barden,  132  N. 
Car.  136;  Satterlund  v,  Beal,  (N.  Dak. 
1903)  95  N.  W.  Rep.  518. 

4.  Satterlund  v,  Beal,  (N.  Dak.  1903) 
95  N.  W.  Rep.  518  [citing  13  Encyc.  of 
Pl.  and  Pr.  214]  ;  Pinkham  v,  Pinkham, 
61  Neb.  336;  Dufrene  v.  Anderson, 
(Neb.  1903)  93  N.  W.  Rep.  139;  Heyer 
V.  Rivenbark,  128  N.  Car.  270. 

315«  1.  Atkinson  v.  Winters,  47 
W.  Va.  226 1  citing  13  Encyc.  of  Pl.  and 
Pr.  214,  and  quoting  all  of  the  preceding 
language  of  the  text  paragraph. 

2.  Pipes  V,  North  Carolina  Mica  Min- 
eral, etc.,  Co.,  132  N.  Car.  612. 

8.  Pipes  V.  North  Carolina  Mica  Min- 
eral, etc.,  Co.,  132  N.  Car.  612. 
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917.     Method  of  Pleading  in  Eqnity.  —  See  note  4. 

918.    c.  Averments  as  to  Lapse  of  Time -r- AUegation  m 

to  Time  When  Aetion  Aeerned.  —  See  note  3. 

Avennent  of   Time  Prior  to  Whieh  Limitation  Had   Bvn.  —  See 
notes  6,  7. 

990.  Averment  of  Lapee  of  Chreater  Period  than  Preieribed.  —  See  note  3. 

d.  Negativing  Exceptions.  —  See  note  5. 

991.  See  note  i. 
/.  Pleading  Particular  Statute,  —  See  note  i. 

Unneoeiiarj  to  Allege  Kattert  of  Law.  —  See  note  2. 
Pleading  Partieolar  Seetions  of  Statute.  —  See  note  2. 

g.  Plea  to  Part  of  Cause  of  Action.  —  See  note  4, 
/.  Plea  Where  There  Are  Several  Counts  — 

WhOTe  Beparate  Oanses  of  Aetion  Are  Set  Up  in  Separate  Connts.  —  See  note  3* 

/  Verification  and  Affidavit  of  Defense  —  veri- 

Seatlon  in  Eqnity.  —  See  note  4. 

998.    5.  Answer  in  Support  of  Flea  —  a.  Necessity  For  — 

In  Vnited  States.  —  See  note  I. 

9S9.    8.  Demurrer  to  Plea— Plea  to  Amended  neelaration. — See  note  3. 
933.    VI  AvoiDDrG  Bab  ob  Avticipatihg  Defebse  — 2.  By 

Allegations  of  Bill  in  Equity  —  a.  Necessity  of.  —  See  note  2. 
b.  Effect  of  Omitting  —  Heeeeiity  to  Amend  bul  —  See 


note  3. 
934. 


Demnrrer  to  BiU.  —  See  note  4. 

c.  Amendment  of  Bill.  —  See  note  2. 
3.  By  Allegations  of  Declaration  at  Law  —  Deolaration  Heed 
Bet  Anticipate  Defenie.  —  See  note  3. 


ai7.  4.  Talbot  v,  Woodford,  48  W. 
Va.  449,  quoting  13  Encyc.  op  Pl.  and 
pR.  217. 

31  S«  S.  Anderson  v.  Canter,  10 
Kan.  App.  167. 

e.  Bacon  v.  Chapman,  85  N.  Y.  App. 
Div.  309. 

7.  Schrieber  v.  Goldsmith,  (Supm. 
Ct.  Spec.  T.)  39  Misc.  (N.  Y.)  381. 

390*  8.  Hennessy  v.  Savings,  etc., 
Co.,  22  Tex.  Civ.  App  591. 

6.  Saxton  v.  Musselman,  (S.  Dak. 
1903)  95  N.  W.  Rep.  391. 

Ml.  1.  Dublin  v.  Taylor,  etc.,  R. 
Co.,  (Tex.  Civ.  App.  1898)  49  S.  W. 
Rep.  667. 

MSI*  1.  A  Plea  of  an  Inapplicable 
Statute  is  bad.  Blakely  v.  Ft.  Lyon 
Canal  Co.,  31  Colo.  224;  Downey  v. 
Atchison,  etc.,  R.  Co.,  60  Kan.  499,  in 
which  latter  case  it  was  said  that  "  a 
plea  of  a  shorter  period  of  limitation 
than  the  one  applicable  to  the  case  is  no 
plea  at  aU." 

2.  Galveston,  etc.,  R.  Co.  v,  Washing- 
ton, 25  Tex.  Civ.  App.  600. 


993.  2.  Snow  V,  Rich,  22  Utah 
123;  Nelden-Judson  Drug  Co.  r.  Com- 
mercial Nat.  Bank,  Utah  1903)  74  Pac. 
Rep.  i95» 

4.  Porter  v.  Mack,  50  W.  Va.  581, 
citing    13    Encyc.    of    Pl.    and    Pr. 

22^. 

335.    8.   Wiley  v.  Heaps,  89  Md.  44. 

4.  Horner  v,  Graham,  (Tenn.  Ch. 
1901)  64  S.  W.  Rep.  316. 

33§.  1.  Southern  R.  Co.  v,  Harris, 
101  Tenn.  527. 

333.  8.  Benson  v.  Arnold,  75  111. 
App.  610 ;  Chicago  City  R.  Co.  v, 
Cooney,  196  111.  466. 

333*    2.  Love  v,    Butler,    129   Ala. 

531. 

8.  Sully  V,  Childress,  106  Tenn.  109. 

4.  Gunton  v,  Hughes,  i8x  111.  132; 
Wall  V,  Chesapeake,  etc.,  R.  Co.,  200 
111.  66 1  reversing  10 1  111.  App.  431. 

334.  2.  See  Gunton  v.  Hughes,  181 
111.  132. 

8.  It  Ii  ITnneceMary  for  Plaintiff  to  An- 
ticipate. —  Concannon  v.  Smith,  134 
Cal.  14. 
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33S,    See  note  i. 

4.  Jy  Allegations  of  Petition  or   Complaint  under  the 
Code  — When  ATernMBtt  ai  to  Btatnte  UniMOitnry.  —  See  note  2. 
Xeplj.  —  See  note  4. 

337.  6.  Veoenary  Allegations  of  Petition  or  Bill  to  State  Cause 
or  Avoid  Bar— a.  Facts,  Not  Conclusions  of  Law.  — See 
note  I. 

b.  Fulness  and  Clearness.  —  See  note  2. 

338.  6.  By  Keplieation — a.  Necessity  and  Propriety  of 

—  In  Aotioni  at  Lav.  —  See  note  I. 

343«    7.  Avoidance  upon  Particular  Grounds  or  in  Special  Cases 

—  a.  Fraud,   Mistake,  Etc.  —  (i)  By  Allegation  in  Bill  of 
Petition  —  HeoeMity  of  AUeging.  —  See  note  i. 

Faets  and  Gironmitanoat.  —  See  note  2. 

Ignoranoe  or  Conooalmont  of  Frand.  —  See  note  3. 

Time  of  DisooTory  of  Fraud.  —  See  note  4. 
944,     Diaooyory  WitUn  Statutory  Period.  —  See  note  I. 
34S.     Bar  After  Diiooyery  of  Fraud.  —  See  note  I. 

How  DiieoTory  Made.  —  See  note  2. 

Diligenee  to  Deteot  Fraud.  —  See  note  3. 


Impropriety  of  Anticipating  nefenie.  — 
In  Illinois,  in  actions  at  law»  the  plain- 
tiff cannot  avail  himself  of  matter  in 
avoidance  of  the  statute  by  pleading 
such  matter  in  his  declaration  before 
the  statute  has  been  set  up  as  a  bar  by 
plea.  Such  coimts  would  be  objection- 
able under  special  demurrer.  Wall  v, 
Chesapeake,  etc.,  R.  Co.,  200  111.  66. 

d35*  1.  Gunton  v.  Hughes,  79  IH. 
App.  661 ;  Wall  V.  Chesapeake,  etc.,  R. 
Co.,  200  111.  66,  reversing  loi  111.  App. 

431. 

8.  Coldiron  v.  Combs,  60  S.  W.  Rep. 
386,  22  Ky.  L.  Rep.  1187. 

4.  V/all  V.  Chesapeake,  etc.,  R.  Co., 
200  111.  66,  reversing  101  111.  App.  431 ; 
Bateman  v,  Jackson,    (Tex.   Civ.   App. 

1898)  45  S.  W.  Rep.  224;  Morrow  v, 
Terrell,  21  Tex.  Civ.  App.  28. 

937.  1.  Sully  V.  Childress,  106 
Tenn.  109. 

2.  Love  V,  Butler,  129  Ala.  531. 
33§.     1.   Wall   V.    Chesapeake,   etc., 

R.  Co.,  200  111.  66;  Gunton  v.  Hughes, 
181  111.  132;  Thomas  v,  Morgan,  96  111. 
App.  629. 
343.     1.   Newdegate  v.  Early,    (Ky. 

1899)  49  S.  W.  Rep.  338. 

3.  Vodrie  v.  Tynan,  (Tex.  Civ.  App. 

1900)  57  S.  W.  Rep.  680. 

Statement  of  All  Facts  Known  —  Snffl- 
eienoy  on  Demorrer. —  Irvine  v.  Burton, 
(Miss.  1899)  24  So.  Rep.  962. 


8.  Ratican  v.  Terminal  R.  Assoc,  1x4 
Fed.  Rep.  666. 

4.  Newman  Grove  State  Bank  v. 
Linderholm,  (Neb.  1903)  94  N.  W. 
Rep.  616;  Whaley  v.  Catlett,  103 
Tenn.  347;  Ratican  v.  Terminal  R. 
Assoc,  of  St.  Louis,  114  Fed.  Rep. 
666. 

344.  1.  Schmitt  V,  Hager,  88  Minn. 
413-  See  also  Mayes  v.  Payne,  60 
S.    W.    Rep.    710,    22     Ky.    L.     Rep. 

1465. 

345.  1.  Whaley  v.  Catlett,  103 
Tenn.  347. 

2.  Ratican  v.  Terminal  R.  Assoc,  114 
Fed.  Rep.  666. 

8.  Cox  V.  Von  Ahlefeldt,  105  La.  586 
{quoting  13  Encyc.  of  Pl.  and  Pr. 
245] ;  Ratican  v.  Terminal  R.  Assoc, 
114  Fed.  Rep.  666. 

In  Washington  a  complaint  is  sufficient 
when  it  contains  a  direct  and  positive 
statement  of  the  time  of  the  discovery 
of  the  fraud,  without  further  negativing 
the  idea  that  the  fraud  might  have  been 
discovered  sooner.  Stearns  v.  Hoch- 
brunn,  24  Wash.  206. 

Faota  and  Ck)nclaaioni  ai  to  Diligenee.  — 
An  averment  by  the  plaintiff  that  he 
used  "  all  diligence  he  could  '*  to  dis- 
cover the  fraud  is  merely  a  conclusion 
of  law  and  is  not  admitted  by  demurrer 
^o  be  true.  Edwards  v.  Smith,  102  Ga. 
19. 


^ 


Vol  XIIL  LIMITATIONS.  946-968 

946.     (2)  By  Replication  —  Ikoti  and  OixOTiiiitaBMt  Must  Be  M  Upi 

—  See  note  5. 

PIMgdBpe  and  ClreoaMtaiMM  under  Wliieh  DliooTer]r  Wm  lUde.  — 
See  note  6. 
948.    c.  New  Promise,  Payment,  or  Acknowledgment 

—  (i)  Whether  Action  Should  Be  Brought  on  Old  or  New  Promise 

—  General  Bole  It  to  Dedare  on  Original  OUlgation.  —  See  note  1 . 

993.  (2)  Plaintiff^ s  Allegations  —  (b)  At  Urn  or  under  Cede  — 
Amendment  of  Petition.  —  See  note  I. 

994.  (3)  Requisites  and  Sufficiency  of  Replication  —  In  General. 

—  See  note  i. 

995.  Anthoiitiee  Holding  General  Beply  Soffleient.  —  See  note  3. 
997.    (s)  Defendants  Pleadings   Concerning  —  (b)  Flea  —  In 

What  Guee  Xaj  Be  Interpoeed.  —  See  note  I. 

958.    d.  Infancy  and  Coverture  —  (1)  Allegations  of  in 

Bill  or  Petition  — In  Caie  In  Equity.  —  See  note  I. 

939*     (2)  Replication  (?/*— Heoeeiary  Bzeept  in  Bqnity. —  See  note  2. 
969.    /.  Former  Action  —  (3)  Requisites  of  Replication — 

Partieolan  Conoerning  Former  Bait.  —  See  note  3. 

963.     aame  Oanee  of  Aetlon  and  lame  Fartieii.  —  See  note  I. 

966.     yn.  DI8KI88AL   AHD    HOV8VIT  —  At  What  Stage  Proper.  — 
See  note  2. 

968.    IX.  Tebdigt   ahd   TnrBnrGs  —  8.  Findings  —  Anthoritiei 

Holding  Finding  of  Pxobative  FMts  Bnfleient.  —  See  note  2. 

346.    5.  Jackson    v,    Jackson,    149  nient  or  Bnpplemental  Petition.  —  Bangs 

Ind.  338.  V.  Crebbin,  (Tex.  Civ.  App.  1902)  69  S. 

6.  Jackson  v,  Jackson,  149  Ind.  238.  W.  Rep.  441* 

Belianee  on  False  Bepresentations.  ~  358*    1*  Bnilleieney  of  Ayermenti  at 

Where  the  plaintiff  attempts  in  his  re-  to  Ckiyertore,  In2u<7,  and  Coming  of  Age. 

ply  to  avoid  the  bar  of  the  statute  on  —  Hale  v.  Ellison,  (Tenn.  Ch.  1900)  59 

the    gronnd    of    false    and    fraudulent  S.  W.  Rep.  673. 

representations    by    the    defendant,    he  359*    9.  Meineke     v.     Edmundson, 

should   allege   that   he   relied   on   such  (Tex.  Civ.  App.  1903)  77  S.W.  Rep.  238. 

representations   and   was   thereby   pre-  369«    8.  Iowa  —  Diligenoo  in   Proee* 

vented  from   discovering  their   falsity,  entlon  of  Former  Action.  —  Code  Iowa, 

Jackson  v.  Jackson,  149  Ind.  238.  S  3455*  provides  that  if  after  the  com- 

d48«    It   Vinson    v.    Palmer,    (Fla.  mencement  of  an  action   the  plaintiff, 

1903)  34  So.  Rep.  276,  citing  13  Encyc*  for  any  cause  except  negligence  in  its 

OF  r^  AND  Pa.  247  et  seq.  prosecution,  fails  therein,  and  a  new  one 

M3*     1.  Qayton    v.    Watkins,     19  is  brought  within  six  months  thereafter, 

Tex.  Civ.  App.  133.  the  second  shall  be  deemed  a  continua- 

954.  1.  Time  of  Hew  Promise.  —  In  tion  of  the  first.  The  burden  is  on  the 
Kentucky  it  has  been  held  that  in  an  plaintiff  to  allege  in  his  petition  such 
action  on  the  original  obligation  (in  the  diligence  in  prosecuting  the  first  action 
case  at  bar,  certain  municipal  bonds)  a  as  to  bring  the  case  within  the  pro- 
reply  setting  up  a  new  promise  is  bad  if  visions  of  the  section.-  Ceprley  v, 
it  fails  to  allege  that  such  new  promise  Paton,  120  Iowa  559. 
was  made  before  the  bar  of  the  statute  SMI3*  1.  Hooper  v.  Atlanta,  etc.,  R. 
attached.  Wurth  v.  Paducah,  (Ky.  Co.,  106  Tenn.  28. 
1903)  76  S.  W.  Rep.  143.  366.     2.  Alspaugh  v.  Reid,  6  Idaho 

9ft5«     8.   Pumphrey  v.  Bogan,  8  App.  223. 

Cas.  (D.  C.)  449*  368«    8.  Woodham    v.    Cline,    130 

M7.    1.  Pleading  Statate  to  Amend-  Cal.   497 ;  Filippini   v.    Trobock,    (CaL 
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SI69,    X.  Oh  Appeal  —  objeeUont  Hot  BaiMd  B«iow.  —  See  notes  i ,  2. 

370.     WlLMi  Complaint  Showi  Bar.  —  See  note  2. 

379.    XI.  IH  AcTiOHB  nr  Jubtioss'   Covbts  —  1.  Kanner  of 

Baimilg  DefianBe  —  Plea  Ordinarily  Unneoowary.  —  See  note  2. 

378.  Xn.  IH  ACTIOHB  BT  OB  AOAIHBT  EZECUTOBB  OB  ADKIHIB- 
TBAT0B8 — 1.  In  General— Without  Specially  Pleading  Befenae. — See  note  I. 

377.  6.  BeqniBites  and  Sufficiency  of  Beplkation  —  Xatter  WUeh 
Conatitiitee  Xxoeption.  —  See  note  i . 

XTTT.  FoBEiGH  Statuteb  OF  Lhqtatiohb  —  1.  HeoeiBity 
of  Pleading.  —  See  note  4. 
37 8«    2.  Manner  of  Pleading.  —  See  note  i. 

Bar  Xnst  B^  Ai&rmatiyely  Bhown.  —  See  note  3. 

379.  XIV.  LnciTATiOHB  ih  Cbdcihal  Cabeb  —  1.  Allegations 

of  Indictment  —  tf.  How  Time  Should  Be  Laid.  — See  note  i. 

380.  See  note  i. 

b.  Necessity  to  Aver  Matters  of  Avoidance  or 
Exceptions  —  weight  or  Authority.  —  See  note  2. 

383.  4.  Demurrer  to  Indiotaient  —  Hot  Ground  for  DomuRir.  — 
See  note  i. 


1900)  62  Pac.  Rep.  1066;  Wenke  v. 
Hall,  (S.  Dak.  1903)  96  N.  W.  Rep. 
103. 

M9«  1.  California,  — TryU  v.  Tryal, 
(Cal.  1903)  71  Pac.  Rep.  802. 

Illinois.  —  North  v.  Zerwick,  97  111. 
App.  306. 

Missouri. —  Davis  v.  Watson,  89  Mo. 
App.  .15;  Maze  v.  Baird,  89  Mo.  App. 

348- 
Nebraska.  —  Omaha    Carpet    Co.    v. 

Oapp,  (Neb.  1902)  89  N.  W.  Rep.  246. 

Pennsylvania.  —  Payne's  Estate,  204 
Pa.  St.  535. 

Tennessee.  —  German  Bank  v.  Haller, 
103  Tenn.  73. 

Texas. — Boyd  v.  Ghent,  (Tex.  Civ. 
App.  1901)  61  S.  W.  Rep.  723,  writ  of 
error  denied  95  Tex.  46. 

Utah.  —  Brooks  v.  Western  Union 
Tel.  Co.,  26  Utah  147. 

Even  Though  It  Be  Pleaded.  —  Wall- 
ber  V.  Wilmanns,  116  Wis.  246. 

2.  Omaha  Carpet  Co.  v.  Dapp, 
(Neb.  1902)  89  N.  W.  Rep.  246;  Boyd 
V.  Ghent,  (Tex.  Civ.  App.  1901)  61  S. 
W.  Rep.  723,  writ  of  error  denied  95 
Tex.  46. 

970.  2.  Bliss  V.  Sneath,  119  Cal. 
526. 

973.  2.  Freeze  v.  Lockhard,  87  Mo. 
App.  102. 

373.  1.  In  Rhode  Island,  where  a 
bill  of  review  against  an  administrator 
showed  that  it  was  brought  more  than 


two  years  after  the  defendant's  appoint- 
ment, but  did  not  show  that  it  was 
more  than  two  years  after  the  first  pub- 
lication of  the  defendant's  notice  of  his 
appointment  as  administrator,  it  was 
held  not  to  be  demurrable,  such  special 
limitation  being  a  defense  which  must 
be  specially  pleaded.  Williams  v.  Stark- 
weather, 24  R.  I.  512. 
377.    1.  Cunningham    v.    Stanford, 

69  N.  J.  L.  7. 

4.  Otter  View  Land  Co.  v.  Bowling, 

70  S.  W.  Rep.  834,  24  Ky.  L.  Rep.  1157 ; 
Keagy  v.  Wellington  Nat.  Bank,  12 
Okla.  ^3. 

37S,  1.  Keagy  v.  Wellington  Nat. 
Bank,  12  Okla.  33. 

8.  Taylor  v.  Union  Pac.  R.  Co.  123 
Fed.  Rep.  155. 

379.  1.  Rouse  v.  State,  44  Fla. 
148;  Com.  V.  G.  W.  Taylor  Co.,  (Ky. 
1897)  43  S.  W.  Rep.  399. 

3§0.  1.  See  People  v.  Lindenbom, 
(Supm.  Ct.  Crim.  T.)  23  Misc.  (N.  Y.) 
426. 

2.  Com.  V.  G.  W.  Taylor  Co.,  (Ky. 
1897)  43  S.  W.  Rep.  399;  Hickman  v. 
State,  44  Tex.  Crim.  533.  See  also 
State  V.  Soper,  118  Iowa  i. 

Contra.  —  See  Packer  v.  People,  26 
Colo.  306;  People  v.  Lindenbom, 
(Supm.  Ct.  Crim.  T.)  23  Misc.  (N.  Y.) 
426. 

383.  1.  See  Com.  v.  G.  W.  Taylor 
Co.,  (Ky.  1897)  43  S.  W.  Rep.  399. 
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984.  XVI.  Abvbbse  Foskbbsioh  —  3.  Veeenity  of  Pleading 
SpedaUy  —  a.  By  Plaintiff  —  OmMrai  kytvmnx  of  ntu  Snfl«i«it.  — 
See  note  2. 

b.  By  Defendant.  —  See  note  3. 

98ff*    See  notes  i,  2. 

986,  4.  Kanner  of  Pleading  Specially  —  a.  Essential  Aver- 
ments AS  TO  Possession  —  (i)  Generally.  —  See  note  1. 

Actual  Possession,  —  See  note  4. 
Exclusive  Possession.  —  See  note  6. 

987.  (5 J  Duration  of  Possession.  —  See  note  2. 


(7)  Hostile  Character  of  Possession  —  Hootitity  to  AUogo 
Hootilo  Cluuraetor  of  PoflMMion.  —  See  note  7. 

98».    b.  Pleading  Claim  of  Title— (i)  Necessity  of  — 
See  note  i. 

(2)  Averment  of  Payment  of  Taxes  —  PaymoAt  of  TazM 
Vood  Hot  Bo  Allegod.  —  See  note  2. 

990.    ZTIL  Pbsbcbiptiov  —  2.  Heoeaaity  of  Pleading.  —  See 
note  2. 

3.    Manner    of    Pleading  —  AUogation   of    Feeti.  —  See 
note  3. 


9S4*  8.  Missouri,  etc,  R.  Co.  v. 
Wickham,  (Tex.  Civ.  App.  1898)  44  S. 
W.  Rep.  X023. 

8.   Shelton  v.  Wilson,  131  N.  Car.  499- 

995.  1.  L.  Grunewald  Co.  v.  Cope- 
land,  131  Ala.  345* 

8.  McArthur  v,  Qark,  86  Minn.  165 
[diing  13  Encyc.  op  Pl.  and  Pr. 
284  (285)] ;  Sutton  V,  Clark,  59  S.  Car. 
440  [quoting  13  Encyc.  op  Pl.  and  Pr. 
285,  note] ;  Keppel  v,  Dreier,  187  IlL 
298;  Lloyd  V.  Rawl,  63  S.  Car.  219. 

In  Xontnoky  the  defendant  must  ex- 
pressly plead  and  rely  on  the  statute  of 
limitations  in  the  answer,  if  he  would 
have  the  benefit  of  it.  Uniontown  v. 
Berry,  76  S.  W,  Rep,  145,  25  Ky.  L.  Rep. 

598. 

996.  1.  Soffidont  Aniwor.  —  In  an 
action  for  partition  an  answer  setting 
forth  that  "since  the  purchase  of  said 
tract  of  land  respondent  has  been  pay- 
ing taxes  thereon,  ♦  ♦  ♦  ^nd 
all  other  expenses  connected  therewith 
haTe  been  paid  by  him,  and  he  has  had 
the  actual  adverse  possession  thereof 
since  the  i6th  day  of  October,  1876,"  was 
held  to  be  sufficient  Talbott  v.  Wood- 
ford, 48  W.  Va.  449. 

4.  Hall  V.  Roberts,  (Ky.  1903)  74  S. 
W.  Rep.  199. 

6.  Omiioion  to  Plead  SzoIhsIto  Pomm- 

ilon.  —  In  Keaton  v.  Sublett,  109  Ky. 

106,  an  answer  averring  that  the  posses- 


sion was  actual,  peaceable,  quiet,  open, 
notorious,  and  adverse  was  held  to  be 
sufficient,  the  court  saying  that  "if  it 
was  actual  and  open  it  was  certainly 
exclusive  and  visible." 

387.  8.  SoAeientPleaoflhiratioii.— 
Bynum  v,  Stinson,  81  Miss.  25. 

7.  U.  S.  Security,  etc.,  Co.  v.  Wolfe, 
27  Colo  218  Veiling  13  Encyc.  op  Pl. 
and  Pr.  287] ;  Montague  County  v. 
Meadows,  (Tex.  Civ.  App.  1897)  42  S. 
W.  Rep.  326. 

3§0.  1.  Roberts  v.  Decker,  (Wis. 
1903)  97  N.  W.  Rep.  519. 

Chdmlng  to  Bo  Owner.  —  An  allega- 
tion that  the  defendant  knew  that  the 
complainant  was  using  the  land  as 
owner  refutes  the  technical  objection 
that  the  exact  words  of  the  statute 
"  claiming  to  be  owner "  were  not 
used.    Bynum  v,  Stinson,  81  Miss.  25. 

8.  In  Colorado  the  statute  requires  the 
averment  that  all  taxes  legally  assessed 
against  the  premises  have  been  paid. 
Eberville  v,  Leadville  Tunneling,  etc., 
Co.,  28  Colo.  241. 

MO.  8.  Churchill  v,  Louie,  135  Cal. 
608. 

Ezooptione  in  Statute.  —  A  party  rely- 
ing upon  an  exception  to  the  statute  of 
prescription  must  specially  plead  and 
prove  it.     Austin  v.  Hall,  93  Tex.  591. 

S.  Larsen  v.  Onesite,  21  Utah  38; 
Coleman  v,  Hines,  24  Utah  360. 
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SI91.    AUagftdon  of  Olftiiii  of  Bight  ud  Otliir  VMo.  —  oee  note  4. 
999.    4.  Pleading  and  Proof— Pioa  Xnit  Bo  auiaiiiod  byPiroof. — 
See  note  2. 

993.  XYm.  Dbdicatiob  —  2.  Manner  of  Pleading  -what  Atot- 
monta  Eiioiitlil.  —  See  note  4. 

994.  3.  Remedy  for  Improper  Vie  of  Dedicated  Property  — 
IignnetioiL  —  See  note  I. 

391.  4.  Churchill  v,  Louie,  135  CaL  393.  4.  Chicago  City  R.  Co.  v. 
608;  George  v.  New  York,  (Supm.  Ct  Ward,  76  111.  App.  536;  Bellar  v.  Beau- 
Spec.  T.)  42  Misc.  (N.  Y.)  270 ;  Bailey  mont,  (Tex.  Civ.  App.  1900)  55  S.  W. 
V.  Gray,  53  S.  Car.  503;  Larsen  v.  One-  Rep.  410. 

site,  21  Utah  38;  Coleman  v.  Hines,  24  M4«    1.   Davenport  v,  Buffington,  i 

Utah  360.  Indian  Ter.  424;  Rowsee  v.  Pierce,  75 

999.    e.   Austin    v.    Hall,    93    Tex.  Miss.  846. 
591 ;  Wilkins  v,  Nicolai,  99  Wis.  178. 
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997«     L  DsnVITIOH  —  LooaI    ImproTOiMiits  Do  Not  SmbrMO.  —  Sec 
note  lO. 

n.  JimiflDiCTiov  OF  ConiB — 1.  Heoeiiity  of  Improve- 
rnenti.  —  See  note  14. 
998.    See  notes  7,  10. 

2.  LynxLction  Against  Void  Assesnnents.  —  See  note  13. 
m  IviTiATO&T  PBOOEEDnrGS— 1.  PetitioiL— See  note  14. 


997.  10.  Hadley  v.  Dague,  130  Cal. 
207;  Hewes  v.  Glos,  170  lU.  436;  Shan- 
non V.  Hinsdale,  180  lU.  202;  Lyon  v. 
Tonawanda,  98  Fed.  Rep.  361. 

14.  California.  —  Hadley  v,  Dague, 
130  CaL  207. 

Georgia.  —  Burckhardt  v.  Atlanta,  103 
Ga.  302;  Bacon  v.  Savannah,  105  Ga. 
62. 

Illinois.  —  McChesney  v.  Chicago,  171 
111.  253;  Walker  v.  Morgan  Park,  175 
lU.  570;  Field  V.  Western  Springs,  i8x 
lU.  186;  Walker  v.  Chicago,  202  lU.  531. 

Indiana.  —  Spaulding  v.  Baxter,  25 
Ind.  App.  485;  Cason  v.  Lebanon,  153 
Ind.  567. 

Kentucky.  —  Meyer  v.  Covington,  103 
Ky.  546;  Bullitt  V.  Selvage,  (Ky.  1898) 
47  S.  W.  Rep.  255;  Hazelgreen  v.  Mc- 
Nabb,  64  S.  W.  Rep.  43I1  23  Ky.  L.  Rep. 
811 ;  Louisville  v.  Bitzer,  73  S.  W.  Rep. 
1 1 15,  24  Ky.  L.  Rep.  2263. 

Louisiana.  —  New  Orleans  v.  Stein- 
hardt,  52  La.  Ann.  1043. 

Maryland.  —  Frostburg  v.  Wineland, 
(Md.  X904)  56  Atl.  Rep.  811 ;  Baltimore 
V.  Stewart,  92  Md.  535. 

Missouri.  —  Heman  v.  Ring,  85  Mo. 
App.  321 ;  Akers  v.  Kolkmeyer,  97  Mo. 
App.  520. 

Pennsylvania.  —  Copper  v.  Greens- 
burg,  9  Pa«  I>>9t.  598;  Fyfe  v.  Turtle 
Creek,  22  Pa.  Super.  Ct.  292. 

Texas.  —  Hutcheson  v.  Storrie,  92 
Tex.  685. 

Virginia.  —  Harrisonburg  v.  Roller, 
97  Va.  58a. 

United  States.  —  Wight  v.  Davidson, 
181  U.  S.  371. 

998*  7.  In  re  O'Brien,  1x9  Mich. 
540. 

10.   Roberts  v.  Smith,  115  Mich.  5. 

If,  Lee  V-  M^Uette,  15  S.  Dak.  586. 


14.  Arkansas.  —  Board  of  Imp.  v. 
Cotter,  71  Ark.  556. 

Illinois.  —  Hammond  v.  Leavitt,  181 
lU.  416;  Trah  v.  Grant  Park,  192  lU. 

351. 

Iowa.  —  Farraher  v.  Keokuk,  x  i  x 
Iowa  310. 

Kansas.  —  State  v.  Kansas  City,  60 
Kan.  518. 

Kentucky.  —  Covington  v.  Brinckman, 
(Ky.  1904)  79  S.  W.  Rep.  234. 

Minnesota.  —  Hawkins  v.  Horton, 
(Minn.  1904)  97  N.  W.  Rep.  xos3. 

Nebraska.  —  Jones  v.  South  Omaha, 
(Neb.  X902)  94  N.  W.  Rep.  957;  Morse 
V.  Omaha,  (Neb.  1903)  93  N.  W.  Rep. 
734;  Portsmouth  Sav.  Bank  v.  Omaha, 
(Neb.  X903)  93  N.  W.  Rep,  231 ;  Har- 
mon V.  Omaha,  53  Neb.  164 ;  Leavitt  v. 
Bell,  55  ^f eb.  57 ;  Batty  v.  Hastings,  63 
Neb.  26. 

New  Mexico.  —  Roswell  v.  Dominice, 
9  N.  Mex.  624. 

New  York.  —  New  York,  etc.,  R.  Co. 
V,  New  Rochelle,  (Supm.  Ct.  Spec.  T.) 
29  Misc.  (N.  Y.)  195;  Keller  v.  Mt. 
Vernon,  23  N.  Y.  App.  Div.  46;  Jones 
V.  Tonawanda,  35  N.  Y.  App.  Div.  151. 

Texas.  —  Waco  v.  Chamberlain,  (Tex. 
Civ.  App.  X898)  45  S.  W.  Rep.  191. 

Vermont,  —  Kent  v.  Enosburg  Falls, 
7x  Vt.  25s. 

West  Virginia.  —  Dancer  v.  Man- 
nington,  50  W.  Va.  322. 

Statato  during  Defect.— -The  legisla- 
ture has  the  power  to  pass  a  statute  de- 
claring such  jurisdictional  defect 
cured.    Nottage  v.  Portland,  35  Oregon 

539. 

A  Oityt  though  owning  a  frontage,  can- 
not be  a  party  to  the  petition.  Atlanta 
V.  Smith,  99  Ga.  462 ;  Merritt  y.  Kewt^- 
nee,    175    HI.    537. 
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801. 


309. 

306. 

II,  14- 


See  note  i. 
See  note  i. 
Conttnta  of  Petition.  —  See  note  4. 

2.  Ordinances.  —  See  note  i. 

3.  Votice  —  Jnriidietioiial.  —  See  notes  2,  3. 
ToehnieAlitiM  Hot  F^tal.  —  See  note  5. 
Pononal  Votioe.  —  See  note  2. 

Publieatioii.  —  See  note  3. 
Pooting.  —  See  note  4. 

4.  Objections.  —  Se^  note  i. 

lY.  AssEBSiiEHTS  —  1.  In    General.  —  See    notes  2,   3, 


d99.  1.  Farrell  v.  West  Chicago 
Park  Com'rs,  182  111.  250;  McManus  v. 
People,  183  111.  391 ;  Pipher  v.  People, 
183  111.  436;  South  Omaha  v.  Tighe, 
(Neb.  1903)  93  N.  W.  Rep.  946 ;  Morse 
V.  Omaha,  (Neb.  1903)  93  N.  W.  Rep. 
734;  Allen  V.  Portland,  35  Oregon  420; 
Ogden  City  v,  Armstrong,  168  U.  S. 
224. 

JndieiAl  DetonninAtioii.  —  Jurisdiction 
can  be  acquired  by  an  erroneous  de- 
cision of  the  facts  on  which  it  de- 
pends, where  the  court  or  tribunal  has 
the  authority  to  inquire  into  and  de- 
cide upon  the  existence  of  such  facts 
on  a  hearing  on  notice.  Matter  of  Mt 
Vernon,  (Supm.  Ct.  Spec.  T.)  34 
Misc.  (N.  Y.)  225. 

Qaaii-Jiidieial  Dotorminfttioa.  —  In 
Kansas,  in  passing  upon  the  sufficiency 
of  the  petition,  the  city  council  exercises 
a  ^Maxi-judicial  power  which  has  been 
held  to  be  conclusive  after  a  thirty-day 
statute  of  limitations  had  run  against 
the  right  to  question  such  action. 
Kansas  City  v.  Trotter,  9  Kan.  App. 
222;  Kansas  City  v.  Gray,  62  Kan. 
198. 

300.  1.  Haipfion  v.  Omaha,  53  Neb. 
164;  Batty  V,  Hastings,  63  Neb.  26. 

4.  Conttniotioii  of  Statuto.  —  Under 
the  Illinois  statute  requiring  a  majority 
from  "  any  one  or  more  contiguous 
blocks  abutting  on  any  street,*'  a  ma- 
jority along  the  line  of  improvement  is 
held  to  be  insufficient.  Bloomington  v. 
Reeves,  177  111.  161. 

901.  1.  Connecticut  Mut.  L.  Ins. 
Co.  r.  Chicago,  185  111.  148;  Brown  v. 
Central  Bermudez  Co.,  (Ind.  1903)  69 
N.  E.  Rep.  150. 

Bodtal  of  Ordinanoe  ConolnsiYe.  — 
Where  the  ordinance  declares  that  it 
was  passed  by  a  two-thirds  vote  of  the 
board   such   declaration   is   conclusive. 


Pittsburgh,  etc.^  R.  Co.  v.  Crown  Point, 
150  Ind.  536. 

8.  Chase  v.  City  Treasurer,  122  Cal. 
540 ;  Angus  v,  Hartford,  74  Conn.  27 ; 
Poillon  V,  Rutherford,  65  N.  J.  L.  538; 
Milner  v,  Trenton,  66  N.  J.  L.  150; 
Walden  v.  Relyea,  89  N.  Y.  App.  Div. 
241 ;  Joyce  v.  Barron,  67  Ohio  St.  264; 
Columbia  Bank  v.  Portland,  41  Ore- 
gon I. 

5.  McKeesport  v.  Dunshee,  29  Pittsb. 
Leg.  J.  N.  S.  (Pa.)  88;  Hutcheson  v, 
Storrie,  92  Tex.  685 ;  Norfolk  v.  Young, 
97  Va.  728;  Fay  v.  Springfield,  94  Fed. 
Rep.  409;  Charles  v.  Marion,  98  Fed. 
Rep.  166.  But  see  Hutcheson  v.  Storrie, 
(Tex.  Civ.  App.  1898)  48  S.  W.  Rep. 

785. 

6.  Peck  r.  Bridgeport,  75  Conn.  417; 
Bloomington  v,  Phelps,  149  Ind.  596; 
Kansas  City  r.  Mastin,  169  Mo.  80. 

309.  2.  An  Ordor  in  tho  Ordinanoe 
providing  for  the  improvement,  pre- 
scribing the  manner  of  notice,  is  man- 
datory.   Burget  V,  Greenfield,  120  Iowa 

432. 
8.  Dumars  v.  Denver,  16  Colo.  App. 

375- 

4.  Poillon  V.  Rutherford,  65  N.  J.  L. 
538;  Columbia  Bank  v.  Portland,  41 
Oregon  i. 

306*  1.  Sedalia  v.  Scott,  (Kan.  App. 
1904)  78  S.  W.  Rep.  276;  Knopfi  v. 
Gilsonite  Roofing,  etc.,  Co.,  92  Mo.  App. 
279. 

2.  (Thicago  v,  Kerfoot,  208  111.  387; 
Rosell  V.  Neptune  City,  68  N.  J.  L. 
509;  French  v.  Barber  Asphalt  Paving 
Co.,  181  U.  S.  324. 

8.  Adams  v.  Shelbjrville,  154  Ind. 
467;  Lovenburg  v.  Galveston,  17  Tex. 
Civ.  App.  162 ;  Houston  Gty  St.  R.  Co. 
V.  Storrie,  (Tex  Civ.  App.  1898)  44  S. 
W.  Rep.  693- 

11.  See  Matter  of  Phoenix,  $3  N.  Y/ 
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506.  2.  Notice.  —  See  note  15. 

507.  See  note  i. 

SUUtei  CkMutnied.  —  See  note  2. 

XaniMr  of  VoUm.  —  See  notes  4,  5. 
309.    3.  Conflnnation  —  a.  In  General.  —  See  note  4. 

b.  Petition.  —  See  note  12. 
S10,    c.  Notice.  —  See  notes  i,  2,  3. 

311.     WaiTor.  —  See  note  I. 

d.  Hearing.  —  See  notes  3,  4. 
WaiTcr.  —  See  note  6. 


App.  Div.  6z6t  upholding  the  jurisdic- 
tion of  the  special  term,  under  charter 
provision,  to  entertain  a  petition  to  re- 
duce an  assessment;  Matter  of  New 
York,  85  N.  Y.  App.  Div.  347,  as  to  the 
power  of  the  special  term  of  the  Su- 
preme Court,  upon  confirmation  pro- 
ceedings, to  modify  an  assessment 
where  there  is  manifest  error  or  it  is 
apparent  that  the  assessment  is  exces- 
sive. 

906.  14.  Duncan  v,  Ramish,  142  Cat. 
686;  Chicago  v.  Kerfoot,  208  111.  387; 
Storrs  V.  Chicago,  208  111.  364;  Beck  v. 
Holland,  (Mont.  1903)  74  Pac.  Rep.  410 ; 
Wight  V,  Davidson,  181  U.  S.  Z7^\ 
French  v.  Barber  Asphalt  Paving  Co., 
181  U.  S.  324;  Goodrich  v.  Detroit, 
184  U.  S.  432. 

15.  Crane  v.  Siloam  Springs,  67  Ark. 
30,  citing  13  En  CYC.  of  Pl.  and  Ps. 
307 ;  Langlois  v.  Cameron,  201  111.  301 ; 
Auditor-Gen.  v.  Calkins,  (Mich.  1904) 
98  N.  W.  Rep.  742 ;  Leavitt  v.  Bell,  55 
Neb.  57;  Equitable  Trust  Co.  v. 
O'Brien,  55  Neb.  735;  Medland  v, 
Connell,  57  Neb.  10;  Wakeley  v, 
Omaha,  58  Neb.  245;  Grant  v.  Bar- 
tholomew, 58  Neb.  839;  Cook  v.  Gage 
County,  65  Neb.  6x1. 

307.  1.  If  the  HotiM  If  Oensral  in 
Its  Addmt,  and  not  limited  to  any  in- 
dividual, it  is  sufficient  to  all  parties 
in  interest.  Williams  v.  Viselich,  121 
Cal.  3x4. 

S.  Knecht  v,  Cincinnati,  9  Ohio  Cir. 
Dec  392,  18  Ohio  Cir.  Ct.  875. 

4.  Crane  v  Siloam  Springs,  67  Ark. 
30  iciting  13  Encyc.  of  Pl.  and  Ph. 
307] ;  Fi^d  V.  Chicago,  198  111.  224 ; 
Auditor-Gen.  v.  Calkins,  (Mich.  1904) 
98  N.  W.  Rep.  742;  Medland  v,  Con- 
nell, 57  Neb.  10;  Wakeley  v.  Omaha, 
58  Neb.  245;  Cook  v.  (^e  County,  65 
Neb.  611. 

A  Ungla  PnbUoation  given  ten  days 
before  application  for  confirmation  has 


been  held  to  be  sufficient  to  satisfy  a 
requirement  of  ten  days'  notice.  Royal 
Ins.  Co.  V,  South  Park  Com'rs,  175  HI. 
491. 

5.  Crane  v.  Siloam  Springs,  67  Ark. 
30  iciting  13  Encyc.  of  Pl.  and  Pr. 
307]  ;  (California  Imp.  Co.  v.  Moran,  128 
Cal.  373;  Equitable  Trust  Co.  v. 
O'Brien,  55  Neb.  735. 

309.  4.  Tumwater  v.  Pix,  18  Wash. 
153;  Heath  v.  McCrea,  20  Wash.  342. 

18.  Parker  v.  La  Grange,  171  111.  344, 
similar  to  and  citing  Haley  v.  Alton, 
152  111.  113,  set  out  in  the  original 
note. 

310.  1*  Larson  v.  People,  170  111. 

93- 

2.  White  V.  Chicago,  188  111.  392. 
Amendment,  —  Where  amendment  of 

the  judgment  of  confirmation  is  sought, 
notice  of  such  amendment  must  be 
given  as  in  original  proceedings.  Mi- 
chael V.  Mattoon,  172  III.  394. 

8.  Hewes  v,  Glos,  170  III.  436;  Lar- 
son V.  People,  170  111.  93,  supporting 
the  first  paragraph  of  the  original  note ; 
Qarke  v,  Chicago,  185  111.  354;  White 
V.  Chicago,  188  111.  392;  Moll  v.  Chi- 
cago, 194  III.  28. 

Ainendment  of  AilldaTit.  —  The  affida- 
vit is  evidence  of  mailing  of  notice,  and 
it  may  be  amended  at  any  time  before 
or  after  judgment  upon  due  notice  to 
parties  interested,  where  the  rights  of 
third  parties  have  not  intervened. 
Hinkle  v.  Mattoon,  170  111.  316;  Mi- 
chael V.  Mattoon,   172  111.  394. 

311.  1.  Hinkle  v,  Mattoon,  170 
111.  316;  Maxwell  v,  CThicago,  183  111. 
18;  Hintze  v.  Elgin,  186  111.  251; 
Gregory  v,  Ann  Arbor,  127  Mich.  454. 

3.  Ahem  v.  Board  of  Improvement, 
69  Ark.  68;  Warren  v.  Russell,  129 
Cal.  381 ;  Vrana  v,  St.  Louis,  164  Mo. 
146. 

4.  Vrana  v.  St.  Louis,  164  Mo.  146. 

6.  Duncan  v,  Ramish,  142  Cal.  686; 
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313. 

314. 
315. 


Who  lUj  oijMt.  —  See  note  3. 
lUtton  Contidered.  —  See  notes  4,  6. 
Ol^Mtions  Held  BuflieiMit.  —  See  note  lO. 
See  notes  i,  2. 
Oljeetioiui  Held  Hot  SniBeient.  —  See  note  4. 

/.  Effect.  —  See  note  8. 
See  notes  i,  2,  3. 


Hinkle  v.  Mattoon,  170  111.  316;  Mark- 
ley  V.  Chicago,   170  111.  358;  Gross  v. 
People,  193  111.  260. 
319*    8.   Ryder   v.    Alton,    175    111. 

97. 

4.  McChesney  V.  Chicago,  171  111.  253  ; 
Poillon  V.  Rutherford,  65  N.  J.  L.  538. 

6.  Contra.  —  McChesney  v.  Chicago, 
171  111.  253;  Merritt  v.  Kewanee,  175 
111.  537.  See  Lingle  v,  Chicago,  178 
III.  628;  Davidson  v.  Chicago,  178  111. 
582;  Lundberg  v,  Chicago,  183  111. 
572,  in  which  cases  it  was  held  that  a 
valid  ordinance  is  necessary  to  con- 
hrmation. 

10.  Whaples  v.  Waukegan,  179  111. 
310. 

313.  1.  Marld^  v,  Chicago,  170 
111.  358. 

2.  Chicago  v.  Nodeck,  202  111.  257; 
Matter  of  Grant  Ave.,  (Supm.  Ct.  Spec 
T.)  34  Misc.  (N.  Y.)  7*4. 

4.  State  V.  District  Ct.,  80  Minn.  293 ; 
Beck  V.  Holland,  (Mont.  1903)  74  Pac. 
Rep.  410;  Donovan  v.  Oswego,  90  N. 
Y.  App.  Div.  397. 

314.  8.  Walker  v.  People,  169  III. 
473;  Coward  v.  North  Plainfield,  63  N. 
J.  L.  61,  similar  to  and  citing  Hegcman 
v.  Passaic,  51  N.  J.  L.  109,  set  out  in 
thj  original  note. 

315.  !•   California. 
Ramish,    142   Cal.  686. 

Illinois.  —  Walker  v. 
473 ;  Hull    V.     People, 
Young  V.    People,    171 
olcs  V.   People,    171    111. 
People,   173   111.   79  i 
183  111.  436;  Leitch 


—  Duncan      v. 

People,  169  111. 
170  111.  246; 
111.  299 ;  Nich- 
376 ;  Kunst  v, 
Pipher  v.  People, 
V.  People,  183  111. 
569;  Fiske  V.  People,  188  111.  206; 
Blount  V.  People,  188  111.  538;  Glover 
V.  People,  188  111.  576;  Fischback  v. 
People,  191  111.  171 ;  People  v.  Whid- 
den,  191  111.  374;  People  v.  Talmadge, 
194  III.  67;  Vandersyde  v.  People,  195 
111.  200 ;  Wells  V,  People,  201  111.  435 ; 
Perry  v.  People,  206  111.  334. 

Indiana.  —  Cason  v.  Lebanon,  153 
Ind.  567;  Shank  v.  Smith,  157  Ind. 
401;  Gorman  v.  State,  157  Ind.  205; 
If^eds  V.  Defrees,  157  Ind.  392;  Hibben 


V.  Smith,  158  Ind.  206;  Gas  Light,  etc., 
Co.  V.  New  Albany,  1 58  Ind.  268 ;  Wray 
V.  Fry,  158  Ind.  92;  Lux,  etc..  Stone 
Co.  V.  Donaldson,  (Ind.  1903)  68  N.  £. 
Rep.  1014;  Brown  v.  Central  Bermudez 
Co.,  (Ind.  1903)  69  N.  £.  Rep.  150; 
Boyce  v.  Tuhey,  (Ind.  1904)  70  N.  E. 
Rep.  531. 

Iowa.  —  Minneapolis,  etc.,  R.  Co.  v. 
Lindquist,  119  Iowa  144. 

Kentucky.  —  Powell  v.  Louisville, 
(Ky.  1899)  52  S.  W.  Rep.  798. 

Massachusetts.  —  Stark  v.  Boston,  180 
Mass.  293. 

Michigan.  —  TuUer  v.  Detroit,  126 
Mich.  605. 

Missouri.  —  Heman  v.  Ring,  85  Mo. 
App.  23 1 ;  Barber  Asphalt  Paving  Co. 
V.  Kiene,  99  Mo.  App.  528. 

Nebraska.  —  Portsmouth  Sav.  Bank 
V.  Omaha,  (Neb.  1903)  93  N,  W.  Rep. 
231 ;  John  V.  Connell,  (Neb.  1904;  98 
N.  W.  Rep.  457. 

New  York.  —  Matter  of  Klock,  30  N. 
Y.  App.  Div.  24;  Mansfield  v.  Lock- 
port,  (Supm.  Ct.  £q.  T.)  24  Misc.  (N. 
Y.)  25. 

IVashington.  —  New  Whatcom  v.  Bcl- 
lingham  Bay  Imp.  Co.,  18  Wash.  181 ; 
Tumwater  v.  Pix,  18  Wash.  153; 
Northwestern,  etc..  Bank  v.  Spokane,  18 
Wash.  456. 

iVisconsin.  —  Hennessy  v.  Douglas 
County,  99  Wis.  129;  Gleason  v.  Wau- 
kesha County,  103  Wis.  225. 

8.  Illinois.  —  Hull  v.  People,  170  111. 
246;  Young  V.  People,  171  111.  299; 
Kunst  V.  People,  173  111.  79;  Smiih  v. 
Koctiersperger,  180  111.  527;  Pipher  v. 
People,  183  111.  436;  Leitch  v.  People, 
183  111.  569;  Thomson  v.  People,  184 
111.  17;  Blount  V.  People,  188  111.  538; 
Fiske  V.  People,  188  111.  206;  People 
V.  Whidden,  191  III.  374;  People  v. 
Talmadge,  194  111.  67;  Walker  v.  Peo- 
ple, 202  111.  34 ;  CThew  v.  People,  202 
111.  380 ;  Johnson  v.  People,  202  111. 
306;  Bass  V.  People,  203  III.  206;  Chi- 
cago V.  Hulbert,  205  111.  346;  Perry  v. 
People,  206  111.  334. 

Indiana.  —  Pittsburgh,  etc.,  R.  Co.  p, 
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SIS.    4.  Enfondng  AneisiiLeiits — a.  In  General  —  Pnotpt. — 
See  note  7. 

316.     Kvnlolpal  Oorporation.  —  See  note  2. 

Brroneoui  AiMumrati.  —  See  note  3. 

Partlti  to  Suit.  —  See  note  4. 

AlligatloM.  —  See  notes  5,  6. 


Crown  Point,  150  Ind.  536;  Hibben  v. 
Smith,  158  Ind.  206;  Lux,  etc..  Stone 
Co.  V.  Donaldson,  (Ind.  1903)  68  N. 
E.  Rep.  1 014;  Brown  v.  Central  Ber- 
mudez  Co.,  (Ind.  1903)  69  N.  £.  Rep. 
150;  Boyce  v.  Tuhey,  (Ind.  1904)  70 
N.  £.  Rep.  531 ;  Lewis  v,  Albertson,  23 
Ind.  App.  147 ;  Willard  v.  Albertson,  23 
Ind.  Appb  164. 

Missouri,  —  Barber  Asphalt  Paving 
Co.  V.  Kicne,  99  Mo.  App.  528. 

New  York.  —  Ithaca  v,  Babcock,  72 
N.  Y.  App.  Div.  260. 

Oregon.  —  Wingate  v.  Astoria,  39 
Oregon  603. 

Washington.  —  Annie  Wright  Semi- 
nary V.  Tacoma,  23  Wash.  109. 

United  States.  —  Treat  v.  Chicago. 
125  Fed.  Rep.  644. 

815.  8.  Calif omia.  —  Moffitt  v.  Jor- 
dan, 127  Cal.  622. 

Illinois.  —  Pfeiffer  v.  People,  170  111. 
347;  Young  V.  People,  171  111.  299; 
People  V  Talmadge,  194  111.  67',  Van- 
dersyde  v.  People,  195  111.  200;  Shep- 
ard  V.  People,  200  IlL  508;  Walker  v. 
People,  202  111.  34;  Chew  v.  People, 
202  111.  380;  Bass  V.  People,  203  111. 
206;  Downey  v.  People,  205  111.  230; 
Perry  v.  People,  206  111.  334. 

Indiana.  —  Leeds  v.  Defrees,  157  Ind. 
392;  Gorman  v.  State,  157  Ind.  205; 
Gas  Light,  etc,  Co.  v.  New  Albany, 
158  Ind.  268;  Hibben  v.  Smith,  158 
Ind.  206;  Deane  v.  Indiana  Macadam, 
etc.,  Co.,  161  Ind.  371 ;  Lux,  etc.,  Stone 
Co.  V.  Donaldson,  (Ind.  1903)  68  N.  E. 
Rep.  10 14;  Brown  v.  Central  Bermudez 
Co.,  (Ind.  1903)  69  N.  E.  Rep.  150; 
Boyce  v.  Tuhey,  (Ind.  1904)  70  N.  E. 
Rep.  531. 

Massachusetts.  —  Stowell  v.  Board  of 
Public  Works,  184  Mass.  416. 

Missouri,  —  Vrana  v.  St.  Louis,  164 
Mo.  146;  Heman  v.  Schulte,  166  Ind. 
409. 

Nebraska.  —  Lasbury  v.  McCogue,  56 
Neb.  220. 

New  Jersey.  —  Hayday  v.  Ocean 
Gty,  67  N.  J.  L.  155;  Van  Wagoner  v. 
Paterson,  67  N.  J.  L.  455. 

New  York.  —  Matter  of  Mt.  Vernon, 
(Supm.  Ct.  Spec  T.)  34  Misc.  (N.  Y.) 

Supp.  PI.  &  Pr.— 3  88 


225;  Matter  of  Klock,  30  N.  Y.  App. 
Div.  24;  Ithaca  v.  Babcock,  72  N.  Y. 
App.  Div.  260. 

Oregon.  —  Wingate  v.  Astoria,  39 
Oregon  603. 

Washington.  —  Tumwater  v.  Pix,  18 
Wash.  153;  Annie  Wright  Seminary  v. 
Tacoma,  23  Wash.   109. 

Wisconsin.  —  Hennessy  v.  Douglas 
County,  99  Wis.  129. 

7.  Marshall  v.  Rainey,  78  Mo.  App. 
416. 

316.  9.  Contra,  Mecartney  v.  Peo- 
ple, 202  111.  51,  holding  that  the  stat- 
ute of  limitations  does  not  run  against 
a  municipality  acting  in  the  discharge 
of  a  public  duty. 

8.  Louisville  v.  Selvage*  106  Ky. 
730,  similar  to  and  citing  Fehler  v.  Gos- 
nell,  99  Ky.  380,  35  S.  W.  Rep.  1125, 
set  out  in  the  original  note. 

4.  Heman  v.  McNamara,  77  Mo.  App. 
I ;  Excelsior  Springs  v.  Henry,  99  Mo. 
App.  450;  Philadelphia  v.  Lukens,  22 
Pa.  Super.  Ct.  298;  Philadelphia  v. 
Kehoe,  22  Pa.  Super.  Ct.  320. 

5.  Williams  v,  Bergin,  127  Cal.  578; 
Perine  v.  Lewis,  128  Cal.  236;  Mid- 
dlesborough  Town,  etc.,  Co.  v.  Knoll, 
(Ky.  1900)  55  S.  W.  Rep.  205. 

Snffioieney  of  Petition.  —  See,  constru- 
ing the  sufficiency  of  petitions,  Home 
V.  Mehler,  (Ky.  1901)  64  S.  W.  Rep. 
918;  Gaertner  v.  Louisville  Artificial 
Stone  Co.,  70  S.  W.  Rep.  293,  24  Ky. 
L.  Rep.  940. 

Setting  Out  Specifications.  —  It  is  not 
necessary  to  set  forth  in  the  complaint 
the  specifications  attached  to  the  con- 
tract and  forming  a  part  thereof.  Cali- 
fornia Imp.  Co.  V,  Reynolds,  123  Cal. 
88 ;  Greenwood  v.  Hassett,  61  Pac.  Rep. 
173,  128  Cal.  xviii. 

6.  Lux,  etc.  Stone  Co.  v.  Donaldson, 
(Ind.  1903)  68  N.  E.  Rep.  X014. 

BeqnisitM.  —  There  must  be  aver- 
ments of  the  contract  and  of  the  notice 
of  the  inspection  of  the  work  done 
thereunder,  and  there  must  be  a  proper 
attestation  of  the  copies  of  the  contract, 
ordinance,  and  apportionment.  McAboy 
V.  Gosnell,  64  S.  W.  Rep.  961,  23  Ky. 
L.  Rep.  1 187. 
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51 7.  See  note  2. 

Jndgmoit.  —  See  notes  3,  4. 

b.  Defenses.  —  See  notes  8,  11. 

51 8.  See  note  3. 

V.  Iir JiorcTiov  —  1.  When  It  Lie*.  —  See  notes  j,  6,  7. 


3(9^*  2.  Blanchard  v,  Ladd,  135 
Cal.  214. 

8.  Illinois  Cent  R.  Co.  v.  People,  170 
111.  224;  Leeds  v.  Defrees,  157  Ind. 
392;  Barker  v.  Southern  Constr.  Co., 
(Ky.  1898)  47  S.  W.  Rep.  608;  Meyer 
V.  CoTincrton,  103  Ky.  546;  Rosetta 
Gravel,  etc.,  Co.  v.  Jollisaint,  51  La. 
Ann.  804;  Barber  Asphalt  Paving  Co. 
V.  Watti  51  La.  Ann.  1345;  Moody  v, 
Chadwick,  52  La.  Ann.  1888. 

4.  Hoover  r.  People,  171  111.  182; 
Heman  Constr.  Co.  v,  Loevy,  179  Mo. 

455- 

8.  Illinois  Cent.  R.  Co.  v.  People,  189 
111.  119;  Tonawanda  v.  Price,  171  N.  Y. 

415. 

11,  California.  —  Fay  v.  Reed,  128 
Cal.  359;  California  Imp.  Co.  v,  Moran, 
128  Cal.  373;  Schwiesau  v,  Mahon,  128 
Cal.  114;  De  Haven  v.  Berendes,  135 
Cal.  178;  Pacific  Paving  Co.  v.  Geary, 
136  Cal.  373 ;  Gray  v.  Burr,  138  Cal. 
109;  Buckman  v.   Hatch,   139   Cal.   53. 

Illinois.  —  Hull  v.  People,  1 70  111. 
246;  Kunst  V.  People,  173  III.  79; 
Givins  v.  Chicago,  188  III.  348 ;  Biggins 
V.  People,  193  111.  601;  Job  v.  People, 
193  111.  609;  People  V.  Field,  197  111. 
568;  Boals  V.  Bachmann,  201  111.  340; 
People  V  Birch,  201  111.  81 ;  Glover  v. 
People,  201  111.  545 ;  Cnicago  v.  Hul- 
bert,  205  111.  346. 

Indiana.  —  Klein  v.  Nugent  Gravel 
Co.,  (Ind.  1904)  70  N.  £.  Rep.  801. 


port,  (Supm.  Ct.  Eq.  T.)  24  Misc.  (N. 
Y.)  25. 

31§*  3.  App  V.  Stockton,  61  N.  J. 
L.  520. 

Atsaiinnent  in  Exoen  of  Benefit!.  —  By 
statute  in  Indiana,  where  suit  is  brought 
to  foreclose  the  lien  of  an  assessment, 
objection  can  be  made  that  the  assess-  * 
ment  exceeds  the  benefits,  and  the  court 
has  the  power  to  recti  ty  the  error.  In- 
dianapolis V.  Holt,  155  Ind.  222. 

6.  California.  —  Chase  v.  City  Treas- 
urer, 122  Cal.  540. 

Illinois.  —  Langlois  v.  Cameron,  201 
111.  301 ;  Boals  v.  Bachmann,  201  111. 
340. 

Indiana.  —  Studabaker  v.  Studabaker, 
152  Ind.  89. 

Iowa. — Chicago,  etc.,  R.  Co.  v,  Phil- 
lips,  III   Iowa  377. 

Nebraska.  —  Harmon  v.  Omaha,  53 
Neb.  164. 

New  York.  —  Keller  v.  Mt  Vernon, 
23  N.  Y.  App.  Div.  46 ;  Providence  Re- 
treat V.  Buffalo,  29  N.Y.App.  Div.  160. 

North  Dakota.  —  Pickton  v.  Fargo, 
10  N.  Dak.  469. 

Ohio.  —  Joyce  v.  Barron,  67  Ohio  St 
264. 

United  States.  —  Fay  v.  Springfield, 
94  Fed.  Rep.  409;  Lyon  v.  Tonawanda, 
98  Fed.  Rep.  361 ;  Bidwell  v.  Huif,  103 
Fed.  Rep.  362 ;  Zehnder  v.  Barber  As- 
phalt Paving  Co.,  106  Fed.  Rep.  103. 

But  Where  the  Matter  Alleged  Would 


Nebraska.  —  Hutchinson    v.    Omaha,     Conititnte  a  Legal  Befense  an  injunction 


52  N«b.  345 ;  Merrill  v.  Shields,  57  Neb. 
78. 

New  Jersey.  —  App  v.  Stockton,  61 
N.  J.  L.  520. 

New  York.  —  Donovan  v.  Oswego,  90 
N.  Y.  App.  Div.  397. 

That  a  Different  ImproTement  firom 
that  Bpeelfied  In  the  Ordinanoe  has  been 
made,  as  opposed  to  a  defective  com- 
pliance with  such  ordinance,  is  a  valid 
defense  on  a  collateral  attack.  Gage  v. 
People,  193  111.  316;  Petter  v.  Allen, 
(Ky.  1899)  54  S.  W.  Rep.  174. 


will  not  be  granted.  Hazelgreen  v.  Mc- 
Nabb,  64  S.  W.  Rep.  431,  23  Ky.  L. 
Rep.  811.  See  also  to  the  same  effect, 
Byrne  v.  Drain,  127  Cal.  663;  Dumars 
V.  Denver,  16  Colo.  App.  375 ;  Shulz 
V.  Albany,  42  N.  Y.  App.  Div.  437,  in 
which  last  case  it  was  held  that  public 
work  will  not  be  arrested  by  the  inter- 
ference of  a  court  of  equity,  there  being 
ample  remedy  at  law. 

6.  Jones  v.  South  Omaha,  (Neb.  1902) 
94  N.  W.  Rep.  957;  Orr  v.  Omaha, 
(Neb.  1902)  90  N.  W.  Rep.  301 ;  South 


Fraud  on  the  Part  of  the  Kembers  of  Omaha  v.  Tighe,  (Neb.  1903)  93  N.  W. 

the  City  Couiudl  in  ordering  an  assess-  Rep.  946 ;  Morse  v.  Omaha,  (Neb.  1903) 

ment  is,  it  would  seem,  sufficient  ground  93  N.  W.  Rep.  734 ;  Harmon  v.  Omaha, 

for  a  suit  in  equity  seeking  to  annul  53  Neb.  164;  Ogden  City  v.  Armstrong, 

tuch  assessment.      Mansfield  v.  Lock-  168  U.  S.  224. 
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819. 

8!M>. 

391. 
399. 
393. 
394. 
39e. 
399. 
note  5- 
330. 


See  notes  2,  3. 

2.  When  It  Does  Hot  Lie.  —  See  note  7. 

See  note  i. 

8.  Bin  —  See  notes  3,  5. 

VI  Apfbal  —  1.  In  OeneraL  —  See  note  i. 

To  Wliat  Court.  —  See  note  i. 

Ai  BxelniiTO  Eomody.  —  See  note  I. 

2.  By  Whom.  —  See  note  i . 

Joint  or  Sovoral  Appealo.  —  See  note  7. 

6.  iMues  Involved—^.  In  General— Pleadings.- 
b.  Trl\l  de  Novo.  —  See  note  2. 


See 


318.  t.  Joyce  v,  Barron,  67  Ohio 
St.  264 ;  Columbia  Bank  v,  Portland,  41 
Oregon  i. 

319.  2.  Adams  v.  Shelbyville,  154 
Ind.  467;  Jones  v.  Holzapfel,  11  Okla. 

405. 

8.  Church  v.  People,  174  I^.  366; 
Wells  V.  People,  201  111.  435 ;  French  v. 
Barber  Asphalt  Paving  Co.,  181  U.  S. 
324;    Wight  V.    Davidson,    181    U.    S. 

371- 

BoneAtt.  —  Where  the  assessment  pro- 
poses to  tax  the  total  cost  equally  to 

each  front  foot,  irrespective  of  the  ques- 
tion of  benefits,  further  proceedings  may 

be  enjoined.    McKee  v.  Pendleton,  154 

Ind.  652. 
Failure  of  Any  Benefit  is  sufficient 

ground   for  an  injunction.     Atlanta  v. 

Hanlein,  loi  Ga.  697. 
7.  Callister  ».  Kochersperger,  168  111. 

334;    Craft  V,  Kochersperger,   173   111. 

617;  Greensburg  v.  Zoller,  28  Ind.  App. 

126;  McKee  v.  Pendleton,  (Ind.  1904) 

69  N.  E.  Rep.  997;  Pittsburgh,  etc.,  R. 

Co.    V,    Crown    Point,    150    Ind.    536; 

Studabaker  v.  Studabaker,  152  Ind.  89; 

Covington  v,  Nadaud,  (Ky.  1898)  45  S. 

W.  Rep.  498;  Vrana  v.  St.  Louis,  164 

Mo.    146;    Portsmouth    Sav.    Bank    v. 

Omaha,  (Neb.  1903)  93  N.  W.  Rep.  a  judgment  confirming  an  assessment  ex- 
pressly excepted  a  leasehold  interest  in 
certain  property,  including  the  improve- 
ments, from  liability  as  to  the  assess- 
ment, it  was  held  that  the  lessee  had 
no  appealable  interest  although  his  lease 
required  him  to  pay  all  duties,  taxes, 
and  assessments.  Weise  v.  (Chicago, 
200  111.  339. 

336.    7.   Matter  of  New  York,   77 
N.  Y.  App.  Div.  136. 

339.    5.   Weldon  v.  West  Hoboken, 
(N.  J.  1899)  43  Atl.  Rep.  535. 

330.     2.   Matter  of  Klock,  30  N.  Y. 
App.  Div.  24. 


ant  thereto.  Smith  v.  Kochersperger, 
173  111.  201 ;  Heinroth  v.  Kochersperger, 
173  111.  205. 

5.  Hewes  v.  Glos,  170  111.  436. 

331.  1.  Bickerdike  v.  Chicago,  185 
111.  280;  Mead  v.  Chicago,  186  111.  54; 
Graham  v.  Chicago,  187  111.  411 ;  Deane 
V.  Indiana  Macadam,  etc.,  Co.,  161  Ind. 
371 ;  Kadderly  v.  Portland,  (Oregon 
1903)  74  Pac.  Rep.  710;  Diamond  St., 
196  Pa.  St.  254. 

339.  1.  Feiiiuiylvaaia. — See  Diamond 
St.,  196  Pa.  St.  254,  reviewing  the  de- 
cision to  the  effect  that  no  appeal  lies 
from  the  judgment  of  the  Court  of 
Common  Pleas,  as  the  statute  "  gave  no 
further  remedy  to  the  discontented  prop- 
erty owner." 

333.  1.  Peck  v.  Bridgeport,  75 
Conn.  417;  Pfeiffer  v.  People,  170  111. 
347 ;  Minneapolis,  etc.,  R.  Co.  v.  Lind- 
quist,  119  Iowa  144;  Stowell  v.  Board 
of  Public  Works,  184  Mass.  416;  Bar- 
ber Asphalt  Paving  Co.  v.  Kiene,  99 
Mo.  App.  528 ;  Lincoln  St.  R.  Co.  v. 
Lincoln,  61  Neb.  109;  Ithaca  v.  Bab- 
cock,  72  N.  Y.  App.  Div.  260.  See  also 
Mansfield  v.  Lockport,  (Supm.  Ct.  Eq. 
T.)  24  Misc.  (N.  Y.)  25. 

334.  1.  Leasehold  Interest.  — Where 


231 ;  Wingate  v.  Astoria,  39  Oregon 
603;  Loughry  v.  Pittsburgh,  29  Pittsb. 
Leg.  J.  N.  S.  (Pa.)  426;  Riddle  v. 
Charlestown,  43  W.  Va.  796. 

Laek  of  Completion  is  no  ground  to 
restrain  the  collection  of  the  assessment. 
The  proper  remedy  is  mandamus  to 
compel  performance.  Lawrence  v.  Peo- 
ple, 188  111.  407. 

330.  1.  (Traft  v.  Kochersperger,  173 
III  617. 

S.  The  City  It  a  Keeelsary  Party  to  the 
injunction  proceeding,  and  the  only 
party  beneficially  interested  as  defend- 
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331.    c.  Issues  of  Lower  Tribunal.  —  See  note  i. 

e.  Discretion  — (i)  When  Controlled. --- S^^  nott  i. 
333*    (2)   When  Not  Controlled.  — See  note  i. 

9.  Judgment.  —  See  note  6. 


831.  1.  Hadley  v.  Dague,  130 
Cal.  207;  Ottumwa  Brick,  etc.,  Co.  v. 
Ainley,  109  Iowa  386;  Auditor  Gen.  v. 
Chase,  (Mich.  1903)  94  N.  W.  Rep.  178, 
10  Detroit  Leg.  N.  34;  Cook  v.  Port- 
land, 35  Oregon  383 ;  In  re  Beechwood 
Ave.,  194  Pa.  St.  86;  Young  t'.  Tacoma, 
31  Wash.  163. 

8.  Chicago  v.  Brown,  205  111.  568; 
Mason  v.  Des  Moines,  108  Iowa  658; 
De  Las  Casas,  Petitioner,  z8o  Mass. 
471 ;  Kersten  v.  Milwaukee,  106  Wis. 
200. 


339.  1.  Toplift  V.  Chicago,  196  111. 
215;  Wells  V,  Chicago,  202  111.  448; 
Sears  v.  Street  Com'rs,  180  Mass.  274; 
State  V,  District  Ct.,  80  Minn.  293 ; 
Heman  v,  Schulte,  166  Mo.  409;  Oak- 
ley V.  Atlantic  City,  63  N.  J.  L.  127; 
Van  Wagoner  v.  Paterson,  6j  N.  J.  L. 
455 ;  Dean  v.  Paterson,  68  N.  J.  L.  664 ; 
Matter  of  New  York,  85  N.  Y.  App. 
Div.  347;  McCune  v.  McKeesport,  30 
Pittsb.  Leg.  J.  N.  S.   (Pa.)    145. 

6.   Thompson  v.  Chicago,  197  111.  599. 
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S34,    L  Civil  Actioks  —  1.  Actions  to  Enforce  liens  —  a.  In 
General.  —  See  note  2. 

b.  Time  of  Commencing  Suit.  —  See  note  4. 
S30.    c.   Manner   of    Enforcing  —  (i)  Foreclosure  —  (d) 

neoTM.  —  See  note  i. 

^2)  Attachment  —  (b)  Who  Hay  Kaintoiii.  —  See  note  4. 
3S8«     (1)  Affidftyit  —  aa.  Necessity  Of.  —  See  note  4. 
340.     (j)  Writ  —  aa.  Allegations.  —  See  note  J. 
341  •     bb.  Service.  —  See  notes  2,  5. 

343.    See  note  i. 

344«     (1)  Dedaration  or  Complaint  —  bb.  Amendment.  —  See   note  4. 


334.  2,  Reynolds  v,  Marquette  Cir- 
cuit Judge,  125  Mich.  445,  also  sup- 
porting the  preceding  text. 

4.  De  Morris  v.  Wilbur  Lumber  Co., 

98  Wis.  4^5' 

330.  1.  Allowanoa  of  Costs  and  At- 
torney's Foes*  —  In  an  action  to  fore- 
close a  laborer's  lien  on  logs,  an  allow- 
ance by  the  court  of  costs  of  suit  and 
attorney's  fees  to  the  plaintiff  is  erro- 
neous, if  there  is  no  finding  of  de- 
mand for  payment  of  claims  prior  to 
suit,  or  of  reasonable  ground  on  the 
plaintifTs  part  for  believing  that  the 
defendanto  would  attempt  to  defraud 
him  or  prevent  the  collection  of  his 
claims.  Fraser  v,  Rutherford,  26 
Wash.  658. 

4.  Contraotor.  —  Stat.  Minn.  (1894), 
I  2451  et  seq.,  amended  by  Laws  1897, 
c.  347,  gives  a  lien  to  a  contractor  or 
subcontractor  for  labor  or  services  per- 
formed in  hauling,  cutting,  or  bank- 
ing logs.  Carver  v.  Bagley,  79  Minn. 
X14. 

AMignos.  —  One  who  merely  pays 
lienable  claims  on  logs  by  paying  orders 
drawn  on  him  therefor  does  not  hold 
by  assignment,  and  is  not  entitled  to  a 
lien  under  Stat.  Wis.  (1898),  8  3333- 
Dirimple  v.  Dells  Lumber  Co.,  xox  Wis. 
509. 

339.  4.  Bales  v.  Francis,  115  Mich. 
636. 

340.  7.  Beoeription  of  Logs.  —  In  an 
action  to  foreclose  a  lien  under  the 
Minnesota  statute,  it  is  not  necessary 


that  the  writ  of  attachment  issued 
therein  should  contain  a  description  of 
the  logs  to  be  attached.  Carver  v. 
Bagley,  79  Minn.  1x4.  And  see  to  the 
same  effect  Carver  v.  Crookston  Lumber 
Co.,  84  Minn.  79. 

341,  2.  Reynolds  v.  Marquette 
Circuit  Judge,  125  Mich.  445. 

6.  Waiver  of  Senrioo.  —  Where  the 
owner  of  logs  attached  in  proceedings 
under  the  log-lien  law  appears  before 
the  justice  on  an  adjourned  day,  pleads 
the  general  issue,  and  goes  to  trial  on 
the  merits,  he  waives  the  right  to  object 
that  service  was  not  made  upon  him 
until  the  return  day  of  the  writ. 
Fisher  v.  Hardwood  Mfg.  Co.,  120 
Mich.  490. 

The  Giving  of  the  Statutory  Bond 
for  the  release  of  property  attached  in 
log-lien  proceedings  is  not  a  waiver  of 
defects  in  the  service  of  the  writ,  as  the 
bond  merely  stands  in  the  place  of  the 
property.  Reynolds  v.  Marquette  Cir- 
cuit Judge,  125  Mich.  445. 

343*  1.  Reynolds  v,  Marquette  Gr- 
cuit  Judge,  125  Mich.  445. 

344*  4.  Maris  v,  Oevenger,  29 
Wash.  395,  holding  that  the  complaint 
and  the  notice  of  lien  made  a  part 
thereof  may  be  amended  upon  the  trial 
of  the  action  so  as  to  show  that  the 
claim  of  the  lien  was  for  logs  cut  within 
eight  months  prior  to  filing  the  lien, 
instead  of  within  nine  months  prior 
thereto  as  the  original  complaint  and 
claim  had  erroneously  alleged. 
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34tl.     (n)  Judgment  —  bb.  Essentials  of.  —  See  note  6. 

346.  2.  Action  by  lien  Claimant  for  Damages  to  Logs  —  a.  Gen- 
erally. —  See  note  2. 

8.  Conversion  —  <i.  By  and  Against  Whom   Main- 
tainable. —  See  note  5. 

347.  5.  Actions  for  Preventing  Passage  of  Logs  —  a.  Com- 
plaint. —  See  note  6. 

6.  Actions  to  Keoover  Toll  on  Logs.  —  See  note  8. 


345.    6.  Amoirnt  of  Judgment.  —  It 

is  error  for  the  trial  court  to  include 
in  the  order  for  judgment  an  item  of  in- 
debtedness not  mentioned  in  the  lien 
statement.  The  lien  claimant  is  en- 
titled to  a  foreclosure  of  his  lien  only 
to  the  extent  of  the  indebtedness  speci- 
fied in  the  lien  statement.  Carver  v. 
Bagley,  79  Minn.  114. 

340.  2.  Action  for  Damagee. — 
Where,  pending  an  action  to  foreclose 
a  log  lien,  the  logs  were  wrongfully 
taken  from  the  sheriff,  who  had  seized 
and  held  them  under  the  writ  of  at- 
tachment issued  in  the  action,  it  was 
held  that  although  the  log-lien  claim- 
ant was  not  entitled  to  the  possession  of 
the  logs,  he  might  maintain  against  the 


person  who  took  them  and  sawed  them 
up  an  action  for  damages  for  depriving 
him  of  his  statutory  lien.  Breault  v. 
Merril,  etc.,  Lumber  Co.,  72  Minn.  143. 

5.  Carver  v,  Crookston  Lumber  Co., 
84  Minn.  79.  See  also  Snyder  v.  East 
Bay  Lumber  Co.,  (Mich.  1903)  97  N. 
W.   Rep.  49. 

347.  e.  In  an  action  under  Comp. 
Laws  Mich.  (1897),  9  5075,  to  recover 
the  cost  of  driving  the  logs  of  another, 
constituting  an  obstruction  to  the 
stream,  the  defendant  may  show  under 
the  general  issue  that  there  was  a  con- 
tract between  the  parties  that  each 
should  drive  the  other's  logs.  Bellows 
V,  Crane  Lumber  Co.,  126  Mich.  476. 

8.  O'Brien  v.  Glasow,  tz  Minn.  135. 
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351.    H  Be-szegittiok  ahb  Bestobatiov  op  Lost  Isbtbv- 

XEVT  —  1.  Jurisdiction  in  Equity.  —  See  note  i. 

353.     2.  Jnrisdiotion  at  Law.  —  See  note  2. 

9S9.  m.  Becoysby  on  Lost  Ihstbuiixkts  —  1.  Jurisdiction 
at  Law  and  in  Equity— tf.  Jurisdiction  in  Equity.  —  See 
note  2. 

Profert.  —  See  note  4. 

357,     Indemnity.  —  See  note  i. 

359.  If.  Jurisdiction  at  Law  —  Exoepticms. —  See  note  5. 

360.  See  note  i. 

361.  SUtiitory  Jnriidiotion.  —  See  note  4. 

803.    2.  Parties  — ^z.  Plaintiff.  —  See  note  i. 
365.    3.  Petition    or    Complaint  —  6.  What    Averments 
Necessary  —  Allegation  of  lom.  —  See  note  5. 


351,  1.  Paschal  v.  Hutchinson,  119 
Ga.  243  Iciting  13  Encyc.  op  Pl.  and 
pR.  351];  Niles  V.  Graham,  181  Mass. 
41 ;  Moore  v.  Dumam,  63  N.  J.  £q.  96 
(obiter,  the  court  saying  that  "  the  in- 


4.  Moore  v.  Dumam,  63  N.  J.  Eq.  96 
(obiter). 

35 7,  1.  Moore  v.  Dumam,  63  N. 
J.  Eq.  96  (obiter), 

359.    5.  EzaoUon    of    Indemnitj  at 


ability  of  a  court  of  law  to  compel  the    Law.  —  In   Denver  First  Nat.  Bank  v. 


re-execution  of  the  instrument  is  ap- 
parent ")  ;  Boyes  v.  Ramsden,  34  Ore- 
gon 253. 

Lett  Hnniment  of  Title.  —  For  a  state- 
ment of  the  Virginia  statutory  provi- 
sions in  regard  to  the  procedure  on  a 
bill  to  establish  a  lost  muniment  of 
title,  such  as  publication  of  notice  to 
persons  interested,  survey,  notice  to  in- 
dividual defendants,  final  order,  etc.,  see 
Barley  v.  Byrd,  95  Va.  316. 

353.  2.  In  Georgia  the  Superior 
Court  has  jurisdiction  on  petition  to 
establish  lost  and  destroyed  papers, 
Paschal  v.  Turner,  116  Ga.  736,  which 
was  an  application  to  establish  a  copy 
of  a  schedule  and  plat  of  a  homestead. 

356.  2.  Equitable  Title.  —  In  New 
Jersey  it  has  been  held,  in  a  suit  to 
collect  a  lost  check,  drawn  to  the  de- 
fendant's order  and  transferred  by  him 
without  indorsement,  that  the  fact  that 
only  an  enuitable  title  passed  to  the 
transferee  furnished  an  additional  rea- 
son for  retaining  juri«fliction  in  equity. 
Moore  v.  Durnam,  63  N.  J.  Eq.  96. 


Wilder,  (C.  C.  A.)  104  Fed.  Rep.  187, 
it  was  said :  "  Conceding  ♦  ♦  ♦ 
that  the  practice  of  requiring  indemnity 
in  suits  upon  lost  negotiable  instru- 
ments originated  with  courts  of  chan- 
cery, *  *  ♦  no  substantial  reason 
can  be  assigned  at  present  why  a  court 
of  law  should  not  adopt  the  practice 
and  exact  indemnity  under  the  same  cir- 
cumstances where  a  court  of  equity 
would  exact  it." 

SeO.  1.  Baker  v.  Weaver,  i  Ohio 
Cir.  Dec.  222, 

361*  4.  Wellman  v.  Jones,  124  Ala. 
580. 

363.  1.  Dupignac  v.  Quick,  (Supm. 
Ct.  App.  T.)  27  Misc.  (N.  Y.)  506. 

The  Legal  or  Beneflolal  Owners  of  a 
lost  or  stolen  county  bond  may  main- 
tain an  action  thereon  under  the  Ala- 
bama statute.  Mobile  County  v.  Sands, 
127  Ala.  493. 

3M.  6.  Fleet  v.  Hertz,  98  111.  App. 
564;  Dupignac  v.  Quick,  (N.  Y.  City 
Ct.  Gen.  T.)  26  Misc.  (N.  Y.)  872; 
Houy  V.  Gamel,  26  Tex.  Civ.  App.  123. 
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366. 

Tt&diradL- 

367. 


See  note  3. 

c.  Tendering    Indemnity  —  indMuiity  VMd  Vot  b« 

-  See  note  6. 

CMven  at  Trial.  —  See  note  7. 

See  note  i. 

Judgment  Xay  Be  Hade  Condltioiial.  —  See  note  2. 

[Waiver  of  Indemnity.  —  See  note  4a.] 


366.  8.  Storey  v,  Kerr,  (Neb.  1902) 
89  N.  W.  Rep.  601,  citing  13  Encyc. 
OF  Pl.  and  Pr.  366. 

BnreH  through  which  the  destructioa 
of  notes  was  procured  must  be  specially 
pleaded.  Sturman  v.  Sturman,  118  Iowa 
620.    See  generally  Duress. 

6.  Convenion  of  Stock.  —  In  an  action 
against  a  corporation  for  conversion  of 
certain  shares  of  its  stock  belonging  to 
the  plaintiff,  the  certificates  of  which 
the  plaintiff  has  lost,  it  is  not  necessary 
that  indemnity  be  tendered  in  the  com- 
plaint. B.  L.  Blair  Co.  v.  Rose,  26  Ind. 
App.  487. 

Where  the  Anewer  Denies  the  Plaintin^i 
Bight  to  a  Beisinanoe  of  a  lost  stock 
certificate  it  is  immaterial,  under  the 
North  Carolina  statute,  that  no  tender 
of  bond  was  made  before  bringing  the 
action.  Hendon  v.  North  Carolina  R. 
Co.,  127  N.  Car.  no. 

Offer  Aooompanying  Sammons.  —  In 
Beaver  Valley  Lodge  r.  Beaver  Falls 
First  Nat.  Bank,  7  Pa.  Super.  Ct.  552,  it 
was  held  that  where  the  instrument  has 
been  lost  before  suit  brought,  the  offer 
to  indemnify  should  accompany  the  sum- 
mons; and  where  this  is  not  done,  the 
decision  of  the  trial  court  to  exact  in- 
demnity before  entering  judgment  will 
not  be  disturbed. 

7.  Dupignac  v.  Quick,  (N.  Y.  City 
Ct.  Gen.  T.)  26  Misc.  (N.  Y.)  872. 
affirmed  (Supm.  Ct.  App.  T.)  27  Misc. 
(N.  Y.)  500 ;  Trunk  v,  Grier,  (Supm.  Ct. 
Tr.  T.)  66  N.  Y.  Supp.  382. 

Tender  at  Trial — New  York  Statute. 
—  See  Rolston  r.  Central  Park,  etc.,  R. 
Co.,  (Supm.  Ct.  App.  T.)  21  Misc.  (N. 
Y.)  439,  wherein  it  seems  to  have  been 
regarded  as  proper  practice,  though  the 
question  did  not  directly  arise,  to  aver 
in  the  complaint  readiness  to  indemnify, 
and  to  tender  indemnity  on  the  trial. 

Missouri  Statute.  —  See  Warder,  etc., 
Co.  V.  Libby,  104  Mo.  App.  140,  follow- 
ing Eans  V.  National  Exch.  Bank,  79 
Mo.  182,  stated  in  the  original  note, 
and  holding  further  that  where  the  bond 


was  filed  prior  to  the  trial,  and  its  ap- 
proval was  shown  by  the  clerk's  minute 
book,  such  entry  would  be  presumed  to 
have  been  made  by  the  direction  of  the 
court. 

Under  the  California  Statute  it  was 
held  that  "  except  as  to  the  question  of 
costs  it  does  not  concern  the  defendant 
whether  the  bond  be  furnished  at  the 
trial  or  before  suit  commenced.  In  the 
latter  case  he  would  have  an  oppor- 
tunity to  discharge  the  debt  and  save  all 
costs;  in  the  former  he  would  have  an 
opportunity  to  avoid  future  costs  by 
tendering  payment  and  would  be  en- 
titled to  costs  accrued  up  to  that  time. 
•  ♦  ♦  The  filing  of  the  bond  at  the 
time  the  complaint  is  filed  and  averment 
of  the  fact  in  the  complaint  ♦  ♦  ♦ 
should  be  regarded  as  a  tender  of  in- 
demnity at  that  time,  and  if  the  de- 
fendant then  offers  to  pay  or  let  judg- 
ment be  taken  against  him  he  should  be 
relieved  from  all  costs  then  accrued. 
But  if  he  persists  in  making  a  defense 
to  the  action  he  should  be  held  for  costs 
thereafter  accruing."  Farmers*  Exch. 
Bank  v.  Altura  Gold  Mill,  etc,  Co., 
1 20  Cal    26 1 

367.  1.  First  Nat.  Bank  v.  Wilder, 
104  Fed.  Rep.  187,  43  C.  C.  A.  461,  in 
which  case  a  judgment  rendered  with- 
out indemnity  was  annulled  with  a 
direction  for  the  entry  of  judgment  on 
the  subsequent  execution  of  a  bond; 
but  it  was  held  that  in  its  discretion 
the  appellate  court  might  have  allowed 
the  judgment  to  stand  and  directed  that 
execution  be  withheld  until  security 
should  be  furnished  by  the  plaintiff. 

2.  Matthews  v.  Matthews,  97  Me.  40 ; 
Beaver  Valley  Lodge  v.  Beaver  Falls 
First  Nat.  Bank,  7  Pa.  Super  Ct.  552. 

4a.  Where  the  defendant  failed  to 
appear  and  ask  indemnity  it  waa  held 
that  the  rendition  of  judgment  with- 
out requiring  a  bond  did  not  consti- 
tute reversible  error,  Murray  v.  Dallas 
Homestead,  etc.,  Assoc,  (Tex.  Civ.  App. 
1898)  48  S.  W.  Rep.  604. 
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S68.    d.  Verification  and  Affidavit  of  Loss  —  iflUaTit 

vi  iMt  —  Ffopi'toty  and  HMauity  ot  —  See  note  I. 

370.     7orm   and   Oonteati   of  Affldayit  —  Vo   Fartieolar   Form.  —  See 
note  2. 
S71«    5.  Demnrrer  —  Soffloionej  of  Deelanitlon.  —  See  note  I2. 
S73.    7.  Amendment  of  PleadingB  —  BiU.  —  See  note  2. 

8.  Varianee  —  What  Comtitutei,  and  BiEMt  Of.  —  See  note  4. 
17.  BE8TOBATIOV  OF  Judicial  Recobds  —  1. '  Juriadiotion 
to  Beetore  —  a.  Inherent  Jurisdiction  —  By  common  Law.  —  See 
note  6. 

575.  d.  What  Particular  Court  Has  Jurisdiction  — 

Oovrt  HaTing  Control  oror  Booord.  —  See  note  3. 

576.  [So  restoration  of  a  motion  lost  after  filing  has  been 

ordered,  ^••J 

377.  2.  What  Keoords — b.  Pleadings  —  FiaintUPi  Fioadingt .  — 
See  note  i. 

380.  4.  Hotiee  of  Application  —  To  whom  Votioo  eivon.  —  See 
note  3. 


36§.    1.  AfidaTit  Vot  VooMiary.  — 

Tapscott  V.  Gibson,  129  Ala.  503,  foU 
Ufwing  Glassell  v.  Mason,  32  Ala.  719, 
stated  in  the  original  note,  and  holding 
further  that  defects  in  the  affidavit  form 
no  ground  of  objection  to  the  com- 
plaint; Mobile  County  v.  Sands,  127 
Ala.  493,  following  the  same  case  and 
holding  that  by  express  provision  of  the 
statute  the  burden  is  shifted  back  on 
the  plaintiff  when  the  defendant,  by 
verified  plea,  denies  the  execution  of 
the  instrument. 

370.  S.  In  KiMonrl  a  petition,  veri- 
fied by  the  affidavit  of  the  plaintiff*8 
counsel,  comprising  among  other  ap- 
propriate allegations  a  statement  of  the 
loss  or  destruction  of  the  notes  involved, 
the  substance  of  which  was  set  forth, 
accompanied  by  copies  of  the  notes 
authenticated  by  an  officer  of  the  plain- 
tiff corporation,  was  held  to  comply 
fully  with  the  terms  of  the  statute. 
Warder,  etc,  Co.  v.  Libby,  104  Mo. 
App.  140.  See  also  Jordan  v..  Vaughn, 
T04  Mo.  App.  1x0  (motion  for  judgment 
01.  lost  cost  bond). 

371.  18.  Dofeeti  in  the  Afldavit  of 
Low  have  been  held  not  to  render  the 
complaint  demurrable.  Tapscott  v, 
Gibson,  129  Ala.  503. 

379.  S.  Timo  of  Amending. — 'An 
amendment  filed  without  leave  of  court 
or  notice  to  the  defendant,  after  the 
conclusion  of  the  taking  of  testimony, 
setting  up  a  cause  of  action  on  other 
instruments   than    those   originally    de- 


clared on,  is  filed  too  late  to  be  con- 
sidered by  the  court.  Sturman  v,  Stur- 
man,  ii8  Iowa  620. 

4.  Immaterial  Yarianoe. —  Proof  that 
a  lost  instrument  was  executed  three 
days  after  the  date  alleged  is  an  im- 
material variance,  since  it  is  not  of 
such  character  as  to  surprise  the  ad- 
verse party.  Alexander  v.  Wakefield, 
(Tex.  Civ.  App.  1902)  69  S.  W.  Rep.  77. 

e.  Warder,  etc.,  Co.  v.  Libby,  104  Mo. 
App.  140. 

Jnrisdiotion  Independent  of  Legiflation. 
—  Roberson  v.  State,  (Fla.  1903)  34  So. 
Rep.  294,  following  Keen  v.  Jordan,  13 
Fla.  335,  quoted  in  the  original  note. 

37ft.  8.  See  Paschal  v.  Turner,  116 
Ga.  736. 

376.  IO0.  McClellan  v.  Tootle,  3 
Indian  Ter.  325,  holding  that  where  a 
motion  to  dismiss  was  lost  after  filing, 
it  might  be  substituted  by  leave  of  court 
and  marked  filed  as  of  the  original  date 
of  filing. 

377.  1,  Pape  v,  Ferguson,  28  Ind. 
App.  298,  holding  that  a  substituted 
complaint  filed  by  leave  of  court  is  pre- 
sumed to  be  an  exact  reproduction  of 
the  original  and  takes  its  place  as  of 
the  date  of  the  original  filing. 

380.  8.  Papers  in  Criminal  Oaie. — 
Under  the  Florida  statute  notice  of  a 
motion  to  supply  a  lost  indictment  in  a 
criminal  case  may  be  served  either  on 
the  defendant  personally  or  on  his  at- 
torney of  record.  Roberson  v.  State, 
(Fla.  1903)  34  So.  Rep.  294. 
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381.    5.  Application  fiir  Sertoration  —  ByPMitiMi  or  Motion. — 
See  note  6. 
383.    9.  Order  of  Court  —  VoooMity  for  Ohtor.  —  See  note  7. 


381«  8.  Strohmeyer  v.  Wing,  (Tex. 
Civ.  App.  1903)  77  S.  W.  Rep.  977, 
holding  that  the  statutory  method  by 
motion  is  not  exclusive.  See  also  Pas- 
chal V,  Turner,  ii6  Ga.  736. 

383.    7.   Mayo  t^.   Emery,   103   Ky. 


637,  holding  that  the  evidence  taken  by 
a  commissioner  cannot  be  used  in  place 
of  the  lost  record  without  an  order  of 
the  court  to  that  effect.  See  also  Davis 
V.  Talbot,  149  Ind.  80. 


LOTTERIES. 

388.    I.  Cbikikal  PBOCDBGTJTioirs  —  2.  Indictment  and  Informa- 
tion—  b.  Allegations  Generally  —  Coruinty.  —  See  note  3. 

389.     Alleging  Oifenso  in  BUtutory  Wordf.  —  See  note  2. 

390.    c.  Allegations  in  Particular  Offenses  —  (i)  Sale 

of  Lottery  Tickets —  In  General.  —  See  note  I. 

393.    (3)  Establishing,  Promoting,  etc.y  Lotteries.  —  See  note  7. 
396.    d.  Duplicity.  —  See  note  4. 
398,    3.  Instructions.  —  See  note  i. 


38S,  8.  State  v.  Walls,  (Del.  1903) 
56  Atl.  Rep.  III. 

For  a  Saffloient  Information  for  acting 
as  agent  for  a  lottery  scheme  or  gift 
enterprise  under  Bums's  Rev.  Stat.  Ind. 
1 90 1,  §  21 71,  see  Nichols  v.  State,  28 
Ind.  App.  674. 

Defeote  Cured  by  Verdiot.  —Under  Pub. 
Stat.  Mass.,  c.  209,  S  i  (Rev.  Laws 
Mass.,  c.  214,  §  7),  forbidding  the  set- 
ting up  of  a  lottery  for  money  or  other 
thing  of  value,  an  objection  that  the 
indictment  fails  to  aver  that  the  lottery 
was  for  money  or  other  thing  of  value 
cannot  be  taken  after  a  trial  and  con- 
viction.    Com.    V.    Mackay,    177    Mass. 

345- 

3§9.  2.  State  v,  Wilkerson,  170 
Mo.  184;  State  v.  Martin,  68  N.  H.  463. 

390.  1.  Vamee  of  Parehaien.  —  See 
Prendergast  v.  State,  41  Tex.  Crim. 
358. 

3M.    7.    State  v.  Martin,  68  N.  H. 

463. 

The  Capacity  in  Which  the  Defendant 
Aeted  must  be  alleged  under  Crim.  Code 


Neb.,  9  225,  which  makes  it  an  offense 
to  open  or  establish  a  lottery  "  as  owner 
or  otherwise."  State  v.  Dennison,  60 
Neb.  157. 

369.  4.  Smith  v.  Stote,  40  Fla. 
203. 

Eetabliihing  —  Difpoiing  of  Property. 
—  An  indictment  is  not  objectionable 
on  the  ground  of  duplicity  for  alleging 
the  establishment  of  a  lottery  and  the 
disposal  of  certain  property  by  lottery, 
although  it  charges  two  distinct  offenses. 
Prendergast  v.  State,  41  Tex.  Crim. 
358. 

Joinder  Allowed  by  Statnte  —  Bnrplna- 
age. — Where  it  is  provided  by  statute 
that  any  number  of  the  acts  denounced 
may  be  joined  in  one  count,  the  sus- 
taining of  a  demurrer  to  an  additional 
count  setting  up  an  offense  that  could 
be  proved  under  the  first  count  is  not 
prejudicial  error,  since  such  additional 
count  might  have  been  stricken  out  as 
surplusage.    Com,  v.  Rose,  107  Ky.  567. 

39S.  1.  See  Prendergast  v.  State, 
41  Tex.  Crim.  358. 
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499«    L  IlTTBOBVOTOBT.  —  See  note  4. 

403.      U  IVDIOTMEKT  AVD  IVFOBMATIOH  —  1.   At  CommOB  LaW. 

—  See  note  i. 

2.  Under   Statutes  —  a.  Of   Allegations  —  (i)  Gen- 
erally, —  See  note  3. 
408«    (3)  Alleging  Act  as  Done  Maliciously^  Wilfully,  etc. 

—  See  note  i. 

Words  Omitted  from  Statnto.  —  See  note  2. 

409.  Bnffldeney  of  Word  "  MaUeioiuly."  —  See  note  I. 

411.  (5)  Description  of  Property  and  Injury,  —  See 
note  4. 

413«  Ooieribing  Property  in  Ooneral  Temit.  —  See  note  I. 

41 8.  See  note  i. 

41S.  (8)  Value  or  Damage  —  Where  Penalty  Ii  AfDMted  By.  —  See 
note  I. 

4M.    4.  Porter  v.   State,   83    Miss,  the   statute   makes   the   act   of   pulling 

22^,    Compare  People  v.  Knatt,  156  N.  down  or  breaking  the  inclosure  of  an- 

Y.  302.  other  a  crime  pet  se,  no  allegation  of 

403.     1.    See    State   v,   McLain,   92  injury  or  damage  is  necessary.     It  is 

Mo.  App.  456;  and  that  an  indictment  sufficient  to   charge   that   the   act   was 

for  malicious  mischief  may  be  sustaina-  committed     unlawfully     and     wilfully, 

ble  at  common  law  in  South  Carolina,  State  v.  Culbreath,  71  Ark.  80. 

though  defective  under  the  statute,  see  4<MI«      1.    Equivalent      Worde.  —  In 

State  V.  Switzer,  59  S.  Car.  225.  Iowa   an   indictment   using   the   words 

8.   State  V.  Culbreath,  71   Ark.  80.  "wilfully  and  unlawfully"   instead  of 

I^Jtury  to  Pnblio  Jail  —  California.  —  the  statutory  word  "  maliciously"  is  de- 

An  information  under  Pen.  Code  Cal.,  raurrable.    State  v.  Lightfoot,  107  Iowa 

8  606,  which  charges  that  the  defendant  344. 

wilfully,    unlawfully,    feloniously,    and  411.    4.    Todd    v.    State,    39    Tex. 

intentionally  cut,  broke,  and  injured  a  Crim.  232. 

public  jail,  is  sufficient.  It  is  not  neces-  41 3.    1.  Personal  Property. — Oil  in 

sary  to  allege  the  offense  as  a  felony  or  an  oil  tank  is  included  within  the  statu- 

misdemeanor.      People    v,    Boren,    139  tory  expression  "other  personal  prop- 

Cal.  210.  erty."    State  v.  Switzer,  59  S.  Car.  225. 

Lgnring  or  BefiMing  Public  Building  413.    1.   Publio   Buildings.  —  Under 

—  Texas,  —  For  an  indictment  held  to  Pen.  Code  Ga.  (1895),  §  725,  an  indict- 

be  sufficient  under  Pen.  Code  Tex.,  art.  ment  alleging  an  act  of  defacement  to 

499,  see  Mitchell  v.  State,  (Tex.  Crim.  have   been    committed   in    "  the    Silver 

1901)  62  S.  W.  Rep.  572.  Creek    Presbyterian    Church,    a    public 

409.     1.  Under    the    Vorth    Carolina  building,"  is  demurrable,  since  a  church 

Statute   (Laws  N.  Car.  1885,  c.  53)    an  is    not    a    public    building    within    the 

indictment   for   wantonly   and    wilfully  meaning    of    the    statute.     Collum    v, 

destroying  personal   property  need  not  State,  109  Ga.  531. 

allege  malice  to  the  owner.     State  v,  415.    1.  Value   of   Property.  —  See 

Sneed,  121  N.  Car.  614.  Stanton  v.  State,  (Tex.  Crim.  Z903)  74 

S.  Alleging  Injury  or  Bamage. — ^Where  S.  W.  Rep.  771. 
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416.  b.  Surplusage.  —  See  note  2. 
c.  Duplicity.  —  See  note  5. 

417.  d.  Variance  —  (i)  Ownership.  — See  notes  i,  2. 

41 8.  IT.  InsTBxrcTioirs.  —  See  note  2. 

416.    2.  Hatter  of  DefesM.  —  In  an     a  fatal  variance  from  an  averment  that 


information  charging  the  defendant  with 
tearing  up  a  foot  walk  on  a  bridge,  an 
allegation  that  the  act  was  done  with- 
out the  consent  of  the  commissioners 
of  the  district  was  treated  as  surplus- 
age, since  such  consent  would  be  mat- 
ter of  defense.  Smith  v.  District  of 
Columbia,  12  App.  Cas.  (D.  C.)  33. 

6.  IH^OBOtive  Words  UBedCo^junotiyely. 
—  Under  a  statute  making  it  indictable 
to  injure  "  or "  secrete  goods,  etc.,  an 
indictment  charging  that  the  defendant 
did  injure  **  and  **  secrete  goods  is  not 
bad  for  duplicity.  State  v.  Phipps,  95 
Iowa  491. 

417,  1.  Immaterial  Variance.  —  Un- 
der the  Michigan  statute  now  embodied 
in  Comp.  Laws  Mich.  (1897),  §11919, 
proof  that  the  property  was  owned  by 
the  First  Congregational  Church  is  not 


it  belonged  to  the  First  Congregational 
Church  Society  of  Middleville.  People 
V,  Ferguson,  119  Mich.  373. 

2.  State  V,  Gilligan,  2z  R.  I.  400. 

41§.  2.  Ixguing  and  I>efad]ig  Pablio 
Building.  —  In  a  prosecution  under  the 
Texas  statute  for  injuring  and  defacing 
a  public  building,  it  is  not  error  to 
charge  that  "  injure "  includes  "  any 
injury  which  would  render  said  build- 
ing less  agreeable,  useful,  or  comforta- 
ble for  the  purpose  for  which  it  was 
intended,"  or  that  "  deface  "  applies  to 
staining  the  building  with  any  article 
which  will  produce  a  discoloration;  and 
such  staining  need  not  be  of  a  perma- 
nent or  lasting  character.  Mitchell  v. 
State,  (Tex.  Crim.  1901)  62  S.  W.  Rep. 
572. 
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490.    n.  Ybvus.  —  See  notes  3,  4. 

49S.    IV.  JonrDSB  with  Othbb  Causes  of  Actiov  — 1.  In 

General  —  With  IUm  impriMmiMnt.  —  See  notes  8,  10. 

494.     With  Slaadtr,  libel,  and  AboM  of  Proeoft.  —  See  note  3. 

493.     y.  FABTIES — 1.   PlamtilEl  —  Wh«rt  Dtoui^tt  Are  8eT«raL  — 
See  note  9. 

496.  Awignee  or  Pononal  Boproiontative.  —  See  note  2. 

497.  2.  Defendants  —  Joint  or  SoToml  Aetiom.  —  See  notes  6,  7. 

TL  Ayebmevts  of  the  Deglabatiok  ob  Complaivt  — 
1.  In  General.  —  See  note  10. 


490.  S.  See  Santoro  v.  Trimble,  63 
N.  Y.  App.  Div.  413- 

i.  In  Xentooky, —  See  Evans  v.  Mays- 
ville,  etc,  R.  Co.,  (Ky.  1903)  77  S.  W. 
Rep.  708. 

493«  S.  Davis  v.  Pacific  Telephone, 
etc.,  Co.,  127  Cal.  317.  Contra,  in 
Texas,  San  Antonio,  etc.,  R.  Co.  v.  Grif- 
fin, 20  Tex.  Civ.  App.  91. 

10.  Page  V.  Citizens  Banking  Co.,  1 1 1 
Ga.  73. 

434.  S.  Contra. — Haughie  v.  New 
York,  etc.  Telephone  Co.,  (Supm.  Ct. 
Spec  T.)  34  Misc.  (N.  Y.)  634. 

49ft.  0.  See  Lawrence  v,  McKel- 
vey,  80  N.  Y.  App.  Div.  514. 

4SMI.    9.    Porter  v.  Mack,  50  W.  Va. 


In  the  following  cases  will  be  found 
the  substance  of  declarations  or  com- 
plaints approved  by  the  court : 

For  Malicious  Criminal  Prosecutions. 
—  Struby-Estabrook  Mercantile  Co.  v. 
Kyes,  9  Colo.  App.  190;  Melson  v, 
Thornton,  113  Ga.  99;  Mexican  Cent. 
R.  Co.  V.  Gehr,  66  111.  App.  x  73 ;  Eagle- 
ton  V.  Kabrich,  66  Mo.  App.  231 ; 
Strieker  v.  Pennsylvania  R.  Co.,  60  N. 
J.  L.  330;  Schrieber  v.  Clapp,  13  Okla. 
215;  Johnston  v.  Meaghr,  14  Utah  426; 
Miskimmons  v,  Moore,  10  Wyo.  41 ; 
Davis  V.  Johnson  (C.  C.  A.)  loi  Fed. 
Rep.  952.  See  also  Hilbrant  v.  Don- 
aldson, 69  Mo.  App.  92. 

Declarationfl  and   Complaints  nefeetiTO 


581  letting  13  Encyc.  op  Pu  and  Pr.    or  Only  Set  Forth  in  Fart — For  Mali- 


426] ;  In  re  Haensell,  91  Fed.  Rep.  355, 
following  Noonan  v,  Orton,  34  Wis. 
259,  stated  in  the  original  note. 

437.  e.  Lasher  v.  Littell,  202  111. 
551  iciting  13  Encyc.  of  Pl.  and  Pr. 
427] ;    Page  v.   Citizens   Banking   Co., 


cious  Criminal  Prosecutions.  —  Davis  v. 
Sanders,  133  Ala.  275  iciting  13  Encyc. 
OF  Pl.-  and  Pr.  427]  ;  Feighner  v,  De- 
laney,  21  Ind.  App.  36;  Whaley  v. 
Lawton,  57  S.  Car.  256. 
For   Malicious   Civil  Suits   or   Pro- 


III  Ga.  73,  in  which  latter  case  it  was     ceedings.  —  Action    for    malicious    im- 
held  that  a  partnership  may  be  sued  as     prisonment    on    contempt    proceedings, 


such. 

7.  Lasher  v.  Littell,  202  111.  551, 
citing  13  Encyc.  of  Pl.  and  Pr. 
427. 

10.  Approyed  Preoedenti  of  Deelarations 
and  Complaints  —  For  Malicious  Civil 
Suits  or  Proceedings. —  Haglin  v.  Apple, 


Haglin  v.  Apple,  65  Ark.  274,  wherein 
one  count  of  the  complaint  was  held 
to  be  defective;  Clark  v.  Nordholt,  121 
Cal.  26 ;  Page  v.  Citizens  Banking  Co., 
Ill  Ga.  73 ;  Fulton  Grocery  Co.  v.  Mad- 
dox,  III  Ga.  260;  Bonney  v.  King,  201 
111.  50;  Lansing  v.  Oliver,  (Neb.  1901) 


65   Ark.   274,   an   action    for   malicious'  95   N.  W.  Rep.  782.     See  also  French 

contempt  proceedings,  wherein  one   of  v.  Guyot,  30  Colo.  222;  Kahului  R.  Co. 

the  two   counts  of  the  complaint  was  v.  Hawaiian   Commercial,  etc.,  Co.,   zi 

held  to  be  sufficient.  Hawaii  741. 
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438.  See  note  2. 

439.  2.  Deicription  of  the  Alleged  Malicious  Proceeding  — 
a.  In  General  —  Imtitiittoii  of  Prooeedingi.  —  See  note  2. 

430*     BubtUnot  of  tho  Frooeodingi.  —  See  note  I. 
4S1.     See  note  i. 

433.  b.  In  Actions  for  Malicious  Abuse  of  Process. 

—  See  note  3. 

434.  3.  InitigatioiL  by  Defendant  —  a.  In  General.  —  See 
note  I. 

436.    b.  Averment  of  Conspiracy.  —  See  notes  2,  3. 

4.  Want  of  Probable  Cause  —  a.  In  General. — HecoMity 

of  Avormtnt.  —  See  note  4. 

430.     Boffiolonoy  of  Ayerment.  —  See  note  4. 

443.  6.  Malice  —  HeceHlty  of  Averment.  —  See  note  3. 

444.  6.  Termination  of  Alleged  Malicious  Proceeding  —  a.  In 
General  —  (i)  Necessity  and  Sufficiency  of  Averment.  —  See 
note  I. 

49§.    2.  AUegations  of  Venae  omitted  Xalidoni  CiTil  Suit  or  Prooeeding  Gen- 

from   the  complaint  may  be  cured  by  erally.  —  Haglin  v.  Apple,  65  Ark.  274; 

the  reply.     Evans  v.  Maysville,  etc.,  R.  Lansing  v.  Oliver,    (Neb.   1901)   95  N. 

Co.,  (Ky.  1903)  77  S.  W.  Rep.  708.  W.  Rep.  783;  Porter  v.  Mack,  50  W. 

439.    8.    Davis  v.  Sanders,  133  Ala.  Va.  581. 

275,  citing  13  Encyc.  of  Pl.  and  Pr.  439.    4.    Bregman  v,  Kress,  83  N.  Y. 

429.     See  also   Davis  v.   Pacific  Tele-  App.  Div.  i. 

phone,  etc.,  Co.,  127  Cal.  317.  Avennents  Held  Snfficlent.  —  "Falsely 

430*     1.    See  Hull  v.  Sprague,  23  R.  and  maliciously  and  without  just  cause 

L  x88.  or  provocation  charged,"  etc.,  is  a  suffi- 

431*    1.    Miller   Bank  v,    Richmon,  cient  averment  of  the  want  of  probable 

64  Neb.  III.  cause.    Bregman  v,  Kress,  83  N.  Y.  App. 

433.  8.   Other   Caies   of   Malicions  Div.  i. 

Abuse  of  Proceu.  —  Kahului  R.  Co.  v.  443«    8.  Malidoni  Criminal  Froiocn- 

Hawaiian  Commercial,  etc.,  Co.,  xi  Ha-  tion. —  Holliday  v,   Holliday,   123   Cal. 

waii  741,  citing  13  Encyc.  of  Pl.  and  26,  affirming  (Cal.   1898)  53  Pac.  Rep. 

Pr.  433,  and  holding  that  fraudulently  43 ;  Lawrence  v.  Leathers,  31  Ind.  App. 

procuring  a  temporary  injunction  where-  414;  Cousins  v.  Swords,  14  N.  Y.  ^pp. 

by  a  party  is  kept  out  of  the  enjoyment  Div.  338,  affirmed  162  N.  Y.  625. 

of  his  property,  or  otherwise  injured,  is  Xalioions  Civil  Suit  or  Prooeeding  Gen- 

rather  a  misuse  than  an  abuse  of  pro-  orally,  —  Porter   v.    Mack,   50   W.   Va, 

cess;  but  if  done  maliciously  and  to  the  S^i. 

damage  of  the  opposite  party,. case  lies  444.     1.    Craig  v,  Ginn,  (Del.  1899) 

therefor.  45  Atl.  Rep.  842,  affirmed  3  Penn.  (Del.> 

434.  1.  In  an  Action  Againit  a  Part-  "7;  Bonney  v.  King,  201  111.  50,  both 
nership  the  petition  must  show  that  the  cases  citing  13  Encyc.  of  Pl.  and  Pr. 
prosecution  complained  of  was  in  the  in-  444*    See  also  the  following  cases : 
terests  of  the  partnership  as  such.     Page  Arkansas.  —  Haglin  v.  Apple,  65  Ark. 
V.  Citizens  Banking  Co.,  11 1  Ga.  73.  274. 

436.    2.    Porter  v.  Mack,  50  W.  Va.  California,  —  Holliday    v.     Holliday, 

581.  123  Cal.  26;  Carpenter  v.  Nutter,  127 

8.   Porter  v.  Mack,  50  W.  Va.  597,  Cal.   61. 

citing    13    Encyc.    of    Pl.    and    Pr.  Georgia,  —  Fulton     Grocery     Co.    v, 

436.  Maddox,  xxi  Ga.  260. 

4,  Malidons    Criminal    Proseontion.  —  Nebraska,  —  Lansing  v,  Oliver,  (Neb. 

Lawrence  v.  Leathers,  31  Ind.  App.  414;  1901)  95  N.  W.  Rep.  782. 

Cousins  V.  Swords,  X4  N.  Y.  App.  Div.  Rhode  Island.  —  Tyler  v.  Smith,  (R, 

338,  affirmed  162  N.  Y.  625.  L  1903)  56  Atl.  Rep.  683. 
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446.  See  note  i. 

447.  (i\  Averment  of  Method  of  Termination.  —  See  note  i. 

448.  (3)  Termination  of  Provisional  or  Auxiliary  Remedies. 
—  See  note  i, 

433.    b.  In  Actions  for  Malicious  Abuse  of  Process.  — 

See  note  3. 

7.  As  to  Damages  —  General  Damages.  —  See  note  8. 
4S3.     Speeial  Damages.  —  See  note  5. 

4«S4»     Claim  of  Exemplary  Damages.  —  See  note  2. 

In  Aetloni  for  Malieione  CItII  Bolts.  —  See  note  4. 

8.  Amendments.  —  See  note  7. 

4S9.    YII.  Flea  ob  Answee  —  1    General  Issue  or  General 
Denial  —  Soope  of  Ime.  —  See  notes  i,  2,  3. 

South  Carolina.  —  Whaley  v.  Lawton,     chambers,   and   failed  further  to  show 
57  S.  Car.  256. 

Tennessee.  —  Swepson  v,  Davis,  109 
Tenn.  99. 

Wisconsin.  —  Luby  v.  Bennett,  iii 
Wis.  613. 

United  States.  —  Davis  v.  Johnson, 
(C.  C.  A.)  101  Fed.  Rep.  952. 

And  see  Hull  v.  Sprague,  23  R.  I.  188. 

446.  1.  Craig  v.  Ginn,  (Del.  1899) 
45  Atl.  Rep.  842,  afHrmed  3  Penn.  (Del.) 
Z17;   Swepson  v.  Davis,  109  Tenn.  99 


that  the  dismissal  was  an  end  of  the 
prosecution. 

448,    1.  Arrest  on  Civil   Prooese.  — 
Dishaw  v.  Wadleigh,  15  N.  Y.  App.  Div. 

20$. 

Attaehment   of  Property.  —  Alsop   v. 
Lidden,  130  Ala.  548. 

453.  8,  Bonney  v.  King,  201  111. 
47,  citing  13  Encyc.  of  Pl.  and  Pa. 
453. 
8.  Hayes  v.  Union  Mercantile  Co.,  27 
[both  cases  citing  13  Encyc.  of  Pl.  Mont.  276  [citing  13  Encyc.  of  Pl.  and 
AND  Pr.  446] ;  Holliday  v.  Holliday,  123  Pr.  452]  ;  Ten  Cate  v.  Pansier,  10 
Cal.  26',  Carpenter  v.  Nutter,  127  Cal.     Okla.  7. 


61;  Fulton  Grocery  Co.  v.  Maddox,  11 1 
Ga.  260;  Lansing  v,  Oliver,  (Neb.  1901) 


453.     5.    Contra.  —  Hayes  v.  Union 
Mercantile  Co.,  27  Mont.  276,  citing  13 


95  N.  W.  Rep.  782;   Hull  V.  Sprague,  Encyc.  of  Pl.  and  Pr.  453. 

23  R.  I.  188;   Whaley  v.  Lawton,   57  454.    8.  Better    Praotioe. — In  Mis- 

S.  Car.  256;  Luby  v.  Bennett,  in  Wis.  souri,  under  the  Act  of  1895,  the  ex- 

613.      See  also   Duckworth  v.  Boykin,  emplary  and   actual   damages   must  be 


Hi  Ga.  969. 

447.     L    Tyler  v.  Smith,  (R.L  1903) 
56  Atl.  Rep.  683. 

Avermenta  Held  Sofflelent. — In  South- 


separately  alleged.    Hilbrant  v.  Donald- 
son, 69  Mo.  App.  92. 

4.  Curlee  v.  Rose,  27  Tex.  Civ.  App. 
259,  citing  13   Encyc.  of  Pl.  and  Pr. 


em  Car,  etc.,  Co.  v.  Adams,  131  Ala.  454,  but  holding  further  that  it  is  not 
147,  the  complaint,  which  was  held  to  be  necessary  to  allege  each  item  of  the 
sufficient,  averred  in  substance  that  the  special  grievance, 
prosecutor  appeared  and  dismissed  the  7.  Amendmenta  of  Declaration  or  Corn- 
proceedings  against  the  plaintiff,  and  plaint  Allowed,  —  By  adding  allegations 
the  prosecution  was  thereby  ended  and  shewing  the  venue  to  be  the  proper  one. 


the  plaintiff  discharged  therefrom. 

Aa  to  Pendeney  of  Appeal.  —  Luby  v. 
Bennett,  iii  Wis.  613: 

Avermeiit  Held  Inaafieient. —  In  Car- 


Evans  V.  Maysville,  etc.,  R.  Co.,   (Ky. 
1903)  77  S.  W.  Rep.  708. 

4M«     1*    Steadman    v.    Keets,     129 
Mich.   669    {.citing    13    Encyc   of    Pl. 


penterv.  Nutter,  127  Cal.  61,  it  was  held     and    Pr.    458    (459)];    McAllister    v. 
to  be  insufficient  to  aver  that  the  plain-     Johnson,  108  Iowa  42. 


tiff  "  was  discharged  from  custody  and 
the  informations  dismissed  by  Hon. 
Joseph    H.    Budd,    judge    of    the    said 


2.  McAllister  v.  Johnson,    108   Iowa 

42. 
8.   Harlan  v.  Jones,  x6  Ind.  App.  398 ; 


Superior  Court,"  as  such  averment  McAllister  v.  Johnson,  108  Iowa  42. 
failed  to  show  that  the  dismissal  was  by  Compare  Eihlert  v.  Gommoll,  23  Ohio 
the   court,   and   not   by   the   judge   at     Cir.  Ct.  586. 
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461.    2.  Special  Plea  or  Answer  —  in  General.  —  See  notes  2,  3. 

463.  EC.  D1SXI88AL,  Nonsuit,  Dexitbiisb  to  Evidevcs,  afb 
DiSECTlHO  Veiidigt.  —  See  note  6. 

464.  X.  QuESTioHS  of  Law  ahd  Fact,  and  Ihstbitotiohb  — 
1.  As  to  Instigation  by  Defendant.  —  See  note  2. 

2.  As  to  Probable  Cause  —  Law  and  Faot.  —  See  note  4. 

465.  See  note  i. 


401,    2.  See    Eihlert    v.   Common,     Mo.   461;    Stubbs   v.   Mulholland,    168 


33  Ohio  Cir.  Ct.  586. 

8.  Mingling  DefensM.  —  For  an  ex- 
ample of  the  confused  mingling  of  de- 
fenses vitiating  both,  see  Herbener  v, 
Crossan,  (Del.  1902)  55  Atl.  Rep.  221. 

463,  e.  Evidenoe  of  Termination  in 
Favor  of  Plaintiff.  —  Craig  v.  Ginn,  (Del. 
1899)  45  Atl.  Rep.  842,  aMrmed  3  Penn. 
(Del.)  H7. 

464.  S.  Dann  v.  Wormser,  38  N. 
Y.  App.  Div.  460;  Johnston  v.  Meaghr, 
14  Utah  426. 

4.  California.  —  Davis  v.  Pacific  Tele- 
phone, etc.,  Co.,  127  Cal.  317;  Scrivani 
V.  Dondero,  128  Cal.  31. 

Colorado.  —  Williams  v.  Kyes,  9  Colo. 
App.  220;  Struby-Estabrook  Mercantile 
Co.  V.  Kyes,  9  Colo.  App.  190. 

District  of  Columbia.  —  Spitzer  v. 
Friedlander,  14  App.  Cas.  (D.  C.)  556. 

Indiana.  —  Atkinson  v.  Van  Cleave, 
25  Ind.  App.  508 ;  Lawrence  v.  Leathers, 
31  Ind.  App.  414' 

Iowa.  —  Erb  v.  German  American  Ins. 
Co.,  112  Iowa  357;  Knapp  v.  Chicago, 
etc.,  R.  Co.,  113  Iowa  533. 

Kansas.  —  Atchison,  etc.,  R.  Co.  v. 
Smith,  60  Kan.  4;  Turney  v.  Taylor,  8 
Kan.  App.  593;  Walker  v.  Culman,  9 
Kan.  App.  691. 

Kentucky.  —  Alexander  v.  Reid,  (Ky. 
1898)  44  S.  W.  Rep.  211;  Lancaster  v. 
McKay,  103  Ky.  616;  Moore  v.  Large, 
(Ky.  1898)  46  S.  W.  Rep.  508;  Ahrens, 
etc.,  Mfg.  Co.  V.  Hoeher,  106  Ky.  692; 
Davis  V.  Cassidy,  (Ky.  1901)  64  S.  W. 
Rep.  633 ;  O'Daniel  v.  Smith,  (Ky. 
1902)  66  S.  W.  Rep.  284;  Metropolitan 
L.  Ins.  Co.  V.  Miller,  (Ky.  1903)  71  S. 
W.  Rep.  921 ;  Provident  Sav.  L.  Assur. 
Soc.  V.  Johnson,  (Ky.  1903)  72  S.  W. 

Rep.  754. 

Maryland.  —  Campbell  v.  Baltimore, 
etc.,  R.  Co.,  97  Md.  341.  See  also 
Torsch  V.  Dell,  88  Md.  459. 

Michigan.  —  Rogers  v.  Olds,  117  Mich. 
368.  See  also  McClay  v.  Hicks,  119 
Mich.  65. 

Missouri.  —  Clark  v..  Thompson,  160 


Mo.  47. 

Nebraska.  —  Clark  v.  Folkers,  (Neb. 
190X)  95  N.  W.  Rep.  328;  Miller  Bank 
V.  Richmon,  64  Neb.  1 1 1 ;  Maynard  v. 
Sigman,  65  Neb.  590;  Bechel  v.  Pacific 
Express  Co.,  65  Neb.  826.  See  also 
Sudborough  v.  Pacific  Express  Co., 
(Neb.  1903)  95  N.  W.  Rep.  3;  Figg  v. 
Hanger,  (Neb.  1903)  96  N.  W.  Rep. 
658. 

New  Jersey.  —  Toth  v.  C^eisen,  (N. 
J.  1902)  51  Atl.  Rep.  927. 

New  York.  —  Francis  v.  Tilyou,  26  N. 
Y.  App.  Div.  340;  Ericson  v.  Edison 
Electric  Illuminating  Co.,  (Supm.  Ct. 
Tr.  T.)  31  Misc.  (N.  Y.)  379;  Scott  v. 
Dennett  Surpassing  Coffee  Co.,  51  N. 
Y.  App.  Div.  321;  O'Dell  v.  Hatfield, 
(Supm.  Ct.  Spec.  T.)  40  Misc.  (N.  Y.) 

13. 

North  Carolina.  —  Jones  v.  Wilming- 
ton, etc.,  R.  Co.,  125  N.  Car.  227. 

Ohio.  —  Britton  v.  Granger,  7  Ohio 
Cir.  Dec.  182,  13  Ohio  Cir.  Ct.  281. 

Pennsylvania.  —  Replogle  v.  Frothing- 
ham«  16  Pa.  Super.  Ct.  374;  Bruif  v. 
Kendrick,  21  Pa.  Super.  Ct.  468;  Scott 
V.  Dewey,  23  Pa.  Super.  Ct.  396. 

Virginia.  —  Boush  v.  Fidelity,  etc., 
Co.,  100  Va.  735. 

United  States. —  Staunton  v.  (joshorn, 
(C.  C.  A.)  94  Fed.  Rep.  52;  L.  Bucki, 
etc..  Lumber  Co.  v.  Atlantic  Lumber 
Co.,  (C.  C.  A.)  X2I  Fed.  Rep.  233. 

See  also  Craig  v.  Ginn,  (Del.  1899) 
45  Atl.  Rep.  842,  aMrmed  3  Penn.  (Del.) 
117;  Richardson  v.  Dybedahl,  14  S. 
Dak.  126. 

465.  1.  California.  —  Davis  v.  Pa- 
cific Telephone,  etc.,  Co.,  127  Cal.  317; 
Scrivani  v.  Dondero,  128  Cal.  31. 

Colorado.  —  Williams  v.  Kyes,  9  Colo. 
App.  220;  Struby-Estabrook  Mercantile 
Co.  V.  Kyes,  9  Colo.  App.  190. 

District  of  Columbia.  —  Spitzer  v. 
Friedlander,  14  App.  Cas.  (D.  C.)  556. 

Illinois.  —  Davis  v.  Baker,  88  111. 
App.  251.  See  also  Lasher  v.  Littell, 
202  111.  551. 
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460.    See  note  i. 

467.    lutniBtiaiii.  —  See  note  I. 

469,    See  notes  4,  6. 


Indiana*  —  Lawrence  9.  Leathers,  31 
Ind.  App.  414. 

Iowa,  —  £rb  v,  German  American 
Ins.  Co.,  112  Iowa  357. 

Kansas.  —  Markley  v.  Kirby,  6  Kan. 
App.  494;  Atchison,  etc.,  R.  Co.  v. 
Smith,  60  Kan.  4;  Tumey  v.  Taylor,  8 
Kan.  App.  593;  Walker  v.  Culman,  9 
Kan.  App.  691. 

Kentucky,  —  Alexander  v,  Reid,  (Ky. 
1898)  44  S.  W.  Rep.  21 X ;  Lancaster  v, 
McKay,  103  Ky.  616;  Moore  v.  Large, 
(Ky.  1898)  46  S.  W.  Rep.  508;  Ahrens, 
etc.,  Mfg.  Co.  V.  Hoeher,  106  Ky.  692; 
Davis  V.  Cassidy,  (Ky.  1901)  64  S.  W. 
Rep.  633 ;  Metropolitan  L.  Ins.  Co.  v. 
Miller,  (Ky.  1903)  71  S.  W.  Rep. 
921 ;  Provident  Sav.  L.  Assur.  Soc.  v. 
Johnson,    (Ky.    1903)    72    S.    W.   Rep. 

754. 
Maryland,  —  Campbell   v.    Baltimore, 

etc,    R.   Co.,    97    Md.    341.     See   also 

Torsch  V,  Dell,  88  Md.  459- 

Minnesota,  —  Fiola  v,  McDonald,  85 
Minn.  147. 

Missouri.  —  Qark  v.  Thompson,  160 
Mo.   461 ;    Stubbs   v.    Mulholland,    168 

Mo.  47* 

Nebraska.  —  Miller  Bank  v.  Richmon, 
64  Neb.  III.  See  also  Figg  v.  Hanger, 
(Neb.  1903)  96  N.  W.  Rep.  658. 

New  lersey.  —  Toth  v,  Greisen,  (N. 
J.  1902)  SI  Atl.  Rep.  927. 

New  York.  —  Langley  v.  East  River 
Gas  Co.,  41  N.  Y.  App.  Div.  470; 
Sweet  V.  Smith,  42  N.  Y.  App.  Div. 
502;  Ericson  v,  Edison  Electric  Illumi- 
nating Co.,  (Supm.  Ct.  Tr.  T.)  31  Misc. 
(N.  Y.)  379;  Scott  V,  Dennett  Sur- 
passing Coffee  Co.,  51  N.  Y.  App.  Div. 
321. 

North  Carolina,  —  Jones  v,  Wilming- 
ton, etc.,  R.  Co.,  125  N.  Car.  227, 

Ohio,  —  Britton  v.  Granger,  7  Ohio 
Cir.  Dec.  182,  13  Ohio  Cir.  Ct.  281.  See 
also  Miles  v,  Salisbury,  12  Ohio  Cir. 
Dec.  7,  21  Ohio  Cir.  Ct.  333. 

Pennsylvania.  —  Replogle  v.  Froth- 
ingham,  16  Pa.,  Super  Ct.  374;  Bruff  v. 
Kendrick,  21  Pa.  Super.  Ct.  468. 

Utah,  —  Johnston  v,  Meagfar,  14  Utah 
426. 

Virginia,  —  Boush  v.  Fidelity,  etc., 
Co.,  100  Va.  735. 

United  States,  —  Staunton  v.  Goshorn, 
(C.  C.  A.)  94  Fed.  Rep.  52;  L.  Bucld, 

Supp.  PI.  &  Pr.— 4  49 


etc.,  Lumber  Co.  v.  Atlantic  Lumber  Co., 
(C.  C,  A.)  121  Fed.  Rep.  233. 

See  also  Sweeny  v.  Bienville  Water 
Supply  Co,,  1 21  Ala.  454;  Alsop  v.  Lid- 
den,  130  Ala.  548;  McClay  V.  Hicks,  119 
Mich.  65 ;  Kehl  v,  Hope  Oil  Mills,  etc., 
Co.,  77  Miss.  762;  Cohn  v,  Saidel,  71 
N.  H.  558;  Ten  Cate  v.  Fansler,  10 
Okla  7;  Richardson  v,  Dybedahl,  14  S. 
Dak.  126;  Eggett  v.  Allen,  119  Wis. 
625. 

466*  1.  Colorado.  —  Struby  v.  E»- 
'tabrook  Mercantile  Co.  v.  Kyes,  9  Colo. 
App.  190. 

Kansas.  —  Tumey  v.  Taylor,  8  Kan. 

App.  593. 

Kentucky.  —  Lancaster  v.  McKay, 
103  Ky.  616;  Davis  v,  Cassidy,  (Ky. 
1 901)  64  S.  W.  Rep.  633. 

Maryland,  —  Campbell  v.  Baltimore, 
etc,  R.  Co.,  97  Md.  341. 

Michigan.  —  McOay  v.  Hicks,  119 
Mich.  65. 

Missouri.  —  Stubbs  v.  Mulholland, 
168  Mo.  47. 

South  Dakota.  —  Richardson  v.  Dybe- 
dahl, 14  S.  Dak.  126. 

Virginia.  —  Boush  v.  Fidelity,  etc., 
Co.,  100  Va.  735. 

United  States.  —  L.  Bucki,  etc.,  Lum- 
ber Co.  V.  Atlantic  Lumber  Co.,  (C.  C. 
A.)    121   Fed.  Rep.  233. 

46T.  1.  Komnit.  ^  Davis  v.  Pacific 
Telephone,  etc.,  Co.,  127  Cal.  317; 
Francis  v.  Tilyou,  26  N.  Y.  App.  Div. 
340;  Scott  V.  Dewey,  23  Pa.  Super  Ct 
396. 

Btreetiuff  Vordiot.  —  Knapp  v.  Chi- 
cago^ etc.,  R.  Co.,  113  Iowa  533  ;  Bruff  v. 
Kendrick,  21  Pa.  Super.  Ct.  468;  Scott 
V.  Dewey,  23  Pa.  St4>er.  Ct.  396 ;  Hucke- 
stein  V.  New  York  L.  Ins.  Co.,  205  Pa. 
St.  27.  See  also  O' Daniel  v.  Smith, 
(Ky.  1902)  66  S.  W.  Rep.  284. 

A  Question  of  Law  Kay  Be  Baaorved 
and  judgment  entered  non  obstante 
veredicto.  Scott  v.  Dewey,  23  Pa. 
Super.  Ct.  396. 

4m.  4.  Infcrenoea.  — Dann  v.  Worm- 
ser,  38  N.  Y.  App.  Div.  460,  following 
Heyme  v.  Blair,  62  N.  Y.  19,  stated  in 
the  original  note. 

6.  See  Boush  v.  Fidelity,  etc.,  Co., 
100  Va,  735,  holding  that  "it  is  not  per- 
missible for  a  court  to  submit  the  ques- 
tion  of  the  existence  or  nonexistence 
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470.  See  note  i. 

473.  3.  As  to  Malice.  —  See  note- 1. 

474.  See  notes  i,  3. 

475.  4.  Ab  to  Advice  of  ConnaeL  —  See  notes  3,  4,  5. 


of  such  facts  and  circumstances 
[amounting  to  probable  cause]  to  the 
jury,  either  upon  a  partial  enumeration 
of  them  or  upon  a  part  only  of  the  evi- 
dence relevant  to  that  issue." 

4T0.  1.  Provident  Sav.  L.  Assur. 
Soc.  V.  Johnson,  (Ky.  1903)  7^  S.  W. 
Rep.  754.  See  also  Alexander  v.  Reid, 
(Ky.  1898)  44  S.  W.  Rep.  211 ;  McClay 
V,  Hicks,  119  Mich.  65;  Johnston  r. 
Meaghr,  14  Utah  426;  L.  Bucki,  etc.,' 
Lumber  Co.  v.  Atlantic  Lumber  Co.,  (C. 
C.  A.)    121   Fed.  Rep.  233. 

473.  1.  Stubbs  V.  Mulholland,  168 
Mo.  89,  citing  13  Encyc.  of  Pl.  and  Pr. 
473.      See    also    the    following    cases: 

Alabama.  —  Alsop  v.  Lidden,  130  Ala. 

548. 
Indiana.  —  Lawrence  v.  Leathers,  31 

Ind.  App.  414. 

Maryland Torsch  v.  Dell,  88  Md. 

459. 

New   Hampshire.  —  Cohn   v.    Saidel, 

71   N.  H.  558. 

New  York. — Scott  v.  Dennett  Sur- 
passing Coffee  Co.,  51  N.  Y.  App.  Div. 
321. 

North  Dakota.  —  Kolka  v.  Jones,  6 
N.  Dak.  461. 

Utah.  —  Johnston  v.  Meaghr,  14  Utah 
426. 

United  States.  —  L.  Bucki,  etc.,  Lum- 
ber Co.  V.  Atlantic  Lumber  Co.,  (C.  C. 
A.)  121  Fed.  Rep.  233. 

See  also  Lasher  v.  Littell,  202  111. 
551 ;  Ten  Cate  v.  Fansler,  10  Okla.  7. 


Legal  Xalioe.  —  See  Eggett  v.  Allen, 
119  Wis.  625,  approving  Spain  v.  Howe, 
25  Wis.  628,  stated  in  the  original 
note. 

474.  1.  Ruth  V.  St.  Louis  Transit 
Co.,  98  Mo.  App.  I. 

8.  Indiana  Bicycle  Co.  v.  Willis,  18 
Ind.  App.  525 ;  Markley  v,  Kirby,  6  Kan. 
App.  494;  San  Antonio,  etc.,  R.  Co.  v. 
Griffin,  20  Tex.  Civ,  App.  91.  See  also 
Chicago  Forge,  etc.,  Co.  v.  Rose,  69  111. 
App.  1 23 ;  Langley  v.  East  River  Gas 
Co.,  41  N.  Y.  App.  Div.  470;  Ten  Cate 
V.  Fansler,  10  Okla.  7;  Richardson  v. 
Dybedahl,  14  S.  Dak.  126. 

475*  8.  Chicago  Forge,  etc.,  Co.  v. 
Rose,  69  111.  App.  123 ;  Replogle  v. 
Frothingham,  16  Pa.  Super  Ct.  374; 
Bell  V.  Atlantic  City  R.  Co.,  202  Pa.  St. 
178;  L.  Bucki,  etc..  Lumber  Co.  v.  At- 
lantic Lumber  Co.,  (C.  C.  A.)  121  Fed. 
Rep.  233.  See  also  Ten  Cate  v.  Fans- 
ler, 10  Okla.  7. 

4.  Chicago  Forge,  etc.,  Co.  v.  Rose, 
69  111.  App.  123;  Davis  V.  Baker.  88  III 
App.  251 ;  Kehl  v.  Hope  Oil  Mill,  etc., 
Co.,  77  Miss.  762.  See  also  Black  v. 
Buckingham,  174  Mass.  102;  Bell  v. 
Atlantic  City  R.  Co.,  202  Pa.  St. 
178. 

5.  Davis  V.  Bakfer,  88  111.  App.  251; 
Perrenoud  v.  Helm,  65  Neb.  77. 

A  Separate  Initruotion  on  the  advice 
of  counsel  as  a  defense  is  necessary 
whenever  the  evidence  raises  that  issue. 
Black  V.  Buckingham,  174  Mass.  102. 
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489.  m  Hatvsi  ahs  Scope  or  Wbit  — 1.  In  OeneraL  — 
See  notes  4,  5,  6. 

490.  2.  Whether  Handamus  Is  Civil  or  Criminal  Action  —  it  li 
GItU  Action.  -^  See  note  4. 

491.  3.  Whether  Common-law  or  Equitable  Eemedy  —  b  Com- 

Bon-Uw  Bomody.  —  See  note  2. 

499.    4.  Whether  Special  Proceeding  —  Ordinary  Action  OononUy.  — 
See  note  i. 

gpodal  Proeooding.  —  See  note  2. 

6.  Whether  Prerogative    Writ  —  Confliot    of    Anthority.  — 
See  note  4. 

49S.  In  flomo  ftatoo  Ordinary  Action  at  Law.  —  See  note  2. 

IV.  Oekebal  Pbincipleb  Oovebning  l88inB  OP  Wbit  -- 

1.  In  Oeneral  —  To  Enforce  Performance  of  Pablic  Bighto.  —  See   note  3. 


489*  4.  Mercur  v.  Media  Electric 
Light,  etc.,  Co.,  19  Pa.  Super.  Ct.  519. 

5.  See  Kinney  v.  Eastern  Trust,  etc., 
Co.,  (C.  C.  A.)   123  Fed.  Rep.  297. 

e.  Anniston  v.  Hurt,  (Ala.  1904)  37 
So.  Rep.  220;  Chicago  v.  People,  98  III. 
App.  517;  Hubbcl  V.  Maiyville,  85  Mo. 
App.  165;  Lafayette  County  v,  Won- 
derly,  (C.  C.  A.)  92  Fed.  Rep.  313.  34 
C.  C.  A.  360;  Helena  v.  U.  S.,  104  Fed. 
Rep.  113,  43  C.  C.  A.  429;  Thompson 
V.  Perris  Irrigation  Dist,  116  Fed.  Rep. 
769;  Riverside  County  v.  Thompson, 
(C.  C.  A.)  122  Fed.  Rep.  860;  Kinney 
V.  Eastern  Trust,  etc.,  Co.,  (C.  C.  A.) 
123  Fed.  Rep.  297 ;  U.  S.  v.  Saunders, 
(C.  C.  A.)  124  Fed.  Rep.  124;  Carter 
County  V.  Schmalstig,  (C.  C.  A.)  127 
Fed.  Rep.  126. 

490.  4.  Orman  v.  People,  18  Colo. 
App.  302. 

491.  8.  Florida.  —  State  v.  Jen- 
nings, (Fla.  1903)  35  So.  Rep.  986. 

Illinois.  —  Chicago  G.  W.  R.  Co.  v. 
People,  79  lU.  App.  529;  McDonald  v. 
Judson,  97  111.  App.  414;  People  v. 
Cook  County,  180  111.  160;  Roodhouse 
V.  Briggs,  194  111.  435 ;  Geary  v.  Hoob- 
ler,  207  111.  97. 

Indiana.  —  Sesrmour  Water  Co.  v. 
Seymour,    (Ind.    1904)    70   N.   E.   Rep. 

514. 
Pennsylvania.  —  Mercur      v.      Media 


Electric  Light,  etc.,  Co.,  19  Pa.  Super. 
Ct.  519;  Douglas  V.  McLean,  25  Pa. 
Super.  Ct.  9. 

United  States.  —  Jabine  v.  Oates,  115 
Fed.  Rep.  861 ;  Carter  County  v. 
Schmalstig,  (C.  C.  A.)  127  Fed.  Rep. 
126;  Qeveland  v.  U.  S.,  (C.  C.  A.)  127 
Fed  Rep.  667. 

Eqnitahle  Bomedy  —  Tennessee.  — 
State  V.  King,  (Tenn.  Ch.  1901)  62  S. 
W.  Rep.  314. 

403.  I.  Ordinary  Proceeding  After 
Betnrn.  —  People  v.  Dalton,  77  N.  Y. 
App.  Div.  499;  People  v.  Knox,  78  N. 
Y.  App..  Div.  344;  State  v.  Giljohann, 

111  Wis.  377. 

2.  Jones  v.  Police  Com'rs,  141  Cal. 
96 ;  People  v.  Coler,  58  N.  Y.  App.  Div. 
347;  Bacon  v.  Tacoma,  19  Wash.  674; 
Smith  V.  Ormsby,  20  Wash.  396;  State 
V.  Pacific  Brewing,  etc.,  Co.,  21  Wash. 
451.  See  also  State  v.  Williams,  (Ore- 
gon, 1904)  77  Pac.  Rep.  965. 

4,  Cicero  v.  People,  105  111.  App. 
406. 

493.  8.  Neligh  First  Nat.  Bank  v. 
Lancaster,  54  Neb.  467. 

Writ  of  Biffht.—  State  v.  Great  Falls, 
19  Mont.  518. 

3.  California,  —  Hilton  v.  Curry,  124 
Cal.  84. 

Georgia.  —  Milbum  v.  Glynn  County. 

112  Ga.  160. 
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494. 


Hot  to  Try  Title.  —  See  note  4. 
2.  XTseleflSy  Unauthorized,  and  VnlawM  Aett 
-  See  notes  5,  6. 
See  note  i. 


HoT«r  Iwiiod 


Indiana,  —  Com.  v,  Cass  County,  151 
Ind.  517. 
Iowa.  —  Rummel  v.  Dealy,  112  Iowa 

S03. 
Louisiana,  —  Cumberland     Telephone, 

etc.,  Co.  V.  Texas,  etc.,  R.  Co.,  52  La. 

Ann.  1850;  State  v.  New  Orleans  Gas 

Light  Co.,  108  La.  67. 

Minnesota.  —  State  v.  Minnesota 
Transfer  R.  Co.,  80  Minn.  108. 

New  Jersey.  —  Bridgeton  v.  Bridge- 
ton,  etc..  Traction  Co.,  62  N.  J.  L.  592 ; 
Warmolts  v.  Keegan,  69  N.  J.  L.  186. 

Pennsylvania.  —  Long  v.  Springfield 
Water  Co.,  8  Del.  Co.  Rep.  (Pa.)    151. 

South  Carolina.  —  Padgett  v.  McAl- 
hany,  53  S.  Car.  139. 

Texas.  —  Newton  v.  Leal,  (Tex.  Civ. 
App.  1900)  56  S.  W.  Rep.  209;  Dean 
V.  Campbell,  (Tex.  Civ.  App.  1900)  59 
S.  W.  Rep.  294;  Altgelt  v.  Campbell, 
(Tex.  Civ.  App.  1904)  78  S.  W.  Rep.  967. 

Virginia,  —  Richmond  R.,  etc.,  Co.  v. 
Brown,  97  Va.  26. 

United  States.  —  Kimberlin  v.  Com- 
mission to  Five  Civilized  Tribes,  104 
Fed.  Rep.  653,  44  C.  C.  A.  109. 

493.  4.  Ashwell  v.  Bullock,  1 22  Mich. 
620 ;  Piper  v.  Wayne  Circuit  Judge,  1 22 
Mich.  688;  State  v.  Police  Com'rs,  80 
Mo.  App.  206,  2  Mo.  App.  Rep.  518; 
State  V.  Williams,  54  Neb.  154;  Kokes 
V.  State,  55  Neb.  691 ;  State  v.  Haverly, 
62  Neb.  767 ;  Searing  v,  Gark,  69  N. 
J.  L.  609;  People  V.  New  York  Casu- 
alty Co.,  (Supm.  Cl  Spec.  T.)  34  Misc. 
(N.  Y.)  326 ;  People  v  Rickerson,  56 
N.  Y.  App.  Div.  588;  People  v.  Board 
of  Canvassers,  75  N.  Y.  App.  Div.  no; 
People  V.  Police  Com'rs,  174  N.  Y.  450 ; 
State  V.  Newark,  8  Ohio  Dec.  34^,  6 
Ohio  N.  P.  523 ;'  Com.  v.  Connell,  5 
Lack.  Leg.  N.  (Pa.)  332;  Brennan  v. 
Butler,  22  R.  L  228;  Kimball  v  Olm- 
sted, 20  Wash.  629. 

Contra.  —  In  Maryland  and  Virginia 
it  is  the  established  procedure  that  title 
to  office  can  be  tried  by  mandamus. 
Duer  V,  Dashiell,  91  Md.  669 ;  Sinclair 
V.  Young,  100  Va.  284. 

Title  to  Office  Vot  Involved.  —  Man- 
damus proceedings  to  compel  the  grant- 
ing of  a  certificate  of  the  relator's  elec- 
tion to  an  office  whose  existence  at  the 
time  when  the  election  was  held  is  dis- 


puted, do  not  involve  title  to  office  and 
may  be  maintained.  Kokes  v.  State,  55 
Neb.  691. 

So  mandamus  is  the  proper  remedy 
to  compel  a  board  of  supervisors  to 
recognize  the  relator  as  a  member  of  the 
Doard  when  he  holds  a  certificate  of 
election  and  there  is  no  dispute  as  to 
the  facts  involved,  the  question  of  re- 
lator's qualification  thus  being  a  ques- 
tion of  law  only.  People  v.  Erie 
County,  42  N.  Y.  App.  Div.  510. 

Beitoration  to  Office. —  Thompson  v. 
Troup,  74  Conn.  121 ;  Marshall  v.  Illi- 
nois State  Reformatory,  103  111.  App. 
65,  aMrmed  201  III.  9;  State  v.  New 
Orleans,  107  La.  632;  State  v.  Police 
Com'rs,  80  Mo.  App.  206 ;  People  v. 
Cram,  (Supm.  Ct.  Spec.  T.)  29  Misc. 
(N.  Y.)  359 ;  Com.  v.  Gibbons,  196  Pa. 
St.  97;  Schmulbach  v.  Speidel,  50  W. 
Va.  553. 

Mandamus  is  the  proper  remedy  to 
compel  the  admission  into  office  of  one 
whose  right  is  established  but  from 
whom  the  office  or  its  appurtenances  are 
withheld.  Matter  of  Journal  Pub.  Club. 
(Supm.  Ct.  Spec.  T.)  30  Misc.  (N.  Y.) 
326.  To  the  same  effect  see  Eldodt  v. 
Territory,  10  N.  Mex.  141  ;  State  v, 
Kersten,   118  Wis.  287. 

6.  Wood  V.  State,  155  Ind.  i ;  Capps 
V.  Russell,  25  Tex.  Gv.  App.  257  [both 
cases  citing  13  Encyc.  of  Pl.  and  Pr. 
493] ;  Lurtz  v.  Hardcastle,  i  Marv. 
(Del.)  450 ;  State  v,  Otero,  52  La.  Ann. 
I ;  State  v.  Hunter,  1 1 1  Wis.  582. 

6.  Lurtz  V.  Hardcastle,  i  Marv. 
(Del.)  450;  Testard  v.  Brooks,  (Tex. 
Civ.  App.   1902)   70  S.  W.  Rep.  240. 

494.  1.  Wood  V.  State,  155  Ind.  i, 
citing  13  Encyc.  of  Pl.  and  Pr.  494. 
See  also  the  following  cases: 

Alabama.  —  Ex  p.  Goldthwaite,  lao 
Ala.  481. 

Illinois.  —  Gunning  v.  Sheahan,  73 
111.  App.  1x8;  People  V,  Chicago,  99 
111.  App.  489. 

Kansas.  —  State  v.  Atchison,  etc.,  R. 
Co.,  60  Kan.  858,  57  Pac.  Rep.  106. 

Louisiana.  —  State  v.  Sommervillc, 
III   La.   1015. 

New  York.  —  People  v.  Board  of 
Town  Canvassers,  (Supm.  Ct.  Spec  T.) 
32  Misc.  (N.  Y.)   131. 
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40S«     irnAathoriMd  Aeto  HoTer  Compelled.  —  See  note  I. 
Xrnlawfnl  Aoti  Never  Compelled.  —  See  note  2. 

496.    3.  Betermination  of  ConBtitntional  Questions.  —  See  note  i . 
4  Hatnro  of  delator's  Sight  —  Xvst  Be  Olesr  Legal  Bight  — 
See  notes  2,  3,  4. 


Texas,  —  Jackson  v.  Swayne,  92  Tex. 
24a. 

West  Virginia.  —  Hall  v,  Staunton, 
(W.  Va.  1904)  47  S.  £.  Rep.  265. 

Mere  Abetraet  Bighti.  —  Bishoff  v. 
State,  43  Fla.  67 ;  Board  of  Education 
V.  Bolton,  85  III.  App.  92.  See  also 
U.  S.  V,  Root,  18  App.  Cas.  (D.  C.)  239. 

nma  for  Performance  Pasted.  —  State 
V.  New  Castle,  2  Penn.  (Del.)  466 ;  Peo- 
ple V.  Jeffers,  186  111.  631 ;  Ellis  v. 
Whitaker,  62  Kan.  582;  State  v.  St. 
Paul,  104  La.  280;  State  v.  Lewis,  iii 
La.  693  ;  Summerson  v.  Schilling,  94  Md. 
582;  Duvall  V.  Swann,  94  Md.  608; 
State  V,  Corley,  168  Mo.  126;  Goodman 
V,  Freenolders,  66  N.  J.  L.  571. 

Term  of  OAoe  Expired. —  People  v, 
dicago,  106  111.  App.  72  \  State  v.  Po- 
lice Com'rs,  80  Mo.  App.  206,  2  Mo. 
App.  Rep.  518.  See  also  Terry  v. 
Baker,  67  b.  W.  Rep.  258,  23  Ky.  L. 
Rep.  2406  (expiration  of  respondent's 
term  of  office) ;  State  v.  Finley,  74  Mo. 
App.  213  (term  of  office  on  point  of  ex- 
piration). 

499.  1.  Alabama,  —  State  v,  Wil-. 
son,  123  Ala.  259. 

California.  —  Maxwell  v.  Fire  Com'rs, 
139  Cal.  229. 

Illinois.  —  Civil  Service  Commission 
V.  Kenyon,  86  111.  App.  547;  People  v. 
Cook  County,  176  III.  576. 

New  York.  —  People  v.  Boeu'd  of 
C^invassers,  (bupm.  Ct.  Spec.  T.)  61 
N.  Y.  Supp.  727;  People  v.  Parmerter, 
158  N.  Y.  38s. 

Oklahoma.  —  Huddleston  v.  Noble 
County,  8  Okla.  614. 

Pennsylvania.  —  Com.  v.  Griest,  22 
Pa.  Co.  Ct  482,  8  Pa.  Dist.  468,  2 
Dauphin  Co.   Rep.    (Pa.)   247. 

Virginia.  —  Richmond  v.  Epps,  98 
Va.  233. 

West  Virginia.  —  Dent  v.  Taylor 
County,  45  W.  Va.  750. 

Wisconsin.  —  State  v.  Nelson,  105 
Wis.  III. 

Bo  Power  Conferred  by  Writ.  —  Sharp- 
less  V.  Buckles,  6s  Kan.  838 ;  People  v. 
Land  Office  Com'rs,  149  N.  Y.  26. 

Pover  of  Beepondent  Bonbtfal. —  Man- 
damus will  not  lie  to  compel  an  officer 
to  issue   a  license  in   conformity  with 


a  municipal  ordinance  when  a  subse- 
quent ordinance  has  revoked  the  license 
previously  granted.  McGann  v.  People, 
X94  111.  526. 

2.  Park  v,  Candler,  113  Ga.  647; 
Reddick  v.  People,  82  111.  App.  85; 
Wilson  V.  Bradley,  105  Ky.  52;  J.  H. 
Wentworth  Co.  v.  French,  176  Mass. 
442;  Pollard  V.  Atwood,  79  Mo.  App. 
193,  2  Mo.  App.  Rep.  387;  State  v. 
Royse,  (Neb.  1902)  91  N.  W.  Rep.  559; 
Edward  C.  Jones  Co.  v.  Guttenberg,  66 
N.  J.  L.  58;  People  v.  Calder,  85  N.  Y. 
App.  Div.  31 ;  Capital  Printing  Co.  v. 
Hoey,  124  N.  Car.  767 ;  State  v.  Wilbur, 
loi  Tenn.  211;  State  v.  Craig,  (Tenn. 
Ch.  1 901)  64  S.  W.  Rep.  326;  Powell 
V.  Dawson,  45  W.  Va.  780;  State  v. 
Wyoming  County  Ct.,  47  W.  Va.  672. 

Againit  Spirit  of  Law.  —  State  v.  Beck, 
25  Nev.  105 ;  Moore  v.  Napier,  64  S. 
Car.  564. 

496.  1.  Michigan.  —  Michigan  Mut. 
L.  Ins.  Co.  V.  Hartz,  129  Mich.  104. 

Missouri.  —  State  v.  Renick,  157  Mo. 
^9?. 

New  Jersey.  —  Casey  v.  Chase,  64  N. 
J.  L.  207. 

New  York.  —  People  v.  Coler,  56  N. 
Y.  App.  Div.  98. 

North  Carolina.  —  Mott  v.  Forsyth 
County,  126  N.  Car.  866. 

Ohio.  —  State  v.  Hubbard,  12  Ohio 
Cir.  Dec.  87. 

Oklahoma.  —  Territory  v.  Crum,  13 
Okla.  9. 

S.  Brophy  v.  Schindler,  126  Mich. 
341,  citing  13  En  CYC.  of  Pl.  and  Pr. 
496.    See  also  the  following  cases: 

District  of  Coli/^mbia.  —  U.  S.  v. 
Hitchcock,  21  App.  Cas.  (D.  C.)  252, 
affirmed  190  U.  S.  316. 

Illinois.  —  Reddick  v.  People,  82  III. 
App.  85 ;  Scanlan  v.  Schwai),  103  III. 
App.  93 ;  People  v,  Perrin,  103  111.  App. 
410;  People  V.  Cliicago,  104  111.  App. 
250;  People  V.  Cook  County,  176  111. 
576. 

Indiana.  —  Wood  v.  State,  155  Ind.  i ; 
State  V.  Overman,  157  Ind.  141. 

Louisiana.  —  State  v.  Smith,  104  La. 
370. 

Nebraska.  —  State  v.  Weston,  (Neb. 
1903)  93  N.  W.  Rep.  182. 
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497.    Xut  B«  Szlttiiig  Bight  —  See  note  2. 

6.  Nature  of  Acts   Commanded  —  a.  What   Control 
Will  Be  Imposed.  — See  note  3. 

Ministerial  Aeti.  —  See  note  4. 
To  Do,  Not  to  Undo.  —  See  note  5. 
Qonoral  Conno  of  Oondnot.  —  See  note  6. 

b.  As  Respects  Respondent's  Duty.— See  note  7 


New  York,  —  Matter  of  Howard, 
(Supm.  Ct.  Spec.  T.)  26  Misc.  (N.  Y.) 

233. 

Pennsylvania,  —  G)m.  v.  Jones,  a 
Dauphin  Co.  Rep.  (Pa.)  7z\  Mercur  v. 
Media  Electric  Light,  etc.,  Co.,  19  Pa. 
Super.  Ct.  519;  Douglas  v.  McLean,  25 
Pa.  Super.  Ct.  9. 

West  Virginia.  —  State  v.  Wyoming 
County  Ct.,  47  W.  Va.  672. 

Apportionment  of  Behool  Funds.  — 
Where  the  right  to  an  apportionment  of 
school  funds  is  made  dependent  by  stat- 
ute on  certain  statistical  leports,  man- 
damus will  not  lie  to  compel  such  appor- 
tionment when  such  reports  have  not 
been  made.  Ortega  v.  Padilla,  xo  N. 
Mex.  40. 

496.  8.  Davis  v.  Miller  Signal  Co., 
105  111.  App.  657;  State  V.  Wenzel,  55 
Neb.  210. 

4.  Brophy  v.  Schindler,  126  Mich.  341 
[citing  13  En  CYC.  of  Pl.  and  Pr.  496] ; 
Reddick  v.  People,  82  111.  App.  85 ; 
Scanlan  v.  Schwab,  103  111.  App.  93; 
Davis  V,  Miller  Signal  Co.,  105  111.  App. 
657 ;  State  v.  New  Orleans,  *»tc.,  R.  Co., 
52  La.  Ann.  1570;  U.  S.  Fidelity,  etc., 
Co.  V,  Linehan,  71  N.  H.  622;  People 
V.  Pierce,  (Supm.  Ct.  Spec.  T.)  38  Misc. 
(N.  Y.)  332;  State  v,  Albright,  11  N. 
Dak.  22. 

497*  9.  Yates  v.  People,  207  111. 
316;  Summerson  v.  Schilling,  94  Md. 
582;  Matter  of  Rooney,  (Supm.  Ct. 
Spec.  T.)  26  Misc.  (N.  Y.)  73. 

8.  Colorado.  —  Orman  v.  People,  18 
Colo.  App.   302. 

District  of  Columbia.  —  U.  S.  v. 
Hitchcock,  21  App.  Cas.  (D.  C.)  252, 
affirmed  190  U.  S.  316. 

Illinois.  —  Cook  County  v.  People,  78 
111.  App.  586 ;  Reddick  v.  People,  82  111. 
App.  85 ;  Illinois  State  Board  of  Health 
V.  People,  102  III.  App.  614;  People  v. 
Van  Cleave,  183  111.  330. 

Maryland.  —  Robey  v.  Prince  George's 
County,  92  Md.  150. 

Missouri.  —  State  v.  Higgins,  76  Mo. 
App.  319;  State  V.  Jones,  155  Mo. 
S70. 


New  Hampshire.  —  Hart  v,  Folsom. 
70  N.  H.  213. 

New  York.  —  People  v.  Roberts,  1 63 
N.  Y.  70,  reversing  45  N.  Y.  App.  Div. 
145 ;  People  v.  Land  Office  Com'rs,  149 
N.  Y.  26. 

Virginia,  —  Eubank  v,  Boughton,  98 
Va.  499. 

Utah.  —  Miles  v.  Wells,  22  Utah  55. 

Wisconsin.  —  State  v.  Chittenden,  112 
Wis.  569. 

United  States.  —  Kimberlin  v.  Com- 
mission to  Five  Civilized  Tribes,  104 
Fed.  Rep.  653,  44  C  C.  A.  109. 

4.  People  V.  Van  Cleave,  183  111  330; 
Dreyfus  v.  Lonergan,  73  Mo.  App.  336 ; 
People  V.  Guggenheimer,  (Supm.  Ct. 
Spec.  T.)  28  Misc.  (N.  Y.)  735 ;  Hebb  v. 
Cayton,  45  W.  Va.  578. 

5.  Hayes  v.  Morgan,  81  111.  App.  665 : 
State  V.  St.  Paul,  104  La.  280 ;  State  v. 
Police  Jury,  108  La.  311  ;  Sweet  v.  Con- 
ley,  20  R.  I.  381 ;  Butler  v.  Board  of 
Aldermen,  22  R.  I.  249 ;  Civic  Federa- 
tion V.  Salt  Lake  County,  22  Utah  6. 

6.  State  V.  Associated  Press,  159  Mo. 
410.  Compare  State  v.  St.  Louis,  x6i 
Mo.  371. 

Prosecutions  for  Violation  of  Law. — 
Mandamus  to  compel  the  prosecution  of 
persons  for  violation  of  laws  regulat- 
ing the  sale  of  intoxicating  liquors  does 
not  involve  such  a  general  course  of 
official  conduct  as  is  beyond  the  power 
of  the  court  to  oversee.  Goodell  v. 
Woodbury,  71   N.  H.  378. 

7.  California.  —  Hilton  v.  Curry,  1 24 
Cal.  84;  Angus  v.  Browning,  130  Cal. 
502. 

Illinois,  —  People  v.  Chicago,  xo6  111. 
App.  72, 

Kansas,  —  Sharpless  v.  Buckles,  65 
Kan.  838. 

Kentucky.  —  German  Security  Bank 
V.  Coulter,  112  Ky.  577;  Louisville  City 
Nat.  Bank  v.  Coulter,  112  Ky.  584. 

Louisiana,  —  State  v.  Smith,  104  La. 
370;  State  V.  Lockett,  52  La.  Ann. 
1620. 

Nebraska,  —  State  v, .  Whipple,  60 
Neb.  650. 
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498.    6.  Mwt  of  Another  Bemedy  —  other  Legal  Bonedy.  —  See 
note  I. 


New  y^*.  — People  v.  York.  (Supm. 
Cx.  Spec  T.)  J7  Misc.  (N.  Y.)  658; 
People  V.  Pierce,  (Supm.  Ct.  Spec.  T.) 
38  Misc.  (N.  Y.)  33«. 

Pennsylvania. —  Yiooyer  v.  Reap,  10 
Kulp  (Pa.)  59,  X4  York  Leg.  Rec.  (Pa.) 
62;  Davis  V.  Patterson,  u  Pa.  Super. 

Ct,  479.  ,    , . 

^or/imf /on.  —  State   v.  Jenkins,   21 

Wash.  364* 

United  States.— -V/ezvtr  v.  Ogden 
City,  HI  Fed.  Rep.  323;  Cleveland  v. 
U.  S.,  49  C.  C.  A.  383,  1"  Fed.  Rep. 

341. 

Doty  Xvit  Bo  Podtivo.  — It  is  not 
within  the  province  of  mandamus  to 
compel  an  officer  to  do  more  than  what 
the  law  clearly  requires  of  him ;  and  the 
writ  will  not  issue  to  compel  a  city 
derk  to  print  twice  on  an  official  ballot 
the  name  of  one  who  was  nominated  by 
two  parties  for  the  same  office,  merely 
because  the  election  law  does  not  pro- 
hibit such  double  printing.  State  v.  An- 
derson, 100  Wis.  523. 

Yolnntftry  Annmption  of  DntiM  of 
Another.  —  Mandamus  will  not  lie  to 
compel  an  officer  to  perform  what  is  the 
official  duty  of  another,  though  he  may 
be  voluntarily  performing  a  part  of  such 
duties  as  that  other's  agent.  Holtzclaw 
V,  Riley,  113  Ga.  1023. 

498.  1.  California.—  Williams  v. 
Bagnelle,  138  Cal.  699. 
Florida.  —  State  v.  Cone,  40  Fla.  409. 
Iowa.  —  Rummel  v.  Dealy,  112  Iowa 
503;  Vincent  v.  Ellis,  n6  Iowa  609; 
Preston  v.  Board  of  Education,  (Iowa 
1904)  100  N.  W.  Rep.  54. 

Louisiana.  —  State  v.  Sommerville, 
104  La.  639;  State  v.  Police  Jury,  108 
La.  311;  State  v.  Sommerville,  iii  La. 
lOTs;  State  v.  Board  of  Police  Com'rs, 
(La.  1904)  37  So.  Rep.  16. 

Maryland.  —  Bembe  v.  Anne  Arundel 
County,  94  Md.  330. 

Massachusetts.  —  Selectmen  v,  Tem- 
pleton  St.  R.  Co.,  184  Mass.  294. 

Michigan.  —  Secretary  of  State  v. 
National  Salt  Co.,  126  Mich.  644; 
Qarke  v.  Hill,  132  Mich.  434.  See  also 
Johnston  v.  Mitchell,  120  Mich.  589. 

Missouri.  —  Pa3me  v.  School  Dist,  87 
Mo.  App.  415;  Tyler  v.  Lamar  Tp. 
Board,  75  Mo.  App.  561. 

Nebraska.  —  State  v,  Osbom,  60  Neb. 
415;    Horton   v.   State,    60    Neb.    701; 


State  V.  Houseworth,  63  Neb.  658; 
Stote  V.  Jessen,  (Neb.  1902)  9^  N.  W. 
Rep.  584;  Moores  v.  Stote,  (Neb.  1903) 
93  N.  W.  Rep.  986. 

New  Hampshire. —  StortT  Post  v. 
Page,  70  N.  H.  280. 

New  York.  —  Jones  v.  Fonda,  85  N. 
Y.  App.  Div.  265 ;  People  v.  Interurban 
St  R.  Co.,  177  N.  Y.  296. 

North  Carolina.  — V/right  v.  Bond, 
127  N.  Car.  39. 

Pennsylvania.  —  Com.  v.  Sellers,  ai 
Pa,  Co.  Ct.  509.  7  Pa.  Dwt  665,  1 
Dauphin  Co.  Rep.  (Pa.)  333 ;  Boyle  v. 
Lansford  School  Dist.,  8  Pa.  Dist.  436 ; 
Kensington  Electric  Co.  v.  Philadelphia, 
187  Pa.  St.  446,  43  W.  N.  C.  (Pa.)  186. 

Rhode  Island.  —  Sweet  v.  Conley,  20 
R.  I.  381 ;  Brennan  v.  Butler,  22  R.  I. 
228. 

r^jro*.— Hogue   v.   Baker,   9^   Tex.    , 
58;  Shrewsbury  v.  Ellis,  26  Tex.  Civ. 
App.  406. 

Vermont.  —  Farr  v.  St  Johnsbury,  73 

Vt.  4a. 

Virginia.  —  Eubank  v,  Boughton,  98 
Va.  499. 

Washington.  —  Stote  v.  CHieetham, 
20  Wash.  64;  Stote  v.  Tallman,  25 
Wash.  295. 

Wisconsin.  —  Board  of  Education  v. 
State,  100  Wis.  455;  State  v.  Elliott 
108  Wis.  163. 

Diaeretion  of  Conrt.  —  While  there  is 
no  hard  and  fast  rule  that  the  mere  ex- 
istence of  a  remedy  by  action  defeats  an 
application  for  mandamus,  yet  where 
such  a  remedy  exists  the  application  for 
mandamus  is  addressed  to  the  sound 
discretion  of  the  court.  People  v.  Lin- 
denthal,  77  N.  Y.  App.  Div.  515. 

Thus,  where  the  relator's  right  to  pay- 
ment from  the  city  is  clear  and  there  are 
funds  on  hand  applicable  to  such  pay- 
ment, the  court,  in  the  exercise  of  a 
sound  discretion,  will  by  mandamus 
compel  a  ministerial  officer  to  audit  and 
pay  the  claim,  notwithstanding  he  might 
maintoin  an  action.  People  v.  Coler,  34 
N.  Y.  App.  Div.  167.  See  also  Stote  v. 
Great  Falls,  19  Mont  518;  Stote  v. 
Philipsburg,  23  Mont.  16. 

But  it  is  only  when,  upon  both  the 
facts  and  the  law,  it  clearly  appears  that 
there  can  be  no  defense  to  a  claim 
against  a  city  for  work  done  under  ex- 
press contract,  that  the  court  will  exer- 


55 


408-499 


MANDAMUS. 


Vol.  XIII. 


408.     Othtr  BaoMdiM  Xvst  B§  Adequto.  - 

7.  Bilcretion  of  Court  to  luue  - 
-  See  note  3. 
400«     WiMn  BcUtor  Em  B««i  at  Tanlt  —  See  note  I . 


See  note  2. 

Hot  AlwajB  MatUr  of  ll^lit. 


cise  its  discretionaiy  power  to  compel 
the  payment  of  a  debt  in  advance  of 
judgment  obtained  after  a  trial  had  in 
the  regular  way.  People  v.  Coler,  61  N. 
Y.  App.  Div.  22z» 

The  LoM  of  the  Legal  Bemedj  by  neg- 
lect to  pursue  it  within  the  time  limited 
by  statute  gives  no  right  to  prosecute 
mandamus  to  effect  the  same  relief. 
Manchester  v,  Furnald,  71  N.  H.  153. 

408.  2.  State  v.  District  Ct.,  77 
Minn.  302  [citing  13  Encyc.  op  Pl.  and 
Pr.  498]  ;  State  v.  Wilson,  133  Ala.  259; 
State  V,  Kamman,  151  Ind.  407;  State 
V.  Real  Estate  Bldg.,  etc.,  Assoc,  151 
Ind.  502;  State  v.  Renick,  157  Mo.  292; 
Sute  V.  Coufal,  (Neb.  1901)  95  N.  W. 
Rep.  362;  Moores  v.  State,  (Neb.  1904) 
99  N.  W.  Rep.  249;  Hazelwood  v,  Ro- 
gan.  95  Tex.  295 ;  Bacon  v.  Tacoma,  19 
Wash.  674 ;  State  v.  Gardner,  32  Wash. 
550;  Lobban  v.  State,  9  Wyo.  377. 

Bight  to  Damages  Ko  Bar  to  Mandamnt. 
—  As  supporting  the  principle  laid 
down  in  the  original  note  see  State  v. 
Jacksonville  Terminal  Co.,  41  Fla.  Z77 ; 
Cumberland  Telephone,  etc.,  Co.,  v.  Mor- 
gans, etc.,  R.  Co.,  5 1  La.  Ann.  29 ;  Fur- 
bish V,  Kennebec  County,  93  Me.  117; 
Weihenmayer  v.  Bitner,  88  Md.  325; 
Baltimore  University  v,  Colton,  (Md. 
1904)  57  Atl.  Rep.  14;  People  v.  New 
York  Cent,  etc.,  R.  Co.,  168  N.  Y.  187; 
Richmond  R.,  etc.,  Co.  v.  Brown,  97  Va. 

Szistenoe  of  Equitable  Bemedy.  —  State 
V.  Sneed,  105  Tenn.  712  [citing  13 
Encyc.  of  Pl.  and  Pr.  498]  ;  Baltimore 
University  r.  Colton,  (Md.  1904)  57 
Atl.  Rep.  14.  Contra,  State  v,  Hart- 
ford St.  R.  Co.,  76  Conn.  174;  Durfee 
V.  Harper,  22  Mont.  354. 

Inflnenoe  on  Conrt*s  Biieretion.  —  The 
existence  of  an  equitable  remedy  may 
influence  the  court  in  the  exercise  of  its 
discretion.  People  v.  New  York  Cent., 
etc.,  R.  Co.,  168  N.  Y.  187. 

Bemedy  Beqniring  Action  by  Legis- 
latore  Is  Inadequate.  —  The  right  given 
by  Code  Civ.  Pro.  N.  Y.,  9  264,  to  file 
claims  against  the  state  in  the  Court  of 
Claims  and  have  them  determined,  inas- 
much as  relief  depends  on  the  future 
action  of  the  legislature  in  providing  for 


the  payment  of  the  judgment  recorered, 
is  not  so  adequate  or  complete  as  to  pre- 
clude resort  to  mandamus.  People  v. 
Roberts,  45  N.  Y.  App.  Div.  145. 

8.  J.  H.  Wentworth  Co.  v.  French, 
176  Mass.  442,  citing  13  Encyc.  of  Pl. 
AND  Pr.  498.  See  also  the  following 
cases: 

Illinois.  —  Cicero  r.  People,  105  111. 
App.  406;  People  V,  (Chicago,  106  III. 
App.  72. 

Iowa.  —  Vincent  v.  Ellis,  116  Iowa 
609. 

Michigan.  —  MacKinnon  v.  Auditor- 
Gen.,  130  Mich.  552,  9  Detroit  Leg.  N. 
177:  Fletcher  v.  Alpena  Circuit  Judge, 
(Mich.  1904)  99  N.  W.  Rep.  748. 

Mississippi.  —  Bogan  v.  Holder,  76 
Miss.  597. 

Nebraska.  —  Moores  v.  State,  (Neb. 
1904)  99  N.  W.  Rep.  249;  State  v. 
Moores,  (Neb.  1904)  99  N.  W.  Rep. 
842. 

New  York.  —  People  v.  McGuire, 
(Supm.  Ct.  Spec.  T.)  31  Misc.  (N.  Y.) 
324 ;  People  v.  American  Union  L.  Ins. 
Co.,  (Supm.  Ct.  Tr.  T.)  31  Misc.  (N.  Y.) 
617;  Matter  of  Herman,  47  N.  Y.  App. 
Div.  640;  People  v.  Coler,  58  N.  Y. 
App.  Div.  131 ;  People  v.  Listman,  84 
N.  Y.  App.  Div.  633»  82  N.  Y.  Supp. 
784. 

Pennsylvania.  —  Widening  of  Consho- 
hocken  Ave.,  12  Pa.  Super.  Ct.  573. 

Wisconsin.  —  State  v.  Bumell,  104 
Wis.  246. 

Improper  Xotivee  of  Belator.  —  Man- 
damus will  be  granted  only  in  further- 
ance of  justice,  and  not  where  it  is  ap- 
parent that  it  is  applied  for  to  gratify 
the  spite  of  a  private  individual,  nor 
where  the  relator  has  instigated,  au- 
thorized, or  approved  the  acts  com- 
plained of.  Donahue  v.  State.  (Neb. 
1903)  96  N.  W.  Rep.  1038. 

4tNI.  1.  J.  H.  Wentworth  Co.  v. 
French,  176  Mass.  442  [citing  13  Encyc. 
OF  Pl.  and  Pr.  499]  McConoughey  v. 
Torrence,  124  Cal.  330;  State  v.  Police 
Board,  107  La.  162;  State  v.  District 
Ct.,  29  Mont.  265 ;  State  v.  Holmes, 
(Neb.  1902)  91  N.  W.  Rep,  175;  Man- 
chester V.  Fumald,  71  N.  H.  153;  Peo- 
ple V.  Maxwell,  87  N.  Y.  App,  Div. 
391. 
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SCO.    y.  Hakdaxus  Cokpabed  with  Otheb  Bexsdiss  —  1. 
Bill  in  Chancery  —  l^innotion  and  Xandamni.  —  See  note  3. 

2.  Certiorari  —  Itandminiif  Commands.  —  See  note  4. 
SOS.     yn.  IVTERFEBIVO  BT  HAKDAKVB  WITH  OTHEB  FBOCXID- 
Dies  —  1.  In  Ckneral  —  Another  Aotlon  Pending.  —  See  note  I. 
2.  Iqjnnction.  —  See  note  3. 

504.     ym  ILorDAMITS  A8  BES  AD JUDICATA  —  Ctoneral  Bffeet   of 
Proeeedlng.  —  See  note  I. 

Seeond  AppUeation.  —  See  notes  2,  3. 

S08.    X.  JunisDicTioK  —  2.  Federal    Conrts  —  b.  Circuit 
Courts  of  Appeals  —  incidental  Powor.  —  See  note  2. 
ff09.    c.  Circuit  Courts  — Andiiary  JuHidioUon.  —  See  note  i. 
SIO.    d.  District  Courts  —  Same  limitaUom.  —  See  note  i. 


M#«  S.  State  v.  Connersville  Natu- 
ral Gas  Co.,  (Ind.  1904)  71  N.  E.  Rep. 
483 ;  State  v.  Chester  Tp.,  25  Ohio  Cir. 
Ct  424. 

4.  Flanders  v.  Roberts,  182  Mass. 
524;  People  V.  Woodbury,  88  N.  Y. 
App.  Diy.  593. 

M3.  I.  Motion  to  Vacate  Judgment 
on  Wbieh  Application  Is  Based.  —  Where 
a  motion  for  the  vacation  of  a  judg- 
ment, directing  the  commissioner  of 
public  lands  to  make  a  deed  therefor, 


In  an  Action  by  a  Teacher  to  BecoTor 
Salary,  the  employment  being  contract- 
ual, the  fact  that  mandamus  to  compel 
the  payment  of  such  salary  has  been 
denied  in  the  discretion  of  the  court,  its 
issuance  not  being  a  matter  of  strict 
right,  does  not  constitute  a  bar.  Stein- 
son  V,  Board  of  Education,  165  N.  Y. 

431. 

8.  Everill  v.  Swan,  20  Utah  56,  citing 
13  En  CYC.  OF  Pl.  and  Pr.  504. 

A  Disoontinnanoe  on  Motion  of  the  Be- 


i3  still  pending  and  undetermined,  man-     later,  though  based  on  the  ground  that 


damus  will  not  lie  to  enforce  the  judg- 
ment      Tate    V,     Bridges,     21     Wash. 

591. 
S.  State    V.     Qinton    County,     (Ind. 

1904)  70  N.  E.  Rep.  373,  984;  State  v, 

Homaday,  62  Kan.  334;  State  v.  Wy- 


mandamus  was  not  the  proper  remedy, 
will  not  bar  a  subsequent  application 
for  the  writ,  there  being  no  decision 
on  the  merits.  People  v.  York,  84  N. 
Y.  App.  Div.  440. 
Application  to  Court  After  Bel^isal  by 


oming  County  Ct.,  47  W.  Va.  672.  Com-    Judge.  —  Under    the    Organic    Act    of 


pare  Contra  Costa  Water  Co.  v.  Breed, 
139  Cal.  432. 

5M.  1.  Judgment  Binding  on  Suc- 
ceeMKr  in  OAce.  —  Schrader  v.  State,  157 
Ind.  341. 

Between  Other  Parties.  —  The  denial  of 
mandamus  in  a  proceeding  on  the  rela- 
tion of  a  city  to  compel  the  removal  of 
a  switch  in  a  street  railway,  in  com- 
pliance with  an  order  of  the  city  coun- 
cil, is  res  Judicata  in  an  application  for 
the  writ  by  a  citizen,  based  on  the  sworn 
facts.  State  v.  Hartford  St.  R.  Co.,  76 
Conn.  174. 

A  peremptory  writ  issued  on  the  re- 
lation of  A,  commanding  the  respond- 
ents to  count  a  certain  ballot,  is  a  bar 
to  an  appeal  by  the  respondents  from 
an  order  procured  by  A  to  set  aside  a 
later  alternative  writ  issued  on  the  re- 
lation of  B,  commanding  them  to  reject 
such  ballot,  which  was  obeyed  by  them. 
People  V.  Wells,  85  N.  Y.  App.  Div. 
378. 


Oklahoma  an  order  refusing  to  grant 
an  alternative  writ  of  mandamus,  made 
either  by  the  chief  justice  or  by  one  of 
the  associate  justices  of  the  Supreme 
Court,  is  not  a  bar  to  a  subsequent  ap- 
plication to  be  made  to  the  court  itself ; 
and  the  court  will  consider  and  treat 
it  as  being  in  the  nature  of  an  original 
proceeding.  Allen  v.  Reed,  10  Okla. 
105. 

8.  People  V.  Board  of  Town  Auditors, 
33  N.  Y.  App.  Div.  277. 

508.  8.  U.  S.  V.  Judges,  29  C.  C. 
A.  78,  85  Fed.  Rep.  177. 

When  Appeal  or  Emr  Liee.  —  In  re 
Westervclt,  39  C.  C.  A.  350,  98  Fed. 
Rep.  912;  James  v.  Central  Trust  Co., 
47  C.  C.  A.  374,  108  Fed.  Rep.  929. 

500.  1.  Indiana  v.  Lake  Erie,  etc., 
R.  Co.,  8s  Fed.  Rep.  .1;  Wiemer  v. 
Louisville  Water  Co.,  130  Fed.  Rep. 
246. 

510.  I.  Ancillary  Jurisdiction  Only. 
—  In  re  Coleman,  131  Fed.  Rep.  151. 
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fflO.    3.  CourU  of  Diftriot  of  Columbia  —  Snprtmt  Orart  — See 
note  2. 

4.  Highest  State  Courtl  —  Comtiiutional  and  ttetutory  ProTliioai. 

—  See  note  3. 

jS18«     BMtriotioni  and  LixnitationB.  —  See  note  I. 
516.    5.  Inferior  State  Courts  --  Varying  ProTiiioni  of  Constitntioni 
and  tutatis.  —  See  note  i. 


510*  S.  Church  v.  U.  S.,  13  App. 
Cas.  (D.  C.)  264- 

8.  Loniilana.  —  State  v.  Wells,  11 1 
La.  463. 

Maine.  —  The  Supreme  Court  has 
judisdiction  to  issue  mandamus  to  com- 
pel county  commissioners  to  issue  a  war- 
rant of  distress  for  the  payment  of 
damages  awarded  by  them  in  condemna- 
tion proceedings.  Furbish  v.  Kennebec 
County,  93  Me.  117. 

Misaonri.  —  The  Supreme  Court  may 
grant  mandamus  to  compel  the  Circuit 
Court  to  reinstate  and  proceed  with  a 
cause  which  it  has  erroneously  dismissed 
for  want  of  jurisdiction,  by  virtue  of 
the  general  superintending  control  over 
Circuit  Courts  which  the  constitution 
vests  in  the  Supreme  Court.  State  v. 
Neville,  157  Mo.  386. 

The  Supreme  Court  has  jurisdiction 
to  issue  mandamus  to  the  Courts  of 
Appeals.  State  v.  Smith,  172  Mo.  44,6; 
State  V.  Smith,  172  Mo.  618. 

Vebraska.  —  State  v,  Moores,  (Neb. 
1904)  99  N.  W.  Rep.  842. 

Bonth  Dakota.  —  Under  the  constitu- 
tional provision  which  vests  in  the 
Supreme  Court  general  superintending 
control  over  the  inferior  courts  of  the 
state,  the  Supreme  Court  may  grant 
mandamus  to  compel  the  Circuit  Court 
to  entertain  matters  within  its  juris- 
diction.    Vine   V,   Jones,    13    S.    Dak. 

54. 
Texai«  —  Shirley    v,    Conner,     (Tex. 

1904)  80  S.  W.  Rep.  984. 

The  justices  of  the  Supreme  Court 
have  power  to  issue  the  writ  of  man- 
damus in  vacation.  Hines  v,  Morse,  92 
Tex.  194. 

The  Supreme  Court  has  no  jurisdic- 
tion to  is^ue  mandamus  to  a  county 
judge.    Turner  v.  Cotton,  93  Tex.  559. 

irtah.  —  State  v.  Booth,  21  Utah  88. 

Wiiooniin. —  State  v,  Johnson,  103 
Wis.  591. 

513.  1.  Arkanaai.  —  It  is  not  the 
practice  of  the  Supreme  Court  to  issue 
mandamus  to  a  court  inferior  to  the  Cir- 
cuit    Court,     unless     peculiar    circum- 


stances exist  showing  its  necessity. 
Fakes  v,  Stanley,  71  Ark.  30. 

lUnneoota.  —  The  writ  can  issue  only 
to  a  District  Court  or  to  a  judge  thereof 
in  his  official  capacity.  State  v.  District 
Ct,  77  Minn.  302. 

Hobraoka.  —  The  Supreme  Court  will 
deny  an  original  application  to  compel 
a  judge  of  the  District  Court  to  vacate 
an  injunction  granted  in  chambers, 
when  the  relator  has  made  no  applica- 
tion below  to  have  it  vacated.  State 
V,  Holmes,  (Neb.  1903),  97  N.  W.  Rep. 

243. 

An  application  for  mandamus  to 
police  officers  to  compel  prosecution  of 
violators  of  the  liquor  laws  should  be 
made  to  the  District  Court  in  the  first 
instance.  State  v,  Moores,  (Neb.  1904) 
99  N.  W.  Rep.  842. 

Waahington.  —  The  constitutional  lim- 
itation of  the  appellate  jurisdiction  of 
the  Supreme  Court  of  Washington  to 
amounts  exceeding  two  hundred  dollars 
applies  equally  to  its  original  jurisdic- 
tion by  mandamus ;  and  hence  it  cannot 
issue  mandamus  to  compel  the  Superior 
Court  to  entertain  an  appeal  from  a 
justice  of  the  peace  when  the  amount 
involved  is  less  than  two  hundred  dol- 
lars. State  V.  Superior  Ct,  21  Wash. 
108 

516.  1.  Alabama.  —  The  Circuit 
Courts  have  power  to  grant  mandamus, 
as  at  common  law.  State  v.  Crook,  123 
Ala.  657. 

Colorado.  •—  The  County  Courts  have 
jurisdiction  to  grant  mandamus.  Mann 
V.  People,  16  Colo.  App.  475. 

Dolawaro.  —  The  jurisdiction  of  the 
Supreme  Court  of  Delaware  extends 
throughout  the  state,  and  mandamus 
may  be  issued  by  such  court  from  one 
county  to  another  to  compel  the  per- 
formance of  the  duty  in  the  latter 
county.  Hastings  v.  Henry,  i  Marv. 
(Del.)  287. 

niinoia  —  Appellate  Court,  —  The 
jurisdiction  of  the  Appellate  Court  in 
mandamus  proceedings  exists  only  in 
aid  of  its  appellate  jurisdiction,  and  it 
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note  I. 
594. 
595. 
596. 


Xn.  YSVUE  —  Where   Conrte   of    Intoior   Jnriidtoltwi.  -—  See 

County  Where  Faeta  Arose.  —  See  note  3. 
Xandaanui  Against  Corporations.  —  See  note  2. 

XTTT.  Hahdaxub  to  Coubts  ahd  Jitbicial  OmciBS  — 


1.  In  General  —  a.  In  Matters  of  Discretion.  —  See  note  2. 


cannot  compel  the  granting  of  a  cer- 
tificate of  evidence  read  on  motion 
when  the  order  made  is  not  appealable. 
Matter  of  Eichenbaum  Plumbing  Co., 
77  111.  App.  363. 
Circuit  Courts,  —  People  v.  Chicago, 

193  III.  507. 

Kebraaka.  —  District  Courts  have  ju- 
risdiction, concurrent  with  the  Supreme 
Court,  of  mandamus  to  municipal 
officers.  State  v.  Moores,  (Neb.  1904) 
99  N.  W.  Rep.  842. 

When  no  issue  of  fact  is  raised,  a 
district  judge  at  chambers  may  grant 
mandamus.  Hopkins  v.  State^  64  Neb. 
10. 

VawJeney. —  Upon  the  trial  of  an  is- 
sue of  fact  at  the  Circuit,  upon  an  alter- 
native writ  of  mandamus,  granted  by 
the  Supreme  Court,  the  judge  has  no 
power  to  grant  a  peremptory  writ.  Ed- 
ward C.  Jones  Co.  v,  Guttenberg,  66  N. 
J.  L.  659. 

Vorth  Carolina  —  Superior  Court.  — 
The  jurisdiction  of  a  Superior  Court 
judge  in  chambers  is  confined  to  pro- 
ceedings which  do  not  involve  the  en- 
forcement of  a  money  demand.  Bearden 
V.  Fullam,  129  N.  Car.  477. 

Pennaylvania.  —  The  Court  of  Common 
Pleas  may  grant  mandamus  to  a  state 
officer  when  he  does  not  object  to  its 
jurisdiction.  Com.  v.  Bamett,  199  Pa. 
St.  161. 

The  Court  of  Quarter  Sessions  has 
power  to  issue  mandamus  to  compel  the 
levy  of  a  special  tax  to  pay  a  township 
indebtedness.  In  re  Marcy  Tp.,  8  Del. 
Co.  Rep.  (Pa.)  31,  10  Kulp  (Pa.)  43. 

Texas — Court  of  Criminal  Appeals. 
—  Mandamus  will  not  issue  from 
the  Court  of  Criminal  Appeals  of 
Texas  to  compel  the  clerk  of  the  court 
below  to  enter  upon  his  minutes  the 
final  sentence  in  a  criminal  case;  for 
until  sentence  is  passed  and  entered 
such  Court  of  Criminal  Appeals  has  no 
jurisdiction  of  the  case.  Jones  v.  State, 
43  Tex.  Crim.  419. 

Washington.  —  The  Superior  Court  has 
jurisdiction  of  mandamus  proceedings 
to  compel  the  presiding  officer  of  a  con- 


vention to  issue  a  certificate  of  nomina- 
tion to  the  nominee  of  such  convention. 
State  V,  Moore,  23  Wash.  1x5. 

5li3.  1.  People  v.  Clausen,  50  N.  Y. 
App.  Div.  286;  Loraine  v.  Pittsburg, 
etc.,  R.  Co.,  205  Pa.  St.  132;  Richmond 
R.,  etc.,  Co.  V.  Brown,  97  Va.  26. 

534**  3.  Richmond  R.,  etc.,  Co.  v. 
Brown,  97  Va.  26. 

535.  2.  Loraine  v.  Pittsburg,  etc., 
R.  Co.,  205  Pa.  St.  132. 

536.  2.  Dent  v.  Taylor  County,  45 
W.  Va.  762,  per  English,  J.,  dissenting, 
quoting  13  Encyc.  of  Pl.  and  Pr.  420 
[526].     See  also  the  following  cases: 

Alabama.  —  Ex  p.  Scudder-Gale  Gro- 
cery Co.,  120  Ala.  434. 

California. — Kerr  v.  Superior  Ct.,  130 
Cal.  183;  Walker  v.  Superior  Ct.,  139 
Cal.  108. 

Colorado.  —  People  v.  District  Ct., 
26  Colo.  399. 

District  of  Columbia.  —  U.  S.  v. 
Hitchcock,  21  App.  Cas.  (D.  C.)  252, 
affirming  190  U.  S.  316. 

Illinois.  —  People  v,  (Thurch,  103  111. 
App.  132 ;  People  v.  Cook  County,  176  III. 
576;  People  V.  Chytraus,  183  111.  190. 

Kansas.  —  St.  Louis,  etc.,  R.  Co.  v. 
Shinn,  60  Kan.  iii. 

Kentucky.  —  Blair  v.   McCann,    (Ky. 

1 901)  64  S.  W.  Rep.  984. 
Louisiana.  —  State   v.    St.    Paul,    104 

La.  no;  State  v.  Sommerville,  105  La. 
312;  State  V.  St.  Paul,  no  La.  722; 
State  V.  Sommerville,  no  La.  953. 

Maryland.  —  McCrea  v.  Roberts,  89 
Md.  238. 

Michigan.  —  Kreckler  v.  Perkins, 
(Mich.  1903)  97  N.  W.  Rep.  152;  Anti- 
Kalsomine  Co.  v,  Kent  Circuit  Judge, 
123  Mich.  658. 

Missouri.  —  State  v.  Neville,  157  Mo, 
386;  State  V.  Walker,  85  Mo.  App. 
247. 

Montana.  —  State  v.  Second  Judicial 
Dist.  Ct.,  23  Mont.  564 ;  State  v.  Dis- 
trict Ct.,  25  Mont.  202 ;  State  v.  Dis- 
trict Ct.,  26  Mont.  275. 

.V^&ra^^d.  —  State    v.     Stull,     (Neb. 

1902)  q6  N.  W.  Rep.  121;  State  v. 
Scott,  60  Neb.  98. 
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537.    Abuse  of  1MMretio&.  —  See  note  i. 

5a8.    b.  To  Compel  Performance  of  Ministerial  Acts. 

—  See  note  i. 

530.    c.  To  Compel  Performance  of  Specific  Acts  — 

(2)  Judicial  Acts.  —  See  note  2. 
53©.    d.  Instead  of  Appeal  or  Error  —  (i)  In  General— 

Mandamog  Dom  Hot  lie.  —  See  note  2. 


Nevada.  —  State  v.   Curler,  26  Nev. 

347. 

New  York.  —  People  v.  Woodbury,  70 
N,  Y.  App.  Div.  416. 

North  Dakota.  —  Oliver  v,  Wilson,  8 
N.  Dak.  590. 

Ohio.  — State  v,  Spiegel,  1 1  Ohio  Cir. 
Dec.  313,  20  Ohio  Cir.  Ct.  597. 

Texas.  —  Halliburton  v.  Martin,  28 
Tex.  Civ.  App.  1 27 ;  Aycock  v.  Clark,  94 
Tex.  375 ;  Murray  v.  Gillespie,  96  Tex. 
285. 

West  Virginia.  —  Roberts  v.  Paul,  50 
W.  Va.  528;  Fleshman  v.  McWhorter, 
54  W.  Va.  161. 

t;/a/i.  —  State  v.  Hart,  19  Utah  438. 

United  States.  —  Ex  p.  Union  Steam- 
boat Co.,  178  U.  S.  317;  Kimberlin  v. 
Commission   to    Five   Civilized   Tribes, 

104  Fed.  Rep.  653,  44  C.  C.  A.  109. 
537,     1.   High     School    v.    Sumner 

County,  6 1  Kan.  796  [.citing  13  Encyc. 
OF  Pl.  and  Pr.  527]  ;  Smith  v.  Jones, 
128  Cal.  14;  People  v.  Cook  County,  176 
111-  576;  State  V.  St.  Paul,  1x0  La.  995; 
Dodge  V.  Van  Buren  Circuit  Judge,  u8 
Mich.  189;  State  v.  District  Ct.,  (Mont. 
1904)  75  Pac.  Rep.  516;  State  v.  Sneed, 

105  Tenn.  711;  State  v.  Johnson,  103 
Wis.  591. 

In  West  Vir^ia  it  is  held  that  the 
writ  will  not  lie  to  control  or  question 
judicial  acts,  no  matter  how  erroneous 
may  have  been  the  exercise  of  the 
court's  discretion.  Roberts  v.  Paul,  50 
W.  Va.  528. 

53§.  1.  High  School  v.  Sumner 
County,  61  Kan.  796  [citing  13  Encyc. 
OP  Pl.  and  Pr.  528]  ;  Dent  v.  Taylor 
County,  45  W.  Va.  762,  per  English,  J., 
dissenting  [quoting  13-  Encyc.  of  Pl. 
AND  Pr.  528]  ;  Crook  v.  Newborg,  124 
Ala.  479 ;  U.  S.  v.  Hitchcock,  21  App.  Cas. 
(D.  C.)  252,  affirmed  190  U.  S.  316; 
Scott  V.  Bedell,  108  Ga.  205;  Bostock 
V.  Sams,  95  Md.  400 ;  New  Home  Sew- 
ing-Mach.  Co.  v.  Thomburg,  56  Neb. 
636. 

5d9«  2.  Alabama.  —  Ex  p.  Wood- 
ruff, 123  Ala.  99;  Ex  p.  Campbell,  130 
Ala.  171. 


California.  —  Walker  v.  Superior  Ct., 
139  Cal.  108. 

Illinois.  —  People  v.  Cook  County,  176 
111.  576. 

Indiana.  —  Gregg  v.  State,  151  Ind. 
241. 

Kansas.  —  St.  Louis,  etc.,  R.  Co.  v. 
Shinn,  60  Kan.  iii. 

Kentucky.  —  Blair  v.  McCann,  (Ky. 
1 901)  64  S.  W.  Rep.  984. 

Michigan.  —  Fletcher  v.  Alpena  Cir- 
cuit Judge,  (Mich.  1904)  99  N.  W.  Rep. 
748. 

Missouri.  —  State  v.  Walker,  85  Mo. 
App.  247. 

United  States.  —  Kimberlin  v.  Com- 
mission to  Five  Civilized  Tribes,  104 
Fed.  Rep.  653,  44  C.  C  A.  109;  Min- 
nesota Moline  Plow  Co.  v.  Dowagiac 
Mfg.  Co.,  (C.  C.  A.)  126  Fed.  Rep.  746. 

530*  2.  Ex  p.  Campbell,  130  Ala. 
171 ;  State  v.  Call,  41  Fla.  450;  Taub- 
man  v.  Aurora  County,  14  S.  Dak.  206 ; 
State  V.  Booth,  21  Utah  88,  each  citing 
or  quoting  13  Encyc.  op  Pl.  and  Pr. 
530.     See  also  the  following  cases: 

Alabama.  —  Ex  p.  Carlisle,  118  Ala. 
175  ;  Ex  p.  Woodruff,  123  Ala.  99 ;  Bald- 
win V.  Roman,  126  Ala.  266;  Bickley 
V.  Bickley,  129  Ala.  403;  Southern  R. 
Co.  V.  Walker,  132  Ala.  62. 

California.  —  Aldrich  v.  Superior  Ct, 
135  Cal.  12;  Gay  v.  Torrance,  143  Cal. 
169. 

Colorado.  —  People  v.  District  Ct., 
(Colo.  1904)  75  Pac.  Rep.  390;  People 
V.  Carpenter,  29  Colo.  365. 

Idaho.  —  State  v,  Whelan,  6  Idaho  78. 

Louisiana.  —  State  v.  King,  52  La. 
Ann.  1548;  State  v.  Police  Board,  107 
La.   162;  State  v.  Judge,   107  La.  474. 

Michigan.  —  Steel  v.  Clinton  Circuit 
Judge,  (Mich.  1903)  95  N.  W.  Rep.  993 ; 
Blackburn  v.  Alpena  Circuit  Judge, 
(Mich.  1904)  98  N.  W.  Rep.  754;  Cat- 
termole  v.  Ionia  Circuit  Judge,  (Mich. 
1904)  99  N.  W.  Rep.  I  ;  Skutt  v.  Wol- 
cott,  (Mich.  1904)  99  N.  W.  Rep.  405 ; 
Hopper  V.  Stowe,  (Mich.  1904)  100  N. 
W.  Rep.  266;  Mardian  v.  Wayne  Cir- 
cuit Judge,  X18  Mich.  353;  Reed  v.  St 
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S83.     To  Osmpol  B«7«ml  of  Bodiion.  —  See  note  2. 

(2)  When  Appeal  or  Error  Inadequate.  —  See  note  4. 

To  Compol  Trial  or  Dooiiion.  —  See  note  5* 
534.    2.  To  Hold  Court  and  Entertain  Canse  — a.  To  Hold 
AND  Preside  Over  Court  —  (3)  Competency  of  Judge.  —  See 

note  4. 

Dair  Qrcuit  Judge,  122  Mich.  153; 
Dages  V.  Sanilac  Circuit  Judge,  122 
Mich.  490;  Ambos  v,  Ingham  Grcuit 
Judge,  123  Mich.  618;  Maynard  v.  Ing- 
ham Circuit  Judge,  124  Mich.  465; 
Moran  v.  Wayne  Circuit  Judge,  125 
Mich.  6,  7  Detroit  Leg.  N.  387 ;  Freud 
V.  Saginaw  Circuit  Judge,  125  Mich. 
670;  Detroit,  etc.,  R.  Co.  v.  Eaton  Cir- 
cuit Judge,  128  Mich.  495  ;  Central  Bitu- 
lithic  Pav.  Co.  v,  Manistee  Circuit 
Judge,  132  Mich.  126. 

Missouri,  —  State  v.  Walker,  85  Mo. 
App.  247;  State  V.  McKee,  150  Mo.  233. 

Montana.  —  State  v.  Smith,  23  Mont. 
329 ;  State  v.  District  Ct.,  25  Mont.  3 1 ; 
State  V.  District  Ct.,  26  Mont.  274; 
State  V.  District  Ct.,  26  Mont. 
372;  State  V.  District  Ct.,  27  Mont. 
280;    State   V.   District  Ct.,   27    Mont. 

349- 
Nebraska,  —  State  v,  Westover,  (Neb. 

1902)  89  N.  W.  Rep.  1002 ;  State  v,  les- 
sen, (Neb.  1902)  92  N.  W.  Rep.  584. 

New  York,  —  People  v,  Roesch, 
(Supm.  Ct,  Spec.  T.)  27  Misc.  (N.  Y.) 
44;  People  V,  Bolte,  (Supm.  Ct.  Spec. 
T.)  35  Misc.  (N.  Y.)  53;  People  v. 
Bolte,  (Supm.  Ct.  Spec.  J.)  71  N.  Y. 
Supp.  7Z' 

North  Dakota,  —  State  v.  District  Ct., 
(N.  Dak.  1904)  100  N.  W.  Rep.  248. 

Ohio,  —  State  v.  Pike,  9  Ohio  Cir. 
Dec  299;  17  Ohio  Cir.  Ct.  624;  State 
V.  Franklin  County,  5  Ohio  Dec.  579,  7 
Ohio  N.  P.  563. 

Texas,  —  Kruegel  r.  Nash,  31  Tex. 
Civ.  App.  15;  Aycock  v,  Clark,  94  Tex. 
375;  State  V,  Fisher,  94  Tex.  491. 

Washington,  —  State  v.  Hadley,  20 
Wash.  520;  State  v,  Superior  Ct.,  21 
Wash.  108;  State  v,  Moore,  21  Wash. 
629;  State  V,  Superior  Ct,,  21  Wash. 
631 ;  State  v,  Superior  Ct,  24  Wash. 
438;  State  V.  Tallman,  29  Wash.  317. 

Wisconsin,  —  State  v,  Bumell,  104 
Wis.  246;  State  v,  Ludwig,  106  Wis. 
226. 

United  States,  —  Ex  p.  Union  Steam- 
boat Co.,  178  U.  S.  317 ;  /n  re  Huguley 
Mfg.  Co.,  184  U.  S.  297;  In  re  Wester- 
velt,  98  Fed.  Rep.  912,  39  C.  C.  A.  350; 
Jame?  v.  Central  Trust  Co.,  47  C  C.  A. 


374,  108  Fed.  Rep.  929;  U.  S.  r.  Mar- 
shsill,  122  Fed.  Rep.  428,  58  C.  C.  A. 
410. 

533.  8.  Sute  v.  District  Ct.  26 
Mont.  275 ;  Roberts  v,  Paul,  50  W.  Va. 
528 ;  Kimberlin  v.  Commission  to  Five 
Civilized  Tribes,  44  C.  C.  A.  109,  104 
Fed.  Rep.  653. 

4.  State  V.  Judge,  52  La.  Ann.  1275; 
Howard  v.  Burns,  14  S.  Dak.  383 ; 
State  V,  Booth,  21  Utah  88;  State  v. 
Johnson,  103  Wis.  591 ;  State  v,  John- 
son, 105  Wis.  90;  Rex  V.  Stepney,  71 
L.  J.  K.  B.  238,  (1902)  I  K.  B.  317,  86 
L.  T.  N,  S.  21,  50  W.  R.  412. 

Bomedj  by  Appeal  Dilatory.  —  Where 
an  order  directing  the  defendant  in  a 
divorce  case  to  pay  certain  moneys  fur- 
ther directs  that  in  default  of  such 
payment  he  be  imprisoned,  and  an 
appeal  therefrom  cannot  be  prose- 
cuted with  sufficient  expedition  to  pre- 
vent the  imprisonment,  he  can  maintain 
mandamus  proceedings  to  prevent  exe- 
cution of  the  order.  Dillon  v.  Shiawas- 
see Circuit  Judge,  131  Mich.  574,  9  De- 
troit Leg.  N.  440.  Compare  State  v, 
Hadley,  20  Wash.  520,  wherein  it  was 
held  that  the  purpose  of  obtaining  a 
construction  of  a  revenue  law  before  the 
adjournment  of  a  pending  session  of 
the  legislature  would  not  warrant  the 
granting  of  mandamus  to  compel  what 
could  be  accomplished  by  appeal. 

6.  Appeal  from  Dodsion  Ko  Bemedy  for 
Bofdial  to  Doddo.  —  The  right  of  appeal 
from  the  decision  of  county  commis- 
sioners does  not  afford  an  adequate  rem- 
edy for  their  refusal  to  meet  and  con- 
sider a  petition  which  the  relator  de- 
sires to  submit  to  them.  State  v. 
Menzie,  (S.  Dak.  1903)  97  N.  W.  Rep. 
745. 

534.  4.  To  Certify  DliqiialifloAtion.— 
In  Alabama  mandamus  will  lie  to  com- 
pel a  judge  to  certify  his  disqualifica- 
tion to  sit  in  a  cause,  in  order  that  a 
special  judge  may  be  appointed  in  his 
stead.    Crook  v.  Newborg,  124  Ala.  479. 

In  solving  the  question  whether  he  is 
disqualified  under  the  statute  by  inter- 
est or  relationship,  the  trial  judge  is 
without  discretion,  and  his  action  is  su^ 
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ass.    b.  To  Entertain  and  Try  Cause  — (i)  In  General. 

—  See  note  i. 

tS37.    (2)  Under  What  Circumstances  and  in  What  Proceedings 

—  Btftual  to  Entertain  Jnrifldlotion.  —  See  note  2. 
t(3&«     Whan  Ckmrt  Haa  Ko  Jnriadietion.  —  See  note  I. 

When  Conrt'a  Befnsal  If  Proper.  —  See  note  3. 
ff39«     Improper  JMmj.  —  See  note  3. 

Another  Bemedy.  —  See  note  4. 

After  Ezereiae  of  Diaoretlon  and  Dlipoiltion  of  Caue.  —  See  note  5. 
ff40.     See  note  2. 

Improper  Change  of  Yenne.  —  See  note  5* 


ject  to  be  controlled  by  mandamus. 
State  r.  Pitts,  139  Ala.  152. 

To  Change  the  Place  of  Trial. —  Man- 
damus will  lie  to  compel  a  judge  to 
send  a  cause  to  another  judicial  district 
for  trial,  where  he  was  formerly  of 
counsel  in  the  case.  Gamble  v.  First 
Judicial  Dist.  Ct,  (Nev.  1903)  74  Pac. 
Rep.  530. 

To  Compel  Calling  of  Qnalifled  Jndge. 
—  Mandamus  will  lie  to  compel  a  judge 
who  is  disqualified  by  prejudice  to  try 
a  case  to  call  in  another  judge  for  that 
purpose  as  required  by  statute.  Gunn 
V,  Lauder,  10  N.  Dak.  389.  See  also 
State  V,  Mack,  26  Nev.  430. 

935*  1.  Shoemaker  v.  Hodge,  iii 
Ky.  436 ;  State  v.  District  Ct.,  (N.  Dak. 
1904)  100  N.  W.  Rep.  248;  Cox  V, 
High  tower,  19  Tex.  Civ.  App.  536. 

537.  2.  Florida,  —  State  v.  Reeves, 
44  Fla.   179. 

Idaho,  —  Hill  v.  Morgan,  (Idaho 
1904)  76  Pac.  Rep.  323. 

Kentucky.  —  Com.  v,  Newell,  (Ky. 
1902)  71  S.  W.  Rep.  4. 

Louisiana,  —  State  v,  Foster,  106  La. 

425. 

Michigan,  —  Taylor  v,  Montcalm  Cir- 
cuit Judge,  122  Mich.  692. 

Montana,  —  State  v.  Loud,  24  Mont. 
428. 

North  Dakota,  —  State  v.  District  Ct., 
(N.  Dak.  1904)  100  N.  W.  Rep.  248. 

South  Dakota,  —  Vine  v,  Jones,  13  S. 
Dak.  54. 

Utah.  —  State  v.  Hart,  19  Utah  438. 

West  Virginia.  —  Roberts  v.  Paul,  50 
W.  Va.  528. 


court  to  render  a  decision  in  an  action 
of  ejectment  when  at  the  close  of  the 
trial  such  court  stayed  proceedings 
therein  until  there  should  be  a  decision 
in  a  pending  appeal  between  the  same 
parties  involving  the  question  of  title 
to  the  same  land.  Smith  v,  Jones,  128 
Cal.  14. 

539.  8.  Shoemaker  v.  Hodge,  iii 
Ky.  436  (six  months'  delay  on  a  peti- 
tion to  test  the  validity  of  a  city  ordi- 
nance). 

4.  JnriBdiotion  of  Another  Court.  — 
Under  the  Texas  statute  providing  that 
proof  of  inability  of  a  party  to  pay  costs 
on  appeal  may  be  made  before  the 
county  judge  of  the  county  in  which  he 
resides  or  before  the  court  trying  the 
case,  mandamus  lies  to  compel  the  Dis- 
trict Court  which  entered  the  judgment 
appealed  from  to  hear  such  proof,  not- 
withstanding* the  appellant  might  have 
resorted  to  another  forum.  Cox  v. 
Hightower,  19  Tex.  Civ.  App.  536. 

01  State  V,  District  Ct.,  (N.  Dak. 
1904)  100  N.  W.  Rep.  248;  Roberts  v, 
Paul,  so  W.  Va.  528. 

Suitalning  Demnrrer  to  Complaint,  — 
A  decision  that  the  complaint  fails  to 
state  a  cause  of  action  is  not  the  de- 
termination of  a  preliminary  objection, 
but  is  the  determination  of  an  issue  nf 
law  arising  in  the  cause  itsdf  and  in- 
volving the  merits;  and  hence  man- 
damus will  not  lie  to  correct  it  by  com- 
pelling the  court  to  proceed  with  the 
trial.  State  v.  District  Ct,  27  Mont 
280. 

540.  2.   Ex   p,    Scudder-(;a]e   Gro- 


53§«    1.  Where  the  Defendant!  Have    eery  Co.,  120  Ala.  434. 


Neither  Appeared  Kor  Been  Served  man- 
damus will  not  issue  to  compel  the  court 
to  try  the  case.  Ex  p.  Goldthwaite,  120 
Ala.  481. 

8.  StayofProoeedings  Granted.— Man- 
damus will  not  lie  to  compel  an  inferior 


6d 


6.  Contra,  holding  that  where  the 
court  had  jurisdiction  to  grant  a  change 
of  venue,  mandamus  will  not  lie  to  com- 
pel it  to  entertain  the  cause  thereaftei, 
although  such  change  of  venue  was  er- 
roneous. State  V,  McKee,  150  Mo.  233. 
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541.     In  What  FrocMdinga.  —  See  notes  7,  8. 
ti49.     See  note  $• 

3.  In  Matters  Incident  to  Conduct  of  Causes  —  a.  Mat- 
ters OF  Practice  Generally.  —  See  note  9. 

54S.    b.  Service  of  Process  and  Notice  —  To  iime  ptomm. 
—  See  note  3. 

To  Yaoato  Ordor  Setting  Aiido  Borrioe.  —  See  note  8. 
546.     d.  Amendments  —  (2)  Of  Pleadings  —  To  Vacato  Amend- 
Bunts.  —  See  note  4. 

548.  /.   Change   of    Venue  —  To  compel  Granting  of  change.  — 
See  note  5. 

549.  Clerk*!  Ministerial  Bntiei.  —  See  note  I. 
To  Set  Aiide  Change.  —  See  note  2. 

To  Proeeed  to  Trial  After  Change  of  Venue.  —  See  note  3. 

550.  g.  Continuances  —  (i)  To  Grant  Continuances.  —  See 

note  I. 


Ml*  7.  Ex  p.  Campbelli  130  Ala. 
171  (motion  to  dissolve  injunction  and 
dismiss  bill)  ;  State  v.  St.  Paul,  104  La. 
no  (motion  for  injunction). 

S.  State  V.  Dearing,  173  Mo.  492  (ex- 
ceptions to  the  report  of  railway-cross- 
ing commissioners). 

543.  5.  Com.  v.  Newell,  71  S.  W. 
Rep.  4,  24  Ky.  L.  Rep.  1197. 

9.  State  V.  St.  Paul,  no  La.  722  (sev- 
erance at  a  civil  trial) ;  Halliburton  v. 
Martin,  28  Tex.  Civ.  App.  127  (consoli- 
dation of  causes). 


is  the  appropriate  remedy  where  change 
of  venue  is  improperly  denied.  State  v. 
Dick,  103  Wis.  407. 

Judge  Bisqualiiled.  —  Mandamus  will 
lie  to  compel  a  change  of  the  place 
of  trial  to  another  judicial  district 
where  the  judge  of  the  former  district 
is  disqualified  by  having  been  of  coun- 
sel in  the  case.  Gamble  v.  First  Judi- 
cial Dist.  Ct.,  (Nev.  1903)  74  Pac.  Rep. 
530. 

When  Change  Is  ICatter  of  Bi|^ht.  — 

The   statute   of   Minnesota    relative    to 

543.     8.  Statutory  Bequiremente  Hot     changing  the  place  of  trial  to  the  county 


Complied  With. —  Mandamus  will  not  lie 
to  compel  a  clerk  of  court  to  issue  a 
writ  of  attachment  where  the  relator 
has  not  complied  with  statutory  provi- 
sions requiring  an  order  of  the  presid- 
ing justice  for  the  issue  of  the  writ 
and  payment  of  fees  in  advance.  Koz- 
minsky  v.  Williams,  126  Cal.  26. 

8.  See  Hill  v.  Morgan,  (Idaho  1904) 
76  Pac.  Rep.  323. 

546.  4.  Blackburn  v,  Alpena  Cir- 
cuit Judge,  (Mich.  1904)  98  N.  W.  Rep. 

754. 

ft4§»  6.  People  v.  Church,  103  111. 
App.  132;  Galbraith  v.  Williams,  (Ky. 
1899)  50  S.  W.  Rep.  686;  State  v. 
Smith,  23  Mont.  329. 

Writ  Win  Vot  lie  After  Judgment 
Xendered.  —  Ellis  v.  Whitaker,  62  Kan. 
582. 

Wiseoniin  —  Ifandamui,  Vot  Appeal.  — 
Under  Stat.  Wis.  (1898),  §  3069,  orders 
changing  venue  are  not  appealable; 
hence  the  reason  of  the  decision  in  State 


of  the  defendant's  residence  (Laws 
1895,  c.  28)  gives  an  absolute  right  to 
such  change  upon  compliance  with  its 
provisions,  and  mandamus  will  lie  to 
compel  a  transfer  of  the  action  and 
papers  where  control  thereof  is  retained 
by  the  court  of  the  county  in  which  the 
action  was  brought.  State  v.  District 
Ct.,  77  Minn.  302. 

549.  1.  State  v.  District  Ct,  77 
Minn.  302;  State  v.  Chapman,  67  Ohio 
St.  I. 

Mandamus  to  a  Justice  to  Compel  the 
Filing  of  Motion  Papers  was  allowed  in 
People  V.  Bolte,  (Supm.  Ct,  Spec.  T.)  35 
Misc.  (N.  Y.)  53. 

2.  People  V,  Gibbons,  91  111.  App.  567 
Iquoting  13  Encyc.  of  Pl.  and  Pr. 
549]  ;  State  V,  Elliott,  108  Wis.  163. 

Though  the  Sight  to  Appeal  Has  Been 
Lost,  mandamus  will  not  lie.  State  v. 
McKce,  150  Mo.  2:^3. 

8.  State  V.  Neville,  157  Mo.  386. 

550.  1.   Wattles  v.   Wayne   Circuit 


V.  Washburn,  22  Wis.  99,  cited  in  the     Judge,    119   Mich.   356.     Contra,   where 
original  note,  disappears,  and  mandamus     the  order  refusing  a  continuance  may  be 
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fftlO.    ^2)  71?  Set  Aside  Continuances,  —  See  notes  2,  3. 
Sff3.     /.   Intervention  —  To    compel    PormiMion   to    Xntenrono.  — 

See  note  i. 

j\  Pleas,  Proof,  and  Witnesses  —  to  auow  pum. — 

See  note  3. 

To  Btrlko  Out  Ploft.  —  See  note  6. 

To  BoceiTO  Proof  or  Hoar  '^tnooaoi,  —  See  note  8. 

SS3«    m.  Reference — To  compoi  chranting.  —  See  note  9. 
5S4.    n.  Trial  by  Jury  and  Jury  Service  —  To  compoi  Tiui 

by  Jury.  —  See  notes  4,  5. 

Sti5.    o.  Dismissal  and  Reinstatement  of  Causes — (i) 

To  Compel  Court  to  Dismiss  —  Goneral  Enlo.  —  See  note  3. 
SSO.     When  Appeal  or  Certiorari  liee.  —  See  note  3. 

(2)   To  Compel  Court  to  Reinstate.  —  See  note  6. 
SS7.    See  note  i. 

When  Appeal  Lies.  —  See  note  2. 

559.    q.  New  Trial  and  Rehearing  —  To  compel  Orantiiiff  «f 

Hew  Trial.  —  See  note  4. 

Siioretion  Hot  Controlled.  —  See  note  5. 


reviewed  on  appeal  from  the  final  judg- 
ment, State  V.   District  Ct.,   27  Mont. 

349* 

550.  9.  Atkinson  v,  Riley,  (Ky. 
1901)  63  S.  W.  Rep.  752. 

8.  Ex  p,  Scudder-QUe  Grocery  Co., 
120  Ala.  434. 

553.  1.  Contra.  —  Mandamus  will 
lie  to  bring  in  a  new  party  upon  errone- 
ous refusal  for  want  of  jurisdiction. 
In  re  Connaway,  178  U.  S.  421. 

8.  Carpenter  v.  St  Qair  Circuit 
Judge,  122  Mich.  323.  But  see  Steel  v, 
Qinton  Circuit  Judge,  (Mich.  1903)  95 
N.  W.  Rep.  993. 

6.  Xandaome  Is  Hot  the  Proper  Remedy 
to  review  the  action  of  the  trial  court 
in  refusing  to  strike  out  an  amended 
declaration  on  the  ground  that  it  in- 
troduced a  new  cause  of  action  after 
the  statute  of  limitations  had  run.  De- 
troit V,  Wayne  Circuit  Judge,  125  Mich. 
634,  7  Detroit  Leg.  N.  655. 

8.  State  V.  Judge,  107  La.  474.  But 
see  Carney  v.  Neeley,  60  Kan.  672. 

553,  9.  Contra.  —  Mandamus  will 
not  lie  to  compel  the  lower  court  to  re- 
fer the  question  of  damages,  in  carry- 
ing out  the  mandate  of  the  Appellate 
Court,  on  reversal,  to  grant  the  relief 
prayed  by  the  complaint,  which  relief 
includes  damages.  People  v.  District 
Ct.,  26  Colo.  399. 

554.  4.  In  Utah  Mandamni  Will  Lie 
to  th^   District  Court  to  compel  it  to 


grant  a  jury  trial  in  an  action  at  law. 
State  V.  Hart,  26  Utah  229. 

6.  When  State  Has  Ho  Bight  to  AppeaL 
—  Where  a  District  Court  errs  in  hold- 
ing that  it  has  no  authority  to  impanel 
a  jury  of  twelve  men  to  try  a  defend- 
ant for  crime  committed  before  state- 
hood, and  the  state,  having  no  right  of 
appeal,  is  left  without  a  plain,  speedy, 
or  adequate  remedy  iu  the  ordinary 
course  of  law,  mandamus  is  the  proper 
remedy  to  compel  the  lower  court  to 
impanel  a  jury  and  try  the  case.  State 
V,  Hart,  19  Utah  438. 

^Mm  8.  Ex  p,  Jones,  133  Ala.  212; 
Jacobs  V.  Wayne  Circuit  Judge,  132 
Mich.  55,  9  Detroit  Leg.  N.  509;  State 
V.  Johnson,  105  Wis.  90.  But  see  Mat- 
lock V.  Smith,  96  Tex.  211. 

556.  8.  In  re  Huguley  Mfg.  Co., 
184  U.  S.  297. 

6.  State  V.  Neville,  157  Mo.  386; 
Raleigh  v.  First  Judicial  Dist.  Ct.,  24 
Mont.  306. 

557.  1.  State  v.  Moore,  21  Wash. 
629;  State  V.  Superior  Ct.,  24  Wash. 
438. 

2.  State  V.  Sommerville,  no  La.  953; 
Moran  v.  Wayne  Circuit  Judge,  125 
Mich.  6 ;  State  v.  District  Ct.,  (N.  Dak. 
1904)  100  N.  W.  Rep.  248. 

559.  4.  State  v.  Police  Board,  51 
La.  Ann.  747. 

5.  Echols  V.  Candler,  108  Ga.  785; 
State  V,   District   Ct,   26   Mont.   372; 
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S61.     To  Aet  m  Motion  for  How  TriaL  —  See  note  I. 
To  Compol  Granting  of  Bohoaring.  —  See  note  8. 
To  8ot  Aiido  Bohoaring.  —  See  note  9.' 

569.    r.  Entering  and  Signing  Judgments  and  Orders 

—  (i)  In  General,  —  See  note  i. 

tioS.     Botoro  Bofual  to  Entor  Judgmont.  —  See  note  I. 
Wilt  InefRMtnal.  —  See  note  2. 
To  Xntor  Fartionlar  Judgmont.  —  See  note  3. 
Jndgmont  or  Ordor  Knit  Bo  Antlioriaod.  —  See  note  4. 

569.    s.  Vacating  and  Altering  J  udgments  and  Orders 

—  To  Yaoato  or  Sot  Aiido  Judgmonts  or  Doorooi.  —  See  note  5- 

566.  Hot  to  Bovioo  Disorotion.  —  See  note  I. 
Hot  When  Appoal  liot.  —  See  note  2. 

567.  Whoro  Boipondont  Eaa  Ho  Fowor.  —  See  note  3. 

568.  /.  Costs  —  (2)  Taxation,  —  See  note  4. 

569.  AUowanoo  of  Fartionlar  Itemi.  —  See  note  I. 

(3)  To  Enter  Judgment  for  Costs,  —  See  note  2. 

State  V.  Westoyer,  (Neb.  1902)  89  N. 
W.  Rep.  1003. 

ft61.  1.  Wlwro  tlio  Doeiiion  Is  Hot 
Unduly  Bolajed  mandamus  will  not 
issne.  State  v.  District  Ct.,  26  Mont. 
37a. 


8.  State  V,  Judges,  69  Ohio  St.  372. 
Irrognlarity  in  Enteyof  Jndgmont.— 

Mandamus  will  not  lie  to  compel  a  re- 
hearing merely  because  of  an  irregular- 
ity in  the  entry  of  judgment  on  appeal 
to  the  court  below,  when  the  judgment 
may  be  set  aside  on  motion.  Wilson  v, 
Superior  Ct.,  133  Cal.  xx,  65  Pac.  Rep. 
1027. 

9.  Renaud  v.  State  Ct.,  etc.,  124  Mich. 
648,  7  Detroit  Leg.  N.  364. 

509.  1.  Havens  v,  Stewart,  7  Idaho 
298;  State  V.  Clinton  County,  (Ind. 
1903)  68  N.  E.  Rep.  295;  Cagney  v. 
Wattles,  121  Mich.  469;  Hutton  v.  Holt, 
52  W.  Va.  672;  In  re  Grossmayer,  177 
U.  S.  48. 

Bntry  of  Jndgmont  Xinittorial  Aot.  — 
Marstiller  v.  Ward,  52  W.  Va.  74  (de- 
fault judgment). 

563.  1.  Ex  p.  Scudder-Gale  Gro- 
cery Co.,  120  Ala.  434,  holding  that  man- 
damus will  not  lie  to  compel  the  entry 
of  a  default  judgment  where  the  court, 
in  the  reasonable  exercise  of  discretion, 
has  continued  it  until  the  next  day  of 
the  term  for  hearing  motions  for  judg- 
ment by  default. 

8.  Testard  v.  Brooks,  (Tex.  Civ.  App. 
1902)   70  S.  W.  Rep.  240. 

8.  Aycock  v,  Gark,  94  Tex.  375,  hold- 
ing further  that  where  a  certain  judg- 
ment had  been  entered  in  the  cause  the 
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fact  that  a  remedy  by  appeal  from  that 
judgment  was  available  furnished  in  it- 
self an  insuperable  objection  to  grant- 
ing a  writ  of  mandamus  to  compel  the 
entry  of  judgment  in  any  other  form. 

4.  Elder  v.  Grunsky,  127  Cal.  67; 
State  v.  Dickinson,  59  Neb.  753. 

565.  6.  Ex  p,  Jones,  133  Ala.  2x2; 
Church  V.  Anti-Kalsomine  Co.,  119 
Mich.  437;  Carpenter  v,  St.  Clair  Cir- 
cuit Judge,  122  Mich.  323;  State  v. 
Sneed,  Z05  Tenn.  711. 

5M«  1.  Ex  p,  Colley,  (Ala.  1904) 
37  So.  Rep.  232 ;  Anti-Kalsomine  Co.  v, 
Kent  Circuit  Judge,  123  Mich.  658; 
Halliburton  v,  Martin,  28  Tex.  Civ.  App. 
127. 

8.  Ex  p.  Woodruff,  123  Ala.  99; 
Mardian  v.  Wayne  Circuit  Judge,  118 
Mich.  353;  Poupard  r.  Jud^,  129 
Mich.  662;  Hyde  v.  Chadwick,  (Mich. 
1902)  90  N.  W.  Rep.  333,  9  Detroit 
Leg.  N.  170. 

M7.  8.  Ex  p.  Campbell,  130  Ala. 
171. 

56S.  4.  State  v.  Walker,  85  Mo. 
App.  247.  Compare  State  v.  Thompson, 
106  La.  39^ 

509.  1.  In  Klohigan,  however,  man- 
damus will  lie  to  compel  the  allowance 
of  items  of  costs  taxed  by  the  clerk  and 
stricken  out  on  appeal  to  the  Circuit 
Court.  Schmidt  v.  Donovan,  (Mich. 
1904)  99  N.  W.  Rep.  877,  wherein  the 
court  said :  "  It  has  been  the  common 
practice  to  review  the  action  of  the  Cir- 
cuit Court  by  mandamus  in  retaxation 
proceedings." 

8.  Fisher  v.  Wayne  Circuit  Judge,  128 
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570. 

Appeal- 
571. 
973. 

973. 

pellad.  — 

974. 


979. 
976. 

978. 

979. 

983. 


u.  In  Matters  Relating  to  Appeal —  (i)  To  Grant 

—  In  General.  —  See  note  I . 

From  Jnstice'i  Court.  —  See  notes  3,  4. 

When  No  Bight  to  Appeal.  —  See  note  I. 

Appeal  T7nayailing.  —  See  note  5. 

(2)   To  Perfect  Appeal  —  Performance  of  Heoeetary  Aete  Corn- 
See  note  4. 

See  note  3. 

Effect  of  Ladhei.  —  See  note  4. 
3)   To  Entertain  Appeal  —  iTo  Bight  to  Appeal. — See  note  6. 

'4)   To  Dismiss  Appeal.  —  See  note  7. 

(5)  To  Reinstate  Appeal —  In  General.  —  See  note  I. 
Ko  Bight  to  Appeal.  —  See  note  i. 

(6)  Bills  cf  Exceptions  —  To  Settle  and  Sign.  —  See  note  2. 
Another  Bemedy.  —  See  note  3. 
When  There  Is  Ho  Error.  —   See  note  5- 
To  Sign  Certificate.  —  See  note  2. 
To  Sign  Partionlar  Bill.  —  See  note  5. 
Waiver  of  Bight.  —  See  note  3. 


i; 


Mich.  543.  8  Detroit  Leg.  N.  767; 
O'Brien  v.  Wayne  Circuit  Judge,  131 
Mich.  67,  9  Detroit  Leg.  N.  176;  Mur- 
ray V.  Gillaspie,  96  Tex.  285;  Roberts 
V.  Paul,  so  W.  Va.  528;  Fleshman  v. 
McWhorter,  54  W.  Va.  161. 

570.  1.  State  v.  Sommerville,  104 
La.  74. 

571.  8.  Church  v.  U.  S.,  13  App. 
Cas.  (D.  C.)   264. 

4.  Williams  v,  Cleaveland,  76  Conn. 
426. 

57a.  1.  Territory  v.  Hubbell,  9  N. 
Mex.  560. 

Jnrisdietion  of  Appellate  Court  Knst  Be 
Shown.  —  White  v.  Myers,  (Tex.  Civ. 
App.  1898)  47  S.  W.  Rep.  476. 

6.  See  Testard  v.  Brooks,  (Tex.  Civ. 
App.  1902)  70  S.  W.  Rep.  240. 

573.  4.  ToPaBSonSaf&oiencyof  Bnre- 
ties. —  Church  v,  U.   S.,    13   App.  Cas. 
(D.  C.)  264. 

574.  8.  Keady  v.  Owers,  30  Colo. 
I ;  State  v.  Wells,  1 1 1  La.  463. 

4.  U.  S.  V,  Cox,  14  App.  Cas.  (D.  C.) 
368. 

6.  State  V.  Judges,  105  La.  217. 

7.  In  Kichigan — Appeal  Granted  Too 
Late,  —  See  Jacobs  v.  Wayne  Circuit 
Judge,  132  Mich.  55. 

575.  1.  State  v.  Smith,  172  Mo. 
446;  State  V,  Smith,  172  Mo.  618; 
Valley  Turnpike  Co.  v.  Moore,  100  Va. 
702.  Contra,  St.  Louis,  etc.,  R.  Co.  v. 
Shinn,  60  Kan.  i  z  i ;   Detroit,  etc.,  R. 


Co.  V.  Eaton  Circuit  Judge,  128  Mich. 
495 ;  State  v,  Superior  Ct.,  21  Wash. 
108. 

576.     1.    In  re  Key,  189  U.  S.  84. 

2.  Santa  Ana  v.  Ballard,  126  Cal.  677; 
People  V.  Chytraus,  183  111.  190;  State 
V.  Jarrott,  (Mo.  1904)  81  S.  W.  Rep. 
876 ;   State  v.  Supple,  22  Mont.  184. 

Concluiion  of  Fact  by  Intermediate  Court. 
—  In  Texas  mandamus  lies  to  compel 
the  Court  of  Civil  Appeals  to  file  con- 
clusions of  fact  in  a  proper  case.  Moore 
V.  Waco  Bldg.  Assoc,  92  Tex.  265. 

57§.  3.  State  v.  Supple,  22  Mont. 
184 

5.  When  Bill  Vseless  If  Signed.  —  "  It 
is  settled  that  mandamus  will  not  lie 
when  it  is  apparent  from  the  bill  that  it 
cannot  benefit  the  persons  applying  for 
it,  or  when  it  would  be  useless  if 
signed."  State  v.  Cox,  155  Ind.  593, 
citing  13  Encyc.  of  Pl.  and  Pr.  578, 
579.    See  also  Harris  v.  Roan,  119  Ga. 

379. 

579.  2.  Contra.  —  In  Illinois  man- 
damus will  not  lie  to  compel  a  cer- 
tificate of  evidence  read  in  support  of 
a  motion  to  set  aside  an  order  appoint- 
ing a  receiver,  inasmuch  as  the  order 
denying  such  motion  is  not  appealable. 
Matter  of  Eichenbaum  Plumbing  Co.,  jj 
III.  App.  363. 

6.  People  7'.  Chytraus,  183  111.  190. 
5§3.     3.  M.iRcc  V.  Penn,  (Tex.  CiT. 

App.  1902)  67  $,  W,  Rep.  1077. 
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S83.     Bight  DttliMUd  by  LMhM.  —  See  note  I. 
S84«     See  note  2. 

S8S.     To  Ammd  or  Corroot  Bill.  —  See  notes  I,  2. 

To  Boitoro  Altered  Bill.  —  See  note  5. 

To  ttgn  Sooond  Bill.  —  See  note  6. 
987.     (7)  Supersedeas  and  Stay  of  Proceedings  —  "Whoa  Lower 
Oeort  li  Vetted  with  Biieretioii.  —  See  note  7. 

98 8»     To  lix  and  Approve  BapenedoM  Bond.  —  See  note  I. 

4.  In  Matters  Pertaining  to  Ezecatioiu  —  a.  To  ISSUE 
Execution  —  xandamiu  liee.  —  See  note  2. 
989.     Bot  to  JudieUa  Ofieen.  —  See  note  4. 
Appeal  Fending.  —  See  note  5. 

991.    d.  To  Levy  Execution.  —  See  note  i. 


ftS3«  1.  State  v.  Cox,  155  Ind. 
593  iciting  13  Encyc,  of  pi..  and  Pr. 
583] ;  Cappa  V,  Russell,  2$  Tex.  Civ. 
App.  257.  Compare  Kruegel  v.  Nash, 
28  Tex.  Civ.  App.  306. 

Laehee  in  Applying  fdr  Writ. —  A  delay 
of  five  months  after  refusal  of  the  trial 
judge  to  settle  a  statement  on  appeal 
hafi  been  held  to  warrant  a  refusal  to 
issue  mandamus  to  compel  him  to  do 
so.  McConoughey  v,  Torrence,  124  Cal. 
330. 

So  in  Texas  where  application  for  the 
writ  was  delayed  until  after  the  Supreme 
Court  had  refused  a  writ  of  error  in 
the  case,  it  was  held  that  mandamus 
would  not  issue  to  compel  the  Court  of 
Civil  Appeals  to  find  additional  conclu- 
sions of  fact.  Moore  v,  Waco  Bldg. 
Assoc,  92  Tex.  265. 

984*  2.  State  v.  Cox,  155  Ind.  593, 
citing  13  Encyc.  of  Pl.  and  Pr.  584. 

M5.  1.  Contra  When  Toitimony  Con- 
tteting.  —   State  v.  Mack,  26  Nev.  85. 

Oometion  of  Conolnsions  of  Fact.  — 
In  Texas  mandamus  will  not  He  to 
compel  the  Court  of  Civil  Appeals  to 
correct  conclusions  of  fact  which  are 
alleged  to  be  insufficient  or  erroneous. 
Moore  v,  Waco  Bldg.  Assoc,  92  Tex. 
265. 

2.  Santa   Ana   v,    Ballard,    126    Cal. 

5.  State  V,  Fawcett,  64  Neb.  496. 

6.  State  V,  Ramsey,  59  Neb.  518. 
597.    7.    State  v.  Scott,  60  Neb.  98. 
MS.    1.    State  v.   Spiegel,   11    Ohio 

Clr.  Dec.  313,  20  Ohio  Cir.  Ct. 
597.  Contra,  State  v.  Fawcett,  58  Neb. 
371 ;  State  v,  Fawcett,  60  Neb.  393 ;  Mc- 
Bride  V,  Whitaker,  (Neb.  1904)  98  N. 
W.  Rep.  847 ;  State  v.  Superior  Ct.,  28 
Wash.  590. 


5.  Whitmore  v.  Stewart,  61  Kan.  254; 
State  V.  Renick,  157  Mo.  292;  State  v. 
Thomas,  25  Mont.  226. 

589.  4.  People  v.  Woodbury,  70 
N.  Y.  App.  Div.  416;  State  v.  Pike,  9 
Ohio  Cir.  Dec  299,  17  Ohio  Cir.  Ct  624. 

Contra.  —  In  Georgia  it  has  been 
held  that  mandamus  will  lie  to  compel 
a  justice  to  issue  execution,  it  being 
a  ministerial  act.  Scott  v.  Bedell,  108 
Ga.  205. 

6.  Where  the  Appellate  Prooeedingt 
Were  Void,  in  an  action  of  forcible 
entry  and  detainer,  because  of  the  un- 
constitutionality of  the  statute  author- 
izing the  appeal,  it  was  held  that  man- 
damus would  lie  to  compel  the  issuance 
of  a  writ  of  restitution.  State  v.  Fields, 
62  Neb.  520. 

591.  1.  Contra  on  Judgment  for  Poi- 
ioiiion  of  Land.  —  State  v.  Stokes;  99 
Mo.  App.  236. 

Statutory  Kodiileation.  —  The  doctrine 
of  the  case  of  State  v.  Craft,  17  Fla. 
722,  cited  in  the  original  article,  "  is 
modified  by  chapter  4914,  p.  48,  Laws 
Fla.  1 90 1,  to  the  extent  that  an  officer 
who  has  in  his  hands  an  unsatisfied 
execution  and  ♦  ♦  ♦  ^ho  refuses 
to  levy  it  upon  property  liable  thereto, 
may  be  compelled  by  mandamus  pro- 
ceedings to  do  so ;  but  this  statute  does 
not  go  to  the  extent  of  authorizing  the 
court  by  mandamus  to  compel  the  officer 
to  sell  the  property"  levied  on.  Arm- 
strong V,  Stansel,  (Fla.  1904)  36  So. 
Rep.  762. 

Eetnm  Delayed  by  Order  of  Court. — 
Mandamus  to  compel  a  sheriff  to  re- 
turn an  execution  will  be  refused 
where  he  shows  that  he  was  ordered  by 
the  court  to  withhold  the  return  until 
the   final    determination   of   a   pending 
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901.    e.  To  Release  Levy.  —  See  note  2. 

/.  To  Execute  Sheriff's  Deed.  —  See  note  3. 
^.  To  Issue  Venditioni  Exponas.  —  See  note  4. 

6.  In  Matters  Pertaining  to  Judicial  Sales  —  Writ  of  lUn- 
damns  WiU  Hot  Bo  Iiinod.  —  See  note  5. 

593.    6.  To  Enforce  Mandates  and  Orders  —  Ksadamns  li  Fropor 

Somedy.  —  See  note  4. 
S93.     See  note  i. 

Diicrotion  of  Inferior  Court.  —  See  note  2. 

7.  In  Criminal  and  Police  Cases  —  To  Xitue  Warrant.  —  See 


note  5. 
394. 
595. 


Control  of  Diioretion.  — See  note  I. 
Quashing  Indictmont.  —  See  note  I. 
Preliminary  Examination.  —  See  note  2. 
To  Take  Inriediction  and  Hear  Caee.  —  See  note  3. 
590.     To  Sentence  Prisoner.  —  See  note  5. 

598.  8.  Miscellaneous  Acts  and  Proceedings  —  a.  In  Attach- 
ment AND  Garnishment — To  Beinitate  Attaolunent  Proceedings.— 
See  note  i. 


case  between  the  same  parties  touching 
the  same  property.  State  v.  Hartman, 
26   Wash.   524. 

591*  2.  Williams  v.  McArthur,  11 1 
Ga.  28 ;  State  v.  Gardner,  32  Wash.  350. 

Contra.  —  In  Alabama  mandamus  will 
not  He  to  compel  a  sheriff  to  release 
property  levied  on  under  execution 
issued  on  a  decree  in  chancery.  State 
V.  Waller,   133   Ala.    199. 

8.  Kandamns  Will  Not  Lie  to  compel 
execution  of  a  deed  by  a  master  in 
chancery,  as  there  is  ^an  adequate 
remedy  by  summary  proceeding  before 
the  chancellor.  People  v.  Bowman,  181 
111.  421. 

4,  See  State  v.  Cone,  40  Fla.  409; 
Wright  V,  Bond,  127  N.  Car.  39. 

6.  Roberts  v.  Kalamazoo  Circuit 
Judge,   122  Mich.  560. 

To  Clerk  for  Order  of  Sale  in  Foreclotnre. 
—  State  V.  Wright,  26  Mont.  540. 

Coniinning  Sale.  —  Mandamus  will 
not  lie  to  compel  the  Superior  Court  to 
confirm  a  sale  on  execution.  State  v, 
Superior  Ct.,  21  Wash.  631. 

599.  4.  Koonce  v.  Doolittle,  48  W. 
Va.  592  letting  13  Encyc.  of  Pl.  and  Pr. 
592]  ;  Kroetch  v.  Morgan,  (Idaho  1904) 
77  Pac.  Rep.  19;  State  v.  Norris,  61 
Neb.  461 ;  State  v.  Thompson,  (Neb. 
1903)  95  N.  W.  Rep.  47;  Schnepper  v. 
Whiting,  (S.  Dak.  1904)  99  N.  W.  Rep. 
84:  L.  Bucki,  etc..  Lumber  Co.  v.  At- 
lantic Lumber  Co.,  (C.  C.  A.)  128  Fed. 
Rep.  332. 


593.  1.  Ex  p.  Mansfield,  11  App. 
Cas.  (D.  C.)  558;  American  Hydraulic 
Placer  Co.  v.  Rich,  8  Idaho  570;  State 
V.  Omaha  Nat.  Bank,  60  Neb.  232 ;  State 
V.  Dickinson,  63  Neb.  869.  Compare 
People  V.  Carpenter,  29  Colo.  365,  hold- 
ing that  though  mandamus  is  proper 
under  certain  circumstances  it  is  not  the 
only  appropriate  remedy,  and  that  where 
the  construction  put  by  the  lower 
court  on  the  appellate  court's  mandate 
is  reviewable  by  appeal  or  writ  of  error 
mandamus  will  not  lie. 

2.  People  V,  District  Ct.,  26  Colo. 
399 ;  People  v.  District  Ct.,  (Colo.  1904) 
75  Pac.  Rep.  390;  Taylor  v.  Jones,  24 
Tex.  Civ.  App.  201  ;  Ex  p.  Union  Steam- 
boat Co.,  178  U.  S.  317, 

6.   Benners  v.  State,  124  Ala.  97. 

594.  1.  Thompson  v.  Desnoyers,  16 
Quebec  Super.  Ct.  253. 

595.  1.  Eefoeal  to  Qnaih.  —  Man- 
damus will  not  lie  in  advance  of  the  final 
determination  of  a  criminal  case,  to  re- 
view the  action  of  a  circuit  judge  in 
refusing  to  quash  an  indictment.  May- 
nard  v.  Ingham  Circuit  Judge,  124  Mich. 

465. 

3.  State  V.  Brunot,  104  La.  237. 

8.  Hays  v.  Stewart,  7  Idaho  193 ; 
State  V.  Smith,  69  Ohio  St.   196. 

596.  5.  To  Compel  SoBpension  of 
Sentence.  —  See  Cribb  v.  Parker,  1x9  Ga. 
298. 

598*  1.  Contra,  Hyde  v.  Chadwick, 
(Mich.  1902)  90  N.  W.  Rep.  333. 
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S»8. 

999. 
601. 

Bonds  — 
603. 
604. 
60S. 
vOO* 
607. 

609. 
610. 


To  Sat  Aside  Cootinnanoa.  —  See  note  3. 
To  SolOMo  Atteohed  Property.  —  See  note  6. 
DeliTory  of  Attaehed  Property.  —  See  note  2. 

c.  Acts  Pertaining  to  Bonds  — (2)  Approval  of 

lUiidamiie  liee  to  Compel  Judicial  Offioen.  —  See  note  7. 
Hot  to  Control  or  Seview  Diicretioa.  —  See  note  I. 

(3)  To  Fix  Amount  of  Bond.  —  See  note  3. 

(4)  To  Substitute  Bond.  —  See  note  4. 

e.  Contempt  Proceedings  —  To  Seiriew.  —  See  note  4. 

To  Hear  Prooeedings.  —  See  note  2. 
To  Pnniih  for  Contempt.  —  See  note  4. 

g.  Injunction  —  (i)  To  Compel  Granting.  —  See  note  i. 
(2)  To  Dissolve  Injunction.  —  See  notes  2,  3,  4,  5. 


M§.  8.  To  Grant  Continuance.  —  In 
Michigan  mandamus  will  lie  to  compel 
postponement  of  trial  of  the  issue  on  a 
garnishee's  answer  pending  the  determi- 
nation of  an  appeal  by  the  principal  de- 
fendant. Wattles  r,  Wayne  Circuit 
Judge  119,  Mich.  356. 

6.  Contra,  Blair  v.  McCann,  (Ky. 
1901)   64  S.  W.  Rep.  984. 

590.  2.  Contra,  Oliver  v.  Wilson, 
8  N.  Dak.  590. 

Ml.  7.  Church  v,  U.  S.,  13  App. 
Gas.  (D.  C.)  264;  Fleming  v.  Kirby, 
(Mich.  1904)  100  N.  W.  Rep.  272; 
Gouhenour  v.  Anderson,  (Tex.  Civ.  App. 
1904)  81   S.  W.  Rep.  104. 

To  Compel  Belease  of  Surety  Company.  — 
U.  S.  Fidelity,  etc.,  Co.  v,  Peebles,  100 
Va-  585. 

Prior  Beeort  to  Statutory  Bemedy.— 
In  Nebraska  mandamus  will  not  lie  to 
compel  the  clerk  of  a  District  Court  to 
approve  a  supersedeas  bond  until  the 
remedy  provided  by  Code  Civ.  Pro. 
Neb.,  §  889,  has  been  resorted  to  with- 
out effect.  State  v.  Houseworth,  63 
Neb.  658. 

603.  1.  State  v,  Spiegel,  11  Ohio 
Gr.  Dec.  313,  20  Ohio  Cir.  Ct.  597; 
Gouhenour  v.  Anderson,  (Tex.  Civ.  App. 
1904)  81  S.  W.  Rep.  104. 

604.  S.  Fleming  v.  Kirby,  (Mich. 
1904)   100  N.  W.  Rep.  272. 

605.  4.  See  Fleming  v.  Kirby, 
(Mich.  1904)   100  N.  W.  Rep.  272. 

606.  4.  Contra. —  In  Montana  man- 
damus is  the  proper  remedy  to  review 
the  evidence  on  which  judgment  was 
entered  in  contempt  proceedings.  State 
V.  District  Ct,  27  Mont.  128;  State  v. 
District  Ct.,  27  Mont.  134. 

607.  2.  State  v.  Loud,  24  Mont. 
428. 

4.  Crocker  v:  Conrey,  140  Cal.  213 ; 
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Minnesota  Moline  Plow  Co.  v.  Dow- 
agiac  Mfg.  Co.,  (C.  C  A.)  126  Fed. 
Rep.  746. 

For  Violation  of  Injnnetion.  —  Man- 
damus will  not  lie  to  compel  punish- 
ment of  persons  who  have  violated  a 
preliminary  injimction  where  the  in- 
junction has  been  dissolved  and  the  bill 
dismissed.  Old  Dominion  Tel.  Co.  v. 
Powers,  (Ala.  1904)  37  So.  Rep.  195. 

609.  1.  Savannah,  etc.,  R.  Co.  v. 
Postal  Tel.-Cable  Co.,  113  (ja.  916;  Ay- 
cock  V.  Qark,  94  Tex.  375. 

In  Loniiiana  it  has  been  held  in  sev- 
eral cases  that  mandamus  will  not  issue 
to  compel  the  granting  of  an  injunction. 
State  V.  Allen,  51  La.  Ann.  1889;  State 
V.  Sommerville,  104  La.  639;  State  v, 
St.  Paul,  104  La.  no.  See  also  State  v. 
Land,  52  La.  Ann.  309,  holding  that 
mandamus  should  not  be  granted  when 
the  injunction  is  not  presently  necessary 
for  the  conservation  of  the  relator's 
rights. 

In  Xiohigan.  —  Mandamus  will  not  lie 
to  compel  the  granting  of  an  injunction 
except  in  the  case  of  a  plain  abuse  of 
discretion.  Stenglein  v,  Saginaw  Cir- 
cuit Judge,  128  Mich.  440,  8  Detroit 
Leg.  N.  721. 

But  mandamus  will  lie  to  compel  a 
circuit  judge  to  grant  an  injunction  in 
accordance  with  the  law  as  determined 
by  repeated  rulings  of  the  Supreme 
Court,  where,  in  denying  the  injunction, 
he  declined  to  follow  such  rulings  be- 
cause he  considered  them  radically 
wrong.  Dodge  v.  Van  Buren  Grcuit 
Judge,  118  Mich.  189. 

610.  2.  In  Loniiiana  the  writ  may 
also  issue  where  appeal  will  not  afford 
an  adequate  remedy.  State  v.  Judge,  52 
La.  Ann.  1275. 

8.  Ii^nnetion  Illegal.  —  Mandamus  will 
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61 1.     Contrary  Bole  FraTails.  —  See  note  2. 

(3)  To  Reinstate  Injunction.  —  See  note  3. 

613.    i.  Probate  Proceedings  —  AdmitUng  wm  to  Prout*.  — 

See  note  5. 

To  Vaoato  Probate.  —  See  note  8. 

616.    m.  Proceedings  Against  and  Concerning  Attor- 
neys —  To  Enforea  Bight  to  Mtomoy.  —  See  note  2. 

To  Compel  SabstitiLtioii  of  Attorney.  —  See  note  3. 
[To  Compel  Allowanee  of  CompeniaUon.]  —  See  note  3^1. 

XIV.  Demakb    abb    Dbfablt  — 1.  When  Veoeiaary  — 

Bemand.  —  See  note  4. 


lie  to  compel  the  vacation  of  an  in- 
junction granted  without  jurisdiction  or 
authority,  and  therefore  not  merely  er- 
roneous but  void.  State  v.  Graves, 
(Neb.  1902)  92  N.  W.  Rep.  144. 

610.  4.  Where  Bill  Bemnrrable.  — 
Mandamus  will  not  lie,  even  in  Michigan, 
to  compel  the  dissolution  of  an  injunc- 
tion on  grounds  that  could  have  been 
raised  on  demurrer  to  the  bill.  Mac- 
tavish  V,  Kent  Circuit  Judge,  122  Mich. 
242. 

5.  Bogert  v.  Jackson  Circuit  Judge, 
118  Mich.  457. 

611.  2.  State  v.  Second  Judicial 
Dist.  Ct.,  23  Mont.  564;  State  v.  Dis- 
trict Ct.,  25  Mont.  202 ;  State  r.  Jessen, 
(Neb.  1902)  92  N.  W.  Rep.  584;  State 
V.  Holmes,  (Neb.  1903)  97  N.  W.  Rep. 

243. 
8.  Contra,   Kelsey  v.   Wayne   Circuit 

Judge,    120    Mich.    457. 

61  *J.  5.  To  Entertain  Contest  of  Will. 
—  Raleigh  v.  First  Judicial  Dist.  Ct.,  24 
Mont.  306. 

8.  Bemedy  by  Appeal.  —  Mandamus  will 
not  lie  to  compel  revocation  of  probate 
and  the  hearing  of  a  contest  where  the 
order  refusing  to  do  so  is  appealable. 
State  V.  Tallman,  29  Wash.  317. 

616.    8.   State    v.    Brown,    106    La. 

437. 
8.  State  V,  District  Ct.,  (Mont.  1904) 

75  Pac.  Rep.  516. 

Za,  Mandamus  will  lie  to  compel  the 
trial  court  to  act  upon  an  application  to 
allow  compensation  to  attorneys  as- 
signed by  the  court  to  defend  one 
charged  with  murder,  as  provided  by 
Code  Civ.  Pro.  N.  Y.,  §  308,  where  it 
has  refused  to  entertain  such  applica- 
tion on  the  ground  of  want  of  power  to 
make  such  allowance.  People  v.  Foster, 
(Supm.  Ct.  Spec.  T.)  40  Misc.  (N.  Y.) 
19. 

4.  Alabama.  —  Ex     p.     Scudder-Gale 


Grocery  Co.,  120  Ala.  434;  Ex  p.  Ed- 
wards, 123  Ala.  102;  Moseley  v.  Collins, 
133  Ala.  326. 

California.  —  Wilson  v.  Veterans' 
Home,  138  Cal.  67. 

Colorado.  —  Grand  County  v.  People, 
x6  Colo.  App.  215. 

Illinois.  —  Women's  Catholic  Order 
of  Foresters  v.  Condon,  84  111.  App.  564 ; 
P.  H.  Murphy  Mfg.  Co.  v.  Isbester,  91 
111.  App.  7;  Purple  V.  Gibbons,  91  III. 
App.  567;  Lewis  V.  Drainage  Com'rs, 
III  111.  App.  222. 

Missouri.  —  State  v.  Associated  Press, 
159  Mo.  410. 

Nebraska.  —  State  v.  Holmes,  (Neb. 
1903)  97  N.  W.  Rep.  243. 

New  York.  —  People  v.  Syracuse, 
(Supm.  Ct.  Spec.  T.)  26  Misc.  (N.  Y.) 
522 ;  People  v,  Clausen,  50  N.  Y.  App. 
Div.  286;  People  v.  Welde.  61  N.  Y. 
App.   Div.   580. 

North  Carolina.  —  Home  r.  Cumber- 
land County,  122  N.  Car.  466. 

Utah.  —  State  v.  Hart,  26  Utah  229. 

Ezoeptioni  to  Bole  —  Poieeeeion  of  Cor- 
porate Books.  —  Where  the  right  of 
certain  persons  as  lawful  directors 
of  a  corporation  has  been  judicially  de> 
termined  and  declared,  mandamus  will 
lie,  without  a  prior  demand,  to  compel 
a  third  person  who  is  retaining  the  cor- 
porate books  and  papers  under  a  claim 
of  right  to  deliver  such  books  and 
papers  to  the  legal  directors.  Matter 
of  Journal  Pub.  Club,  (Supm.  Ct.  Spec. 
T.)  30  Misc.  (N.  Y.)  326. 

Demand  Excused.  —  A  motion  for 
new  trial  is  not  necessary  before  apply- 
ing for  mandamus  to  compel  the  trial 
court  to  expunge  from  the  record  a 
judgment  which  it  has  entered  after  the 
expiration  of  the  term,  there  being  no 
opportunity  for  the  relator  to  make  such 
a  motion.  State  v.  Sneed,  105  Tenn. 
711. 
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61 8.  Prior  Sefual  or  Dofoidt.  —  See  note  2. 
Dutioi  Owod  to  Pnblie.  —  See  note  3. 

619.  Dntloi  Owed  to  IndividiiaU. —  See  note  I. 
Aboolato  Duty  Preocribed  by  Stetnto.  —  See  notC  2. 

690.  Bo&nlt  NoooMary.  —  See  note  2. 

691.  Why  Tboro  Mut  Be  Se&iiit.  —  See  note  4. 

2.  What  Is  Sufficient  Demand  —  a.  In  GENERAL 
qoMt.  —  See  note  5. 

OenenJ  Seqaititee.  —  See  note  6. 
699.     Demand  Mast  Comply  with  Statute.  —  See  note  3. 

ICeane  of  Performanoe.  —  See  note  5* 


61§«  8.  Gamble  v.  First  Judicial 
Dist.  Ct.,  (Ncv.  1903)  74  Pac.  Rep.  530. 

Bad  Faith  of  Beepondent.  —  No  demand 
for  reinstatement  is  necessary  before  in- 
stituting mandamus  proceedings  where 
the  respondent,  knowing  that  be  was 
without  authority  to  remove  a  subordi- 
nate, colorably  abolished  the  office  in 
order  to  effect  his  removal.  People  v. 
Clausen,  50  N.  Y.  App.  Div.  324. 

8.  State  Board  of  Equalization  v. 
People,  191  111.  528  [citing  13  Encyc. 
OP  Pl.  and  Pr.  618] ;  Rizer  v.  People, 
18  Colo.  App.  40;  Lewis  v.  Christian, 
101  Va-  135. 

619.  1.  Wood  V.  State,  155  Ind. 
i;  People  v.  Syracuse,  (Supm.  Ct. 
Spec.  T.)  26  Misc.  (N.  Y.)  522 ;  People 
V.  Welde,  61  N.  Y.  App.  Div.  580. 

8.  State  V,  Mack,  26  Nev.  430 ;  Swan 
V,  Wilderson,  10  Okla.  547 ;  Milster  v, 
Spartanburg,  68  S.  Car.  26;  Lawhon  v, 
Haas,  (Tex.  Civ.  App.  1901)  65  S.  W. 
kep.  48;  Riverside  County  v.  Thomp- 
son, (C  C.  A.)   122  Fed.  Rep.  860. 

To  Levy  Tax.  —  State  v.  Byrne,  32 
Wash.  264;  U.  S.  V.  Saunders,  (C.  C. 
A.)  124  Fed.  Rep.  124. 

690,  2.  California.  —  Wilson  v. 
Veterans'  Home,  138  Cal.  67. 

Georgia.  —  Park  v.  Candler,  113  Ga. 
647. 

Illinois.  —  Mathews  v.  McGaughry,  83 
III.  App.  224;  People  V.  Gibbons,  91  111. 
App.  567. 

Indiana.  —  State  v.  Wayne  County 
Council,  157  Ind.  356. 

Iowa.  —  Windsor  v.  Polk  County,  115 
Iowa  738. 

New  York.  —  Matter  of  Broderick, 
(Supm.  Ct.  Spec.  T.)  25  Misc.  (N.  Y.) 
534;  People  V.  Syracuse,  (Supm.  Ct. 
Spec.  T."^  26  Misc.  (N.  Y.)  522 ;  People 
V.  Woodburv,  70  N.  Y.  App.  Div.  416; 
People  V.  Democratic  (jcn.  Committee, 
175  N.  Y.  415. 


North  Carolina,  —  Home  v,  Cumber- 
land County,  122  N.  Car.  466. 

Texas.  —  Magee  v.  Penn,  (Tex.  Civ. 
App.  1902)  67  S.  W.  Rep.  1077;  Altgelt 
V.  Campbell,  (Tex.  Civ.  App.  1904)  78 
S.  W.  Rep.  967. 

Washington.  —  Northwestern  Ware- 
house Co.  V.  Oregon  R.,  etc.,  Co.,  32 
Wash.  218. 

Performanoe  by  One  Party.  —  Where 
demand  is  made  upon  each  of  two 
parties  for  the  performance  of  a  duty, 
and  one  of  them  thereupon  proceeds 
with  such  performance,  mandamus  will 
not  lie  against  the  other.  Board  of 
Education,  etc.,  v.  San  Diego,  128  Cal. 

369. 

631.  4.  Wrong  Merely  Anticipated? 
—  One  cannot  maintain  mandamus 
proceedings  for  the  purpose  of  deter- 
mining the  validity  of  a  restriction  im- 
posed in  the  call  for  bids  for  furnish- 
ing supplies  to  a  public  institution, 
when  he  merely  alleges  that  he  intends 
to  bid  on  such  supplies  but  is  pre- 
vented by  the  restrictions  in  question; 
for  until  he  has  become  a  bidder  and 
his  bid  is  unlawfully  rejected  there  is 
no  infringement  of  his  rights.  Matter 
of  Rooney,  (Supm.  Ct.  Spec.  T.)  26 
Misc.   (N.  Y.)   73. 

6.  Demand  of  Payment  of  a  Jadgment 
against  a  municipal  corporation  is  suf- 
ficient to  support  mandamus  proceed- 
ings to  compel  the  levy  of  a  tax  to  pay 
it.  U.  S.  V.  Saunders,  (C.  C.  A.)  124 
Fed.  Rep.  124. 

6.  People  V.  Gausen,  50  N.  Y.  App. 
Div.  286. 

Bhowlni^  Oronnds  of  I>emand.  —  People 
V.  Follett,  (Supm.  Ct.  Spec.  T.)  24 
Misc.  (N.  Y.)  510. 

639.  8.  Helena  v.  U.  S.,  104  Fed. 
Rep.  113,  43  C.  C.  A.  429. 

5.  Lewis  V.  Drainage  Com'rs,  iii  111. 
App.  222, 
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699.    b.  On   Whom    Demand    Must   Be  Made  —  pwmh 

Clothed  with  Anthoritj.  —  See  note  6. 

633.  8.  What  Constitutes  Defanlt  —  Into&tioii  Hot  to  PerftniL  — 

See  note  3. 

Antieipatlon  of  Supposed  Omiiiion  of  Duty.  —  See  note  4. 

634.  Sefmal  Miut  Be  Abiolate.  —  See  note  I. 
Knowledge  Heoewary.  —  See  note  3. 
UnroMOiiable  Delay.  —  See  note  5* 

636.  XV.    Pabtebs  —  2.  Belators  —  a.  Public  Officers  — 
(i)  Attarney-GeneraL  —  See  note  3. 

637.  {2)  District  and  County  Attorneys,  —  See  note  i. 

(3)  Other  Public  Officers  —  Offloers  and  Boardi  in  General.  — 

See  note  2. 

638.  County  OAoen.  —  See  note  8. 

639*     Town  and  City  Oi&oers.  —  See  notes  4,  ^a. 


993.  6.  People  v.  Clausen,  50  N.  Y. 
App.  Div.  286 ;  U.  S.  v.  Saunders,  (C.  C. 
A.)   124  Fed.  Rep.  124. 

Where  the  Anthority  Ii  Yeited  in  a 
Board  of  supervisors,  the  demand  must 
be  presented  to  the  board  as  such;  fil- 
ing it  with  the  clerk,  whose  duty  does 
not  require  him  to  receive  or  present 
it,  is  not  sufficient  even  though  it  was 
brought  to  the  attention  of  individual 
members  of  the  board.  Windsor  v. 
Polk  County,  115  Iowa  738. 

Snooeeeon  in  Office. —  Where  due  de- 
mand has  been  made  upon  a  public  offi- 
cer and  his  term  expires  pending  the 
proceedings,  no  new  demand  need  be 
made  on  his  successor.  Wood  v.  State, 
155  Ind.  I. 

But  before  mandamus  will  lie  against 
the  successor  of  the  officer  who  wrong- 
fully removed  the  relator,  demand  must 
be  made  upon  such  successor  for  rein- 
statement. People  f.  Welde,  61  N.  Y. 
App.  Div.  580. 

693.  8.  See  Windsor  v.  Polk 
County,  IIS  Iowa  738. 

4.  Grand  County  v.  People,  16  Colo. 
App.  215;  Orman  v.  People,  18  Colo. 
App.  302;  Hardin  v.  Guthrie,  26  Nev, 
246;  State  V.  Board  of  Elections,  24 
Ohio  Cir.  Ct.  654;  Northwestern  Ware- 
house Co.  V.  Oregon  R.,  etc.,  Co.,  32 
Wash.  218. 

694.  1.  People  v.  Woodbury,  70  N. 
Y.  App.  Div.  416 ;  Magee  v,  Penn,  (Tex. 
Civ.  App.  1902)  (>7  S.  W.  Rep.  1077. 

Befnsal  Vet  Qnalifled  by  Conditiono  Im- 
posed. —  In  New  York,  refusal  to  credit 
a  claim  against  a  town  because  the 
claimant  failed  to  comply  with  a  de- 
mand for  evidence  in  addition  to  that 


required  by  the  town  law  will  support 
a  proceeding  for  mandamus.  People  v. 
Mole,  85   N.   Y.   App.   Div.   33- 

3.  People  V,  Clausen,  50  N.  Y.  App. 
Div.  286. 

5.  As  to  Belay  Hot  ConititathigBeftiaal, 
see  Cavanaugh  v,  Pawtucket,  23  R.  I. 
102. 

636.  8.  State  v,  Jacksonville  Ter- 
minal Co.,  41  Fla.  377;  State  v,  Ban- 
gor, 98  Me.  114. 

Private  Blghti  Only  Aifeeted.— See 
Milster  v.  Spartanburg,  68  S.  Car.  26. 

6SI7.  1.  Benners  v.  State,  124  Ala. 
97 ;  Mott  V.  Forsythe  County,  126  N. 
Car.   866. 

8.  Webster  v,  Wheeler,  119  Mich. 
601 ;  State  v,  Headlee,  22  Wash.  126. 

Under  the  Kew  Tork  Bailroad  Law, 
the  proper  relator  in  proceedings  to 
compel  a  street-railway  company  to  give 
transfers  as  required  by  law  is  the  state 
railroad  commission.  People  v.  Inter- 
urban  St.  R.  Co.,  85  N.  Y.  App.  Div.  407. 

638.  S.  State  v.  Headlee,  22  Wash. 
126   (county  commissioners). 

639.  4.  Board  of  Water  Conunia- 
donen. — People  v,  Parmerter,  158  N. 
Y.  38s. 

6/1.  A  City  Tax  CoUeetor  is  the  proper 
relator  in  proceedings  to  compel  the 
return  of  moneys  paid  by  him  to  the 
county  treasurer  which  he  should  have 
paid  to  the  city  treasurer.  Webster 
V,  Wheeler,  119  Mich.  601. 

A  Xnnieipality  in  the  streets  of  which 
a  railway  is  located  by  ordinance  is  a 
proper  relator  in  a  proceeding  by  man- 
damus to  enforce  the  duties  of  the 
company  towards  the  public  in  the  mat- 
ter   of    the    operation     of    its     cars. 
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(4)  Successors  in  Office  —  To  Compel  Bnrrandor  of  Proporty.  — 
See  note  6. 
630.    b.  Private    Persons  — (i)  Public  Right  Involved— 

Bolator  Xut  Show  Spodal  Interett.  —  See  note  I. 

631.     Ingtanoeit  in  WUeh  Writ  Hu  Boon  Sofuod.  —  See  note  2. 

Ihitj  Hot  Duo  to  State  m  Sneh.  —  See  note  I. 

Spoeial  Intereet  Vot  Keoeiwury.  —  See  note  2. 

Iftioollftneono  Initaacoi.  —  See  note  I. 

See  notes  I,  2,4, 

See  notes  6,  7,  11. 

See  note  i. 

(2)  Private  Right  Affected —  PriTato  Penon  Kay  Bo  BoUt«r. 
—  See  note  4. 


634. 
635. 
636. 


Bridgeton  v.  Bridgeton,  etc.,  Traction 
Co.,  62  N.  J.  L.  592. 

4KW.  8.  Com.  v.  Wallace,  24  Pa.  Co. 
Ct  9,  10  Kulp  (Pa.)  30. 

6M.  1.  Windsor  v,  Polk  County, 
115  Iowa  738  [citing  13  Encyc.  of  Pl. 
AND  Pr.  630  et  seqJ] ;  State  v,  Wyoming 
Comity  Ct.,  47  W.  Va.  672  [citing  13 
Encyc  op  Pl.  and  Pr.  630] ;  State  v. 
Osbom,  60  Neb.  415;  Stegmaier  v. 
Jones,  203  Pa.  St.  47 ;  Garrison  v.  Lau- 
rens, 54  S.  Car.  449 ;  State  v.  Charles- 
ton Light,  etc.,  Co.,  (S.  Car.  1904)  47 
S.  £.  Rep.  979.  Compare  Elliott  v.  De- 
troit, X2I  Mich.  61  z. 

631.  %  Appointment  of  Vetenuie.— 
The  Minnesota  statute  which  provides 
that  honorably  discharged  Union  sol- 
diers and  sailors  shall  be  preferred  for 
appointment  to  all  branches  of  the  pub- 
lic service  does  not  confer  upon  any 
person  such  a  right  to  an  office  or  posi 


OAio.  — State  v,  Nash,  66  Ohio  St. 
612. 

South  Dakota,  —  State  v,  Menzie,  (S. 
Dak.  1903)  97  N.  W.  Rep.  745. 

West  Virginia,  —  State  v,  Wyoming 
County  Ct.,  47  W.  Va.  672;  Payne  v. 
Staunton,  (W.  Va.  1904)  46  S.  E.  Rep. 
927. 

633.  1.  Rizer  v.  People,  18  Colo. 
App.  40;  Rummel  v.  Dealy,  1x2  Iowa 
503 ;  State  v.  New  Orleans,  52  La.  Ann. 
1604. 

634.  1.  XaUng  Appolntmenti.  — 
Kelly  r.  Van  Wyck,  (Supm.  a.  Spec 
T.)  35  Misc.  (N.  Y.)  210;  People  v. 
Swanstrom,  79  N.  Y.  App.  Div.  94; 
State  V.  Nash,  66  Ohio  St  612. 

2.  CoUeotion  of  Tax.  —  State  v.  Ginton, 
County,  (Ind.  1903)  68  N.  E.  Rep.  295 ; 
Milster  v,  Spartanburg,  68  S.  Car.  26; 
Lewright  v.  Love,  95  Tex.  157. 

4.  Bemoval  of  Ohitniotions  from  Higli- 


tion  in  the  public  service  as  will  entitle    wayi. —  People  v.  Keating,  168  N.  Y. 
him  to  maintain  mandamus  proceedings     390. 


to  compel  his  appointment.  State  v, 
Copeland,  74  Minn.  371. 

639*  1.  People  v.  Suburban  R.  Co., 
178  UL  594;  Richmond  R.,  etc.,  Co.  v. 
Brown,  97  Va.  26. 

CoUeotion  of  Taxes.  —  The  state  is  not 
a  necessary  party  to  mandamus  proceed- 
ings by  a  taxpayer  to  compel  a  city  to 
collect  taxes  from  a  corporation.  Mil- 
ster V,  Spartanburg,  68  S.  Car.  26. 

S.  Illinois.  —  People  v,  Harris,  203 
111.  272. 

Michigan,  —  Elliott  v.  Detroit,  121 
Mich.  61 1. 

New  Kor*.  — People  v.  Van  Wyck, 
(Supm.  Ct.  Spec.  T.)  27  Misc.  (N.  Y.) 
439;  People  V.  Guggenheimer,  (Supm. 
Ct.  Spec.  T.)  28  Misc.  (N.  Y.)  735; 
Kelly  V.  Van  Wyck,  (Supm.  Ct.  Spec. 
T.)  35  Misc.  (N.  Y.)  210;  People  v. 
Swanstrom,  79  N.  Y.  App.  Div.  94. 


635.  6.  Operation  of  Street  Can.— 
—  State  V.  Spokane  St  R.  Co.,  19 
Wash.  518. 

7.  Looatlon  of  Conrthonie.  —  State  9. 
Wyoming  County  Ct.,  47  W.  Va.  672. 

11.  To  Ezponge  Falie  Vatrj  in  Legii- 
latlve  Journal.  —  State  v.  Wilson,  123 
Ala.  259. 

Other  Initanoei  —  To  Compel  Com- 
pliance with  "  Labor  Law."  —  People  v. 
Van  Wyck,  (Supm.  Ct.  Spec.  T.)  27 
Misc.  (N.  Y.)  439. 

To  Compel  Payment  of  Award  in 
Condemnation  Proceedings  by  City,-^ 
People  V.  Guggenheimer,  (Supm.  Ct. 
Spec.  T.)  28  Misc.  (N.  Y.)  735. 

636*  1.  Keeting  of  Cormty  Gommii- 
lionen, —  State  v,  Menzie,  (S.  Dak. 
1903)  97  N.  W.  Rep.  745. 

4.  Hall  V,  Mann,  96  111.  App.  659; 
State  V,  Curler,  26  Nev.  347 ;  Jennings 
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63T.     Penon  Spedally  Iignred  by  Publio  Wrong.  —  See  note  I. 

B6ftl  Party  in  Interest.  —  See  note  3. 
638.    (3)   What  Is  Sufficient  Private  Interest  —  (b)  Sighu 
ipeeting  Publio  Bdhoolf  —  Parents.  —  See  note  4. 

630«     (0)  Proceedings  Belating  to  Eleotioni  —  Ugners  of  Petitioas.  —  See 


note  4a. 


Belators  Who  Are  Merely  Voters.  —  See  note  5. 
Candidate.  —  See  note  7. 

(f)  Legislative  Action.  —  See  notes  4,  7. 

(g)  Ministerial  Aotion  —  Among  Instanees.  —  See  note  3. 
(h)  Proceedings  Aifeeting    PrlTate    Property  —  Private  Persona.  — 


«41. 
649. 
643. 

See  note  i. 

V.  Supreme  Lodge,  etc.,  67  N.  J.  L. 
126;  Loraine  v,  Pittsburg,  etc.,  R.  Co., 
205    Pa.   St.    132. 

63T*  1.  State  v,  Wilson,  123  Ala. 
259;    Brophy  v.   Schindler,    126    Mich. 

341. 
8.  State  V,  Thompson,   106  La.  395 ; 

People  V.  Washington  County,  66  N.  Y. 

App.  Div.  66;  Matter  of  Coats,  73  N. 

Y.  App.  Div.  178. 

Statutes.  —  In  Nevada  it  is  provided 
by  statute  that  mandamus  proceedings 
shall  be  instituted  upon  the  relation  of 
the  party  beneficially  interested.  State 
V,  Curler,  26  Nev.  347. 

A  Stockholder  and  Agent  of  a  Corpora- 
tion conducting  a  hotel  and  selling  liquor 
is  not  the  proper  relator  in  proceedings 
to  test  the  validity  of  an  election  un- 
der the  Liquor  Tax  Law  of  New  York 
at  which  it  was  voted  to  refuse  licenses 
to  hotels.  People  v.  Board  of  Town 
Canvassers,  (Supm.  Ct.  Spec.  T.)  32 
Misc.  (N.  Y.)  123. 

638.  4.  Admission  to  Schools.  — 
Board  of  Public  Education  v.  Felder, 
116  Ga.  788;  State  v.  Penter,  96  Mo. 
App.  416;  Swenehart  v.  Strathman,  12 
S.  Dak.  313. 

Under  the  Indiana  statute  (Acts  Ind. 
1 90 1,  p.  448,  Bums*s  Stat.  Ind.  1901, 
§§  S959a-5959e)  the  child  is  the  proper 
relator  in  proceedings  to  compel  ad- 
mission to  school  in  the  town  to  which 
such  child  has  been  transferred.  Weir 
V.  State,  i6z  Ind.  435. 

630*  4a.  Petition  Affecting  Erection 
of  ConrthOQse.  —  One  who  has  signed  a 
petition  to  a  board  of  county  supervi- 
sors, asking  that  there  be  submitted  to 
the  voters  the  question  of  rescinding 
the  proposition  for  the  erection  of  a 
courthouse  previously  carried,  has  such 
an  int'»'"'>-f  ns  entitles  him  to  prosecute 
an  action  in  mandamus  to  compel    the 
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board  to  act  on  that  petition.    Windsor 
V.  Polk  County,  115  Iowa,  738. 

6.  Contra,  Riser  v.  People,  18  Colo. 
App.  40.  . 

7.  Canvaiaing  cf  Election  Betnma. — 
People  V.  Ward,  62  N.   Y.  App.  Div. 

531. 

To  Compel  Printing  of  Kame  on  Ballot.  — 
Ginter  v.  Scott,  8  Pa.  Dist.  536,  2 
Dauphin  Co.  Rep.  (Pa.)  93. 

641.  4.  Berube  v.  Wheeler,  128 
Mich.  32. 

Private  Citiaen  Cannot  Compel  Pnrchaae 
of  Bridges. —  Stegmaier  v.  Jones,  203 
Pa.  St.  47. 

7.  The  Proprietor  of  a  Vewspaper  can 
maintain  proceedings  to  compel  the 
sheriff  to  publish  official  notices  therein 
when  the  law  provides  for  such  publica- 
tion.   Braddy  v.  Whiteley,  113  Ga.  746. 

So  the  proprietor  of  a  newspaper  of 
sufficient  circulation  to  entitle  him  to 
publish  the  fiscal  statement  of  a  county, 
as  provided  by  the  laws  of  Ohio,  has 
such  an  interest  as  entitles  him  to  insti- 
tute mandamus  proceedings  to  compel 
the  publication  of  such  statement.  State 
V.  Fayette  County,  12  Ohio  Cir.  Dec 
316,  22  Ohio  Or.  Ct  433. 

643.  3.  An  InconMrated  Tillage  is 
the  proper  relator  in  proceedings  to 
compel  the  county  auditor  to  enter  a  tax 
against  the  residents  of  territory  that 
has  been  annexed  to  the  village.  State 
V.  Craig,  ix  Ohio  Cir.  Dec.  348,  21  Ohio 
Cir.  Ct  13. 

643.  !•  Inspection  of  Corporate  Books 
and  Papers  may  be  obtained  by  man- 
damus at  the  relation  of  a  private  per- 
son. Cobb  V,  Lagarde,  129  Ala.  488. 
Johnson  v.  Langdon,  135  Cal.  624; 
Trimble  v.  American  Sugar  Refining 
Co.,  61  N.  J.  £q.  340 ;  Bruning  v.  Ho- 
boken  Printing,  etc.,  Co.,  67  N.  J.  L. 
119;   Matter  of  Coats,  73  N,  Y.  Appu 
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643,     (i)  BighU  Batpeoting  Incorporeal  Ponwnal   Proporly  —  OwAin   of 
Corporato  Stoek  and  Bondf .  —  See  note  8. 

645.  d.  Joinder  of  Relators  —  Oomnon  and  Joint  Intorort. — 
See  note  5. 

When  Joinder  Veeeeiaiy.  —  See  note  6. 

646.  Who  Cannot  Join.  —  See  note  I. 

3.  Bespondents  —  a.  In  GENERAL  —  Penon  Who  le  to 
'Htiarm,  Bsty.  —  See  note  2. 

647.  How  Beepondont  Deeignated.  —  See  note  4. 

b.  Public  and  Corporate  Officers  and  Corpora- 
tions —  (i)  Corporation  or  Officer  —  PriTate  Oorporationi.  —  See 
note  5. 

648.  (2)   What  Officer  —  Offloer  of  Corporation.  —  See  note  3. 

Froeoodinge  Relating  to  Debts  and  Obligations  of  Xnnidpal 
Corporations.  —  See  note  4. 

649.  Prooeedings  Belating  to  Asseesment  and  Colleetion  of  Taxes.  —  See 
note  2. 


Div.  178;  Matter  of  Steinway,  159  N. 
Y.  250. 

643.  8.  People  v.  Manning,  37  N. 
Y.  App.  Div.  141. 

6M.  6.  State  v,  Jacksonville  Ter- 
minal Co.,  41  Fla.  377 ;  Payne  v,  Staun- 
ton, (W.  Va.  1904)  46  S.  E.  Rep.  927. 

Printing  Kames  on  Ballot.  —  Several 
candidates  for  the  same  office  have  a 
common  interest  authorizing  them  to 
join  in  a  proceeding  to  compel  the 
printing  of  their  names  on  the  official 
ballot.    State  v.  Mount,  151  Ind.  679. 

But  it  has  been  held  that  where  the 
right  of  all  the  nominees  of  one  faction 
of  a  party  to  have  their  names  printed 
on  the  official  ballot  is  denied,  such 
right  may  be  determined  and  enforced 
in  mandamus  proceedings  instituted  on 
the  relation  of  one  only  of  such  nomi- 
nees.   State  V,  Weston,  27  Mont,  185. 

6.  AU  Cwners  of  Bonds.  —  Where  man- 
damus is  sought  to  compel  payment  of 
a  judgment  on  coupons  attached  to 
bonds  issued  by  an  irrigation  dis- 
trict, it  is  not  necessary,  that  applica- 
tion for  the  writ  shall  be  made  by  or 
on  behalf  of  all  the  bondholders,  but 
the  remedy  is  available  to  any  one  or 
more  of  them.  Thompson  v.  Perris 
Irrigation  Dist,  116  Fed.  Rep.  769; 
Territory  v,  Socorro,  (N.  Mex.  1904) 
76  Pac.  Rep.  283. 

A  relator  who  owns  but  one  series  of 
outstanding  bonds  on  which  there  has 
been  a  default  in  the  payment  of  inter- 
est cannot  demand  the  levy  of  a  tax  to 
pay   such    interest   on    his   own   behalf 


alone,  but  his  only  remedy  is  to  seek 
the  discharge  of  the  respondent's  duty 
as  to  all  creditors  in  the  class  to  which 
he  belongs.  State  v,  Byrne,  32  Wash. 
264. 

//  Is  No  Defense  that  all  the  holders 
of  coupons  of  the  same  class  as  those 
of  which  the  relator  seeks  to  compel 
payment  are  not  parties  to  the  proceed- 
ing. U.  S.  V.  Kent,  107  Fed.  Rep.  190. 
See  also  State  v.  Fraker,  166  Mo.  130, 
holding  that  nonjoinder  of  a  person  in- 
terested is  not  a  defense. 

646.  1.  State  v.  Fraker,  166  Mo. 
130  Iquoting  13  Encyc.  op  Pl.  and  Pr. 
646] ;  State  v.  Simmons,  3  Penn.  (Del.) 
291 ;  State  v.  New  Orleans,  52  La.  Ann. 
1639;  Ohlson  V.  Durfrey,  82  Miss.  213. 

8.  Keady  v,  Owers,  30  Colo,  i ;  Peo- 
ple V.  Fuller,  (Supm.  St.  Spec.  T.)  68 
N.  Y.  Supp.  742 ;  People  v.  Municipal 
Civil  Service  Commission,  (Supm.  Ct. 
Spec.  T.)  30  Misc.  (N.  Y.)  519. 

647.  4.  People  v.  Raymond,  186  111. 
407. 

6.  Upton  V,  Hutchison,  8  Quebec  Q. 
B.  505. 

648.  8.  State  v.  Real  Estate  Bldg., 
etc.,  Assoc,  151  Ind.  502. 

4«  State  V.  Norvell,  80  Mo.  App.  180, 
2  Mo.  App.  Rep.  541. 

In  Washington  the  city  treasurer  is  the 
sole  necessary  respondent  in  proceed- 
ings on  a  city  warrant.  Savage  v. 
Sternberg,  19  Wash.  679. 

649.  8.  Examination  of  Tax  Books. 
—  In  Tennessee  mandamus  to  enforce 
the  right  to  examine  the  tax  books  of  a 
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6tlO«    fluooeMor  of  Jodge.  —  See  note  i. 

(3)  Board  or  Members  —  Indlfiduali  Vetd  Hot  B«  Vamsd.  — 
See  note  5. 

A91.  IngtaaoM  in  Wliioh  Board  or  Corporation  Kay  Bo  Vamod.  —  See 
note  4. 

8tS9,  Indiyidnals  May  Bo  Vamod.  —  See  note  2. 

0tS4.  Poromptory  Writ.  —  See  note  I. 

c.  What  Disqualifies  Respondents  —  vo  soit  Agaiort 

Bovoroign.  —  See  note  2. 

d.  Joinder  of  Respondents  —  (i)  In  General  — 'Bo 

Ono  Hoed  Bo  Joinod.  —  See  note  5- 

65tS«     Who  Cannot  Bo  Joinod.  —  See  note  2. 

656,  Who  Knit  Bo  Joinod.  —  See  note  I. 

AU  Pononi  Whoio  Bighti.  —  See  note  2. 

657.  (2)  In  Particular   Cases  —  (a)  Collootion  of  Tazoo  —  Oftoor 
Whoio  Bnty  1m  Bpooially  Involvod.  —  See  notes  I,  2. 

(b)  Mnnieipal  Corporation!  and  Offioon  —  Whon  Corporation  Vood  Bo 
Joined.  —  See  note  3. 

Ot(8«     (0)  Proooodingt  Affooting  Private  Corporationi  —  Leeoor  and  Loaioo. 
—  See  note  6. 


city  is  properly  directed  to  the  mayor 
as  the  custodian  thereof.  State  v,  Will- 
iams, 1x0  Tenn.  549. 

MO.  1.  Walker  v.  Superior  Ct., 
139  Cal.   108. 

6.   People  V.  Raymond,  186  111.  407. 

651.  4.  Against  Town  or  City.  — 
Charleston  v,  Moore,  94  III.  App.  51 ; 
Charleston  v.  Wiley,  94  111.  App.  53. 

659.  3.  Pcarsall  v.  WooUs,  (Tex. 
Civ.  App.  1899)  50  S.  W.  Rep.  959 
(where  costs  may  be  recovered  against 
individuals). 

654.  1.  Charleston  v.  Moore,  94  111. 
App.  SI. 

S.  Miller  v.  State  Board  of  Agricul- 
ture, 46  W.  Va.  192,  quoting  13  Encyc. 
OF  Pl.  and  Pr.  654. 

5.  State  V,  Scarborough,  56  S.  Car.  48. 

656.  8.  Randall  v.  State,  64  Ohio 
St.  57. 

656.  1.  Berube  v.  Wheeler,  128 
Mich,  z^  \  Guthrie  v.  Sparks,  (C.  C.  A.) 
131  Fed.  Rep.  443.  But  see  Goodell  v. 
Woodbury,  71  N.  H.  378,  holding  that 
the  county  solicitor  need  not  be  joined 
as  respondent  in  proceedings  to  compel 
the  chief  of  police  to  prosecute  viola- 
tions of  the  liquor  laws,  though  it  is 
the  duty  of  such  solicitor  to  conduct 
the  prosecutions. 

In  Kandamne  to  Snporintendonti  of 
Election  in  a  county  all  must  be  joined 
who  acted  at  the  election  in  question, 


though  a  smaller  number  may  consti- 
tute a  quorum.  Deen  v.  Tanner,  106 
Ga.  394. 

2.   People  V.  Blocki,  203  111.  363. 

Ownen  of  Property  Are  Koooiiary  Partial 
in  proceedings  to  compel  the  enforce- 
ment of  municipal  building  regulations 
against  builders.  People  v.  Stewart,  77 
N.  Y.  App.  Div.  181. 

To  BomoTO  Obitmotion  of  Street.— 
Mandamus  will  not  be  granted  to  com- 
pel a  city  to  open  a  street  and  remove 
alleged  obstructions  therefrom  where 
persons  occupying  the  street  and  as- 
serting a  right  so  to  do  under  a  contract 
with  the  city  are  not  parties  to  the  pro' 
ceeding.  Gibbs  v,  Ashford,  27  Tex.  Civ. 
App.  629. 

M7.  1.  The  Mayor  and  City  Connoil 
are  proper  parties.  Territory  v.  So- 
corro, (N.  Mex.  1904)  76  Pac.  Rep.  283. 

2.  All  Offloen  Who  Have  Dntiee  to  Por^ 
form  in  connection  with  the  assessment 
and  collection  of  taxes  may  be  joined. 
State  r.  Harbison,  64  Kan.  295. 

8.   State  V,  Mason,   153  Mo.  23. 

65§.  6.  Owner  and  Leoiee.  —  The 
lessor  of  a  railroad  has  been  held  not 
to  be  a  necessary  party  in  proceedings 
to  compel  its  lessee  to  remove  an  ob- 
struction to  a  highway  which  was 
created  and  is  maintained  by  such 
lessee.  People  v.  Northern  Cent.  R. 
Co.,  164  N.  Y.  289. 
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6Sft«     Joinder  of  Ollloon.  —  See  note  2. 

(e)  Title  to  OAoe  InTolTod.  —  See  note  5. 
Inonmbent  of  Offloo.  —  See  note  6. 

660.  See  note  i. 

(f)  ntlo  to  Boal  Property  InvolYod  —  Heoesiitj  to  Join  Interoeted 
Penoni.  —  See  note  2. 

661.  e.  Effect  of  Bringing  Action  Against  Wrong 

'  Person  —  Vot  iRtal  Debet  —  See  note  2. 

/.  Against  Officer  After  Expiration  of  Term 

OF  Office  —  Oumot  Be  Made  Party.  —  See  note  6. 

663.  Termination  of  Oflloe  Hot  Complete.  — See  note  3. 

g.  Against  Successor  of  Delinquent  Officer.  — 

See  note  5. 

664.  4.  Bringing  In  Hew  Parties  —  a.  In  General  —  When  it 

Ii  Veeeeearj  for  Complete  Determination.  —  See  note  I. 

665.  b.   Intervention  —  Penoni   Wlioie   Bights   Are   AiEboted. — 
See  note  i. 

666*     Beitrietions  on  Interrention.  —  See  note  3. 


8.   Bay  State  Gas  Co.  v.  State, 
(Del.  1904)  56  Atl.  Rep.  1120. 

5.  People  V,  Hinsdale,  (Supm.  Ct. 
Spec  T.)  43  Misc.  (N.  Y.)  182;  Gou- 
henour  v.  Anderson,  (Tex.  Civ.  App. 
1904)  81  S.  W.  Rep.  104. 

6.  People  V.  Erie  County,  42  N.  Y. 
App.  Div.  510;  People  v,  Scannell,  63 
N.  Y.  App.  Div.  343;  People  v.  Dobbs 
Ferry,  63  N.  Y.  App.  Div.  276;  Jones 
V,  Willcox,  80  N.  Y.  App.  Div.  167; 
Matter  of  Hart,  159  N.  Y.  278;  People 
V.  Hinsdale,  (Supm.  Ct.  Spec.  T.)  43 
Misc.  (N.  Y.)  182;  Gouhenour  v.  An- 
derson, (Tex.  Civ.  App.  1904)  81  S.  W. 
Rep.  104. 

660.  1.  Denver  v.  People,  17  Colo. 
App.  190. 

A  Xerely  Temporary  Appointee  is  not 
a  necessary  party.  People  v.  Scannell, 
63  N.  Y.  App.  Div.  243. 

9.  State  V.  Cranney,  30  Wash.  594 
[quoting  13  Encyc.  of  Pl.  and  Pr. 
660] ;  Kennedy  v.  Auditor  Gen.,  (Mich. 
1903)  96  N.  W.  Rep.  928,  10  Detroit 
Leg.  N.  583 ;  Chappell  v,  Rogan,  94  Tex. 
492;  State  V.  State  Board  of  Land 
Com'rs,  7  Wyo.  478. 

Bnt  the  Exeention  Creditor  and  Debtor 
Are  Vot  Veeeeeary  Partiei  to  mandamus 
proceedings  by  a  purchaser  to  compel 
the  sheriflF  to  receive  the  amount  of  his 
bid  and  deliver  to  him  a  deed  for  land 
sold  under  execution.  State  v.  Scar- 
bororgh,  56  S.  Car.  48. 


661,  2.  Bay  State  Gas  Co.  v.  State, 
(Del.  1904)  s6  Atl.  Rep.  11 14. 

Olijeotion  Waived.  —  In  proceedings 
to  compel  the  president  and  faculty  of  a 
normal  school  to  readmit  a  pupil  who 
has  been  expelled  by  them,  an  objection 
that  the  local  trustees  were  the  parties 
against  whom  the  relator  should  have 
proceeded  is  waived  if  not  taken  before 
trial.    Miller  v,  Dailey,  136  Cal.  212. 

6.  Dent  v.  Taylor  County,  45  W.  Va. 
750,  quoting  13  Encyc.  op  Pl.  and  Pr. 
661. 

663.  8.  Offioen  Who  Have  Beaigned 
After  the  Act  complained  of  are  proper 
parties  as  being  liable  for  costs.  Gouhe- 
nour V.  Anderson,  (Tex.  Civ.  App.  1904) 
81  S.  W.  Rep.  104. 

6.  See  Gouhenour  v,  Anderson,  (Tex. 
Civ.  App.  1904)  81  S.  W.  Rep.  104. 

604.  1.  Matter  of  Stiles,  69  N.  Y. 
App.  Div.  589  [citing  13  Encyc.  of  Pl. 
AND  Pr.  664] ;  Chicago  v.  People,  98  111. 
App.  517. 

«65.  1.  People  v,  Blocki,  203  111. 
363;  Neligh  First  Nat.  Bank  v,  Lan- 
caster, 54  Neb.  467;  State  v.  Mack,  26 
Nev  430;  People  v.  Police  Com'rs,  174 
N.  Y.  450. 

666.  8.  Other  Adequate  Bemedy.  — 
A  party  will  not  be  permitted  to  inter- 
vene in  mandamus  proceedings  where  he 
has  another  adequate  remedy  for  such 
injury  as  he  may  suffer.  People  v. 
Keating,  53  N.  Y.  App.  Div.  638. 
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667.  INrMt  Intcreit  KtoaiMry.  —  See  note  2. 

XYL  PlBAOnre — 1.  In  General  —  Ordinary  EqIm  Apply. — 

See  note  3. 

668.  Striot  or  liberal  Oomtmfition  of  Ploadingi.  —  See  note  3. 

2.  How  Prooeedingt  Entitled — a.  Whether  in  Name 
OF  State.  — See  note  6. 

660.     Fablio  or  PriTato  Intoroit.  —  See  note  2. 

670.     Um  of  Frivato  Porton'a  Name  Hatter  of  IndifEbrenee.  —  See  note  I. 

b.  Relator  —  Praetloe  to  Hame  fielator.  —  See  note  4. 
67 1«     Kaming  Private  Peraon  ai  Plaintiff  —  See  note  2. 

3.  Belator'B  Initial  Pleading  —  a.  Alternative  Writ. 
—  See  note  3. 

673,    See  note  i. 

b.  Petition.  —  See  note  2. 

673.  See  note  i. 

c.  Motion.  —  See  note  3. 

674.  4.  Contents  of  Belator's  Pleading  —  a.  Jurisdiction  of 
Court.  — See  note  i. 


067«  9.  McGuire  v.  Hurst,  64  S. 
W.  Rep.  435,  2Z  Ky.  L.  Rep.  846. 

8.  Colorado*  —  Board  of  Public  Works 
V.  Hayden,  13  Colo.  App.  36;  Gillett 
V.  People,  13  Colo.  App.  553. 

Illinois,  —  Chicago  G.  W.  R.  Co.  v. 
People,  79  111.  App.  529 ;  Hall  v.  Mann, 
96  111.  App.  659;  School  Directors  v. 
People,  X06  111.  App.  620;  People  v. 
Chytraus,  183  111.  190. 

New  York,  —  People  v,  Roberts,  45 
N.  Y.  App.  Div.  145 ;  People  v.  Wells, 
89  N.  Y.  App.  Div.  89. 

Oklahoma.  —  Finley  v.  Territory,  12 
Okla.  621. 

Ohio,  —  State  v,  Newark,  10  Ohio 
Cir.  Dec.  440,  19  Ohio  Cir.  Ct.  5. 

668.    8«    Sute   v.   Reed,   29   Wash. 

383. 

8.  State  V,  Curler,  26  Nev.  347 ;  Peo- 
ple V,  Harwick,  48  N.  Y.  App.  Div. 
559;  People  V.  Northern  Cent.  R.  Co., 
164  N.  Y.  289;  State  V,  Pacific  Brew- 
ing, etc.,  Co.,  21  Wash.  451 ;  State 
V  Wyoming  County  Ct.,  47  W.  Va. 
672. 

Demamr  —  Waiver.  —  Failure  to  en- 
title the  alternative  writ  in  the  name  of 
the  people  is  not  ground  of  demurrer, 
and  the  objection  is  waived  if  not  raised 
before  general  appearance.  People  v, 
Lewis  Town  Board,  (Supm.  Ct.  Spec. 
T.)  27  Misc.  (N.  Y.)  469. 

609.  8.  Higgins  v,  Galesburg,  96 
111.  App.  471 ;  Moshier  v,  Galesburg,  96 
111.  App.  502. 

670.    1.  In  Kew  York  it  has  been 


held  that  the  omission  of  the  name  of 
the  relator  from  the  title  of  the  appli- 
cation papers  is  a  mere  irregularity 
which  does  not  defeat  the  right  to  man- 
damus in  a  proper  case.  People  v. 
Monticello,  (Supm.  Ct.  Tr.  T.)  35  Misc. 
(N.  Y.)  675. 

4.  Baltimore,  etc.,  R.  Co.  v.  State, 
159  Ind.  sio;  State  v.  Curler,  26  Nev. 
347 ;  People  v,  Harwick,  48  N.  Y.  App. 
Div.  559 ;  State  v.  Pacific  Brewing,  etc., 
Co.,  21  Wash.  451 ;  State  v,  Wyoming 
County  Ct.,  47  W.  Va.  672. 

671.    8.    Hall  V,  Mann,  96  111.  App. 

659. 

8.  Hubbel  v.  Maryville,  85  Mo.  App. 
165 ;  State  v,  Williams,  (Oregon  1904) 
77  Pac.  Rep.  965 ;  Mason  v,  Ohio  River 
R.  Co.,  SI   W.  Va.   183. 

679.  1.  Hart  v.  State,  161  Ind. 
189 ;  People  v.  Hertle,  (Supm.  Ct.  Spec. 
T.)  28  Misc.  (N.  Y.)  37;  Mason  v. 
Ohio  River  R.  Co.,  51  W.  Va.  183. 

8.  Cynthiana  v.  Board  of  Education, 
(Ky.  1899)  52  S.  W.  Rep.  969. 

673.  1.  Hall  V.  Mann,  96  111.  App. 
659;  People  V,  Cook  County,  180  III. 
160;  Davis  V,  Patterson,  12  Pa.  Super. 
Ct.  479. 

8.  Hart  v.  State,    161   Ind.    189. 

674.  1.  An  Application  to  the  8npr«me 
Court  of  Montana  must  set  forth  the 
reasons  which  render  it  necessary  that 
the  writ  should  issue  originally  from 
the  Supreme  Court  instead  of  from  the 
District  Court  of  the  proper  district. 
State  V,  Ledwidge,  27  Mont.  197. 
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674. 
679. 
676. 

AllagBd.- 

677. 

FuU.  — 

678. 


679. 
680. 


b.  Certainty  —  neadingi  Mut  b«  certain.  —  See  note  2. 

In  Wliat  Baipaeti  Baqnired.  —  See  notes  7.  9. 

c.  Allegation  of  Facts  —  Paeu,  Hot  xddenoe,  to  Be 

-  See  note  2. 

Tkfits,  Hot  Goaoluione  of  Law.  —  See  note  3. 

"Aooordlng  to  Law."  —  See  note  i. 

d.   Relator's  Right  —  Xait  state  Clear  Bight  and  Xaterlel 

See  note  2. 
Applioations  of  Bnle.  —  See  note  2. 
Statements  upon  Information  and  Belief.  —  See  note  4. 
Belator'e  Bpedal  Intereit.  —  See  note  6. 
Speelal  Ii^nry  or  Damage  —  See  note  I. 
Anticipating  Objections.  —  See  note  3. 
irnneoessary  Faets  Hot  to  Be  Alleged.  —  See  note  I. 


674.  8.  Bay  State  Gas  Co.  v.  State, 
(Del.  1904)  56  Atl.  Rep.  1120. 

675.  7.  State  v.  District  School 
Board,  97  Mo.  App.  613;  Chapin  v.  Port 
Angeles,  31  Wash.  535. 

9.  State  V.  Associated  Press,  159  Mo. 
410. 

^76.  9.  People  v,  Hertle,  (Supm. 
Ct.  Spec.  T.)  28  Misc.  (N.  Y.)  37. 

S.  San  Luis  Obispo  County  v.  Gage, 
139  Cal.  398;  State  v.  Hurley,  73 
Coim.  536;  People  v.  Sellars,  179  111. 
170;  State  V.  Police  Com'rs,  80  Mo. 
App.  206;  People  V,  Democratic  Gen. 
Committee,  52  N.  Y.  App.  Div.  170; 
State  r.  Williams,  (Oregon  1904)  77 
Pac.  Rep.  965. 

677.  I.  Weir  v.  State,  161  Ind. 
435;  State  V.  Williams,  (Oregon  1904) 
77  Pac.  Rep.  965. 

An  Allegation  that  the  Belator  Was 
'*DilIj  Appointed''  to  office  is  insufficient, 
being  a  mere  legal  conclusion.  Stott 
V.  Chicago,  205  111.  281. 

8.  Alabam€L*  —  Ex  p.  Scudder-Gale 
Grocery  Co.,  120  Ala.  434. 

California.  —  Miller  v.  Dailey,  136 
Cal.  212;  San  Luis  Obispo  County  v. 
Gage,  139  Cal.  398. 

Colorado,  —  Vincent  v,  Hinsdale 
County,  12  Colo.  App.  40;  Board  of 
Public  Works  v.  Hayden,  13  Colo.  App. 
36;  Stuart  V,  Nance,  28  Colo.  194. 

Illinois.  —  Bolton  v.  People,  95  111. 
App.  285;  People  V.  Perrin,  103  111. 
App.  410;  People  V.  Chicago,  210  111. 
479>  affirming  104  111.  App.  250. 

Indiana.  —  State  v.  Overman,  157  Ind. 
141;  State  V.  Fischer,  157  Ind.  412; 
Applegate  v.  State,  158  Ind.  119. 

Missouri.  —  State  v,  McKee,  150  Mo. 
•33. 


New  York.  —  Matter  of  Coats,  73  N. 
Y.  App.  Div.  178. 

Pennsylvania.  —  Boyle  v.,  Lansford 
School  Dist.,  8  Pa.  Dist.  436. 

Texas.  —  White  v.  Myers,  (Tex.  Civ. 
App.  1898)  47  S.  W.  Rep.  476;  Moore 
V.  Rogan,  96  Tex.  375. 

Virginia.  —  Richmond  R.,  etc,  Co.  v. 
Brown,  97  Va.  26. 

Washington.  —  State  v.  Reed,  29 
Wash.  383. 

Wyoming.  —  State  v.  Chatterton, 
(Wyo.  1903)  73  Pac.  Rep.  961. 

United  States.  —  U.  S.  v,  Allen,  22 
App.  Cas.  (D.  C.)  $6. 

678.  2.  Board  of  Public  Works  v. 
Hayden,  13  Colo.  App.  36;  Hastings  v. 
Henry,  i  Marv.  (Del.)  287;  McGann 
V.  People,  194  111.  526;  Stott  v.  Chicago, 
205  111.  281 ;  State  v.  Staley,  9  Ohio 
Cir.  Dec.  608. 

4.  Kephart  v.  People,  28  Colo.  73 ; 
Gunning  v.  Sheahan,  73  111.  App.  118; 
Steidl  V.  State,  63  Neb.  695 ;  People  v. 
Board  of  Canvassers,  (Supm.  Ct.  Spec. 
T.)  25  Misc.  (N.  Y.)  444. 

6.  State  V.  Overman,  157  Ind.  141 ; 
State  V.  Chatterton,  (Wyo.  1903)  73 
Pac.  Rep.  961. 

679*  1.  Compare  Matter  of  Larkin, 
46  N.  Y.  App.  Div.  366. 

8.  Stott  V.  Chicago,  205  111.  281 ;  Peo- 
pie  V.  Waring,  (Supm.  Ct.  Spec,  T.)  62 
N.  Y.  Supp.  966 ;  Watkins  v.  Huff,  (Tex. 
Civ.  1 901)  63  S.  W.  Rep.  922;  Moore  v. 
Rogan,  96  Tex.  375. 

690.  1.  Gillett  V.  People,  13  Colo. 
App.  553 ;  State  v.  Jacksonville  Termi- 
nal Co.,  41  Fla.  377;  State  v.  Fraker, 
166  Mo.  130;  Newton  v.  Leal, 
(Tex.  Civ,  App.  1900)  56  S.  W.  Rep. 
209. 
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680.    e.  Respondent's  Power  and  Duty.  —  Kut  b«  cimtIj 

ffiiowB.  —  See  note  4. 
68  !•    See  note  i. 

/.  Demand  and  Refusal.  —  See  note  3. 

684.     h.  Prayer  —  Belltf  conformable  to  Pnyor.  —  See  note  2. 

Aeti  to  Be  Perfonned.  —  See  note  3. 
68ff.     In  Few  Jnrisdietloiks.  —  See  note  I. 

*.  Affidavit  and  Verification  —  veoenity  of  Affidaviu. 

—  See  notes  3,  4,  5. 

686.     Afidavit  to  Aid  Petition  or  AltematlTe  Writ.  —  See  note  I. 
Who  Xay  Hake  Affidavit.  —  See  note  2. 
Affidavit  Hot  to  Be  Entitled.  —  See  note  3. 
Yeriiloation  of  Belator's  Initial  Pleading.  —  See  note  4. 
687*     See  note  3. 

J,  Sufficiency  in  Particular  Proceedings  —  (i) 
Reinstatement  in  Voluntary  Associations  —  lUegality  of  Sxpolfion.  — 
See  note  4. 

690*    4.  Bolton  v.   People,   95   111.  In  Illinoii  the  Petition  Heed  Hot  Be 

App.  285 ;  Scanlan  v,  Schwab,  103  111.  Yerifled,    since  the  verification  of  dec- 

App.  93.  larations  is  not  required  by  statute  or 

681.     1.   Scott  V,  State,  43  Fla.  396 ;  by  the  rules  of  practice.    Hall  v.  Mann, 

State  V,  Weston,  (Neb.  1903)  93  N.  W.  96  111.  App.  659. 

Rep.  182;  State  v.  Williams,  (Oregon  4.  Affidavita  Hot  Preeented  at  the  Time 

1904)  77  Pac.  Rep.  965;  State  v.  Chat-  of  Application  will    not    be    considered, 

terton,  11  Wyo.  i.  People   v.  Shea,   73   N.   Y.  App.   Div. 

8.  Alabama,  —  Moseley  v.  Collins,  133  237. 

Ala.  326.  5.  Steidl  v.  State,  63  Neb.  695. 

Illinois.  —  P.  H.  Murphy  Mfg.  Co.  v.  686*     !•    Chapin  v.  Port  Angeles,  31 

Isbester,  91  111.  App.  7.  Wash.   535.     But  see  Steidl  v.  State, 

Indiana,  —  State  v.  Fisher,  157  Ind.  63  Neb.  695. 

412.  EfEMt  of  Demurer  to  Petition.  —  Ob- 

Missouri.  —  State  v.  Associated  Press,  jections  to  the  affidavit  cannot  be  raised 

159  Mo.  410.  on  demurrer  to  the  petition.     Rowe  v. 

New  York. — People  v,  Cayuga  County,  People,  96  111.  App.  438. 

(Supm.  Ct.  Spec.  T.)  22  Misc.  (N.  Y.)  8.  Veriiioation  in  Indiyidnal  Capadty 

616.  by  Officer  Belator.—  Baltimore,  etc.,  R. 

Pennsylvania.  —  Boyle     v.     Lansford  Co.  v.  State,  159  Ind.  510. 

School  Dist.,  8  Pa.  Dist.  437.  3.  Affidavit  Entitled  in  Proceeding  Hot 

Texas.  —  Burrell  v.  Blanchard,  (Tex.  Void.  —  Affidavits  upon  an  application 

Civ.  App.  1899)  51  S.  W.  Rep.  46.  for  mandamus  which  have  been  entitled 

Bnocenor  in  Office  as  Snbititnted  Do-  in  a  proceeding,  as  though  the  writ  had 

fendant.  —  A     supplemental     camplaint  been  actually  issued,  will  not  be  held 

against   the   successor   in   office   of   the  void  on  that  account,  when  the  body  of 

original    defendant    as    substituted   de-  the  affidavit  shows  clearly  its  nature  and 

fendant,  need  not  allege  a  demand  upon  purpose.     People  v.  Board  of  Canvass- 

such   substituted  defendant.     Wood  v.  crs,  (Supm.  Ct  Spec.  T.)  25  Misc.  (N. 

State,  155  Ind.  i.  Y.)  444. 

684.    2.   State  v.  Indianapolis  Union  4.  Contra.  —  In  Illinois  it  is  held  that 

R.  Co.,  160  Ind.  45.  the  petition  for  mandamus  need  not  be 

8,  State  V.  Consumers  Gas  Trust  Co.,  verified.     Rowe  v.  People,  96  111.  App. 

157  Ind.  345,  citing  13  Encyc.  of  Pl.  438;  Hall  v.  Mann,  96  111.  App.  659. 

AND  pR.  684.  6§7.    8.    State  v.  Southern  Mineral, 

699.    1.    People  v.  Woodbury,  88  N.  etc.,  Co.,  108  La.  24. 

Y.  App.  Div.  443-  4.  Showing  Particular!  of  niegalitj. — 

8.   Shirley  v.  Conner,  (Tex.  1904)  81  Women's   Catholic  Order  of  Foresters 

S.  W.  Rep.  284.  V.  Condon,  84  111.  App.  564. 

80 


VoL  Xlll. 


MANDAMUS. 


688-699 


688. 
note  3. 
689. 


600. 

691. 
699. 


(3)  Concerning  Highways  —  BMoription  ©f  Highway.  —  See 

(4)  Enforcement  of  Payment  of  Claims — Bight  to  Monty 
—  See  note  i. 

Tonni  of  Ststnto  or  Ordiiuuioo.  —  See  note  2. 
Oertifloatoi  or  Vonohon.  —  See  note  I . 
CUim  Prorioosly  Siubllihod.  —  See  note  2. 
Powor  of  SeipoadOBti.  —  See  note  4. 
Ezoeution  Uaiatiiflod.  —  See  note  I  • 
Money  in  Troarary.  —  See  note  2. 
Sec  note  i. 


68S.  8.  What  Ii  tnilloiont  Doierip- 
lion.  —  The  description  of  a  highway 
by  its  terminal  points,  general  direction, 
and  approximate  width  is  sufficient, 
where  such  description  is  not  shown  to 
be  applicable  to  more  than  one  highway. 
Jennings  v,  Scott,  87  111.  App.  459. 

6S9*  1.  Robertson  v.  Alameda  Free 
Public  Library,  1 36  Cal.  403 ;  Moores  v. 
State,  (Neb.  1903)  93  N.  W.  Rep.  986. 

9.  Williams  v,  Bagnelle,  1 38  Cal.  699. 
San  Luis  Obispo  County  v.  Gage,  139 
Cal.  398. 

Setting  Out  Ordinanoe.  —  A  municipal 
ordinance  creating  the  relator's  right 
must  be  specially  pleaded,  as  the  court 
cannot  take  judicial  notice  of  it.  Stott 
V.  Chicago,  205  111.  281. 

MO.  1.  State  v,  Fraker,  166  Mo. 
130. 

The  Omlwion  of  the  Notarial  Seal  from 
the  jurat  of  certificates  exhibited  with 
the  petition  is  not  ground  of  demurrer 
to  the  petition  when  the  refusal  to  pay 
was  based  wholly  on  other  grounds. 
Singleton  v.  Austin,  2y  Tex.  Civ.  App. 
88. 

8.  Maynard  v.  Freeman,  (Tex.  Civ. 
App.  1900)  60  S.  W.  Rep.  334.  But 
see  Chapin  v.  Port  Angeles,  31  Wash. 
535,  holding  that  the  nature  of  the  con- 
tract on  which  judgment  has  been  re- 
covered against  a  city  must  be  shown 
by  a  petition  for  mandamus  to  compel 
the  issue  of  a  warrant  for  its  payment. 

C    Montrose  v.  Endner,  18  Colo.  App. 

65. 

Power  to  Lory  Tazee.  —  Vincent  v. 
Hinsdale  County,  1 2  Colo.  App.  40 ; 
Hartman  v.  Brunswick,  98  Mo.  App. 
674. 

601.  1.  State  v.  Norvell,  80  Mo. 
App.  180;  Hartman  v.  Brunswick,  98 
Mo.  App.  674. 

Allegation  at  to  Fundi  in  Treae  nry.  — 
Where  an  execution  has  been  returned 


5upp.  PI.  ^  Pr.—6 
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unsatisfied  it  need  not  be  alleged  that 
there  are  no  funds  in  the  treasury  for 
the  payment  of  the  judgment.  Hubbel 
V.  Maryville,  85  Mo.  App.  165. 

2.  Vincent  v,  Hinsdale  County,  xa 
Colo.  App.  40;  Kephart  v.  People,  28 
Colo,  jz'i  Patterson  v.  State,  (Neb.  1902) 
89  N.  W.  Rep.  989.  Compare  Robert- 
son V.  Alameda  Free  Public  Library, 
136  Cal.  403;  Lowell  v,  Bonney,  14 
Colo.  App.  230 ;  Davis  v,  Connor,  (Ky. 
1899)  52  S.  W.  Rep.  945 ;  Appel  v. 
State,  9  Wyo.  187,  the  last  case  holding 
that  a  petition  is  not  demurrable  for 
failure  to  allege  that  there  is  money  in 
the  treasury  applicable  to  the  payment 
of  the  petitioner's  warrant,  as  it  will 
be  presumed  that  the  laws  which  pro- 
hibit the  drawing  of  demand  warrants 
except,  when  there  is  money  in  the 
treasury  to  pay  them  were  complied 
with  by  the  officers  who  drew  the  war- 
rant. 

Where  the  Petition  Allegee  that  Appro- 
priation Wae  Made  to  pay  the  plaintiffs 
claim,  this  is  sufficient  as  an  allegation 
that  there  was  money  in  the  treasury 
applicable  to  its  payment.  Chicago  v. 
People,  III  111.  App.  594. 

Order  by  Admiieions  at  Trial. —  The 
omission  of  the  allegation  that  there 
are  sufficient  funds  in  the  treasury  for 
the  payment  of  the  relator's  claim  is 
cured  by  an  admission  at  the  trial  that 
there  were  sufficient  funds  in  the  treas- 
ury.   Stevens  v.  Truman,  127  Cal.  155. 

6IMI.  1.  Nance  v.  People,  25  Colo. 
252. 

To  Compel  Ime  of  Intereet-hearing 
Warrant.  —  Where  the  relator  seeks  to 
compel  the  issue  of  an  interest-bearing 
warrant,  he  must  allege  that  there  were 
no  funds  in  the  treasury  applicable  to 
the  pasrment  of  his  warrant  at  the  time 
when  it  was  issued.  Scanlan  v.  Schwab^ 
103  111.  App.  93, 
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693.     Putieular  Fund.  —  See  note  2. 

(5^  Relating  to  Scfiools  —  .^dmisiion  ©f  Pupil.  —  See  note  4. 
09«S«     (7)  Against  Ministerial  Officers  —  MonperfomiuiM  of  Dutj.  — 
See  note  3. 

696.  (8)  Relating   to    Elections  —  B«Utor*s   anaUflfMitioiis.  —  See 
note  I. 

Bight  to  Offioo.  —  See  note  4. 
Approval  of  Offldal  Bond.  —  See  note  7. 

697.  (9)  Against  Private  Corporations  —  BoUtor  Unit  8how  Bight 
to  BoUof.  —  See  note  i . 

5.  Demurrer  and    Motion  to  Quash  —  a.  Distinction 
Between  Demurrer  and  Motion  to  Quash.  —  See  note  3. 

698.  XUiferenooi  Baoogtoiied.  —  See  note  I. 

b.  Application  of  Ordinary  Rules  to  Demurrer. 
—  See  note  4. 

Domnrrer  BeUtM  Bach  to  Firit  Pleading.  —  See  note  5* 
499.     Domnrror  Admits  Truth.  —  See  note  3. 
Other  Pleadings.  —  See  note  6. 


609.  S.  Northampton  First  Nat. 
Bank  v.  Arthur,  12  Colo.  App.  90. 

4.  Miller  v,  Dailey,  136  Cal.  212. 

6M.  3.  People  v.  Palmer,  (Supm. 
Ct.  Spec.  T.)  27  Misc.  (N.  Y.)  569; 
Burrell  v,  Blanchard,  (Tex.  Civ.  App. 
1899)  51  S.  W.  Rep.  46. 

696.  1.    Scott  V,  State,  43  Fla,  396. 
4.  Gillctt  v.  People,  13  Colo.  App.  553. 

7.  That  the  Bond  Was  Executed  by 
Soillcient  Snreties  must  be  alleged. 
Woodward  v.  State,  58  Neb.  598. 

697.  1.  P.  H.  Murphy  Mfg.  Co.  r. 
Isbester,  91   111.  App.  7. 

8.  A  Kotion  to  Dismiss  the  Petition 
is  equivalent  to  a  demurrer.  Cate  v, 
Martin,  69  N.  H.  610. 

609.  1.  A  Motion  to  Quash  the  Betnrn 
is  restricted  in  its  operation  to  the 
return,  and  under  such  motion  advan- 
tage cannot  be  taken  of  a  material  de- 
fect, if  any  such  there  be,  in  the  alter- 
native writ.  State  v.  Hiram  Grand 
Ledge,  etc.,  2  Penn.  (Del.)  21. 

4.  Nance  v.  People,  25  Colo.  252; 
State  V.  Jennings,  (Fla.  1903)  35  So. 
Rep.  986;  People  v.  Northern  Cent.  R. 
Co.,  164  N.  Y.  289;  State  v.  Reed,  29 
Wash.  383. 

5.  Hover  v.  People,  17  Colo.  App. 
375;  People  V.  Chytraus,  183  111.  190; 
State  V.  Sams,  (Neb.  1904)  99  N.  W. 
Rep.  544;  People  v.  Welds,  (Supm.  Ct. 
Spec.  T.)  28  Misc.  (N.  Y.)  582;  Lans- 
downe  v.  Upper  Darby  Tp.,  9  Pa.  Dist. 
694,  7  Del.  Co.  Rep.  (Pa.)  566. 

W9.    3.    People  v.  Cook  County,  176 


II].  576;  State  V,  Bersch,  83  Mo.  App. 
657;  Cate  V,  Martin,  69  N.  H.  610; 
Barnes  v.  Wilson  County,  135  N.  Car. 
27.  See  also  Preston  v.  Board  of  Edu- 
cation, (Iowa  1904)  100  N.  W.  Rep.  54. 
holding,  however,  in  a  proceeding  to 
compel  the  admission  of  the  relator  to 
a  school  as  a  resident,  after  the  board 
of  education  had  found  her  to  be  a 
nonresident,  that  a  demurrer  to  the  peti- 
tion did  not,  by  admitting  allegations 
of  residence  therein,  conclusively  de- 
termine the  relator's  right  to  maintain 
the  action,  where  the  board  had  acted 
within  the  scope  of  its  jurisdiction  and 
its  error  of  judgment,  if  any,  was  re- 
viewable by  appeal  to  the  county  super- 
intendent. 

Matters  of  Soientido  Knowledge.  —  In 
mandamus  proceedings  to  compel  the 
admission  of  a  child  to  a  public  school, 
when  the  answer  justifies  the  exclusion 
because  he  had  not  been  vaccinated  as 
required  by  the  board  of  health,  allega- 
tions of  the  answer  as  to  the  existence 
of  a  small-pox  epidemic,  the  contagious 
nature  of  the  disease,  the  edects  of 
vaccination  and  the  danger  from  un- 
vaccinated  pupils,  are  admitted  by  de- 
murrer. State  V.  Board  of  Education, 
21   Utah  401. 

Contra.  —  Under  the  Maryland  stat- 
ute a  demurrer  to  the  petition  does  not 
admit  the  facts  alleged  therein.  Beas- 
ley  V.  Ridout,  94  Md.  641. 

6.  State  V.  Ledwidge,  27  Mont.  197; 
State  V.  Clifton,   113  Wis.   107. 
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700.      nMto  Hot  W«U  PlMdod.  —  See  note  3. 

Conolniioni  of  Law  Hot  Admitted.  —  See  note  4. 

709i    e.  Waiver  of  Right  to  Demurrer  or  Quashal  — 

Itanai  DefotfU.  —  See  note  I. 

/.  Demurrer  to  Petition  —  iniuffldont  vacta  or  improper 

Foma  —  See  note  2. 

70S,      Ataotber  Adequate  Bemedy.  —  See  note  I. 

When  Demurrer  Doee  Hot  Lie.  —  See  note  3. 

If  Belator'i  Pleadingi  Are  Suffloient.  —  See  note  7. 
7041*     Ho  Demurrer  to  Petition  Permitted.  —  See  note  2. 

g.  Motion  to  Quash  Alternative  Writ.  —  See 
note  3. 


TOO.  8.  Againit  FaeU  JndioiaUy  Ho- 
VitflL  —  A  aemurrer  to  an  alternative 
writ  alleging  the  relator's  right  to  an 
office  and  seeking  to  compel  payment 
of  the  salary  is  not  such  an  admission 
of  the  relator's  right  as  to  preclude  the 
court,  on  appeal  from  an  order  sustain- 
ing die  demurrer,  from  considering  a 
statute  abolishing  the  office.  Reed  v. 
Dunbar,  41  Oregon  509. 

4.  Preston  v.  Board  of  Education, 
(Iowa  1904)  100  N.  W.  Rep.  54. 

709.  1.  Chicago  G.  W.  R.  Co.  v. 
People,  179  111.  441 ;  People  v.  North- 
em  Cent.  R.  Co.,  164  N.  Y.  289,  the 
latter  case  holding  that  the  objection  to 
a  defect  of  parties,  apparent  on  the  face 
of  the  complaint,  is  waived  if  not  taken 
by  demurrer. 

5.  Board  of  Public  Works  v,  Ha^ 
den,  13  Colo.  App.  36;  State  v.  Sim- 
mons, 3  Penn.  (Del.)  291 ;  People  v, 
Chicago,  210  111.  479,  affirming  104  111. 
App.  250 ;  State  v.  Workingmen's  Bldg., 
etc.,  Fund,  etc.,  Assoc,  152  Ind  278; 
State  V.  Indianapolis  Union  R.  Co.,  160 
Ind.  45.  See  also  State  v.  Williams, 
(Oregon  1904)  77  Pac  Rep.  965  (mis- 
joinder of  cauocs  of  action). 

To  AltematiTe  Writ.  — Vincent  tr. 
Hinsdale  County,  12  Colo.  App.  40; 
Nance  v.  People,  25  Colo.  252. 

Defects  in  Mandatory  Part.  —  Where 
the  relief  directed  in  the  mandatory 
part  of  the  writ  exceeds  what  the  re- 
lator is -entitled  to  under  the  allegations 
of  the  petition,  the  writ  is  bad  on  de- 
jnurfer  or  motion  to  quash.  State  v. 
Connersville  Natural  Gas  Co.,  (Ind. 
1904)  71  "N.  E.  Rep.  483. 

/f^  Missouri  it  is  held  that  while  the 
cause  will  be  heard  on  demurrer  to  the 
petition  where  the  parties  consent 
thereto,  the  proper  practice,  in  the  ab- 
sence of  waiver,  is  the  issue  of  an  alter- 
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native  writ  upon  the  petition  and  the 
questioning  its  sufficiency  by  a  motion 
to  quash.     State  v.  Cook,  171  Mo.  348. 

In  New  York  it  is  no  ground  of  de- 
murrer that  the  alternative  writ  does 
not  run  in  the  name  of  the  state.  Peo- 
ple V.  Lewis  Town  Board,  (Supm.  Ct. 
Spec.  T.)  27  Misc.  (N.  Y.)  469. 

To  Compel  Diseretionary  Aota. —  A  peti- 
tion is  demurrable  which  showis  on 
its  face  that  the  acts  which  it  seeks  to 
compel  call  for  the  exercise  of  discre- 
tion on  the  part  of  the  respondent. 
Duvall  V.  Swann,  94  Md.  608. 

703*  1.  See  People  v.  Roberts,  45 
N.  Y.  App.  Div.  145,  holding  that  the 
defense  of  adequate  remedy  by  action  Is 
waived  if  not  pleaded. 

8.  Ko  Demnrrer  for  Vnoertainty.  —  Bal- 
timore, etc.,  R.  Co.  V,  State,  159  Ind. 
510. 

7.  Mattoon  v.  Mattoon  Tile  Co.,  97 
111.  App.  56. 

704.  2.  In  the  Distriet  of  Colombia 
it  has  been  held  that  demurrer  to  the 
petition  is  improper  and  that  the  re- 
spondent must  make  return  upon  the 
facts.  U.  S.  V.  Hitchcock,  19  App. 
Cas.  (D.  C.)  333. 

8.  State  V,  Commercial  Ins.  Co.,  158 
Ind.  680;  State  v.  Hogan,  22  Mont. 
384;  State  V.  District  Ct.,  29  Mont. 
265 ;  Hester  v.  Thomson,  35  Wash. 
119. 

Contra  on  Application  to  Snpreme  Court. 
—  In  Montana,  when  an  application  to  the 
Supreme  Court  for  an  alternative  writ 
is  required  to  show  the  reasons  which 
render  it  necessary  that  the  writ  should 
issue  originally  from  that  court,  the 
sufficiency  of  the  application  is  deter- 
mined by  the  court  in  awarding  the  writ, 
and  a  motion  to  quash  will  not  be  en- 
tertained. State  V.  Ledwidgfe,  27  Mont. 
197. 
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707. 
708. 


Formal  Defeoti.  —  See  note  4. 
Subitantial  Defeeti.  —  See  note  I. 

h.  Demurrer  to  Return  —  whan  Demnrm  lias.  —  See 


[what  Coniidered  oa  Bomurrer.J  —  See  note  ^a. 
Kotion  for  Peremptory  Mandamni.  —  See  note  I . 

I.  Motion  to  Quash  Return  —  imaffieient  szooae  for 

Vonperformaiioe.  —  See  note  6. 

709.    k.  Judgment  on  Demurrer  and  Its  Effect  —  Leave 

to  Anewer  Over  upon  SoBtainlng  [OyermUng]  Demarrer.  —  See  note  9. 
710.     When  Demurrer  to  Betnm  Is  Siutained.  —  See  note  I. 
When  Demurrer  to  Betnrn  le  Overrnled.  —  See  note  3. 


74M.  4.  Oljeotionle  Waived  by  Appear- 
ing ami  Demorring  to  the  writ  as  not 
stating  facts  sufficient  to  constitute  a 
cause  of  action.  Indiana  Natural  Gas, 
etc.,  Co.  V.  State,  (Ind.  1904)  71  N.  E. 
Rep.    133. 

7M«  1.  State  v.  Connersville  Nat- 
ural Gas  Co.,  (Ind.  1904)  71  N.  E. 
Rep.  483 ;  Wilson  v.  Aberdeen,  25 
Wash.  614. 

Writ  Too  Broad.  —  When  an  alterna- 
tive writ  requires  the  respondent  to  do 
what  the  law  imposes  no  duty  to  do,  as 
well  as  to  perform  a  legal  duty,  it 
should  be  quashed  as  a  whole  as  being 
too  broad.  State  v.  Commercial  Ins. 
Co.,  158  Ind.  680. 

706.  1.  Colorado.  —  Hover  v.  Peo- 
ple, 17  Colo.  App.  375. 

Delaware,  —  State  r.  Hiram  Grand 
Lodge,  etc.,   2   Penn.   (Del.)   21. 

Florida,  —  State  v,  Jennings,  (Fla. 
1903)  35  So.  Rep.  986. 

Maryland,  —  Bostock  v,  Sams,  95 
Md.  400. 

New  York.  —  People  v.  Wells,  89  N. 
Y.  App.  Div.  89. 

Oklahoma,  —  Finley  v.  Territory,  12 
Okla.  621. 

Pennsylvania.  —  Lansdowne  v.  Up- 
per Darby  Tp.,  9  Pa.  Dist.  694. 

Demarrer  to  Whole  Answer.  —  It  is 
error  to  sustain  a  demurrer  to  the  whole 
answer,  where  it  denies  a  material  alle- 
gation of  the  petition.  School  Direct- 
ors V,  People,  106  III.  App.  620. 

Demurrer  to  Part  of  Betam. —  Demurrer 
will  not  lie  to  parts  of  the  return  which 
go  to  make  up  a  single  complete  de- 
fense and  are  not  pleaded  as  separate 


thereto,  do  not  amount  to  an  admission 
that  the  facts  therein  pleaded  constitute 
a  sufficient  answer  so  as  to  preclude 
the  court  from  rendering  judgment  for 
the  relator,  and  the  question  may  be 
raised  for  the  first  time  on  appeal. 
Gillett  V,  People,  13  Colo.  App.  553. 

And  in  Alabama  it  is  unnecessary  to 
demur  or  to  move  to  quash  an  insuffi- 
cient answer  to  the  alternative  writ, 
for  the  court  will  determine  the  suffi- 
ciency of  the  answer  in  passing  upon 
the  case  made  by  the  pleadings  without 
such  challenge.  Longshore  v.  State, 
137  Ala.  636. 

707.  ba.  Affidavits  in  support  of 
the  answer  cannot  be  looked  to  in  de- 
termining the  sufficiency  of  the  answer 
as  against  a  demurrer.  State  v.  Wedge, 
(Ncv.  1903)  72  Pac.  Rep.  817. 

709.  1.  State  v.  Bersch,  83  Mo. 
App.  657;  Blust  V,  Collier,  62  N.  Y. 
App.  Div.  478 ;  Matter  of  Steinway,  159 
N.  Y.  250 ;  Barnes  v,  Wilson  County, 
13s  N.  Car.  27. 

6.  Hartford  v,  Hartford  St.  R.  Co., 
73  Conn.  327.  Contra,  State  v,  Gil- 
johann,   iii   Wis.  377. 

709.  9.  Board  of  Public  Works  v. 
Hayden,  13  Colo.  App.  36.  (The  word 
"sustaining"  in  the  original  catchline 
is  plainly  an  error  for  "  overnil- 
inp:.") 

Keoessity  for  Asking  Leave.  —  In  Norih 
Carolina  leave  to  answer  over  will  not 
be  given  unless  it  is  asked  for  at  the 
same  term  at  which  the  demurrer  is 
overruled.  Perry  v.  Chatham  County, 
130  N.  Car.  558. 

710.  1.  Leave  to  File  an  Amended 


grounds  of  defense.     State  v,  Chitten-     Answer  was  granted,  under  the  peculiar 


den,  107  Wis.  354. 

EfTeot  of  Failure  to  Demur,  —  In  Colo- 
rado the  failure  of  the  relator  to  demur 
to  the  answer  and    his    filing  a  reply 
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circumstances  of  the  case,  in   State  v. 
Wedge.   (Nev.   1003)   72  Pac.  Rep.  817. 
8.  Dismissal  of  Petition  Erroneons.— 
—  Where  a  demurrer  to  th?  answer  if 
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710.    6.  Return  or  Answer  —  a.  In  General  —  Bttim  Corre- 

iponde  to  Plea  or  Answer.  —  See  note  9. 

713.  c.  Duty  to  Make  Return  —  Defendant  Mmt  Xake  Setnm 
«r  Aniwer.  —  See  note  I . 

Attadhment  to  Contempt.  —  See  note  2. 

d.  At  What  Day  Writ  Is  Returnable  —  in  united 

Butao.  —  See  note  4. 

714.  Hot  in  Yaeation.  —  See  note  3. 

716.   /.  Form  and  Contents  of  Return  — (2)  Certainty. 

—  See  note  7. 

717.     Dietinot  Denial  Heceeiary.  —  See  note  2. 
7 10.     Teit  of  Certainty.  —  See  note  1 . 

790.  ETaiiTenoM.  —  See  note  I. 
Argnmentativeneti.    ~  See  note  5* 

791.  What  BUtemento  Kaet  Be  Certain.  —  See  note  I. 

(3)  Allegation   of  Facts —  Facte,    Hot   Conelniions. —  See 


note  5. 
799. 


See  notes  2,  3. 


overruled,  it  is  error  to  dismiss  the  pe- 
tition without  passing  upon  the  effect 
of  admissions  contained  in  the  answer 
which  may  or  may  not  show  the  peti- 
tioner to  be  entitled  to  the  writ.  Ro- 
bey  V.  Prince  George's  County,  92  Md. 
150. 

yiO.  9.  People  v.  Roberts,  45  N.  Y. 
App.  Div.  145,  holding  that  the  return  is 
to  be  deemed  an  answer  and  that  where 
a  defense  is  not  set  up  therein  the 
question  cannot  be  raised  at  the  trial. 

713.  1.  State  v.  Kamman,  151  Ind. 
407;  Matter  of  Reddish,  47  N.  Y.  App. 
Div.   187. 

8.  Matter  of  Reddish,  47  N.  Y.  App. 
Div.  187,  holding  that  the  proceedings 
must  be  upon  notice. 

4.  Statute  Fixing  the  Time  for  Service 
in  an  Action  does  not  apply.  Jones  v. 
Doherty,  (Tex.  Civ.  App.  1900)  56  S. 
W.  Rep.  596. 

714.  8.  State  v.  Crook,  133  Ala. 
657. 

Write  to  Enforce  Other  than  Koney 
Demands  may  be  made  returnable  in  va- 
cation, in  North  Carolina.  Ducker  v. 
Venable,  126  N.  Car.  447. 

716.  7.  State  v.  Allison,  155  Mo. 
325 ;  Douglas  v.  McLean,  25  Pa. 
Super.  Ct.  9. 

717.  8.  People  v,  Goldstein,  37  N. 
Y.  App.  Div.  550. 

719.     1.   Douglas  v.  McLean,  25  Pa. 
Super.  Ct.  9. 
790.     1.   State    v.    Second    Judicial 


Dist.  Ct,  22  Mont.  438;  People  v. 
Goldstein,  37  N.  Y.  App.  Div.  550; 
Douglas  V.  McLean,  25  Pa.  Super.  Ct. 
9 ;  Com.  V,  Johnson,  24  Pa.  Super.  Ct. 
490. 

6.  Douglas  V.  McLean,  25  Pa.  Super. 
Ct.  9. 

Argumentative  Setnm  Kot  Demnrrable. 
—  It  is  not  error  to  overrule  a  demur- 
rer to  an  argumentative  answer  or  re- 
turn if  it. alleges  facts  in  bar  of  the 
action.  Oren  v.  St.  Joseph  County,  157 
Ind.  158.  State  v.  Perry,  159  Ind. 
508.  See  also  Wood  v.  State,  155 
Ind.  I. 

731.  1.  Expoleion  from  Incorporated 
Aiiociation.  — When  the  alternative 
writ  alleges  wrongful  expulsion  from 
an  incorporated  association,  a  return 
claiming  authority  for  such  expulsion 
must  set  out  the  provisions  of  the  char- 
ter, constitution,  and  rules  and  regu- 
lations which  confer  such  authority. 
State  V.  Hiram  Grand  Lodge,  etc.,  2 
Penn.  (Del.)  21. 

6.  People  V.  Coler,  34  N.  Y.  App.  Div, 
167;  Territory  v.  CafFrey,  8  Okla.  193; 
Donaldson  v.  York  County  Superinten- 
dent, 12  York  Leg.  Rec.  (Pa.)  169; 
Douglas  V,  McLean,  25  Pa.  Super.  Ct.  9. 

729.  8.  Territory  v.  CaflFrey,  8 
Okla.  193. 

8.  A  Denial  that  the  Relator  Was  Bnly 
Tried  and  Acquitted  is  bad  as  stating  a 
mere  conclusion.  People  v.  Lyman,  69 
N.  Y.  App.  Div.  399. 
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See  note 
794. 

note  3. 
735. 

See  note 

796. 

797. 

note  4. 
798. 


799. 

note  3. 
730. 


(4)  Information  and  Belief —  Denials  Kwt  B«  PoiitiT*.  — 
2. 

(5)  Requisite  Particulars  —  Szohm  for  DiiobtdiAnoe.  —  See 

(6)  Traverse  or  Confession  and  Avoidance  —  TraTene. — 

5. 

Denial  or  Conftoiion  and  Ayoidanoe.  —  See  note  6. 

See  note  i. 

Denial  and  OonfMfion  and  Avoldanoe.  —  See  note  2. 

(8)  Particular  Defenses  —  (a)  Eqniuble    Detemeo.  —  See 


\ 


e)  Lapie  of  Time  for  Ferfomanee.  —  See  note  I. 
d)  XTnoonititntionality  of  Statute.  —  See  note  3. 

(e)  Another  Action  Pending.  —  See  note  4. 

(f)  Pendency   of    Iignnetlon  —  iMued    Before    if>«^ffi 


.  —  See 


(g)  Want  of  Ponds  —  When  Snfloient  Betnm.  —  See  note  I. 


733.  S.  Reiss  v.  American  Spirits 
Mfg.  Co.,  (Supm.  Ct.  Spec.  T.)  30 
Misc.  (N.  Y.)  334;  Matter  of  Journal 
Pub.  Club,  (Supm.  Ct.  Spec.  T.)  30 
Misp.  (N.  Y.)  326;  People  r.  Sturgis, 
(Supm.  Ct.  Spec.  T.)  38  Misc.  (N.  Y.) 
433 ;  Blust  V.  Collier,  62  N.  Y.  App. 
Div.  478;  People  v.  New  York  Cent., 
etc.,  R.  (To.,  168  N.  Y.  187.  See  also 
People  V.  Coler,  48  N.  Y.  App.  Div.  492. 

734.  8.  EzonseslfotDiiolosed.  —  An 
allegation  that  the  respondent's  nonper- 
formance is  based  on  information  and 
knowledge  which  is  not  set  forth  in  the 
answer  because  he  deems  it  inadvisable 
to  disclose  it  is  not  sufficient.  Doug- 
las V.  McLean,  25  Pa.  Super.  Ct.  9. 

T35.  6.  Wood  V.  State,  155  Ind.  i ; 
State  V.  Cape  Girardeau  Water  Works, 
etc.,  Co.,  74  Mo.  App.  273 ;  People  v. 
Fuller,  (Supm.  Ct.  Spec.  T.)  68  N.  Y. 
Supp.  742. 

In  Texas  It  Is  Held  that  a  General  De- 
nial Is  Insnffloient,  and  when  this  is  the 
sole  answer  the  allegations  of  the  peti- 
tion are  to  be  taken  as  true.  Singleton 
V.  Austin,  27  Tex.  Civ.  App.  88. 

6.  People  V.  Cook  County,  180  111. 
160,  citing  13   En  CYC.  of  Pl.  and  Pr. 

735. 

736*  1,  Roodhouse  v.  Briggs,  194 
111.  435. 

2.  State  V.  Allison,  155  Mo.  325  (gen- 
eral denial  and  want  of  funds). 

7d7.  4.  Contra  —  Equitable  Defenses 
Hot  Available. —  Davis  v.  Miller  Signal 
Co.,  105  111.  App.  657. 

Interpleader  Not  Allowed.  —  In     man- 


damus proceedings  to  compel  payment 
of  a  warrant  by  the  county  treasurer 
the  respondent  cannot  convert  the  ac- 
tion into  an  equitable  suit  by  alleging 
that  there  are  adverse  claimants  to  the 
fund  and  demanding  that  they  be  or- 
dered to  interplead.  State  v.  Nerry, 
(Mo.  App.  1904)  79  S.  W.  Rep.  993. 

7311.  1.  Exception  —  Perforraanoe  Il- 
legal.—  Where,  because  of  lapse  of 
time,  the  performance  of  the  act  sought 
would  be  illegal,  the  writ  will  be  re» 
fused.  State  v.  New  Castle,  2  Penn. 
(Del.)  466. 

3.  Thoreson  v.  State  Board  of  Exam- 
iners, 19  Utah  18,  holding  that  where 
the  statute  requires  an  officer  to  per- 
form a  ministerial  act,  he  will  not  be 
permitted,  in  a  mandamus  proceeding, 
to  plead  in  justification  of  nonperform- 
ance that  the  act  would  violate  the 
constitution. 

4.  U.  S.  V.  Norfolk,  etc.,  R.  Co.,  114 
Fed.  Rep.  682,  citing  13  Encyc.  of  Pu 
AND  Pr.  728. 

Actions  Between  Dilferent  Partiee.  — 
A  county  clerk  cannot  set  up  a  cause  of 
action  or  a  defense  belonging  to  oth- 
ers as  a  defense  to  a  proceeding  in 
mandamus  to  compel  him  to  perform  a 
ministerial  official  duty.  Territory  v. 
Caffrey,  8  Okla.  193. 

729.  8.  State  v.  Wyoming  County 
Ct,  47  W.  Va.  672  Iquofing  13  Encyc. 
OF  Pl.  AND  Pr.  729] ;  Rothschild  v. 
Gould,  84  N.  Y.  App.  Div.  196. 

730.  1.  State  v.  Douglas  County, 
T48   Mo.  37;   Martin  v.  Qark,    135    N. 
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7SO,     ninitratioiis  of  Bni&eiont  Betunis.  —  See  notes  3,  4,  6. 
731.     Wnmgfal  A]iplioation  of  Fundi.  —  See  note  4. 

How  Pioadod.  —  See  note  7. 
739.    See  note  i. 

(h)  Performaace  of  Aet  Songbt.  —  See  notes  2,  3. 

734.    g.  Admissions  and  Waivers  —  (i)  Express  Admis- 
sions, —  See  note  2. 

(2)  Allegations  Not  Denied.  —  See  notes  3,  4. 

739.    h.  Sufficiency  of  Returns  in  Particular  Cases 

—  (7)  Office  and  Officers  *—  Admliiion  and  Saitoration.  —  See  notes  3, 4* 
741.    (8)  Claims  Against  Public  Corporations.  —  See  note  2. 

Payment.  —  See  note  5. 
749.     Valid  Ezenio  VoooMary.  —  See  note  4. 

Car.   178;    McCaslan  v.   Major,   64   S.  WilUngnflM  to  P«rforBL — It  has  been 

Car.  188.  held  that    peremptory    mandamus  will 

Pnhlieation  of  Proposed  Constitntional  not  issue  against  a  public  officer  when 

Lt. — Lack  of  funds  to  defray  his  answer  avers  that  he  is  willing  to 


the  cost  of  publishing  a  proposed  con-  perform  the  act  demanded    and     such 

stitutional   amendment,  as   required  by  willingness   is   not   disputed.     Park   v. 

the  laws  of  Pennsylvania,  is  no  defense  Candler,  113  Ga.  647. 

to  an  application  for  mandamus  to  com-  734«    S.  General  Denial  Vollifled  by 

pel  such  publication,  where  it  is  not  al-  Snbeeqaent  Admission*  —  Lowell  v.  Bon- 

leged  that  any  newspaper  has  refused  ney,  14  Colo.  App.  230. 

to  publish  the  same  on  credit.    Com.  v.  8*  People    v.  Cook    County,    180  111. 

Griest,   196  Pa.  St.  39^*  160;  Roodhouse  v,  Briggs,  194  111.  435 

730*    8.   People  v.  York,  171  N.  Y.  [both  cases  citing  13    Encyc.    of  Pl. 

627,  aMrming  66  N.  Y.  App.  Div.  453 ;  and  Pr.  734] ;  Clcary  v.  Hoobler,  207 

State  V.  Craig,  (Tenn.  Ch.  1901)  64  S.  lU.  97;   Clark  v.   Kent  Circuit  Judge, 

W.  Rep.  326.  125  Mich.  449,  7  Detroit  Leg.  N.  574; 

4.  Older  Orden  Exhausting    Pnnd. —  Benibe  v.  Wheeler,  128  Mich.  32;  Lan- 

State  V.  Douglas  County,  148  Mo.  37;  zon    v,    Chippewa    County,    129    Mich. 

State  V.  Allison,  155  Mo.  325.  269;  Wagner  v.  Gladwin  Circuit  Judge, 

6.  Power  to  Baise  Additional  Ponds. —  131  Mich.  129;  Sute  v.  Adams,  x6i 
—  It  is  no  defense  to  mandamus  pro-  Mo.  349;  People  v.  Goldstein,  37  N.  Y. 
ceedings  to  compel  payment  of  a  judg-  App.  Div.  550 ;  People  v.  Kempner,  49 
ment  against  a  village  that  such  pay-  N.  Y.  App.  Div.  121 ;  People  v.  Wells, 
ment  out  of  the  regular  levy  would  leave  89  N.  Y.  App.  Div.  89 ;  People  v.  Dal- 
the  treasury  without  funds  for  necessary  ton,  158  N.  Y.  204. 

public  expenses,  when  the  electors  have  4.  Pearsall  v.  WooUs,  (Tex.  Civ.  App. 

power,  by  vote  at  a  special  election,  to  1899)    50  S.  W.   Rep.  959;   Burrell  v, 

authorize   an  additional  levy   for    such  Blanchard,    (Tex.   Civ.   App.    1899)    51 

purpose.    Kent  v,  U.  S.,  (C.  C.  A.)  113  S.  W.  Rep.  46.     Sec  also  Stutzbach   v. 

Fed.  Rep.  232.  Coler,  62  N.  Y.  App.  Div.  219. 

T31.    4.   Northampton     First     Nat  739.    8.   Stott  v.    Chicago,   98    111. 

Bank  v.  Arthur,  12  Colo.  App.  90.  App.   105    (lack  of    qualification  under 

7.  See  Kent  v.  U.  S.,  (C.  C.  A.)  X13  the  civil-service  law). 

Fed.  Rep.  232.  4.  Stott  v,  Chicago,  98   111.  App.  105. 

733.    1.  As  of   Time  of  Demand.—  741.    2.   State    v.  Albright,    11    N. 

State  V.  Adams,  161  Mo.  349-  Dak.  22;  State  v,  Daggett,  28  Wash.  i. 

8.  Kroutinger  v.  Board  of  Exam-  6.  Prior  Payment  by  Hie  Bespondent 
iners,  8  Idaho  463 ;  Gallagher  v.  Che-  is  a  good  answer.  In  re  Marcy  Tp.,  8 
boygan  County,  119  Mich.  271.  Del.  Co.  Rep.  (Pa.)  31,  10  Kulp  (Pa.) 

8.  ^tate    V.    Sunset    Telephone,  etc.,  43. 

Co..  30  Wash.  676 ;  State  v.  Giljohann,  743*    4.    Immaterial   and   Collateral 

1 1 1  Wis.  377.     See  also  State  v.  Tow-  Defenses.  —  In     mandamus     to    enforce 

ers,  71  Conn.  657;  Altgelt  v.  Campbell,  payment  of  a  judgment  on    municipal 

(Tex.  Civ.  App.  1904)  78  S.  W.  Rep.  967.  bonds,   it  is   no   defense   that   the   mu- 
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745.  7.  Beply  —  a.  Propriety  of  Reply  —  Bepiy  p«rmitttd 

in  Xoft  BtotM.  —  See  note  5. 

746.  Ho  B«ply  in  Few  tUtM.  —  See  notes  I,  2. 

747.  b.  Admissions  —  siEMt  «f  zuinre to Btpiy.  —  See  notes. 

748.     Whoro  CaM  Is  flnbiiilttod  on  Potition  and  Answor.  —  See  note  I. 

759.    10.  Amendments  —  b.  Of  Petition.  —  See  note  4. 

793.  In  What  Partienlan.  —  See  note  2. 

c.  Of  Alternative  Writ.  —  See  note  3. 

794,  Hew  OaoM  of  Aotion.  —  See  note  5. 
Amendmont  Aftor  Sotnm.  —  See  notes  6,  7. 

e.  Of  Return  —  in  what  ParUonian  —  See  note  6. 


795. 


nicipality  has  failed  to  create  a  sink- 
ing fund  to  pay  such  bonds  through 
the  levy  of  an  annual  tax  as  it  was  re- 
quired to  do  by  the  law  under  which 
the  bonds  were  issued.  Padgett  v. 
Post,  106  Fed.  Rep.  600;  45  C.  C.  A. 
488. 

T45.  5.  People  v.  Cook  County,  180 
111.  160  [citing  13  Encyc.  of  Pl.  and 
Pr.  745]  ;  School  Directors  v.  People, 
106  111.  App.  620;  Wood  V,  State,  155 
Ind.  1 ;  State  v,  Wyoming  County  Ct., 
47  W.  Va.  672. 

Eflfect  of  Soply.  —  No  relief  can  be 
granted  on  the  strength  of  facts  stated 
in  the  reply  but  not  in  the  petition. 
Davis  V.  Patterson,   12  Pa.  Super.  Ct. 

479. 

746.  1.  In  Miohiffan  it  is  held  that 
replication  is  not  to  be  regarded  as  one 
of  the  regular  pleading^  in  the  case; 
and  where  one  has  been  filed  without 
leave  and  without  any  application  to 
the  court  to  frame  issues,  it  will  be 
stricken  out.  Wagner  v,  Gladwin  Cir- 
cuit Judge,  131  Mich.  129,  9  Detroit 
Leg.  N.  252. 

2.  State  V.  Kineval,  (Neb.  1903)  97 
N.  W.  Rep.  798. 

747*  6.  Alabama.  —  Ex  p.  Scudder- 
Gale  Grocery  Co.,  120  Ala.  434;  Long- 
shore V,  State,  137  Ala.  636. 

Illinois.  —  People  v.  Hercer,  172  IlL 
271. 

Michigan.  —  Thornton  v.  Gratiot 
County,  131  Mich.  539;  Fletcher  v.  Al- 
pena Circuit  Judge,  (Mich.  1904)  99  N. 
W.  Rep.  748. 

New  Jersey.  —  Edward  C.  Jones  Cx). 
V.  Guttenberg,  66  N.  J.  L.  58. 

West  Virginia.  —  State  v.  Wyoming 
County  Ct.,  47  W.  Va.  672. 

74§.  1.  State  v.  Kineval,  (Neb. 
1903)   97  N.  W.  Rep.  798. 

In  Hew  York  it  is  held  that  when  the 
relator  proceeds  to  argument  upon  the 
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petition  and  the  opposing  affidavits  of 
the  defendant,  and  demands  that  a  per- 
emptory writ  of  mandamus  issue,  the 
proceeding  is  in  the  nature  of  a  de- 
murrer to  the  facts  set  up  by  the  de- 
fendant, and  the  right  to  the  writ  must 
be  determined  on  the  assumption  that 
the  averments  in  the  opposing  affidavits 
arc  true.  People  v.  New  York  Cent., 
etc.,  R.  Co.,  156  N.  Y.  570;  Matter  of 
Steinway,  159  N.  Y.  250;  Matter  of 
Nash,  (Supm.  Ct.  Spec.  T.)  36  Misc. 
(N.  Y.)  113;  Matter  of  Coats,  73  N.  Y. 
App.  Div.  178;  Matter  of  Kennedy,  75 
N.  Y.  App.  Div.  188;  People  v.  Wood- 
bury, 88  N.  Y.  App.  Div.  443. 

In  TennsMee  the  rule  is  the  same. 
State  V.  Williams,  no  Tenn.  549. 

7ft3.  4.  Steidl  v.  State,  63  Neb. 
695  (accompanying  affidavit  as  amend- 
ment of  verification). 

753.  8.  Chappell  v.  Rogan,  94  Tex. 
492  (bringing  in  new  respondent). 

8.  People  V,  Clausen,  61  N.  Y.  App. 
Div.  184;  State  v.  Williams,  (Oregon 
1904)  77  Pac.  Rep.  965;  Mason  v.  Ohio 
River  R.  Co.,  51   W.  Va.  183. 

7ft4.  6.  An  Amended  Writ  Kay  Be 
Filed  setting  up  the  cause  of  action  on 
which  the  relator  elects  to  proceed 
where  a  demurrer  has  been  sustained  to 
the  original  writ  as  improperly  joining 
causes  of  action.  State  v.  Williams, 
(Oregon  1904)  77  Pac.  Rep.  965. 

6.  Amendment  at  Trial.  —  Where  an 
issue  of  fact  arising  in  mandamus  pro- 
ceedingd  is  on  trial  before  a  jury,  the 
judge  presiding  thereat  has  no  power  to 
permit  an  amendment  of  the  alternative 
writ.  People  v.  Qausen,  50  N.  Y.  App. 
Div.  286. 

7.  Nance  v.  People,  25  Colo.  252, 
holding,  however,  that  notice  of  motion 
must  be  served. 

755,  6.  Railing  Hew  Innes  After 
Appeal.  —  When  a  board  of  county  com- 
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70S.    XTK  Abaumsht  o?  Aotiov  —  1.  In  General  —  GhugM 

in  Keiabenliip  of  Board  Do  ITot  Atete  Writ.  —  See  note  8. 

2.  Death  of  Eelator  —  DMtth  of  Myate  ladiTidual.  ^  See 
note  lo. 

796.  5.  Termination  of  Betpondent's  Office  —  vo  Abatoawnt 
BMulti.  —  See  note  5. 

707.     Writ  Operatai  on  Offloo.  —  See  note  I . 

XYm  VoTics,  EvLi  TO  Show  Caube,  avd  Altuha- 
iiVE  WniT  —  1.  Hotioe  —  a.  Necessity  of  Notice.  —  See 
note  4. 

750.     Writ  Void  for  Want  of  Hotioo.  —  See  note  7. 

700.  b.  What  Is  Served.  —  See  notes  2,  3.  See  also 
supra^  XVI.  3.  Relator  s  Initial  Pleading, 

763.  c.  Who  Should  Be  Served  —  ProdoeoMor  in  OAoo.  — 
See  note  4. 

764.     Sanriee  on  All  Mombera  of  Board.  —  See  note  6. 


missioners  has  answered  that  the  claim 
upon  which  mandamus  proceedings  are 
based  is  paid,  and  that  contention  has 
been  determined  against  it  on  appeal,  it 
will  not  be  permitted,  upon  remand  of 
the  case,  to  amend  the  answer  so  as  to 
deny  the  existence  of  the  contract  on 
which  the  claim  is  based.  State  v. 
Cass  Coun^,  60  Neb.  566. 

7ftft.  8.  Utter  v.  Franklin,  (Ariz. 
1 901)  64  Pac.  Rep.  427 ;  People  v.  Cram, 
(Supm.  Ct.  Tr.  T.)  30  Misc.  (N.  Y.) 
561. 

10.  State  V,  Wyoming  County  Ct.,  47 
W.  Va.  672,  quoting  with  approval  13 
Encyc.  of  Pl.  and  Pr.  755. 

756.  6.  State  Board  of  Equaliza- 
tion V,  People,  191  111.  528  letting  13 
Encyc.  of  Pl.  and  Pr.  756] ;  Parks  v. 
Hays,  II  Colo.  App.  415;  Norwalk,  etc.. 
Electric  Light  Co.  v.  South  Norwalk, 
71  Conn.  381 ;  People  v.  Cram,  (Supm. 
Ct.  Tr.  T.)  30  Misc.  (N.  Y.)  561 ;  Peo- 
ple V.  Lantry,  (Supm.  Ct.  Spec.  T.)  40 
Misc.  (N.  Y.)  428.  But  see  Seymour  v. 
Nelson,  11  App.  Cas.  (D.  C.)  58;  Peo- 
ple V.  Board  of  Town  Canvassers, 
(Supm.  Ct.  Spec.  T.)  32  Misc.  (N.  Y.) 
123. 

Oompolling  Bnty  Penonal  to  Inenmbont 
—  Expiration  of  the  term  of  a  probate 
judge  will  not  abate  mandamus  proceed- 
ings to  compel  him  to  account  for  fees 
received  by  him  in  excess  of  the  amount 
that  he  is  allowed  by  law  to  retain. 
Finley  v.  Territory,  12  Okla.  621. 

757«  1.  Utter  v.  Franklin,  (Ariz. 
1901)  64  Pac.  Rep.  427.  See  also 
Schrader  v.  State,  157  Ind.  341 ;  Peo- 


ple V,  Cram,  (Supm.  Ct.  Tr.  T.)  30 
Misc.  (N.  Y.)  561. 

4.  Weaver  v.  Toney,  107  Ky.  419; 
State  V.  Couvillon,  109  La.  267;  Horton 
V,  State,  60  Neb.  701 ;  Jones  v,  Doherty, 
(Tex.  Civ.  App.  1900)  56  S.  W.  Rep. 
596;  Stanton  v,  O'Kane,  (W.  Va.  1904) 
47  S.  £.  Rep.  245. 

759*  7,  Weaver  v,  Toney,  107  Ky. 
419,  quoting  13  Encyc.  op  Pl.  and  Pr. 
759,  and  approving  the  whole  text  para- 
graph. 

7<I0«  8.  Papera  Sorved  with  Order.  — 
When  an  order  to  show  cause  is  served 
in  proceedings  for  a  peremptory  man- 
damus, only  such  papers  as  are  served 
with  the  order  can  be  used  in  the  hear- 
ing. Matter  of  Uvalde  Asphalt  Paving 
Co.,  (Supm.  Ct.  Spec.  T.)  33  Misc.  (N. 
Y.)  699. 

8.  Miami  County  v.  Mowbray,  160 
Ind.  10  {citing  13  Encyc.  of  Pl.  and 
Pa.  760-762,  and  holding  that  service  of 
a  summons  as  in  an  ordinary  action  is 
insufficient] ;  Hart  v.  State,  161  Ind. 
189;  Jones  V.  Doherty,  (Tex.  Civ.  App. 
1900)  56  S.  W.  Rep,  596. 

Sonrioe  of  Amended  Writ.  —  Where 
amendment  of  the  alternative  writ  is 
allowed  after  service,  the  writ  as 
amended  need  not  be  served.  Mason  v. 
Ohio  River  R.  Co.,  51  W.  Va.  183. 

Sapporting  AiUdaviti  Xnat  Be  Served 
with  Writ,  —  See  People  v.  Shea,  73 
N.  Y.  App.  Div.  237. 

763.  4.  People  v.  Cram,  (Supm. 
Ct.  Tr.  T.)  30  Misc.  (N.  Y.)  561. 

764«  6.  People  v.  Raymond,  186 
III.   407. 
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765.  d.  Sufficiency  of  Notice  and  Service  —  Length  of 

Hotioe.  —  See  note  3. 

766.  e.  Acceptance  and  Waiver  -  wuv«r  by  Appeftraaee  and 

Aniwer.  —  See  note  9. 

767.  2.  Bole  to  Show  Cause  and  Alternative  Writ  —  a.  Which 

Begins    Proceedings  —  Alternative  Xandamiu  instead  of  Bnle  to  Show 
Cause.  —  See  note  2. 

768.  b.  When  They  Are  Issued  —  when  Bvie  to  show  caue 

Istnee.  —  See  notes  3,  4. 

When  Alternative  Writ  Issues.  —  See  note  6. 

769.  Denial  of  Alternative  Writ.  —  See  note  I. 

c.  Form  and  Contents  —  (2)  Of  Alternative  Writ,  — 
See  note  7. 

770.  Alternative  Writ  Kost  Correspond  with  Petition.  —  See  note  3. 

771.  Command  of  Alternative  Writ.  —  See  notes  3,   5. 

XIX.    Pebexptost    Weit  —  1.    When    Issues    Before 

Alternative  Writ  —  in  Great  lUjority  of  States.  —  See  note  6. 


765*  8.  In  Texas  it  has  been  held 
that  eight  days*  notice  was  sufficient, 
as  the  statute  fixing  the  length  of  time 
for  the  service  of  citation  before  the 
term  of  court  to  which  it  is  returnable 
does  not  apply  to  the  service  of  an 
alternative  writ  of  mandamus.  Jones  v, 
Doherty,  (Tex.  Civ.  App.  1900)  56  S. 
W.  Rep.  596. 

766.  9.  State  v.  Newark,  10  Ohio 
Cir.  Dec.  440,   19  Ohio  Cir.  Ct.  5. 

Servioe  of  Wrong  Process  Hot  Waived. 
—  Answering  on  the  merits  in  man- 
damus proceedings  after  motion  to  quash 
the  summons  served  on  respondent  does 
not  waive  the  objection  that  the  pro- 
ceedings cannot  be  commenced  by  the 
service  of  an  ordinary  summons.  Miami 
County  V,  Mowbray,  160  Ind.  10. 

767.  8.  Hebb  r.  Cayton,  45  W.  Va. 
578  iciting  13  Encyc.  of  Pl.  and  Pr. 
767'\ ;  Kas  v.  State,  63  Neb.  581.  See 
also  supra,  XVI.  3.  Relator's  Initial 
Pleading. 

76§.     3.    U.  S.  V,  Hay,  20  App.  Cas. 
(D.C.)  576. 
4.   State  V,  Fraker,  166  Mo.  130. 

6.  Wood  V,  State,  155  Ind.  i ;  State 
V,  Cook,  171  Mo.  348;  Miller  r.  Clement, 
205  Pa.  St.  484. 

769.  1.  People  v.  York,  (Supm.  Ct. 
Spec.  T.)  31  Misc.  (N.  Y.)  549;  People 
V,  Democratic  Gen.  Committee,  52  N. 
Y.  App.  Div.  170;  Moore  v.  Waco  Bldg. 
Assoc,  92  Tex.  265. 

7.  Gillett  V.  People,  13  Colo.  App. 
553 :  Kephart  v.  People,  28  Colo.  72 ; 
Stuart    V.    Nance,    28    Colo.    194;    Bay 


State  Gas  Co.  v.  State,  (Del.  1904)  5^ 
Atl.  Rep.  1 1 14;  Scott  V,  State,  43  Fla. 
396 ;  Weir  v.  State,  x6i  Ind.  435 ;  Hart- 
man  V.  Brunswick,  98  Mo.  App.  674 ; 
People  V.  Palmer,  (Supm.  Ct.  Spec.  T.) 
27  Misc.  (N.  Y.)  569;  Chapin  v.  Port 
Angeles,  31  Wash.  535. 

770,  8.  No  More  Seqnired.  —  State 
V,  Connersville  Natural  Gas  Co.,  (Ind. 
1904)  71  N.  E.  Rep.  483. 

771.  8.  Longshore  v.  State,  137 
Ala.  636  \.citing  13  Encyc.  op  Pl.  and 
Pr.  769  et  seq.l  ;  Upshur  v.  Baltimore, 
94  Md.  743 ;  State  v.  Menzie,  (S.  Dak. 
1903)  97  N.  W.  Rep.  745. 

6.  Longshore  v.  State,  137  Ala.  636, 
citing  13  Encyc.  of  Pl.  and  Pr.  769 
et  seg. 

6.  /4/a&ama. —^  Longshore  v.  State, 
137  Ala.  636. 

Illinois.  —  Seibert  v,  Swayne,  97  III. 
App.  85. 

Indiana.  —  Hart  v.  State,  161  Ind.  189. 

Missouri.  —  State  v,  Kellerman,  76 
Mo.  App.  107;  State  v.  Norvell,  80  Mo. 
App.  180;  State  V.  Police  Com'rs,  80 
Mo.  App.  206. 

Nebraska.  —  Horton  v.  State,  60  Neb. 
701 ;  Kas  V.  State,  63  Neb.  581. 

New  York.  —  People  v.  GofF,  (Supm. 
Ct.  Spec.  T.)  27  Misc.  (N.  Y.)  331  ;  Peo- 
ple V.  McGuire,  (Supm.  Ct.  Spec.  T.)  31 
Misc.  (N.  Y.)  324;  People  v.  Coler, 
(Supm.  Ct.  Spec.  T.)  34  Misc.  (N.  Y.) 
119;  People  V.  Clausen,  50  N.  Y.  App. 
Div.  286 ;  People  v.  Produce  Exch.  Trust 
Co.,  53  N.  Y.  App.  Div.  93;  People  v, 
Clausen,  61  N.  Y.  App.  Div.  184. 
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778. 
774. 
775. 

776. 

Failure 
778. 

note  5. 


Where  Facts  Are  Ditpated.  —  See  note  I. 

dear  Eight  and  Ho  Possible  Exouse.  —  See  note  I. 

See  note  i. 

Bight  Knst  Hot  Be  Bonbtfal.  —  See  notes  2,  3. 

Bztraordinarj  Circiimstaiiees.  —  See  note  $. 

AlternatiYe  Writ  on  Kotion  for  Peremptory.  —  See  note  2 

2.  What  Authorizes  Issuance  of  Peremptory  Writ  —  a. 

TO  Answer.  —  See  note  3. 

b.  Answer  Insufficient.  —  See  note  i. 

Peremptory  Writ  Cannot  Issue  When  Answer  Is  SuAeient.  —  See 


Pennsylvania,  —  Miller  v.  Clement, 
205   Pa.  St.  484. 

West  Virginia.  —  Mason  v.  Ohio 
River  R.  Co.,  51  W.  Va.  183. 

T7a.  1.  Woodward  v.  State,  58  Neb. 
598;  People  V.  Scannell,  (Supm.  Ct. 
Spec.  T.)  25  Misc.  (N.  Y.)  619;  People 
V.  Fromme,  (Supm.  Ct.  Spec.  T.)  30 
Misc.  (N.  Y.)  323;  Matter  of  Uvalde 
Asphalt  Paving  Co.,  (Supm.  Ct.  Spec. 
T.)  33  Misc.  (N.  Y.)  699;  People  v, 
Lifshitz,  33  N.  Y.  App.  Div.  629 ;  Peo- 
ple V.  Harwick,  48  N.  Y.  App.  Div.  559 ; 
People  V.  Vandervoort,  52  N.  Y.  App. 
Div.  283;  Kenny  v.  Kane,  52  N.  Y. 
App.  Div.  385 ;  People  v.  Produce  Exch. 
Trust  Co.,  53  N.  Y.  App.  Div.  93;  Peo- 
ple V.  Knox,  58  N.  Y.  App.  Div.  541 ; 
Blust  r.  Collier,  62  N.  Y.  App.  Div. 
478;  Pratt  V.  Phelan,  6y  N.  Y.  App. 
Div.  349;  Jones  v.  Willcox,  80  N.  Y. 
App.  Div.  167 ;  People  v,  Woodbury,  88 
N.  Y.  App.  Div.  443 ;  People  v.  Culli- 
nan,  95  N.  Y.  App.  Div.  598 ;  People  v. 
Coler,  171  N.  Y.  373;  People  v,  Culli- 
nan,  173  N.  Y.  604. 

Effect  of  Affidavit  Bead  by  Defendant. 
—  In  New  York  it  is  well  settled  that 
in  determining  whether  an  applicant  is 
entitled  to  a  peremptory  writ  of  manda- 
mus, the  court  must  disregard  any  aver- 
ments contained  in  his  papers  which 
are  denied  in  the  opposing  affidavit, 
and  assume  the  facts  set  out  in  the  lat- 
ter to  be  true.  People  v.  Goff,  (Supm. 
Ct.  Spec.  T.)  27  Misc.  (N.  Y.)  331; 
People  V,  Clark,  40  N.  Y.  App.  Div. 
214 ;  People  v.  Coler,  41  N.  Y.  App. 
Div.  463 ;  People  v.  Dillon,  46  N.  Y. 
App.  Div.  187;  People  v.  Dalton,  46  N. 
Y.  App.  Div.  264 ;  People  v.  Keating, 
49  N.  Y.  App.  Div.  123;  People  v. 
Knox,  58  N.  Y.  App.  Div.  541 ;  Matter 
of  Coats,  73  N.  Y.  App.  Div.  178;  Peo- 
ple r.  New  York  Cent.,  etc.,  R.  Co.,  1 56 
N.   Y.    570;   Breckenridge  v.   Scannell, 


x6o  N.  Y.  103;  People  v,  Dillon,  i6t 
N.  Y.  646. 

778.  1.  Seibert  v,  Swayne.  97  HI. 
App.  85 ;  Horton  v.  State,  60  Neb.  701 ; 
Com.  V.  Fleming,  23  Pa.  Super.  Ct.  404. 

774*  1.  People  v.  Harwick,  48  N. 
Y.  App.  t)iv.  SS9. 

775,  S.  Horton  v.  State,  60  Neb. 
701. 

8.  Lock  V.  Repaupo  Meadow  Co.,  (N. 
J.  1904)  57  Atl.  Rep.  423;  People  v. 
Goff,  (Supm.  Ct.  Spec.  T.)  27  Misc.  (N. 
Y.)  331 ;  People  v.  McGuire,  (Supm. 
Ct.  Spec.  T.)  31  Misc.  (N.  Y.)  324; 
People  V.  Coler,  41  N.  Y.  App.  Div. 
463;  Pratt  V.  Phelan,  67  N.  Y.  App. 
Div.  349;  People  v,  Lyman,  69  N.  Y. 
App.  Div.  406;  People  v.  Moore,  78  N. 
Y.  App.  Div.  28;  People  v.  Wells,  78 
N.  Y.  App.  Div.  Z7Z  \  Jones  v.  Willcox, 
80  N.  Y.  App.  Div.  167;  People  v. 
Democratic  Gen.  Committee,  82  N.  Y. 
App.  Div.  173. 

6.  Elliott  V.  Detroit,  121  Mich.  611. 

776.  2.  People  v.  York,  (Supm.  Ct. 
Spec.  T.)  31  Misc.  (N.  Y.)  549;  Jones 
V.  Willcox,  80  N.  Y.  App.  Div.  167 
(alternative  writ  issued  to  avoid  bar  of 
statute  of  limitations). 

8.  State  V,  Kamman,  151  Ind.  407; 
State  V.  Kellerman,  76  Mo.  App.  107; 
Singleton  v.  Austin,  ly  Tex.  Civ.  App. 
88. 

Contra. —  Pereria  v.  Wallace,  1 29  Cal. 
397 ;  Jackson  School  Dist.  v.  Culbert, 
134  Cal.  508;  Beasley  v.  Ridout,  94 
Md.  641 ;  State  v.  King,  (Tenn.  Ch. 
1901)   62  S.  W.  Rep.  314. 

77§,  1.  Stutzbach  v,  Coler,  62  N. 
Y.  App.  Div.  219;  Burrell  v,  Blanchard, 
(Tex.  Gv.  App.  1899)  51  S.  W.  Rep. 
46;  Singleton  v.  Austin,  27  Tex.  Civ. 
App.  88;   Hebb  v.  Cay  ton,  45  W.  Va. 

578. 

5.  School  Directors  v.  People,  106 
Til.  App.  620   [citing  13  Encyc.  of  Pl. 
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779. 
780. 

note  2. 


When  iMuei  Are  Bailed.  —  See  notes  3»  4. 

c.  On   Demurrer   or   Motion  to  Quash. —  See 


d.  Judgment  —  Veoeiiity  of  Jndgaent.  —  See  note  3. 

Complete  Oeterminatlon  Heeeeeary.  —  See  note  4. 
781,     Pleadingt  Mnit  Be  Saffieient.  —  See  note  2. 

783.    3.  Form  and  Contenta  —  a.  In  General  —  Bzigtneiee  of 

Fartiealar  Gate.  —  See  note  7. 

783.    b.  Certainty  —  Xntt  Be  speeiiie.  —  See  note  7. 

784.     Degree  of  Certainty  Beqnired.  —  See  note  2. 

Writ  Xnit  Be  Complete  in  Iteelf.  —  See  note  3. 

785.  c.  Conformity   to  Judgment  and   Pleadings  — 

Hut  Follow  Altematiye  Writ.  —  See  note  4. 

786.  See  note  i. 

Knst  Be  Against  All  Bespondenti.  —  See  note  3. 

What  If  Boi&oient  Conformity  to  Alternative  Writ  —  See  notes 


4,  5- 

787. 


Conformity  to  Prayer.  —  See  note  I. 
General  Prayer.  —  See  note  3. 


AND  Pr.  778  and  supporting  the  whole 
text  paragraph]  ;  People  v.  Coler,  171 
N.  Y.  373. 

779.  8.  Upshur  v.  Baltimore,  94 
Md.  743 ;  People  v.  Democratic  Gen. 
Committee,  82  N.  Y.  App.  Div.  173; 
People  V,  Cullinan,  173  N.  Y.  604. 

4.  School  Directors  v.  People,  lois  111. 
App.  620,  citing  13  En  CYC.  of  Pl.  and 

Pr.  779. 

780.  2.  Mattoon  v,  Mattoon  Tile 
Co.,  97  111.  App.  56. 

8.  The  Regular  and  Proper  Praetioe 
under  the  Minnesota  statute  is  to  enter 
a  formal  judgment  upon  the  court's 
conclusions  of  law,  the  same  as  in  an 
ordinary  civil  action.  State  v.  Cope- 
land,  74  Minn.  371. 

4.  Higgins  v,  Galesburg,  96  III.  App. 
471 ;  Moshier  v.  Galesburg,  96  111.  App. 
502;  McDonald  v.  Judson,  97  111.  App. 
414. 

7§1,  2.  See  People  v.  Scannell,  50 
N.  Y.  App.  Div.  625. 

7§3.  7.  To  Follow  Language  of 
Statute.  — 'Rizer  v.  People,  18  Colo. 
App.   40. 

7§3.  7.  State  v.  Simmons,  3  Penn. 
(Del.)  291. 

7§4«  2.  State  Board  of  Equaliza- 
tion V.  People,   191    111.   528. 

8.  State  V.  Simmons,  3  Penn.  (Del.) 
291  ;  Sears  v.  Kincaid,  zz  Oregon  215. 

7§5.  4.  State  v,  Norvell,  80  Mo. 
App.  180;  State  V.  Police  Com'rs,  80 
Mo.  App.  206,   2  Mo.   App.   Rep.   518: 


State  V,  Haverly,  6a  Neb.  767 ;  People 
V.  Clausen,  50  N.  Y.  App.  Div.  286. 

7§6«  1.  Selaton  Serving  in  Behalf  of 
Clasi.  —  When  the  petition  filed  by  the 
attorney-general  on  the  relation  of  sev- 
eral, to  compel  an  express  company  to 
transport  goods  under  certain  condi- 
tions, alleges  that  the  case  is  one  of  a 
large  class  and  is  presented  to  show  the 
uniform  course  of  practice  of  the  re- 
spondent, and  this  is  not  denied  by  the 
answer,  it  is  proper  that  the  order  for 
mandamus  should  be  broad  enough  to 
relieve  all  classes  of  shippers  who  are  in. 
tne  same  situation,  and  not  merely  con* 
fined  to  the  relators.  Atty.-Gcn.  v, 
American  Express  Co.,  118  Mich. 
682. 

8.  See  Evans  v.  U.  S.,  19  App.  Cas. 
(D.  C.)  202.  Compare  McDonald  v. 
Judson,  97  III.  App.  414,  holding  that 
the  award  of  the  writ  against  two  of  sev- 
eral defendants  operated  as  a  discontin- 
uance as  to  the  other  defendants.  In 
this  case  the  court  expressly  declined 
to  pass  on  the  propriety  of  the  judg- 
ment awarding  the  writ  against  two  of 
the  defendants,  such  question  not  being 
presented  by  the  record. 

4.   State  V.  Sneed,  105  Tenn.  7x1. 

6.  State  V.  Norvell,  80  Mo.  App.  180, 
2  Mo.  App.  Rep.  541. 

787.  1.  Lexington  r.  Board  of  Edu- 
cation, 6s  S.  W.  Rep.  827,  23  Ky.  L. 
Rep.  1663. 

8.   Pereria  v.  Wallace,   129  Cal.  397. 
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787.  Lois  Selitf  than  TliAt  Asked.  —  See  note  4. 

788.  d.   Against  Whom   Issues  —  Persons  Hamsd  in  AltanuitiT^ 

Writ.  —  See  note  2. 

Person  Who  Is  to  Perform  Aot.  —  See  note  3. 
To  Several  Persons.  —  See  note  4. 

789.  e.  Specification  of  Acts  to  Be  Performed  — (i) 

By  Ministerial  Officers  —  Particulars  Xnst  Be  Bpediled.  —  See  note  2. 

790.  4.  Quashal  and  Amendment — (Quashal  on  Cause  Shown.  —  See 
note  I. 

791.  Where  Kotion  to  Qnash  Does  Not  Lie.  —  See  note  2. 

794.     XX.  Dismissal  — Before  Peremptory  Writ  Issues.  —  Sec  note  3. 
799.     Want  of  Authority  in  Belator.  —  See  note  I. 

Failure  of  Belator  to  Reply.  —  See  note  2. 

Dismissal  by  Belator.  —  See  note  3. 
796.     XXL  Tbial — 1.  In  General— calendar  Cases. —  See  note  3. 

Hot  by  Judge  at  Chambers.  —  See  note  5* 

798.    2.  Issues  — tf.   Methods  of  Joining  and  Kinds  — 

Issues  of  Law.  —  See  note  2. 

Issues  of  Fact.  —  See  notes  3,  4. 


787.  C  See  People  v.  Woodbury, 
88  N.  Y.  App.  Div.  443. 

788.  2.  In  Gonneotiout  it  has  been 
held  that  when  there  has  been  a  change 
in  the  membership  of  a  city  council  re- 
spondent after  the  alternative  writ  was 
served,  the  peremptory  writ  may  run 
against  those  who  were  members  at  the 
date  of  its  issue.  Norwalk,  etc..  Elec- 
tric Light  Co.  V,  South  Norwalk,  71 
Conn.  381. 

8.  Cobb  V.  Lagarde,  129  Ala.  488; 
Charleston  v,  Moore,  94  111.  App.  51. 

To  Corporation,  Kot  Offleer.  —  State  v, 
Jacksonville  Terminal  Co.,  41  Fla.  377.. 

To  Whole  Body,  Though  Part  Xay  Con- 
stitute Quorum. —  Deen  v.  Tanner,  xo6 
Ga.  394. 

4.  Hicks  V,  Qeveland,  106  Fed.  Rep. 
459,  45  C.  C.  A.  429. 

789.  2.  Chicago  v.  People,  iii  111. 
App.  594;  State  V,  Associated  Press, 
159  Mo.  410;  Matter  of  Reddish,  45  N. 
Y.  App.  Div.  37;  People  v.  Mole,  85 
N.  Y.  App.  Div.  33.  See  also  Geneva 
V,  People,  98  111.  App.  315;  State  v, 
St.  Louis,  161  Mo.  371 ;  Matter  of  Sea- 
board Tel.,  etc.,  Co.,  68  N.  Y.  App.  Div. 
383. 

790.  1.  Orr  v.  Atcheson,  66  Kan. 
789. 

791.  8.  Orr  v.  Atcheson,  66  Kan. 
789. 

794,  3.  State  v.  Atchison,  etc.,  R. 
Co.,   60  Kan.  858.   57   Pac.  Rep.   106; 


Preferred  Tontine  Mercantile  Co.  v. 
Secretary  of  State,  (Mich.  1903)  95  N. 
W.  Rep.  417;  Waverly  v.  Erie  R.  Co., 
158  N.  Y.  710. 

Failure  of  Petition  to  Make  Case.  — 
It  is  the  practice  of  the  Supreme  Court 
of  Texas  to  consider  a  petition  for  man- 
damus before  ordering  citation  to  issue 
and  to  dismiss  it  without  process  when 
the  court  is  clearly  of  the  opinion  that 
the  petition  fails  to  make  a  case  for  the 
issuance  of  the  writ.  Moore  v.  Waco 
Bldg.  Assoc,  92  Tex.  265. 

795.  1.  School  ComVs  v.  Goldsbor- 
ough,  90  Md.  193. 

2.  State  V,  Wyoming  County  Ct.,  47 
W.  Va.  672  [quoting  13  Encyc.  of  Pl. 
AND  Pr.  795]  ;  Longshore  v.  State,  137 
Ala.  636. 

8.  People  V,  York,  84  N.  Y.  App.  Div. 
440;  U.  S.  V.  Norfolk,  etc.,  R.  Co.,  n8 
Fed.  Rep.  554,  55  C.  C.  A.  320. 

796.  3.  Contra,  Benibe  v.  Wheeler, 
128  Mich,  z^- 

5.  Where  Ko  ControYorted  Fact  Is  in 
Issue  the  writ  may  be  granted,  in 
Nebraska,  at  Chambers,  Hopkins  v. 
State,  64  Neb.  10.  See  also  supra,  XVI. 
6.  rf.  At  What  Day  Writ  Is  Returnable; 
infra,  XXI.  4.  Jury  Trial. 

798.  2.  Hearing  on  Pleadings.  — 
State  V.  Board  of  Education,  21  Utah 
401 ;  State  v.  Wyoming  County  Ct.,  47 
W,  Va.  672. 

8.  Territory  v,  Crum,  13  Okla.  9. 
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798*     Innef  Mwt  B«  Joined  on  Eetnrn.  —  See  note  6. 

Joindsr  Later  thnn  Betnrn.  —  See  note  7. 
799.  Betnrn  Whioh  Is  InfolBeient.  —  See  note  3. 

b.  Sending   Issues  to  Another  Court— in 

Jnriedietiont.  — See  note  5. 

80 !•    3.  What  Questions  Considered  —  Vpon  Betnrn  to  Order  to 
Show  Cnnie.  —  See  note  I . 

lUttert  Oeenrring  After  Writ  Iioned.  —  See  note  4. 

4.  Jury  Trial  —  Bight  to  Trial  by  Jury.  —  See  note  5. 
803.     Ditoretion  of  Conrt.  —  See  note  2. 
80S.     8.  Verdict  —  Oeneml  Yerdict.  —  See  note  3. 

Effect  of  Yerdiot.  —  See  note  6. 

Directing  Yerdiot.  —  See  note  8. 

Xin.  EH7OBCIN0   OBBDIEnCE   TO   PEBBMPTOBY   WBIT — 

1.  In  General  —  Power  of  Conrt.  —  See  note  9. 

807.    2.  Contempt  — a.  What  Is  Contempt—  Beftuni  to  Ob^r. 
—  See  note  i. 


798*  4.  People  v.  New  York  Cent., 
etc.,  R.  Co.,  168  N.  Y.  187. 

e.  Webster  V.  Wheeler,  119  Mich.  601, 
holding  that  the  answer  in  mandamus 
proceedings  cannot  be  contradicted  by 
affidavits,  but  if  the  relator  desires  to 
dispute  the  answer  issues  should  be 
settled  and  tried  in  an  orderly  manner. 

7.  Chicago  G.  W.  R.  Co.  v.  People, 
179  111.  441 ;  People  v.  Cook  County,  180 
111.  160. 

799*  S.  Reiss  v.  American  Spirits 
Mfg.  Co.,  (Supm.  Ct  Spec.  T.)  30  Misc. 
(N.  Y.)  234. 

6.  People  V,  Alton,  209  111.  461 ;  Ed- 
ward C.  Jones  Co.  v.  Guttenberg,  66  N. 
J.  L.  659;  State  V.  Adams,  63  S.  Car. 

189. 

Fnetioe  Vet  Obligatory.  —  The  Wis- 
consin statute  (Stat.  Wis.  1898,  §  3452) 
requiring  that  issues  of  fact  arising  on 
applications  to  the  Supreme  Court  for 
mandamus  shall  be  sent  to  the  proper 
Circuit  Court  for  trial  is  not  binding 
on  the  court  which  has  constitutional 
jurisdiction  fully  to  hear  and  try  all 
questions  arising  in  mandamus  proceed- 
ings.   State  V.  Johnson,  103  Wis.  591. 

801.  1.  Whether  Proper  Remedy. — 
The  granting  of  an  order  to  show  cause 
does  not  conclude  the  question  whether 
mandamus  is  the  proper  remedy.  Reed 
V,  St.   Clair   Circuit  Judge,    122   Mich. 

153. 

4.  Preferred  Tontine  Mercantile  Co. 
r.  Secretary  of  State,  (Mich.  1903)  95 
N.  W.  Rep.  417. 

9*  Board  of  Public  Works  v.  Hayden, 


13  Colo.  App.  36;  People  v,  Hertle,  46 
N.  Y.  App.  Div.  505 ;  People  v.  Knox, 
78  N.  Y.  App.  Div.  344 ;  People  v, 
Kearny,  161  N.  Y.  648;  People  v,  Scan- 
nell,  172  N.  Y.  316;  Territory  v,  Crum, 
13  Okla.  9. 

993*  2L  Wilson  v,  Aberdeen,  25 
Wash.  614. 

89ft.  8.  Findingi  by  Conrt. —  See 
Snyder  v.  Emerson,  19  Utah  319. 

That  the  Court  Must  Find  on  All 
Facts  in  Issue,  see  San  Luis  Obispo 
County  V.  Gage,  139  Cal.  398. 

e.  Contra  —  Yerdiot  Binding.  —  Under 
the  New  York  Code  of  Civil  Procedure 
the  verdict  of  a  jury  upon  an  issue  of 
fact  in  mandamus  proceedings  is  bind- 
ing upon  the  court  at  special  term,  un- 
less it  is  set  aside  and  a  new  trial 
granted.  People  v.  Kearney,  44  N.  Y. 
App.  Div.  449.  affirmed  161  N.  Y.  648. 
See  also  People  v.  Alton,  209  111.  461. 

8.  People  V.  Clausen,  74  N.  Y.  App. 
Div.  217. 

0.  State  V.  Savage,  64  Neb.  684,  judg- 
ment modified  64  Neb.  702.  See  also 
Chicago,  etc.,  R.  Co.  v.  State,  158  Ind. 
189. 

§97.  1.  Ban  r.  Wright,  115  Ga. 
729;  State  V.  Judge,  23  Mont.  171 ;  Peo- 
ple V.  Brice,  (Supm.  Ct.  Spec.  T.)  34 
Misc.  (N.  Y.)  491,  modified  62  N.  Y. 
App..  Div.  593. 

Belief  Broader  than  Application  War- 
rants. —  When  the  court  has  jurisdic- 
tion of  all  matters  involved  in  the  appli- 
cation, disobedience  of  the  writ  with 
respect  to   such   matters   is   punishable 
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8«9. 
813. 

Corporati€ii« 

814. 
815. 

816. 


Jodgmmt. 

817. 

818. 


Writ  iMiMd  in  Szoeit  of  Jnriadietion.  —  See  note  2. 
Ho  Serrloe.  —  See  note  4. 

c.  Against  Whom  Obedience  Enforced  —  oi&ow  of 

—  See  note  5. 

XXTTT    DAXA0E8  —  lUuiiAgoo  Follow  Judgment.  —  See  note  6. 

Ihunagoi  in  Original  Aotion  m  for  False  Betorn.  —  See  note  3. 

Vo  Bight  to  BftButges.  —  See  note  4. 

Amount  of  Bamagot.  —  See  note  2. 

Aiseiiing  Damagoi.  —  See  note  4. 

XXI7.  CO8T8  —  1.  Aight    to    C08t8  —  Bight  to  Coets  FoUowi 

—  See  note  5. 

Coita  in  Diieretion  of  Court.  —  See  note  I . 
Upon  Bofiual  of  Peremptory  Writ.  —  See  note  1 . 


notwithstanding  it  may  have  assumed  to 
grant  relief  broader  than  the  application 
jnstified.    State  v.  Judge,  23  Mont.  171. 

M9.  8.  Writ  luned  and  Betomable 
in  Yaoation.  —  In  Alabama  there  is  no 
power  to  enforce  a  writ  of  mandamus 
issued  and  returnable  in  vacation,  since 
penalties  for  contempt  can  be  imposed 
by  the>  court  only,  and  not  by  a  judge. 
State  V,  Crook,  123  Ala.  657. 

i.  People  v.  Guggenheimer,  44  N.  Y. 
App.  Div.  399. 

813.  6.  State  v.  North  American 
Land,  etc.,  Co.,  106  La.  621,  quoting  13 
Ehcyc.  of  Pl.  and  Pr.  813. 

914.  6.  McClure  v,  Scates,  64  Kan. 
282 ;  State  v,  Newark,  10  Ohio  Cir.  Dec. 
440,  19  Ohio  Cir.  Ct.  5;  Hollister  v, 
Donahoe,  (S.  Dak.  1902^  92  N.  W.  Rep. 
12. 

Vo  Damagea  Against  Judge.  —  Under 
the  Idaho  statute,  where  a  judge  makes 
a  mistake  in  deciding  a  question  before 
him  and  thereupon  dismisses  an  action, 
ht  is  not  liable  for  damages  upon  the 
award  of  a  peremptory  writ  command- 
ing him  to  entertain  the  case.  Hill  v, 
Morgan,    (Idaho    1904)    76    Pac.    Rep. 

765. 
815.    S.  State  v,  Anderson,  100  Wis. 

523. 
4.  Brown  v.  Worthen,  63   Kan.  883, 

65  Pac.  Rep.  255. 

Bat  Where  the  Innianoe  of  the  Writ 
Was  Imprmetieable  by  reason  of  the  de- 
fendant's wrong  in  rendering  perform- 
ance impossible  it  was  held  that  dam- 
ages were  nevertheless  recoverable. 
State  V.  Newark,  10  Ohio  Cir.  Dec.  440, 
19  Ohio  Cir.  Ct.  5. 

80  Where  the  Time  for  Performanoe 
Iftpsee  Pending  Appeal  from  a  judgment 
denying  the  writ,  the  relator  is  still  en- 
titled to  nominal  damages  upon  reversal 


of  the  judgment.      State  v,  Anderson, 
100  Wis.  523. 

816*  8.  See  McGure  v.  Scates,  64 
Kan.  282,  wherein  attorneys'  fees  and 
disbursements  were  allowed;  People  v, 
Dalton,  (Supm.  Ct.  Spec.  T.)  27  Misc. 
(N.  Y.)  667,  wherein  salary  and  an  al- 
lowance for  expenses  attached  to  the 
position  from  which  the  relator  had  been 
wrongfully  removed  were  allowed. 

4.  Diieretion  of  Coort.  —  Under  the 
laws  of  South  Dakota  it  is  a  matter 
within  the  discretion  of  the  trial  court 
whether  the  question  of  damages  shall 
be  submitted  to  a  jury.  Hollister  v, 
Donahoe,  (S.  Dak.  1902)  92  N.  W.  Rep. 
12. 

6.  Power  v.  Mary,  123  Cal.  147; 
Highway  Com'rs  v.  Big  Four  Drainage 
Dist.,  207  111.  17;  State  v.  Stokes,  99 
Mo.  App.  236;  State  v,  Sneed,  105 
Tenn.  711. 

817.  1.  People  v.  Mt.  Vernon,  95 
N.  Y.  App.  Div.  75. 

Limitation!  on  Ezerelie  of  Disoretion.  — 
While  under  the  Nebraska  Code  costs 
in  mandamus  proceedings  are  within  the 
discretion  of  the  court,  it  is  error  to 
tax  costs  against  the  plaintiff  where  he 
succeeds  in  his  application  for  a  writ  to 
compel  the  defendant  to  approve  his 
official  bond.  State  v.  Holm,  (Neb. 
1902)  92  N.  W.  Rep.  1006. 

Amonnt  of  Gosti.  —  While  the  award 
of  costs  is  within  the  discretion  of  the 
court,  where  such  discretion  is  exercised 
and  the  award  is  made  on  overruling  a 
demurrer,  the  costs  allowed  should  be 
the  full  costs  upon  trial  of  an  issue  of 
law.  People  v.  Water  Com'rs,  58  N.  Y. 
App.  Div.  554- 

§18.  1.  People  V.  Herccr,  172  111. 
271 ;  State  v.  Policemen's  Pension 
Fund,  (Wis.  1904)  98  N.  W.  Rep.  954. 
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819,    In  Appeftli.  —  See  note  2. 

2.  Who  Liable  for  Cotti  —  ivdidal  Oflom.  —  See  note  5. 

890,  See  note  i. 

KiaifterUl  ^Hftoen.  —  See  note  2. 
Strangtn  Hot  Liable.  —  See  note  5. 

891.  Agftinit  BMd  Partj  in  Intantt.  —  See  note  I. 

Cotto  in  Matten  Aiboting  Pnblio  Bighto.  —  See  note  2. 

899.  3.  Amount  and  Taxation  of  Costs  —  [Additional  auowuiomI. 
—  See  note  \oa. 

893.  XXT.  Appeal  ahd  Writ  of  Ebbob  —  1.  When  Lies  — 
Appealable  Jndgments  and  Orders  —  in  HMirly  AU  ststet.  —  See  note  6. 

896.     Writ  of  Brror,  Hot  Appeal.  —  See  note  2. 
On  Diimiiaing  a  Bole  to  Show  Canie    cannot    be  awarded    against    the    city 


why  a  mandamus  should  not  issue,  un- 
der the  New  Jersey  practice,  no  costs 


where  it  is  not  a  party  to  the  proceed- 
ing.   People  V.  Mt.  Vernon,  95  N.  Y. 


can  be   awarded.      Gouldey  v.  Atlantic     App.  Div.  75.    Compare  Hill  v.  Morgan, 


City,  63  N.  J.  L.  537. 

S19.  8.  Cofts  to  Belator  though 
"Writ  Hot  Granted. —  On  reversal  of  a 
judgment  denying  mandamus,  the  re- 
lator  is  entitled  to  costs  even   though 


(Idaho  1904)  76  Pac.  Rep.  765. 

831.  I.  Johnson  v.  New  Orleans, 
109  La.  696. 

S.  State  V,  Board  of  Assessors,  52 
La.  Ann.  223 ;     Qute  v,  Ionia  Circuit 


the  writ  cannot  be  issued  because  the     Judge,  131  Mich.  203. 

time  for  performance  has  passed  pend-        When   Cotti  Allowed  Againit  BeUtor 

ing  the  appeal.    State  v.  Anderson,  100     Penonally. — Where    a    minority    of   a 


Wis.  523. 

5.  Compare  Hill  v,  Morgan,  (Idaho 
1904)  76  Pac.  Rep.  76St  wherein,  on  the 
award  of  a  mandamus  to  compel  a  judge 


school  board  brought  mandamus  pro- 
ceedings without  right  or  authority,  for 
the  purpose  of  compelling  the  filling  of 
a  vacancy,  it  was  held  that  their  status 


to  reinstate  a  cause  wrongfully  dis-  before  the  court  was  that  of  private 
missed  by  him,  court  costs  were  taxed  litigants  only,  and  that  costs  should  be 
against  such  judge,  with  a  direction  that  awarded  against  them  personally.  John- 
ston V.  Mitchell,  120  Mich.  589. 

S99.  \0a.  The  Hew  Tork  Stotntee 
do  not  authorize  the  granting  of  an  ad- 
ditional   allowance    of    costs    in    man- 


they  be  paid  by  the  defendant  in  the 
original  suit. 

Against  Ivitioe  of  Peaee.  —  Under  the 
Missouri  statutes  costs  may  be  allowed 
against  a  justice  of  the  peace.     State  v,     damns   proceedings.     People  v.    Hertle. 


Hanley,  76  Mo.  App.  631. 

S30.    1.  Extngndioial  Aeto.—  A  judge 
is  properly  compelled  to  pay  the  costs 


46  N.  Y.  App.  Div.  505  ;  People  v.  Coler, 
58  N.  Y.  App.  Div.  347. 
833.     6.  State   v.    Crook,    123    Ala. 


of  a  mandamus  proceeding  to  compel  657 ;  Orman  v.  People,  18  Colo.  App. 
him  to  expunge  from  the  record  a  judg-  302 ;  State  v,  Jacksonville  Terminal  Co., 
ment  which  he  had  ordered  entered  after     41  Fla.  Z77  \  State  v.  McKellar,  (Minn. 


the  expiration  of  the  term.       State  v. 
Sneed,  105  Tenn.  711. 

8.  See  Matter  of  Wadsworth,  (Supm. 
Ct.  Spec.  T.)  27  Misc.  (N.  Y.)  264, 
holding  that  a  public  officer  acting  in 


1904)  99  N.  W.  Rep.  807 ;  State  v.  Bow- 
ersock,   i    Ohio  Cir.  Dec.   75 ;  State  v. 
Philbrick,  69  Ohio  St,  283;  Matter  of 
Epley,  10  Okla.  631. 
From  Jutioe  of  Snpreme  Oonrt  of  OUa- 


good  faith  and  believing  that  he  was  boma.  —  Under  the  Oklahoma  statutes 
complying  with  the  law  in  refusing  to  there  is  no  appeal  from  the  action  of 
discharge  a  mortgage  of  record  without  the  chief  justice  or  one  of  the  associate 
proof  of  the  authority  of  the  person  ex-  justices  of  the  Supreme  Court  in  refus- 
ecuting  the  satisfaction  should  not  be 
visited  with  the  costs  of  a  mandamus 
proceeding. 

5.  In  Mandamns  Against  City  Oilioen 
to  compel  them  to  issue  a  warrant  to 
satisfy  a  judgment  against  the  city,  costs 


w 


ing   to   grant    the   writ   of   mandamus. 
Allen  V.  Reed,   xo  Okla.  105. 

996.  2.  Jabine  v,  Oates,  1x5  Fed. 
Rep.  861 ;  Carter  County  v.  Schmalstig, 
(C.  C.  A.)  1^27  Fed.  Rep.  i2S\  Qeveland 
V,  U.  S.,  (C.  C.  A.)  127  Fed.  Rep.  667. 


Vol.  XIII. 


MANDAMUS. 


89e~8S0 


8S8«     Amount  in  Ck>ntroTertj.  —  See  note  4. 

Final  Ordtn.  —  See  note  5. 
8SI7,     Ord«r  Granting  Ptremptory  Kandamu.  —  See  notes  4,  5* 
838.     Ordtr  Sefuing  Peremptory  Xandamni.  —  See  note  I . 

AUowanoe  of  Coits.  —  See  note  4. 

2.  Who  May  Appeal  —  Btrangon  Cannot  Appeal.  —  See  note  5 , 

One  of  Seyeral  Befendanti.  —  See  note  7. 

Pnblie  Oficer.  —  See  note  8. 

Wlien  Writ  Has  Been  Obeyed.  —  See  note  10. 

890.    3.  Procedure — Eeview  —  BiUa  of  Bzoeptione.  —  See  note  2. 

Objeotioni  Not  Bailed  Below.  —  See  notes  4,  5,  6. 
830.     Harmletf  Brrori.  —  See  note  2. 

Preenmptionf  on  Appeal.  —  See  note  3* 


8M«  4.  Unn  v.  Krumm,  59  Kan. 
773;  Lowe  V,  Finney  County,  59  Kan. 
77 Z ;  State  v.  Police  Jury,  109  La.  266. 

6.  State  V.  Bowersock,  i  Ohio  Cir. 
Dec  75.  See  also  Lauzon  r.  Chippewa 
County,  129  Mich.  269;  Bastan  v.  Fire- 
man's Fund,  88  Mo.  App.  22 ;  People  v. 
Coler,  171  N.  Y.  373- 

837.  4.  Wyker  r.  Francis,  120  Ala. 
509 ;  State  v.  Teal,  72  Minn.  37 ;  Bas- 
tan V.  Fireman's  Fund,  88  Mo.  App.  22 ; 
State  V.  Giljohann,  iii  Wis.  377- 

5.  Vincent  v,  Ellis,  116  Iowa  609; 
Tuttle  V.  Iron  Nat.  Bank,  170  N.  Y.  9. 
Sec  also  People  v,  Interurban  St.  R. 
Co..  177  N.  Y.  296. 

838.  1.  Bastan  v.  Fireman's  Fund, 
88  Mo.  App.  22  \  People  v.  Lindenthal, 
77  N.  Y.  App.  Div.  515- 

Where  the  Coort  Had  a  Diteretioiiary 
Power  upon  the  facts  to  refuse  the 
writ  an  appeal  from  such  refusal  will 
not  lie.  People  v.  Board  of  Education, 
158  N.  Y.  125. 

Bat  from  an  Order  Denying  a  Motion  for 
Judgment  on  the  Pleadings  that  a  per- 
emptory writ  issue  an  appeal  will  not 
lie  in  Minnesota,  State  v.  McKellar, 
(Minn.  1904)  99  N.  W.  Rep.  807. 

4.  Chamberlin  v.  Mac  Vicar,  (Iowa 
1898)  76  N.  W.  Rep.  839  (after  com- 
pliance with  the  writ). 

5.  Schrader  v.  State,  157  Ind.  341 ; 
McGuirev.  Hurst,  (Ky.  1901)  64  S.  W. 

Rep.  435.  „ 

7,  Horton  v.  State,  60  Neb.  701 ;  Peo- 
ple V.  Ciuggenheimer,  (Supm.  Ct.  Spec. 
T.)  29  Misc.  (N.  Y.)  553. 

S.  Appeal  in  OAoial  Capacity  Only.  — 
Where  mandamus  is  directed  to  a  city 
council  and  to  each  of  its  members  in 
their  official  capacity,  a  writ  of  error 
cannot   be  .brought   by    less   thati    the 

Supp.  PI.  &  Pr.— 7 


whole  number,  either  as  individuals  or 
as  representatives  of  wards.  Osborne 
V,  Kammer,  96  Va.  228. 

10.  Chamberlin  v.  Mac  Vicar,  (Iowa 
1898)  76  N.  W.  Rep.  839;  Jacksonville 
School  Dist.  V.  Crowell,  33  Oregon  11. 

839.  8.  People  v.  Lyman,  46  N.  Y. 
App.  Div.  312. 

4.  Miller  v,  Dailey,  136  Cal.  212; 
People  V.  Coler,  58  N.  Y.  App.  Div. 
347;  People  r.  Grant,  61  N.  Y.  App. 
Div.  238;  People  v,  Unger,  85  N.  Y. 
App.  Div.  249 ;  Helena  v.  U.  S.,  (C.  C. 
A.)   104  Fed.  Rep.  113. 

6.  Stevens  v.  Truman,  127  Cal.  155; 
State  V,  Southern  Mineral,  etc.,  Co.,  108 
La,  24;  People  v,  Roberts,  45  N.  Y. 
App.  Div.   145. 

Contra. —  In  Colorado  it  has  been  held 
that  the  appellant  may  raise  the  ques- 
tion of  the  sufficiency  of  the  complaint, 
though  no  objection  was  made  thereto 
below.  School  Dist.  No.  15  t/.  Flana- 
gan, 28  Colo.  431. 

6,  Thornton  v.  Gratiot  County,  131 
Mich.  539;  Wilson  v,  Aberdeen,  25 
Wash.  614. 

The  Question  Whether  the  Setnm  8eti 
np  a  Defense  may  be  raised  for  the  first 
time  on  appeal,  though  the  relator  re- 
plied'instead  of  demurring.  Gillett  v. 
People,  13  Colo.  App.  553. 

830.  2.  Longshore  v.  State,  137 
Ala.  6z6\  School  Dist.  No.  15  v.  Flani- 
gan,  28  Colo.  431 ;  State  v,  Scarbor- 
ough, 56  S.  Car.  48. 

3.  Jackson  School  Dist.  v,  Culbert,  1 34 
Cal.  508;  U.  S.  V.  Wight,  15  App.  Cas. 
(D.  C.)  463 ;  People  v.  Cook  County, 
180  111.  160;  Widening  of  Conshohocken 
Ave.,  12  Pa.  Super.  Ct.  573. 

Contra  —  Service  of  Procees.  —  In  /»- 
diana,  wb^re  the  ccrtific4  transcript  on 
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831.     What  PlMdingi  Considered.  —  See  note  I. 

[Baview  of  Qaettioni  of  Faot.]  —  See  note  40:. 

4.  Judgment  —  a.  In  General  —  Peremptory  writ  Awarded. 

—  See  note  7. 

839.     Bemaad  with  InetmetioiiB.  —  See  note  I. 

b.   Dismissal —  in  eeserml.  — See  note  2. 

6.  Supersedeas  and  Stay  —  Heeeeiity  of  Appeal  Bond.  —  See 


833. 

note  3. 
834. 


XXTI  SSYISW  BT  CEBTIOBABI  AVD  MAHDAXUS  —  Certio- 


rari. —  See  note  3. 

appeal  contains  no  alternative  writ  it 
will  not  be  presumed  that  the  proper 
legal  process  was  served  on  respondent. 
Hart  V.  State,  161  Ind.  189. 

831.  1.  Horton  v.  State,  60  Neb. 
701. 

Where  the  Betnm  Is  Omitted  fhim  the 
Beeord  the  appellate  court  cannot  re- 
view a  refusal  to  grant  mandamus,  as 
it  will  not  presume  that  the  respondent 
admitted  the  allegations  of  the  petition. 
U.  S.  V.  Hitchcock,  19  App.  Cas.  (D.  C.) 

347. 

4a.  Beyiew  of  Findingi  of  Faot.  — 
Where  the  issues  of  fact  in  mandamus 
proceedings  are  tried  by  the  court  with- 
out a  jury  and  findings  of  fact  are  filed, 
the  exceptions  to  such  findings  present 
not  only  questions  of  law  but  also  the 
facts  for  review.  People  v.  Wells,  85 
N.  Y.  App.  Div.  378. 

7.  People  V,  Saratoga  County,  170  N. 
Y.  93 ;  Loughran  v.  Hickory,  129  N. 
Car.  281 ;  Singleton  v,  Austin,  27  Tex. 
Civ.  App.  88. 

633.  1.  Henricks  v.  State,  156 
Ind.  185. 


Bemand,  Without  Bediion,  for  Findings 

—  Stuart  V.  Nance,  28  Colo.  194 ;  People 
V,  Dal  ton,  yy  N.  Y.  App.  Div.  499. 

Beversal  and  Bemand  for  Seryioe  of  Cita- 
tion. —  State  V,  North  American  Land, 
etc.,  Co.,  105  La.  379. 

2.  Duvall  v.  Swann,  94  Md.  608; 
Betts  V.  State,  (Neb.  1903)  93  N.  W. 
Rep.  167 ;  State  v.  Grand  Jury,  Z7  Ore- 
gon 542.  But  see  State  v.  Anderson,  100 
Wis.  523. 

533.  8.  Wyker  v,  Francis,  120  Ala. 
509 ;  Wyatt  v.  Ryan,  65  S.  W.  Rep.  129, 
23  Ky.  L.  Rep.  1457. 

534.  8.  80  in  ICiohigan  mandamus 
proceedings  may  be  reviewed  by  cer- 
tiorari. Michigan  Mut.  L.  Ins.  Co.  v. 
Hartz,  129  Mich.  104,  8  Detroit  Leg.  N. 
954;  Thornton  v.  Gratiot  County,  131 
Mich.  539. 

Final  Order  Only  Beviewable. —  An  or- 
der overruling  a  demurrer  to  the  peti- 
tion and  giving  leave  to  the  respondent 
to  answer  is  not  a  final  order  and  so  is 
not  reviewable  on  certiorari.  Lauzon 
V.  Chippewa  County,  129  Mich.  269. 
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THEREON. 

837,    nL    HEGE88ITT    OF    Mahbate  —  1.   In  General  —  See 
note  I. 

839.  IV.  I8817AKGE    OF    Hahdate  —  2.  Payment   of    Costs.— 
See  note  i, 

3.  Time  of  Issuance.  —  See  note  3. 

840.  VI  TSAVBHI88IOK  AHB  FiLiHO  OF  Makdate  —  1.  In  Gen- 
eral —  See  note  2. 


S3Y.  1.  Marzen  v.  People,  190  111. 
81;  Horton  v.  State,  63  Neb.  34f  citing 
and  quoting  respectively  13  Encyc.  of 
Pi.,  and  Pr.  837. 

Procedendo  Hot  Heoeeiary  on  Simple 
Afllrmanoe.  —  To  the  same  effect  as 
Howard  v.  Abbey,  2  Ohio  Dec.  (Re- 
print) 64,  I  Cine.  L.  Bui.  278,  cited  in 
the  original  note,  see  Steel  v.  Long, 
(Iowa  1900)  84  N.  W.  Rep.  677. 

S39.  1.  InabiUty  to  Pay  Costs.  — A 
motion  for  the  issuance  of  a  mandate 
without  payment  of  costs,  on  the  ground 
that  the  applicant  is  unable  to  pay  them, 
will  be  denied  unless  the  applicant's 
means  for  obtaining  the  money  have 
been  exhausted.  Gulf,  etc.,  R.  Co.  v. 
Matthews,  28  Tex.  Civ.  App.  92. 

3.  The  Texas  Statute  providing  that 
the  mandate  shall  be  taken  out  within 
twelve  months  after  final  judgment  of 
the  appellate  court  or  within  the  same 
time  '*  from  and  after  the  passage  of 
this  act"  has  been  held  to  apply  to  a 
case  wherein  the  plaintiff  in  the  trial 
court  had  been  cast  in  the  suit  and  had 
secured  a  reversal  on  appeal,  the  costs 
of  the  appeal  being  taxed  against  his 
opponent.  Scales  v.  Marshall,  96  Tex. 
140. 

*'In  the  Absence  of  a  Statute  regulating 
the  matter,  the  court  may  by  rule  fix 
the  time  in  which  the  remittitur  shall 
be  forwarded  to  the  clerk  of  the  trial 
court."  Seaboard  Air-Line  R.  Co.  v, 
Jones,  119  Ga.  907. 

It  Is  in  the  Discretion  of  the  Coort 
whether  the  remittitur  shall  be  for- 
warded earlier  than  the  time  fixed  by 


rule  of  the  court.  Seaboard  Air-Line  R. 
Co.  V.  Jones,  119  Ga.  907. 

Issuance  Before  Time  limited  to  Make 
Decision  Final.  —  The  court  will  not 
order  the  issuance  of  a  mandate  before 
the  expiration  of  the  thirty  days  re- 
quired by  the  code  to  make  the  decision 
of  the  court  final  on  a  mere  waiver  by 
the  appellee,  as  the  appellant  may  desire 
to  apply  for  a  modification  of  the  de- 
cision. Louisville,  etc.,  R.  Co.  v.  Sam- 
uel, (Ky.  1900)  57  S.  W.  Rep.  467. 

When  Time  to  Issue  Begins  to  Bun  — 
Corrected  Judgment.  —  The  time  within 
which  the  mandate  should  be  issued  be- 
gins to  run  on  the  rendition  of  judg- 
ment by  the  appellate  court,  and  not 
on  the  correction  thereof  for  clerical 
error.  Lee  v.  British,  etc.,  Mortg.  Co., 
(Tex.  Civ.  App.  1902)    70  S.  W.  Rep. 

775. 

Where  There  Was  Ko  Limitation  as  to 
the  Time  within  which  a  mandate  must 
be  applied  for,  it  was  held  that  its  issu- 
ance six  years  after  reversal  of  the 
cause  was  not  improper,  there  being  no 
issue  made  that  the  suit  had  been 
abandoned.  Western  Union  Tel.  Co.  v. 
Norris,  25  Tex.  Civ.  App.  43. 

S40.  2.  Contra.  —  In  Georgia  a 
second  trial  of  the  case  cannot  be 
lawfully  begun  until  after  the  re- 
mittitur has  been  actually  entered 
upon  the  minutes  of  the  trial  court. 
Hubbard  v.  McCrea,  103  Ga.  680;  Lyon 
V.  Lyon,  103  Ga.  747. 

Entry  Kunc  pro  Tunc.  —  In  Georgia, 
if,  where  a  new  trial  has  been  granted 
by  the  Supreme  Court,  the  remittitur  is 
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841,    See  note  i. 

3.  Notice  of  Filing.  —  See  note  4. 

843.     Vn.  JUSIBDICTIOK  AHD    PE00££DIHG8  OF  LOWEB    COUBT 

Afteb  Bemahb  —  1.  Dociflion  as  Law  of  Case  —  sutament  of  BiUe.  — 
See  note  i. 


not  80  entered  before  the  new  trial  is     App.  881,  55  Pac.  Rep.  558;  Hood  v. 


had,  it  is  proper  to  pass  a  nunc  pro  tunc 
order  directing  that  the  remittitur  be 
entered  as  of  the  date  when  that  trial 
began.    Knox  v.  State,  1 1 3  Ga.  929. 

S41.  1.  Marzen  v.  People,  190  111. 
81,  citing  13  Encyc.  of  Pl.  and  Pr. 
840. 

4.  Waiyer  of  Notiee.  —  Chestnut  v. 
Russell,  (Ky.  1902)  69  S.  W.  Rep.  965, 
following  Baker  v.  Baker,  87  Ky.  461, 
stated  in  the  original  note. 

When  Hotioe  Unneooosary.  —  Under 
the  Illinois  statute  notice  is  required 
only  when  the  case  is  remanded  "  for 
a  new  trial  or  hearing  by  the  court," 
and  is  unnecessary  on  redocketing  in 
the  trial  court  after  affirmance  in  whole 
or  in  part  Evans  v.  Eastman,  84  111. 
App.  636. 

843.  1.  Alabama.  —  Douglass  v. 
Montgomery,  124  Ala.  489. 

California.  —  Buck  v.  Eureka,  124 
Cal.  61  ;  Senior  v.  Anderson,  138  Cal. 
716;  Snyder  v.  Jack,  140  Cal.  584; 
Blankenship  v.  Whaley,    142  Cal.   566. 

Colorado.  —  Board  of  Public  Works  v. 
Denver  Telephone  Co.,  16  Colo.  App. 
505 ;  Cache  La  Poudre  Reservoir  Co.  v. 
Water  Supply,  etc.,  Co.,  27  Colo.  532. 

Georgia.  —  Savannah,  etc.,  R.  Co.  v. 
Waller,  105  Ga.  463;  Brooks  v.  Miller, 
113  Ga.  1008;  Holmes  v.  Holmes,  113 
Ga.  1 1 65;  Russell  v.  Mohr-Weil  Lumber 
Co.,  115  Ga.  35;  Lindsey  v.  Allen,  116 
Ga.  810. 

Illinois.  —  James  v.  Illinois  Cent.  R. 
Co.,  93  111.  App.  294 ;  Delbridge  v.  Lake, 
etc.,  Bldg.,  etc.,  Assoc,  98  111  App.  96 ; 
Union  Nat.  Bank  z;.  Hines,  187  111.  109; 
Clayton  v.  Feig,  188  111.  603 ;  Board  of 
Directors  v.  People,  189  111.  439;  In  re 
Maher,   204  111.   25. 

Indiana.  — Cincinnati,  etc.,  R.  Co.  v. 
Wabash  R.  Co.,  (Ind.  1904)  70  N.  E. 
Rep.  256 ;  Terre  Haute,  etc.,  R.  Co.  v. 
Zehner,  28  Ind.  App.  229;  Pittsburgh, 
etc.,  R.  Co.  V.  Mahoney,  29  Ind.  App. 

654. 

Iowa.  —  Agne  v,  Seitsinger,  104  Iowa 
482;  McFall  V.  Iowa  Cent.  R.  Co.,  104 
Iowa  47. 

Kansas.  —  Demple  v,  Hofman,  9  Kan. 


Bain,  61  Kan.  858,  59  Pac.  Rep.  275. 

Kentucky.  —  Windisch  -  Mulhauser 
Brewing  Co.  v.  Bacom,  (Ky.  1901)  64  S. 
W.    Rep.   629;    Webb   v.    Porter,    (Ky. 

1903)  76  S.  W.  Rep.  363;  Ashcraft  v. 
Cox,  (Ky.   1903)  77  S.  W.  Rep.  718. 

Michigan.  —  English  v.  Yore,  123 
Mich.  701  ;  Fitzgerald  v.  Benton  Harbor, 
(Mich.  1903)  94  N.  W.  Rep.  186;  Welli- 
han    V.    National    WTieel    Co.,    (Mich- 

1904)  98  N.  W.  .Rep.  1003. 
Missouri.  —  May     v.     Crawford,    150 

Mo.  504;  Bealey  v.  Smith,  158  Mo.  515 ; 
Carey  v.  West,  165  Mo.  452;  State  v. 
Spencer,  166  Mo.  271 ;  Seaboard  Nat. 
Bank  v.  Woesten,  176  Mo.  49;  Dillon 
V.  Lindell  R.  Co.,  71  Mo.  App.  631  ; 
Winter  v.  Supreme  Lodge,  etc.,  10 1  Mo. 

App.  550. 

Nebraska.  "Smith  v.  Neufeld,  61 
Neb.  699 ;  Omaha  v.  Bowman,  63  Neb. 

333. 

New  York.  —  Bathrick  v.  Coffin,  28 
N.  Y.  App.  Div.  624;  Pearsall  v.  West- 
cott,  45  N.  Y.  App.  Div.  34;  Morman 
V.  Rochester  Mach.  Screw  Co.,  53  N. 
Y.  App.  Div.  497 ;  Buker  v.  Leighton 
Lea  Assoc,  63  N.  Y.  App.  Div.  507 ; 
Marshall  v.  Buffalo,  63  N.  Y.  App.  Div. 
603 ;  Griflfen  v.  Manice,  74  N.  Y.  App. 
Div.  371  ;  Ward  v.  St.  Vincent's  Hos- 
pital, 78  N.  Y.  App.  Div.  317;  Copeland 
V.  Metropolitan  St.  R.  Co.,  78  N.  Y. 
App.  Div.  418;  Downes  v.  Elmira 
Bridge  Co.,  82  N.  Y.  App.  Div.  639 ; 
Tyson  v.  Joseph  H.  Bauland  Co.,  85  N. 
Y.  App.  Div.  612;  Hall  v.  State,  92  N. 
Y.  App.  Div.  96 ;  Stevens  v.  Central 
Nat.  Bank,  (Supm.  Ct.  Spec.  T.)  24 
Misc.  (N.  Y.)  344;  Bueb  v.  Geraty, 
(Supm.  Ct.  App.  T.)  32  Misc.  (N.  Y.) 
720. 

South  Carolina.  —  Turner  v.  Inter- 
state Bldg.,  etc.,  Assoc,  51  S.  Car.  33; 
Johnson  v.  CHiarleston,  etc.,  R.  Co.,  58 
S.  Car.  488. 

Washington.  —  Taake  v.  Seattle,  18 
Wash.  178. 

IVest  Virginia.  —  Holt  v.  Holt,  46  W. 
Va.  397. 

Wisconsin.  —  Collins  v.  Janesville, 
III  Wis.  348;  Shaft  V.  Carey,  115  Wis. 
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843.  Qnalifioation  of  Bnle.  —  See  note  I. 

844.  V«w  State  of  Fmu.  —  See  note  i. 

845.  2.  Compliance  with  Mandate  —  a.  Duty  to  Comply.  — 
See  note  i. 


155;  Euting  V.  Chicago,  etc.,  R.  Co., 
(Wis.  1904)  98  N.  W.  Rep.  944. 

United  States,  —  Orient  Ins.  Co.  v. 
Leonard,  (C.  C.  A.)  120  Fed.  Rep.  808. 

Quaotioni  of  Fact.  —  Questions  of  fact 
adjudicated  in  the  opinion  of  the  appel- 
late court,  when  necessary  to  a  determi- 
nation of  the  case,  are  res  judicata  and 
not  open  for  review  and  readjudication 
by  the  trial  court  during  the  further 
progress  of  the  litigation.  Koonce  v, 
Doolittlc,  48  W.  Va.  592.  To  the  same 
effect  see  Garrett  v.  Weinberg,  50  S. 
Car.  310. 

As  to  Soffieieney  of  Evidemoe.  —  Where 
the  evidence  on  the  second  trial  is  sub- 
stantially the  same  as  on  the  first  trial 
the  ruling  of  the  appellate  court  as  to  the 
sufficiency  of  the  evidence  is  binding 
on  second  trial.  Wunderlich  v.  Pala- 
tine Ins.  Co.,  115  Wis.  509.  To  the 
same  effect  see  Southern  R.  Co.  v.  Phil- 
hps,  119  Ga.  146;  Hendershott  v.  West- 
ern Union  Tel.  Co.,  114  Iowa  415 ;  Russ 
V.  American  Cereal  Co.,   121  Iowa  639. 


Rowan  v.  Chenowith,  (W.  Va.  1904)  47 
S.  £.  R^.  80. 

IMota.  —  The  rule  should  not  be  ex- 
tended to  dicta.  Patillo  v.  Alien- West 
Commission  Co.,  (C.  C.  A.)  108  Fed. 
Rep.  723. 

A  More  Asramptloii  made  arguendo  in 
the  appellate  court's  opinion,  the  case 
being  decided  on  another  point,  is  not 
binding  on  the  lower  court.  Stratton 
Bank  v,  Dixon,  112  Iowa  621. 

An  Inttmction  given  on  the  trial  of 
a  case,  but  not  objecteu  to  and  reviewed 
on  appeal,  is  not  binding  as  the  law  of 
the  case  on  the  second  trial.  Kibler  v. 
Southern  R.  Co.,  64  S.  Car.  242. 

944.  1.  Bass  Dry  Goods  Co.  v. 
Granite  City  Mfg.  Co.,  116  Ga.  176. 

Amendment  of  Complaint.  —  See  Hen- 
derson V.  Harness,  184  III.  520;  Sov- 
ereign Camp  Woodmen  of  the  World  v, 
Hiiller,  30  Ind.  App.  450;  Fuchs  v.  St. 
Louis,  167  Mo.  620;  Phelps  County 
Farmers'  Mut.  Ins.  Co.  v,  Johnston, 
(Neb.  1902)  92  N.  W.  Rep.  576;  State 


To  Point!  Neoessarily  Involved  in  the    v.  Paxton,  65  Neb.  no;  Thames  L.  & 


Deoiiion  the  rule  applies  as  fully  as  to 
points  expressly  touched  upon  in  the 
opinion.  Oldig  v.  Fisk,  (Neb.  1901)  95 
N.  W.  Rep.  492;  State  v,  Cass  County, 
60  Neb.  566. 

Snggeetione  made  by  the  appellate 
court  in  delivering  its  opinion  were 
said,  in  Greenwood  v.  Island  Coal  Co., 
26  Ind.  App.  425,  to  become  the  law  of 
the  case  "  to  the  extent,  if  at  all,  that 
they  express  principles  of  law  applicable 
to  the  facts." 

On  a  Second  Trial  in  ^'ectment,  under 
the  Minnesota  statute,  where  the  facts 
are  the  same  as  on  the  first  trial,  the 
decision  on  appeal  from  the  first  trial 
should  be  considered  merely  as  a  prec- 
edent under  the  rule  of  stare  decisis, 
and  not  as  res  judicata,  Connecticut 
Mut.  L.  Ins.  Co.  V.  King,  80  Minn.  76. 

S43.  1.  Duncan  v,  Scott  County,  70 
Ark.  607 ;  Conway  v.  Supreme  Council, 
etc.,  137  Cal.  384;  Huntress  v.  Port- 
wood,  116  Ga.  351 ;  Michigan  Trust  Co. 
V,  Lansing  Lumber  Co.,  121  Mich.  438; 
Howey  v.  Fisher,  122  Mich.  43 ;  Pink- 
ham  V,  Pinkham,  60  Neb.  600 ;  Johnson 
V,  Sherman  County  Irrigation,  etc.,  Co., 
^Neb.    1904)    98    N.    W.    Rep.    1096; 


T.  Co.  V,  Hagemeyer,  38  N.  Y.  App. 
Div.  449;  Neal  v.  Marion,  129  N.  Car. 
345 ;  Pacific  Coast  Biscuit  Co.  v.  Dug- 
ger,  42  Oregon  513;  Patton  v.  Southern 
R.  Co.,  (C.  C.  A.)   Ill  Fed.  Rep.  712. 

Change  in  Law  Pending  Second  Trial.  — 
That  a  former  decision  on  appeal  as  to 
the  sufficiency  of  the  evidence  is  not  the 
law  of  the  case  where  after  the  rendition 
of  such  decision  and  before  second  trial 
of  the  case  a  statute  relating  to  the  ad- 
missibility of  such  evidence  has  been 
passed,  see  Wheelock  v.  Myers,  64  Kan. 
47. 

845.  1.  Schnepper  v.  Whiting,  (S. 
Dak.  1904)  99  N.  W.  Rep.  84  [quoting 
13  En  CYC.  OF  Pl.  and  Pr.  845] ;  Vance 
V,  Smith,  132  Cal.  510;  Com.  v.  Cant- 
rill,  (Ky.  1903)  74  S.  W.  Rep.  691 ; 
Second  Nat.  Bank  v.  Smith,  103  Tenn. 
57 ;  Holt  V,  Holt,  46  W.  Va.  397 ;  Lud- 
ington  V.  Patton,  (Wis.  1904)  99  N.  W. 
Rep.  614. 

Pendenoy  of  a  Xotion  for  a  Behearing 
in  the  appellate  court  is  not  a  ground  for 
the  lower  court  to  delay  proceedings  in 
accordance  with  the  mandate.  Michi- 
gan Mut.  L.  Ins.  Co.  V.  Klatt,  (Neb. 
1904)  98  N.  W.  Rep.  436. 
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846.  See  note  i. 

Remand  with  Speeifio  Directionf.  —  See  note  2. 

847.  b.  Sufficiency  of  Compliance.  —  See  note  2. 

c.    Construing    Mandate   with    Reference   to 
Opinion.  —  See  note  3. 

848.  d.  Failure  to  Comply.  —  See  notes  i,  2,  3. 


946*  1*  Schnepper  v.  Whiting,  (S. 
Dak.  1904)  99  N.  W.  Rep.  84  \.quoting 
13  Encyc.  of  Pl.  and  Pr.  845  (846)]  ; 
Mc Bride  v.  Whi taker,  (Neb.  1904)  98 
N.  W.  Rep.  847;  Zapf  v.  Carter,  90  N. 
Y.  App.  Div.  407. 

2.  Piper  v.  Sawyer,  78  Minn.  221 
[qxioting  13  Encyc.  op  Pl.  and  Pr. 
846] ;  Owen  v.  i¥)tna  Iron  Works,  76 
HI.  App.  325 ;  Ruber  Mfg.  Co.  v. 
Hunter,  99  Mo.  App.  46 ;  State  v. 
Thompson,  (Neb.  1903)  95  N.  W.  Rep. 
47 ;  Farmers',  etc..  Bank  v.  German 
Nat.  Bank,  59  Neb.  229 ;  Hart  v.  Weid- 
zelski,  9  Kulp  (P&.)  313. 

647,  2.  People  v.  Carpenter,  29 
Colo.  365 ;  Baltimore  Bldg.,  etc.,  Assoc. 
V.  Alderson,  (C.  C.  A.)  99  Fed.  Rep. 
489.  See  also  Herrick  v,  Niesz,  18 
Wash.  132. 

Snffieienoy  of  Compliance.  —  Where 
the  mandate  on  reversal  of  a  judgment 
of  the  Appellate  Court  which  had  re- 
versed a  judgment  of  the  Circuit  Court 
directed  the  Appellate  Court  "  to  recite 
the  facts  as  found,  in  its  judgment  of 
reversal,  or,  if  it  reverses  the  case  for 
errors  of  law,  to  remand  it  to  the  Cir- 
cuit Court  for  another  trial,"  a  judg- 
ment of  affirmance  was  held  to  be  per- 
missible. Heath,  etc.,  Mfg.  Co.  v.  Na- 
tional Linseed  Oil  Co.,  197  111.  632. 

A  mandate  directing  a  decree  that  the 
defendant  convey  certain  land  is  com- 
plied with  where  the  decree  also  directs 
the  conveyance  of  all  the  minerals 
therein.  Bogart  v,  Amanda  Consol. 
Gold  Min.  Co.,  (Colo.  1903)  74  Pac. 
Rep.   882. 

Setting  Aiide  Order  of  Eeferenoe. —  In 
Kentucky  it  has  been  held  that  where 
the  appellate  court  makes  an  order  of 
reference  to  a  commissioner  to  ascertain 
certain  facts  the  determination  of  which 
it  deems  necessary  before  entry  of  judg- 
ment, the  court  below  may,  in  its  dis- 
cretion, set  aside  such  order  where  it 
deems  it  unnecessary.  Cochran  r. 
Fidelity  Trust,  etc.,  Co.,  (Ky.  1901)  62 
S.  W.  Rep.  1038. 

Entering  Hew  Decree.  — Where  the  trial 
court  instead  of  modifying  its  former 
decree  vacated  it  and  entered  a  new  one 


in  compliance  with  the  mandate,  it  was 
held  that  there  was  a  sufficient  com- 
pliance. Downing  v.  Rademacher,  138 
Cal.  324. 

8.  Tullock  V.  Mulvane,  61  Kan.  650; 
Schnepper  v.  Whiting,  (S.  Dak.  1904)  99 
N.  W.  Rep.  84  [both  cases  citing  13 
Encyc.  of  Pl.  and  Pr.  847]  ;  Matter  of 
Edson,  38  N.  Y.  App.  Div.  19 ;  South- 
ern R.  Co.  V.  Glenn,  (Va.  1904)  46  S. 
E.  Rep.  776. 

Conetmction  by  Appellate  Court.  — 
"  Where  an  appeal  is  tsiken  from  a  judg- 
ment of  an  inferior  court  entered  under 
a  mandate  of  the  appellate  court,  the 
latter  tribunal  will  construe  its  own 
mandate  in  connection  with  its  opinion 
to  determine  whether  the  inferior  court 
proceeded  in  accordance  therewith.** 
Warren  v.  Robinson,  21  Utah  429  lett- 
ing Gaines  v,  Rugg,  148  U.  S.  228;  In 
re  Sanford  Fork, etc., Co.,  160  U.S.  247]. 

849.  1.  People  v.  Carpenter,  29 
Colo.  365. 

2.  American  Hydraulic  Placer  Co.  v. 
Rich,  8  Idaho  570 ;  State  v.  Omaha  Nat. 
Bank,  60  Neb.  232 ;  State  v,  Thompson, 
(Neb.  1903)  95  N.  W.  Rep.  47;  State  v. 
Dickinson,  63  Neb.  869;  Schnepper  v. 
Whiting,  (S.  Dak.  1904)  99  N.  W.  Rep. 
84 ;  Koonce  v.  Doolittle,  48  W.  Va.  592. 

8.  People  V.  Carpenter,  29  Colo.  365, 
wherein,  there  being  a  remedy  by  ap- 
peal, a  w'rit  of  mandamus  was  denied. 

Appeal  to  Court  iMning  ICandate.  — 
Where  the  Supreme  Court  on  reversing 
a  judgment  of  the  Superior  Court  re- 
versing a  judgment  of  the  Quarter  Ses- 
sions issued  a  mandate  directing  the  lat- 
ter to  enter  judgment,  an  appeal  from 
the  judgment  so  entered  should  be  taken 
to  the  Supreme  and  not  to  the  Superior 
Court.  In  re  Melon  St.,  9  Pa.  Super. 
Ct.  18. 

Allowing  Amendments.  —  It  is  not  a 
disobedience  by  the  trial  court  of  a  man- 
date directing  the  trial  of  certain  speci- 
fied issues  to  allow  amendments  raising 
other  issues,  and  the  question  of  the 
propriety  of  such  amendments  should  be 
raised  by  appeal,  and  not  by  mandamus. 
People  V.  District  Ct.,  (Colo.  1904)  75 
Pac.  Rep.  390. 
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848.  3.  Fowen  of  Lower  Court — a.  In  General. —  See  note  6. 

849.  DismiMftl  of  Caofe.  —  See  note  5. 

8SO.    b.  Modification  or  Vacation  of  Judgment  —  (i) 

In  General.  —  See  notes  1,2. 

831.    c.  Fixing  Time  of  Compliance  with  Judgment. — 
See  note  3. 

4.  Status  of  Cause  on  Remand  —  Ganorai  Bamand.  —  See 

note  4. 


948.  e.  James  v.  Illinois  Cent.  R. 
Co.,  93  111.  App.  294;  State  v.  StuU, 
(Neb.  1902)  96  N.W.  Rep.  121 ;  Stevens 
V.  Central  Nat.  Bank,  (Supm.  Ct.  Spec. 
T.)  24  Misc.  (N.  Y.)  344. 

Befmrenoei. — ^Where  the  decree  is  re- 
versed and  the  cause  is  remanded  for 
further  proceedings  the  trial  court  may 
properly  re-refer  the  cause  to  a  master 
to  make  findings.  Assets  Realization 
Co.  V.  Wightman,  105  111.  App.  618. 

But  where  the  complaint  in  a  quo 
warranto  proceeding  omits  to  claim  fees 
and  emoluments,  the  trial  court  is  with- 
out jurisdiction  to  order  a  reference  to 
ascertain  the  amount  of  such  damages 
after  a  judgment  giving  the  office  to  the 
plaintiff  has  been  affirmed  on  appeal. 
McCall  V.  Webb,  126  N.  Car.  760. 

InUrrention.  — Where  the  mandate  di- 
rected judgment  to  be  entered  for  the 
plaintiff  it  was  held  to  be  error  for  the 
lower  court  to  allow  third  parties  to  in- 
tervene, and  refuse  to  enter  judgment 
until  the  rights  of  such  interveners  had 
been  determined.  State  v.  Thompson, 
(Neb.  1903)  95  N.  W.  Rep.  47- 

FUing  GroM-petition  After  Aflinnanoa. 
—  After  affirmance  on  appeal  of  the  de- 
cision of  the  lower  court  nothing  re- 
mains for  that  court  to  do,  and  the  case 
being  at  an  end,  a  defendant  cannot  file 
a  cross-petition  against  a  person  not  a 
party  to  the  action.  Steel  v.  Long, 
(Iowa  1900)  84  N.  W.  Rep.  677. 

849.  5.  XMsminal  for  Want  of  Proso- 
ration  After  Bevertal.— ;  Under  a  statute 
providing  for  the  dismissal  of  an  action 
if  within  a  year  after  the  remand  no 
proceedings  are  taken,  the  mere  filing 
of  the  remittitur  and  record  by  the 
clerk  does  not  constitute  taking  pro- 
ceedings within  the  meaning  of  the 
statute.  Nor  is  the  plaintiff  relieved  by 
the  failure  of  the  defendant  to  answer 
over  after  the  overruling  of  his  demur- 
rer by  the  appellate  court,  nor  by  the 
pendency  of  a  suit  in  equity  concerning 
the  same  matter  in  litigation,  nor  by 
the  insolvency  of  the  defendant.     Root 


V.  Sweeney,  (S.  Dak.  1903)  95  N.  W. 
Rep.  916. 

8{(0.  1.  Matter  of  Westerfield,  61 
N.  Y.  App.  Div.  413;  In  re  Henschel, 
114  Fed.  Rep.  968. 

Beftraining  Enforoement  of  Jadgment. 

—  Where  a  person  seeking  to  enjoin  the 
enforcement  of  the  judgment  claims 
that  he  was  not  in  fact  made  a  party  to 
the  suit  in  which  the  judgment  was  ren- 
dered, and  is  not  bound  thereby,  an  in- 
junction is  proper,  no  attempt  being 
made  to  review  any  question  passed 
upon  by  the  appellate  court.  Brown  v. 
Walker,  84  Fed.  Rep.  532. 

8.  Herz  v,  Frank,  104  Ga.  638; 
Sumner  v.  Sumner,  118  Ga.  408;  Mat- 
ter of  Folts  St.,  29  N.  Y.  App.  Div.  69 ; 
Meldon  v,  Devlin,  39  N.  Y.  App.  Div. 
581  ;  State  v,  Boyce,  25  Wash.  422 ;  Ean 
V.  Chicago,  etc.,  R.  Co.,  10 1  Wis.  166; 
Continental  Trust  Co.  v.  Toledo,  etc.,  R. 
Co.,   99   Fed.   Rep.    171. 

After  Af&rmanoe  on  Appeal,  the  judg- 
ment of  the  trial  court  becomes  a  judg- 
ment of  the  appellate  court,  "  and  the 
trial  court  has  no  jurisdiction  whatever 
thereafter  to  open  it,  set  it  aside,  or 
modify  it,  or  do  anything  in  regard 
thereto  except  to  enforce  it."  Crowns 
V,  Forest  Land  Co.,  100  Wis.  554. 

Want  of  Jurisdiction  in  the  lower 
court  is  not  a  ground  for  vacating  a 
judgment  entered  by  it  and  affirmed 
on  appeal.  Scottish  American  Mortg. 
Co.  r.  Reeve,  7  N.  Dak.  552. 

851.    3.  Court  Directed  to  Fix  Time. 

—  Where  the  mandate  directed  a  vaca- 
tion of  a  sale  in  compliance  with  cer- 
tain conditions  by  a  defendant  within  a 
reasonable  time,  to  be  fixed  by  the  lower 
court,  and  such  court  neglected  so  to 
fix  the  time,  it  was  held  to  be  erroneous 
to  refuse  to  vacate  the  sale  on  the 
ground  that  the  defendant  had  not  com- 
plied with  the  conditions  within  a  rea- 
sonable time.  Bloor  v.  Smith,  119  Wis. 
163. 

4.  Memphis,  etc.,  R.  Co.  v.  Oregon,  70 
Ark.  19s ;  State  v.  Omaha  Nat.  Bank,  60 
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894. 
855. 

note  2. 
856. 
857. 

858. 

note  3. 


Berttwd  for  PwtleaUr  Smr.  —  See  note  i. 
6.  Bedocketing  Came  —  Kottoe  tf  X6do«k6tia«.  —  See  note  3. 
6.  Order  Vacating  Previous  Frooeedings.  —  See  note  4. 
8.  Hew  Trial  —  a.  Remand  Generally.  —  See  note  2. 

b.  Remand  with  Directions,  —  See  note  2. 

c.  Time  of  New  Trial.  —  See  note  i. 

d.  Issues  Triable  —  (i)  Remand  Generally.  —  See 


§ 


3)  Issues  Determined.  — See  note  2. 

ee  note  i. 
e.  New  Notice. — See  note  2. 
h.  Objections  to  Jurisdiction.—  See  note  2. 
i.  Objections   to    Pleadings   or   Proof.  — 


See 


j\  Evidence  —  in  General.  —  See  note  4. 


Neb.  232;  Schncpper  v.  Whiting,  (S. 
Dak.  1904)  99  N.  W.  Rep.  84 ;  Hawkins 
V.  Cleveland,  etc.,  R.  Co.  (C.  C.  A.)  99 
Fed.  Rep.  322. 

653,  1.  Warren  v.  Robinson,  21 
Utah  429. 

8.  Ko  Kew  Hote  of  Isiue  Ii  Keoeeeary 
in  Washington  to  place  the  cause  on 
thr:  calendar  after  a  remand  for  a  new 
trial.  Spokane,  etc..  Gold,  etc.,  Co.  v. 
Calfelt,  30  Wash.  628. 

4.  Savannah  Shoe  Factory  v.  Kaiser, 
io8  Ga.  767. 

§53.  2.  Schnepper  v.  Whiting,  (S. 
Dak.  1904)  99  N.  W.  Rep.  84  [quoting 
13  Encyc.  of  Pl.  and  Pr.  853] ;  W.  W, 
Kimball  Co.  v,  Cruikshank,.  90  111.  App. 
3 ;  Hovland  v.  McNeill,  etc.,  Co.,  104  111. 
App.  149.  See  also  Lang  v.  Metzger, 
206  111.  475;  Paxton  V.  Bogardus,  188 
111.  72 ;  State  v.  Omaha  Nat.  Bank,  60 
Neb.  232 ;  Pinkham  v,  Pinkham,  60  Neb. 
600. 

ExoepUonf  —  Kew  Trial  Hot  Neoessary 
—  Error  After  Trial.  — Missouri,  etc., 
Trust  Co.  r.  Clark,  60  Neb.  406. 

S54.  2.  See  U.  S.  r.  New  York  In- 
dians, 173  U.  S.  464. 

§55.  1.  After  Delay  of  Two  Teen 
a  new  trial  was  held  to  have  been  prop- 
erly granted  in  Canosia  Tp.  v.  Grand 
Lake  Tp.,  87  Minn.  347,  the  defendant 
not  having  been  prejudiced  by  the  de- 
lay 

2.  Lyon  v.  Lyon,  103  Ga.  747;  /«  re 
Maher,  204  111.  25  ;  Csatlos  v.  Metropoli- 
tan St.  R.  Co.,  78  N.  Y.  App.  Div.  635 ; 
Church  of  Jesus  Christ  v.  Watson, 
(Utah  1904)  75  Pac.  Rep.  706.  But  see 
Hill  V.  Mutual  L.  Ins.  Co.,  1 1 3  Fed.  Rep. 

44. 


856.  2.  Blackaby  v.  Blackaby,  189 
III.  342;  Matter  of  Christensen,  23 
Utah  209. 

ETidenoe  as  to  issues  determined  by 
the  Appellate  Court  is  properly  rejected. 
Hardin  v.  Shedd,  177  111.  123. 

Iiinee  Determined  on  the  Firet  Trial 
and  not  appealed  from  are  not  open  to 
litigation  on  a  second  trial.  Strother 
V.  Aberdeen,  etc.,  R.  Co.,  123  N.  Car. 
197. 

ErroneoQi  Calonlation.  —  Where  the 
appellate  court  has  determined  the 
amount  due  under  the  pleadings,  this 
cannot  be  changed  by  a  master  of  the 
court  below  even  though  the  calculation 
be  erroneous.  Carpenter  v,  Lewis,  65  S. 
Car.  400. 

§57.  1.  Ex  p.  Union  Steamboat 
Co.,  178  U.  S.  317. 

2.  In  re  Olson,  (S.  Dak.  1903)  94  N. 
W.  Rep.  421. 

Lwnee  of  Law  and  Faot.  —  After  re- 
mand on  appeal  from  a  judgment  on  an 
issue  of  law,  the  issue  of  fact  involved 
in  the  action  cannot  be  litigated  without 
notice  of  trial  and  note  of  issue.  Os- 
wald V,  Moran,  9  N.  Dak.  170. 

85§.  2.  Paul  v.  Grimm,  183  Pa.  St. 
Z2S, 

3.  Demnrrer.  —  In  Nicholson  v.  Dare 
County,  121  N.  Car.  27,  after  remand 
fci  a  new  trial,  the  defendant  was  al- 
lowed to  withdraw  his  answer  and  de- 
mur ore  tenus  to  the  complaint. 

4.  Statement  ae  Eitoppel.  —«  A  state- 
ment in  an  application  for  a  writ  of 
error  that  all  the  testimony  in  the  case 
was  presented  in  the  statement  of  facts, 
and  that  no  new  evidence  would  or 
could  be  introduced  upon  another  trial, 
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899.     Additional  ETidonet.  —  See  note  2. 

860.    k.  Reading  Decision  to  Jury.  —  See  note  i. 

9.  Amendment  of  Pleadings — a.  Remand  Generally. 
—  See  note  5. 
861  •    See  note  i. 

869.    I.  Remand  with  Directions.  —  See  note  i. 


will   not   prevent   the   introduction    of        But  WImh  the  Ajipellate  Court  PtMod 
other  evidence   on  a  subsequent  trial,     upon  the  Merits  of  the   controversy   and 


San  Antonio,  etc.,  R.  Co.  v,  Choate,  22 
Tex.  Civ.  App.  618. 

Stipolatioii  as  to  Evidenoe  —  Com- 
petency. —  Under  a  stipulation  that  evi- 
dence introduced  at  the  first  trial  may 
be  used  in  the  record,  such  evidence 
may  be  introduced  without  regard  to  its 
competency.  Ryan  v.  New  York,  154  N. 
Y.  328. 

Agreed  SUtement  of  Faeti.  —  Where  a 
judgment  based  on  an  agreed  statement 
of  facts  is  reversed  on  the  ground  that 
such  facts  are  evidential  only  and  can- 
not take  the  place  of  findings,  on  a 
second  trial   evidence  not  inconsistent 


left  nothing  for  the  lower  court  to  do 
but  enter  a  judgment  of  dismissal,  it  was 
held  to  be  error  to  allow  the  pleadings 
to  be  amended,  even  though  the  case 
was  remanded  for  *'  further  proceed- 
ings." American  Hydraulic  Placer  Co. 
V.  Rich,  8  Idaho  570. 

Directions  to  Retake  Aoeonnts.  —  Under 
a  mandate  directing  the  lower  court  to 
retake  the  accounts  of  the  parties  an 
amendment  of  the  pleadings  in  respect 
to  such  accounts  has  been  held  to  be 
permissible.     Olson  v.  Lamb,  61   Neb. 

484. 
Amendment    Denying    Fact    Already 


with    such    facts    may    be    introduced.    Paieed  Upon.  —  That  a  defendant,  after 


Bumham  v.  North  Chicago  St.  R.  Co. 
(C.  C.  A.)  88  Fed.  Rep.  627. 

SM.    2.    Rush  V.  Rush,  170  -111.  623. 

SM,  1.  Gray  v.  Little,  127  N.  Car. 
304;  Galveston,  etc.,  R.  Co.  v.  Eckles, 
(Tex.  Civ.  App.  1899)  54  S.  W.  Rep. 
651;  Wunderlich  v.  Palatine  Ins.  Co., 
lis  Wis.  509. 

6.  California.  —  Dobbs  v.  Purington, 
(Cal.  1901)  65  Pac.  Rep.  1091. 

illinois.  —  Aurora,  etc.,  R.  Co.  v, 
Harvey,  178  111.  477;  Henderson  v.  Har- 
ness, 184  111.  520 ;  Paige  v.  Hieronymus, 
192  111.  546. 

Nebraska.  —  Pinkham  v.  Pinkham,  60 
Neb.  600. 

New  York.  —  Heine  v.  Rohner,  33  N. 
Y.  App.  Div.  633.  See  also  Rodgers  v. 
Qement,  58  N.  Y.  App.  Div.  54. 

Oklahoma.  —  Consolidated  Steel,  etc., 
Co.  V.  Burnham,  8  Okla.  514. 

Oregon.  —  Lienallen  v.  Mosgrove,  37 
Oregon  446. 

South  Caro/mo. -^  Jennings  v.  Parr, 
54  S.  Car.  109. 

South  Dakota. —  Northwestern  Mortg. 
Trust  Co.  V.  Bradley,  11  S.  Dak. 
12. 

-  Washington.  —  Richardson  v.  Carbon 
Hill  Coal  Co.,  18  Wash.  368;  Jones  v. 
Western  Mfg.  Co.,  32  Wash.  375. 

United  States.  —  Hawkins  v.  Cleve- 
land, etc.,  R.  Co.,  (C.  C.  A.)  99  Fed. 
Rep.  322. 


remand  of  the  case,  will  not  be  permitted 
to  amend  so  as  to  deny  a  fact  affirma- 
tively passed  upon  by  the  appellate 
court,  see  Walker  v.  Brown,  86  Fed. 
Rep.  364.  See  also  Hardin  v.  Shedd, 
177  111.  123. 

861.  1.  Parke  v.  Boulware,  (Idaho 
1903)  73  Pac.  Rep.  19;  Reeves  v.  Cress, 
80  Minn.  466;  Troup  v.  Horbach,  57 
Neb.  644;  Male  v,  Schaut,  41  Oregon 
425 ;  Interstate  Sav.,  etc.,  Assoc,  v. 
Knapp,  20  Wash.  225. 

A  Beftisal  to  Permit  an  Amendment 
after  reversal  for  error  subsequent  to 
the  trial  will  not  be  interfered  with 
where  there  has  been  no  abuse  of  dis- 
cretion. Missouri,  etc..  Trust  Co.  v. 
Gark,  60   Neb.  406. 

963*  1.  See  Merrimon  v.  Lyman, 
126  N.  Car.  541 ;  Butler  v.  Thompson. 
52  W.  Va.  311.  Compare  Morehead 
Banking  Co.  v.  Morehead,  126  N.  Car. 
279,  holding  that  though  the  appellate 
court  remands  a  case  with  directions  to 
enter  judgment  against  a  defendant,  the 
trial  court  may  permit  such  defendant 
so  to  amend  his  answer  as  to  raise 
an  issue  between  himself  and  his  co- 
defendants. 

Permissible  Amendments  —  Discharge 
of  Defendant  After  Trial.— In  Davies 
V.  Jones.  61  Kan.  602,  where,  on  re- 
versal, the  appellate  court  directed  the 
entry   of   a   judgment   against   the   de- 
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863.    d.  Presentation  of  New  Question. — See  notes. 
e.  Matters  Arising  Subsequent  to  Decision.  — 

See  note  4. 

/.  Imposition  of  Terms.  —  See  note  5. 

863.  10.  Entry  of  Judgment  in  Aocordance  with  Kandate.  — 
See  notes  i,  2. 

864.  See  note  2. 

Yin.    JUBIBBICTIOH    AHD    FBOCEEBIHOS    OF    APPELLATE 

COUBT  A7TEB    Rekakd  —  1.  Jurisdiction  After    Bemand.  —  See 

note  3. 


fendant,  it  was  held  to  be  improper  not 
to  allow  such  defendant  to  file  a  supple- 
mental answer  setting  up  a  discharge  of 
a  joint  debtor,  made  after  the  trial  in 
the  lower  court. 

Amendment  Necessary  to  Carry  Out 
Direction  of  Appellate  Court.  —  Where 
the  case  is  remanded  with  directions 
to  enter  judgment  for  the  plaintiffs  on 
specified  findings  of  fact,  an  amendment 
of  the  complaint  necessary  to  cover 
such  findings  is  proper.  Emerson  v, 
Schwindt,   114  Wis.   124. 

Permission  by  Appellate  Ooort  to  Amend. 
—  Where  the  appellate  court,  on  re- 
manding a  cause,  authorized  the  plain- 
tiffs to  amend,  with  permission  to  the 
defendant  to  answer  any  new  matter 
that  should  be  introduced,  and  the 
plaintiffs  amended  by  simply  striking 
oui  matter  from  their  bill,  it  was  held 
that  the  defendants  were  not  entitled  to 
file  answers  containing  new  matter  and 
thus  reopen  the  case  on  points  already 
determined.  Thompson  v.  Maxwell 
Land-Grant,  etc.,  Co.,  168  U.  S.  451. 

96d.  8.  Adams  v.  Warren,  27  Colo. 
293,  holding  that  a  counterclaim  by  the 
plaintiff  was  improperly  allowed  where 
the  only  issue  left  for  the  determination 
of  the  trial  court  was  the  amount  due  to 
the  defendant;  McCall  v,  Webb,  126  N. 
Car.  760,  holding  that  after  affirmance 
on  appeal  of  a  judgment  for  the  plaintiff 
in  a  quo  warranto  proceeding  the 
plaintiff  may  not  amend  so  as  to  allow 
proof  of  the  amount  of  fees  and  emolu- 
ments received  by  the  defendant  while 
in  office. 

4.  State  V.  District  Ct.,  (Minn.  1903) 
97  N.  W.  Rep.  581. 

6.  Mclntyre  v.  Tucker,  40  N.  Y.  App. 
Div.  444;  Fox  V.  Davidson,  40  N.  Y. 
App.  Div.  620. 

963.  1.  Fanning  v.  Fanning,  173 
111.  83  ;  Union  Nat.  Bank  v.  Hines,  187 
III.    109;   Tourville  v,  Wabash   R.   Co., 


148  Mo.  614 ;  Story  v.  Robertson,  (Neb. 
1904)  98  N.  W.  Rep.  82s  ;  State  v,  Dono- 
van, 10  N.  Dak.  610;  .Lockhart  v. 
Severance,  63  S.  Car.  74. 

7ime  of  Entry.  —  The  judgment  should 
be  entered  at  once  and  an  amendment 
of  the  mandate  to  that  effect  is  not 
necessary.  Remington  v.  Eastern  R. 
Co.,  109  Wis.  154. 

Ohange  of  Law  After  Bemaad. — 
Where,  after  remand  of  a  case  with 
directions  as  to  the  judgment  to  be  en- 
tered, the  law  is  so  changed  as  to  ren- 
der the  entry  of  such  judgment  im- 
proper, it  is  error  for  the  trial  court  to 
enter  judgment  in  strict  compliance 
with  the  mandate.  Wheelock  v.  Myers, 
6^  Kan.  47. 

Ho  Other  Prooeedingi  to  Be  Taken.  — 
When  a  cause  is  remanded  with  direc- 
tions to  enter  a  particular  judgment  the 
court  has  no  power  to  consider  or  deter- 
mine other  matters  not  included  in  the 
duty  of  entering  such  judgment  as 
directed.  State  v.  Edwards.  144  Mo. 
467. 

Pailnre  to  Enter  —  Quashing  Ezeention. 
—  An  execution  issued  before  the  entry 
of  a  judgment  in  accordance  with  the 
mandate  will  be  quashed  on  motion. 
Dawson  v.  Waldheim,  81  Mo.  App. 
636. 

Ho  Disoretion  in  Trial  Court.  —  Where 
the  appellate  court  decides  that  the  trial 
court  erred  in  not  entering  a  judgement 
by  default,  the  trial  court  has  no  discre- 
tion to  permit  the  defendant  to  answer, 
but  should  enter  judgment  by  default. 
Cook  V.  American  Exch.  Bank,  130  N. 
Car.  183. 

2.   Cullins  V.  Overton,  7  Okla.  470. 

664.  2.  Orvis  v.  Elliott,  147  Mo. 
231 ;  Paul  V.  Grimm,  183  Pa.  St.  326. 

8.  Thomas  v.  Robinson,  (Iowa  1902) 
92  N.  W.  Rep.  70,  holding  that  no  no- 
tice is  necessary  in  setting  aside  a  de- 
cree entered  by  the  appellate  court  after 
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869.    3.  Becall  of  Kandate.  —  See  notes  i ,  2. 
4.  Correotion  of  Mandate.  —  See  note  3. 

Time  of  Correetioii.  —  See  note  4. 

86tf.    6.  Rehearing  After  Kemand.  —  See  note  3. 

867.     DL  EVFOBCEXSHT  07  HAHDATE  —  Court  of  Safaroomeat.  — 
See  note  2. 

868.    X.  Appeal  vbox  Judgment  Eetebed  oh  Mandate.  — 

See  note  i. 


remand,  the  court  being  without  juris- 
diction; Finlayson  v.  Kirfoy,  127  N.  Car. 
222. 

XoMnratioii  of  Qnaition.  —  On  the  dis- 
missal of  an  appeal  the  appellate  court 
may  reserve  for  future  decision  the 
question  of  allowance  for  attorney's  ser- 
vices.   Shelby  v,  Meikle,  62  Neb.  10. 

8M.  1.  Martin  v.  Wagner,  124  Cal. 
204;  Richardson  v.  Chicago  Packing, 
etc.,  Co.,  135  Cal.  311;  Carpenter  v. 
Lewis,  65  S.  Car.  400.  But  see  Frank- 
lin Bank  Note  Co.  v,  Mackey,  158  N.  Y. 
t^Z,  where  it  was  held  that  a  judge  of 
the  Court  of  Appeals  had  jurisdiction 
to  make  an  order  to  show  cause  why  the 
return  of  the  remittitur,  already  filed 
in  the  Supreme  Court,  should  not  be  re- 
quested, a  reargument  had,  and  amend- 
ments of  the  remittitur  made. 

2.  Seaboard  Air-Line  R.  Co.  v,  Jones, 
"9  Ga.  907,  citing  13  Encyc.  of  Pl. 
AND  pR.  864  [865].  See  also  Hawkins 
V.  Cleveland,  etc.,  R.  Co.,  (C.  C.  A.)  99 
Fed.  Rep.  322. 

Grouadi  of  Becall  —  Fraud.  —  That  a 
mandate  procured  by  fraudulent  practice 


4.  Correotion  After  Term. —  The  cor- 
rection may  be  made  after  the  term, 
where  the  appellant  has  not  been  guilty 
of  laches.  Baker  v.  Southern  California 
R.  Co.,  130  Cal.  113. 

966.  3.  In  re  Seydel,   14  S.  Dak. 

115. 

An  Aliae  Motion  for  a  rehearing  will 
not  be  granted  where,  after  a  former  re- 
hearing, final  decree  has  been  made  and 
mandate  issued.  McLeod  v.  Lloyd, 
(Oregon  1904)  75  Pac.  Rep.  702. 

After  Imanoe  and  Before  Filing.  — 
In  Georgia  no  application  for  a  rehear- 
ing **  will  be  entertained  in  any  case 
after  the  remittitur  has  been  forwarded  to 
the  clerk  of  the  trial  court,  even  though 
presented  during  the  term  and  before 
the  remittitur  has  reached  the  ofHce  of 
the  clerk  of  the  trial  court."  Seaboard 
Air-Line  R.  Co.  v.  Jones,  119  Ga.  907, 
citing  Cooper  r.  Portner  Brewing  Co., 
113  Ga.  I. 

967.  2.  Remington  v.  Eastern  R. 
Co.,  109  Wis.  154. 

§68.  1.  Fox  tf.  Hale,  etc..  Silver 
Min.    Co.,    122    Cal.    219 ;    McLane    v. 


will  be  recalled,  sec  Trumpler  v.  Trump-    Cropper,  6  App.  Cas.  (D.  C.)  422  ;  Owen 


ler.  123  Cal.  248. 

8.  Waiver  of  Clerical  Error.  —  A  cleri- 
cal error  in  a  mandate  is  waived  by  the 
parties  appearing  and  going  to  trial 
without  objection.  Levinscm  v.  Sands, 
81  IlL  App.  578. 


V.  ^tna  Iron  Works,  76  111.  App.  325; 
Perisho  v.  Perisho,  95  111.  App.  644; 
Kimpton  v.  Jubilee  Placer  Min.  Co.,  22 
Mont.  107;  McClung  V.  Harris,  11  Okla. 
64;  People's  Bldg.  Loan,  etc.,  Assoc,  v. 
Fomble,  18  Utah  206. 
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MARRIAGE  (ANNULMENT). 


870. 

note  I. 
871. 
879. 
873. 
874. 


I.  Hattjbe    of    Nullitt    Stfit  —  1.  Generally.  —  See 


3.  Proceedings  in  Equity.  —  See  note  2. 
II.  Fabtieb — 1.  Plaintiflfs.  —  See  note  i. 
6.  Infancy.  —  See  note  6. 

6.  Ouardians  of  Insane  Persons.  —  See  note  i. 
Bight  to  Sue  for  Ward.  —  See  notes  2,  3 

7.  State  as  Party  —  See  note  4. 

875.    in.  Petition  OB  CoxPLAiKT  —  2.  Allegation  of  Marriage* 
—  See  note  4. 

879.    7.  Prayer.  —  See  note  4, 

IV.  Pbocebs  and  Notice  —  1.  Summons.  —  See  note  9. 

2.  Service  by  Publication.  —  See  note  11. 

870.    1.  The  Court  Hat  No  Inherent    but  the  person  claimed  to  have  been  in- 


Power  to  declare  a  marriage  contract 
void.  Whatever  power  it  has  in  this 
respect  is  that  conferred  by  statute. 
Becker  v.  Becker,  58  N.  Y.  App.  Div. 
374.  And  see  Pitcairn  v.  Pitcaim,  201 
Pa.  St.  368,  holding  that  in  Pennsyl- 
vania equity  courts  have  no  jurisdiction 
to  declare  a  marriage  void  on  account  of 
insanity,  such  power  never  having  been 
conferred  on  them  by  statute. 

§71.  8.  Insanity.  —  A  suit  for  annul- 
ment on  the  ground  of  insanity  is  a 
suit  in  equity  and  governed  by  the 
equity  procedure.  Gross  v.  Gross,  96 
Mo.  App.  486. 


sane  should  be  a  party.     Coddington  v. 
Lamer,  75  N.  Y.  App.  Div.  532. 

3.  Under  the  Kaine  Statute  providing 
that  "  when  the  validity  of  a  marriage 
is  doubted,  either  party  may  file  a  libel 
as  for  a  divorce,"  the  guardian  cannot 
maintain  the  suit.  Winslow  v.  Troy, 
97  Me.  13a. 

4.  Crane  v.  Crane,  62  N.  J.  Eq.  21 ; 
Steiner  v,  Steiner,  (Supm.  Ct.  Spec  T.) 
37  Misc.  (N.  Y.)  26. 

§75.  4.  Adndiiion  of  Xarriage.  — 
A  complaint  in  a  suit  to  annul  a  mar- 
riage which  is  merely  voidable,  and  not 
void,  is  not  defective  because  it  avers 


873.     I.  Suit  by  Parent  —  Joinder  of    that  the  parties  were  married  on  a  given 


Child.  —  In  Fero  v.  Fero,  62  N.  Y.  App. 
Div.  470,  it  was  held  that  a  suit  to  an- 
nul a  marriage  brought  by  a  parent  of 
a  minor  son  cannot  be  maintained  un- 
less the  son  is  made  a  party  to  the  suit. 

873.  6.  New  York.  —  See  Becker  v. 
Becker,  58  N.  Y.  App.  Div.  374. 

874.  1.  Pyott  V.  Pyott,  90  111.  App. 
210,  affirmed  191   111.  281. 

2.  Pyott  V.  Pyott,  90  111.  App.  210, 
affirmed  191  111.  281. 

In  Kew  York,  Code  Civ.  Pro.,  §  1750, 
provides  that  any  relative  of  a  party  to 
a  marriage  "who  has  an  interest  to 
avoid  the  marriage "  may  maintain  an 
action  to  have  it  annulled  on  the 
ground  that   the  party  was  a  lunatic ; 


date  and  "ever  since  then  have  been, 
and  now  are,  husband  and  wife."  Line- 
baugh  V,  Linebaugh,  137  Cal.  26. 

879.  4.  Wilhelmi  v.  Wilhelmi,  9 
Pa.  Dist.  685. 

9.  Service  by  Bheriif. —  In  Wilhelmi  f . 
Wilhelmi,  9  Pa.  Dist.  685,  the  court 
called  attention  to  the  rule  of  court  that 
servicQ  should  be  made  by  the  sheriff, 
and  that  if  any  difficulty  should  arise 
in  procuring  a  service  by  the  sheriff, 
then,  on  aplication  to  the  court,  a  proper 
person  would  be  deputed  to  make  the 
service. 

11.  Kew  York. — The  court  can  ac- 
quire jurisdiction  of  a  defendant  in  a 
suit  to  annul  a  marriage  by  directing 
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881.    VI.  CB088-BILL8  OB  Cboss-petitiobs  —  2.  In  Divorce  Sniti. 
—  See  note  8. 

883.    Vn.  Abatexent  AKD  Eevivob.  —  See  note  2. 

Vm.  Tbial  —  2.  Inspection  of  Person  —  Impotency.  — 
See  note  8. 

883.  When  Befnied.  —  See  note  I. 

884.  IZ.  Texfobabt  Aukoity.  —  See  note  6. 
88«S.     See  note  i. 

886.  X.  Febkahent  Aldcobt.  —  See  note  i. 

XL  CirsTODT  ABB  Haibtebabge  of  Childbeh.  —  See 
note  6. 

887.  XU  Decbee.  —  See  notes  3,  4. 


the  service  of  summons  by  publication 
or*  personally  without  the  state.  Becker 
V,  Becker,  58  N.  Y.  App.  Div.  374. 

No  Personal  Judgment  can  be  ren- 
dered on  service  by  publication.  Park 
V.  Park,  (Supm.  Ct,  Spec.  T.)  24  Misc. 
(N.  Y.)   372. 

§81.    8.   G V.  G ,  (N.J. 

1903)  56  Atl.  Rep.  736. 

883.  2.  Beyivor  to  Adjudicate  Prop- 
Mty  Bights.  —  In  Barth  v.  Barth,  1 02 
Ky.  56,  where  the  plaintiff  in  a  suit  to 
have  a  marriage  decreed  void  ah  initio 
died  pending  the  suit,  it  was  held  that 
a  petition  of  revivor  by  his  adminis- 
trator would  lie  to  settle  the  property 
rights  involved. 

8.  Inherent  Power.  —  In  Anonymous, 
(Supm.  Ct.  Spec.  T.)  34  Misc.  (N.  Y.) 
109,  the  case  of  Devanbagh  v.  Devan- 
bagh,  5  Paige  (N.  Y.)  554,  set  out  in  the 
original  note,  was  approved,  and  it  was 
held  that  the  power  to  compel  exami- 
nation was  inherent  in  the  court. 

883.  1.  Anonymous,  (Supm.  Ct. 
Spec.  T.)  34  Misc.  (N.  Y.)  109,  holding 
that  an  order  for  examination  should 
not  be  granted  before  trial. 

884.  6.  Di  Lorenzo  v,  Di  Lorenzo, 
78  N.  Y.  App.  Div.  577;  Higgins  v. 
Sharp,  164  N.  Y.  4;  Wabberson  v, 
Wabberson,  (Supm.  Ct.  Spec.  T.)  27 
Misc.  (N.  Y.)  125.  See  also  Allen  v. 
Superior  Ct,  133  Cal.  504. 

Oonniel  Fees  will  not  be  allowed  in 
an  action  for  annulment  of  marriage. 
Sinclair  v.  Sinclair,  57  N.  J.  £q. 
222. 

885.  1.  Knott  v,  Knott,  (N.  J. 
1902)  51  Atl.  Rep.  15;  Herron  v.  Her- 


ron,  (Supm.  Ct.  Spec.  T.)  28  Misc.  (N. 
\.)  323.  But  see  Arey  v.  Arey,  22 
Wash.  261. 

§86.  1.  No  Permanent  Alimony. — 
Code  Civ.  Pro.  N.  Y.,  §  1771,  does  not 
authorize  the  court  to  grant  permanent 
alimony  on  decreeing  a  marriage  void 
ah  initio.  Park  v.  Park,  (Supm.  Ct. 
Spec.  T.)  24  Misc.  (N.  Y.)  372.  See 
also   Werner  v.  Werner,   59   Kan.   399. 

6.  See  Park  v.  Park,  (Supm.  Ct. 
Spec.  T.)  24  Misc.  (N.  Y.)  372,  holding 
that  Code  Civ.  Pro.  N.  Y.,  §  1751,  au- 
thorizes provision  for  children,  in  a 
judgment  of  nullity,  only  when  the  mar- 
riage is  avoided  for  defect  of  legal  con- 
sent. 

887*  8.  Werner  v.  Werner,  59  Kan. 
399,  holding  that  "  independently  of  the 
statute  of  divorce  ♦  *  *  the  court 
had  authority  to  decree  not  only  an  an- 
nulment of  the  marriage,  but  also  the 
division  of  the  property  which  had  been 
jointly  accumulated  by  the  parties." 

Enforcing  Deoree.  —  The  court,  in  an- 
nulling the  marriage,  has  no  power  to 
order  payment  of  money  into  court,  and 
thereafter  enforce  the  judgment  by  im- 
prisonment. Matter  of  Van  Alstine,  21 
Wash.  194. 

4.  See  Bateman  v.  Bateman,  78  L.  T. 
N.  S.  472,  holding  that  where  a  petition 
is  brought  for  a  declaration  that  a  mar- 
riage ceremony  is  null  and  void  on  the 
ground  that  the  respondent  had  a  hus- 
band living  at  the  time  of  the  ceremony, 
the  court  cannot  ordinarily  impose  as 
a  term  of  granting  a  decree  that  the 
petitioner  shall  make  provision  for  the 
respondent. 
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893.     L  ACTIOVS  AOAIVST  KABTEB  fob  IlTJUBIES  TO  Sebvajtt 

— 1.  Rights  and  Bemedies  for  Iigaries  Ocourring  in  Another  State.  — 
See  note  i. 

893.  3.  Deelaration,  Petition,  or  Complaint  —  a.  Alleging  Re- 
lationship OF  Master  and  Servant.  — See  note  2. 

b.  Alleging  that  Servant  Was  Acting  Within 
Scope  of  Employment.  —  See  note  3. 

894.  c.  Alleging  Master's  Negligence  —  (i)  In  General. 

—  See  notes  3,  4, 

Defeotive  AppUanoM.  —  See  note  5- 


1.    South    Carolina,    etc.,    R. 
Co.  V.  Thurman,  io6  Ga.  804. 

893.  2.  Western  Wheel  Works  v, 
Stachnick,  102  111.  App.  420  iciting  13 
Encyc.  of  Pl.  and  Pr.  893]  ;  Boardman 
V.  Creighton,  93  Me.  17,  95  Me.  154. 

ATermenti  Held  Baffleient.  —  The  re- 
lationship of  master  and  servant  was 
held  to  be  sufficiently  alleged  where,  in 
an  action  by  a  servant  against  two  cor- 
porations and  a  receiver  of  one  of  them 
for  personal  injuries,  the  petition  averred 
that  the  business  of  the  defendants  was 
identical,  and  was  managed  and  ope- 
rated in  the  same  city  for  the  same 
purposes;  that  the  defendants  at  the 
time  of  the  injury  had  combined  their 
business,  and  in  fact  were  operating 
together  and  carrying  on  business  as 
one  concern,  for  their  joint  use  and 
benefit ;  that  by  invitation,  consent,  and 
authority  of  each  of  the  defendants 
the  plaintiff  was  at  work  with  and  upon 
the  property  of  each  of  the  defendants 
at  the  time  he  was  injured;  and  that 
the  defendants  had  represented  to  the 
plaintiff  and  to  the  foreman  that  they 
were  employed  by  and  were  working 
for  the  defendants,  and  each  of  them. 
Dallas  Electric  Co.  v.  Mitchell,  (Tex. 
Civ.  App.  1903)  jS  S.  W.  Rep.  935. 

8.  Stagg  V,  Edward  Western  Tea,  etc., 
Co.,  169  Mo.  489;  RafTerty  v.  Toledo 
Traction  Co.,  10  Ohio  Cir.  Dec.  347. 

804*  8*  See  Miller  v.  Merchants', 
etc.,  Transp.  Co.,  115  Ga.  1009. 

Aetnal  or  Conttruetive  Knowledge. — 
An  allegation  that  the  defendant's   fore- 


man had  knowledge  of  the  dangerous 
situation  of  the  plaintiff  at  the  time 
when  he  gave  an  order  resulting  in  the 
plaintiff's  injury  must  be  limited  to 
actual  knowledge  and  does  not  include 
and  embrace  as  an  act  of  negligence  the 
failure  of  the  foreman  to  discover  the 
dangerous  situation  of  the  plaintiff. 
Pledger  v.  Texas  Cent.  R.  Co.,  (Tex. 
Civ.  App.   1902)  68  S.  W.  Rep.  516. 

For  Examples  of  Boflioient  AUegationi, 
see  Augusta  v.  Owens,  iii  Ga.  464; 
Rabe  v.  Consolidated  Ice  Co.,  91  Fed. 
Rep.  457 ;  Northern  Pac.  R.  Co.  v.  Mix, 
(C.  C.  A.)  121  Fed.  Rep.  476. 

Alternatlye  Allegations.  —  In  an  action 
by  a  workman  in  a  sawmill  for  injuries 
caused  by  the  breaking  of  the  saw,  the 
petition  alleged  negligence  in  either  run- 
ning the  saw  too  rapidly,  or  because  of 
the  existence  of  iron  in  a  log,  or  be- 
cause of  some  defect  in  the  saw.  It 
was  held  that  the  petition  was  not  de- 
fective. Covington  Sawmill,  etc.,  Co. 
V,  Clark,  (Ky.  1903)  76  S.  W.  Rep. 
348. 

4.  See  McElwaine-Richards  Co.  v. 
Wall,   159  Ind.   557. 

6.  La  Fayette  Carpet  Co.  v.  Stafford, 

25  Ind.  App.  187;  Rietman  v.  Bangert, 

26  Ind.  App.  468;  Russell  v.  Riverside 
Worsted  Mills,  24  R.  I.  591 ;  Branham 
V.  Camden  Cotton  Mill,  61  S.  Car.  491. 
See  also  Hencke  v,  Ellis,  no  Wis.  532; 
Browne  v.  King,  (C.  C.  A.)  100  Fed. 
Rep.  561. 

Snffloient  Allegationi. —  In  an  action 
by  an  employee  for  damages  resulting 
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899.    (2)  A  lleging  Duty  to  Furnish  Safe  Machinery  and  Appli- 
ances.— See  note  2« 

896.    See  note  i. 

(3)  Alleging  Master^  s  Knowledge  of  Defective  Machinery 
and  Appliances  —  eencral  Bnle.  —  See  note  2. 


from  injuries  receiyed  in  unloading  a 
vessel  at  a  wbarf,  the  complaint  al- 
leged the  employment  and  the  fact  that 
while  the  plaintiff  was  engaged  in  the 
work  of  unloading  the  vessel  he  was 
injured  through   the  negligence  of  the 


ing  same,  greatly  and  permanently  in- 
jure this  plaintiff  by  causing  a  heavy 
piece  of  timber  to  fall  upon  him." 

Where  a  petition  alleged  that  the  de- 
fendant through  its  foreman  perempto- 
rily ordered  the  plaintiff  to  perform  a 


defendant.      The    complaint    also    con-    duty  without  providing  proper  safeguards 


tained  a  statement  of  the  circumstances 
under  which  the  injury  occurred,  a 
statement  of  the  damages,  and  an  alle- 
gation that  the  appliances,  which  were 
described  particularly,  were  defective. 
The  allegations  were  held  to  be  suffi- 
cient. Gibson  r.  Canadian  Pac.  Nav. 
Co.,  I   Alaska  407. 

A  declaration  that  alleged  a  defect 
in  machinery  by  which,  after  the  plain- 
tifTs  fingers  were  caught,  the  hand  and 
arm  were  drawn  in  because  the  machine 
could  not  be  stopped  until  word  could 
be  sent  to  the  engine  room  to  shut 
off  the  power  and  that  this  risk  was 
not  obvious,  or  known  to  the  plaintiff, 
was  held  to  state  a  cause  of  action. 
Desrosiers  v.  Bourn,  24  R.  I.  288. 

Where  a  petition  alleged  in  substance 
that  the  employer  negligently  suffered 
a  walkway  on  its  premises,  used  by  its 
workmen,!  including  plaintiff,  to  get  out 
of  repair,  so  that  the  covering  to  a 
waste  pool  of  hot  water  was  allowed 
to  become  rotten  and  unsafe,  which  fact 
was  known  to  the  employer,  and  could 
have  been  known  to  its  superior  agents 
in  authority,  by  the  exercise  of  ordi- 
nary care,  but  was  unknown  to  the 
plaintiff,  and  which  he  could  not  have 
discovered  by  ordinary  diligence;  that 
the  plaintiff  fell  onto  this  covering 
without  fault  on  his  part,  and  that  it 
gave  way,  letting  him  into  the  boiling 
water,  whereby  he  was  injured,  it  was 
held  that  the  allegations  were  sufficient 
to  support  a  verdict.  Thompson  v, 
Ragan,  (Ky.  1904)  78  S.  W.  Rep.  485. 

In  Louisville,  etc.,  R.  Co.  v.  Hawkins, 
(Ky.  1899)  51  S.  W.  Rep.  426,  the 
negligence  of  a  boss  in  starting  a  train 
with  an  insufficiently  secured  piece  of 
timber  upon  it  was  held  to  be  suffi- 
ciently charged  by  an  allegation  that 
"the  defendant's  agents  and  servants 
in  charge  of  said  train  did,  by  their 
gross  negligence  in  running  and  operat- 


for  his  protection,  and  that  by  reason 
thereof  he  was  injured,  the  petition  was 
held  to  state  a  cause  of  action.  Van- 
duzen  Gas,  etc..  Engine  Co.  v,  Schelies, 
10  Ohio  Cir.  Dec.  256. 

Alleging  that  Um  Was  Dangeroiif. — 
The  complaint  should  allege  that  the 
use  of  the  appliances  was  dangerous. 
Norton-Reed  Stone  Co.  v.  Steele,  32 
Ind.   App.   48. 

Immaterial  Allegations. — Where  an  ac- 
tion was  brought  against  a  master  by 
a  specialist  in  a  certain  line  of  work, 
it  was  held  that  the  servant  could  not 
recover  for  injuries  incurred  in  doing 
the  work,  as  he  assumed  the  risk  inci- 
dent thereto ;  and  allegations  in  the 
complaint  in  regard  to  an  assurance  of 
safety,  a  command  to  proceed  with  the 
work  in  a  particular  way,  and  the  neces- 
sity for  the  plaintiff  to  work  in  order 
to  support  himself  and  family  were  im- 
material.  Hencke  v,  Ellis,  no  Wis.  532. 

§05.  2.  Briggs  V,  Callender,  etc., 
Co.,  23  R.  I.  359. 

S96.  1.  Illinois  Steel  Co.  v.  Os- 
trowski,  194  111.  376;  Green  r.  Indian 
Gold  Min.  Co.,  120  Fed.  Rep.  715. 

8.  Creamery  Package  Mfg.  Co.  v. 
Hotsenpiller,  24  Ind.  App.  122;  La 
Fayette  Carpet  Co.  v.  Stafford,  25  Ind. 
App.  187;  Ohio  Valley  Coffin  Co.  v, 
Goble,  28  Ind.  App.  362;  Chamberlain 
V,  Wa3rmire,  32  Ind.  App.  442;  Norton- 
Reed  Stone  Co.  v.  Steele,  z^  Ind.  App. 
48;  Henkel  v.  Stahl,  9  Ohio  Cir.  Dec. 
397;  Green  r.  Indian  Gold  Min.  Co., 
120  Fed.  Rep.  715.  See  also  Walker 
V.  Wehking,  29  Ind.  App.  62.  Contra, 
Robinson  Min.  Co.  v.  Tolbert,  132  Ala. 
462. 

Applioations  of  Rule  —  Safe  Place  in 
Which  to  Work,  —  In  Greeley  v.  Foster, 
(Colo.  1904)  75  Pac.  Rep.  351,  it  was 
held  that  a  complaint  stated  a  cause 
of  action  where  it  alleged  that  the  de- 
fendant failed  to  provide  a  reasonably 
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897*     Promiie  to  lUpair  —  SaMonable  Time.  —  See  note  I. 

Equivalent  AYermenti.  —  See  note  4. 
898,     Under  Alabama  BUtnte.  —  See  notes  I,  2,  3. 


safe  place  for  the  plaintiff  to  work  in, 
that  the  danger  was  known  to  the  de- 
fendant and  unknown  to  the  plaintiff, 
that  the  danger  could  not  have  been 
ascertained  by  the  plaintiff  by  the  use 
of  ordinary  care,  and  that  the  risk  was 
not  of  the  kind  called  ordinary,  nor  was 
it  incident  to  the  work  nor  obvious, 
but  extrahazardous,  and  beyond  the 
ordinary  risk  assumed  by  the  plaintiff. 

897.  1.  Time  of  Peiformanoe.  —  In 
McFarlan  Carriage  Co.  v.  Potter,  153 
Ind.  107,  it  was  held  that  an  allega- 
tion of  a  promise  to  repair  which 'did 
not  distinctly  show  the  time  stipulated 
for  performance  was  good  as  against 
a  demurrer. 

Negativing  Indnlgenoe  by  Servant. — 
It  is  unnecessary  to  allege,  for  the  pur- 
pose of  negativing  assumption  of  risk, 
that  the  servant  did  not  allow  to  the 
master  an  unreasonable  length  of  time 
to  make  the  repair.  Daugherty  v.  Mid- 
land Steel  Co.,  23  Ind.  App.  78. 

4.  Houston  Biscuit  Co.  v.  Dial,  135 
Ala.  168;  Illinois  Steel  Co.  v.  Ostrow- 
ski,  194  111.  Z7^\  Baltimore,  etc.,  R. 
Co.  V.  Spaulding,  21  Ind.  App.  323; 
Chicago,  etc.,  R.  Co.  v.  Kellogg,  55  Neb. 
752 ;  Hough  V.  Grants  Pass  Power  Co., 
41  Oregon  531.  See  also  Indiana 
Natural  Gas,  etc.,  Co.  v.  Vauble,  31  Ind. 
App.  370. 

S9§*  1.  See  Code  Ala.  1896,  fi  i749» 
wherein  the  provisions  of  the  Code  of 
1886  are  re-enacted.  For  the  sufficiency 
of  pleadings  under  the  provisions  of 
this  act  and  the  employers'  liability  acts 
of  other  jurisdictions,  see  the  following 
cases : 

Alabama.  —  Southern  R.  Co.  v.  Guy- 
ton,  122  Ala.  231;  Central  of  Georgia 
R.  C9.  V,  Lamb,  124  Ala.  172;  Alabama 
Mineral  R.  Co.  v,  Marcus,  128  Ala.  355 ; 
Louisville,  etc.,  R.  Co.  v.  Jones,  130 
Ala.  456;  Southern  R.  Co.  v.  Bunt,  131 
Ala.  591 ;  Postal  Tel.  Cable  Co.  v,  Hul- 
sey,  132  Ala.  444;  Southern  R.  Co.  v. 
Jackson,  133  Ala.  384;  Bear  Creek  Mill 
Co.  V.  Parker,  134  Ala.  293;  Houston 
Biscuit  Co.  V.  Dial,  135  Ala.  x68. 

Indiana.  —  Indianapolis  Union  R.  Co. 
V.  Houlihan,  157  Ind.  494;  Davis  Coal 
Co.  V.  Polland,  1 58  Ind.  607 ;  Thacker 
V.  Chicago,  etc.,  R.  Co.,  159  Ind.  82; 
Monteith  v,  Kokomo  Wood  Enameling 


Co.,  159  Ind.  149;  Southern  Indiana  R. 
Co.  V.  Martin,  160  Ind.  280;  Chicago, 
etc.,  R.  Co.  V,  Richards,  28  Ind.  App.  46 ; 
Buehner  Chair  Co.  v.  Feulner,  28  Ind. 
App-  479  \  Coming  Steel  Co.  v.  Pohl- 
platz,  29  Ind.  App.  250 ;  Cleveland,  etc., 
R.  Co.  V,  Scott,  29  Ind.  App.  519;  Jar- 
vis  V.  Hitch,  (Ind.  App.  1902)  65  N.  £. 
Rep.  608. 

idinnesoia,  —  Lindgren  v.  Minneapo- 
lis, etc.,  R.  Co.,  86  Minn.  152. 

Mississippi.  —  Cheaves  v.  Southern  R. 
Co.,  82  Miss.  48. 

New  York.  —  Johnson  v.  Roach,  83 
N.  Y.  App.  Div.  351. 

8.  See  Birmingham  Traction  Co.  v, 
Reville,  136  Ala.  335  ;  Central  of  Georgia 
R.  Co.  V,  Lamb,  124  Ala.  172! 

Allegations  Held  Ininfficient.  —  A  count 
does  not  state  a  cause  of  action  within 
subdivision  2  of  the  Alabama  statute  if 
it  fails  to  aver  that  the  negligent  em- 
ployee had  any  superintendence  in- 
trusted to  him,  or  was  negligent  while 
in  the  exercise  of  superintendence ;  and 
considered  with  reference  to  subdivi- 
sion 3  the  count  is  bad  where  it  does 
not  aver  that  the  employee  gave  any 
order,  or  what  order  he  gave,  or  that  he 
was  negligent  in  giving  the  order,  if 
he  gave  any.  Southern  Car,  etc.,  Co.  v, 
Bartlett,  137  Ala.  234. 

Allegation!  Held  Boffloient.  —  A  count 
stated  that  the  plaintiff  was  working 
for  the  defendant  as  a  millwright  en- 
gaged in  repairing  machinery  at  the 
defendant's  plant,  and  averred  that 
while  "  so  working  under  one  Arthur 
Bradley,  as  plaintiff's  foreman,  to  whose 
orders  he  was  bound  to  conform  and 
did  conform  in  the  work  in  which  they 
were  engaged,  ♦  *  •  said  injury  re- 
sulted from  his  having  so  conformed 
to  said  orders.  After  specifying  the 
injury  that  the  plaintiff  received,  the 
count  concluded :  "  That  said  injury 
was  caused  by  the  negligence  of  said 
foreman,  who  was  in  the  service  of  de- 
fendant, and  in  the  exercise  of  super- 
intendence instrusted  to  him  by  the 
defendant."  It  was  held  that  these 
averments  were  sufficient  under  the 
third  subdivision  of  the  act.  Southern 
Car,  etc.,  Co.  v.  Bartlett,  137  Ala.  234. 

3.  Houston  Biscuit  Co.  r.  Dial,  135 
Ala.   168. 
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899.    (4)  Alleging  Negligence  in  Employing  or  Retaining  Neg- 
ligent or  Incompetent  Fellow  Servant.  —  See  note  I. 

••O.     See  note  i. 

(5)  Alleging  Failure  to  Provide  Suitable    Rules    and 
Regulations.  —  See  note  2. 

901.    (6)  Alleging  YoutH  or  Inexperience  of  Servant. — See 
notes  I,  2,  3. 

90a.    d.  Negativing  Contributory  Negligence.  —  See 

note  I. 


9M.  1.  Wells  V.  O'Hare,  209  111. 
627  \citing  13  Encyc.  of  Pl  and  Pr. 
899] ;  State  v.  Chesapeake  Beach  R. 
Co..  (Md.  1903)  56  Atl.  Rep.  385; 
Kitchen  Bros.  Hotel  Co.  v.  Dixon, 
(Neb.  1904)  98  N.  W.  Rep.  816;  Harris 
V.  Balfour  Quarry  Co.,  131  N.  Car.  553. 
See  also  Binder  v.  Cincinnati,  etc.,  R. 
Co.,  9  Ohio  Cir.  Dec.  98. 

ATenoenti  Hald  SoAdrat.  —  Where  a 
complaint  charged  that  the  defendant 
negligently  employed  and  retained  in  its 
senrice  an  incompetent  servant  with 
knowledge  of  his  incompetency,  and 
that  by  reason  of  such  incompetency  the 
plaintiff  was  injured  without  fault  on 
his  part,  he  having  had  no  previous 
knowledge  of  such  incompetency,  the 
allegations  were  held  to  be  sufficient. 
Hall  V.  Bedford  Quarries  Co.,  156  Ind. 
460.  See  also  Peter  v.  Middlesex,  etc.. 
Traction  Co.,  69  N.  J.  L.  456 ;  Flynn  v. 
International  Power  Co.,  24  R.  I.  291. 


pany  can  be  based.    Voss  v.  Delaware, 
etc.,  R  Co.,  (i2  N.  J.  L.  59. 
901.    1.  AYtrmonti  Held  SnAeient. — 

Where  a  declaration  alleged  that  the 
plaintiff  was  a  novice  in  the  use  of  ma- 
chinery; that  the  appliances  furnished 
were  defective;  that  her  vice-principal 
knew  of  the  defective  condition  of  the 
appliances ;  that  the  vice-principal  occu- 
pied the  attitude  of  master;  that  tlie 
plaintiff  relied  upon  the  vice-principal's 
superior  knowledge  and  his  assurance 
that  a  missing  part  of  the  machinery 
was  not  needed;  that  the  plaintiff  was 
properly  engaged  in  the  work  of  the 
master;  that  the  machinery  which  she 
was  cleaning  was  started  by  the  master 
without  notice  or  warning,  and  that  she 
was  seriously  and  permanently  injured, 
it  was  held  that  a  good  cause  of  action 
was  stated.  Taylor  t/.  Bradford,  83 
Miss.  157. 
Inexperienoe  at  Indioating  Gontribatory 


In  Voss  V.  Delaware,  etc.,  R.  Co.,  62     KegUgenm.  —  Allegations  to  the  effect 


N.  J.  L.  59,  a  count  was  held  to  present 
a  good  cause  of  action  where  it  averred 
in  apt  and  appropriate  language  that 
the  defendant  failed  to  exercise  reason- 
able care  in  selecting  coservants,  and 
knowingly  employed  incompetent,  care- 
less, and  inefficient  coservants,  and 
that  as  such  they  negligently  and  care- 
lessly performed  their  duty  in  the  em- 
ployment, whereby  the  injuries  arose 
to  the  plaintiff. 

900*  1.  Bell  V.  Globe  Lumber  Co., 
107  La.  725,  quoting  the  entire  text 
paragraph  in  13  Encyc.  of  Pl.  and  Pr. 
899-900. 

%.  ATcmiMitt  Hold  InmAeient.  —  A 
general  averment  of  the  negligence  of  a 
railroad  company  to  make  and  enforce 
reasonable  and  proper  rules  and  regula- 
tions for  the  guidance  of  its  employees 
in  its  business,  or  in  the  operation  of 
its  railroad  yards,  is  not  a  sufficient 
averment  of  an  element  of  negligence 


that  the  plaintiff  was  lacking  in  knowl- 
edge of  machinery  do  not  necessarily 
charge  the  plaintiff  with  contributory 
negligence  in  undertaking  the  service. 
East  Brooklyn  Box  Co.  v.  Nudling,  96 
Md.  390. 

2.  See  Hillsboro  Oil  Co.  v.  White, 
(Tex.  Civ.  App.  1899)  54  S.  W.  Rep. 
432,  holding  sufficient,  in  the  absence 
of  an  exception,  a  petition  which  al- 
leged that  the  plaintiff  was  not  ac- 
quainted with  the  danger;  that  the 
foreman,  an  agent  of  the  defendant, 
was  present  and  knew  of  the  danger 
and  ordered  the  plaintiff  to  do  the  work 
without  warning  him  of  the  danger,  and 
that  the  plaintiff  was  not  furnished 
with  proper  tools  to  perform  the  work. 

8.  Indiana  Mfg.  Co.  r.  Wells,  31  Ind. 
App.  460. 

909.  1.  Shepherd  v.  Morton-Edgar 
Lumber  Co.,  115  Wis.  522. 

Avermentt  Not  Showing   Contrilmtory 


upon  which  an  action  for  personal  in-    Hogligenoe.  —  A  complaint  in  an  action 
juries  }sf  the  servant  against  the  com-     for  damages   which   resulted   from   ex- 
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003.    e.  Negativing   Knowledge    of 
CHiNERY,  Appliances,  Etc.  —  See  note  2. 
003,     See  note  i. 


Defective   Ma- 


posed  machinety  was  held  not  to  show 
en  its  face  contributory  negligence 
where  it  alleged  that  the  plaintiff  was 
unacquainted  with  the  danger;  that  it 
had  been  customary  for  the  employees 
to  sit,  while  resting,  in  a  certain  place 
near  machinery ;  that  the  defendant 
knew  of  this  and  had  given  no  warning 
of  the  danger  near  the  place,  and  that 
the  plaintiff  was  unacquainted  with  ma- 
chinery. Wheeler  v.  Oak  Harbor  Head 
lining,  etc.,  Co.,  (C.  C.  A.)  126  Fed. 
Rep.  348. 

Where  a  complaint  contained  a  full 
negation  of  the  obviousness  of  a  defect 
and  danger  which  an  employee  suffered 
and  also  of  any  knowledge  of  it  on  his 
part,  and  the  danger  was  alleged  to 
have  been  hidden  and  such  that  the 
plaintiff  could  not  see  it,  the  complaint 
was  held  not  to  show  contributory  neg- 
ligence. Shepherd  v,  Morton-Edgar 
Lumber  Co.,  115  Wis.  522. 

So  a  petition  was  held  not  to  dis- 
close contributory  negligence  where  it 
averred  the  plaintiff's  giving  of  signals, 
the  performance  of  hi  a  duty  as  brake- 
man,  the  negligence  of  the  engineer  in 
backing  the  train  on  him  at  such  a 
rapid  and  unsafe  rate  of  speed  that  he 
could  not  safely  make  a  coupling,  his 
discovery  of  his  danger  caused  by  the 
engineer's  negligence,  his  attempt  to  es- 
cape, and  the  fact  that  the  train  caught 
him  and  crushed  both  legs.  Cambron 
V.  Omaha,  etc.,  R.  Co.,  165  Mo.  543. 

90d.  8.  Southern  Car,  etc.,  Co.  v. 
Jennings,  137  Ala.  247;  Sweeney  v.  Jes- 
sup,  etc..  Paper  Co.,  (Del;  1903)  54  Atl. 
Rep.  954 ;  Fisher  v.  Central  Lead  Co.,  156 
Mo.  479  [overruling  dicta  in  Epperson 
V.  Postal  Tel.  Cable  Co.,  155  Mo.  346, 
and  Thompson  v.  Chicago,  etc.,  R.  Co., 
2  Mo.  App.  Rep.  633] ;  Duerst  v.  St. 
Louis  Stamping  Co.,  163  Mo.  607;  De- 
vore  V.  St.  Louis,  etc.,  R.  Co.,  86  Mo. 
App.  429 ;  Cardwell  v.  Chicago,  G.  W. 
R.  Co.,  90  Mo.  App.  31 ;  Herbert  v. 
Mound  City  Boot,  etc.,  Co.,  90  Mo.  App. 
305.  See  also  Adams  v.  Kansas,  etc., 
Coal  Co.,  85  Mo.  App.  486  (decided 
under  statute)  ;  Hough  v.  Grants  Pass 
Power  Co.,  41  Oregon  531. 

Where  the  Servant  Belied  upon  the  Mas- 
ter'! Asinraiioe  of  Safety,  it  was  held 
that  the  petition  was  not  objectionable 
because  it  failed   to   allege  a  lack  of 


knowledge    of    the    defect.     Stalzer   v, 
Jacob  Dold  Packing  Co.,  84  Mo.  App,  565. 

903.  1.  Indiana.  —  Cleveland,  etc., 
R.  Co.  V.  Parker,  154  Ind.  153;  Gaar 
r.  Wilson,  21  Ind.  App.  91;  Daugherty 
V.  Midland  Steel  Co.,  23  Ind.  App.  78; 
Creamery  Package  Mfg.  Co.  v.  Hotsen- 
piller,  24  Ind.  App.  122;  La  Fayette 
Carpet  Co.  v.  Stafford,  25  Ind.  App. 
187 ;  Coming  Steel  Co.  v.  Pohlplatr,  29 
Ind.  App.  250;  Chicago,  etc..  Stone  Co. 
V.  Nelson,  z^  Ind.  App.  355 ;  Chamber- 
lain V.  Waymire,  32  Ind.  App.  442.  See 
also  Indianapolis,  etc.,  R.  Co.  v.  Fore- 
man, 162  Ind.  85. 

Ohio.  —  Binder  v.  Cincinnati,  etc.,  R. 
Co.,  9  Ohio  Cir.  Dec.  98;  Henkel  v. 
Stahl,  9  Ohio  Cir.  Dec.  397. 

Rhode  Island.  —  Flynn  v.  Interna- 
tional Power  Co.,  24  R.  I.  291. 

Vermont.  —  Brainard  v.  Van  Dyke, 
71  Vt.  359. 

ATerments  Held  Sufficient.  —  Where  a 
complaint  alleged  that  the  plaintiff  had 
no  knowledge  that  a  certain  appliance 
was  defective;  that  he  had  nothing  to 
do  with  handling  or  adjusting  the  ap- 
pliance, and  that  because  of  the  dark- 
ness in  the  place  where  he  worked  he 
had  no  opportunity  to  inspect  the  ap- 
pliance closely  and  learn  of  its  condi- 
tion, it  was  held  that  the  complaint 
showed  that  the  plaintiff  did  not  and 
could  not  know  of  the  defective  condi- 
tion of  the  appliance.  Brazil  Block 
Coal  Co.  V.  Gibson,  160  Ind.  319. 

When  Allegation  Ii  Vnneoeiaary. —  In 
Chesapeake,  etc.,  R.  Co.  v.  Venable,  iii 
Ky.  41,  it  was  held  that  where  the  ser- 
vant was  under  no  duty  and  had  no  op- 
portunity to  inspect  the  appliance,  it 
was  not  necessary  to  allege  a  lack  of 
knowledge  of  the  defect. 

A  Diftinotion  has  been  made  between 
the  employer's  neglect  at  common  law 
and  his  neglect  to  perform  a  statutory 
duty.  Davis  Coal  Co.  v.  Polland,  158 
Ind.  607. 

Inini&cient  ATerment. —  In  Ohio  Val- 
ley Coffin  Co.  V.  Goble,  28  Ind.  App. 
362,  it  was  held  that  a  complaint  con- 
taining the  allegation  that  the  plaintiff 
"  believed  "  that  a  place  was  safe  was 
insufficient. 

Denying  Means  of  Knowledge.  —  In 
Toomey  v.  Avery  Stamping  Co.,  1 1  Ohio 
Cir.  Dec.  216,  it  was  said  that  there  is 
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903.     Haiard  Anaxned.  —  See  note  2. 
004.     See  note  i. 

That  Plaintiff  Could  Not  Havo  Known.  —  See  notes  2,  3. 

Impntod  Knowlodgo.  —  See  note  4. 

Iignry  Withont  Fault.  —  See  note  6. 

florrant  Not  Informod.  —  See  note  7. 

Alloging  Exento  for  Baniaining  in  Employmont.  —  See  note  8. 


some  uncertainty  under  the  Ohio  deci- 
sions as  to  whether  the  plaintiff  must 
allege  tnat  he  had  no  means  of  knowl- 
edge. 

903.  2.  Bowles  v.  Indiana  R.  Co.,  27 
Ind.  App.  672 ;  Ohio  Valley  Coffin  Co.  v. 
Goble,  28  Ind.  App.  362;  Qeveland, 
etc,  R.  Co.  V.  Scott,  29  Ind.  App.  519; 
■  Chicago,  etc..  Stone  Co.  v.  Nelson,  32 
Ind.  App.  355 ;  Flynn  v.  International 
Power  Co.,  24  R.  I.  291.  See  also 
American  Rolling  Mill  Co.  v.  Hullinger, 
161  Ind.  673.  And  see  the  cases  cited 
in  the  preceding  note. 

Complaint  Held  Not  IninilLelent  as  CQiow- 
ing  AMumption  of  Bisk.  —  Where  a  lack 
of  knowledge  of  the  defects  on  the  part 
of  the  servant  and  knowledge  of  the 
master  were  shown,  it  was  held  that 
the  complaint  did  not  show  an  assump- 
tion of  risk.  Salem- Bed  ford  Stone  Co. 
V.  Hilt,  26  Ind.  App.  543. 

Where  a  complaint  alleged  that  the 
plaintiff  was  employed  to  perform  a  cer- 
tain service  which  was  without  danger; 
that  while  so  employed  he  was  ordered 
by  the  defendant  to  perform  another 
and  different  service;  that  he  was  in- 
experienced in  the  latter  service;  that 
it  was  attended  with  great  peril  and 
extra  hazard;  that  he  was  ignorant 
thereof,  and  that  the  defendant  care- 
lessly and  negligently  failed  to  instruct 
or  warn  him  of  such  danger,  and  that 
such  danger  was  not  apparent  to  an  in- 
experienced person,  the  court  held  that 
it  stated  a  cause  of  action.  Consoli- 
dated Stone  Co.  v.  Redmon,  23  Ind. 
App.  319. 

Where,  in  an  action  by  an  employee 
for  injuries  resulting  from  the  negli- 
gence of  other  employees  in  allowing 
timbers  to  fall  from  a  building,  it  was 
alleged  that  the  defendant's  agent  was 
present  and  knew  that  the  workmen 
were  above  the  plaintiff  and  were  saw- 
ing off  timbers,  suffering  them  to  fall 
to  the  ground,  it  was  held  that  this  al- 
legation did  not  necessarily  mean  that 
the  timbers  had  previously  been  allowed 
to  fall,  and  the  complaint  was  held  not 
to  show  an  assumption  of  risk  on  the 
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part  of  the  plaintiff.  American  Cotton 
Co.  V.  Smith,  29  Tex.  Civ.  App.  425. 

General  Averments  Overeome.  —  A  gen- 
eral averment  that  the  injured  per- 
son did  not  know  of  the  defect  may  be 
overcome  by  averments  from  which  it 
is  manifest  that  he  must  have  known 
of  the  defect,  or  had  the  same  means 
and  opportunity  for  such  knowledge  as 
the  employer  had.  Coming  Steel  Co. 
V.  Pohlplatz,  29  Ind.  App.  250. 

Objeetion  by  Demurrer. —  Where  it  was 
necessarily  inferable  from  the  allega- 
tions of  a  petition  that  the  plaintiff's 
injuries  were  occasioned  by  his  having 
assumed  a  risk  ordinarily  incident  to 
the  work  in  which  he  was  employed, 
and  it  did  not  appear  that  for  any  good 
reason  he  could  not  have  seen  and 
avoided  the  danger  to  which  he  was 
exposed,  it  was  held  that  the  court  did 
not  err  in  sustaining  a  demurrer  to  the 
petition.      Dozier  v.  Atlanta,    118   Ga. 

354. 

9414.  1.  Famous  Mfg.  Co.  v.  Har- 
mon, 28  Ind.  App.  117;  Buehner  Chair 
Co.  V.  Feulner,  28  Ind.  App.  479 ;  Rob- 
inson V.  Etter,  30  Ind.  App.  253.  See 
also  Wheeler  v.  Oak  Harbor  Head  Lin- 
ing, etc.,  Co.,  (C.  C.  A.)  126  Fed.  Rep. 
348. 

8.  Consolidated  Stone  Co.  v.  Wil- 
liams, 26  Ind.  App.  131 ;  Peter,  etc., 
Steam  Stoneworks  v.  Green,  (Ky.  1903) 
76  S.  W.  Rep.  844. 

8.  Gaar  v.  Wilson,  21  Ind.  App.  91  ; 
Famous  Mfg.  Co.  v.  Harmon,  28  Ind. 
App.    117. 

4.  Consolidated  Stone  Co.  v.  Summit, 
152  Ind.  297;  Buehner  Chair  Co.  v. 
Feulner,  28  Ind.  App.  479 ;  Robinson  v. 
Etter,  30  Ind.  App.  253. 

6.  Daugherty  v.  Midland  Steel  Co., 
23  Ind.  App.  78 ;  Binder  v.  Cincinnati, 
etc.,  R.  Co.,  9  Ohio  Cir.  Dec.  98.  See 
also  Ohio  Valley  Coffin  Co.  v.  Goblc, 
28  Ind.  App.  362 ;  Indianapolis,  etc., 
R.  Co.  V.  Foreman,  162  Ind.  85. 

7.  Brainard  v.  Van  Dyke,  71  Vt.  359. 

8.  Indianapolis,  etc.,  R.  Co.  v.  Fore- 
man, 162  Ind.  85  ;  Binder  v.  Cincinnati, 
etc.,  R.  Co.,  9  Ohio  Cir.  Dec.  98. 
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005.   /.  Negativing  Knowledge  of  Fellow  Servant's 
Incompetency.  —  See  notes  3,  4. 

000«     Ezoue  for  Bemaining  in  SerTioe.  —  See  note  I. 

g.  Alleging  that  Injury  Was  Not  Caused  by 
Fellow  Servant.  —  See  note  2. 

907.     GhArging    Employer   with   HegUgenoe   of    Other   Seryantt.  —  See 
notes  2,  3. 

908,    h.  Describing    Defects   in  Works,  Machinery, 
Etc.  —  See  note  2. 


Acting  under  Commaiid. —>  In  an  action 
against  a  master  for  damages  resulting 
from  dangerous  work  which  the  servant 
was  ordered  to  perform,  it  was  held 
that  the  complaint  was  insufficient 
where  it  omitted  to  allege  that  the  ser- 
vant acted  under  the  command  of  the 
master  with  the  belief  that  if  he  did 
not  obey  he  would  be  discharged. 
Memphis,  etc..  Packet  Co.  v,  Britton,  25 
Ohio  Cir.  Ct.  153. 

905*  3.  Indianapolis,  etc.,  R.  Co.  v. 
Foreman,  162  Ind.  85. 

Allegation  Held  IneniReient.  —  An  al- 
legation that  the  plaintiff  was  without 
any  knowledge  of  the  careless  and  reck- 
less conduct  of  a  fellow  servant  in  oper- 
ating a  car  means  only  that  the  plain- 
tiff had  no  knowledge  of  the  careless 
and  reckless  manner  in  which  the  ser- 
vant was  operating  the  car  at  the  time 
of  the  injury.  It  is  not  equivalent  to 
an  allegation  that  the  plaintiff  at  and 
before  the  time  of  the  injury  had  no 
knowledge  of  the  recklessness  and  in- 
competency of  the  servant.  Indian- 
apolis, etc.,  R.  Co.  V.  Foreman,  162  Ind. 

85. 

4.  Hall  V.  Bedford  Quarries  Co.,  156 
Ind.  460 ;  Indianapolis,  etc.,  R.  Co.  v. 
Foreman,  162  Ind.  85,  the  latter  case 
holding  further  that  an  allegation  that 
the  plaintiff  was  without  any  fault  or 
negligence  does  not  supply  the  place  of 
averments  that  the  risk  of  the  incom- 
petency of  a  fellow  servant  was  not 
voluntarily  assumed. 

000.  1.  Daugherty  v.  Midland  Steel 
Co.,  23  Ind.  App.  78,  holding  that  an 
excuse  of  promise  to  repair  should  be 
pleaded;  Indianapolis,  etc.,  R.  Co.  v. 
Foreman,  162  Ind.  85. 

2.  Chicago,  etc.,  R.  Co.  v.  Swan,  176 
111.  424;  Chicago  City  R.  Co.  v.  Leach, 
80  111.  App.  354,  reversed  on  other 
grounds  182  111.  359;  Duffy  v.  Kivilin, 
98  111.  App.  483,  affirmed  195  111.  630; 
Mott  V.  Chicago,  etc.,  EI.  R.  Co.,  102 
111.  App.  412. 


007,  2.  Burton  v,  Magann-Fawk 
Lumber  Co.,  (Ky.  1903)  74  S.  W.  Rep. 
662. 

8.  Southern  Indiana  R.  Co.  v.  Martin, 

160  Ind.  280.  See  also  Indianapolis, 
etc.,  R.  Co.  tr.  Foreman,  162  Ind.  85; 
Browne  v.  King,  (C.  C  A.)  100  Fed. 
Rep.   561. 

Complaint  Held  Sni&oient.  —  Where  it 
was  alleged  that  a  master  mechanic  had 
full  charge  of  certain  work  at  which 
the  plaintiff  was  engaged  at  the  time 
of  his  injury,  and  that  he  had  been  in- 
trusted by  the  defendant  with  the  duty 
of  keeping  the  ways,  works,  plant,  tools, 
and  machinery  connected  with  and  in 
use  in  the  business  of  the  defendant 
corporation  in  proper  condition,  the 
complaint  was  held  to  show  that  the 
master  mechanic  was  a  vice-principal. 
American  Rolling  Mill  Co.  v.  Hullinger, 

161  Ind.  673. 

OOS.  2.  Louisville,  etc.,  R.  Co.  v. 
Jones,  130  Ala.  456  Vciting  13  Encyc. 
OF  Pl.  and  Pr.  908] ;  Whatley  r.  Zenida 
Coal  Co.,  122  Ala.  118;  Clark  v.  Dia- 
mond State  Steel  Co.,  2  Penn.  (Del.) 
522 ;  Kennedy  v.  Delaware  Cotton  Co., 
(Del.  1903)  55  Atl.  Rep.  7;  Blackstone 
V.  Central  of  Georgia  R.  (To.,  105  Ga, 
380 ;  M-cGraw  v.  Great  Northern  Paper 
Co.,  97  Me.  343 ;  O'Leary  v.  Candee, 
(Supm.  Ct.  Spec.  T.)  60  N.  Y.  Supp. 
1103;  Milhench  v.  E.  Jenckes  Mfg.  Co., 
24  R.  I.  131  ;  De  Luca  v,  Hughes,  96 
Fed.  Rep.  923.  See  also  Citizens*  St. 
R.  Co.  V.  Brown,  29  Ind.  App.  185. 

Defeotive  Appliances  —  DeBoriptive  Al- 
legations Held  Sufficient  —  Roofing.  — 
Where  it  was  alleged  that  the  plaintiff 
was  employed  by  the  defendants  to  labor 
in  their  sawmill,  that  while  he  was  en- 
gaged in  performing  the  labor  at  the 
mill  in  the  exercise  of  due  care  he  was 
greatly  injured  by  the  falling  upon  him, 
by  reason  of  its  insufficiency,  of  the 
roof  erected  by  the  defendants  over  the 
mill,  and  that  the  defendants  did  not 
use  due  care  in  the  premises,  the  decl^- 
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909.     See  note  2. 

OlO.     LimitatioiLi  of  Sule. —  See  note  I; 

/,  Description  of  Injuries.  — See  note  2. 
J.  Alleging  Notice  of  Injury.  —  See  note  3. 
k.  Variance.  —  See  note  6. 
911.     See  note  i. 


ration  was  held  to  be  sufficient.  Heam 
V.  Qui  Hen,  94  Md.  39. 

Pulley.  —  Where  a  complaint  alleged 
that  a  pulley  was  wholly  insufficient  and 
inadequate  in  both  size  and  strength  to 
hoist  a  bucket  and  its  contents,  which 
the  defendant  knew ;  that  its  insuffi- 
ciency and  inadequacy  in  both  size  and 
strength  were  so  located  and  concealed 
that  the  plaintiif  could  not  and  did  not 
see  or  discover  them  and  had  no  knowl- 
edge thereof,  and  that  the  defendant 
knew  that  the  pulley  was  wholly  unfit 
and  unsafe  by  reason  of  its  smallness 
in  size  and  inherent  weakness,  it  was 
held  that  as  against  a  demurrer  the 
complaint  was  sufficient.  Indiana  Bitu- 
minous Coal  Co.  V.  Buffey,  28  Ind.  App. 
108. 

Car.  —  Where  in  an  action  against  a 
railroad  company  for  injuries  received 
from  a  defective  car,  it  was  alleged  that 
the  defendant  carelessly  and  negligently 
operated  a  certain  car  with  a  defective 
airbrake;  by  reason  of  the  defective 
airbrake  the  car,  in  descending  a  hill, 
could  not  be  stopped,  and  ran  into  an- 
other car  with  terrific  force,  which  re- 
sulted in  injuries  to  the  plaintiff,  the 
declaration  was  held  sufficiently  to  al- 
lege the  defect.  Jones  v.  People's  R. 
Co.,  (Del.  1903)  53  Atl.  Rep.  1065. 

Use  of  Wooden  Fulcrum.  —  In  Louis- 
ville, etc.,  R.  Co.  v.  Richardson,  (Ky. 
1902)  66  S.  W.  Rep.  631,  it  was  held, 
in  an  action  for  damages  received  from 
the  use  of  a  wooden  fulcrum,  that  a  pe- 
tition which  did  not  allege  that  the 
wooden  fulcrum  was  defective  or  un- 
safe, but  averred  that  it  was  gross  neg- 
ligence to  have  used  it  at  all,  was  suffi- 
cient. 

Failure  to  Furnish  Sufficient  Help. — 
In  Supple  V.  Agnew,  191  111.  439,  re- 
versing 80  111.  App.  437,  a  declaration 
which  alleged  that  the  masters  of  the 
plaintiff  were  negligent  in  failing  to  fur- 
nish a  sufficient  number  of  men  to  do 
tke  work  with  safety  to  the  plaintiff 
was  held  to  be  sufficient. 

For  Other  Cases.  —  Southern  R.  Co. 
V.  Guyton,  122  Ala.  231  ;  Illinois  Car, 
etc.,  Co.  V.  Walch,   132  Ala.  490;  Bir- 


mingham Traction  Co.  v.  Reville,  136 
Ala.  335 ;  Southern  Car,  etc.,  Co.  v. 
Jennings,  137  Ala.  247;  Foster  v. 
Greeley,  15  Colo.  App.  176;  Kennedy 
V.  Delaware  Cotton  Co.,  (Del.  1903)  55 
Atl.  Rep.  7 ;  Himrod  Coal  Co.  v.  Oark, 
197  111.  514;  Louisville,  etc.,  R.  Co.  v. 
Kemper,  153  Ind.  618;  Gulf,  etc.,  R. 
Co.  V.  Haden,  (Tex.  Civ.  App.  1902)  08 
S.  W.  Rep.  530.  See  also  Houston  Bis- 
cuit Co.  V.  Dial,  135  Ala.  i68;  Illinois 
Steel  Co.  V.  Ostrowski,  194  111.  376: 
Consolidated  Stone  Co.  v.  Williams,  26 
Ind.  App.   131. 

909.  2.  Galveston,  etc.,  R.  Co.  v. 
Abbey,  (Tex.  Civ.  App.  1902)  68  S.  W. 
Rep.  293.  See  also  Lynch  v.  Spartan 
Mills,  66  S.  Car.  12. 

OlO*  1.  See  Augusta  v.  Owens,  xii 
Ga.  464;  Gulf,  etc.,  R.  Co.  v.  Haden, 
(Tex.  Civ.  App.  1902)  68  S.  W.  Rep. 
530. 

2.  What  It  Saffieient  Desorlptioii.  —  A 
petition  is  sufficient  if  it  clearly  sets 
forth  the  nature  of  the  injuries  and 
grives  to  the  defendant  full  notice  of  the 
case  that  he  will  be  called  upon  to 
meet.  Galveston,  etc.,  R.  Co.  v.  Hitz- 
f elder,  24  Tex.  Civ.  App.  318. 

5.  Gmaehle  v.  Rosenberg,  80  N.  Y. 
App.  Div.  541,  affirmed  83  N.  Y.  App. 
Div.  339;  Johnson  v.  Roach,  83  N.  Y. 
App.  Div.  351. 

Li  Hew  York  notice  is  necessary  only, 
in  actions  brought  under  the  statute 
prescribing  it  (Laws  N.  Y.  1902,  c. 
600).  The  requirement  of  notice  in 
this  statute  does  not  apply  to  actions 
arising  otherwise  than  under  its  pro- 
visions. Gmaehle  v.  Rosenberg,  (Supm. 
Ct.  Spec.  T.)  40  Misc.  (N.  Y.)  267, 
affirmed  178  N.  Y.  147,  which  latter 
opinion  reversed  87  N.  Y.  App.  Div. 
631. 

6.  Cardiff  Coal  Co.  v.  Waybright,  108 
III.  App.  561 ;  Zentz  v.  Chappell,  103 
Mo.  App.  208. 

.911.  1.  Consolidated  Stone  Co.  v. 
Williams,  26  Ind.  App.  131 ;  Henderson 
Brewing  Co.  v.  Folden,  (Ky.  1903)  76 
S.  W.  Rep.  520 ;  Conrad  Tanning  Co. 
V.  Munsey,  (Ky.  1903)  76  S.  W.  Rep* 
841. 
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013,    /.  Joinder  of  Causes  of  Action.  —  See  note  i. 
•13.    4.  Plea  or  Answer  —  a.  Negligence  of  Fellow  Ser- 
vant. —  See  notes  i,  2. 

b.  Contributory  Negligence.  —  See  note  4. 
914.    c.  Assumption  of  Risk.  —  See  note  i. 
916.    n.  AcTiOKS  FOB  Wbohoful  Dibgha&gb  — 2.  Declaration 
or  Complaint.  —  See  notes  i,  2. 

Obtaining  Work  ElMwhere.  —  See  note  6. 


Instuioei  of  Immaterial  Yarianoao. — 

Where,  in  an  action  for  injuries  re- 
ceived from  defective  appliances*  it  was 
alleged  that  a  saw  and  table  were  de- 
fective and  that  the  plaintiff  was  in- 
jured thereby  after  a  promise  to  repair 
had  been  given,  it  was  held  that  the 
plaintiff  had  a  right  to  recover  imder 
proof  that  the  table  only  was  defective. 
McFarlan  Carriage  Co.  v.  Potter,  153 
Ind.  107. 

919.      1.    Flynn      v.      International 
Power  Co.,  24  R.  L  291. 

Common-law  and  Statutory  Caoiei. — 
In  Marquette  Third  Vein  Coal  Co.  v. 
Dielie,  208  111.  116,  it  was  held  that  a 
declaration  was  not  bad  for  a  mis- 
joinder of  causes  of  action  where  it 
alleged  negligence  in  furnishing  an  un- 
safe place  of  employment,  and  also  a 
wilful  violation  of  a  statute  prohibiting 
the  employment  of  a  minor  under  four- 
teen years  of  age. 

013.  1.  When  Defense  Ayailable  un- 
der General  Denial.  — In  Johnson  v.  Heath, 
(Neb.  1904)  98  N.  W.  Rep.  832,  the 
court  was  of  opinion  that  the  defense 
that  the  injury  was  caused  by  a  fellow 
servant's  negligence  was  ordinarily  a 
matter  that  must  be  pleaded,  but  that 
where  the  plaintiff  alleged  that  he  was 
injured  by  a  vice-principal's  negligence, 
which  allegation  was  denied  by  the  an- 
swer, the  defendant  could  avail  himself 
of  the  defense  under  the  general  denial. 

8.  Vinson  v.  Morning  News,  118  Ga. 
655,  citing  13   Encyc.  of  Pl.  and  Pr. 

913. 

Demnrrer  or  Answer.  —  In  California 
where  it  appears  in  the  complaint  that 
a  fellow  servant  caused  the  injuries,  the 
objection  may  be  raised  by  a  demur< 
rer;  it  is  not  necessary  to  plead  the 
defense  in  an  answer.  Mann  v.  O' Sul- 
livan, 126  Cal.  61.  , 

4.  Southern  R.  Co.  v.  Guyton,  122 
Ala.  231  ;  Southern  R.  Co.  v,  Jackson, 
133  Ala.  384;  Osborne  v.  Alabama 
Steel,  etc.,  Co.,  135  Ala.  571  ;  Western 
R.  Co.  V,  Amett,  137  Ala.  414. 


914.  1.  Barksdale  v.  Charleston, 
etc.,  R.  Co.,  66  S.  Car.  204,  per  Jones, 
J.,  dissenting;  Faulkner  v.  Mammoth 
Min.  Co.,  23  Utah  437  [both  citing  13 
Encyc.  of  Pl.  and  Pr.  914].  Compare 
Tucker  v.  Northern  Terminal  R.  Co., 
41  Oregon  82 ;  Greeley  v.  Foster,  (Colo. 
1904)    75  Pac.  Rep.  351. 

Sol&deneyofPlea.  —  Allegations  in  the 
answer  that  the  dangers  which  resulted 
in  the  injuries  to  the  servant  were  inci- 
dent to  his  occupation  and  services  as  a 
brakeman  have  been  held  sufficiently  to 
allege  that  the  servant  assumed  the  risk 
of  such  dangers.  Adams  v.  San  An- 
tonio, etc.,  R.  Co.,  (Tex.  Civ.  App. 
1904)  79  S.  W.  Rep.  79. 

916.  1.  Material  Varianoe. -- Where 
it  was  alleged  that  the  defendant  agreed 
to  employ  the  plaintiff  "  during  his  life- 
time or  as  long  as  plaintiff  might  de- 
sire," and  the  plaintiff's  evidence 
showed  that  he  was  to  be  employed  for 
life,  it  was  held  that  there  was  a  ma- 
terial variance.  It  was  also  held  that 
the  agreement  alleged  was  insufficient 
because  no  election  fixing  the  terms  of 
the  employment  was  shown.  Texas 
Midland  R.  Co.  v.  Morris,  29  Tex.  Civ. 
App.  491. 

For  Complaints  Held  to  Be  SnAeient, 
see  Old  Dominion  Copper  Min.,  etc., 
Co.  V.  Andrews,  (Ariz.  1899)  56  Pac. 
Rep.  969 ;  Moore  v.  Kelly,  etc.,  Co.,  1 1 1 

Ga.  371- 

2.  Marx  v.  Miller,  134  Ala.  347,  hold- 
ing further  that  where  the  contract  was 
treated  as  at  an  end,  it  was  imnecessary 
for  the  complaint  to  aver  a  readiness 
and  willingness  on  the  part  of  the  plain- 
tiff to  perform  the  services  throughout 
the  whole  term  of  the  contract. 

6.  Marx  v.  Miller,  134  Ala.  347  [rtl> 
ing  13  Encyc.  of  Pl.  and  Ph.  916]  ; 
Hamilton  v.  Love,  152  Ind.  641 ;  Wirth 
V,  Calhoun,  64  Neb.  316;  Weber  Gas, 
etc.,  Engine  Co.  v.  Bradford,  (Tex.  Civ. 
App.  1904)  79  S.  W.  Rep.  46.  Cotn- 
pare  Westwater  v.  Grace  Church,  140 
Cal.  339- 
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91 7«     PlMdittg  DamagM.  —  See  note  2. 

3.  Flea  or  Answer  —  Jutifying  Diseharge.  —  See  note  3. 

XiMondnet  of  Employeo.  —  See  note  4. 
9 1 8«     If  Plaintiff  Has  Been  Able  to  Obtain  Otber  Employment. — See  note  I . 

m  A0TIOH8  FOB  Wages  —  Form  of  Action.  —  See  note  3. 

Deelaration.  —  See  note  4. 


EffBOt  of  Making  AUegations.  —  Where 
the  plaintiff  alleges  unnecessarily  that 
he  could  not  find  employment  elsewhere, 
a  general  denial  puts  the  allegation  in 
issue,  and  the  defendant  may  thereun- 
der offer  evidence  to  establish  the  fact 
of  employment.  Latimer  v.  York  Cot- 
ton Mills,  66  S.  Car.  135. 

917.  2.  Keceesity  of  Alleging  Amount 
Doe.  —  In  Westwater  v.  Grace  Church, 
140  Cal.  339,  it  was  held  that  a  com- 
plaint which  failed  to  allege  the  amount 
of  wages  the  plaintiff  was  receiving  or 
that  anything  was  due  when  the  plain- 
tiff was  dismissed  was  insufficient. 

Svffldenoy  of  Allegations  in  General.  — 
Where  a  complaint  alleged  the  contract 
of  employment,  its  breach  by  a  wrong- 
ful discharge,  readiness  of  the  plaintiff 
to  perform,  and  the  fact  that  by  the  con- 
tract the  plaintiff  would  have  received 
a  certain  named  amount,  concluding 
with  a  prayer  for  damages  and  a  de- 
mand for  judgment  for  a  named  sum, 
it  was  held  sufficiently  to  allege  dam- 
ages.    Hamilton  v.  Love,  152  Ind.  641. 

Where  it  was  alleged  that  the  plain- 
tiff was  prevented  from  performing  ser- 
vices under  a  contract,  it  was  held  that 
it  should  have  been  shown  that  the  sum 
of  money  claimed  was  for  the  services 
which  the  plaintiff  was  prevented  from 
performing  by  the  wrongful  discharge. 
Hartsell  v.  Masterson,  132  Ala.  275. 

The  mere  fact  that  the  demand  is  for 
a  certain  sum  as  wages  for  the  breach 
of  the  contract,  instead  of  damages 
therefor,  does  not  render  the  pleading 
fatally  defective  as  an  action  for  dam- 
ages. Williams  v.  Conners,  53  N.  Y. 
App.  Div.  599. 

8.  Allen  v.  Aylesworth,  58  N.  J.  Eq. 
349;  Hutchinson  v.  Washburn,  80  N. 
Y.  App.  Div.  367.  Contra,  Sams  Auto- 
matic Car  Coupler  Co.  v.  League,  25 
(  olo.  129. 

Plea  of  Jnitifloation  Held  Insnffioient.  — 
A  denial  by  a  master  that  he  has  wrong- 
fully discharged  his  servant,  or  an  alle- 
gation that  he  has  not  wrongfully  dis- 
charged his  servant,  is  not  equivalent 
in  legal  effect  to  a  good  allegation  of 
justifiable     dismissal.       Such     a     plea, 


whether  negative  or  affirmative  in  form, 
must  allege  the  facts  which  are  relied 
upon  as  justifying  the  act  of  discharge. 
Browne  v.  Empire  Type  Setting  Mach. 
Co.,  44  N.  Y.  App.  Div.  598. 

Plea  of  Jnitifloation  Held  Snffldent.  — 
Where,  in  an  action  brought  by  a  valet 
for  a  wrongful  discharge,  it  was  alleged 
that  from  the  time  of  the  alleged  em- 
ployment of  the  plaintiff  until  the  day 
of  his  discharge  he  duly  performed  the 
duties  of  his  employment  and  that  he 
was  discharg^ed  without  cause,  it  was 
held  that  the  defense  of  intoxication 
cculd  be  interposed  without  setting  up 
in  connection  therewith  a  counterclaim 
or  set-off  for  damages  resulting  from  the 
plaintiff's  alleged  intoxication.  Mow- 
bray V.  Gould,  83  N.  Y.  App.  Div.  255. 

Inconeiitent  Defensee. — In  Conklin  v. 
Woodbury  Dermatological  Institute,  37 
N.  Y.  App.  Div.  610,  it  was  held  that 
where  an  answer  alleged  that  the  de- 
fendant had  sufficient  reason  for  dis- 
chargring  the  plaintiff  and  that  the  de- 
fendant did  not  discharge  the  plaintiff, 
it  was  error  to  require  the  defendant  to 
elect  upon  which  defense  he  should 
stand. 

4.  Amendment. —  In  Lesser  v.  Gilbert 
Mfg.  Co.,  y2  N.  Y.  App.  Div.  147,  it  was 
held  that  where  upon  the  trial  the  de- 
fendant attempted  to  introduce  evidence 
of  justification  of  the  discharge,  which 
evidence  was  excluded  on  the  ground 
that  the  defendant's  answer  did  not 
plead  a  .justification,  an  amendment  of 
the  answer  should  have  been  granted 
where  a  motion  therefor  was  duly  made. 

918.  1.  Wirth  V,  Calhoun,  64  Neb. 
316;  Williams  v.  Conners,  53  N.  Y. 
App.  Div.  599 ;  Latimer  v.  York  Cotton 
Mills,  66  S.  Car.  135 ;  Weber  Gas,  etc., 
Engine  Co.  v,  Bradford,  (Tex.  Civ. 
App.  1904)  79  S.  W.  Rep.  46. 

How  Pleaded. —  In  Hamilton  v.  Love, 
152  Ind.  641,  it  was  held  that  the  de- 
fense of  other  employment  may  be  set 
up  by  way  of  partial  answer,  but  that 
it  cannot  be  pleaded  as  a  set-off. 

8.  Fulton  V.  Heffelfinger,  23  Ind.  App. 
104. 

4.  See  Nye  r.  Bill  Nye  Milling  Co., 
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91 8«    PlM  or  Aniwer.  —  See  note  6. 

IT.  BVTIGIKG    AWAT,    EABBOEIVO,    AVB     iNTIMIDATIHa 

SSBYAHTB  —  1.  Porm  of  Aotion.  —  See  note  7. 
919«    See  note  2. 

2.  Beolaration  or  Complaint  —  See  note  3. 

3.  Indiotment.  —  See  note  8. 
990,    See  note  4. 

Intimidating  SmployM,  —  See  note  5, 


4J  Oregon  560.  See  also  Kinnerk  v, 
Philadelphia  Ball  Qub,  92  Mo.  App. 
669. 

Petition  Indicating  Penonal  Bafhor 
than  Corporato  Contract.  —  In  Interna- 
tional Power  Co.  v. Hardy,  1 18  Ga.  51a,  it 
was  held  that  a  petition  which  was  other- 


no  malice,  fraud,  or  deception  is  al- 
leged.    Kline  v,  Eubanks,   109  La.  242. 

919,  2.  Frank  v,  Herold,  63  N.  J. 
£q.  443 ;  Jersey  City  Printing  Co.  v. 
Cassidy,  63  N.  J.  £q.  759. 

8.  Clark  v,  Cark,  63  N.  J.  L.  i. 

Allogins  Pormal  Contract  of  Employ- 


wise  sufficient  should  not  be  dismissed  be-     mont.  —  In  Georgia,  under  the  statute 


cause  it  alleged  that  the  terms  of  the 
contract  of  employment  were  set  forth 
in  letters,  copied  in  the  petition,  from 
the  plaintiff  to  a  certain  party  alleged 
to  be  the  president  of  the  company  and 


giving  a  right  of  action  for  damages 
against  a  party  who  hires  farm  laborers 
already  under  a  contract  of  service,  a 
petition  that  fails  to  allege  that  the  con- 
tract   of    service    was    in    writing    and 


from  the  named  party  to  the  plaintiff,     formally  executed  according  to  the  provi- 


cven  though  such  letters  could  be  con- 
strued to  be  a  personal  contract,  since 
the  company  of  which  the  party  was  al- 
leged to  be  the  president  could  have 
adopted  the  terms  of  the  contract  and 
proof  thereof  could  be  given  by  the 
plaintiff. 

919.  6.  Alleging  Employment  by  An- 
other, —  In  Kraus  v.  Agnew,  80  N.  Y. 
App.  Div.  I,  an  answer  which  alleged 
that  the  services  mentioned  in  the  com- 
plaint were  rendered  to  another  party  at 
his  special  request  and  not  at  the  re- 
quest of  the  defendant  was  held  to  be 
sufficient  as  against  a  demurrer. 

Work  and  Labor.  —  For  a  full  discussion 
of  the  rules  of  pleading  and  practice  in 
actions  concerning  work  and  labor,  see 
the  title  Work  and  Labor,  vol.  22,  p. 
1360. 

7.  Hoole  V.  Dorroh,  75  Miss.  257 ; 
Frank  v.  Herold,  63  N.  J.  Eq.  443 ; 
Raymond  v.  Yarrington,  96  Tex.  443 ; 
J.  S.  Brown  Hardware  Co.  v.  Indiana 
Stove  Works,  96  Tex.  453-  See  also 
Caldwell  v.  O'Neal,  117  Ga.  775. 

Conviction  Condition  Precedent.  —  In 
Louisiana  a  civil  action  under  Stat.  No. 
50  of  1892  cannot  be  maintained  unless 
a  criminal  conviction  has  taken  place, 
and  where  the  complaint  does  not  allege 
a  conviction,  there  is  no  right  of  action 
shown.  A  complaint  which  is  not 
brought  under  the  above  statute,  but  un- 
der the  law  in  reference  to  liability  for 
wrongs  in  general,  is  insufficient  where 


sions  of  the  act  does  not  state  a  cause  of 
action.   Caldwell  v.  O'Neal,  1x7  Ga.  775. 

8.  Averment  that  Penon  Enticed  Wai 
Laborer.  —  In  Mississippi  an  affidavit 
based  on  Laws  1900,  c.  102,  which 
amended  Code  1892,  S  1068,  is  defective 
if  it  fails  to  allege  what  the  interference 
was,  that  the  persons  enticed  away  were 
"  laborers  "  or  ".  renters ;  "  that  the  en- 
ticing away  was  done  **  wilfully ;  "  that 
they  were  hired  by  a  contract  for  a 
"  specified  time ;  "  that  the  interference 
was  **  before  the  expiration  of  such  con- 
tract," and  that  it  was  "  without  the 
consent  of  the  employer  or  landlord." 
Triplett  v.  State,  80  Miss.  379. 

990.  4.  See  Streater  v.  State,  137 
Ala.  93. 

6.  In  Mimiirippi,  under  a  statute  pro- 
hibiting the  intimidation  of  another  into 
abandoning  his  home  or  employment,  an 
indictment  may  not  charge  the  commis- 
sion of  both  of  the  prohibited  acts  in 
one  and  the  same  count.  It  is  neces- 
sary to  allege  in  positive  terms  that  the 
intimidated  party  had  an  employment 
and  to  define  the  nature  of  the  busi- 
ness; also  the  employer  should  be  de- 
scribed either  as  a  corporation  or  firm 
of  individuals  according  to  the  usual 
course  of  pleading.  It  is  not  necessary 
to  allege  whether  the  threats  were  ver> 
bal  or  in  writing,  or  direct  or  implied. 
Breeland  v.  State,  79  Miss.  527. 

In  Wisconsin,  under  a  statute  pro- 
hibiting the  intimidation  of  a  person  to 
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991.     VI.  AOTIOVB  FOB    IVJUBISB   BT  SBBYABT  —  1.     Fom    of 

Aotion.  —  See  note  7. 

8.  Parties.  —  See  note  8. 
999.    See  note  i. 

8.  Declaration  or  Complaint  —  Alleging  BaiAtionihip  of  MMttr 

and  Bsnrant.  —  See  note  3. 

Benrant  Aeting  Within  Seope  of  Employment*  —  See  note  4. 

993.  See  note  i. 

4.  Plea  or  Answer.  —  See  note  4. 

994.  Vn.  IVBIOTIIBBT  FOB  WOBBIVO  BXPLOTBBB  OYEBTIME.  — 

See  note  2. 


prevent  him  from  continuing  in  his  em- 
ployment, a  complaint  was  held  to  be 
sufficient  where  it  alleged  that  the  de- 
fendant did  then  and  there,  by  threats, 
intimidation,  force,  and  coercion  wil- 
fully attempt  to  hinder  and  prevent  cer- 
tain named  persons  from  engaging  or 
continuing  in  their  lawful  work  and  em- 
ployment as  carpenters  for  a  certain 
named  firm  in  the  erection  of  a  certain 
described  building,  which  threats  con- 
sisted in  saying :  "  You  cannot  build 
this  building.  I  will  fight  it  if  it  takes 
all  summer;  and  if  your  city  will  not 
protect  us  we  will  get  the  militia." 
Fischer  v.  State,  loi  Wis.  23. 

031.  7.  See  Thomas  V.  McGuinness, 
94  111.  App.  248. 

B.  Contea.  —  Schumpert  v.  Southern 
R.  Co.,  6s  S.  Car.  332;  Gardner  v. 
Southern  R.  Co.,  65  S.  Car.  341 ;  Howe 
V.  Northern  Pac.  R.  Co.,  30  Wash.  569 ; 
McHugh  V.  Northern  Pac.  R.  Co.,  32 
Wash.  30. 

99d«  1.  See  Thomas  v,  McGuinness, 
94  III.  App.  248. 

3.  flnAclenoy  of  Allegatione.  —  Where 
an  action  was  brought  against  a  com- 
mon carrier  by  water  for  injuries  in- 
flicted by  its  servants  upon  a  passenger, 
alleged  to  have  been  committed  by  the 
defendant's  servants  and  agents  "  who 
were  at  said  time  in  charge  of  said 
steamer/'  it  was  held  that  this  allega- 
tion sufficiently  distinguished  between 
those  who  were  authorized  to  represent 
the  defendant  in  the  management  and 
control  of  the  boat  and  its  business,  and 
those  who,  though  employees  and  ser- 
vants, were  merely  laborers  and  under 
the  immediate  control  of  those  in  charge 
of  the  steamer.  Trabing  v.  California 
Nav.,  etc.,  Co.,  121  Cal.  137. 

4,  Fisher  v,  Brooklyn  Jockey  Qub,  50 
N.  Y.  App.  Div.  446. 

9d3.  1.  See  Thomas  v.  McGuinness, 
94  111.  App.  248,  in  which  case,  where 


both  the  servant  and  the  master  were 
jointly  sued  for  an  assault  by  the  ser- 
vant, it  was  held  that  in  order  to  hold 
the  master  liable  there  should  be  posi- 
tive and  direct  allegations  of  facts,  and 
not  conclusions,  that  the  master  di- 
rected, participated  in,  or  authorized  the 
assault,  or  that  there  should  be  like 
positive  aLegations  of  facts  from  which 
it  would  clearly  appear  that  the  servant 
in  committing  the  assault  was  acting 
within  the  course  of  his  employment 
and  wituin  the  scope  of  authority  con- 
ferred upon  him  by  the  master;  Mis- 
souri, etc.,  R.  Co.  V,  Freeman,  (Tex. 
Civ.  App.  1903)  73  S.  W.  Rep.  542. 

Avermente  Held  Bnffloient. — A  petition 
alleging  negligence  on  the  part  of  an 
employee  in  and  about  a  matter  falling 
within  the  regular  discharge  of  his 
duties  within  the  scope  of  his  em- 
ployer's business,  and  consequent  injury 
to  the  plaintiff,  sets  forth  a  cause  of 
action  against  toe  master.  Thompson 
V,  Wright,  109  Ga.  466. 

4.  ETldenoe  Adminible  under  Kotioe  of 
Befense.  —  A  complaint  alleged  that  on 
a  certain  date,  through  the  negligence 
of  the  defendant's  servant,  **  acting  in 
the  line  of  his  services,"  a  pair  of 
horses  belonging  to  the  defendant,  then 
in  the  care  and  custody  of  the  servant, 
ran  against  the  plaintiff  and  injured  her. 
The  notice  of  defense  admitted  the  first 
allegation  of  the  complaint,  but  alleged 
the  defendant's  readiness,  if  necessary, 
to  disprove  the  second.  It  was  held 
that  under  such  notice  evidence  that  in 
using  the  horses  the  servant  was  acting, 
not  for  the  defendant  nor  in  her  behalf, 
but  wholly  for  his  own  amusement,  was 
admissible.     Fiske  v.  Enders,  73  Conn. 

338. 

1MI4.  2.  Bew  York  Statute.  —  In  Peo- 
ple V,  Orange  County  Road  Constr.  Co., 
175  N.  Y.  84,  it  was  held  that  the  stat- 
ute prohibiting  a  party  contracting  with 
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934.  Vni.  IVBTBUCTIONS  —  1.  Limiting  Initructions  to  Plead- 
ings and  Evidence.  —  See  note  4. 

935.  See  note  i. 

937.  2.  Improper  Assumptions  of  Fact  —  See  notes  i ,  2. 

938.  3.  Argumentative,  Obscure,  or  Contradictory  Instructions. 
—  See  notes  2,  3. 

4.  Ignoring  Issues  and  Evidence.  —  See  note  4. 

939.  6.  Bequests  for  Instructions.  —  See  notes  2,  3. 
930.     See  note  i. 

7.  Harmless  Error.  —  See  note  3. 


the  state  or  a  municipal  corporation 
from  requiring  more  than  eight  hours' 
work  for  a  day's  labor  was  unconstitu- 
tional; but  that  if  the  statute  could  be 
considered  valid  as  prohibiting  the  wil- 
ful violation  of  a  contract  and  as  im- 
porting ex  propria  vigore  into  every 
contract  subsequently  made  an  agree- 
ment by  the  contractor  not  to  require 
more  than  eight  hours'  work  in  a  day 
from  his  employees,  an  indictment  would 
still  be  fatally  defective  unless  it  al- 
leged that  the  contractor  in  one  way  or 
another,  either  by  express  agreement  or 
by  force  of  the  statute,  contracted  not 
to  require  more  than  eight  hours'  labor, 
and  that  the  contract  was  made  subse- 
quent to  the  enactment  of  the  statute. 

Following  Language  of  Statute.  —  In 
People  V.  Lochner,  73  N.  Y.  App.  Div. 
120,  affirmed  177  N.  Y.  145,  it  was  held 
that  an  indictment  was  sufficient  which 
followed  the  language  of  a  statute  lim- 
iting the  hours  of  work  in  a  bakery  or 
confectionery  establishment. 

Federal  Statute.  —  Under  the  Act  of 
Congress  of  1892,  making  it  a  misde- 
meanor for  any  officer  or  contractor  to 
require  or  permit  a  laborer  or  mechanic 
employed  upon  the  public  works  of  the 
United  States  or  of  the  District  of  Co- 
lumbia to  work  more  than  eight  hours 
in  any  day,  except  in  case  of  extraor- 
dinary emergency,  it  has  been  held  that 
an  intentional  violation  of  the  act  must 
be  alleged,  but  that  after  a  verdict,  in 
passing  upon  a  motion  in  arrest  of 
judgment,  an  intentional  violation  of  the 
act  charged  by  implication  may  be  sus- 
tained. U.  S.  V.  San  Francisco  Bridge 
Co.,  88  Fed.  Rep.  891. 

094,  4.  Alton  Paving,  etc.,  Co.  v. 
Hudson,  176  111.  270:  Sugar  Creek  Min. 
Co.  V.  Peterson,  177  111.  324;  Quinn  r. 
Chicago,  etc.,  R.  Co.,  107  Iowa  710 ;  May- 
ton  V.  Sonnefield,  (Tex.  Civ.  App.  1898) 
48  S.  W.  Rep.  608;  Downey  v.  Gemini 
Min.  Co.,  24  Utah  431. 


9M*  1.  Lantry  v.  Lowrie,  (Tex. 
Civ.  App.  1900)  58  S.  W.  Rep.  837; 
Cleveland,  etc.,  R.  Co.  v.  Baker,  (C.  C. 
A.)  91  Fed.  Rep.  224. 

937.  1.  Sugar  Creek  Min.  Co.  v. 
Peterson,  177  111.  324. 

2.  Mayton  t/.  Sonnefield,  (Tex.  Civ. 
App.  1898)  48  S.  W.  Rep.  608. 

938.  2.  Alabama  G.  S.  R.  Co.  v, 
Davis,  119  Ala.  572;  Adolif  v.  Columbia 
Pretzel,  etc.,  Co.,  100  Mo.  App.  199; 
F.  C.  Austin  Mfg.  Co.  v.  Johnson,  (C. 
C.  A.)  89  Fed.  Rep.  677. 

8.  Gibson  v.  Burlington,  etc.,  R.  Co., 
107  Iowa  596;  Cleveland,  etc.,  R.  Co. 
V.  McClintock,  (C.  C.  A.)  91  Fed.  Rep. 
223. 

4.  Drennen  v.  Satterfield,  119  Ala. 
84;  Alabama  G.  S.  R.  Co.  v.  Davis,  119 
Ala.  572 ;  Killelea  v,  California  Horse- 
shoe Co.,  140  (3al.  602;  Freeman  v. 
Nashville,  etc.,  R.  Co.,  120  Ga.  469. 

939.  2.  Houston,  etc.,  R.  Co.  v. 
Stuart,  (Tex.  Civ.  App.  1898)  48  S.  W. 
Rep.  799;  Nix  V,  C.  Reiss  Coal  Co., 
114  Wis.  493. 

3.  St.  Louis,  etc.,  R.  Co.  v.  Nelson, 
20  Tex.  Civ,  App.  536. 

930.  1.  Baltimore,  etc.,  R.  Co.  v. 
Spaulding,  21  Ind.  App.  323 ;  Thayer 
V,  Smoky  Hollow  Coal  Co.,  121  Iowa 
121 ;  St.  Louis  S.  W.  R.  Co.  v.  Smith, 
30  Tex.  Civ.  App.  336 ;  San  Antonio, 
etc.,  R.  Co.  V.  Beam,  (Tex.  Civ.  App. 
1899)  50  S.  W.  Rep.  411;  Houston* 
etc.,  R.  Co.  V.  Smith,  (Tex.  Civ.  App. 
1899)  SI  S.  W.  Rep.  506;  Houston,  etc., 
R.  Co.  V.  Milam,  (Tex.  Civ.  App.  1901) 
60  S.  W.  Rep.  591. 

3.  Clear  Creek  Stone  Co.  v,  Dearmin, 
160  Ind.  162 ;  Baltimore,  etc.,  R.  Co. 
V.  Spaulding,  21  Ind.  App.  323;  Gibson 
V.  Burlington,  etc..  R.  Co.,  107  Iowa 
596 ;  Knight  v.  Sadtler  Eead,  etc.,  Co., 
QT  Mo.  App.  574;  Houston,  etc.,  R. 
Co.  V.  Milam,  (Tex.  Civ.  App,  1901) 
60  S.  W.  Rep.  591 ;  Swift  v.  Short,  (C. 
C.  A.)   92  Fed.  Rep.  567. 
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989. 

note  2. 

933. 
note  2. 

934. 

936. 
note  2. 

938. 


n.  TTHDBB    STATITTSS  —  1.  Scope  —  OoTtntry    Aet.  —  See 

2.  Of  Allegations  —  a.    Statutory   Words.  —  See 


See  note  i. 

d.  Alleging  Act  as   Feloniously  Done. 
5.  Inrtmctioiui.  —  See  note  i. 


—  See 


8.  XlMOiiri  BUtntM.  —  See 
State  V.  Vaughn,  164  Mo.  536,  for  an 
indictment  held  to  be  sufficient  under 
the  present  Missouri  statute,  embodying 
that  set  out  in  the  original  note. 

The  Ohio  Statute  prohibiting  maiming 
is  substantially  the  same  as  the  Cov- 
entry Act.  State  v,  Johnson,  58  Ohio 
St.  417. 

933.  8.  Biting  Off  Ear  —  Contra,  — 
See    State    v.    Johnson,    58  Ohio    St. 

417. 

Sorpliisage.  —  Under  a  statute  mak- 
ing it  mayhem  to  put  out  the  eye  or 
slit  the  nose  of  another,  an  informa- 
tion which  charged  that  the  defendant 
did   slit  the   nose    and    eye    was    held 


the  act  was  done  without  lying  in  wait. 
State  V.  Holmes,  (Del.  1903)  55  Atl. 
Rep.  343. 

latent  to  Maim  UnneooMary.  —  Car- 
penter V.  People,  31  Colo.  284. 

936.  8.  See  State  v.  Holmes,  (Del. 
1903)  55  Atl.  Rep.  343,  wherein  the 
court  refused  to  quash  an  indictment 
which  the  prosecution  contended  was 
sufficient  under  a  certain  section  of  the 
statute  without  an  averment  that  the 
act  was  feloniously  done,  although  it 
seems  to  have  been  conceded  that  the 
indictment  would  have  been  insuffi- 
cient under  another  section  of  the 
same   statute. 

938,    1.  Initmotion  Broader  than  In- 


to be   sufficient,    the    averment    as    to    formation. —  An    instruction    submitting 


slitting  the  eye  being  surplusage.    State 
V,  Kyle,  177  Mo.  659. 

•34.  1.  Lying  in  Wait.  —  Under  Rev. 
Stat.  Del.,  p.  924,  c.  127,  S  8,  the  indict- 
ment need  not  contain  an  averment  that 


to  the  jury  the  question  whether  the 
defendant  put  out  an  eye,  when  there 
is  no  such  averment  in  the  informa- 
tion, is  erroneous.  State  v.  Kyle,  177 
Mo.  659. 
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949.    I.  DSFIKITIOK.  —  See  note  2. 
943.    II.  JuBiBDiCTiov.  —  See  note  3. 

Jnriadiotion  as  Affsoted  by  Amomit.  —  See  note  6. 
944.     At  Affeeted  by  Bankruptoy  ProoMdingi.  —  See  note  2. 

m.  Methods  of  Enfobcikg  Lien  —  in  otnmi.  —  See 
note  5. 

945.  IV.  Vattjbe  of  Pbocebdihob  to  Ehfobce  Liev  —  1.  Pro- 
ceeding in  Kem.  —  See  note  3. 

946.  See  note  4. 

2.  Bemedy  Cumulative.  —  See  notes  8,  9. 


943.  2.  Creation  of  Statute.  —  A  me- 
chanics' lien  is  purely  a  creation  of  the 
statute,  and  can  be  availed  of  only  in 
the  manner  and  upon  the  conditions 
specified  in  the  act  giving  the  lien. 
Withrow  Lumber  Co.  v.  Glasgow  In- 
vest. Co.,  (C.  C.  A.)  loi  Fed.  Rep.  863. 

943,  3.  Eadie  v.  Waldron,  64  N. 
Y.  App.  Div.  424,  holding  that  the 
Municipal  Court  of  the  city  of  New 
York  has  jurisdiction  under  Code  Civ. 
Pro.  N.  Y.,  §§  3398-3419;  Finger  v. 
Hunter,  130  N.  Car.  529,  holding  that 
a  justice's  court  has  jurisdiction  where 
the  amount  is  less  than  two  hundred 
dollars;  Noyes  v.  Smith,  (Tex. Civ.  App. 


etc.,  Co.,  92  111.  App.  341,  affirmed  in 
part  sub  nom.  Davis  v,  Upham,  191 
111.  372 ;  Kewanee  Boiler  Co.  v.  Genoa 
Electric  Co.,  106  111.  App.  230;  Christian 
V.  AUee,  104  111.  App.  177;  Deming- 
Colborn  Lumber  Co.  v.  Union  Nat.  Sav., 
etc.,  Assoc,  151  Ind.  463;  Hall  v,  £rk- 
fitz,  125  Mich.  332. 

In  Xliionri  actions  to  enforce  me- 
chanics' liens  are  governed  by  the  gen- 
eral code  of  practice,  except  in  those 
particulars  wherein  the  lien  law  makes 
different  special  provisions.  Pittsburg 
Plate  Glass  Co.  v,  Peper,  96  Mo.  App. 

595- 
945.    8.  Where  No  Penonal  Judgment 


1903)  77  S.  W.  Rep.  649,  holding  that  a  Ii  Demanded,  an   action  to   foreclose   a 

suit   to   foreclose   a  materialman's  lien  mechanics'  lien  is  a  proceeding  in  rem, 

may  be  brought  in  the  District  Court  Simonson   Bros.   Mfg.   Co.  v.   Citizens* 

of  the  county  where  the  real  estate  is  State  Bank,  105  Iowa  264. 


situated.  See  also  Sprague  Invest.  Co. 
V.  Mouat  Lumber,  etc.,  Co.,  14  Colo. 
App.  107,  wherein  the  court  commented 


946.    4.    Portsmouth   Sav.   Bank  v, 
Riley,   54    Neb.   531. 
S.  The  Foreeloenre  of  the  lien  le  Only 


adversely  on  the  frequency  of  statutory     Ancillary   to  the  main  cause  of  action, 


alterations  in  the  mechanics'-lien  laws. 

6.  So  Demands  of  Several  Claimants 
Cannot  Be  Aggregated  to  confer  juris- 
diction on  the  court  to  render  a  per- 
sonal judgment  where  the  amount  of 
the  undivided  demands  is  less  than*  the 
amount  necessary  to  confer  jurisdiction. 
Miller  v.   Carlisle,   127   Cal.   327. 

944.  2.  Holland  v.  Cunliff,  96  Mo. 
App.  67. 

5.  Antlers  Park  Regent  Min.  Co.  v. 
Cunningham,    29   Colo.    284 ;    M.    Pugh 


the  basis  of  the  cause  of  action  being 
the  debt  due  to  the  plaintiff.  Ryndak 
V.  Sea  well,  13  Okla.  737. 

9.  Olson  r.  O'Malia,  7$  111.  App.  387 ; 
Power  V.  Onward  Constr.  Co.,  (Supm. 
Ct.  Spec.  T.)  39  Misc.  (N.  Y.)  707. 

Personal  Judgment  as  Inddent  to  Fore- 
closure  Proceeding.  —  Where  a  subcon- 
tractor, having  completed  his  contract, 
brings  an  action  to  foreclose  his  lien 
and  makes  the  contractor,  the  owner, 
and  other  lienors  defendants,   the  fact 


Co.  V.   Wallace,   198   111.  422,  affirming     that  as  an  incident  to  the  foreclosure 
99  111.  App.  212;  Davis  V.  Rittenhouse,     of   his   lien   he   asks    also    for    a    per- 

124 


Vol.  XIII. 


MECHANICS  LIENS. 


946- 9S9 


946.    T.  How  Suit  Commencsb.  —  See  notes  lo,  1 1. 
947*    See  note  2. 

VI  Fbogess.  —  See  note  3. 
948.     Serrioe  upon  SeTeral  Defendants,  —  See  note  2. 

Proceff  on  GrotB-bill.  —  See  note  4. 
949«     Serrioe  by  Fnblio&tion.  —  See  note  I. 

Vn.  Fabties  —  1.  Plainti£Bi  —  a.  In  General.  —  See 


note  2. 
9SO. 
9S1. 


d.  Lien  Claimants.  —  See  note  6. 
See  note  2. 

e.  Assignees    of  Lien  —  view  that  Assignee  lUy  Sne. — 
See  note  4. 
9tS3.    See  note  i. 


sonal  judgment  against  different  parties 
supposed  to  be  liable  for  the  debt  se- 
cured by  the  lien  or  different  parts  of 
it  does  not  convert  what  would  other- 
wise have  been  a  single  cause  of  ac- 
tion into  a  double  one.  New  Jersey 
Steel,  etc,  Co.  v.  Robinson,  60  N.  Y. 
App.  Div.  69,  affirming  33  Misc.  (N.  Y.) 
361. 

946.  10.  Bums  v.  White  Swan  Min. 
Co.,  35  Oregon  305,  quoting  13  Encyc. 
OF  Pl.  and  Pr.  946. 

11.  Bums  V.  White  Swan  Min.  Co., 
35   Oregon  305. 

1147.  2.  In  Nebraska  an  action  to 
foreclose  a  mechanics'  lien  is  commenced 
at  the  date  of  the  summons  which  is 
served  upon  the  defendant.  Calkins  v. 
Miller,  55  Neb.  601. 

8.  Missoula  Mercantile  Co.  v.  O'Don- 
nell,  24  Mont.  75. 

M8.  8.  Benrioe  on  a  Tnutee  in  Bank- 
ntptey  of  the  original  owner,  appointed 
after  the  lien  has  been  filed,  has  been 
held  to  be  sufficient  without  service  on 
the  bankrupt.  Hawkins  v.  Boyden,  25 
R.  I.  181. 

4.   Powell  V.  Nolan,  27  Wash.  318. 

949.  1.  In  Hebraska  the  published 
notice  takes  the  place  of  a  summons, 
and  must  inform  the  defendant  on  what 
date  he  is  required  to  answer;  and  he 
must  be  required  to  answer  on  the  date 
fixed  by  the  code.  The  statute  is  man- 
datory. Neither  the  courts  nor  the  clerks 
of  the  court  are  invested  with  any 
discretion  as  to  the  time  in  which  a 
notice  by  publication  shall  be  published, 
what    it    shall    contain,    nor    on    what 


2232,  not  purporting  in  any  manner  to 
be  a  personal  judgment  against  any 
nonresident  defendant,  substituted  ser- 
vice of  process  by  publication  against 
such  defendant  is  valid,  the  proceeding, 
as  to  such  defendant,  being  in  its  char- 
acter in  rem.  Genest  v.  Las  Vegas  Ma- 
sonic Bldg.  Assoc,  (N.  Mex.  1902)  67 
Pac.  Rep.  743, 

2.  Husband  and  Wife.  -^  Where  the 
wife  is  not  a  party  to  the  contract 
made  with  her  husband  for  materials 
for  a  building  on  her  land,  a  lien  for 
such  materials  cannot  be  enforced.  Hall 
V,  Erkfitz,  125  Mich.  332. 

950*  6.  Northwestern  Loan,  etc., 
Assoc.  V,  McPherson,  23  Ind.  Vpp.  250, 
quoting  13  Encyc.  of  Pl.  and  Pr.  950. 
See  also  Leslie  v.  Reed,  107  III.  App. 
248.  In  the  case  first  cited  it  was  held, 
however,  that  a  junior  mortgagee  and 
cross-complainant  was  in  no  way  preju- 
diced by  a  joinder  of  plaintiffs  whose 
interests  were  several,  inasmuch  as  the 
court  might  on  its  own  motion,  under 
the  statute,  have  consolidated  the  ac- 
tions if  brought  separately. 

951*  2.  Northwestern  Loan,  etc., 
Assoc.  V.  McPherson,  23  Ind.  App.  250, 
quoting  13  Encyc.  of  Pl.  and  Pr.  950 
[951],  the  whole  text  paragraph. 

4.  Sprague  Invest.  Co.  v.  Mouat  Lum- 
ber, etc.,  Co.,  14  Colo.  App.  107 ;  Per- 
kins V.  Boyd.   16  Colo.  App.  266. 

953*  1.  Cady  v.  Fair  Plain  Literary 
Assoc,  (Mich.  1903)  97  N.  W.  Rep. 
680;  House  V.  Schulze,  21  Tex.  Civ. 
App.  243. 

Contract  Assigned  Before  Work  Corn- 


date  the  defendant  shall  be  notified  that    pleted.  —  In  Moore  v.  Dugan,  179  Mass. 


he  is   required   to  answer.     Calkins  v. 
Miller.  55  Neb.  601. 

In  Hew  Kezioo,  in  an  adjudication  of 
^  lien  under  Comp.  Laws  1897,  S§  2216- 


153.  it  was  held  that  where  a  contractor 
assigns  his  contract  before  completion 
of  the  work,  and  the  work  is  finished 
by  the  assignee,  the  fact  that  the  con- 
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953.  2.  Defendants  —  b.  Owner.  —  See  note  2. 

954.  c.  Principal  Contractor  —  view  that  Priadpai  Gontzmetm 

Ii  Proper  but  Kot  Heoeisary  Party.  —  See  notes  I,  2,  4. 

955.     View  that  Oontraotor  Ii  Keoenary  Party.  —  See  note  2. 
9«I6.     See  note  3. 

XiiMori  Bole.  —  See  note  4. 

957.  See  note  3. 

d.  Other  Claimants.  —See  notes  5,  6. 

958.  other  Keohanios*  Lien  ClaimanU.  —  See  note  2. 
Partiet  Having  Ho  Interest.  —  See  note  3. 


tractor  joins  with  the  assignee  as  plain- 
tiff for  his  benefit  in  a  suit  to  enforce 
the  lien  does  not  prejudice  the  defend- 
ant. 

953.  2.  Missoula  Mercantile  Co.  v. 
O'Donnell,  24  Mont.  65,  rehearing  de- 
nied 24  Mont.  75. 

Holder  of  Equitable  Interest.  —  A  me- 
chanics* lien  may  be  enforced  against 
the  holder  of  the  equitable  interest  in 
.  property  although  no  one  holding  or 
representing  the  legal  title  is  made  a 
party  to  the  proceeding.  Sheppard  v. 
Messenger,  107  Iowa  717.  See  also 
Carey-Lombard  Lumber  Co.  v.  Bier- 
bauer,  76  Minn.  434. 

9M«  1.  San  Francisco  Paving  Co. 
V.  Fairfield,  134  Cal.  220;  Freese  v. 
Avery,  57  N.  Y.  App.  Div.  633,  holding 
that  the  principal  contractor  may  be  made 
a  defendant,  or  a  party  plaintiff  if  he 
consents  or  so  desires. 

2.  San  Francisco  Paving  Co.  t/.  Fair- 
field, 134  Cal.  220. 

4.  Hand  Mfg.  Co.  v,  Marks,  36  Ore- 
gon 523. 

Where  the  Head  Contraotor  Has  As- 
signed to  the  subcontractor  all  his  right 
to  the  fund,  he  is  not  a  necessary  party 
in  an  action  by  the  subcontractor  against 
the  owner.  Kloeppinger  v.  Crasser,  25 
Ohio  Cir.  Ct.  90. 


the  filing  of  the  lien  statement.  West- 
em  Sash,  etc.,  Co.  v.  Heiman,  65  Kan.  5. 

4.  In  Missouri  it  has  been  held,  how- 
ever, that  the  fixing  of  the  lien  upon 
the  property  is  one  of  the  prime  ob- 
jects of  the  statute,  and  this  object 
may  be  attained  notwithstanding  either 
the  insolvency  or  the  absence  of  the 
chief  debtor;  that  if  the  contractor  is 
absent  and  not  brought  before  the  court, 
a  personal  judgment  is  dispensed  with; 
and  that  even  the  omission  to  make 
the  contractor  a  party  is  a  mere  irreg- 
ularity. Holland  v,  Cunliff,  96  Mo. 
App.  67. 

957.  8.  Holland  v,  Cunliff,  96  Mo. 
App.  67. 

6.  Culver  v,  Lieberman,  (N.  J.  1903) 
55   Atl.  Rep.  812. 

6.  Emack  v,  Campbell,  14  App.  Cas. 
(D.  C.)  186,  holding  that  lien  claimants 
who  have  been  made  defendants  are 
not  required  to  take  affirmative  action 
by  way  of  cross-bills  in  an  action  by 
a  claimant  of  a  similar  lien  in  order 
to  participate  in  the  fund  to  be  real- 
ized by  the  suit.  Culver  v.  Lieberman, 
(N.  J.   1903)   55  Atl.  Rep.  812. 

95S.  2.  Gaas  v.  Souther,  167  N.  Y. 
604,  affirming  46  N.  Y.  App.  Div.  256. 

3.   Cochran  v.  Yoho,  34  Wash.  238. 

Parties  Having  Fo  Interest  in  the  Liti* 


955.    2.    Clayton  v.  Farrar  Lumber    gation.^ —  In    an    action   brought   by   a 


Co.,   119  Ga.  37;  O'Brien  v.  Gooding, 
194  111.  466. 

956.  3.  In  Kansas,  when  an  action 
to  foreclose  a  materialman's  lien  is 
reg^ularly  brought  against  the  owner  of 
the  premises  within  a  year  from  the 
time  of  filing  such  lien,  the  contractor 
may  be  made  a  party  thereto,  upon 
the  application  of  either  party,  after 
the  expiration  of  a  year,  and  an  action 
so  commenced  is  not  barred  by  the 
statute  of  limitations  because  of  the 
failure  to  make  the  contractor  a  party 
before  the  expiration   of  a  year  from 


subcontractor  against  a  contractor  to 
foreclose  a  mechanics'  municipal  lien 
against  moneys  due  to  such  contractor, 
the  city  is  not  a  necessary  party  where 
it  appears  that,  having  paid  over  the 
moneys  due  the  principal  contractor 
upon  his  giving  bond  to  discharge  the 
lien,  the  city  is  not  interested  in  the 
litigation  and  could  not  be  prejudicially 
afTected.  Hawkins  v.  Mapes-Reeve 
Constr.  Co.,  82  N.  Y.  App.  Div.  72. 

Conditional  Vendor.  —  Parties  who 
have  furnished  gas  fixtures  for  a  build- 
ing under  a  conditional  sale,  the  owncr- 
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•as,    e.  Purchasers  of  Property  Subject  to  Lien.  — 

[In  Delaware  the  statute  is  in  its  main  features  like  that  of  Penn- 
sylvania, and  the  "  owner  "  or  "  reputed  owner  "  is  he  with  whom 
the  contract  is  made,  and  he  is,  therefore,  the  only  necessary 
defendant.***] 

[In  Colorado  a  mechanics'-lien  statement  should  be  filed 
against  the  owner  at  the  time  when  the  claim  is  filed,  or  the  one 
in  whom  the  property  may  have  vested  between  the  beginning  of 
the  work  and  its  conclusion.'**] 

959.  See  notes  3,  4. 

960.  See  note  i. 

PnrobftMn  After  ComiiieiiMmont  of  Bait  —  See  note  2. 

g.  Assignees  and  Assignors.  —  See  note  4. 
969.  j\  Trustee  and  Cestui  Que  Trust.  —  See  notes  i,  5. 
993.    k.  Mortgagees.  —  See  note  i. 


ship  remaining  in  the  vendors  until 
payment  in  full,  are  not  necessary 
parties  defendant.  Baldinger  v.  Levine, 
83  N.  Y.  App.  Div.  130. 

958.  4tf.  Carswell  v.  Patzowski, 
(Del.  1903)  55  Atl.  Rep.  342. 

Alb,  Chicago  Lumber  Co.  v,  Dillon, 
13  Colo.  App.   196. 

M9.  S.  In  lilinoii  tax-title  holders 
may  be  made  parties  in  proceedings 
to  foreclose  a  mechanics'  lien  as  "  par- 
ties in  interest."  Glos  v,  John  O'Brien 
Lumber  Co.,  183  111.  211. 

i.  In  Few  Tork  it  has  been  held  that 
purchasers  of  a  house  which  is  to  be 
considered  a  part  of  the  realty,  who 
have  acquired  their  rights  thereto  after 
the  mechanics*  lien  has  attached,  but 
prior  to  foreclosure  proceedings,  must 
be  made  parties  to  the  action  in  order 
to  be  bound  by  a  judgment  of  fore- 
closure. Bumham  v,  Raymond,  64  N. 
Y.  App.  Div.  596. 

960.  1.  Texas,  —  The  original 
debtor  is  a  necessary  party  where  the 
grantee  has  not  assumed  the  debt.  Wal- 
ter V.  Dearing,  (Tex.  Civ.  App.  1901) 
65  S.  W.  Rep.  380. 

8.  Western  Brass  Mfg.  Co.  v.  Boyce, 
74  Mo.  App.  343. 

4.  Bierschenk  v.  King,  38  N.  Y.  App. 
Div.  360. 

9M«  1.  Landau  v.  Cottrill,  159  Mo. 
308. 

5.  Compare  Western  Brass  Mfg.  Co. 
V.  Boyce,  74  Mo.  App.  343,  wherein  it 
was  held  that  where  the  trustee  is 
the  only  party  named  in  the  trust  deeds 
as  representing  the  interests  of  the  bene- 
ficiaries, the  plaintiff  is  not  required  to 
institute  a  search   in  another  state  to 


discover  who  might  be  the  equitable 
beneficiaries,  and  the  trustee  is  the  only 
necessary  party. 

063.  1.  In  Indiana  it  has  been  held 
that,  while  in  an  action  to  foreclose  a 
mechanics'  lien  it  is  not  necessary  to 
make  .  a  junior  mortgagee  a  party 
thereto,  nor  is  it  absolutely  necessary 
to  the  validity  of  such  foreclosure  pro- 
ceedings that  either  senior  or  junior 
incumbrancers  should  be  made  parties, 
the  rights  of  such  incumbrancers  as  are 
not  made  parties  are  in  no  wise  affected 
by  the  foreclosure  of  the  mechanics' 
lien ;  and  where  the  year  given  by  the 
statute  to  foreclose  such  liens  has  ex- 
pired without  a  foreclosure  against  the 
mortgagees,  the  lien  ajid  the  judgment 
based  thereon  are,  as  to  such  mort- 
gagees, absolutely  void,  and  a  sale  under 
the  decree  of  foreclosure  may  be  en- 
forced. Martin  v.  Berry,  159  Ind.  566. 
See  also  Deming-Colborn  Lumber  Co. 
V.  Union  Nat.  Sav.,  etc.,  Assoc,  151 
Ind.  463. 

In  Kentndky  it  is  not  necessary  to 
poin  a  mortgagee  whose  mortgage  was 
executed  and  recorded  during  the  pend- 
ency of  the  action.  Middleton  v, 
Davis-Rankin  Bldg.,  etc.,  Co.,  (Ky. 
1898)  45  S.  W.  Rep.  896. 

In  How  Tork,  under  Laws  1885,  c. 
342,  9  i7>  only  parties  who  have  filed 
notice  of  liens  against  the  property, 
as  well  as  those  who  have  subsequent 
liens  and  claims  by  judgment,  mort- 
gage, or  conveyance,  are  to  be  made 
parties  defendant;  consequently  a  prior 
mortgagee  is  not  a  proper  party.  Brown 
V,  Dan  forth,  37  N.  Y.  App.  Div. 
321. 
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966.  q.    Husband    and    Wife  —  Commuidty    Property.  —  See 
note  3. 

068.  3.  Interveneri.  —  See  note  2. 

969.  Till.  COKPLAINT,  Petitiok,  OB  Bill  —  1.  In  General  — 

Paoto  Constitntlng  Orcnmdi  of  Claim.  —  See  note  2. 

2.  Showing  Compliance  with  Statntory  Eequirements. — 
See  notes  3,  4,  5,  6. 

970.  3.  Showing  Defendant's  Interest  in  Property  Sought  to  Be 
Charged.  —  See  notes  1,2. 

966.  8.  Peterson  v.  Dillon,  27 
Wash.  78;  Powell  v.  Nolan,  27  Wash. 
318,  holding  that  both  husband  and 
wife  must  be  made  parties  in  all  ac- 
tions to  foreclose  mechanic3'  liens,  when 
the  property  sought  to  be  charged  with 
the  lien  is  community  property. 

968.  2.  Limitetions.  —  Under  the 
Massachusetts  statute  providing  that 
suit  must  be  begun  within  ninety  days 
after  the  petitioner  ceases  to  labor  on 
or  furnish  materials  for  the  structure 
in  question,  intervening  petitioners  will 
not  be  permitted  to  join  in  a  suit  to 
foreclose  a  mechanics'  lien  after  notice 
has  been  given  to  the  owner  and  all 
other  lien  creditors,  if  more  than  ninety 
days  have  elapsed  between  the  time 
of  ceasing  to  work  or  furnishing  ma- 
terial and  the  filing  of  the  petition,  as 
the  mere  filing  of  an  appearance  by 
such  intervening  petitioners  after  notice 
is  not  the  commencement  of  a  suit  within 
the  meaning  of  the  statute.  Davis  v. 
Arthur,  170  Mass.  449. 

But  in  Angier  v.  Bay  State  Distilling 
Co.,  178  Mass.  163,  it  was  held  that 
where  certain  contractors  have  in  due 
time  filed  their  petition  to  enforce  their 
liens  and  afterwards  another  contractor 
files  a  petition  for  himself  to  enforce 
his  lien,  the  first  petitioners  may  dis- 
continue and  intervene  in  the  later 
suit  although  ninety  days  may  have 
elapsed  between  the  time  of  their  ceas- 
ing to  labor  and  the  filing  of  the  in- 
tervening petition. 

OW.  8.  Compare  West  Virginia 
Bldg.  Co.  r.  Saucer,  45  W.  Va.  483. 
wherein  it  was  held  that  a  bill  to 
enforce  a  mechanics'  lien  does  not  re- 
quire very  great  particularity,  because 
the  account  filed  with  the  clerk,  claim- 
ing the   lien,   itself  has  great  effect. 

Whero  Extra  Work  Is  Claimed,  the  com- 
plaint should  specifically  set  out  the 
facts  constituting  such  claim ;  a  mere 
general  averment  is  insufficient.  Sweeney 
V.  Meyer,  124  Cal.  512. 


8.  Newport,  etc.,  Lumber  Co.  v.  Lich- 
tenfeldt,  (Ky.  1903)  72  S.  W.  Rep.  778; 
Rhodes  v,  Jones,  26  Tex.  Civ.  App.  568, 
each  quoting  13  Encyc.  of  Pl.  and  Pr. 
969. 

4.  Rhodes  v.  Jones,  26  Tex.  Civ. 
App.  568,  quoting  13  Encyc.  of  Pl.  and 
Pr.  969. 

6.  Newport,  etc..  Lumber  Co.  v.  Lich- 
tenfeldt,  (Ky.  1903)  73  S.  W.  Rep. 
778;  Rhodes  v.  Jones,  26  Tex.  Civ. 
App.  568,  each  quoting  13  Encyc.  of 
Pl.  and  Pr.  969. 

6.  Statu  of  Plalntiit —  It  is  not  essen- 
tial that  the  bill  for  a  mechanics'  lien 
shall  in  express  terms  denominate  the 
complainant  therein  to  be  either  a  con- 
tractor or  subcontractor,  if  the  ma- 
terial circumstances  of  time,  place,  acts, 
and  other  facts  necessary  to  establish 
the  capacity  in  which  arises  the  right 
to  the  relief  claimed  are  plainly  alleged. 
Salem  v.  Lane,  etc.,  Co.,  189  111.  593- 

970.  1.  Sprague  Invest.  Co.  v. 
Mouat  Lumber,  etc.,  Co.,  14  Colo.  App. 
107,  holding  that  there  must  be  a  direct 
allegation  of  ownership;  Wyman  v. 
Quayle,  9  Wyo.  326. 

Snffleioncy  of  Ayorment.  —  Where  the 
complaint,  after  referring  to  the  real 
estate  to  be  affected  by  the  lien  for  labor 
and  material,  alleges  that  the  defendant 
stated  that  he  was  the  owner  thereof, 
and  the  statement  accompanying  the 
complaint  also  avers  that  the  defendant 
is  the  owner,  ownership  is  sufficiently 
alleged.    Matthews  v,  Monts,  61  S.  Car. 

38s. 
Ominion  to  Kame  Owner.  —  An  answer 

of  a  lien  claimant  who  has  been  made 
defendant  is  not  fatally  defective  in 
failing  to  state  the  names  of  the  owners 
at  the  time  when  the  buildings  were 
being  constructed,  if  the  lien  notices 
attached  and  made  a  part  of  the  answer 
name  all  persons  who  have  or  claim  any 
interest  in  the  property.  Title  Guaran- 
tee, etc.,  Co.  V.  Wrenn,  35  Oregon  62. 
8.  Bryan    v.    Abbott,    131    Cal.    221, 
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970.    4.  Avermenta  of  Contract  —  See  note  5. 
973.    See  notes  2,  3,  4. 

973.  5.  Setting  Out  Terms  of  Contract.  —  See  note  4. 

974.  6.  Alleging  that  Materials  Were  Fnrnished  for  Use  in 
Construction  of  Building.  —  See  note  3. 

976.  7.  Alleging  that  Materials  Were  Used  in  Construction  of 
Building.  —  See  notes  3,  4. 

977.  8.  Alleging  Time  of  Furnishing  Materials.  — See  note  i. 

holding  that  a  complaint  is  sufficient  if 
it  gives  the  name  of  the  reputed  owner, 
without  alleging  that  he  is  the  owner 
in  fact. 

9TO«  6.  Leslie  y.  Reed,  107  111.  App. 
248 ;  U.  S.  Mortgage,  etc.,  Co.  v.  Wood, 
10  Ohio  Cir.  Dec.  324. 

979.  8.  Leslie  v.  Reed,  107  111. 
App.  248;  Clapper  r.  Strong,  (Supm. 
Ct  Spec.  T.)  41  Misc.  (N.  Y.)  184; 
Griffith  V.  Maxwell,  20  Wash.  403. 

Oontraet  with  Gontraotor.  —  In  Ala- 
bama it  has  been  held  that  it  is  not 
necessary  to  aver  in  terms  in  the  com- 
plaint that  the  material  furnished  was 
famished  under  a  contract  with  the 
contractor,  if  the  facts  averred  show 
such  contract  and  that  the  materials 
were  furnished  for  and  used  in  the 
building.  Tisdale  v.  Alabama,  etc., 
Lumber  Co.,  131  Ala.  456. 

Kknomer  of  Employer.  —  Under  Code    walks.^ — In  order  to  secure  a  lien  for 


that  the  owner  adopted  the  contract 
between  the  plaintiff  and  contractor  and 
made  it  his  own  contract.  Clarke  v. 
Heylman,  80  N.  Y.  App.  Div.  57a. 

973.  4.  ATermenti  Held  BoAoient.  — 
A  petition  which  set  out  the  contracts 
and  alleged  that  their  legal  effect  was 
to  create  a  lien  on  certain  property 
has  been  held  to  be  sufficient.  Bring- 
hurst  V.  Mutual  Bldg.,  etc.,  Assoc,  19 
Tex.  Civ.  App.  355. 

974.  8.  Dougherty  v.  Loebelenz,  9 
Pa.  Super.  Ct.  344,  holding  that  it  is 
not  necessary  for  a  materialman  to 
allege  or  prove  affirmatively  that  his 
materials  were  furnished  upon  the  credit 
of  the  building,  if  he  shows  that  they 
were  furnished  for  and  entered  into 
its  construction;  Central  City  Brick  Co. 
V.  Norfolk,  etc.,  R.  Co.,  44  W.  Va.  286. 

Alleging  Contrsot  for  Fenoei  and  Side- 


Civ.  Pro.  Cal.,  §  1 184,  the  claim  for  a 
mechanics'  lien  for  labor  done  and  ma- 
terials furnished  is  not  objectionable 
because  the  owner  instead  of  the  con- 
tractor is  named  as  the  person  by  whom 
the  claimant  was  employed.  McClain 
V.  Hutton,   131  Cal.  132. 

8.  Knowledge  of  Owner.  —  In  an  ac- 
tion under  the  Oregon  statute  providing 
for  a  lien  where  material  has  been 
famished  and  repairs  have  been  made 
with  the  knowledge  of  the  owner,  who 
has  not  posted  any  notice  repudiating 
responsibility  therefor,  such  loiowledge 
must  be  alleged.  Hunter  v.  Cordon,  32 
Oregon  443. 

4.   Griffith  v.  Maxwell,  20  Wash.  403. 

Allegations  that  Owner  Adopted  Con- 
traet.  —  A  complaint  by  a  subcontractor 
which  alleges  a  contract  between  the 
owner  and  the  contractor  and  its  aban- 
donment by  the  contractor,  and  after 
setting  out  the  contract  between  the 
plaintiff  and  contractor,  alleges  its  per- 
formance and  completion  by  the  plain- 
tiff at  the  special  instance  and  request 
of  the  owner,  and  his  promise  and  agree- 
ment to  pay  therefor,  sufficiently  alleges 


fences  and  sidewalks,  it  should  be  al- 
leged in  the  petition  that  the  contract 
for  improving  the  building  included  the 
construction  of  sidewalks  and  other  im- 
provements on  the  premises  which  were 
not  a  portion  of  the  building.  Marshall 
V.  Archie  Bank,  76  Mo.  App.  92. 

976.  8.  In  Oklahoma  a  petition  in 
an  action  to  foreclose  a  mechanics*  lien 
for  material  furnished  must  allege  that 
the  material  was  actually  used  in  the 
construction  of  the  building.  Ryndak 
V.  Seawell,  13  Okla.  737. 

4.   See  Bogue  v.  Guthe,  54  Neb.  236. 

977.  1.  Illinois.  —  In  a  petition 
which  undertakes  to  set  out  a  verbal 
contract  to  furnish  materials,  allega- 
tions that  the  contract  was  made  June 
14,  1898,  that  the  material  was  to  be 
"  delivered  within  a  reasonable  time, 
to  wit,  within  one  year  thereafter,"  that 
the  last  material  was  delivered  Sept. 
30,  1898,  and  that  by  the  contract  it 
was  to  be  paid  for  on  Jan.  15,  1899, 
are  sufficient  without  fixing  a  definite 
day  when  the  materials  were  to  be  de- 
livered. Chicago,  etc..  Lumber  Co.  v. 
Russler,  100  111.  App.  432.    But  such  a 
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97 8,  9.  Alleging  Completion  of  Performance.  —  See  note  i. 

979,  10.  Alleging  Time  and  Place  of  Performance  —  Time  of  Per- 
formaiioe.  —  See  note  i . 

11.  Alleging  that  Money  Is  Due.  —  See  notes  3,  4. 

980,  AUeging  tlutt  Money  Wai  Duo  Origioal  Gontnetor.  —  See  note  3. 

981,  12.  Alleging  Time  of  Payment.  —  See  notes  6,  7. 
989.    13.  Alleging  Demand  for  and  Eefosal  of  Payment.  —  See 

note  2. 

983,    14.  Description  of  Property  —  a.  Necessity  for  De- 
scription. —  See  notes  i,  2,  3. 

b.  How  Propertv  Described.  —  See  notes  4,  5. 

petition  is  fatally  defective  if  it  fails  An  Inoomet  StatonMiit  of  the  Amount 

to  show  that  by  the  terms  of  the  con-  Bne  will  not  invalidate  the  claim  unless 

tract  the  material  was  to  be  furnished  made  in  bad  faith.     Culmer  v.  Caine,  22 

in  one  year  from  the  date  thereof  and  Utah  216. 

payment    therefor    made    within    such  980.    3.   Ganahl  v.   Weir,   130   Cal. 

time.     Hindert  v,  American  Trust,  etc.,  237 ;  Hathome  v.  Panama  Park  Co.,  44 

Bank,    198   111.    538,   affirming    100    111.  Fla.    194;  Freese  r.  Avery,   57    N.    Y. 

App.  85.  App.  Div.  633 ;  Ball,  etc.,  Co.  v.  Jona- 

Sonth  Carolina.  —  A  complaint  which  than   Qark,  etc.,   Co.,    31    N.   Y.  App. 

alleges   that   the   work   was   performed  Div.  356.     Contra,  H.  F.  Cady  Lumber 

and    materials    were    delivered    to    the  Co.  v.  Conkling,  (Neb.  1904)  98  N.  W. 

defendant  during  the  months  of  January,  Rep.  42. 

February,   and   March   substantially   al-  9§1.    6,   Leslie  v.  Reed,  107  111.  App. 

leges  that  the  date  of  ceasing  to  labor  248.       See   also    Sedgwick   v.    Concord 

and    furnish    material    was    in    March.  Apartment  House  Co.,  104  111.  App.  5. 

Matthews  v.  Monts,  61  S.  Car.  385.  7.  A  Mistake  in  the  complaint  as  to 

Allegation   that   Bnit  Wai    Inatitnted  the  time  when  the  contract  price  for  the 

Within  Statutory  Period. —  In     Savings  work    was    to  be  paid    is    immaterial, 

Bank  v.  Powhatan  Clay  Mfg.  Co.,  (Va.  where  the  contract,  the  claim  of  lien, 

1904)  46  S.  E.  Rep.  294,  it  was  held  that  and  the  findings  show  the  facts  and  the 

a  bill  to  foreclose  a  mechanics'  lien  for  defendants  are  not   misled.      Webb   v. 

material  furnished   is  demurrable  if  it  Kuns,  (Cal.  1898)  54  Pac.  Rep.  78. 

fails  to  allege  that  the  suit  had  been  9§3,     2.   Duckwall     v.    Jones,     156 

brought  within  the  period  prescribed  by  Ii^d.  682. 

the  statute.  9§3.    1.  Deeoription  by  Beferenoe  — 

97§.     1.   Robinson  v.  Chinese  Chan-  Bhode  Island. —  In    Murphy    v.    Guisti, 

table,  etc.,  Assoc,  47  N.  Y.  App.  Div.  69.  22  R.  I.  588,  it  was  held  that  a  petition 

979.     1.   Leslie  v.  Reed,  107  111.  App.  of  a  materialman  is  sufficient  if  it  de- 

248.  scribes  the  building  by  reference  to  the 

8.  Pleading     Condition    Precedent.  —  contract  made  by  the  owner  with  the 

Where  by  the  terms  of  the  contract  the  contractor,  to  whom  the  lien  claimant 

obtaining  and  presentation  of  a  certifi-  furnished  the  materials, 

cate  of  the  architect  is  a  condition  pre-  2.  Matthews  v,  Monts,  61  S.  Car.  385. 

cedent  to  the  right  to  final  payment  on  Variance  Between  General  and  Speoiile 

the  contract,  the  complaint  must  allege  Beecriptione.  —  In  Sawyer,  etc.,  Lumber 

that  such  certificate  was  given  or  de-  Co.  v,  Clark,  172  Mo.  588,  it  was  held 

manded,  and  if  refused,  the  reasons  why  that  where   the   general   description  of 

it  should  have  been  given,  or  if  waived,  the  land  given  in  the  petition  is  in  coo- 

a  statement  of  that  fact.     McGlauflin  v.  formity  with  the  full  description  in  the 

Wormser,  28  Mont.  177.  lien    paper,    the    court    should    permit 


4.  fjtpedijringltemsof  Aooonnt.— Emack  plaintiff  to  strike  out  a  defective  spe- 

V,  Campbell,  14  App.  Cas.  (D.  C.)   186.  cific  description  in  the  petition  and  pro- 
Alleging  Contract  Prioe. — A  complaint  ceed  under  the  general  description. 

alleging  the  contract  price  at  which  ma-  8.  Perkins  v,  Boyd,  16  Colo.  App.  266. 

terials  were  furnished  sufficiently  alleges  4.  Kunkle  v.  Reeser,  5  Ohio  Dec.  422. 

their  value.      Bringham  v.  Knox,   127  6.  Sawyer,  etc.,  Luxnber  Co.  v.  Clark^ 

Gd.  40.  172  Mo.  588. 
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984.    See  note  i. 

985«    15.  Showing  Beqniute  Steps  to  Create  Lien — a.  Ser- 
vice OF  Notice  or  Claim  of  Lien  —  (i)  Alleging  Service. — 

See  note  i. 
986.    (2)  Setting  Forth  Contents.  —  See  note  i. 

b.  Filing  of  Notice  or  Claim  of  Lien  —  (i)  Show- 
ing Fact  of  Filing.  — See  note  4. 

988.  (2)  Showing  that  Filing  Was  in  Time  —  Waiver  of  Defect. 
—  See  note  2. 

AUeging  Verifloation.  —  See  note  3. 

989.  17.  Alleging  that  There  Are  No  Other  Lien  Claimants. — 
See  note  2. 

990.  22.  Bill  of  Particulars  —  Heoenity  For.  —  See  note  4. 

991.  Single  Lien  —  Speoifio  Sum.  —  See  note  5. 
993.    23.  Joinder  of  Causes  of  Action.  —  See  note  3. 


984.  1.  Sawyer-Austin  Lumber  Co. 
V,  Qark,  82  Mo.  App.  225. 

IllnBtration.  —  Where  a  complaint,  ac- 
companied by  a  diagram  of  the  prem- 
ises, alleged  that  the  contract  was  for 
the  construction  of  a  sidewalk  "  in 
front  of  and  adjoining  the  lot"  de- 
scribed, and  the  contract,  set  out  in  the 
d&im  of  lien,  called  for  a  sidewalk 
"around  that  certain  premises/'  etc.,  it 
was  held  that  the  complaint  was  not 
demurrable  foe  ambiguity.  Bryan  v. 
Abbott,  131  Cal.  222. 

9S«^«  1.  Waterbury  Lumber,  etc., 
Co.  V.  Coogan,  yz  Conn.  519. 

996.  1.  Averment  Held  Snfiloientr — 
An  averment  that  on  a  certain  day  the 
plaintiffs  served  a  written  notice  on  the 
owner  "  setting  forth  that  they  claimed 
a  lien  on  said  building  and  improvement, 
the  amount  thereof,  for  what  and  from 
whom  it  was  owing,"  is  a  sufficient  com- 


filed  in  the  office  of  the  county  clerk, 
the  complaint  is  not  required  to  allege 
the  filing  of  a  notice  of  the  pendency 
of  the  action.  It  is  sufficient  if  that 
fact  appears  from  the  judgment.  Gass 
V.  Souther,  46  N.  Y.  App.  Div.  256, 
aMrtned  167  N.  Y.  604. 

98§.  2.  Bickel  v.  Gray,  81  Mo. 
App.  653. 

8.  Newport,  etc..  Lumber  Co.  v.  Lich- 
tenfeldt,  (Ky.  1903)  72  S.  W.  Rep.  77^f 
quoting  13  Encyc.  of  Pl.  and  Pr.  988. 

989*  8.  Kloeppinger  v.  Grasser,  25 
Ohio  Cir.  Ct.  90. 

990.  4.  See  Smith  v.  Van  Hoose, 
no  Ga.  6z3t  holding  that  a  petition 
against  the  owner  to  foreclose  a  lien  on 
real  estate  by  a  subcontractor  is  demur- 
rable if  it  merely  alleges  that  the  de- 
fendant is  indebted  to  such  subcon- 
tractor in  a  gross  sum  for  work  done 
and  material  furnished  in  the  construe - 


pliance   with    the    requirement    of    the    tion  of  a  house  erected  thereon,  with- 


Aiabama  statute  as  to  averment  of  no- 
tice served,  when  taken  in  connection 
with  other  allegations  showing  the 
amount  of  the  claim,  that  it  was  due 
to  the  plaintiffs  from  the  contractor 
with  the  owner  of  the  lot,  and  was  for 
material  furnished  for  improvements 
described  in  the  complaint.  Tisdale  v. 
Alabama,  etc..  Lumber  Co.,  131  Ala.  456. 
4.  Standiford  v.  Shideler,  26  Ind. 
App.  496. 


out  stating  what  part  of  such  stmi  is  due 
for  work  done  and  what  part  is  for  ma- 
tenal  furnished ;  Murphy  v.  Guisti,  22 
Iv.  I.  588,  holding  that  the  particulars 
of  the  demand  must  be  stated  as  in 
actions  on  book  account. 

Kind  and  Prioee  of  Materials. — In  Cali- 
fornia it  is  unnecessary  to  state  specif- 
ically the  kind  of  materials  furnished 
or  the  prices  of  the  several  items,  where 
it  is  clearly  alleged  that  all  such  ma- 


Filiiisr  Notice  of  Pendeney  of  Action.  —  terials  were  used  on  the  building.     Mc- 

Under  the  New  York  Lien  Law,  which  Clain  v.  Hutton,  131  Cal.  132. 

provides  that  no  lien  is  to  be  extended  991.     6.   Montpelier  Light,  etc.,  Co. 

beyond  a  year  after  notice  of  the  lien  v.  Stephenson,  22  Ind.  App.  175. 

has  been  filed,  unless  an  action  is  com-  993.    8.  Separate  Agreements — When 

menced  to  foreclose  the  lien  and  a  no-  Single  Action  Ues. —  Where  the  demand 

tioe  of  the  pendency  of  such  action  is  includes  work  and  materials  furnished 
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993.  Work  on  Two  Diftinct  Loti.  —  See  note  I. 
Uniting  Ordinary  Aotion  at  Law.  —  See  note  2. 

24,  Prayer.  —  See  note  3. 

25.  Verification. — See- note  4. 

IX.  Plea  ob  Answeb—  1.  Vecessity  For.  —  See  note  5. 
2.  General  Lune  or  General  Denial  —  wiiat  Put  in  iiiao.  — 
See  note  7. 

994.  Hon  Assnmpgit.  —  See  note  3. 

Donialg  Stating  Conoloiioni.  —  See  note  4. 
997,    6.  Another  Snit  Pending.  —  See  note  2. 


under  two  separate  agreements,  a  lien 
for  the  amount  due  under  both  contracts 
may  be  enforced  in  one  action  if  the 
same  property  was  improved  under  both 
agreements  and  the  rights  growing  out 
of  them  are  identical  in  character  and 
as  to  parties.  Alabama  State  Fair,  etc., 
Assoc.  V,  Alabama  Gas  Fixture,  etc.,  Co., 
131  Ala.  256.  See  also  Flanagan  Bros. 
V.  O'Connell,  88  Mo.  App.'i. 

Joining  Clidmi  by  Bankrupt  and  Tnutee. 
—  \n  New  York  it  has  been  held  that 
one  suit  may  be  maintained  to  foreclose 
a  lien  filed  by  a  trustee  in  bankruptcy 
for  materials  furnished  by  the  bank- 
rupts and  a  lien  filed  by  the  bankrupts 
themselves  and  assigned  by  them  to  the 
trustee.  Davis  v.  New  York,  75  N.  Y. 
.^pp.  Div.  518. 

993.  1.  Johnson  v.  Algor,  65  N.  J. 
L  363.  Compare  Kinney  v.  Mathias,  81 
Minn.  64,  wherein  it  was  held  that  the 
holder  of  a  lien  for  material  furnished 
for  the  construction  and  erection  of  two 
buildings,  the  property  of  separate 
owners,  but  located  upon  adjoining  real 
property  and  erected  as  one  structure, 
under  an  ag^reement  between  the  con- 
tractor and  the  owner  of  each  building, 
may  enforce  the  lien  against  the  sepa- ' 
rate  property  of  each  by  showing  the 
proportionate  amount  and  value  of  the 
material  used  in  each  building. 

2.  Under  the  Florida  statutes  one  ac- 
tion may  be  maintained  to  recover  a 
personal  judgment  for  work  and  ma- 
terial furnished  and  upon  account 
stated,  and  at  the  same  time  to  enforce 
a  statutory  lien  for  personal  services 
rendered.  West  v.  Granger,  (Fla. 
1903)  35  So.  Rep.  91. 

8.  A  Prayer  for  Penonal  Judgment, 
in  addition  to  a  prayer  for  the  enforce- 
ment of  the  lien,  will  not  vitiate  a  pe- 
tition which  is  otherwise  sufficient  to 
give  to  the  claimants  the  benefit  of  the 
lien  statutes.  Kasper  v.  St.  Louis  Ter- 
minal R.  Co.,  xoi  Mo.  App.  3^3- 


i.  In  Michigan  verification  is  neces- 
sary under  Comp.  Laws  Mich.  (1897). 
§  10,719.  Daschke  v,  Schellenberg,  125 
Mich.  216. 

5.  Waiver  of  Lien  by  Failore  to  Aniwer. 
—  If  the  liens  of  subcontractors  are 
not  admitted  in  the  complaint,  a  defend- 
ant who  has  filed  a  lien  and  fails  to  an- 
swer will  be  deemed  to  have  waived  his 
lien.  McConologue  v.  Larkins,  (Supm. 
Ct.  Spec.  T.)   32  Misc.  (N.  Y.)   166. 

7.  Waiver  of  Defect!.  —  A  plea  of  the 
general  issue  waives  defects  in  the 
claim.  General  Fire  Extinguisher  Co. 
V.  Magee  Carpet  Works,  199  Pa.  St. 
647. 

Unpaid  Balance.  —  A  denial  by  the 
owner  that  any  unpaid  balance  or  any 
sum  was  due  to  the  contractor  at  the 
time  when  notice  of  the  claim  of  a  ma- 
terialman was  served  upon  the  owner 
puts  in  issue  an  allegation  of  such  un- 
paid balance.  Alabama  Lumbar  Co.  r. 
Smith,  139  Ala.  179. 

994.  8.  The  Y^^^ity  of  a  Baboon- 
tractor's  Lien  is  not  put  in  issue  by  a 
plea  of  "  no  lien  and  non  assumpsit." 
Thorn  v.  Shields,  8  Pa.  Dist.  129. 

4.  Denials  Held  Inanffident  ai  Stating 
Conclnsions  of  Law.  —  A  plea  that  "  the 
account  filed  to  enforce  by  plaintiff  a 
mechanics'  lien  does  not  purport  to  be 
a  just  and  true  account  of  the  demand 
after  all  just  credits  should  have  been 
given  "  is  a  denial  stating  a  conclusion 
of  law,  and  is  subject  to  demurrer.  The 
plea  should  set  out  the  account  it  refers 
to,  that  the  court  may  judge  of  its  pur- 
port. Alabama  State  Fair,  etc.,  Assoc 
V.  Alabama  Gas  Fixture,  etc.,  Co.,  131 
Ala.  256. 

997.  2.  Pending  Action  to  Booorer 
Debt.  —  A  demurrer  will  not  lie  on  the 
ground  that  the  complaint  sets  forth  that 
another  action  is  pending  and  undeter- 
mined to  recover  the  same  debt,  unless 
the  complaint  shows  on  its  face  that 
the  pending  action  is  to  establish  a  lien 
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997.    7.  Set-ofl^   Counterclaim,   and  Becoupment.  —  See  notes 

3,  Sf  7- 
999.    X.  Ceoss-BILL.  —  See  notes  3,  4. 

Cross-bill  to  Reoover  for  Defective  Work.  —  See  note  6. 

lOOl.     XII.   DEMUBBEE  —  ObjeoUons   Kot   Beaohed  by  Demurrer. — 

See  note  7. 

1003.     Complaint  Good  in  Part.  —  See  note  3. 

Xin.  Yabiajtces  —  1.  Between  Pleading  and  Proof.  — 
See  notes  7,  8. 

and  recover  the  cause  of  action  set  cannot  file  a  cross-bill  and  make  tne 
forth  in  the  last  complaint.  Power  v.  principal  contractor  and  his  sureties 
Onward  Constr.  Co.,  (Supm.  Ct.  Spec,  parties,  to  assert  a  claim  against  the 
T.)  39  Misc.  (N.  Y.)  707. 
997.    8.  Eight  to  Counterclaim  Denied. 


contractor  and  his  sureties  on  their  bond 
of  indemnity  against  such  lien.     McRae 
—  In  Tenney  V.Anderson  Water,  etc.,  Co.,     v.  University  of  the  South,  (Tenn.  Ch. 


67  S.  Car.  II,  it  was  held  that  a  defend- 
ant cannot  interpose  a  counterclaim  in 


1898)    52   S.   W.   Rep.   463.       Compare 
Meyers  v.  Wood,  26  Tex.  Civ.  App.  591, 


an  action  to  foreclose  a  mechanics'  lien,  wherein  it  was  held  that,  in  an  action 

on  the  principle  that  as  a  plaintiff  or  by  a  materialman  against  the  contractor 

petitioner   cannot,   under   the   statutory  and    owner    to    establish    a    mechanics' 

proceeding,  recover  a  judgment  in  per-  lien,  a  cross-bill  setting  out  the  contract 

sonam    against    the    defendant,    neither  and  alleging  damages  from  loss  of  rent 

should  the  defendant  be  allowed  to  al-  by     reason     of     failure     to     complete 

lege  a  state  of  facts  that  would  enable  the  building  within   the  time  specified, 

him  to  recover  a  judgment  in  personam  and    also   alleging   the   execution    of   a 


against  the  plaintiff. 
5.  Cody  V,   Turn  Verein,    167   N.   Y. 


bond  by  the  contractor  for  performance 
and  the  consequent  liability  of  the  sure- 


607,  affirming  48  N.  Y.  App.  Div.  279.  ties  thereon,  stated  a  good  cause  of  ac- 

DebU    Assigned    to    Defendant.  —  A  tion  as  against  a  general  demurrer  by 

builder  sued  under  the  Mechanics'  Lien  the  sureties. 

act  may  not  set  off  debts  accrued  from  4.  Cross-oomplaint  Conolnded  by  Their 
the  plaintiff  to  strangers  and  by  them  Pleadings.  —  In  a  mechanics'  lien  fore- 
assigned   to   the  defendant.     Naylor  v.  closure,  cross-complaints   must  be   held 


Smith,  63  N.  J.  L.  596. 


as  concluded  by  their  claims  as  set  up 


7.  Damages   for   Konperformanoe  may     in  their  pleading^,  and  they  cannot  re< 


be  recouped.  West  Virginia  BIdg.  Co. 
V.  Saucer,  45  W.  Va.  483 ;  Woolf  v. 
Schaeffer,  (Supm.  Ct.  Spec.  T.)  41 
Misc.  (N.  Y.)  640.  But  the  owner  will 
not  be  allowed  to  recoup  for  alleged  de- 


cover  more  than  they  ask.  Culmer  v, 
Caine,  22  Utah  216. 

6.  See  Norton  v.  Sinkhorn,  63  N.  J. 
Eq.   313. 

1001.    7.  Objeotion  that  Part  of  Land 


fects  in  the  building  against  parties  fur-  Lies  in  Another  Town.  —  The  objection 

nishing  the  materials  when  he  has  ac-  that  part  of  the  land  lies  in  a  town  other 

cepted  the  building  and  set  up  no  such  than  that- wherein  the  account  for  which 

claim  against  the  contractor.     Hannah,  the  lien   is  claimed  is  filed   cannot  be 


etc..    Mercantile    Co.   v,    Hartzell,    125 
Mich.  177. 
Orders  on  the  Property  Owner  given  to 


taken  by  demurrer.     Poole  v.  Fellows, 
(R.  I.  1903)  54  Atl.  Rep.  772. 
1003*    3.   Knowles  v,  Baldwin,  125 


laborers  by  the  contractor  for  work  on     Cal.  224. 

the  property  may  be  pleaded  as  counter-         7.  Ludwig  v.  Huverstuhl,  108  111.  App. 

claims  by  the  owner  in  an  action  by  the     461. 

contractor  to  foreclose  a  lien  under  his        8.  Whiting  v.  Koepke,  71   Conn.  77; 

contract.       Boucher  v.  Powers,   (Mont.     Kewanee  Boiler  Co.  v.  (ienoa  Electric 

Co.,  106  111.  App.  230;  Pierce  v.  Barnes, 

106  111.  App.  241. 
Varianoes  Held  Material.  —  Where  the 

claim   of    a   materialman   sets    forth   a 


1904)  74  Pac.  Rep.  942. 

999.    8.  Norton  v,  Sinkhorn,  62  N. 
J.  Eq.  313. 

Cross-bill  Against  Contractor  and  Sure- 


ties. —  In  a  suit  by  a  subcontractor  to     contract  to  deliver  the  materials  at  the 
enforce  a  mechanics'  lien,  the  defendant     reasonable  market  rates,  proof  that  there 
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1004. 

note  I. 
lOOJS. 


See  note  i. 

2.  Between  Pleading  and  Notice  or  Claim  of  Lien. 

See  note  2. 


—  See 


was  an  express  contract  calling  for  fixed 
prices  for  the  materials  constitutes  a 
fatal  variance.  Buell  v.  Brown,  131 
Cal.  158. 

1003.  1.  Immaterial  YarianoM — As 
to  Description  of  Property.  —  Where  an 
affidavit  of  lien  alleged  that  the  ma- 
terials were  furnished  "  in  and  about 
the  alteration  and  repair  of  a  green- 
house building/'  and  the  evidence 
showed  that  they  were  furnished  in  the 
erection  of  five  greenhouse  buildings, 
all  connected,  the  variance  was  held  not 
to  be  sufficient  to  affect  the  lien.  Kunkle 
V.  Reeser,  5  Ohio  Dec.  422. 

As  to  Terms  of  Payment.  —  Where 
the  claim  in  the  statement  was  that  the 
materials  were  to  be  paid  for  in  sixty 
days  from  the  time  of  purchase  of  the 
item,  and  any  item  not  paid  for  within 
that  time  should  bear  interest  at  ten 
per  cent,  until  paid,  and  the  agreed  ac- 
count read  in  evidence  was  to  the  same 
effect,  except  that  it  omitted  reference 
to  the  interest,  the  variance  was  held 
not  to  be  fatal,  the  court  finding  that 
the  claim  attached  to  the  complaint  was 
a  true  statement  of  the  demand.  Mc- 
Qain  v,  Hutton,  131  Cal.  132,  modified 
on  other  grounds  131  Cal.  140. 

As  to  Price  of  Materials.  —  Where 
the  complaint  and  notice  alleged  a  ver- 
bal contract  as  to  the  price  of  the  ma- 
terials furnished,  evidence  that  the  de- 
fendant simply  ordered  the  materials 
without  agreeing  upon  a  specified  price 
and  that  the  plaintiff  charged  their  rea- 
sonable value  after  completion  of  the 
building  was  held  not  to  work  a  ma- 
terial variance.  Wolfley  v.  Hughes. 
^Ariz.  1903)  71  Pac.  Rep.  951. 

As  to  Payments  for  Work.  —  Where 
the  complaint  alleged  that  the  complain- 
ant was  to  be  paid  a  reasonable  sum 
for  any  extra  work  and  that  such  extra 
work  was  done,  findings  that  the  com- 
plainant performed  such  extra  work, 
that  it  was  accepted  on  a  certain  day, 
and  that  "  the  defendants  agreed  to  pay 
therefor  ten  dollars  "  are  not  materially 
variant  from  the  allegations,  since  the 
findings  are  not  that  the  work  was  don- 
under  a  contract  for  an  agreed  price. 
Webb  V.  Kuns,  (Cal.  1898)  S4  Pac.  Rep. 
78. 


Discrepancies  as  to  Amounts  Due  be- 
tween the  statements  in  the  lien  claim 
and  the  evidence  do  not  affect  the  stand- 
ing of  the  lien  where  they  are  not  gross 
and  are  purely  the  result  of  mistake, 
and  no  one  appears  to  have  been  misled 
or  injured  thereby.  Chicago  Lumber 
Co.  V.  Newcomb,  (Colo.  App.  1903)  74 
Pac.  Rep.  786. 

1004.  1.  Varianoas  Held  ImmateriaL 

—  A  complaint  alleging  that  the  legal 
title  was  in  the  wife,  but  that  the  prop- 
erty was  purchased  with  community 
funds,  and  that  the  labor  and  material 
were  furnished  under  a  contract  with 
both  the  husband  and  wife,  has  been 
helci  not  to  be  materially  variant  from 
a  lien  claim  against  the  wife  only,  stat- 
ing that  she  was  the  reputed  owner  and 
that  the  labor  was  furnished  at  her  re- 
quest.    Powell  V.  Nolan,  27  Wash.  318. 

1005.  2.  Varianoei  Held  ImmateriaL 

—  The  mechanics'  lien  law  being  a 
remedial  statute,  and  the  notices  which 
are  required  under  its  provisions  having 
regard  to  substance  rather  than  form,  a 
variance  between  the  claim  of  lien  and 
the  proof  which  could  not  mislead  the 
owners  to  their  injury  is  immateriaL 
Macomber  v.  Bigelow,  126  Cal.  9. 

As  to  Ownership  of  Building.  —  In 
Hannah,  etc..  Mercantile  Co.  v.  Hart- 
zcll,  125  Mich.  177,  it  was  held  that 
where  the  ownership  of  the  building  for 
which  the  complainant  furnished  ma- 
terials was  undisputed,  and  it  was  the 
only  one  built  for  such  owner  by  the 
contractor  named  in  the  lien,  and  it  was 
admitted  that  such  owner  did  not  own 
any  interest  in  other  lots  than  those  de- 
scribed in  the  lien,  and  that  the  buildinqj 
erected  under  the  contract  was  upon 
such  lots,  the  lien  should  be  confirmed 
although  there  was  a  variance  between 
the  description  of  the  premises  filed 
with  the  register  of  deeds  and  that  in 
the  complaint. 

As  to  Location  of  Property.  —  Where 
the  only  variance  between  the  descrip- 
tion of  the  property  in  the  complaint 
and  that  in  the  lien  notice  is  in  the 
designation  of  the  street  numbers  cf 
the  building,  it  is  not  material.  Griffith 
V.  Maxwell,  20  Wash.  403. 

In  Northwestern  Loan,  etc.,  Assoc,  v. 
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1006.  XIV.  AMSHDMEHT8  —  1.  Of  LiexL  Claim.  —  See  note  3. 

1007.  S.  Of  Petition  or  Complaint  —  a.  As  to  Parties  — 
(i)  Correcting  or  Striking  Out  Names  of  Parties.  —  See  note  4. 

(2)  Adding    New    Parties  —  Wlwn    PcnnifsiUft.  —  See 
note  9. 

1008.  Time  of  Bringing  Suit  m  to  Hew  Party  Added.  —  See  note  2. 

1009.  b.  As  TO  Allegations  —  Amendmente  Not  Changing  Canie 
of  Aetion.  —  See  notes  2,  3. 

Oorreetlng  Deeeription  of  Property.  —  See  note  4. 
101 0«     Amendmente  as  to  Claim  and  Prayer.  —  See  note  6. 

Deeeription  of  Contract.  —  See  note  y. 

Other  Amendments,  —  See  note  8. 
101 1.     Verification.  —  See  note  6. 
1013.    XV.  Attaghmeitt  —  1.  Necessity  Per.  —  See  note  i. 

McPherson,  23  Ind.  App.  250,  it  was  Murphy  v,  Guisti,  22  R.  I.  588;  Haw- 
held  that  where  the  lots  were  described  kins  v,  Boyden,  25  R.  I.  181. 
as  lots  54  and  55  in  the  town  of  Ke-  An  Amendment  to  Conform  to  the  Evi- 
wanna,  and  the  findings  showed  that  the  denoe  is  allowable  where  the  defendant 
work  was  done  and  material  furnished  is  not  misled  or  harmed.  Baltis  v, 
on  buildings  on  lots  54  and  55  in  a  cer-  Friend,  90  Mo.  App.  408. 
tain  addition  to  the  town  of  Kewanna,  8.  Perry  v,  Levenson,  82  N.  Y.  App. 
there  was  no  material  variance,  as  the  Div.  94. 

complaint  might  be  amended  to  show  4.  Atkinson    v,    Woodmansee,    (Kan. 

that  there  were  no  lots  in  such  town  1903)  74  Pac.  Rep.  640;  Sawyer- Austin 

with    duplicate    numbers.     See   to    the  Lumber  Co.  v,  Clark,  82  Mo.  App.  225 ; 

same  effect  Duckwall  v,  Jones,  156  Ind.  Wheeler  v.  Monett  Milling  Co.,  73  Mo. 

682.  App.  672^  in  which  last  case  it  was  held 

1006*     S.  Meehan  v,  St  Paul,  etc.,  that  an  amendment  to  conform  to  the 

R.  Co.,  83  Minn.  187,  citing  13  Encyc.  lien  notice  may  be  made  after  the  time 

or  Pl.  and  Pr.  1006.  for  filing  a  lien  has  expired,  since  the 

1007*     4.   Atkinson  v.  Woodmansee,  amendment  relates  back  to  the  institu- 

(Kan.  1903)  74  Pac.  Rep.  640.  tion  of  the  suit. 

9.  Amendment   After  Answer  KaUng  1010.    6.    See  Trueblood  v.  Shell- 

Contraotor  Defendant. — An  amendment  of  house,  19  Ind.  App.  91,  holding  that  an 

a  bill,  filed  within  the  statutory  period,  amendment  to  show  that  materials  were 

making   the  principal   contractor  a  de-  furnished  for  a  particular  building  may 

fendant  after  the  year  has  expired  and  be  allowed  after  the  expiration  of  the 

after   answer   has   been  put   in    is   not  year  in  which  an  action  to  foreclose  can 

prejudicial  to  the  owner  of  the  property,  be  brought. 

nor  does  it  give  to  him  the  right  to  file  an  7.  Modifieation  of  Contract.  —  A  com- 
answer  to  the  bill  thus  amended,  and  to  plaint  alleging  performance  of  the  con- 
set  up  new  or  contradictory  defenses  to  tract  may  be  amended  so  as  to  show 
those  contained  in  the  original  answer,  modifications  of  the  contract  at  the 
Casserly  v,  Wayne  Circuit  Judge,  124  owner's  request.  Poerschke  v.  Horo- 
Mich.  157.  witz,  8^  N.  Y.  App.  Div.  443;  Perry  v. 

100§.     2.    Casserly   v.    Wayne    Cir-  Levenson,  82  N.  Y.  App.  Div.  94. 

cult  Judge,  124  Mich.  157,  holding  that  8.   Burrell  v.  Way,   176  Mass.   164. 

the  new  defendant  brought  in  .by  the  1011.     6.  A    t'erifloation    Kay    Be 

amendment  is  the  only  one  who  can  take  Added  by  amendment  to   an   unverified 

advantage  of  the  fact  that  he  was  not  bill      under     the     Michigan      statutes, 

made  a  party  within  the  year.  Dasrhke  v.  Schellenberg,  125  Mich.  216. 

low*     2.  Perry  v.  Levenson,  82  N.  1013,     1.   Taylor  v.  Tennessee  Lum« 

Y.  App.  Div.  94,  holding  further  that  a  ber  Co.,  107  Tenn.  41 ;  Perkins  Oil  Co. 

referee  has  the  same  power  to  permit  v.  Eberhart,  107  Tenn.  409. 

an  amendment  of   the   pleadings  upon  How  Suit  Commenoed.  —  Since  the  enact- 

reference  as  the  court  has  upon  a  trial ;  nient  of  Code  Tenn.  1858,  §  3543,  which 
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1019. 
1018. 

Defects 
1019. 
1093. 
1034. 

ehiiMtti.  — 

109S. 
1096. 


2.  Time  of  Sirnig  Out  Attaclunent.  —  See  note  6. 

XVI  SciBE  Facias  —  1.  To  Enforce  Iden  —  d.  How 
IN  W  RiT  Taken  Advantage  Of.  —  See  notes  8,  9. 

e.  Service  and  Return  of  Writ.  —  See  notes  i,  3. 

XXL  Pbactice  IK  Justices'  Coubts.  — See  note  5. 

XXn.  Tbial  -^  1.  Consolidation  of  Actions  —  [in  Mmm- 
See  note  aJ] 

[in  Indiana.  —  See  note  6a.'] 

8.  Bight  to  Jnry  TriaL  —  See  note  8. 

See  note  6. 


provides  that  this  lien  "is  enforced  by 
attachment  at  law  or  in  equity  sued  out 
upon  bill  or  petition  under  oath  setting 
forth  the  facts,"  a  suit  to  enforce  a  me- 
chanic's lien  cannot  be  commenced  by 
affidavit,  nor  can  the  writ  of  attachment 
be  issued  by  the  clerk  without  the  fiat 
of  a  judge  or  chancellor.  De  Soto  Lum- 
ber Co.  V.  Loeb,  no  Tenn.  251. 

1013.  6.  In  Maine,  under  Pub.  Laws 
1897,  c.  232,  §  I,  the  attachment  must  be 
made  within  ninety  days  after  the  ma- 
terials were  furnished,  and  Sundays  may 
be  included  in  the  computation  of  the 
time;  consequently  if  the  last  of  the 
ninety  days  falls  upon  Sunday,  an  at- 
tachment on  the  following  Monday  is 
too  late.  Oakland  Mfg.  Co.  v.  Lemieux, 
98  Me.  488. 

101§.  8.  Bill  of  Partionlars  Containing 
Xienable  and  Bonlienable  Items.  —  If  the 
bill  of  particulars  in  scire  facias  upon 
a  mechanic's  lien  contains  items  not 
properly  chargeable,  but  such  items  are 
separate  and  distinct,  and  not  so  mingled 
and  intermingled  as  to  be  inseparable, 
a  motion  to  quash  the  writ  should  be 
denied.  Perkins  v.  Wilson,  i  Marv. 
(Del.)  196.  See  to  the  same  effect  £au 
Claire-St.  Louis  Lumber  Co.  v.  Wright, 
81  Mo.  App.  535. 

9.  Perkins  v.  Wilson,  i  Marv.  (Del.) 
19^. 

lOlO,  1 .  Failure  to  Serve  Terretenant. 
—  In  Pennsylvania,  in  scire  facias  on  a 
mechanics'  lien  by  a  subcontractor 
nprainst  the  owner  and  contractor,  a 
judgment  may  be  entered  against  the 
defendants  notwithstanding  the  fact 
that  the  terretenants  were  not  served 
pursuant  to  the  requirements  of  the  Act 
of  May  16,  1895,  P'  L.  84.  CJordon  v. 
Norton,  9  Pa.  Dist.  29. 

3.  In  Delaware  the  statute  (Rev.  Stat. 
Del.,  p.  820)  is  similar  to  that  of  Penn- 
sylvania, and  must  be  construed  strictly. 
Carswell  v.  Patzowski,  3  Penn.   (Del.; 

593- 


In  Penntylvania,  where  there  has  been 
personal  service  upon  the  contractor  and 
a  return  of  nihil  habet  and  posting  as  to 
the  owner  for  more  than  ten  days  prior 
to  the  return  day,  a  judgment  by  de- 
fault may  be  entered  on  the  quarto  die 
post.     Conley  v.  Zweighaft,  7  Pa.  Dist. 

87. 

1033.  6.  O'Brien  v,  Gooding,  194 
111.   466. 

10d4,  a.  In  a  proceeding  under 
Pub.  Stat.  Mass.,  c.  191,  to  enforce  me- 
chanics* liens,  where  the  parties  to  sev- 
eral petitions  are  the  same,  although 
no  order  of  consolidation  has  been 
made,  the  Superior  Court  has  authority, 
on  appeal  from  the  District  Courts  to 
consider  the  cases  together  and  as  in 
substance  one  case,  and  to  enter  an 
order  of  sale  in  the  one  case  and  recite 
in  that  case  the  names  of  all  lienors 
who  had  established  their  liens  in  either 
of  the  cases  and  the  amount  due  on 
each  as  established  by  the  judgments  of 
the  lower  courts  from  which  no  appeal 
was  taken,  or  by  the  Superior  Court; 
and  separate  costs  may  be  allowed  in 
each  case.  Dahlborg  v.  Wyzanski,  175 
Mass.  34. 

6^.  Separate  Actioni  by  DifEinreiit  Lien 
Claimants  may  be  consolidated  under 
the  Indiana  practice.  Northwestern 
Loan,  etc.,  Assoc,  v.  McPherson,  23  Ind. 
App.  250. 

liKI5.  8.  Hathorne  v.  Panama  Park 
Co.,  44  Fla.  194,  holding  that  a  statute 
providing  for  enforcement  of  the  liens  of 
mechanics  and  materialmen  by  bill  in 
equity  is  not  in  derogation  of.  the  con- 
stitutiooial  provision  that  "  the  right  of 
trial  by  jury  shall  be  secured  to  all  and 
remain  inviolate  forever."  Powell  r. 
Nolan,  27  Wash.  318. 

1026.  6.  Pearce  v.  Albright,  (N. 
Mex.  1904)  76  Pac.  Rep.  286;  Steuer- 
wald  V.  Gill,  85  N.  Y.  App.  Div. 
605 ;  Siebrecht  v.  Hogan,  99  Wis. 
437. 
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1037.     4.  Findings.  —  See  notes  i,  5. 

1099.    XXm.  JTuDaMEHTS  anb  Decbees  —  1.  Nature  of  Judg- 
ment or  Decree.  —  See  note  3. 

2.  Bequisites  of  Judgment  or  Decree  —  a.  CONFORMITY 
TO  Statute.  —  See  note  4. 

1030.    b.  Conformity  to  Pleadings.  —  See  notes  i,  5. 

103S.    e.  Limiting  to  Owner's  Interest.  —  See  note  2. 

1033.  8.  Effect  of  Judgment  or  Decree  —  b.  Conclusiveness 
of  Judgment  or  Decree.  —  See  note  i. 

1034.  6.  Personal  Judgments  or  Decrees^ a.  NECESSITY  OF 
Contract  Relations  to  Sustain.  —  See  note  6. 

103«S.     See  note  i. 


1IKI7.  1.  Leslie  v.  Reed,  107  111. 
App.  348. 

5.  Tisdale  v,  Alabama,  etc..  Lumber 
Co.,  131  Ala.  456;  Morse  v.  Ellis,  172 
Mass.  378.  See  also  Storer  v.  Boggs, 
(Neb.  1902)  91  N.  W.  Rep.  555. 

FIndingt  Held  Hot  Sofficient  to  Support 
Judgment.  —  Findings  which  do  not 
show  that  the  materials  in  question  were 
furnished  by  the  claimant  for  the  par- 
ticular building  on  which  it  is  sought 
to  enforce  the  lien  are  not  sufficient. 
Johnson  v.  Simmons,  123  Ala.  564;  Mil- 
ler v.  Fosdick,  26  Ind.  App.  293. 

Findings  of  fact  that  the  real  estate 
in  question  was  in  R.  county,  that  the 
lien  statement  was  iiled  in  the  office  of 
the  register  of  deeds  for  P.  county,  ^nd 
that  at  the  time  of  filing  of  such  notice 
the  county  of  R.  had  been  recently  erected 
out  of  territory  formerly  situate  in  P. 
county  and  was  not  fully  organized  for 
the  reception  of  instruments  for  record 
have  been  held  not  to  support  a  con- 
clusion of  law  that  the  claimants  were 
entitled  to  a  lien.  Meehan  v.  Zeh,  77 
Minn.  63. 

1039.  3.  Thomas  v,  John  O'Brien 
Lumber  Co.,  185  111.  374,  affirming  86 
III.  App.  181. 

4.  O'Brien  v.  Gooding,  194  111.  466, 
quoting  13  Encyc.  of  Pl.  and  Pr. 
1029. 

1030.  1.  Whiting  v.  Koepke,  71 
Conn.  77;  Ryals  v.  Smith,  102  Ga.  768; 
Glos  V.  John  O'Brien  Lumber  Co.,  183 
111    211 ;  Miller  v.  Schaefer,  75  111.  App. 

389. 

5.  I&terMt  from  Date  of  Lien.  —  Where 
no   claim   is  made  for  interest  by  the 


1039.  2.  Olson  v.  O'Malia,  7$  HI. 
App.  387. 

103;i.  1.  Applieatlom  of  Bole.  — 
Where  the  liens  of  certain  claimants 
can  be  satisfied  only  by  a  sale  of  the 
property  to  which  certain  mortgage  liens 
also  attach,  there  is  no  merit  in  the 
claim  of  mortgagees  who  have  been 
made  parties  that  they  are  not  seeking 
to  foreclose  their  liens,  and  that  no 
judgment  should  be  rendered  which  in 
effect  compels  them  to  accept  the  re- 
sult of  the  lien  foreclosure.  Joralmon 
V.  McPhee,  31  Colo.  26. 

1034.  6.  See  Lingenfelser  v.  Henry 
Vogt  Mach.  Co.,  (Ky.  1902)  67  S.  W. 
Rep.  8,  reversing  (Ky.  1901)  62  S.  W. 
Rep.  499. 

In  Hew  York  the  action,  in  so  far  as 
it  is  for  the  recovery  of  a  personal 
judgment,  is  governed  by  the  rules  ap- 
plicable to  actions  for  the  recovery  of 
money  only.  Booth  v.  Barron,  29  N. 
Y.  App.  Div.  66.  Neither  the  lienor 
nor  the  owner  is  entitled  to  a  personal 
judgment  against  a  contractor  where  he 
is  not  made  a  party  to  the  action,  and 
no  such  judgment  is  demanded  in  the 
pleadings.  Holl  v.  Long,  (Supm.  Ct. 
Spec.  T.)  34  Misc.  (N.  Y.)  i. 

In  Witoonsin  in  an  action  to  enforce 
a  mechanics'  lien,  it  is  error  to  render 
a  personal  judgment  against  the  de- 
fendant for  the  amount  due.  Laycock 
V.  Parker,  103  Wis.  161. 

1035.  1.  Madera  Flume,  etc.,  Co. 
V.  Kendall.  120  Cal.  182;  Kane  v.  Hut- 
koff,  81  N.  Y.  App.  Div.  105 ;  Taylor 
V.  Tennessee  Lumber  Co.,  107  Tenn.  41. 

HecoMlty  of  Final  Diipotition  as  to  Con- 


lien    notice   prior  to   its   date,   and   the     tractor.  —  The   failure   of  the  court  to 


prayer  of  the  complaint  is  for  interest 
only  from  the  date  of  the  lien,  interest 
should  not  be  allowed  prior  to  that  date. 
Huetter  v.  Redhead,  31  Wash.  320. 


make  final  disposition  as  to  the  con- 
tractor, also  made  a  defendant,  and  with 
whom  the  owner  contracted  for  the  con- 
struction  of   the   building   upon   which 


137 


iose-ios7 


MECHANICS  LIENS. 


Vol.  XIII. 


1036.  b.  When  Dependent  on  Establishment  of  Lien. 

• — See  note  i. 

1037.  c.  When  Not  Dependent  on  Establishment  of 
Lien.  —  See  note  2. 


the  claimants  performed  labor,  does  not 
affect  the  validity  of  a  personal  judg- 
ment against  the  owner  and  the  lien 
decreed  upon  the  real  estate,  where  the 
complainants  state  a  cause  of  action 
in  their  favor  as  original  contractors 
with  such  owner.  Harris  v,  Harris, 
x8  Colo.  App.  34. 

What  ComtitatM  Privity  of  Contraet  — 
In  Wyman  v,  Quayle,  9  Wyo.  326,  it 
was  held  that  where  a  materialman 
furnished  material  to  a  contractor  un- 
der agreement  with  the  owner  that  he 
should  be  paid  therefor  out  of  the 
first  money  due  on  the  contract,  and, 
the  contractor  failing  to  complete  the 
building,  .the  complainant  finished  it 
with  the  consent  and  approval  of  the 
owner,  he  was  entitled  to  a  personal 
judgment  against  the  owner  for  work 
performed  and   materials  furnished. 

1036.  1.  See  Wilson  v.  Nugent, 
125  Cal.  280;  Tian  v.  Lloyd,  21  Tex. 
Civ.  App.  433. 

On  Foreoloran  of  a  Moohanioi'  Lion, 
the  plaintiff  may  take  a  personal  judg- 
ment against  the  person  liable  for  the 
debt.  McHale  v.  Maloney,  (Neb.  1903) 
93  N.  W.  Rep.  677. 

1037.  2.  Cahill  v.  McCornish,  74 
Mo.  App.  609 ;  Clapper  v.  Strong,  (Supm. 
Ct.  Spec.  T.)  41  Misc.  (N.  Y.)  184, 
affirmed  90  N.  Y.  App.  Div.  536;  Bier- 
schenk  v.  King,  38  N.  Y.  App.  Div. 
360;  Spaulding  v.  Burke,  33  Wash. 
679;  Security  Nat.  Bank  v,  St.  Croix 
Power  Co.,  117  Wis.  211. 

California.  —  In  an  action  by  a  lien 
claimant  to  foreclose  a  mechanics'  lien 
against  the  original  contractor  and  the 
owner  of  the  building,  where  the  lien 
has  been  prematurely  filed,  the  plaintiff 
may  have  a  personal  judgment  against 
the  contractor  only  as  employer.  Mar- 
chant  V.  Hayes,  120  Cal.  137. 

Now  York.— -Code  Civ.  Pro.  N.  Y., 
§  3412,  does  not  entitle  the  plaintiff  to 
a  personal  judgment  in  an  action  to 
foreclose  a  mechanics*  lien  wherein  it 
is  determined  that  he  never  had  and 
could  never  have  had  a  lien  at  all. 
Mowbray  v.  Levy,  85  N.  Y.  App.  Div. 
68,  in  which  case  Jenks,  J.,  collated  and 
explained  a  number  of  apparently  con- 
flicting cases,  and  said :     "  I   construe 


the  statute  to  mean  that  in  a  case  where 
equity  has  jurisdiction,  where  a  me- 
chanics' lien  was  permissible  and  was 
filed,  and  it  appears  on  the  foreclosure 
trial  that  in  consequence  of  some  tech- 
nicality or  informality  the  lienor  must 
be  defeated  on  his  lien,  the  court  may 
nevertheless,  in  the  interest  of  substan- 
tial justice,  render  a  personal  judgment 
I  think  that  the  failure  '  to  establish 
a  valid  lien '  *  *  *  applies  to  cases 
in  which  the  lien  has  been  defeated  by 
the  lapse  of  time,  the  intervention 
of  prior  liens  which  eat  up  the  fund,  or 
some  occurrence  of  like  character  or 
import  the  effect  of  which  is  to  prevent 
the  creation  of  a  lien  to  which  the 
plaintiff  would  otherwise  be  entitled." 
And  as  sustaining  the  view  taken  in 
this  case  see  Villaume  v,  Kirchner, 
(Supm.  Ct.  App.  T.)  85  N.  Y.  Supp. 
377  (failure  of  lien  because  of  defective 
notice)  ;  Wick  v.  Ft.  Plain,  etc.,  R.  Co., 
27  N.  Y.  App.  Div.  577;  Nussberger 
V.  Wasserman,  (Supm.  Ct.  Spec  T.)  40 
Misc.  (N.  Y.)  120;  Gallick  v.  Engel- 
hardt,  (Supm.  Ct.  Spec.  T.)  36  Misc. 
(N.  Y.)  269,  in  which  last  case  it  was 
held  that  if  the  mechanics'  lien  is  in- 
valid, in  an  action  to  foreclose  no  judg- 
ment can  be  had  against  the  owner 
personally  nor  against  his  surety  on  the 
bond  to  release  the  lien.  Compare  Mc- 
Donald V,  New  York,  58  N.  Y.  App. 
Div.  7Zt  reversed  on  other  grounds  170 
N.  Y.  409 ;  Castelli  v,  Trahan,  77  N.  Y. 
App.  Div.  472;  Cody  v.  White,  (Supm. 
Ct.    Spec.   T.)    34   Misc.    (N.   Y.)    638. 

A  Defendant  Who  Has  Filed  No  Lien 
is  not  entitled  to  a  personal  judgment. 
Deane  Steam  Pump  Co.  v,  Clark,  87  N. 
Y.  App.   Div.  459. 

Public  or  Priz'ate  Improvements.  —  In 
Terwilliger  v.  Wheeler,  81  N.  Y.  App. 
Div.  460,  it  was  held  that  Code  Civ. 
Pro.  N.  Y.,  §  3412,  applies  to  actions  to 
enforce  liens  for  public  as  well  as  pri- 
vate   improvements. 

A  Claim  for  Damages  for  a  Breach 
of  Contract  in  refusing  to  allow  a  con- 
tractor to  do  the  work  is  not  within 
the  provisions  of  Laws  N.  Y.  1885,  c. 
342,  §  I,  as  amended  by  Laws  N.  Y. 
1888,  c.  316;  Doll  V.  Coogan,  48  N.  Y. 
App.  Div.  121,  affirmed  168  N.  Y.  656. 


138 


Vol,  XIIL 


MECHANICS'  LIENS. 


1039-^1044 


1030.     See  note  i. 

d.  For  Deficiency.  —  See  note  2. 
1040.    e.  Against  Vendors  and  Vendees  of  Property 
Subject  to  Lien,  — See  note  i. 

g.  Against    Persons  Not    Personally  Served 
with  Process.  —  See  notes  4,  5. 

h.  When  Bond  Is  Given  to  Discharge  Lien.  — 

See  note  6. 

1043.    9.    Modification    and    Correction   of    Judgment.  —  See 
note  2. 

10.  Collateral  Attack.  —  See  note  5. 

1043.  11.  Distribution  of  Proceeds  —  Under  Ulinoii  sutute.  —  See 
note  2. 

1044,  Under  Hew  York  Statute.  —  See  note  3. 


1039.  1.  Advance  Mfg.  Co.  v. 
Auch,  2$  Ind.  App.  687. 

2.  In  New  York,  in  an  action  to  fore- 
close a  mechanics'  lien  for  material 
furnished  and  work  done  and  charged 
to  the  agent  of  an  undisclosed  «princi- 
pal,  the  plaintiff,  after  knowledge  of  the 
facts,  has  a  right  to  hold  either  the 
agent  or  the  undisclosed  principal  liable, 
but  cannot  hold  both  liable  as  princi- 
pals, nor  can  he  hold  one  liable  for  part 
of  the  demand  and  the  other  for  the 
remaining  part  thereof  as  principal 
debtor.  Booth  v.  Barron,  29  N.  Y.  App. 
Div.  66. 

In  Oregon  a  judgment  for  a  deficiency 
may  be  rendered  although  the  complaint 
fails  to  allege  that  the  amount  de- 
manded by  the  lien  claimants  was  due 
from  the  owner  to  the  contractor.  Wat- 
son V,  Noonday  Min.  Co.,  37  Oregon 
287. 

1040,  1.  But  if  tke  Grantee  of  the 
Property  Auomes  the  lien  Debt  at  the 

time  of  the  purchase,  a  personal  judg- 
ment may  be  rendered  against  him  in 
an  action  to  foreclose  the  lien.  San 
Francisco  Paving  Co.  v,  Fairfield,  134 
Cal.  220. 

4.  Limitations  of  Bole. —  In  Smith  v. 
Colloty,  69  N.  J.  L.  365,  it  was  held 
that  the  rule  of  the  text  applies  only 
to  cases  where  judgment  is  entered  by 
default,  and  that  Laws  N.  J.  1898,  p. 
549»  5  24f  prescribing  a  special  judg- 
ment against  a  nonresident  builder 
where  only  legal  service  of  summons 
has  been  made  upon  him,  cannot  be 
construed  as  referring  to  cases  where 
stich  builder  has  entered  a  general  ap- 
pearance to  the  action  or  made  defense 
upon   the   merits.     Compare   Simonson 


Bros.  Mfg.  Co,  V,  Citizens  State  Bank, 
Z05  Iowa  264,  wherein  it  was  held  that 
a  subcontractor  who  holds  an  open  un- 
liquidated account  against  the  principal 
contractor  may  bring  an  action  against 
the  owner  to  foreclose  his  lien,  and 
in  the  same  action  adjudicate  the 
amount  of  his  claim  against  the  princi- 
pal contractor  who  is  served  only  by 
publication. 

5.  See  Dusick  v.  Green,  118  Wis. 
240. 

6.  Compare  Mathiasen  v.  Shannon, 
(Supm.  Ct.  Spec.  T.)  25  Misc.  (N.  Y.) 
274,  wherein  it  was  held  that  a  personal 
judgment  may  be  rendered  against  the 
sureties  on  a  bond  given  to  release  the 
lien;  HoU  v.  Long,  (Supm.  Ct.  Spec.  T.) 
34  Misc.  (N.  Y.)  I,  wherein  it  was 
held  that  where  mechanics'  liens  were 
discharged  upon  a  bond  given  by  a 
surety  company,  in  a  proceeding  to  which 
the  company  was  a  party,  the  complaint, 
instead  of  asking  judgment  for  a  sale  of 
the  property,  should  demand  relief  as 
against  the  persons  executing  the  bond 
for  the  amount  that  should  be  de- 
termined to  be  payable  upon  the  liens. 

1043.  8.  Dusick  v.  Green,  118 
Wis.  240. 

6.  Glen  Cove  Granite  Co.  r.  Costello, 
d^  N.  Y.  App.  Div.  43 ;  Nolt  v.  Crow, 
22  Pa.  Super.  Ct.  113. 

1043.  2.  Weber  v.  Bushnell,  171 
111.  587,  reversing  69  111.  App.  26. 

1044.  8.  Holl  V.  Long,  (Supm.  Ct. 
Spec.  T.)  34  Misc.  (N.  Y.)  i,  holding 
that  where  several  lien  claimants  join 
there  should  be  but  one  decree,  embrac- 
ing all  the  liens,  covering  substantially 
all  the  issues  decided,  and  declaring 
the  priority  of  the  different  liens. 
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1040.    XXIV.  EzxcuTioirs  and  Sales  — 1.  In  Oeneral  —  baI- 

ftaoe  Dm  AfUr  Sale.  —  See  note  3. 

Jndgmait  Ordering  Sale.  —  See  note  4. 

1047.  XXV.  Costs  —  1.  In  General — Chargeable  Agaimt  Property. 
—  See  note  2. 

Disoretion  of  Court.  —  See  notes  4,  6. 

1048.  Ayoiding  Coiti  by  Depoiiting  Money.  —  See  note  I. 

1049.  2.  Attorney's  Fees.  —  See  notes  6,  7,  9. 


1<M6.  S.  Stone  v.  Tyler,  173  III. 
148,  reversing  67  111.  App.  17;  Decker 
V.  O'Brien,  159  N.  Y.  553,  affirming  i 
N.  Y.  App.  Div.  81. 

Heoeiei^  for  Special  Ezeontion.  —  In 
Washington  a  judgment  creditor  who 
has  obtained  a  judgment  of  foreclosure 
of  a  mechanics'  lien  and  a  personal 
judgment  against  the  party  personally 
liable,  in  the  same  proceeding,  cannot 
in  the  first  instance  issue  a  general 
execution  on  his  personal  judgment,  and 
seize  and  sell  thereunder  the  judgment 
'  debtor's  property,  but  must  first  sell 
the  property  upon  which  the  lien  has 
been  adjudged  under  a  special  execu- 
tion, credit  the  proceedings  thereof  on 
his  judgment,  and  issue  a  general  execu- 
tion for  the  balance,  before  other  prop- 
erty can  be  seized  and  sold.  Marks  v. 
Pence,  31   Wash.  426. 

Disclaiming  Fenonal  Judgment.  —  In 
Pearce  v,  Albright,  (N.  Mex.  1904)  76 
Pac.  Rep.  286,  it  was  held  that  it  was 
error  to  order  that  execution  issue 
against  the  defendant  if  the  property  on 
which  the  lien  attached  did  not  bring 
enough  to  satisfy  the  judgment,  but  that 


award  costs  in  favor  of  the  owner  when 
he  is  the  prevailing  party  as  to  such 
issues.  Harvey  v.  Brewer,  82  N.  Y. 
App.  Div.  589. 

14I4S.  1.  In  California,  under  Code 
Civ.  Pro.  Cal.,  S  1195,  costs  for  filing 
and  recording  the  lien  and  a  reasonable 
attorney's  fee  will  be  allowed  to  Hen 
claimants  whose  liens  have  been  estab- 
lished, where  the  defendant  neither 
tenders  the  amount  due  nor  ofTers  to 
confess  judgment  for  any  sum.  Linck 
V.  Johnson,  134  Cal.  xix,  66  Pac.  Rep. 

674.    • 

In  Waehington  the  owner  need  not  In- 
clude in  his  tender  the  cost  of  filing  the 
lien  notice,  since  the  lienor's  recovery 
of  such  costs  is  dependent  upon  his 
prevailing  in  the  event  of  a  suit. 
Young  V,  Borzone,  26  Wash.  4. 

1049.  6.  In  Indiana  where  the  court 
finds  that  nothing  is  due  to  the  con- 
tractor seeking  to  enforce  his  lien,  after 
paying  the  liens  of  subcontractors  and 
the  allowance  of  claims  of  the  defend- 
ants for  nonperformance  of  the  con- 
tract, there  is  no  basis  for  the  allowance 
of     an     attorney's     fee.     Bird     r.     St. 


such   error  was   cured  by  the  plaintiff     John's  Episcopal  Church,  154  Ind.  138. 


filing  a  disclaimer  waiving  personal 
judgment  against  the  defendant. 

4.  Compare  Jarrett  v.  Hoover,  54  Neb. 
65,  wherein  it  was  held  that  no  order 
of  sale  need  be  issued  to  enforce  a 
decree  of  foreclosure,  but  that  the  de- 
cree itself  is  sufficient  authority  to  the 
officer,  or  other  person  designated  in  the 
decree,  to  make  the  sale. 

1<I47.  2.  Mantonya  v.  Reilly,  184 
IlL  183,  affirming  83  111.  App.  275. 

4.  Kalina  v.  Steinmeyer,  103  111.  App. 
502,  to  the  same  effect  as  Kipp  v.  Mas- 
sin,  15  111.  App.  300,  stated  in  the  orig- 
inal note. 

e.  Coet  Againit  Codefendant  Lienors.  — 
Although  the  plaintiff,  the  first  lienor, 
recovers  judgment,  where  the  only 
issues  litigated  are  between  the  Owner 
and  lienors  other  than  the  plaintiff,  it 
is  within  the  discretion  of  the  court  to 


In  Dlinoif  no  attorney's  fee  can  be 
allowed  to  a  claimant  on  a  contract 
made  prior  to  the  Act  of  June  2(i,  1895 
(Laws  111.,  1895,  p.  233,  S  18),  as  the 
former  statute  made  no  provision  for 
such  fees.  Kendall  v.  Fader,  199  111. 
294. 

When  a  Cause  Is  Abandoned  or  Vol- 
untarily Dismissed  before  trial  no  attor- 
ney's fee  is  recoverable.  The  statute 
provides  for  the  allowance  of  an  attor- 
ney's fee  only  when  the  claim  is  de- 
feated. Davis  V,  Rittenhouse,  etc.  Co., 
92  111.  App.  341,  affirmed  in  part  in 
Davis  V.  Upham,  191  111.  372. 

In  Kew  Mexico  the  value  of  attorneys' 
fees  can  be  found  by  the  court  in  the 
absence  of  any  evidence  on  that  point. 
Pearce  v,  Albright,  (N.  Mex.  1904)  76 
Pac.  Rep.  286. 

7.  In  Colorado  no  judgment  for  attor- 
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1050,     Under  OftUfornia  BUtato.  —  See  note  4. 
iOSl.     See  note  2. 

[Undar  the  SUtntee  of  Hew  Xexieo,  which,  in  this  respect,  are 
the  same  as  the  California  statute,  attorney's  fees  in  an  action  on 
a  mechanic's  lien  are  incident  to  the  judgment,  and  a  reasonable 
attorney's  fee  can  be  fixed  by  the  court  irrespective  of  any  amount 
named  in  the  complaint.'"] 

Under  Kansas  and  Montana  Statntee.  —  See  note  4. 

In  norlda.  —  See  note  5. 

[in  nUnoii  the  statute  makes  the  assessment  of  an  attor- 
ney's fee,  not  to  exceed  ten  per  cent,  against  the  losing  party, 
mandatory  on  the  court.**] 

In  Washington.  —  See  note  7. 

XXVL  Appeal  —  1.  Bight  of  Appeal  and  Parties 
Thereto.  —  See  note  8. 


neys'  fees  can  be  had  under  the  Lien 
Act  of  1893,  the  act  being  in  that  re- 
spect invalid.  Los  Angeles  Gold  Mine 
Co.  V.  Campbell,  13  Colo.  App.  i.  See 
also  Burleigh  Bldg.  Co.  v.  Merchant 
Brick,  etc.,  Co.,  13  Colo.  App.  455 ;  Per- 


appellate  court,  but  it  must  be  fixed  and 
allowed  by  the  District  Court  on  re- 
turn of  the  remittitur  from  the  appel- 
late court.  Hill  V.  Cassidy,  24  Mont. 
108. 
5.  Attorney*!  Pect  Segarded  as  Incident 


kins  V.  Boyd,  16  Colo.  App.  266;  David-    to  Enforcement  of  Lien. —  In  Ddl  v.  Mar- 


son  V.  Jennings,  27  Colo.  187;  Antlers 
Park  Regent  Min.  Co.  v.  Cunningham, 
29  Colo.  284;  Sickman  v.  Wollett^  31 
Cclo.  58. 

In  Tannflt  section  9  of  the  Mechanic's 
Lien  Law,  providing  that  a  reasonable 
attorney's  fee  may  be  recovered  and 
taxed  as  costs,  is  construed  as  denying 
the  equal  protection  of  the  laws  and  is 
declared  to  be  unconstitutional  and  void. 
Atkinson  v.  Woodmansee,  (Kan.  1903) 
74  Pac.  Rep.  640. 

1049.  9.  Other  SUtei . — Dell  v.  Mar- 
vin, 41  Fla.  221 ;  Duckwall  v.  Jones,  156 
Ind.  682 ;  Genest  v.  Las  Vegas  Masonic 
Bldg.  Assoc.,  (N.  Mex.  1902)  67  Pac. 
Rep.  743 ;  Title  Guarantee,  etc.,  Co.  v. 
Wrenn,  35  Oregon  62;  Griffith  v.  Max- 
well, 20  Wash.  403. 

14KM>.  4.  Sweeney  v.  Meyer,  124 
Cal.  5x2. 


vin,  41  Fla.  222,  it  was  h^ld  that  under 
the  Act  of  1887,  c.  3747,  9  20,  providing 
for  attorney's  fees  upon  the  establish- 
ment and  enforcement  of  a  mechanics' 
lien,  such  fees  must  be  regarded  as  in- 
cident to  the  lien,  and  are  entitled  to 
payment  on  the  same  basis  as  the  judg- 
ment for  labor  or  material  furnished. 

Dependent  on  Proof  of  Seaionableneca, 
—  It  is  error  to  allow  an  attorney's  fee 
to  the  prevailing  plaintiff  under  Rev. 
Stat.  Fla.  (1892),  9  1747,  without  proof 
of  the  reasonableness  of  the  amount 
thereof.  Gunby  v.  Drew,  (Fla.  1903)  34 
So.  Rep.  305. 

ha,  Kalina  v,  Steinmeyer,  103  111. 
App.  502. 

7.  Griffith  V,  Maxwell,  20  Wash.  403. 

Evidence  of  Yalne  of  SerYlcee.  —  In 
Washington  the  allowance  of  attorney's 
fees  for  the  foreclosure  of  a  lien,  with- 


An  Applioation  for  Further  Allowance    out  evidence  of  the  value  thereof,  is  not 


of  attorney's  fees  for  services  in  the 
appellate  court  must  be  addressed  to 
the  Superior  Court,  where  the  propriety 
of  the  allowance  as  well  as  the  amount 
must  be  determined.  Williams  v, 
Gaston,  127  Cal.  641. 

IMl.  9.  Sweeney  v,  Meyer,  124 
Cal.  512. 

2a.  Armijo  v.  Mountain  Electric  Co., 
(N.  Mex.  1902)  67  Pac.  Rep.  726. 

4.  In  Montana  a  reasonable  attorney's 
fee  may  be  allowed  for  services  in  the 


subject  to  exception  when  it  appears 
that  the  fee  was  stipulated  to  be  reason- 
able at  the  trial.  Greene  v.  Finnell,  22 
Wash.  186. 

8.  In  Xentndkyit  is  held  that  where  a 
mechanics'  lien  is  asserted  on  land,  the 
title  thereto  is  brought  in  controversy, 
and  an  appeal  to  the  Court  of  Appeals 
will  lie  regardless  of  the  amount  of  the 
claim  asserted  or  adjudged.  Fowler  v. 
Pompelly,  (Ky.  1903)  76  S.  W.  Rep. 
173. 
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1053.     See  notes  i,  2. 

2.  Effect  of  Appeal.  — See  note  4. 
1053.    3.  Beview  on  Appeal  —  in  GentnL  —  See  notes  i,  3,  5. 

Oljeotioiis  Hot  Baised  Below.  —  See  note  6. 
1054r»     Harmlees  Error.  —  See  note  I. 
1055.     Froiomptioni  on  Appeal.  —  See  notes  I,  2. 


1<I53.     1.   Hall  V,  New  York,  176  N.  5.  In  Iowa  it  is  held  that  where  a 

Y.  293,  modifying  79  N.  Y.  App.  Div.  decree  dismissing  on  the  merits  the  pe- 

102.  tition  of  a  contractor  to  foreclose  his 

Appeal  from  Deoiiion  in  Short  Form.  —  lien  is  reversed  on  appeal,  the  appellate 


In  Mowbray  v.  Levy,  85  N.  Y.  App.  Div. 
68,  it  was  held  that  where  the  decision 
was  in  the  short  form  then  authorized 
by  Code  Civ.  Pro.  N.  Y.,  §  1022,  and  the 
appeal  by  the  defendant  from  that  part 
of  the  decision  awarding  a  personal 
judgment  against  him  was  upon  the 
judgment  roll  alone,  the  findin^;  Jiat  the 
plaintiff  was  never  entitled  to  a  lien 
must  stand. 

8.  Hall  V.  New  York,  79  N.  Y.  App. 
Div.  102. 

4.  Effect  of  Be7enal.^Where  a  decree 
in  favor  of  the  plaintiff  foreclosing  a 
mechanics'  lien  is  reversed  on  an  ap- 
peal by  the  defendant,  and  the  cause  is 
remanded  to  the  trial  court  for  further 
proceedings,  the  situation  of  the  plain- 
tiff is  precisely  the  same  as  if  his  rights 
had  never  been  adjudicated.  Badger 
Lumber  Co.  v.  Holmes,  55  Neb.  473. 

1053.  1.  Bankers'  Bldg.,  etc., 
Assoc.  V,  Williams,  (Neb.  1903)  96  N. 
W.  Rep.  655,  wherein  the  findings  were 
held  to  be  "  amply  supported  by  the  evi- 
dence;" Laycock  v.  Parker,  103  Wis. 
161;  Dusick  V,  Green,  xi8  Wis.  240. 

8.  Dusick  V.  Green,  118  Wis.  240. 


court  should  not  undertake  to  render 
final  judgment  for  the  amount  due  to 
the  plaintiff  on  the  ground  that  the  case 
is  in  equity,  where  the  case  is  in  equity 
only  because  foreclosure  of  the  lien  is 
asked,  but  must  remand  for  a  retrial 
upon  the  merits.  Brewer  v.  Hugg,  114 
Iowa  486. 

6.  Dell  V.  Marvin,  41  Fla.  221 ;  Man- 
tonya  v.  Reilly,  184  111.  183;  Lengelsen 
V.  McGregor,  (Ind.  1903)  67  N.  E.  Rep. 
524;  Burrell  v.  Way,  176  Mass.  164. 

Failure  of  the  Petition  to  State  a  Caiue 
of  Action,  as,  for  example,  failure  to  al- 
lege that  the  labor  performed  and  the 
materials  furnished  were  under  a  con- 
tract with  the  owner  of  the  premises, 
may  be  set  up  on  appeal  without  demur- 
rer, motion,  or  other  objection  in  the 
court  below.  U.  S.  Mortgage,  etc.,  Co. 
V,  Wood,  10  Ohio  Cir.  Dec.  324. 

1054.  1.  See  Northwestern  Loan, 
etc.,  Assoc.  V.  McPherson,  2Z  Ind.  App. 
250. 

105ft.  1.  Miller  v.  Schaefer,  75  111. 
App.  389;  Duckwall  v.  Jones,  156  Ind. 
682. 

2.  Duckwall  v,  Jones,  156  Ind.  68a. 
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9.    I  Scope  of  Abticle.  —  See  note  i . 

4.    IL  EXCLU8IYEHE88  OF  Statutobt  Pboceebihos  —  2.  Proceed- 
inga  by  Landowner  —  iigonet  Hot  Permlttad  by  statute.  —  See  note  2. 

O,    y.  Pabtieb  —  1.  In  Ad  Ouod  Damnnm  Proceedings.  —  See 
note  3. 

2.  Vnder  Flowage  Acts — PartiM  Complainant. —  See  note  6. 

•.    VLApplicatioh  —  1.  In  General.  —  See  note  2. 

11.     VJJLL  Issues  —  Commistionori  for  AiM8iment  of  Damagai.  —  See 
note  3. 

13.    IX.  Vebdict  avb  Judoxevt  — 1.  ITnder  Flowage  Acts  — 

Yerdiet.  —  See  note  I. 


9.  1.  Ingram  v.  Maine  Water  Co., 
98  Me.  566 ;  Avery  v,  Vermont  Electric 
Co.,  75  Vt.  235- 

4.  2.  National  Fibre  Board  Co.  v. 
Lewiston,  etc..  Electric  Light  Co.,  95 
Me.  318;  Brady  v.  Blackinton,  174 
Mass.  559 ;  Lone  Tree  Ditch  Co.  v. 
Rapid  City  Electric,  etc.,  Co.,  (S.  Dak. 
1903)  93  N.  W.  Rep.  650. 

6.  S.  See  Albert  Lea  v.  Nielsen,  80 
Minn.  loi ;  Avery  v,  Vermont  Electric 
Co.,  75  Vt.  235. 

6.  Partienlmr  Partial. — Rourke  v.  Cen- 
tral Massachusetts  Electric  Co.,  177 
Mass.  46. 

9.  S.  Pnblio  Be&aflt.— Under  the  Mill 
Act  of  Vermont  it  must  appear  that  the 
flowing  of  the  land  as  proposed  will  be 


a  public  benefit,  and  this  is  not  shown 
by  a  petition  which  alleges  that  the  pe- 
titioner desires  to  raise  a  dam  owned  by 
him  for  the  purpose  of  generating  elec- 
tricity for  the  operation  of  a  railroad, 
for  while  the  railroad  must  serve  the 
public,  there  is  nothing  that  binds  the 
petitioner  to  serve  the  railroad.  Avery 
V.  Vermont  Electric  Co.,  75  Vt.  235. 

11*  8.  In  Maine  it  is  provided  by 
statute  that  if  either  party  requests  that 
a  jury  may  be  impaneled  to  try  the  cause, 
the  report  of  the  commissioners  shall, 
under  the  direction  of  the  court,  be 
given  in  evidence  to  the  jury.  Ingram 
V.  Maine  Water  Co.,  98  Me.  566. 

Id*  1.  See  Ingram  v.  Maine  Water 
Co.,  98  Me.  566. 
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MINES  AND  MINING. 


16.     L   JUBIBDICTIOV   OF  STATE  AVD  FEDEBAL  COUBT8 — U  Ll 

Adverse  Suits.  —  See  note  i. 

17.  2.  In  Other  Actions.  —  See  note  i. 

n.  Adyebse  Suit  —  1.  Character  of  Action.  —  See  note  2. 

1 8.  Action  at  Law.  —  See  note  I. 

Aetion  at  Law  or  in  Equity.  —  See  note  2. 

19.  Action  in  Equity.  —  See  note  I. 

16.     1.  McFadden  v.  Mountain  View  the  issue  depends  upon  the  proper  appti- 

Min.,  etc.,  Co.,  97  Fed.  Rep.  670,  38  C.  cation  of  the  laws  of  the  United  States 

C.   A.   354;  Nevada   Sierra  Oil   Co.   v.  to  the  facts.     Cates  v.  Producers,  etc, 

Miller,  97  Fed.  Rep.  681  (as  to  the  orig-  Oil  Co.,  96  Fed.  Rep.  7. 


inal  jurisdiction  of  the  federal  Circuit 
Court) ;  Durgan  v.  Redding,  103  Fed. 
Rep.  914. 


2.  Parties. —  Murray  v,  Polglase,  23 
Mont.  401 ;  Nesbitt  v.  Delamar's  Nevada 
Gold  Min.  Co.,  24  Nev.  273 ;  Deeney  v. 


BwtriotionofText. — Although  the  suit  Mineral   Creek   Milling  Co.,    (N.   Mex. 

i3  brought  under  Rev.   Stat.   U.  S.,   §  1902)  67  Pac.  Rep.  724;  Lily  Min.  Co. 

2326,   there  is  no  ground   for  removal  v.  Kellogg,  27  Utah  iii. 
unless  the  case  involves  a  material  con-         IS*    1.  PoHCision.  —  By    statute    in 

struction  of  the  statute.     Blackburn  v.  New  Mexico  ejectment  may  be  brought 

Portland  Gold  Min.  Co.,  175  U.  S.  571 ;  to  support  an  adverse  claim  regardless 

Shoshone  Min.  Co.  v.  Rutter,  177  U.  S.  of  possession.    Deeney  v.  Mineral  Creek 

505 ;  Lamed  v.  Jenkins,  (C.  C.  A.)  109  Milling  Co.,   (N.   Mex.    1902)   67   Pac 


Fed.  Rep.  100. 

The  Phrase  "  Conrt  of  Crompetent  Jnrii- 
diction"   means  any  court  competent  to 


Rep.  724. 

2.  Mt.  Rosa  Min.,  etc,  Co.  v.  Palmer, 
26   Colo.  56;     Murray  v.   Polglase,  23 


determine  the  question  of  the  right  of     Mont.    401 ;  Davidson    v.    Calkins,    92 


pcssession.     Blackburn  v,  Portland  Gold 
Min.  Co.,  17s  U.  S.  571. 


Fed.  Rep.  230;  California  Oil,  etc.,  Co. 
V.  Miller,  96  Fed.  Rep.  12;  U.  S.  Min- 


17,    1,  Montana  Ore-Purchasing  Co.     ing  Co.  v.  Lawson,  115  Fed.  Rep.  1005; 


V.  Boston,  etc.,  Consol.  Copper,  etc., 
Min.  Co.,  (C.  C.  A.)  85  Fed.  Rep.  867; 
Dewey  Min.  Co.  v.  Miller,  96  Fed.  Rep. 


Young    V.     Goldsteen,    97    Fed.    Rep. 

303- 
19*     1.  Durgan  v.  Redding,  103  Fed. 


I ;  California  Oil,  etc.,  Co.  v.  Miller,  96     Rep.  914;  Tonopah   Fraction   Min.   Co. 
Fed.  Rep.  12;  Nevada  Sierra  Oil  Co.  v,     v.  Douglass,   123  Fed.  Rep.  936.      See 


Miller,  97  Fed.  Rep.  681. 


also  McFadden  v.  Mountain  View  Min., 


Federal  Qneitiona. — Montana  Ore-Pur-  etc.,  Co.,  97  Fed.  Rep.  670,  38  C.  C.  A. 

chasing  Co.  v,  Boston,  etc.,  Consol.  Cop-  354. 

per,  etc.,  Min.  Co.,  (C.  C.  A.)  85  Fed.  Eolation  Between  Land  OlILce  Proceed' 

Rep.  867,  supporting  the  first  paragr^h  ingi    and    AdverM    Suit.  —  Gruwell     v. 


of  the  original  note. 

Federal  jurisdiction  cannot  be  invoked 
where  the  bill  attempts  to  show  the  ex- 


Rocca,  141  Cal.  417. 

To    Prerent    Treipaao.  —  Under    the 
practice  in  Oregon  the  jurisdiction  of 


istence  of  a  federal  question  by  setting  courts  of  equity  is  freely  exercised  to 

forth  the  contention  which  will  be  made  prevent  trespass  upon  mines.     Mtildrick 

by  the  appellee  when   it  comes   to  an-  v.  Brown,  37  Oregon  185. 
swer  the  bill.     Peabody  Gold  Min.  Co.        Action  on  Local  Btatnte.  —  Where  the 

V.   Gold   Hill   Min.   Co.,   11 1    Fed.  JRep.  petitioner  is  in  actual  possession  and  the 


817,  49  C.  C.  A.  637. 


defendant  claims  an   estate,  an  action 


A  federal  question  is  involved  where     predicated  on  the  local  statute  may  be 
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19.    2.  AllegationB  —  a.  Where  Governed  by  Mining  Acts 

—  Oomplaint.  —  See  note  2. 
90.    See  notes  i,  2. 

Defendant*!  Pleading.  —  See  note  4. 

b.  Under  General  Rules  of  Pleading.  —  See  note  5. 
9S.    HL  IHSPEGTIOV  OF  H1HS8.  —  See  note  3. 
34.    17.  MiBCELLAHEOUS  HATTEEa  —  See  notes  i,  6. 


brought  on  the  equity  side  of  the  United 
States  court.  Gillis  v.  Downey,  (C.  C. 
A.)  85  Fed.  Rep.  483. 

Mt  to  Beelare  Trust. —  Where  the  de- 
fendant has  filed  proceedings  for  for- 
feiture and  has  obtained  a  receiver's 
final  receipt  in  his  own  name,  and  the 
plaintiff  seeks  to  secure  a  decree  ad- 
judging the  defendant  a  trustee  for  four 
undivided  ninths  of  the  claim,  a  court 
of  equity,  and  not  the  land  office,  has 
jurisdiction.  Malaby  v.  Rice,  15  Colo. 
App.  364. 

19.  8.  Deeney  v.  Mineral  Creek 
Milling  Co.,  (N.  Mex.  1902)  67  Pac. 
Rep.  724. 


eral  Creek  Milling  Co.,  (N.  Mex.  1902) 
67  Pac.  Rep.  724. 

6.  Deioriptionof  PremiBei.-— In  Buffalo 
Zinc,  etc.,  Co.  v.  Crump,  70  Ark.  525, 
it  was  held  that  a  designation  of  the 
place  of  beginning  as  "  the  northwest 
comer  of  Ed  Williams,  1-16,  at  a  black 
oak  post"  was  sufficient  in  connection 
with  specifications  of  ranges  and  dis- 
tances between  various  parts  of  the 
claim  and  a  description  of  the  whole 
claim  as  "being  in  the  northwest  quar- 
ter of  the  southwest  quarter,  section  xx, 
township  17,  range  15  west,"  since  in 
the  absence  of  a  contrary  showing  a 
presumption    obtained    that    "  Ed    Wil- 


An  Allegation  of  Bnbetantial  Complianoe    Hams  i-x6"  was  a  well  known  natural 
with  the  Statute  is  sufficient  in  an  ad-     object. 


verse  suit  under  Rev,  Stat.  U,  S.,  § 
2326.  Tonopah  Fraction  Min.  Co.  v, 
Douglass,  123  Fed.  Rep.  936. 

BeeordofVotioeofLooation. — The  alle- 
gation that  the  notice  of  location  was 
duly  recorded  at  a  certain  time  and 
place  is  an  inunaterial  one  and  need  not 
be  answered.  Peters  v,  Tonopah  Min. 
Co.,  120  Fed.  Rep.  587. 

l^Btatnte  in  Hew  Xezioo  a  pleading  in 
ejectment  is  sufficient  which  alleges  that 
on  a  day  named  the  plaintiff  was  enti- 
tled to  possession  and  on  a  day  named 
the  defendant  entered  and  now  with- 
holds possession.  Deeney  v.  Mineral 
Creek  Milling  Co.,  (N.  Mex.  X902)  67 
Pac.  Rep.  724. 

SO*  1.  Compare  Rawlings  v.  Casey, 
(Colo.  App.  1903)  73  Pac.  Rep.  1090, 
holding  that  the  complaint  need  not  aver 
that  the  claim  was  adversed  within 
sixty  days  from  first  publication. 


33,  8.  State  v.  District  Ct.,  26 
Mont.  483 ;  State  v.  District  Ct.,  28 
Mont.  528. 

In  Aid  of  Pending  Bait. — Equity  has  no 
inherent  jurisdiction  except  in  aid  of  a 
pending  suit,  and  under  Code  Civ.  Pro. 
Mont.,  9  317,  where  no  suit  is  pending 
the  petitioner  must  show  an  interest 
both  in  the  property  to  be  inspected 
and  in  the  property  to  be  protected  b;^ 
such  inspection.  State  v.  District  Ct., 
26  Mont.  396 ;  State  v.  District  Ct,  26 
Mont.  433 ;  State  v.  District  Ct.,  26 
Mont.  412. 

Before  Iiine.  —  Under  a  statute  which 
allows  an  inspection  order  to  be  made 
at  any  time  during  the  pendency  of  the 
action,  the  inspection  can  be  granted  be- 
fore any  of  the  issues  are  made  up. 
State  V.  District  Ct.,  26  Mont.  396. 

Coeti.  —  Where  by  statute  the  appli- 
cant  for  inspection   must  pay   the   ex- 


8.    Citiienahip    Allegationi    Eeoessary    penses  of  examination,  an  order  of  in 


Only  in  Advene  Sniti.  —  Gruwell  v. 
Rocca,  14X  Cal.  417;  Buckley  v.  Fox,  8 
Idaho  248;  McCarthy  v.  Speed,  11  S. 
Dak.  z^^'f  Wilson  v.  Triumph  Consol. 
Min.  Co.,  19  Utah  66. 

4.  Vet  Onilty.  —  By  statute  in  New 
Mexico  the  defendant  under  the  plea 
of  not  guilty  may  show  any  fact  which 
will  establish  that  the  plaintiff  is  not 
entitled  to  possession.     Deeney  v,  Min- 


spection  which  fails  to  provide  for  the 
compensation  is  defective.  State  v.  Dis- 
trict Ct.,  28  Mont.  528;  State  v.  Dis- 
trict Ct.,  29  Mont.  105. 

d4«  1.  Aoeonnting.  —  Stone  v.  Mar- 
shall Oil  Co.,  188  Pa.. St.  602. 

6.  Forfeiture  of  Mining  Leaees. —  In  an 
action  of  ejectment  forfeiture  need  not 
be  specially  pleaded;  it  is  sufficient  to 
allege  ownership,  and  such  an  averment 
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9S,     See  notes  i,  3. 

carries  with  it  all  the  facts  essential 
to  establish  ownership.  Contreras  v. 
Merck,  131  Cal.  211. 

35.  1.  Ixganctions.  —  Cases  similar 
to  those  cited  under  the  first  parag^ph  of 
the  original  note  are  Williams  v.  Long, 
129  Cal.  229;  Connole  v,  Boston,  etc., 
Consol.  Copper,  etc.,  Min.  Co.,  20  Mont. 
523 ;  Anaconda  Copper  Min.  Co.  v. 
Heinze,  27  Mont.  161 ;  Muldrick  v. 
Brown,  37  Oregon  185;  Verdolite  v. 
Richards,  7  Northam.  Co.  Rep.  (Pa.) 
113;  Dimick  v.  Shaw,  (C.  C.  A.)  94 
Fed.  Rep.  266 ;  Nevada  Sierra  Oil  Co. 
V.  Miller,  97  Fed.  Rep.  681. 

Where  the  Evidenoe  Begarding  the  Con- 
▼enion  of  Ore  Is  Conflioting  an  injunc- 
tion pendente  lite  will  be  granted. 
Maloney  v.  King,  25  Mont  188. 


8.  Liens.  —  Where  the  pleading  in  an 
action  to  establish  a  miner's  lien  was 
based  on  the  theory  of  principal  and 
agent,  and  no  claim  was  made  under  the 
code  provision,  it  was  held  not  to  au- 
thorize a  finding  under  such  provision. 
Reese  v.  Bald  Mountain  Consol.  Gold 
Min.  Co.,  133  Cal.  285. 

Where  several  claims  and  locations 
are  operated  as  one  mine,  as  against 
parties  so  uniting  them  they  may,  for  the 
purpose  of  the  lien  law,  be  regarded 
and  treated  as  a  single  claim  and  de- 
clared on  as  such.  Hamilton  v.  Delhi 
Min.  Co.,  118  Cal.  148;  Phillips  v. 
Salmon  River  Min.,  etc.,  Co.,  (Idaho 
1904)  7^  Pac.  Rep.  1 1 28;  Idaho  Min., 
etc.,  Co.  V,  Davis,  (C.  C.  A.)  123  Fed. 
Rel).  396. 


MINUTES. 


97.  I  DEFHf ITIOV  AND  Natuee.  —  See  note  2. 

98.  II.  Contents.  —  See  note  2. 

99.  in.  Signing  Minutes.  —  See  note  i. 
IV.  Amendments.  —  See  note  3. 


37.  2.  Basis  of  Judgment  at  Subee- 
^nentTerm. —  The  minutes  of  the  judge, 
though  not  properly  any  part  of  the 
record,  are  sufficient  to  authorize  the 
entry  of  an  order  or  judgment  at  a  sub- 
sequent term.  Metzger  v.  Morley,  197 
111.  A08. 

FlTitiimption  of  Authorisation.  —  In 
Warder,  etc.,  Co.  v.  Libby,  104  Mo.  App. 
140,  it  was  held  that  an  ^ntry  made  by 
the  clerk  showing  the  approval  of  an 
indemnity  bond  would  be  presumed  to 
have  been  made  by  the  direction  of  the 
court  and  by  the  clerk  under  proper 
authority. 

Memoranda  Bo  Not  Import  Verity. — 
The  record  that  imports  absolute  verity 
and  upon  which  all  who  look  may  rely 
does  not  exist  in  memoranda  kept  by 
the  court.  Gardner  v.  People,  100  111. 
App.  254. 

3S,  2.  Failure  to  Note  Order  on  Minutes. 
—  In  Cribb  v.  State,  118  Ga.  316,  it  was 
held  that  the  failure  of  the  clerk  to 
make  a  note  on  the  minutes  of  an  oral 
order    of    adjournment    constituted    a 


mere  irregularity,  and  did  not  vitiate 
the  adjourned   session. 

39.  1.  Lillard  v.  State,  (Tex.  Crim. 
1899)  53  S.  W.  Rep.  125;  Norwood  v. 
Snell,  95  Tex.  582. 

Signing  at  End  of  Term.  —  When  the 
book  containing  the  entry  of  the  min- 
utes is  signed  at  the  end  of  the  term,  it 
is  sufficient,  and  the  book  need  not  be 
paraphed  "  ne  varietur.*'  State  v. 
Hardaway,  50  La.  Ann.  1345. 

Presumption.  —  "  The  presumption  is, 
nothing  to  the  contrary  appearing,  that 
the  court  did  its  duty  by  signing  the 
minutes."  Sweeney  r.  Sweeney,  119 
Ga.  76. 

8.  People  V.  Ward,  141  Cal.  628; 
Mitchell  V,  State,  (Fla.  1903)  33  So. 
Rep.  1009;  Cribb  V.  State,  118  Ga.  316; 
State  V.  Bouline,  107  La.  454;  Ricaud 
V.  Alderman,  132  N.  Car.  62;  Johnston 
V.  Arrendale,  (Tex.  Civ.  App.  1902)  71 
S.  W.  Rep.  44 ;  Baum  v,  Corsicana  Nat. 
Brink,  (Tex.  Civ.  App.  1903)  75  S.  W. 
Rep.  863 ;  Ft.  Worth,  etc.,  R.  Co.  v, 
Roberts,  (Tex.  1904)  81  S.  W.  Rep.  25. 
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MISTAKE. 


L  JtTBISDiCTIOK  —  1.  Equitable  Power.  —  See  note  i. 

34.  See  note  i. 

35.  Conrta  of  Law.  —  See  notes  I,  2. 

36.  2.  Mistake  of  Law.  —  See  note  2. 

37.  3.  Mistake  of  Fact.  —  See  note  2. 

4.  Beqoisites  for  Exercise  of  Jurisdiction  —  Mistake  Mut  Be 
Material.  —  See  note  4. 

38.  Most  Be  Mntnal.  —  See  note  I. 

33.     1.  Alabama.  —  Reddick  v.  Long,      Pettit,  (Ky.  1902)   66  S.  W.  Rep.   188; 


124  Ala.  260. 

Illinois.  —  Kelly  v.  Galbraith,  186  111. 
593;  Barker  v.  Fitzgerald,  105  111.  App. 
536,  affirmed  204  111.  325. 

Minnesota.  —  Wall  v.  Meilke,  89 
Minn.  232. 

New  Jersey.  —  Wirsching  v.  Grand 
Lodge,  etc,  (N.  J.   1903)   56  Atl.  Rep. 

713- 

Nortfi  Carolina.  —  Southern  Finish- 
ing, etc.,   Co.  V.  Ozment,   132   N.   Car. 

839. 
Pennsylvania.  —  Baab  v.  Houser,  203 

Pa.  St.  470. 

Texas.  —  Kelley  v.  Ward,  94  Tex.  289. 

West  Virginia.  —  Ferrell  v.  Ferrell, 
53  W.  Va.  515 ;  Nutter  v.  Brown,  51  W. 
Va.  598;  Biggs  V.  Bailey,  49  W.  Va. 
188. 

United  States.  —  Chicago,  etc.,  R.  Co. 
V.  Green,  114  Fed.  Rep.  676;  Fulton  v. 
Colwell,  (C.  C.  A.)   112  Fed.  Rep.  831. 

34.  1.  Willard  v.  Davis,  122  Fed. 
Rep.  363. 

35.  1.  Munson  v.  Herzog,  109  111. 
App.  302. 

2.  Knowlton  v.  Campbell,  48  W.  Va. 
294,  quoting  14  Encyc.  op  Pl.  and  Pr. 

35. 

30*  2.  Atlanta  Trust,  etc.,  Co.  v. 
Nelms,  116  Ga.  915;  Atherton  v.  Roche, 
192  III.  252 ;  Kelly  v.  Galbraith,  186  111. 
593 ;  Wall  V.  Meilke,  89  Minn.  232 ; 
Greene  v.  Smith,  160  N.  Y.  533. 

3T.  2.  Allis  V.  Hall,  76  Conn.  322; 
Kelly  V.  Galbraith,  186  111.  593;  Barker 
V.  Fitzgerald,  105  111.  App.  536.  affirmed 
204  111.  325 ;  Fulton  v.  Colwell,  (C.  C. 
A.)  112  Fed.  Rep.  831. 

4.  Barker  v.  Fitzgerald,  105  111.  App. 
536,     affirmed    204    111.    325 ;     Hill    v. 


Marshall  v.  Homier,  13  Okla.  264. 

39.  1.  Arkansas.  —  McGuigan  v. 
Gaines,  71  Ark.  614. 

California.  —  Eureka  v.  Gates,  137 
Cal.  89. 

///mow.  —  Kelly  v.  Galbraith,  186  111. 

593. 

Indiana.  —  Sherwood  v.  Johnson,  28 
Ind.  App.  277. 

Iowa.  —  Bowman  v.  Besley,  122  Iowa 
42. 

Kentucky.  — mn  v.  Pettit,  (Ky. 
1902)  66  S.  W.  Rep.  188. 

Missouri.  —  Meredith  v.  Holmes,  (Mo. 
App.  1904)  80  S.  W.  Rep,  61. 

Netv  Jersey.  —  Ocean  Beach  Assoc,  v. 
Trenton  Trust,  etc.,  Co.,  (N.  J.  1901) 
48  Atl.  Rep.  559 ;  Gough  v.  Williamson, 
62  N.  J.  Eq.  526 ;  Whelen  v.  Osgoodby, 
62  N.  J.  Eq.  571 ;  Herron  v.  Mullen,  56 
N.  }.  Eq.  839. 

New  York.  —  Kelley  v.  Root,  (Supm. 
Ct.  Spec.  T.)  37  Misc.  (N.  Y.)  207, 
affirmed  74  N.  Y.  App.  Div.  499. 

North  Dakota.  —  Forester  v.  Van 
Auken,  (N.  Dak.  1903)  96  N.  W.  Rep. 
301. 

Oregon.  —  King  v.  Holbrook,  38  Ore- 
gon 452. 

Pennsylvania.  —  Youngstown  Electric 
Light  Co.  V.  Butler  County  Poor  Dist., 
21  Pa.  Super.  Ct.  95 ;  Bierman  v.  Leba- 
non Valley  College,  20  Pa.  Super.  Ct. 

133- 

Utalt.  —  Center  Creek  Water,  etc.,  Co. 
V.  Lindsay.  21   Utah  192. 

IVest  Virginia.  —  Ferrell  v.  Ferrell, 
S3   W.  Va.  515. 

United  States.  —  Fulton  v.  Colwell, 
(C.  C.  A.)  112  Fed.  Rep.  831;  Fulton 
V.  Colwell,  no  Fed.  Rep.  54. 
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MONOPOLIES. 


S7.     I.  ACTIOHB   FOB  DAKAeES   FOR   COVBPISACIEB   TO  COHTBOL 

Tbade  —  2.  Vnder  State  Laws  —  c.  Averments  —  in  Gflnoni.  — 
See  note  2. 

58.  3.  Vnder  Vnited  States  Statutes  Prohibiting  Monopolies  — 

a.  Jurisdiction.  —  See  note  3. 

59.  b.  Complaint.  —  See  notes  i,  2. 

60.  II.  IHDICTHEHT   FOB  ViOLATIHO  STATE  ANTI-TBUST   STAT- 
UTES —  2.  Averments  —  Formation  of  Tniit  —  Effeet.  ~  See  notes  4,  5. 

61.  See  note  2. 

63.     III.  IHDICTMEKT  TTFDEB  VHITED  STATES  STATUTE  —  [Jniii- 
diotion.]  —  See  note  3^. 

66.    IV.  iKJiTKCTioNs  Against  Coxbikations  in  Restbaiht  of 
Tbade  —  1.  Suits  by  Individuals  —  in  General.  —  See  notes  i,  2,  3. 


57.  2.  Brewster  v.  Miller's  Sons 
Co.,  loi  Ky.  368. 

5§.  3.  See  Bement  v.  National  Har- 
row Co.,  186  U.  S.  70. 


60.  4.  Gage  v.  State,  24  Ohio  Cir. 
Ct.  724. 

6.  In  an  Action  for  a  Penalty  for  viola- 
tion of  a  state  statute  prohibiting  pools 


The  Amount  of  Attorney's  Feee  Allowed     by    insurance    companies    to    regulate 


as  Costs   is  discretionary  with  the  trial 

-court.     Montague  v.  Lowry,  193  U.  S. 

38. 


premiums,  a  complaint  which  fails  to 
charge  that  the  pool  was  for  the  pur- 
pose or  had  the  effect  of  influencing  the 


59.     1.    Gibbs  V.    McNeeley,    (C.   C.     defendant's  business  in  the  state  is  sufB- 


A.)  1 18  Fed.  Rep.  120. 

2.  Sufficiency  of  Complaint  under  Sher- 
man Act.  —  Allegations  charging  con- 
spiracy and  combination  to  raise  the 
price  of  certain  commodities,  and  of  an 


cient  as  against  a  general  demurrer. 
State  V.  iEtna  F.  Ins.  Co.,  66  Ark.  480. 

61.  2.  Gage  v.  State,  24  Ohio  Cir. 
Ct.  724. 

63.    8a.  After  the  Admission  of  a  Terri- 


agreement  by  the  members  of  a   com-  tory  to  Statehood  the  United  States  Cir- 

bination    to    sell    these   commodities   at  cuit  Court  sitting  in  such  state  has  no 

such  prices  as  shall  be  arbitrarily  fixed  jurisdiction  of  an  indictment,  found  in 

by  the  combination  in  question,  together  the  territorial  court  before  the  admis- 

with    the    further  allegation    that    such  sion,    charging    the    defendant    with    a 

combination    has   been    made    with    the  violation  of  that  provision  of  the  Sher- 

intent  of  monopolizing  trade  and  com-  man  Act  which  prohibits  combinations 

merce    between    California    and    other  in  restraint  of  trade  "  in  any  territory 

states,   are  sufficient  to  bring  the  case  of  the  United  States."    Moore  v.  U.  S., 


within  the  operation  of  the  provisions 
of  the  Sherman  Act  (Act  Cong.  July  2, 
1890,  26  U.  S.  Stat,  at  L.  209).  Lowry 
V,  Tile,  etc.,  Assoc,  98  Fed.  Rep.  817; 
Ellis  V.  Inman,  (C.  C.  A.)  131  Fed.  Rep. 
182    (combination    to    monopolize    the 


(C.  C.  A.)  85  Fed.  Rep.  465. 

66.  1.  In  Missouri  it  has  been  held 
that  the  remedy  of  the  individual  is 
not  taken  away  or  abridged  by  Rev. 
Stat.  Mo.  1899,  §  8979,  making  it  the 
duty   of   the    attorney -general   and   the 


lumber  trade  in  a  city  and  raise  prices),     prosecuting  attorneys  under  his  direction 
Failure  to  Allege  that  Damage  Has     to  institute  proceedings  to  restrain  illc- 


Resulted  to  the  Plaintiff  from  the  acts 
complained  of  will  render  the  complaint 
demurrable.  Gibbs  v.  McNeeley,  102 
Fed.  Rep.  594. 


gal     agreements.       Walsh     v.     Master 
Plumbers*  Assoc,  97  Mo.  App.  280. 

In  Tennessee  a  state  anti-trust  statute 
is  not  enforceable  by  a  mandatory  in- 
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67.  2.  Suite  by  Ooyemment  —  a.  To  Restrain  Violation 
OF  State  Laws.  —  See  note  i . 

b.  To  Restrain  Violation  of  United  States  Stat- 
utes —  By  Whom  Brought.  —  See  notes  2,  3. 

68.  Jurlidiction.  —  See  note  I. 

y.  ACTIOBB   TO    Vacate    CHABTEBS  —  Whon   Proper.  —  See 
note  2. 


junction  at  the  instance  of  a  private 
party.  Post  v.  Southern  R.  Co.,  103 
Tenn.  184. 

66.  3.  See  Foot  v.  Buchanan,  113 
Fed.  Rep.  156. 

8.  KnltifftrioiifneM.  —  A  bill  by  a 
stockholder  for  his  own  relief  and  that 
of  other  stockholders  alleging  a  con- 
spiracy in  restraint  of  trade  and  com- 
merce on  the  part  of  the  corporation 
and  also  demanding  triple  damages  un- 
der the  Sherman  Act  is  demurrable  as 
multifarious.  Metcalf  v,  American 
School- Furniture  Co.,  108  Fed.  Rep. 
909. 

67.  1.  Trust  Co.  v.  State,  109  Ga. 
736;  Matter  of  Davies,  168  N.  Y.  89 
{reversing  55  N.  Y.  App.  Div.  245)*  in 
which  case  it  was  held  that  a  proceeding 
against  an  alleged  unlawful  combination 
instituted  by  the  attorney-general  under 
the  authority  of  the  Anti-Monopoly  Act 
(Laws  N.  Y.  1899,  c.  690)  is  not  too 
late  because  the  combination  had  been 
formed  before  the  proceedings  were  be- 
gun and  even  before  the  statute  was 
passed,  since  the  act  is  a  substantial 
re-enactment  of  an  earlier  statute,  and, 
according  to  the  Statutory  Construction 
Law,  must  be  construed  as  a  continua- 
tion thereof.  See  also  Walsh  v.  Master 
Plumbers*  Assoc,  97  Mo.  App.  280. 

Under  a  Penal  Anti-triut  Statute  con- 
taining no  provisions  for  restraining  or 
enjoining  its  violation  a  cohrt  of  equity 
has  no  jurisdiction  to  restrain  by  in- 
junction the  commission  of  criminal 
offenses  which  involve  no  threatened 
destruction  of  property  or  property 
rights.  Minnesota  v.  Northern  Securi- 
ties Co.,  123  Fed.  Rep.  692,  reversed  on 
a  question  of  jurisdiction  194  U.  S.  48. 


8.  Post  V,  Southern  R.  Co.,  103  Tenn. 
184;  Gulf,  etc.,  R.  Co.  V,  Miami  S.  S. 
Co.,  (C.  C.  A.)  86  Fed.  Rep.  407; 
Southern  Indiana  Express  Co.  v,  U.  S. 
Express  Co.,  88  Fed.  Rep.  659;  Met- 
calf V.  American  School  Furniture  Co., 
1 22  Fed.  Rep.  115;  Connolly  v.  Union 
Sewer  Pipe  Co.,  184  U.  S.  547;  Minne- 
sota r.  Northern  Securities  Co.,  123 
Fed.  Rep.  692,  194  U.  S.  48,  this  last 
case  holding  that  the  state  has  no 
authority  to  maintain  a  bill  to  enjoin 
a  violation  of  the  Sherman  Act. 

3.  Atlanta  v.  Chattanooga  Foundry, 
etc.,  Co.,  1 01  Fed.  Rep.  905  iciting  .14 
Encyc.  of  Pl.  and  Pr.  55  (67)];  Post 
V.  Southern  R.  Co.,  103  Tenn.  184; 
Pidcock  v.  Harrington,  64  Fed.  Rep. 
821 ;  Gulf,  etc.,  R.  Co.  v.  Miami  S.  S. 
Co.,  (C.  C.  A.)  86  Fed.  Rep.  407; 
Southern  Indiana  Express  Co.  v.  U.  S. 
Express  Co.,  88  Fed.  Rep.  659.  See 
also  Metcalf  v.  American  School-Furni- 
ture Co.,  108  Fed.  Rep.  909. 

6§,  1.  Post  V.  Southern  R.  Co.,  103 
Tenn.  184. 

2.  Dittman  v.  Distilling  Co.,  64  N.  J. 
Eq.  537,  holding  that  where  it  was  al- 
leged that  a  corporation  organized  for 
the  purpose  of  purchasing  and  holding 
stock  in  other  corporations  was  illegal, 
as  organized  to  create  a  monopoly,  but 
such  monopoly,  if  any  existed,  arose 
from  the  exercise  of  the  powers  con- 
ferred on  the  corporation  by  its  charter 
or  certificate  of  organization,  such  ques- 
tion could  not  be  determined  in  a  court 
of  equity  at  the  suit  of  a  stockholder, 
but  could  be  considered  only  on  quo 
warranto,  on  relation  of  the  attorney- 
general,  to  oust  the  corporation  from 
its  franchises, 
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MOTIONS. 

73.    n.  DEFnriTiov  avd  Nature.  —  See  note  2. 

74.     Oral  Applieation  or  Written  SUtemtnt.  —  See  note  I. 

78.  m  VsE  AED  Scope  oe  Motions  — 2.  Belief  Obtainable  by 
Motion.  —  See  notes  2,  5,  .12,  13. 

79.  Olijeotiom  to  Pleading!.  —  See  note  2. 

80.  See  note  i. 

81.  See  note  i. 

3.  Belief  Kot  Obtainable  by  Motion  —  Important  Qnoftiom  of 
Faet  and  Law.  —  See  note  2. 


73.  2.  Motion  Ii  Application  for  Order. 

—  Nance    v.     People,    25     Colo.    252 ; 
Reilly  v,  Wilkins,  67  111.  App.  104. 

74,  1.  Motion  ai  Oral  Application,  -r- 
Reilly  v.  Wilkins,  67  111.  App.  104 ; 
Morse  Co.  v,  Eaton,  91  111.  App.  411, 
in  which  latter  case  it  was  held  that  a 
motion  cannot  be  made  by  simply  filing 
a  paper  with  the  clerk  of  the  court. 

78*  2.  See  Dunton  v,  McCook,  120 
Iowa  444. 

6.  See  Cornish  v,  Coates,  (Minn. 
1903)  97  N.  W.  Rep.  579- 

12.  See  Mersereau  v.  Mersereau,  51 
N.  Y.  App.  Div.  461. 

18.  A  Motion  Liee  to  substitute  attor- 
neys, Matter  of  Barkley,  42  N.  Y.  App. 
Div.  597 ;  to  quash  a  writ  of  summons. 
Ley  V.  Pilger,  59  Neb.  561 ;  to  strike 
out  a  defective  demurrer,  American 
Steel,  etc.,  Co.  v.  Wire  Drawers',  etc.. 
Unions,  90  Fed.  Rep.  598 ;  to  strike  out 
indecorous  and  disrespectful  language 
in  briefs,  Rosenberg  v.  Stem,  J7  111. 
App.  248 ;  to  obtain  judgment  for  costs 
against  the  sureties  of  a  nonresident 
plaintiff,  Dow  Wire  Works  Co.  v. 
Fngelhardt,  136  Ala.  608;  to  strike  out 
a  complaint  in  the  appellate  court  on  an 
appeal  from  a  justice's  court  where  it 
fails  to  conform  in  important  particu- 
lars to  the  one  filed  in  the  justice's 
court,  Wilgus  V,  Wilkinson,  50  N.  Y. 
App.  Div.  I. 


79.    2.  Motions   as   to   Pleadings  — 

Alabama,  —  Marx   v.    Miller,    134    Ala. 
347 ;     Brooks  v.   Continental   Ins.   Co., 
125  Ala.  615. 
Idaho,  —  Murphy  v.  Russell,  8  Idaho 

Illinois.  —  Rowe  v.  People,  96  111. 
App.  438. 

Indiana, — Hammond  v.  Meyers,  23 
Ind.  App.  235  ;  Blanchard-Hamilton  Fur- 
niture Co.  V.  Colvin,  (Ind.  App.  1904) 
69  N.  E.  Rep.  1032. 

New  Jersey,  —  Ferguson  v.  Western 
Union  Tel.  Co.,  64  N.  J.  L.  222. 

South  Carolina,  —  Livingston  v.  Ruff, 
65  S.  Car.  284 ;  Smith  v,  Bradstreet  Co., 
6z  S.  Car.  525. 

United  States,  —  American  Steel, 
etc.,  Co.  V,  Wire  Drawers',  etc..  Unions, 
90  Fed.  Rep.  598. 

Improper  Plea,  Answer,  or  Demnrrer.  — 
American  3teel,  etc.,  Co.  v.  Wire 
Drawers',  etc..  Unions,  90  Fed.  Rep.  598. 

Striking  Matter  from  Pleadings.— 
Peacock  v,  U.  S.,  (C.  C.  A.)  125  Fed. 
Rep.  583,  citing  14  Encyc.  of  Pl.  and 
Pr.  80.  See  generally  Striking  Out; 
Surplusage,  Irrelevant  or  Redundant 
Matter. 

50.  1.  McCormick  Harvesting 
Mach.  Co.  V,  Hiatt,  (Neb.  1903)  95  N. 
W.  Rep.  627. 

51.  1.  Thus,  Where  a  Demnrrer  Ii 
DefeotiTO  a  motion  to  strike  it  out  is  the 


Where  Distinct  Causes  of  Action  Are  proper  practice.     McKesson  v.  Russian 

Blended   a  motion  for  an  order  requir-  Co.,  (Supm.  Ct  Spec.  T.)  27  Misc.  (N. 

ing  a  separate  statement  and  designation  Y.)  96. 

is    the    appropriate    remedy.     Chicago,  2.   See   Keasbey,    etc.,    Co.   v.    Philip 

etc,  R.  Co.  V,  O'Neill,  58  Neb.  239.  Carey  Mfg.  Co.,  no  Fed.  Rep.  748. 
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81.  Whole  Meriu  of  Cauo.  —  See  note  4. 

89*  To  Striko  Oat  Motion  or  Domnrror.  —  See  note  2. 

83,  Othor  Xatten.  —  See  note  I. 

84.  4.  Motion  or  Aotion —  Gonorai  Bolo.  —  See  note  2. 
8«S.  Solief  Againit  Judgments  and  Orden.  —  See  note  3. 

86.  Proper  Xethod  of  Attaoking  Final  Judgment.  —  See  note  2. 

87.  6.  Motion  or  Appeal  —  See  notes  2,  3. 

88.  See  notes  2,  4,  5. 

89.  7.  Motion  as  Subftitnte  for  Plea  or  Demurrer — a.  Raising 


Defenses.  —  See  note  3 

SI.  4.  Xerite  Hot  Determined  on  Mo- 
tion. —  See  Matter  of  Kasson,  135  Cal.  i. 

ninitratione.  —  An  affirmative  defense 
of  contributoxy  negligence  cannot  be 
considered  on  a  motion  for  nonsuit. 
Powell  V.  Southern  R.  Co.,  125  N.  Car. 
370. 

Innei  Made  by  Pleadingi.  —  See  Hen- 
riques  v.  Trowbridge,  27  N.  Y.  App. 
Div.  18. 

63.    8.  Motion  to  Strike  Ont  Motion. 

—  Oause  Printing  Press  Co.  v.  Chicago 
Trust,  etc..  Bank,  148  Ind.  680 ;  German 
Sav.  Bank  v.  Cady,  114  Iowa  228.  See 
also  Reid  v.  Fillmore,  (Wyo.  1903)  73 
Pac.  Rep.  849. 

93.    1.  limitation  of  Time  to  Appeal. 

—  In  Kentucky  it  is  held  that  where 
the  time  f6r  taking  an  appeal  is  alleged 
tn  have  expired,  a  plea  of  limitation,  to 
which  the  appellant  can  reply,  is  neces- 
sary, and  a  mere  motion  to  dismiss  is 
not  sufficient.  Duff  v.  Duff,  103  Ky. 
348.     See  generally  Appeals. 

84.  8.  A  Motion  to  Betas  Coots,  and 
not  a  suit  to  enjoin  their  collection,  is 
the  appropriate  remedy  where  an  erro- 
neous fee  bill  has  been  issued.  Citizens' 
Nat.  Bank  v,  Gregg,  53  Neb.  760. 

85*  3.  See  Perry  v.  Kaspar,  113 
Iowa  268. 

86.  8.  See  Cornish  v,  Coates, 
(Minn.  1903)  97  N.  W.  Rep.  579. 

87.  8.  When  Motion  and  When  Appeal 
It  Frop^  Bemedy.  —  Where  an  Order 
Granting  an  Injunction  Has  Been  En- 
tered after  due  notice  and  a  full  hear- 
ing, such  order  should  be  assailed  only 
by  appeal ;  a  motion  to  vacate  it  will 
not  lie.  Butte  Consol.  Min.  Co.  v, 
Frank,  24  Mont.  506. 

S.  Clopton  V,  Oopton,  10  N.  Dak. 
569,  citing  14  En  CYC.  of  Pl.  and  Pr. 

87. 

88.  8.  Where  There  Haa  Been  Bo 
Trial  on  Iitnei  of  Baot  a  motion  for  a 
new  trial  is  not  an  appropriate  proceed- 
ing to  review  the  action  of  the  court  in 


giving  judgment.     Foley  v,  Foley,   120 
Cal.  33. 

4.  See  U.  S.  r.  Groome,  13  App.  Cas. 
(D.  C.)  460;  Campbell  v.  Brock's  Com- 
mercial Agency,  38  N.  Y.  App.  Div.  137. 

Besettling  Order. —  Where  an  order  is 
entered  which  does  not  conform  to  the 
decision  of  the  caurt  the  defect  should 
be  remedied  by  a  motion  to  resettle 
the  order,  and  not  by  appeal.  Schweit 
V.  Metropolitan  St.  R.  Co.,  (N.  Y.  City 
Ct.  Gen.  T.)  24  Misc.  (N.  Y.)  409. 

Certiorarii  Motion,  or  Appeal.  —  Where 
the  requirements  pf  a  writ  of  cer- 
tiorari are  too  broad  the  remedy  is  to 
move  for  a  modification,  and  not  by  an 
appeal  from  the  order  granting  the  writ. 
People  V,  Feitner,  Z7  N.  Y.  App.  Div. 
362. 

5.  See  Butte  Consol.  Min.  Co.  v, 
Frank,  24  Mont.  506. 

Judgment  Granting  Bzoetiive  Belief.  — 
A  default  judgment  which  grants 
greater  relief  than  prayed  for  in  the 
complaint  should  be  corrected  by  ap- 
peal, and  not  by  motion  to  open  the 
judgment.  McMahon  v.  Pugh,  62  S. 
Car.  506. 

Order  of  Another  Jnitiee.  —  A  motion 
to  vacate  an  order  made  by  another  jus- 
tice is  improper,  the  remedy  being  by 
appeal.  Haskin  v.  Murray,  29  N.  Y. 
App.  Div.  376. 

80,  8.  Contributory  Begligenoe,  being 
an  affirmative  defense,  cannot  be  con- 
sidered on  a  motion  for  nonsuit.  Pow- 
ell V.  Southern  R.  Co.,  125  N.  Car.  370. 

A  Set-off  properly  pleaded  should  be 
met  by  a  reply,  and  cannot  be  stricken 
out  on  motion.  Citizens'  Bank  v.  Carey, 
2  Indian  Ter.  84. 

The  Statute  of  Idmitationf  is  not  prop- 
erly presented  by  motion  to  strike 
pleading  from  the  files.  Winner  v.  Wil- 
liams, 82  Miss.  669. 

Beo  Judicata  should  be  raised  by  plea 
in  bar,  and  not  by  motion.  Winner  v, 
Williams,  82  Miss.  669 ;     Desert  King 
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note  3. 

93. 
93. 


Want  of  Juriidiotion.  —  See  note  I. 

Want  of  Authority  to  Bring  Action.  — See  note  5. 

b.  Objecting  to  Pleadings  —  in  xodmi  Pnetioa. 

Xatton  of  Bnbstanoe.  —  See  note  4. 

Formal  DofecU.  —  See  note  i. 

See  note  i. 

Unoflortainty  and  Indeflniteneos.  —  See  note  2. 


Min.   Co.  V.  Wedekind,   zio   Fed.   Rep. 

873. 

90*  1.  Mabon  v,  Ongley  Electric 
Co.,  24  N.  Y.  App.  Div.  so ;  Desert 
King  Min.  Co.  v.  Wedekind,  no  Fed. 
Rep.  873. 

6.  Ventura  County  v.  Clay,  119  Cal. 
213. 

91.  8.  Brooks  v.  Continental  Ins. 
Co.,  125  Ala.  615,  citing  14  Encyc.  op 
Pl.  and  Pr.  90-93,  and  supporting  the 
iK'hole  text  paragraph.  Compare  Nor- 
ton V.  Kumpe,  121  Ala.  446,  holding  that 
a  motion  to  strike  out,  and  not  a  demur- 
rer, was  the  proper  remedy  where  dam- 
ages too  remote  were  alleged. 

Irrelevant  Matter,  under  the  Connecti- 
cut statutes,  should  not  be  expunged  on 
motion.  Freeman's  Appeal,  71  Conn. 
708. 

Inoonsiitent  Canset  of  Aotion  or  de- 
fenses set  up  in  a  pleading  cannot  be 
reached  by  demurrer,  but  on  motion  they 
may  be  stricken  out  or  the  party  may  be 
required  to  elect  upon  which  he  will 
stand.      Murphy    v,    Russell,    8    Idaho 

133. 

4.  Marx  v.  Miller,  134  Ala.  347;  Cin- 
cinnati V.  Cincinnati  Southern  R.  Co., 
12  Ohio  Dec.  434,  both  cases  citing  14 
Encyc.  of  Pl.  and  Pr.  91.  See  also  the 
following  cases: 

Alabama.  —  Williamson  v.  Mayer,  117 
Ala.  253.  See  also  West  v.  Louisville, 
etc.,  R.  Co.,  137  Ala.  568. 

California.  —  Pacific  Paving  Co.  v, 
Vizelich,  141  Cal.  4. 

Georgia.  —  Hollis  v.  Nelms,  115  Ga. 
5;  McCandless  v.  Conley,  115  Ga.  48. 

New  Jersey.  —  Haberman  v.  Kauf er, 
60  N.  J.  Lq.  271.  See  also  Wilson  v. 
American  Palace  Car  Co.,  63  N.  J.  Eq. 

557. 

New  York.  —  Powell  v.  Hinkley,  93 
N,  Y,  App.  Div.  138;  Pope  v.  Kelly,  30 
N.  Y.  App.  Div.  253 ;  Montgomery  v. 
Boyd,  65  N.  Y.  App.  Div.  128;  Kelly  v. 
Ernest,  26  N.  Y.  App.  Div.  90 ;  Burkert 
V.  Bennett.  (Supm.  Ct.  Spec.  T.)  35 
Misc.   (N.  Y.)   318.     See  also   Fleisch- 


mann  v,  Fleischmann,  (Supm.  Ct.  Spec 
T.)  31  Misc.  (N.  Y.)  2i6. 

United  States.  —  Einstein  v.  Schnebly, 
89  Fed.  Rep.  540 ;  McKnight  v,  Dudley, 
103   Fed.  Rep.  918. 

See  further  Watkins  v.  Iowa  Cent.  R. 
Co.,  123  Iowa  390;  Jackson  v.  Indepen- 
dent School  Dist.,  (Iowa  1899)  77  N. 
W.  Rep.  860. 

A  Departure  from  the  Original  Came  of 
Action  should  be  objected  to  by  demur- 
rer and  not  by  motion  for  judgment. 
Mills  V.  Hart,  24  Colo.  505. 

Oljeotiona  to  Anawers.  —  In  Arizona 
there  is  no  statutory  provision  for  a  de- 
murrer to  an  answer,  and  where  the  an- 
swer is  insufficient  advantage  thereof 
may  be  taken  by  motioit  for  judgment 
on  the  pleadings.  Finley  v.  Tucson, 
(Ariz.  1900)  60  Pac.  Rep.  872. 

In  New  Jersey,  although  a  demurrer 
to  an  answer  is  not  permissible  in 
equity,  a  motion,  under  rule  213,  cannot 
raise  the  sufficiency  of  the  pleading. 
Hanneman  v.  Richter,  63  N.  J.  Eq.  753. 

In  Horth  Dakota  it  has  been  held  that 
the  insufficiency  of  a  complaint  may  be 
raised  by  demurrer  or  motion.  James 
River  Nat.  Bank  v.  Purchase,  9  N.  Dak. 
280. 

93.  1.  Brooks  v.  Continental  Ins. 
Co.,  125  Ala.  615  letting  14  Encyc.  op 
Pl.  and  Pr.  90-93]  ;  Kizer  v.  Caufield, 
17  Wash.  417.  See  also  Cincinnati  v. 
Cincinnati  Southern  R.  Co.,  12  Ohio 
Dec.  434. 

93*  1.  Rowe  V.  People,  96  111.  App. 
438.  But  see  Lewis  v.  Brandenburg, 
105  Ky.  14,  holding  that  although  it  was 
held  improper  practice  to  sustain  a  de- 
murrer to  a  portion  of  an  unparagraphed 
pleading  —  the  proper  remedy  being  by 
motion  to  strike  out  —  it  was  not  re- 
versible error,  no  substantial  right  hav- 
ing been  prejudiced. 

2.  Hammond  v.  Meyers,  23  Ind.  App. 
23s ;  Ferguson  v.  Western  Union  Td. 
Co.,  64  N.  J.  L.  222;  Smith  v.  Brad- 
street  Co.,  63  S.  Car.  525 ;  Livingston 
V.  Ruff,  65  S.  Car.  284. 


154 


Vol.  XIV. 


MOTIONS. 


•0-109 


95.    IV.  KiHDB  OF  Motions  —  6.  Bxiiimerated  and  Konennmer- 
ated  HotionB.  —  See  note  4. 

97.    V.  Pabtieb  to  Motion  —  1.  Who  May  Move  —  ParUM.  — 
See  note  i. 

Penom  Intereft«d.  —  See  note  2. 

98«     Penan  Having  No  Interest.  —  See  note  2. 

99.  VL  Tike  of  Moving  —  Pending  Action.  —  See  note  2. 
Apt  Time.  —  See  note  3. 

100.  See  note  i. 

101.  Promptneu.  —  See  notes  I,  2,  3. 
103.     analiiioation  of  Bole.  —  See  note  I. 

Waiver  by  Proceeding  in  Cause.  —  See  notes  2,  3. 


05.  4.  What  Are  Enumerated  Motions. 
—  A  motion  to  overrule  exceptions  and 
for  final  judgment.  Rogers  v.  Pearsall, 
21  N.  Y.  App.  Div.  389. 

9T.  1.  See  Mayer  v.  Flammer, 
(Supm.  Ct.  Spec.  T.)  81  N.  Y.  Supp. 
1062;  McGhee  V.  Romatka,  18  Tex.  Civ. 
App.  436. 

2.  See  Kelly  v,  Werner,  34  N.  Y.  App. 
Div.  68,  wherein  an  assignee  of  a  judg- 
ment which  was  a  lien  against  property 
being  partitioned,  was  permitted  to  move 
to  open  an  interlocutory  judgment  al- 
though he  was  not  a  party  to  the  ac- 
tion. 

96.  2.  McGhee  v.  Romatka,  18  Tex. 
Civ.  App.  436. 

99.  2.  notion  to  Dismiss  Appeal.— 
A  motion  in  the  appellate  court  to  dis- 
miss an  appeal  may  be  made  before  the 
cause  appears  on  the  calendar.  Garvin 
V.  Pettee,  13  S.  Dak.  239. 

8.  Bradley  v.  Slater,  58  Neb.  554. 

100.  1.  Appropriate  Order  of  Pro- 
eeeding.  —  A  motion  to  direct  a  verdict 
should  be  made  before  asking  instruc- 
tions as  to  the  law  of  the  case.  Chi- 
cago, etc.,  R.  Co.  V.  Murowski,  179  111. 
77.    See  generally  Directing  Verdict. 

A  motion  to  dismiss  an  appeal  for 
failure  to  file  the  transcript  in  time 
should  be  made  before  submission  of 
the  cause  on  the  merits,  Edwards  v. 
Logan,  (Ky.  1902)  69  S.  W.  Rep.  800, 
and  before  the  defect  is  cured  by  a  filing 
of  the  transcript,  Raymond  v.  Bales,  26 
Wash.  493.     See  generally  Appeals. 

101.  1.  Illinois.  —  See  North  Chi- 
cago St.  R.  Co.  V.  Leonard,  167  111.  618. 

Kentucky.  —  See  Hoobler  v.  How- 
land,  (Ky.  1897)  43  S.  W.  Rep.  486; 
Welch  V.  National  Cash-Register  Co., 
103  Ky.  192. 

Minnesota.  —  Stacy  v,  Stephen,  78 
Minn.  480. 


Nebraska,  —  See  Hawley  v.  Brunner, 
(Neb.  1901)  95  N.  W.  Rep.  678. 

New  York.  —  Rhodes  v.  Lewin,  33  N. 
V.  App.  Div.  369;  Seaman  v.  Clarke, 
75  N.  Y.  App.  Div.  345;  Gall  v.  Gall, 
53  N.  Y.  App.  Div.  97;  Hirshbach  r. 
Ketchum,  79  N.  Y.  App.  Div.  561 ; 
Conant  v.  American  Rubber  Tire  Co., 
(Supm.  Ct.  Spec.  T.)  37  Misc.  (N.  Y.) 
1 29.  See  also  Austin  v.  Witmer,  (Supm. 
Ct.  Spec.  T.)   33  Misc.  (N.  Y.)  388. 

Oregon.  —  See  Lombard  v.  Wade,  37 
Oregon  426. 

Striking  Oat  Testimony.  —  Where  an 
incompetent  witness  is  permitted  to  tes- 
tify without  objection  a  party  is  not 
entitled  to  have  his  testimony  stricken 
out  on  motion,  when  he  finds  the  testi- 
mony unsatisfactory.  Westervelt  v. 
Burns,  (Supm.  Ct.  App.  T.)  27  Misc. 
(N.  Y.)  781. 

S.  Motions  to  Set  Aside  Prooeedings  for 
Irregnlarity  Mnst  Be  Made  Promptly. — 
Smith  V.  Montague,  121  N.  Car.  92; 
Armour  Packing  Co.  v,  Williams,  122  N. 
Car.  406.  See  also  Nickell  v.  Citizens' 
Bank,  109  Ky.  641. 

After  the  Close  of  the  Term  it  is  only 
the  correction  of  matters  of  form,  cleri- 
cal errors,  or  matters  quite  of  course 
that  may  be  had  on  mere  motion.  Pisa 
V.  Rezek,  206  111.  344. 

8.  A  Motion  to  Dismiss  on  Appeal  for 
failure  to  file  the  transcript  in  time 
need  not  be  made  at  the  first  oppor- 
tunity, but  may  be  made  any  time  be- 
fore the  transcript  is  actually  filed. 
Worth  V.  Wilmington,  131  N.  Car.  532. 

103.  1.  Peterson  v.  Metropolitan 
Nat.  Bank,  88  111.  App.  190,  holding 
that  the  rule  "  has  no  application  to  the 
vacating  of  void  orders." 

2.  See  Blyth  v.  People,  16  Colo.  App. 
526. 

A  Motion  for  Vonsuit  because  of  a  de- 
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104. 
107. 


See  notes  i,  2,  3. 

Matutw  ud  Sol*!  «t  Oourt.  —  See  notes  4,  5. 

Bztending  Tbna.  —  See  note  6. 

Vn.  Plaob  07  MoYDio  —  1.  Oenerally.  —  See  note  2. 
2.  In  Hew  York  — <7.  General  Rules — (2)  General 


or  Special  Term  —  Appellate  Division,  —  See  note  2. 


fective  complaint  will  be  denied  where 
not  made  until  after  the  defect  has 
been  cured  by  proof  furnished  by  the 
movant  without  objection.  State  v. 
Equitable  Indemnity  Assoc,   i8  Wash. 

514. 

1<MI.  8.  Johnson  v.  Cummings^  12 
Colo.  App.  17. 

"DmaatfK  and  Motion  at  Same  Time.  — 
It  has  been  held  that  a  demurrer  to 
an  answer  interposed  at  the  same  time 
that  a  notice  of  motion  is  served  to 
strike  out  the  answer  as  frivolous  in  no 
way  militates  against'  the  right  to  make 
the  motion.  Badham  v,  Brabham,  54 
S.  Car.  400. 

103.  1.  ITnder  a  Bnle  of  Conrt  re- 
quiring that  a  motion  to  make  the  com- 
plaint more  definite  and  certain  must 
be  made  before  answering  or  demurring 
and  within  twenty  days  from  service, 
an  extension  of  time  for  "  answering, 
pleading,  and  demurring "  will  not  ex- 
tend the  time  to  make  such  motion. 
Whaley  r.  Lawton,  53  S.  Car.  580,  citing 
6  Encyc.  of  Pl.  and  Pr.  278.  See 
generally  Definiteness  and  Certainty 
IN  Pleadings. 

2.  Vernon  v.  Union  L.  Ins.  Co.;  58 
Neb.  494  iciting  14  Encyc.  of  Pl.  and 
Pr.  103] ;  Kenton  Ins.  Co.  v.  Osborne, 
(Ky.  1899)  51  S.  W.  Rep-  306;  Dia- 
mond Coal  Co.  V,  Carter  Dry-Goods  Co., 
(Ky.  1899)  49  S.  W.  Rep.  438;  Dives 
r.  Fidelity,  etc.,  Co.,  206  Pa.  St.  199. 
See  generally  Counts,  Paragraphs,  and 
Separate  Statements. 

8.  McGorray  v.  O'Connor,  (C.  C.  A.) 
87  Fed.  Rep.  586. 

The  Bnle  Is  Not  Inflexible,  and  was 
never  intended  to  deprive  the  court  of 
the  power  to  protect  itself  from  being 
overwhelmed  in  a  maze  of  irrelevant 
and  useless  averment  and  allegation. 
Rabenstein  v.  Chicago  Cottage  Organ 
Co.,    II    Ohio   Dec.   22,  8  Ohio   N.   P. 

315. 
Kotion  for  Change  of  Venae.  —  In  Iowa 


tier,   134  N.   Car.  316.     See  generally 
Change  of  Venue. 

4.  Motioni  for  Hew  Trials. — See  Clem- 
ent V,  Hartzell,  60  Kan.  317;  Nelson  v. 
Farmland  Security  Co.,  58  Neb.  604. 

5.  See  Green  v,  Hambrick,  118  Ga. 
569 ;  Lesh  v,  Meyer,  63  Kan.  524,  the 
latter  case  holding  that  noncompliance 
with  a  reasonable  rule  of  court  requiring 
a  motion  to  be  made  at  a  certain  time 
is  sufficient  reason  for  refusing  the  ap- 
plication. 

Statutes  Kandatory. —  Statutes  fixing 
the  time  for  making  motions  have  been 
held  to  be  mandatory.  Svea  Ins.  Co. 
V,  McFarland,  (Ariz.  1900)  60  Pac.  Rep. 
936 ;  Hecht  v.  Heimann,  81  Mo.  App. 
370. 

Waiver  of  Olgeetion.  —  Failure  to 
move  within  the  statutory  time  must 
be  objected  to  in  the  trial  court,  and 
cannot  be  first  considered  on  appeal. 
State  V.  Anderson,  (Iowa  1899)  80  N. 
W.  Rep.  430. 

6.  In  Indiana  the  court  has  no  power 
to  grant  an  extension  of  time  to  make 
a  motion  for  a  new  trial  without  the 
consent  of  the  parties.  Dugdale  v. 
Doney,  30  Ind.  App.  240;  Mcintosh  v. 
Zaring,  150  Ind.  301 ;  Allen  v.  Adams, 
150  Ind.  409;  Deering  v,  Armstrong,  18 
Ind.  App.  687. 

In  Nebraska,  where  a  party  has  a 
right  to  a  new  trial  if  applied  for  within 
the  time  prescribed  by  statute,  his  fail- 
ure to  apply  within  the  time  does  not 
prevent  the  District  Court,  in  the  exer- 
cise of  its  common-law  powers,  from 
granting  a  new  trial  in  furtherance  of 
justice.  Bradley  v.  Slater,  58  Neb. 
554. 

104.  2.  Edwards  v.  Shreve,  83  N. 
Y.  App.  Div.  165,  holding  that  a  Special 
Term  of  the  Supreme  Court  cannot  en- 
tertain a  motion  brought  on  by  an  order 
to  show  cause  in  an  action  pending  in 
the  County  Court. 

107.  2.  A  Motion  for  Leave  to  Plead 
a  motion  for  a  change  of  venue  is  not     Anew    should  be  made  in  the  Appellate 


waived  by  answering.  Foss  v,  Cobler, 
105  Iowa  728.  But  in  North  Carolina 
it  is  held  that  such  motion  should  be 
made  before  answering.    Riley  v.  Pelle- 


Division,  where  a  demurrer  has  been 
overruled  by  the  Trial  Term  with  leave 
to  plead  anew  and  upon  appeal  has  been 
affirmed    without   granting   such   leave. 
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J*'^-    (3)   What  County  or  Judge.  —  See  note  3. 
111.    b.  Exceptional  Rules  — (2)  Rules  as  to  Vacating  or 
Modifying  Orders.  —  See  note  3. 

Order  of  Judge.  —  See  note  4. 
119.     Court  Ordere.  —  See  notes  2,  3. 

113.  See  note  i. 

Vm  Makvee  of  Movnre  —  1.  Formal  Reqnuites  —  In 
General  —  Teehaieal  Exaetneie.  —  See  note  3. 

1 14.  2.  Oral   or    Written  —  in    Abeenoe  of  Any  BUtnte  or  Enle.  — 
See  note  8. 

lis.     View  tliat  Motioni  Are  Keoeiiarily  Oral,  —  See  note  3. 

116.  Written  Bpeoifieation  of  Oronndi.  —  See  notes  I,  2. 
WaiTor.  —  See  note  3. 

3.  Entitling   Papers — Xotion  Aflbeting  BoTeral  Aetione.  —  See 

note  5. 

117.  Diiregarding  Mistake.  —  See  note  I. 

4.  Statement  of  Oronnds  or  Beasons  of  Motion  —  notion 
Knit  State  Oroandi.  —  See  notes  2,  4,  5. 


White  V.  Jackson,  (Supm.  Ct.  Spec.  T.) 
39  Misc.  (N.  Y.)  218. 

107.  3.  Coonty  in  Wliioh  Triable.  — 
See  Knickerbocker  Trust  Co.  r.  Oneonta, 
etc.,  R.  Co.,  (Supm.  Ct.  Spec.  T.)  41  Misc. 
(N.  Y.)  204,  where,  in  an  action  to  fore- 
close property  in  Otsego  county,  brought 
in  New  York  county,  the  court  declined 
to  entertain  an  application  for  the  ap- 
pointment of  a  receiver,  made  in  New 
York  county,  the  defendant  having 
served  a  written  demand  that  the  action 
be  tried  in  Otsego  county. 

111.  S.  See  Haskin  v.  Murray,  29 
N.  Y.  App.  Div.  376;  Piatt  v.  New 
York,  etc.,  R.  Co.,  170  N.  Y.  451. 

4.  See  Morganstern  v.  Endelman,  (N. 
Y.  City  Ct.  Gen.  T.)  36  Misc.  (N.  Y.) 
860. 

llli.  2.  See  Matter  of  Haworth,  59 
N.  Y.  App.  Div.  393. 

113.  1.  Haskin  v.  Murray,  29  N. 
Y.  App.  Div.  376.  See  also  Piatt  v. 
New  York,  etc.,  R.  Co.,  170  N.  Y.  451. 

5.  Bradley  v.  Slater,  58  Neb.  554, 
holding  that  the  form  of  the  application 
ia  of  no  importance.  It  is  competent 
for  the  court  to  grant  it  regardless  of 
form. 

114.  S.  Reilly  v.  Wilkins,  67  IlL 
App.  X04. 

In  Illinoie  all  motions  made  in  the 
Appellate  Courts  are  required  by  rule 
of  court  to  be  in  writing.  Chicago,  etc., 
R.  Co.  V.  Binkopski,  72  111.  App.  22, 

115.  8.  See  Reilly  v.  Wilkins,  67 
III.  App.  104. 


116.  1.  Wales  v.  Graves,  72  Conn. 
355 ;  Morse  Co.  v.  Eaton,  91  111.  App. 
411;  Hutchison  v.  Moore  Bros.  Furni- 
ture Co.,  85  111.  App.  456 ;  Gilbert  v. 
Schilz,  83  III.  App.  185;  Cedar  County 
V.  Goetz,  (Neb.  1902)  91  N.  W.  Rep. 
177;  Brafford  v.  Reed,  124  N.  Car.  345. 

2.  Wales  v.  Graves,  72  Conn.  355; 
Jenkins  v,  Warren,  25  N,  Y.  App.  Div. 
569,  wherein  it  was  held  that  motions 
cannot  be  granted  "  merely  for  reasons 
orally  stated  by  counsel." 

8.  See  Gilbert  v.  Schilz,  83  111.  App. 
185. 

5.  Entitling  in  Either  of  Two  Actions. 
—  Where  a  junior  judgment  creditor 
moves  to  subordinate  supplementary 
proceedings,  in  which  a  receiver  of  the 
debtor's  property  has  been  appointed, 
to  his  own  similar  proceedings,  he  may 
entitle  his  motion  in  either  action.  New 
York  Loan,  etc.,  Co.  v.  De  Navarro, 
(Supm.  Ct.  Spec.  T.)  38  Misc.  (N.  Y.) 
436. 

117.  1.  Paddock  v.  Palmer,  (Supm. 
Ct.  Spec.  T.)  Z2  Misc.  (N.  Y.)  426. 

Aider  by  Notice  of  Motion.  —  In  Gar- 
vin r.  Pettee,  13  S.  Dak.  239,  where 
the  motion  papers  were  not  entitled  in 
any  court,  but  the  notice  of  motion 
showed  in  what  court  it  would  be  made, 
an  objection  was  held  to  be  without 
merit. 

2.  Ferguson  v.  Ingle,  38  Oregon  43 
iciting  14  Encyc.  of  Pl.  and  Pr.  117]; 
Chicago,  etc.,  R.  Co.  v.  Binkopski,  72 
111.    App.    22\    Dixon   V.    Wood,    (Ky. 
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118.  Groundi  Shonld  Be  Stated  Speeiflcally.  —  See  note  I 

119.  GroTLnds  Kot  Asiigned  Are  Waived.  —  See  note  I^ 

5.  Prayer  for  Belief.  —  See  note  3. 

ISO,     Under  General  Prayer  for  Belief.  —  See  note  3. 
Where  Motion  Ii  Too  Broad.  —  See  note  4. 


igoi)  64  S.  W.  Rep.  724;  Board  of 
Home  Missions  v.  Davis,  (N.  J.  1903) 
55  Atl.  Rep.  467 ;  Doane,  etc..  Lumber 
Co,  V.  Essex  BIdg.,  etc.,  Co.,  59  N.  J. 
£q.  142 ;  Montpelier,  etc.,  R.  Co.  v, 
Macchi,  74  Vt.  403. 

117.  4.  Gilbert  v.  Schilz,  83  111. 
App.  185. 

5.  See  Dothan  Bank  v.  Wilks,  132 
Ala.  57. 

A  Defective  Statement  of  the  Chronndi 
is  a  sufficient  reason  for  the  denial  of 
a  motion.  Board  of  Home  Missions 
V.  Davis,  (N.  J.  1903)  55  Atl.  Rep.  467. 

118*  1.  Alabama.  —  Alabama  Mid- 
land R.  Co.  V,  Brown,  129  Ala.  282; 
Parker  v.  Bond,  121  Ala.  529. 

California,  —  Thompson  v.  Los  An- 
geles, 125  Cal.  270. 

Georgia,  —  See  Newman  v.  Cross,  108 
Ga.  776;  Moss  V.  Roberts,  115  Ga.  421  ; 
Webb  V.  Wight,  etc.,  Co.,  112  Ga.  432; 
Napier  v.  Burkett,  113  Ga.  607. 

Idaho.  —  Robson  v.  Colson,  (Idaho 
1903)  72  Pac.  Rep.  951;  Idaho  Mer- 
cantile Co.  V.  Kalanquin,  7  Idaho  295. 
See   also    Givens   v.    Keeney,    7    Idaho 

335. 
Illinois.  —  Illinois    Cent.    R.    Co.    v. 

Behrens,  208  111.  20.  See  also  Hutchi- 
son V.  Moore  Bros.  Furniture  Co.,  85 
111.  App.  456. 

Iowa.  —  See  Keaimes  v.  Durst,  no 
Iowa  114. 

Kansas.  —  See  Parkhurst  v.  Sharp,  10 
Kan.  App.  575. 

Louisiana.  —  McSweeney  v.  Blank, 
107  La.  292. 

Missouri.  —  State  v.  Fleming,  147 
Mo.  I.  See  also  Anderson  v.  Stapel,  80 
Mo.  App.  115. 

Nebraska.  —  See  Palmer  v.  Ulysses 
First  Bank,  59  Neb.  412. 

New  Jersey.  —  See  Doane,  etc.,  Lum- 
ber Co.  V.  Essex  Bldg.,  etc.,  Co.,  59  N. 
J.  Eq.  142. 

North  Dakota.  —  Baumer  v.  French,  3 
N.  Dak.  319. 

Ohio.  —  Osseforth  v.  Schroder,  6  Ohio 
Dec.  447. 

South  Dakota.  —  Howie  v.  Bratrud,  14 
S.  Dak.  648. 

Texas.  —  Margraves  v.  State,  (Tex. 
Crim.   1899)  50  S.  W.  Rep.  10 16.     See 


also  Moody  v.  Hahn,  25  Tex.  Civ.  App. 

.474. 

Utah.  —  Wild  v.  Union  Pac.  R.  Co., 
23  Utah  265 ;  Frank  v.  Bullion  Beck, 
etc.,  Min.  Co.,  19  Utah  35 ;  Skeen  v. 
Oregon  Short  Line  R.  Co.,  22  Utah  413. 
See  also  White  v.  Rio  Grande  Western 
R.  Co.,  22  Utah  1 38 ;  Lewis  v.  Silver 
King  Min.  Co.,  22  Utah  51. 

United  States.  —  Sec  McGorray  v. 
O'Connor,  (C.  C.  A.)  87  Fed.  Rep.  586. 

Soffioiency  of  Statement  of  Gronnde.  — 
Specifications  which  give  notice  to  the 
plaintiff  and  advise  the  court  in  plain 
language  of  the  matters  to  be  urged 
at  the  hearing  are  sufficient.  Patten  v. 
Hyde,  23  Mont.  23. 

119,     1.  7//tnoi5.  —  Elgin  v.  Thomp 
son,  98  111.  App.  358 ;  Lichliter  v.  Rus- 
sell, 89  111.  App.  62;  Gilbert  v.  Schilz, 
83  111.  App.   185. 

Kentucky.  —  Bailey  v.  Louisville,  etc., 
R.  Co.,  (Ky.  1898)  44  N.  W.  Rep.  105. 

Montana.  —  King  v.  Pony  Gold-Min. 
Co.,  24  Mont.  470. 

New  York.  —  See  Ferguson  v.  Bruck 
man,  164  N.  Y.  481. 

An  Amendment  of  a  Kotion  for  a  new 
trial  is  proper  where  the  matter  con- 
tained in  the  amendment  is  germane  to 
that  stated  in  the  original  motion.  State 
V  Anderson,  (Iowa  1899)  80  N.  W. 
Rep.  430.  But  see  Smith  v.  Com.,  (Ky. 
1899)  50  S.  W.  Rep.  241,  where  it  was 
held  not  to  be  error  to  refuse  to  permit 
the  filing  of  additional  and  amended 
grounds  on  a  motion  for  a  new  trial. 

8.   See  Elder  v.  Johnson,  115  Ga.  691. 

190.  8.  See  McKesson  v.  Russian 
Co.,  (Supm.  Ct.  Spec.  T.)  27  Misc.  (N. 
Y.)  96.  In  this  case,  where  a  demurrer 
was  interposed  to  a  part  of  a  complaint 
consisting  of  only  one  count,  and  an  an- 
swer to  the  balance  was  served,  and  the 
plaintiff  moved  to  require  the  defendant 
to  elect  between  the  answer  and  the  de- 
murrer and  "  for  such  other  and  further 
relief  as  to  the  court  may  seem  meet," 
the  court  denied  the  motion  to  elect,  but 
struck  out  the  demurrer  as  being  de- 
fective. 

4.  Chadron  First  Nat.  Bank  v.  Engd- 
bercht,  58  Neb.  639  letting  14  Encyc. 
OF  Pl.  and  Pr.  120]  ;  Baum  v.  Thoms, 
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ISl.    7.  Entry  on  Bocket  —  See  note  2. 
139.    T3L  Notice  of   Motiov  —  1.  Beflnition  and  Katnre.  — 
See  note  2. 

2.  Hecesiity   of  Notice  — ^j.  General  Principles  — 

statutes  and  Bnlet  of  Court.  —  See  note  3. 

It  Ii  a  General  Bnle.  —  See  note  4. 

133.  Motion  for  Diioretionary  Order.  —  See  note  3. 

134.  Motioni  of  Course.  —  See  note  I. 

135.  Conetmetive  Notioe  by  Filing  Motion.  —  See  note  I. 

b.  Illustrative  Applications  —  (i)  Motions  Requir- 
ing  Notice.  —  See  notes  2,  5,  8. 

150  Ind.  378;  Hudelson  v.  Tobias  First  motion  may  be  treated  as  a  motion  and 
Nat.  Bank,  56  Neb.  247;  Kyner  v. 
Laubner,  (Neb.  1902)  91  N.  W.  Rep. 
491 ;  Palmer  v.  Ulysses  First  Bank,  59 
Neb.  412;  Beebe  v.  Latimer,  59  Neb. 
305;  Dobry  v.  Western  Mfg.  Co.,  58 
Neb.  667;  Draper  v.  Taylor,  58  Neb. 
787;  American  Express  Co.  v.  Lank- 
ford,  (C.  C.  A.)  93  Fed.  Rep.  380. 

Contra.  —  In  New  York  it  has  been 
held  that  the  asking  for  more  than  a 
party  is  entitled  to  will  not  deprive  him 
of  the  relief  to  which  he  may  be  en- 
titled. Snelling  v.  Yetter,  25  N.  Y. 
App.  Div.  596. 

ninetrationi.  —  A  motion  to  strike  out 
a  whole  pleading  will  be  denied  if  any 
part  of  it  is  sufficient.  Herf,  etc.. 
Chemical  Co.  v,  Lackawanna  Line,  78 
Mo.  App.  305. 

Joint  Motions.  —  A  joint  motion  will 
be  denied  where  all  the  parties  joined 
therein  are  not  entitled  to  the  relief 
prayed  for.  Prescott  v.  Haughey,  152 
Ind.  517;  Wines  v.  State  Bank,  22  Ind. 
App.  114;  Johnson  v,  Winslow,  22  Ind. 
App.  104;  Jones  v.  Peters,  28  Ind.  App. 
383 ;  McCarthy  v.  Morgan,  (Neb.  1902) 
96  N.  W.  Rep.  489 ;  Hogan  v.  Peterson, 
8  Wyo.  549' 

131,    2.  See  Lewis  v.  Firemen's  Ins. 


passed  upon  by  the  court.  Bjiird  v,  Ells- 
worth Trust  Co.,  (Fla.  1903)  34  So. 
Rep.  565. 

133.  2.  Matter  of  Van  Ness, 
(Supm.  Ct.  Spec.  T.)  21  Misc.  (N.  Y.) 
249. 

8.  In  Colorado  the  opposite  party,  after 
appearance,  is  entitled  to  notice  of  all 
motions  not  of  course.  La  Junta,  etc.. 
Canal  Co.  v.  Hess,  25  Colo.  513;  Nance 
V,  People,  25  Colo.  252. 

4.  Comrey  v.  East  Union  Tp.,  202 
Pa.  St.  442 ;  Beck  v.  Avondino,  20  Tex. 
Civ.  App.  330.  See  also  Owens  v.  Bar- 
roll,  88  Md.  204. 

A  Misnomer  of  the  plaintiff  in  the 
summons  cannot  be  cured  on  an  ex 
parte  motion.  Farrington  v.  Muchmore, 
(Supm.  Ct.  Spec.  T.)  30  Misc.  (N.  Y.) 
218. 

133.  3.  Kamermann  v.  Eisner,  etc., 
Co.,  (N.  Y.  City  Ct.  Gen.  T.)  22  Misc. 
(N.  Y.)  554,  affirmed  (Supm.  Ct.  App. 
T.)   23  Misc.  (N.  Y.)  330. 

134.  1.  See  Whitley  Grocery  Co.  v. 
Walker,  1 1 1  Ga.  846 ;  Kamermann  v, 
Eisner,  etc.,  Co.,  (N.  Y.  City  Ct.  Gen. 
T.)  22  Misc.  (N.  Y.)  554,  affirmed 
(Supm.  Ct.  App.  T.)  23  Misc.  (N.Y.)  330. 

135.  1.  Where  a  Cause  Had  Lain 


Co.,   67  111.  App.   195,  wherein  it  was    Dormant  for  Eight  Years  notice  of  a  mo- 


held  that  in  order  to  be  entitled  to  a 
hearing  on  a  motion  it  is  necessary  to 
have  the  motion  entered  by  the  clerk, 
or  filed,  and  that  sending  the  motion 
papers  to  the  judge  was  not  equivalent 
to  a  filing  in  court.  And  in  Hilt  v. 
Young,  116  Ga.  708,  it  was  held  to  be 
essential  to  the  validity  of  a  motion  for 
a  new  trial  that  it  be  filed  with  the  clerk 
of  the  court  within  the  time  prescribed 
by  law. 

Entry  of  Votioe  of  Motion.  — In  Florida 
an  entry  on  the  docket  of  a  mere  notice 
of  motion  specifying  the  grounds  for  the 


tion  to  substitute  heirs  of  the  original 
plaintiff  was  held  to  be  necessary.  Beck 
V.  Avondino,  20  Tex.  Civ.  App.  330. 

2.  Notice  Was  Held  Keoessary  in  the 
following  cases :  Scamman  v.  Bonslett, 
118  Cal.  93;  Baker  v.  Baker,  136  Cal. 
302 ;  Symes  v.  Charpiot,  1 7  Colo.  App. 
463;  McAdow  V.  Wachob,  (Fla.  1903) 
33  So.  Rep.  702 ;  Comrey  v.  East  Union 
Tp.,  202  Pa.  St.  442. 

6.  Beck  V.  Avondino,  20  Tex.  Civ. 
App.  330. 

8.  Edwards  v.  Shreve,  83  N.  Y.  App. 
Div.  165. 
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136.  See  notes  3,  6. 

(2)  Motions  Not  Requiring  Notice.  —  See  note  10. 

137.  c.  Effect  of  Failure  to  Give  Notice  — vdd  or 

Voidable.  — See  notes  I,  2. 

Waiyor  of  Votioo.  —  See  notes  7,  8. 
139.    8.  To  Whom  Given.  —  See  note  i. 
Attorney  or  Party.  —  See  note  3. 

130.  5.  Form  and  Sufficiency  —  a.  SUMMARY  STATEMENT  OF 
Essentials  —  in  oeneraL  —  See  note  2. 

131,  See  note  i. 

133,     Waiver  of  Objeotiont.  —  See  note  2. 
Amendment  of  Votioe.  —  See  note  3. 

b.  Designating  Time.  —  See  notes  4,  5. 


130*  8.  Chicago,  etc.,  R.  Co.  v, 
Binkopski,  72  III.  App.  22,  wherein  the 
court  refused  to  entertain  a  motion  pre- 
sented and  argued  in  the  appellee's 
brief ;  Carr  v.  General  Incandescent  Arc 
Light  Co.,  (N.  Y.  City  Ct.  Gen.  T.)  37 
Misc.  (N.  Y.)  837. 

6.  MacGregor  v.  Pierce,  (S.  Dak. 
1903)  95  N.  W.  Rep.  281. 

10.  Thayer  v,  Bellamy,  (Idaho  1903) 
71  Pac.  Rep.  544. 

197.  1.  Symes  r.  Charpiot,  17  Colo. 
App.  463. 

2.  Gowing  V.  Warner,  (N.  Y.  City 
Ct.  Gen.  T.)  29  Misc.  (N.  Y.)  593. 

7.  See  Cooper  v.  Burch,  140  Cal.  548. 
The   Facts    Constitnting    the   Waiter 

must,  in  California,  appear  on  the 
record,  files,  or  minutes  of  the  court. 
Mallory  v.  See,  129  Cal.  356. 

8.  California.  —  Wood  v.  Herman 
Min.  Co.,  139  Cal.  713. 

Colorado.  —  Blyth  v.  People,  16  Colo. 
App.  526. 

Kansas.  —  Newton  First  Nat.  Bank  v. 
Briggs,  6  Kan.  App.  684. 

Kentucky.  —  Howard  v.  Duke,  (Ky. 
1898)  45  S.  W.  Rep.  69. 

Missouri.  —  See  Arthur  Fritsch 
Foundry,  etc.,  Co.  v.  Goodwin  Mfg.  Co., 
96  Mo.  App.  631. 

New  York.  —  Scharmann  v.  Bard,  60 
N.  Y.  App.  Div.  449.  See  also  Dugro 
V.  Vandewater,  35  N.  Y.  App.  Div.  471. 

See  also  State  v.  Estes,  34  Oregon 
203,  holding  that  an  appearance  on  a 
motion  waived  all  irregularities  pre- 
liminary to  the  hearing. 

139.  1.  See  Wood  v.  Herman  Min. 
Co.,  139  Cal.  713. 

8.  Bennett  v.  Weed,  (Supm.  Ct. 
Spec.  T.)  38  Misc.  (N.  Y.)  290.  But 
see    Beck   v.    Avondino,    20    Tex.    Civ. 


App.  330,  wherein  it  was  held  that  a  no- 
tice of  motion  to  substitute  heirs  of  the 
original  plaintiff  and  to  place  the  cause 
on  the  docket  should  have  been  given  to 
the  defendant  instead  of  to  his  attorney 
of  record,  the  cause  not  having  been 
prosecuted  for  eight  years  and  such  at- 
torney having  declined  to  receive  notice 
on  the  ground  that  the  action  had  been 
discontinued  and  he  was  no  longer  the 
defendant's  representative. 

In  an  Aotion  Afainit  a  State  Oi&oer 
the  incumbent  of  the  office  of  attorney- 
general  is  the  proper  person  on  whom  to 
serve  a  notice  of  motion.  Nance  v. 
People,  25  Colo.  252. 

130.  8.  Mallory  v.  See,  129  Cal. 
356 ;  Arthur  Fritsch  Foundry,  etc.,  Co. 
r.  Goodwin  Mfg.  Co.,  96  Mo.  App.  631 ; 
Beck  V.  Avondino,  20  Tex.  Civ.  App. 
330.  See  also  Fire  Assoc,  v.  Short,  zoo 
III.  App.  553. 

131.  1.  Tench  v.  Gray,  (Va.  1904) 
46  S.  E.  Rep.  287. 

139.  8.  Hamilton  v.  Dooly,  15 
Utah  280. 

3.  In  Sonth  Dakota  it  is  within  the  dis* 
cretion  of  the  trial  court  to  permit  an 
amendment  of  a  notice  of  motion  for 
a  new  trial  so  as  to  specify  the  particu- 
lar errors  complained  of,  even  after  the 
time  for  giving  such  notice  has  expired. 
Bunker  v.  Taylor,  10  S.  Dak.  526. 

4.  La  Junta,  etc..  Canal  Co.  v.  Hess, 
25  Colo.  513 ;  Tench  v.  Gray,  (Va.  1904) 
46  S.  E.  Rep.  287. 

6.  See  Paddock  v.  Palmer,  (Supm.  Ct. 
Spec.  T.)  32  Misc.  (N.  Y.)  426,  holding 
sufficient  a  notice  which  designated  no 
time  or  place,  where  such  notice  was 
annexed  to  an  order  to  show  cause, 
which  referred  to  it  and  specified  both 
time  and  place. 
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153,  c.  Designating  Place. — See  note  4. 

154.  d.  Designating  Relief  Sought  — Pnyer  for  apedti 

Baliif.  —  See  note  3. 


e.  Designating  Grounds  for  Relief.  —  See  note  3. 

Olgeek  of  Bulo.  —  See  note  2. 

Umitatioii  to  Gronndi  Stated.  —  See  note  3. 

In  How  York.  —  See  note  2. 

/.  Signature  by  Party  or  Attorney.  —  See  notes 


1S6. 
1S7. 

1S8. 
1S9. 

2,3- 

g.  Papers  on  Which  Motion  Is  Based  —  oopj  oi  AHi- 

davits  or  Otkor  Papon.  —  See  note  6. 

140.     Cop7  of  Ploadingf  and  Frooeodingo.  —  See  note  I. 

Fapon  Alroady  Sorved.  —-  See  note  3. 
149.     6.  Service  of  Notice  —  a.  Time  Of  —  LimitotioB  of  Ttme.  — 

See  note  2. 

Longth  of  VoUoo.  —  See  note  3. 

143*     Whero  Thoro  It  Ko  BUtnte  or  Bnlo.  —  See  note  3. 

1 44«    EfToct  of  Too  Abort  Notioo.  —  See  notes  2|  4. 


133.  4.  Tench  v.  Gray,  (Va.  1904) 
46  S.  £.  Rep.  287.  See  also  Paddock 
V.  Palmer,  (Supm.  Ct.  Spec.  T.)  32 
Misc.  (N.  Y.)  426,  stated  in  the  next 
preceding  note. 

134.  8.  ProviBionB  Inddontal  to  the 
Bdiof  Bemandod  may  be  included  in  the 
order.  Headdings  v,  Gavette,  86  N.  Y. 
App.  Div.  592. 

136.  8.  Ferguson  v.  Ingle,  38  Ore- 
gon 43  letting  14  Encyc.  op  Pl.  and 
Ph.  136]  ;  Ogle  v.  Potter,  24  Mont.  501 ; 
German-American  Bank  v,  Dorthy,  39 
N.  Y.  App.  Div.  166;  Van  Wickle  v. 
Weaver  Coal,  etc.,  Co.,  88  N.  Y.  App. 
DiY.  603;  Nelson  v.  Jordeth,  15  S.  Dak. 
46. 

137,  8.  See  MacGregor  v.  Pierce, 
(S.  Dak,  1903)  95  N.  W.  Rep.  281. 

8.  Nevada  Co.  v,  Famsworth,  89  Fed. 
Rep.   164. 

13§.  8.  Jnriidietional  Imperfootioni 
need  not  be  pointed  out  in  the  notice 
of  motion.  Wilson  v.  Lange,  (Supm. 
Ct.  App.  T.)  40  Misc.  (N.  Y.)  676. 

139*  8.  Fire  Assoc,  v.  Short,  100 
III.  App.  553. 

8.  Compare  Reedy  v,  Howard,  11  S. 
Dak.  z6o,  holding  that  a  signature  fol- 
lowed by  the  words  "  attorney  for  de« 
f endant "  will  not  amount  to  a  general 
appearance  where  it  clearly  appears  that 
the  defendant  only  intends  to  take  ad- 
vantage of  a  defective  service.  See 
generally  Appeabances. 

6.  Jenkins  v.  Warren,  25  N.  Y.  App. 
Div.  569;  Chapuis  v.  Long,  77  N.  Y. 


App.  Div.  272,  See  also  Rubino  v. 
Mariano,  65  N.  Y.  App.  Div.  314;  Gra- 
ham's Case,  10  Kulp  (Pa.)  xo6.  But 
see  St.  Louis,  etc.,  R.  Co.  v,  Gaston,  67 
Kan.  217,  wherein  it  was  held  that  on 
a  motion  for  a  new  trial  on  the  ground 
of  newly  discovered  evidence  the  affi- 
davits upon  which  it  is  to  be  heard 
need  not  be  served  with  the  notice. 

Snbfoqnent  Sorrloe  of  Affidavita. — Affi- 
davits served  two  days  after  serving 
notice  of  motion,  but  before  the  hearing, 
may  be  disregarded.  State  v.  Second 
Judicial  Dist.  Ct,  25  Mont.  202. 

140.  1.  Badger  v,  Gilrc^,  (Supm. 
Ct.  App.  T.)  21  Misc.  (N.  Y.)  466. 

8.  Paddock  v.  Palmer,  (Supm.  Ct. 
Spec.  T.)  32  Misc.  (N.  Y.)  426 ;  Deuter- 
mann  v.  Pollock,  36  N.  Y.  App.  Div.  522. 

149.  8.  See  Ogle  v.  Potter,  24 
Mont.  50X. 

8.  Eztonding  Longth  of  Hotioa.* — In 
South  Dakota,  where  the  statute  pro- 
vided for  six  days'  notice  of  motion, 
it  was  held  that  the  court  was  not 
precluded  from  requiring  eight  days' 
notice.     Smith  v.  Hawley,  11  S.  Dak. 

399. 

143.  8.  Kansas,  etc.,  Coal  Co.  v. 
Carey,  65  Kan.  639. 

144.  8.  Compare  Paddock  v.  Palmer, 
(Supm.  Ct.  Spec.  T.)  32  Misc.  (N. 
Y.)  426,  holding  that  a  notice  of  motion 
served  too  short  a  time  before  the  re- 
turn date  may  be  treated  as  a  nullity. 

4.  See  Martin  v,  Monroe,  Z07  da. 
330. 


Supp.  PI.  &  Pr.— II 


161 


144-161 


MOTIONS. 


Vol.  XIV. 


144.     WaiTtr  of  OljoetloB  to  Short  Votioo.  —  See  note  $. 

14tl.     X.  CoirVTXBMAVBUrG,  WlTHSSAWAL,  AVD  ABAVSOVMXVT 

—  Bight  to  Conntarmaiid.  —  See  note  2. 
WaiTor.  —  See  notes  5,  6. 

148.  XIL  Affidayitb  avb  Pboofs  — 1.  Vatnre  of  Svidonoe 
and  Proofs  Admissible  —  Onl  or  Writton  STidonoo.  —  See  note  6. 

149.  See  notes  i,  2. 
2.  Taking  Affidavits  —  ^.  In  General.  —  See  note  3. 
8.  Filing  and  Serving  Affidavits.  —  See  notes  4,  5. 
See  notes  i,  2. 
5.  Affidavits  in  Support  til  — a.  Necessity.  —  See  notes 


156. 
Iff7. 
158. 

159. 
161. 


b.  Sufficiency  —  xz  puto  Motiou.  —  See  note  4. 

c.  Additional    or  Rebutting  Affidavits.  —  See 


notes  4,  6. 


144.  6.  Smith  V.  Hawley,  11  S.Dak. 
399.  See  also  Hcrndon  v.  North  Carolina 
R.  Co.,  121  N.  Car.  498,  where  a  motion 
was  granted  notwithstanding  it  was 
made  on  short  notice,  the  opposing 
party  having  filed  counter-affidavits. 

14ft.  S.  See  Gorman  v.  Williams, 
(Supm.  Ct.  App.  T.)  26  Misc.  (N.  Y.) 

776. 
S.  Adair  v,  Feder,  133  Ala.  620. 


Div.  314;  Graham's  Case,  zo  Ktilp  (Pa.) 
106.  But  see  St.  Louis,  etc.,  R.  Co.  v. 
Gaston,  67  Kan.  217,  holding  that  under 
the  Kansas  statute  affidavits  on  a  mo- 
tion for  a  new  trial  on  the  ground  of 
newly  discovered  evidence  need  not  be 
served  with  the  notice. 

6.  See  Chapuis  v.  Long,  77  N.  Y. 
App.  Div.  272. 

Affidavits  Berred  After  A^jovnunant.  — 


6.  Waiver  by  InoOBsiiteiit  Proeeedingt.     Where  an  order  to  show  cause  was  made 


^-  Port  Townscnd  r.  Lewis,  34  Wash. 
413;  Franke  v.  Neisler,  97  Wis.  364. 
in  this  latter  case,  where  an  affidavit 
for  change  of  venue  was  presented 
signed  by  only  one  of  the  defendants 
and  the  judge  suggested  that  the  others 
should  join  therein,  and  the  attorney 
thereupon  destroyed  the  affidavit  and 
proceeded  to  trial,  his  conduct  was  held 
to  be  an  abandonment  of  the  applica- 
tion. 

148*  6.  Strom  v.  Montana  Cent.  R. 
Co.,  81  Minn.  346,  citing  14  Encyc.  of 
Pl.  and  Pr.  148. 

149*  1.  Strom  v.  Montana  Cent.  R. 
Co.,  81  Minn.  346,  citing  14  Encyc.  of 
Pl.  and  Pr.  148.     See  also  Hamer  v. 


returnable  August  20,  and  on  that  date 
the  motion  was  adjourned  to  August 
23,  it  was  held  that  affidavits  served  on 
August  22  could  not  be  used  on  the 
hearing  of  the  motion.  Rubino  v.  Mari- 
ano, 65  N.  Y.  App.  Div.  314. 

157.  1.  See  Chadron  Loan,  etc., 
Assoc.  V.  Scott,  (Neb.  1903)  96  N.  W. 
Rep.  220. 

2.  See  Rubino  v.  Mariano,  65  N.  Y. 
App.  Div.  314. 

158.  S.  Oral  Btatementi  of  GooumI 
are  insufficient.  Jenkins  v,  Warren,  25 
N.  Y.  App.  Div.  569. 

8.  See  Badger  v.  Gilroy,  (Supm.  Ct. 
App.  T.)  21   Misc.  (N.  Y.)  466. 

159.  4.  Effeet  of  Vonoomplianoe  with 


McKinley-Lanning  L.  &  T.  Co.,  52  Neb.    Bole.  —  Failure    to    comply .  with    this 

rule  is  a  mere  irregularity.  Matter 
of  Nat.  Gramophone  Corp.,  82  N.  Y. 
App.  Div.  593,  citing  and  following 
Wooster  v.  Bateman,  (N.  Y.  Super.  Ct 
Gen.  T.)  4  Misc.  (N.  Y.)  431,  and  Bean 
V.  Tonnellc,  24  Hun  (N.  Y.)  353,  stated 
in  the  original  note. 

161*  4.  See  Schilling  v.  Buhne, 
139  Cal.  611. 

6.  If  Additional  Affldavite  Are  BeeeiTed 
to  supply  omissions  in  the  original  affi- 
davits the  adverse  party  should  be  per- 


705. 

8.  See  Hamer  v,  McKinley-Lanning 
L.  &  T.  Co.,  $2  Neb.  705. 

8.  In  Hew  Jeney  the  rule  is  absolute 
that  ex  parte  affidavits  cannot  be  used 
on  the  final  hearing  of  a  rule  to  show 
cause.  Klein  v.  Adams  Express  Co.,  61 
N.  J.  L.  530. 

156.  4.  Jenkins  v,  Warren,  25  N. 
Y.  App.  Div.  569.  See  also  State  v. 
Second  Judicial  Dist.  Ct,  25  Mont. 
302;  Rubino  v.  Mariano,  65  N.  Y.  App. 
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169. 
168. 

a.  Time 
164. 

165. 

Poitpone.  - 

166. 
167. 


6.  Connter-ftAdaTits.  —  See  notes  3,  4. 

Serviee.  —  See  note  I. 

Xm.  Heaxivg   avd   Detebxivatiov  —  1.   Hearing  — 

Of  —  (i)  In  General  —  Bay  Kotioed.  —  See  note  4. 
"  Or  u  Soon  Thertafter  aa  Couniel  Can  Be  Heard."  —  See  note  3. 
atatutef  and  Ealei  of  Court.  —  See  note  5. 

(2)  Continuance  or  Adjournment  —  Dieordtionary  Power  to 
-  See  note  2. 

Motiooi  Whiflii  Caanot  Bo  Heard.  —  See  note  2. 

(3)  Precedence  Between  Motions.  —  See  note  6. 

c.  Right  to  Open  and  Close.  —  See  note  4. 

d.  Burden  of  Proof.  —  See  note  5. 

e.  Argument  of  Motion.  —  See  note  6. 


mitted  to  answer  them.  Poillon  v, 
Poillon,  75  N.  Y.  App.  Div.  536. 

163.  8.  A.  W.  Stevens  Co.  v.  Kehr, 
93  IlL  App.  510. 

A  Boaoonable  Time  to  procure  coun- 
ter-affidavits or  other  evidence  should 
be  given.  Armstrong  v.  Sweeney,  65 
Neb.  ^^(i. 

4.  See  Rust  v.  Baird,  109  111.  App.  41. 

163.  1.  It  Is  the  General  Practioe 
to  file  counter-affidavits  on  the  day  and 
at  the  time  of  the  actual  hearing  of 
the  motion.  It  is  proper,  however,  if 
any  new  matter  is  presented  by  such 
counter-affidavits,  to  grant  time  to  the 
moving  party  to  file  affidavits  in  op- 
position. Schilling  v.  Buhne,  139  Cal. 
611.  See  also  Armstrong  v.  Sweeney, 
65  Neb.  ^-jfk, 

4.  Delay  in  bringing  on  for  a  hearing 
a  motion  for  a  new  trial  is  not  suffi- 
cient ground  for  denial  of  the  motion. 
Wyman  v.  Jensen,  26  Mont.  227, 

IM*  8.  See  Kipp  v.  Silverman,  25 
Mont.  296,  holding  that  a  notice  of 
motion  for  August  2,  "  or  as  soon 
thereafter  as  counsel  can  be  heard,*'  was 
sufficient  to  authorize  a  hearing  on  the 
day  of  the  trial,  in  October  of  the  same 
year. 

6.  In  ^^i**w^  there  is  no  statute  or 
rule  of  practice  authorizing  the  setting 
down  for  hearing  in  vacation  before 
the  chancellor,  on  notice,  of  a  motion  to 
strike  out  parts  of  a  bill.  Self  v. 
Blount  County,  124  Ala.  191. 

&i  flonth  Carolina,  under  a  statute  re- 
quiring a  motion  for  a  new  trial  to  be 
"made"  within  five  days  after  judg- 
ment, the  motion  may  be  "  heard  "  sub- 
aeqaent  to  that  time.  Whetstone  v, 
Livingston,  54  S.  Car.  539. 

166.    S.  Wolff  V.  Canadian  Pac.  R. 


Co.,  123  Cal.  535.  See  also  Chadron 
Loan,  etc.,  Assoc,  v.  Scott,  (Neb.  1903) 
96  N.  W.  Rep.  220. 

166*  2.  Helmly  v,  Davis,  iii  Ga. 
860;  Donaldson  v.  Copeland,  201  111. 
540;  Seiter  v,  Mowe,  182  111.  351;  St. 
Francis  Mill  Co.  v,  Sugg,  142  Mo.  364; 
Walker  r.  Moser,  (C.  C.  A.)  117  Fed. 
Rep.  230. 

6.  Natural  Precedence  Between  Kotions. 
—  It  is  the  uniform  practice,  where  a 
preliminary  question  comes  up  in  limine 
which  disposes  of  the  matter,  on  the 
ground  of  want  of  jurisdiction,  or  for 
any  other  cause  that  does  not  go  to  the 
merits,  to  hear  that  first.  Wilmington 
First  Nat.  Bank  v.  Lieberman,  i  Marv. 
(Del.)  367.  But  see  Crasser  v.  Blank, 
no  La.  493. 

16T.  4.  Wilmington  First  Nat.  Bank 
V.  Lieberman,  i  Marv.  (Del.)  367. 

6.  That  the  Burden  of  Proof  Is  on  the 
Movant,  see  Poillon  v.  Poillon,  75  N.  Y. 
App.  Div.  536.  See  also  Williams  v. 
Farmers*  Gin,  etc.,  Co.,  13  Okla.  5; 
Galveston,  etc.,  R,  Co.  v.  Bernard,  (Tex. 
Civ.  App.  1900)  57  S.  W.  Rep.  686 ;  Gal- 
veston, etc.,  R.  Co.  V.  Miller,  (Tex.  Civ. 
App.  1900)  57  S.  W.  Rep.  702. 

A  Prima  Facie  Showing  of  merits  must 
be  made  by  the  movant.  Bevering  v. 
Smith,  (Iowa  1902)  90  N.  W.  Rep.  840. 

6.  Absolute  Bight  to  Hearing. — Parties 
have  an  absolute  right  to  be  heard  on 
motions  involving  the  merits  of  the  con- 
troversy. Atchison,  etc.,  R.  Co.  v.  Con- 
solidated Cattle  Co.,  59  Kan.  in. 

Beading  Motion  in  Extenso.  —  "A 
party  is  not  bound  to  read  his  motion 
to  the  court  in  extenso,  or  to  comment 
upon  each  and  every  item  thereof.  Nor 
is  he  to  be  deemed  to  have  waived  those 
points  not  read  or  commented  upon." 
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168. 
169. 
170. 
171. 

3t4. 
179. 


g.  Trial  of  Issues.  —  See  note  i. 

B0fer«noe.  —  See  note  2. 

2.  Betermination  —  c.  Time  Of.  —  See  note  i. 

d.  Mode  Of  —  (2)  Implied  Determination.  —  See  notes 


e.  Rules  of  Decision.  —  See  note  2. 
/.  Defaults  —  (i)  Of  Moving  Party.  —  See  note  6. 
178.    (2)  Of  Party  Moved  Against,  —  See  notes  i,  2. 

XIV.  EEHSABIHG    AVD     BEABGimZHT    OF    MOTIOV  —  1. 

When  Granted  —  Diiervtion  of  Court.  —  See  note  5. 
174.     Qronndi.  —  See  note  I. 
17«i.     Bomady  by  Appeal.  —  See  note  I. 

2.  How  Obtained.  —  See  note  5. 
176.    See  note  i. 

3.  Healing.  —  See  note  4. 

XY.  Behewal  of  M0TIOH8  —  1.  Deciiion  of  Motions  as 
Bes  Judicata.  —  See  note  5. 
178.    See  note  2. 


World's  Columbian  Exposition  v.  Bell, 
76  111.  App.  591.  To  the  same  effect  see 
O'Connor  v.  Prendergast,  99  111.  App.  53 1 . 

168.  1.  See.  Evans  v.  Weatherhead, 
24  R.  I.  394. 

Smnmary  XumAr.  —  A  motion  is 
heard  in  a  summary  manner;  the  hear- 
ing is  not  a  trial  in  any  proper  sense. 
Clause  Printing  Press  Co.  v,  Chicago 
Trust,  etc..  Bank,  148  Ind.  680. 

160«  S.  Strom  v.  Montana  Cent.  R. 
Co.,  81  Minn.  346;  Evans  v.  Weather- 
head,  24  R.  I.  394. 

170.  1.  Motions  Hade  Daring  the 
rrogyoM  of  tho  Trial  should  be  disposed 
of  before  the  final  submission  of  the 
case.  Herzfeld  v.  Reinach,  44  N.  Y. 
App.  Div.  326. 

171.  8.  See  Townsend  v.  Angel- 
lotti,  129  Cal.  466. 

4.  Snataining  Motion  to  Strike  Ont. — 
Reid  r.  Fillmore,  (Wyo.  1903)  73  Pac. 
Rep.  849,  citing  14  Encyc.  of  Pl.  and 
pR.  171. 

179.  2.  But  on  an  Application  for 
a  Kow  Trial,  where  the  circumstances 
are  such  as  to  lead  the  court  to  hesitate, 
it  is  better  to  resolve  the  doubt  in  favor 
of  the  application  so  as  to  secure  a  trial 
and  judgment  on  the  merits.  Wolff  v. 
Canadian  Pac  R.  Co.,  123  Cal.  535. 

6.  See  Clowser  v.  Noland,  72  Mo. 
App.  217,  holding  that  if  the  moving 
party  fails  to  appear  and  present  his 
demands  the  court  can  only  dismiss  the 
motion  without  adjudication. 


173.  1.  Wellington  v.  Beck,  J9 
Colo.  73;  People  v.  Miller,  92  N.  Y. 
App.  Div.  116. 

5.  Headdings  v,  Gavette,  86  N.  Y. 
App.  Div.  592. 

6.  Klipstein  v.  Marchmedt,  (Supm. 
Ct.  App.  T.)  39  Misc.  (N.  Y.)  794. 

174.  1.  Klipstein  v.  Marchmedt, 
(Supm.  Ct.  App.  T.)  39  Misc.  (N.  Y.) 
794,  citing  14  Encyc.  of  Pl.  and  Pr. 

174. 

175.  1.  See  Matter  of  Adams, 
(Supm.  Ct.  Spec.  T.)  24  Misc.  (N.  Y.) 
293. 

6.  On  an  Ordar  to  Show  Oanie  to  obtain 
a  modification  of  an  order  the  court  has 
power  to  rehear  the  motion  on  which  it 
had  been  granted  and  change  its  orig- 
inal determination.  Matter  of  Nat. 
Gramophone  Corp.,  87  N.  Y.  App.  Div. 

^^^ 

176.  1.  See  Seletsky  v.  Third  Ave. 
R.  Co.,  44  N.  Y.  App.  Div.  632,  wherein 
it  was  said  that  a  reargument  is  always 
had  upon  the  papers  upon  which  the 
motion  was  previously  heard. 

4.  Stromberg  v,  Di  Salvo,  (Supm.  Ct 
App.  T.)  38  Misc.  (N.  Y.)  139. 

6.  Gopton  V.  Qopton,  10  N.  Dak.  569 
[citing  14  Encyc.  op  Pl.  and  Pr.  176] ; 
Reeves  v.  Best,  13  Colo.  App.  225; 
Bishop  V.  Smith,  ^^  Kan.  621.  Com- 
pare  Great  Hive,  etc.  v.  Supreme  Hive, 
etc.,  129  Mich.  324. 

179.  S.  Stacy  v,  Stephen,  78  Minn. 
480. 
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MOTIONS. 


178-101 


178.  2.  Bnle  Against  Kenewals— a.  Statement  of  Rule. 
—  See  note  4. 

179.  See  note  i. 

180.  See  note  i. 

181.  b.  Power  to  Disregard  Rule.  — See  note  i. 

c.  What  Amounts  to  a  Renewal.  —  See  note  2. 
189.    8.  Leave  to  Renew  —  a.  Necessity  —  (2)  Renewal  on 
New  Facts.  —  See  note  i. 

BeuoiL  —  See  note  2. 

184.  ^3^  Renewal  on  Different  Grounds.  —  See  note  i. 

1 85.  (5)  Renewal  of  Motion  Granted  on  Conditions  Not  Per- 
formed.  —  See  note  3. 

1 86.  b.  Effect  of  Proceeding  Without  Leave.  —  See 
notes  4,  7. 

191.   /.  Manner  of   Granting  —  (3)  By  Implication.  — 
See  note  3. 


178.  4.  Wheeler  v.  Eldred,  137  Cal. 
37;  Levy  V.  Levy,  107  La.  576;  Stacy  v. 
Stephen,  78  Minn.  480 ;  Board  of  Home 
Missions  v.  Davis,  (N.  J.  1903)  Atl. 
Rep.  467 ;  Gunn  v.  Union  R.  Co.,  24  R. 
I.  174;  Bumham  v.  Spokane  Mercantile 
Co.,  18  Wash.  207.  See  also  Hellings 
V,  Duvall,  131  Cal.  618. 

Btatflmaat  of  Bule. — Orders  made  upon 
motions  aflfecting  substantial  rights, 
from  which  an  appeal  lies  if  the  matter 
in  question  has  been  fully  tried,  are  as 
conclusive  upon  the  issues  necessarily 
decided  as  are  final  judgments.  Hal- 
vorsen  v.  Orinoco  Min.  Co.,  89  Minn. 
470.  And  where  a  motion  has  been  de- 
nied and  an  appeal  therefrom  dismissed 
and  the  denial  of  the  motion  incorpo- 
rated in  the  judgment,  the  judgment  is 
a  bar  to  a  motion  to  vacate  the  order. 
Robitshek  v.  Swedish-American  Nat. 
Bank,  72  Minn.  319. 

179.  1.  Devereux  v.  McCrady,  53 
S.  Car.  387. 

180*  1.  Reeves  v.  Best,  13  Colo. 
App.  225;  Stacy  v.  Stephen,  78  Minn. 
480;  Deutermann  v.  Pollock,  36  N.  Y. 
App.  Div.  522;  Matter  of  Blackwell,  48 
N.  Y.  App.  Div.  230;  Clopton  v.  Clop- 
ton,  10  N.  Dak.  569 ;  A.  B.  Dick  Co.  v. 
Wichelman,  109  Fed.  Rep.  81.  See  also 
Kalichman  v.  Nadler,  (N.  Y.  City  Ct. 
Gen.  T.)  34  Misc.  (N.  Y.)  809. 

181*  1.  See  Reeves  v.  Best,  13 
Colo.  App.  225. 

2.  See  Halpin  v.  Coleman,  66  N.  Y. 
App.  Div.  37. 

Kotion  for  Diitiiiet  lUli«f.  —  A  motion 
to  reduce  a  judgment  is  an  entirely 
different  motion   from  one  to   open  a 


default  based  upon  different  facts.  Suth- 
erland V.  Mead,  80  N.  Y.  App.  Div. 
103. 

A  motion  to  be  relieved  from  an 
order  entered  on  a  former  motion  be- 
cause of  mistake,  inadvertence,  surprise, 
or  excusable  neglect  is  not  a  renewal 
of  the  former  motion,  and  leave  of 
court  to  make  it  is  not  required.  Mat- 
ter of  Blackwell,  48  N.  Y.  App.  Div. 
230. 

In  DiiF(Brent  Aotion.  —  A  motion  for 
the  same  relief  as  previously  prayed 
for  and  denied  is  not  a  renewal  where 
the  motion  papers  are  different  and  in 
an  action  differently  entitled,  and  leave 
to  make  such  motion  is  unnecessary. 
People  v.   Paine,  92  N.  Y.  App.  Div. 

303. 

1§9.  1.  Qopton  V.  Clopton,  10  N. 
Dak.  569.  See  also  Stacy  v.  Stephen, 
78  Minn.  480. 

2.  Matter  of  Van  Ness,  (Supm.  Ct. 
Spec.  T.)  21  Misc.  (N.  Y.)  249. 

1§4«  1.  The  General  Bole  is  that  suc- 
cessive motions  will  not  lie  to  dismiss 
an  appeal  where  the  grounds  of  the 
second  motion  existed  at  the  time  the 
first  motion  was  interposed.  King  v. 
Pony  Gold  Min.  Co.,  24  Mont.  470. 

IM*  S«  See  Wetmore  v.  Wetmore, 
29  N.  Y.  App.  Div.  512. 

196*  4.  See  Kalichman .  v.  Nadler, 
(N.  Y.  City  Ct.  Gen.  T.)  34  Misc.  (N. 
Y.)  809. 

7.  Qopton  V,  Qopton,  10  N.  Dak. 
569,  citing  14  Encyc.  op  Pl.  and  Pr. 
186. 

191.  S.  Reeves  v.  Best,  13  Colo. 
App.  225. 
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195.  L  Befikitioh  avd  Hatube  — 1.  Difficulty  of  Deflning. 
•  See  note  i. 

196.  See  notes  i,  2. 

197.  2.  EonnnlflB  of  Mnltifariontness.  —  See  note  I. 
3.  Tests  of  Mnltifiuionaness.  —  See  notes  3,  7. 

198.  See  note  2. 


IM.  1.  Bliss  V,  Parks,  175  Mass. 
S43f  citing  14  Encyc.  of  Pl.  and  Pr. 
195.     See  also  the  following  cases: 

California.  —  Whitehead  v.  Sweet, 
126  Cal.  67. 

Virginia,  —  Dillard  v.  Dillard,  97  Va. 

434. 

JVest  Virginia,  —  Johnson  v.  Sanger, 
49   W.   Va.  412. 

Wisconsin.  —  Draper  v.  Brown,  115 
Wis.   361. 

United  States.  —  Metropolitan  Trust 
Co.  V.  Columbus,  etc.,  R.  Co.,  93  Fed. 
Rep.  689 ;  Dennison  Mfg.  Co.  v.  Thomas 
Mfg.  Co.,  94  Fed.  Rep.  651 ;  U.  S.  Min- 
eral Wool  Co.  V.  Manville  Covering 
Co.,  1 01.  Fed.  Rep.  145 ;  Virginia-Caro- 
lina Chemical  Co.  v.  Home  Ins.  Co., 
(C.  C.  A.)  113  Fed.  Rep.  i;  Williams 
V.  Crabb,  (C.  C.  A.)  117  Fed.  Rep.  193; 
State  Trust  Co.  v.  Kansas  City,  etc., 
R.  Co.,  128  Fed.  Rep.  129. 

196.  1.  Williams  v,  Crabb,  (C.  C. 
A.)   117  Fed.  Rep.  193. 

8.  Benson  v.  Keller,  37  Oregon  120; 
Mengel  v,  Lehigh  Coal,  etc.,  Co.,  24  Pa. 
Co.  Ct.  152;  Chisholm  v,  Johnson,  106 
Fed.  Rep.  191;  Kilgore  v,  Norman,  119 
Fed.  Rep.  1008;  New  Hampshire  Sav, 
Bank  v,  Richey,  (C.  C.  A.)  121  Fed. 
Rep.  956. 

197.  1.  Baumgartner  v,  Bradt,  207 
111*  345 ;  Bovaird  v.  Seyfang,  200  Pa. 
St.  261 ;  Cutter  v.  Iowa  Water  Co.,  96 
Fed.  Rep.  777 ;  State  Trust  Co.  v,  Kan- 
sas City,  etc.,  R.  Co.,  128  Fed.  Rep. 
129. 

3.  Boutwell  V.  Vandiver,  123  Ala. 
634,  quoting  14  Encyc.  of  Pl  and  Pr. 
X97.  To  the  same  effect  see  Dillard  v, 
Dillard,  97  Va.  434. 

Mnlti&rioiimieas  as  to  Title.  —  A  bill 
by  the  heirs   of  a   husband  and   wife 


to  recover  lands  on  the  ground  of  fraud 
in  their  alienation  is  not  maltiftuioos 
because  the  title  to  part  of  the  lands  is 
derived  from  the  husband,  to  part  from 
the  wife,  and  to  part  from  both.  "There 
is  nothing  multifarious  in  a  title  de- 
volved through  the  law  of  inheritance, 
when  the  title  is  vested  in  one  or  the 
other  or  both  of  the  parents  of  the 
person  suing."  Nor  will  the  fact  that 
the  defendants  have  a  multitude  of 
titles  from  different  sources  render  the 
bill  multifarious,  since  multifariousness 
in  the  answer  cannot  affect  the  bill. 
Kilgore  v.  Norman,  119  Fed.  Rep.  1006. 

7.  Wheeler  v.  Gleason,  (Supm.Ct.  Spec 
T.)  34  Misc.  (N.  Y.)  604;  New  Hamp- 
shire Sav.  Bank  v,  Richey,  (C.  C  A.) 
121   Fed.  Rep.  956. 

198.  2.  Rincon  Water,  etc.,  Co.  v, 
Anaheim  Union  Water  Co.,  115  Fed. 
I^cp.  543,  citing  14  Encyc.  of  Pl.  and 
Pr.  198.     See  also  the  following  cases: 

Alabama.  —  Southern  Bldg.,  etc,  As- 
soc. V,  Casa  Grande  Livery  Stable  Co., 
IT9  Ala.  175;  Burke  v.  Morris,  121  Ala. 
126 ;  Christian,  etc.,  Grocery  Co.  v,  Kling, 
121  Ala.  292;  District  Grand  Lodge, 
No.  7,  V.  Marx,  131  Ala.  308;  Wimberly 
V,  Montgomery  Fertilizer  Co.,  132  Ala. 
107 ;  Simonson  v.  Cain,  138  Ala.  221 ; 
Northwestern  Land  Assoc,  v,  Grady,  137 
Ala.  219;  Adams  v.  Wilson,  137  Ala. 
632;  Gulf  Red  Cedar  Co.  v.  Crenshaw, 
138  Ala.  134;  Henderson  v.  Hall,  134 
Ala.  455 ;  Howard  v,  Corey,  126  Ala. 
283. 

California.  —  Whitehead  v.  Sweet,  126 
Cal.  67. 

Georgia.  —  Allred  v.    Tate,    X13    Ga. 

441. 

Illinois.  —  London  Mills  v.  White, 
2c8  III.  289. 
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1II9.    n.  FoBMS  07  MuLTiFABioirnnss  —  1.  Miatiftrioimieii  ac 

to  Matters.  —  See  note  2 

900.  See  notes  i,  3. 

2.  Multifiuionf&eas  as  to  Parties.  —  See  note  4. 

901.  See  notes  i,  2. 


Maryland,  —  Reese  v,  Wright,  (Md. 
1904)  56  Atl.  Rep.  976. 

Massachusetts.  —  Bliss  v.  Parks,  175 
Mass.  543. 

Missouri.  —  Perkins  v.  Baer,  95  Mo. 
App.  70. 

Pennsylvania. — Blankenburg  v.  Black, 
200  Pa.  St  629. 

Rhode  Island.  —  Brown  v.  Tilley,  25 
R.  I.  579. 

Vermont.  —  Miner  v.  Pike,  71  Vt 
240. 

Virginia.  —  Hutchinson   v.    Maxwell, 


Missouri.  —  Searcy  v.  Oay  Gmnty, 
176  Mo.  493. 

New  Jersey.  —  Van  Hise  v.  Van  Hise, 
61  N.  J.  Eq.  37. 

Pennsylvania.  —  Bovaird  v.  Seyfang, 
200  Pa.  St.  261 ;  Coatesville,  etc.,  St.  R. 
Co.  V.  West  Chester  R.  Co.,  206  Pa.  St. 
40:  Taylor  v.  Cochran,  16  Montg.  Co. 
Rep.  (Pa.)  166;  Luzier  v.  Naylor  Line, 
etc,  Co.,  8  Pa.  Dist.  632. 

Rhode  Island.  —  Legg  v.  Dewing,  25 
R.  I.  568. 

Virginia.  —  Snyder  v.  Grandstaff,  96 


40  S.  E,  Rep.  655,  4  Va.  Sup.  Ct.  93.  Va.  473. 

Wisconsin.  —  South     Bend     Chilled-         IVest  Virginia.  —  Bailey  v.  Calfee,  49 

Plow  Co.  V.  George  C.  Cribb  Co.,  105  W.    Va.    630;    Day   v.    National    Mut 

Wis.  443;  Draper  v.  Brown,  115  Wis.  Bldg.,  etc.,  Assoc,  53  V/^.  Va.  550. 


361 ;  Zinc  Carbonate  Co.  v.  ShuUsburg 
First  Nat.  Bank,   103   Wis.  125. 


United  States.  —  Barcus  v.  Gates,  (C. 
C.  A.)    89  Fed.   Rep.   783;   Ball,   etc., 


United  States.  —  Liverpool,  etc,  Ins.     Fastener    Co.   v.    Cohn,   90    Fed.    Rep. 
Co.  V.  Ounie,  88  Fed.  Rep.  160;  Ryan     664;   Weir  v.   Bay  State  Gas  Co.,  91 


V.  Seaboard,  etc.,  R.  Co.,  89  Fed.  Rep. 
397;   Barcus  v.  Gates,   (C.   C.  A.)    89 


Fed.  Rep.  940;  Jesup  v.  Wabash,  etc., 
R.   Co.,    94    Fed.    Rep.    20;    Block    v. 


Fed.  Rep.  783;  Metropolitan  Trust  Co.  Standard  Distilling,  etc.,  Co.,  95  Fed. 
V.  Columbus,  etc.,  R.  Co.,  93  Fed.  Rep.  Rep.  978;  Louden  Machinery  Co.  v. 
689 ;  Davis  v.  Berry,  106  Fed.  Rep.  761 ;  Ward^  96  Fed.  Rep.  232 ;  Animarium 
New  England  Phonograph  Co.  v.  Edi-     Co.  v.  Neiman,  98  Fed.  Rep.  14;  Farson 

V.    Sioux    City,    106    Fed.    Rep.    278; 

Keasby,  etc.,  Co.  v.  Philip  Cary  Mfg. 


son,  no  Fed.  Rep.  26;  Virginia-Caro- 
lina Chemical  Co.  v.  Home  Ins.  Co., 
(C  C.  A.)   113  Fed.  Rep.  i,  affirming     Co.,  113  Fed.  Rep.  432;  Moody  v.  Flagg, 


109  Fed.  Rep.  681 ;  Williams  v.  Crabb, 
(C.  C.  A.)  117  Fed.  Rep.  193;  Moody 
v.  Flagg,  125  Fed.  Rep.  819;  Illinois 
Cent.  R.  Co.  tr.  Caffrey,  128  Fed.  Rep. 
770. 


125  Fed.  Rep.  819;  State  Trust  Co.  v. 
Kansas  City,  etc.,  R.  Co.,  128  Fed.  Rep. 
129. 

8.   Henry  v.  Henderson,  79  Miss.  452. 

4.  DiioottneetedPartief.— Fry  v.  Rush, 


199*    8.  Two  KincU  of  XnltUarions-    63  Kan.  441  iquoting  14  Encyc.  of  Pl. 

M. — Benson  v.  Keller,  37  Oregon  120.    and  Pr.  200]  ;  Anderson  v.  Lehigh  Coal, 

900*    1.  Fint  Form  of  Xnltifiuions-    etc.,  Co.,  10  Pa.  Dist.  14  Iquoting  the 

I. —  Fry  V.  Rush,  63  Kan.  441,  quot-     original  text  and  citing   14  Encyc.  of 

Pl.  and  Pr.  195-201]  ;  Fields  v.  Gw]mn, 

19   App.   Cas.    (D.   C.)    99;     Roller  v. 

14  Encyc.  of  Pl.  and  Pr.  199-201.  See     Clarke,  19  App.  Cas.  (D.  C.)  539 ;  Grif- 


ing  14   Encyc.   of   Pl.  and   Pr.   200; 
Perkins  v.  Baer,  95  Mo.  App.  70,  quoting 


also  the  following  cases : 


fin  V.  Henderson,  116  Ga.  310;  Reese 


Arisona.  —  Henshaw    v.    Salt    River    v.  Wright,  (Md.  1904)  56  Atl.  Rep.  976; 
Valley  Canal  Co.,  (Ariz.  1898)  54  Pac.     Luzier  v.  Naylor  Line,  etc.,  Co.,  8  Pa. 


Rep.  577. 

California.  —  Whitehead  v.  Sweet,  126 
Cal.  67. 

Georgia.  —  Portwood  v.  Huntress, 
113  Ga.  815. 

Illinois.  —  Crawford* Adsit  Co.  v.  For- 
dyce,  100  111.  App.  362. 

Massachusetts.  —  Davis  v.  Peabody, 
170  Mass.  397. 


Dist.  632;  Mengel  v.  Lehigh  Coal,  etc, 
Co.,  24  Pa.  Co.  Ct.  152;  Young  v.  Forest 
Oil  Co.,  194  Pa.  St.  243 ;  Pacific  Live- 
stock Co.  V.  Hanley,  98  Fed.  Rep.  327. 

901.  1.  Benson  v.  Keller,  37  Ore- 
gon 120;  Barcus  v.  Gates,  (C  C.  A.)  89 
Fed.  Rep.  783. 

2.  Brown  v.  Tilley,  25  R.  I.  579 
Iquoting   14   Encyc.   op   Pl.  and   Pe. 
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909.     17.  B1A80V  FOB   Bim  AOAIVBT   KVLTirAUOVSnBBS.  — 

See  note  4. 

90S.     VL  PllATSB  FOB  SELIBF  A8  DBIBBMIHIBG  HVITIFABI- 

OVSVEBS  —  1.  In  OeneraL  —  See  notes  6,  9. 

904.  See  note  3. 

2.  Alternative  Prayer.  —  See  notes  6,  9. 

905.  See  note  2. 

906.  Vn.  M1TLTIFABIOV8BB88  irvDSB  Codb.  —  See  note  6. 

907.  See  notes  i,  5. 

908.  vm.  Wheh  abd  Webbb  Objbctiob  Mat  Bb  Baibbd  — 
1.  ITot  on  Appeal.  —  See  note  i. 

909.  2.  At  What  Stage  of  Proceedings  in  Trial  Conrt  —  a.  In 
General.  —  See  note  i. 

9 10.  b.  Raised  in  Answer.  —  See  note  4. 

201  ] ;  Gulf  Red  Cedar  Co.  v,  Crenshaw,  Co.  v.  Home  Ins.  Co.,  (C  C.  A.)  113 
138  Ala.  134;  Chicago  Telephone  Co.  tr.  Fed.  Rep.  i;  De  Hierapolis  v.  Law- 
Illinois  Manufacturers'  Assoc,  106  111.  rence,  115  Fed.  Rep.  761. 
App.  54;  Baumgarten  v.  Bradt,  207  111.  9.  Prayer  Vut  Be  Consiitent.  —  Wim- 
345;  Smith  v^  New  England  Bank,  69  berly  v,  Montgomery  Fertilizer  Co.,  132 
N.  H.  254;  Anderson  v,  Lehigh  Coal,  Ala.  107;  Eberle  v.  Heaton,  124  Mich, 
etc.,  Co.,  9  Pa.  Dist.  278;  Whipple  v.  205;  McGraw  v.  Woods,  96  Fed.  Rep. 
Guile,  2  R.  I.  576;  Johnson  v,  Sanger,  56;  Cutter  v.  Iowa  Water  Q^y,,  96  Fed. 
49  W.  Va.  412.  Rep.  777 ;  Ritchie  v.  Sayers,   100  Fed. 

9M.    4.  Benson  v,  Keller,  37  Ore-  Rep.  520. 

gon  120;  Mengel  v,  Lehigh  Coal,  etc.,  9M.    8.   Day  v.  National  Mut  Bldg., 

Co.,    24    Pa.    Co.    Ct    152;  Brown    v,  etc.,  Assoc,  53  W.  Va.  550,  citing  14 

Tillcy,  25  R.  I.  579.  Encyc.  of  Pl.  and  Pr.  205. 

903.    6.  Prayer  Oomidered.  — .  Bout-  906.    6.   Hawkins  v.   Georgia,  etc, 

well  V.  Vandiver,  123  Ala.  634  \.citing  R.    Co.,    108    Ga.    784;    Demarest    v, 

14  Encyc.  of  Pl.  and  Pr.  204  (203)];  Holdeman,  157  Ind.  467. 

Allred  v.  Tate,  113  Ga.  441;  Blanken-  907.    1.  Reddick  v.  Long,  124  Ala. 

burg  V.  Black,  200  Pa.  St.  629;  South  260. 

Bend   Chilled-Plow  Co.   v,   George   C.  5.  Termiiiology  Preferred  under  Code. 

Cribb  Co.,  105  Wis.  443;  Virginia-Caro-  — Mock  v.  Santa  Roea,  126  Cal.  330; 

Una  Chemical  Co.  v.  Home  Ins.  Co.,  (C.  Brumby  v,  Harris,  107  Ga.  257. 

C.  A.)  X13  Fed.  Rep.  i.  90S*    1.  Dewey  v.  Parcells,  137  Cal. 

9,  Ingersoll  v.  Coram,  127  Fed.  Rep.  305* 

418.  900.    1.  ObJeetioA  Too  Late  at  Hear- 

9M«    8.  I^Jimetion  and  Damagei.  —  lug.  — Ring  v.  Lawless;  190  111.  520. 

Aylesworth  v.  Crocker,  21   R.  I.  436;  Xodifloation  of  Bale.— If  a  bill  is  a 

Hudson  V.  Wood,   119   Fed.  Rep.  764,  consolidation  of  a  number  of  distinct 

Compare  Reese  v.  Wright,  (Md.  1904)  cases,  it  should  be  dismissed  whether 

56  Atl.  Rep.  976.  the  motion  came  after  answer  or  not. 

e.  Altematiye   Prajrer   Penninible.  —  "  If  interests  are  such  as  to  present  di- 

Boutwell    V.    Vandiver,    123    Ala.  634  verse  issues,  or  to  hinder  the  court  in 

\ciiing  14  Encyc.  of  Pl.  and  Pr.  204,  entering  an  adequate  decree,  of  course 

and  holding  that  "  the  prayer  alone,  not  the   suit   should   be   dismissed   at   any 

supported  by  averments,  though  it  be  for  stage ;  for  it  would  be  idle  to  compel 

alternative  or  different  or  inconsistent  parties  to  go  on  to  an  end  which  the 

kinds  of  relief,  does  not  make  the  bill  court  could  not  embody  in  a  judgment" 

multifarious"];  Faulk  v.  Calloway,  123  Whipple  v.  Guile,  22  R.  I.  576. 

Ala.  32s ;  District  Grand  Lodge,  No.  7,  910.    4.  See  Chicago  Telephone  Co. 

V,  Marx,   131   Ala.  308;     Simonson  v.  v,   Illinois   Manufacturers'   Assoc,    106 

Cain,  138  Ala.  221 ;  Downey  v.  Lancy,  111.  App.  54,  adverting  to  the  doctrine 

178  Mass.  465 ;  Turk  v.  Hevener,  49  W.  that  the  court  may  at  any  time  raise 

Va.    204;   Virginia-Carolina    Chemical  the  question  and  dismiss  the  bill,  and 
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910-316 


910.  IZ.  Method  of  BAisnro  Objectiov  — 1.  Demurrer.— 
See  note  9. 

319.    3.  Plea  or  Answer.  —  See  note  4. 

313.  X.  Who  Kat  Kaise  Objection  —  2.  Court  Sua  Sponte.  — 
See  note  4. 

314.     XI.  CONBEQirEKCEB    AITB    COBBECTIOV    OF  MVLTIFABIOVS- 

ES8B  —  1.  In  General  —  See  note  5. 

315.  2.  Amendment  —  See  note  7. 

316.  3.  DiamiflsaL  —  See  note  7. 


cifing  Labadie  v,  Hewitt,  85  111.  341, 
stated  in  the  original  note,  but  holding 
that  "  the  better  practice,  and  that  most 
in  accord  with  reason  and  equity,  is  that 
the  objection  as  for  multifariousness 
comes  too  late  if  first  presented  by  the 
answer." 

In  Callfinrnla,  under  Code  Civ.  Pro. 
Cal.,  9S  433»  434,  the  objection  may  be 
raised  by  demurrer  or  answer,  but  is 
waived  if  not  so  raised.  See  Dewey  v, 
Parcells,  137  Cal.  305. 

310*  9.  Liverpool,  etc.,  Ins.  Co.  v. 
Qunie,  88  Fed.  Rep.  160. 

A  Joint  Demurrer  fails  if  the  bill  is 
good  as  to  one  defendant.  Brown  v. 
Tallman,  (N.  J.  1903)  54  Atl.  Rep. 
457. 


313.  4.  Chicago  Telephone  Co.  v. 
Illinois  Manufacturers'  Assoc,  106  111. 
App.  54 ;  Lobdell  r.  Nauvoo  State  Bank, 
180  111.  56;  Chisholm  v.  Johnson,  106 
Fed.  Rep.  191 ;  State  Trust  Co.  v.  Kan- 
sas City,  etc.,  R.  Co.,  128  Fed.  Rep.  129. 

314.  5.  Difloretion  of  Conrt.—  The  ob- 
jection  that  a  bill  is  multifarious  is  "  al- 
ways addressed  to  the  discretion  of  the 
court."  Kilgore  v.  Norman,  119  Fed. 
Rep.  Z006.  And  if  the  court  can  see 
that  justice  to  all  the  parties  may  be 
done,  it  will  exercise  a  discretion  not  to 
put  the  complainant  out  of  court  for 
such  a  cause.  Williams  v,  Crabb,  (C. 
C.  A.)   117  Fed.  Rep.  193. 

315.  7.  Putting  Complainant  to  His 
Election.  —  See    Keasby,    etc,    Co.    v. 


913.    4.  Defeet  ITot  Apparent  on  Face    Philip  Cary  Mfg.  Co.,  113  Fed.  Rep.  432 ; 


ef  Bill* — Chicago  Telephone  Co.  v. 
Illinois  Manufacturers'  Assoc,  106  111. 
App.  54;  Chisholm  r.  Johnson,  106  Fed. 
Rep.  191. 


State  Trust  Co.  v,  Kansas  City,  etc,  R. 
Co.,  128  Fed.  Rep.  129. 

316.    7.  Fields  v.  Gwynn,   19  App. 
Cas.  (D.  C.)  99. 
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MULTIPLICITY  OF  SUITS. 

31 7,     Equity  Jnrif diction.  —  See  note  I. 

918,     Where  Court  Has  Onoe  Aequired  Jurifdietien.  —  See  note  I. 

310.     Bequiiitei  of  BiU  or  CompUdnt.  —  See  note  I. 

917*    1.  Que  PlaintiiF — Separate  De-  each  of  such  parties  defendant  is  the 

fendante.  —  Where  numerous  actions  at  same,  or  dependent  upon  the  same  state 

law    are   brought   by    the    same    party  of  facts.   Turner  v.  Mobile,  135  Ala.  73. 

plaintiff  against  separate  and  distinct  91 S.    1.  One  Heeree  to  Avoid  Midtt- 

parties  defendant,  a  court  of  chancery  plioity  of  Buita.  —  Watson  v,  Watson,  45 

will  not  exercise  its  jurisdiction  for  the  W.  Va.  290. 

purpose  of  consolidating  such  actions  910«    1.   Expoiure  to  MultipUdty  «f 

and   thereby  preventing   a   multiplicity  Suite.  —  A  mere  allegation  in   the  bill 

of    suits,    when    no    common    property  that  a  multiplicity  of  suits  is  threatened 

right    or    franchise    is    held    by    such  is  not  sufficient  to   induce  a  court  of 

numerous  parties  defendant,  and  when  equity  to  take  jurisdiction  of  the  suit, 

only  one  suit  is  pending,  or  threatened,  The  facts  must  be  pleaded  in  such  man- 

against  each,  and  no  one  o^  them  could  ner  that  the  court  can  reasonably  infer 

be  injured  by  the  multiplicity  of  actions  that    such    danger    is    threatened,    and 

in  which  other  persons  only  would  be  that  such  suits  are  liable  to  be  brought 

parties;   and  this  though   the  right  of  Ccrbus  v.  Alaska  Treadwell  Gold-Min. 

defense  of  such  persons  relied  upon  by  Co.,  99  Fed.  Rep.  334. 
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993.    L  ACTI0H8  AVD  SiriTS  Oersallt  —  2.  Pleading  Charter 

—  Judicial  Hotioe  of  Fnbllo  Aot.  —  See  note  I. 

394.    8.  Use  of  Corporate    Kame  — ^z.  In    General, —  See 
note  I. 

Bolt  Against  Xnnloipal  Corporatioii.  —  See  note  4. 

995.    1  Corporate    Ezistenoe  —  a.  Averment    Of  —  Gen«rai 

Bala  Stated.  —  See  note  3. 

996.     b.  Admission    Of  —  By  Ajvpearlng    and    Defending.  —  See 
note  2. 

Admlflgion  by  Plaintiff.  —  See  note  3. 

997.  c.  Collateral  Attack  Upon  —  can  Be  Made  by  ano 

Warranto  Only.  —  See  note  I. 

998.  n.  AcTiovs  A0AIR8T  Municipal  Cobpobatiohb  —  1.  Jturis- 
diction  and  Venne  —  a:.  In  General  —  Venne.  •• —  See  note  i. 

930.  2.  Parties  —  Indlvidoal  InhabltanU  Kot  Parties.  —  See  note  4. 

931.  3.  Process  Against  Manicipal  Corporations  —  b.  Service 

—  (i)  Necessity  Of,  —  See  note  3. 

935.  8.  Hubbel  v,  Maryville,  85 
Mo.  App.  165. 

Inoorporation  of  80I100I  Distriet.  —  The 
rult:  stated  in  the  text  applies  in  the 
case  of  school  districts,  under  the  Ken^ 
lucky  statutes.  Anderson  v.  Greene, 
(Ky.  1900)  55  S.  W.  Rep.  420. 

336.  8.  Downs  v.  Smyrna,  2  Penn. 
(Del.)    132. 

8.  Contra,  District  No.  7  v.  People, 
75  111.  App.  539,  holding^  that  the  legal 
corporate  existence  of  a  school  district 
was  admitted  by  the  institution  of  quo 
warranto  proceedings  against  it  in  its 
corporate  name. 

aa7.  1.  Willard  v.  Albertson,  23 
Ind.  App.  164. 

33§.  1.  The  Venne  Is  Snfficiently 
Disclosed  where  the  suit  is  entitled  in 
X  county,  and  two  counts  of  the  declara- 
tion state  that  the  place  of  the  plain- 
tiff's injury  was  Y,  a  town  in  X  county. 
Guest  V.  Church  Hill,  90  Md.  689. 

330.  4.  Mather  v.  San  Francisco, 
(C.  C.  A.)  1 15  Fed.  Rep.  37f  citing  and 
following  the  cases  cited  in  the  original 
note. 

331.  8.  Winneconne  v.  Winne- 
conne,  iii  Wis.  10. 


1.  Arndt  v,  Cullman,  132  Ala. 
540;  Hubbel  V.  Maryville,  85  Mo.  App. 
165;  Berlin  Iron-Bridge  Co.  v.  San 
Antonio,  (Tex.  Civ.  App.  1899)  50  S. 
W.  Rep.  408. 

334*  1.  Augusta  Southern  R.  Co.  v. 
Tennille,  119  Ga.  804;  Lough  ran  v. 
Hickory,  129  N.  Car.  281. 

"  Town  of  Jackson."  —  To  the  same 
effect  as  Boon  v.  Jackson,  98  Ga.  490, 
set  out  in  the  original  note,  see  Augusta 
Southern  R.  Co.  v.  Tennille,  119  Ga. 
804. 

"Mayor  and  Aldermen  of  Dexter."  — 
A  town  with  its  government  vested  in 
a  mayor  and  five  aldermen  styled  "  the 
mayor  and  aldermen  of  Dexter,"  and 
made  a  body  corporate  under  that  name, 
cannot  be  sued  under  the  name  of  "  the 
town  of  Dexter.**  Dexter  v.  Gay,  115 
Ga.  765. 

4.  Amendment.  —  Where  an  action 
was  brought  against  the  trustees  of  a 
municipality  to  prevent  the  annexation 
of  new  territory,  it  was  held  to  be 
proper  to  allow  an  amendment  making 
the  town  itself  a  defendant  in  its  cor- 
porate name.  Latonia  v.  Hopkins,  104 
Ky.  419. 
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Waiver.  —  See  note  i. 

Upon    Whom   Served — Kayor  or  OthAr  GhUf  Ofloor. — 
See  note  2. 

SUtuto  ud  Ohartor  of  Corpontion.  —  See  note  3. 

335.  4.  Deolaration,  Petition,  or  Complaint  —  a.  Averment 
OF  Presentation  of  Claim  —(i)  Necessity  of  Averring.  —  See 
notes  4,  5. 

9S6.  (2)  How  Defects  Taken  Advantage  Of —  (a)  By  Donmnor. 
—  See  note  4. 


389«  1.  Oofporato  Aetion.  —  An  ap- 
pearance, to  operate  as  a  waiver  of 
service  of  process,  must  be  a  formal 
corporate  action.  The  person  desig- 
nated by  the  statutes  to  be  served  as 
the  representative  of  a  corporation  has 
no  implied  authority  from  the  corpora- 
tion to  waive  service  of  process.  Chi- 
cago, etc.,  R.  Co.  V.  Hitchcock  County, 
60  Neb.  732. 

Appearance  by  Defeotive^  Inoorporatad 
TUlago.  —  In  Winneconne  v.  Winne- 
conne,  iii  Wis.  lo,  a  village  incorpo- 
rated under  an  unconstitutional  statute 
appeared  generally,  put  in  the  plea  in 
abatement  that  it  did  not  legally  exist, 
and  appeared  by  the  same  attorney  at 
the  trial  after  the  passage  of  a  cura- 
tive act  making  it  a  de  jure  corpora- 
tion. The  court  held  that  the  appear- 
ance at  the  trial  must  be  considered  a 
continuation  of  the  appearance  by  the 
defectively  incorporateid  village,  and 
hence  not  a  waiver  of  service  or  process 
upon  the  de  jure  village. 

8.  Cooper  v.  Cape  May  Point,  67  N. 
J.  L.  437. 

S.  Chicago,  etc.,  R.  Co.  v,  Hitchcock 
County,  60  Neb.  722. 

936.  4.  Philomath  v.  Ingle,  41  Ore- 
gon 289  iquoting  14  Encyc.  op  Pu  and 
Pa.  235] ;  Barrett  v.  Mobile,  129  Ala. 
179;  Rio  Grande  County  v.  Bloom,  14 
Colo.  App.  187;  Qark  v.  Davison,  zi8 
Mich.  420;  Krsill  v.  New  York,  44  N. 
Y.  App.  Div.  259;  Jewell  r.  Ithaca,  72 
N.  Y.  App.  Div.  220;  Smith  v.  New 
York,  88  N.  Y.  App.  Div.  606.  See  also 
Hawley  v.  Johnstown,  40  N.  Y.  App. 
Div.  568. 

5.  Philomath  v.  Ingle,  41  Oregon  289, 
quoting  14  Encyc.  op  Pl.  and  Pr.  235, 
and  holding  that  a  complaint  which 
failed  to  allege  presentation  of  the  claim 
was  not  aided  by  verdict.  See  also 
the  following  cases: 

AlabanM.  —  Barrett  v.  Mobile,  129 
Ala.  179. 


California.  —  Bigelow  v,  Los  Angeles, 
141  Cal.  503. 

Colorado.  —  Rio  Grande  County  v. 
Bloom,  14  Colo.  App.  187. 

Georgia.  —  Columbus  v.  McDaniel, 
117  Ga.  823. 

New  York.—KTSLll  v.  New  York.  44  N. 
Y.  App.  Div.  259 ;  Pulitzer  v.  New  York, 
48  N.  Y.  App.  Div.  6 ;  Jewell  v.  Ithaca, 
72  N.  Y.  App.  Div.  220 ;  Smith  v.  New 
York.  88  N.  Y.  App.  Div.  606. 

Aetion  for  Unliqnidatad  Damages.  — 
Neal  V.  Marion.  126  N.  Car.  4x2.  See 
also  Nicholson  v.  Dare  County,  121  N. 
Car.  27. 

Copy  of  Demand,  —  The  petition  need 
not  set  forth  nor  have  attached  to  it 
as  an  exhibit  a  copy  of  the  written  de- 
mand presented  to  the  authorities  of 
the  corporation  sued.  Columbus  v.  Mc- 
Daniel. 117  Ga.  823. 

Additional  Avormenti. —  In  an  action 
by  a  county  assessor  under  the  Colorado 
statute  giving  to  such  assessors  a  right 
to  compensation  for  facilitating  the  col- 
lection of  taxes,  the  plaintiff  must  allege 
not  only  the  presentation  of  his  claim, 
but  also  the  furnishing  of  data  for  an 
investigation  into  the  value  of  his  ser- 
vices.   Walpole  V.  Pueblo,  12  Colo.  App. 

151* 

Soqnirement  Regarded  ai  Limitation.  — 
In  Hawley  v.  Johnstown,  40  N.  Y.  App. 
Div.  568,  it  was  held  that  the  terms  of 
the  charter  provision  under  considera- 
tion indicated  that  the  requirement  of 
presentation  of  claim  was  in  the  nature 
of  a  limitation,  not  a  condition  prec- 
edent, and  hence  that  the  complaint 
need  not  allege  compliance  with  the  re- 
quirement. The  court  said :  "  To  make 
this  a  condition  precedent  to  the  plain- 
tiffs cause  of  action,  instead  of  a  de- 
fense to  it.  is  in  derogation  of  his  com- 
mon-law rights,  and  the  statute  should 
be  strictly  construed  in  favor  of  such 
rights." 

336.    4.   Barrett  v.  Mobile,  129  Ala. 
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937.    Tb)  Xotloii  to  IMimlfs.  —  See  note  i. 

(4)   Waiver.  —  See  note  4, 
338.    b.  In  Actions  Arising  from  Torts  —  (i)  Averment 

of  Corporate  Duty  —  Allegation  of  Speoial  Faeti.  —  See  note  3. 

Ininfieient  to  Alloge  Legal  Conelvfioiii,  —  See  notes  4,  5- 

.JMl.    c.  In   Actions   on    Contract  —  (2)  Averment   of 
Authority.  —  See  note  4. 
*43.    (3^  Contract  Executed  Pursuant  to  Statute.  —  See  note  i. 
(4)  Averment  of  Promise  to  Pay.  —  See  note  3. 


179;  Pulitzer  v.  New  York,  48  N.  Y. 
App.  Div.  6 ;  Jewell  v.  Ithaca,  y2  N.  Y. 
App.  Div.  220.  See  also  Walpole  v. 
Pueblo,  12  Colo.  App.  151. 

937.  1.  Krall  v.  New  York,  44  N. 
Y.  App.  Div.  259;  Smith  v.  New  York, 
88  N.  Y.  App.  Div.  606. 

4.  In  Wiflooniin  it  is  held  that  where 
the  right  to  sue  depends  on  statute, 
failure  to  comply  with  the  statutory  pro- 
vision for  the  presentation  of  a  claim 
or  the  filing  of  notice  is  fatal ;  but  when 
the  right  to  sue  is  not  dependent  on 
statute,  a  provision  requiring  notice  or 
presentation  of  claim  is  in  the  nature 
of  a  statute  of  limitations,  and  non- 
compliance therewith  is  waived  by  fail- 
ure to  raise  the  objection  by  answer 
or  demurrer.  O'Connor  v.  Fond  Du 
Lac,  109  Wis.  253;  Davis  v.  Appleton, 
109  Wis.  580. 

336.  8.  Rome  v,  Suddeth,  116  Ga. 
652,  quoting  14  Encyc.  op  Pl.  and  Pr. 
238. 

4.  Rome  v.  Suddeth^  116  Ga.  652, 
quoting  14  Encyc.  of  Pl.  and  Pr.  238. 
But  see  Amdt  v.  Cullman,  132  Ala. 
540,  where  it  was  held  that,  a  munici- 
pality's charter  having  imposed  upon 
it  certain  duties  with  respect  to  the 
care  of  sewers,  it  was  necessary,  in 
a  complaint  for  damages  caused  by 
a  defective  sewer,  only  to  aver  gen- 
erally the  duty  of  the  municipality. 

5.  Rome  v.  Suddeth,  116  Ga.  652, 
quoting  14  Encyc.  of  "Pl.  and  Pr.  238. 

341.  4.  See  Toledo  v.  Libbie,  8 
Ohio  Cir.  Dec.  589,  wherein  the  petition 
was  held  to  be  sufficient. 

Bemniror  will  lie  where  the  complaint 
shows  on  its  face  that  the  contract  on 
which  it  was  based  is  ultra  vires.  Meek 
V.  Meade  County,  12  S.  Dak.  162. 

Faots,  Hot  Legal  Conoltialoni,  should  be 
pleaded.  A  general  allegation  that  a  city 
board  had  authority  to  make  the  contract 
sued  on  is  insufficient.  Peck-Smead  Co. 
V.  Sherman,  26  Tex.  Civ.  App.  208.  See 
also  Holroyd  v.  Indian  Lake,  75  N.  Y. 


App.  Div.  X97.  But  see  Devers  v.  Howard, 
88  Mo.  App.  253,  holding  that  an  aver- 
ment that  a  city  entered  into  a  con- 
tract implies  that  it  did  so  in  pursuance 
of  an  ordinance,  and  the  particular  ordi- 
nance need  not  be  alleged. 

Entry  on  MinntM. —  In  Georgia,  where 
the  plaintiff  sues  upon  a  contract  with 
a  county,  he  must  affirmatively  aver  in 
his  petition  that  such  contract  was  en- 
tered upon  the  minutes  of  the  county's 
financial  officers.  Milbum  v.  Glynn 
County,  109  Ga.  473. 

Settbig  Oat  Ordinanoe.  —  The  ordi- 
nance authorizing  a  committee  of  a  city 
council  to  enter  into  the  contract  sued 
on  need  not  be  set  forth  in  the  com- 
plaint, when  it  is  therein  averred  that 
the  committee  was  so  authorized  and 
that  the  council  ratified  its  action.  Har- 
rison V.  Sulphur  Springs,  (Tex.  Ciy. 
App.  1899)  SO  S.  W.  Rep.  1064. 

A  Town*i  Boasona  for  entering  into  the 
contract  sued  upon  need  not  be  averred 
in  the  complaint  where  its  power  so  to 
contract  is  discretionary.  It  will  be 
presumed  that  the  town  has  not  abused 
its  discretion.  Gosport  v.  Pritchard,  156 
Ind.  400. 

Hot  Obvionily  mtra  Virei. —It  has  been 
held  that  an  allegation  of  the  munici- 
pality's authority  to  make  a  contract 
or  incur  indebtedness  is  not  necessary 
where  the  contract  sued  on  is  not  on 
its  face  necessarily  beyond  the  scope  of 
the  municipality's  powers.  Newport 
News  V.  Potter,  (C.  C.  A.)  122  Fed. 
Rep.  321. 

343.  1.  See  Qearwater  v.  Garfield, 
65  Neb.  697. 

8.  Kearney  v.  Downing,  59  Neb.  549. 

ITooeitity  of  Alleging  Proviilon  to  Pay 
Debt.  —  To  the  same  effect  as  Waco  v. 
McNeill,  (Tex.  Civ.  App.  1895)  29  S. 
W.  Rep.  1 109,  set  out  in  the  original 
note,  see  De  Wolf  v,  Bennett,  (Neb. 
1902)  91  N.  W.  Rep.  855;  Peck-Smead 
Co.  V.  Sherman,  26  Tex.  Civ.  App.  208. 
See  also  Berlin  Iron-Bridge  Co.  v.  San 
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343.  6.  Aniwer  —  VaoMd^  of  PlMding  Bttaio  of  Ultn  TiiM.  —  See 
note  3. 

344.  m  Jin>0]iBVT8 — 2.  Enforcement  —  a.  By  Execution 

—  Levy  upon  Oorpomto  PropMrty.  —  See  note  I. 

34«l«     Lery  on  Property  Vied  te  Fublio  PnrpoMt.  —  See  note  I. 

346,     AuthoritlM  Holding  All  Proporty  Bzompt  and  that  Bzeention  Otanot 
lisne.  —  See  note  I. 

348.     b.    By     Mandamus  —  Vo    Semady    by    Szoentloa.  —  See 


note  I. 
350. 
391. 


393. 


jnrlidiotion  of  Fodoral  Conrtf.  —  See  note  I. 

Bomedy  in  Hatnre  of  Ezeontion,  —  See  note  2. 

Levy  Hood  Hot  Havo  Boon  Demanded.  —  See  note  3. 

MandamnB  Will  Hot  Imo.  —  See  note  5. 

IV.  MAHDAinrS    AGAIHST     MTTHICIPAL     COBPOllATIOHB — 


AppUeation  of  Goneral  Principles.  —  See  note  I. 


Antonio,  (Tex.  Civ.  App.  1899)  50  S. 
W.  Rep.  408;  Harrison  v.  Sulphur 
Springs,  (Tex.  Civ.  App.  1899)  50  S. 
W.  Rep.  1064. 

Lunffloient  AUegation.  —  That  a  city 
board  **  had  in  its  possession  and  was 
entitled  to  receive  from  said  city  and 
from  the  state,  at  the  time  the  contract 
was  made,  ample  funds  available  for 
such  purposes,  to  wit,  about  $20,000, 
with  which  to  pay  plaintiff  the  sum 
mentioned  in  said  contract,  as  well  as 
to  otherwise  complete  said  building," 
was  held  to  be  an  insufficient  allega- 
tion. Peck-Smead  Co.  v,  Sherman,  26 
Tex.  Civ.  App.  208.  See  also  Newport 
News  V.  Potter,  (C.  C.  A.)  122  Fed. 
Rep.  321. 

943.  8.  Ryan  v.  Lone  Tree,  122 
Iowa  420  iciting  14  Encyc.  op  Pl.  and 
Pr.  243] ;  Chicago  v.  Peck,  98  111.  App. 
434;  Newport  News  tr.  Potter,  (C.  C. 
A.)  122  Fed.  Rep.  321  [both  cases 
quoting  14  Encyc.  op  Pl.  and  Pa.  243] ; 
Gosport  tr.  Pritchard,  156  Ind.  400;  Mc- 
Nulty  V.  New  York,  168  N.  Y.  117; 
Richmond  County  Soc,  etc.,  v.  New 
York,  73  N.  Y.  App.  Div.  607;  Ocorr, 
etc,  Co.  V.  Little  Falls,  77  N.  Y.  App. 
Div.  592.  See  also  Lebanon  Light,  etc., 
Water  Co.  v.  Lebanon,  163  Mo.  246. 

344.  1.  Gordon  v.  Thorp,  (Tex. 
Civ.  App.  1899)  53  S.  W.  Rep.  357; 
Kerr  v.  New  Orleans,  (C.  C.  A.)  126 
Fed.  Rep.  920. 

Property  Taken  for  Unpaid  Tazeo  is  not 
subject  to  levy.  Gordon  v.  Thorp,  (Tex. 
Civ.  App.  1899)  53  S.  W.  Rep.  357. 

946*  1.  Kerr  v.  New  Orleans,  (C. 
C  A.)  126  Fed.  Rep.  920. 

Ib  LoniiUna  the  gravel  pit  and  haul- 


ing outfit  used  by  a  city  to  improve 
its  streets  are  exempt  from  execution, 
because  necessary  for  the  proper  and 
useful  exercise  of  one  of  the  city's 
functions.  Monroe  v,  Johnson,  106  La. 
350. 

946.  1.  Dolton  v.  Dolton,  196  111. 
154;  Geneva  v.  People,  98  IlL  App.  315; 
Chicago  V.  People,  98  111.  App.  517; 
Princeville  v,  Hitchcock,  10 1  111.  App. 
588;  Fairbanks  Co.  v.  Kirk,  12  Pa. 
Super.  Ct.  210. 

348.  1.  Hubbel  v.  Maryville,  85 
Mo.  App.  165;  Alter  v.  State,  62  Neb. 
239;  Miller  v,  Bradford,  19  Pa.  Super. 
Ct.  297;  Helena  v,  U.  S.,  (C.  C.  A.) 
104  Fed.  Rep.  113;  Kent  v.  U.  S.,  (C. 
C.  A.)  113  Fed.  Rep.  232;  Thompson 
V.  Perris  Irrigation  Dist.,  iz6  Fed.  Rep. 
769;  In  re  Nevitt,  (C.  C.  A.)  117  Fed. 
Rep.  449;  U.  S.  V.  Saunders,  (C.  C.  A.) 
124  Fed.  Rep.  124.  See  also  Chicago 
V.  People,  98  111.  App.  517. 

MO.  1.  Helena  v.  U.  S.,  (C.  C.  A.) 
104  Fed.  Rep.  113;  Thompson  v.  Perris 
Irrigation  Dist.,  116  Fed.  Rep.  769; 
U.  S.  V.  Saunders,  (C.  C.  A.)  124  Fed. 
Rep.  124. 

d51.  8.  Helena  v.  U.  S.,  (C.  C.  A.) 
104  Fed.  Rep.  113. 

8.  Ho  Demand  of  a  levy  is  required 
where  the  duty  of  the  municipality  to 
make  such  a  levy  is  plain,  or  it  is  im- 
posed upon  such  municipality  by  stat- 
ute. U.  S.  v.  Saunders,  (C.  C.  A.)  124 
Fed.  Rep.  124.  See  also  Helena  v,  U. 
S.,  (C.  C.  A.)  104  Fed.  Rep.  Z13. 

6.  Alter  v.  State,  62  Neb.  239. 

d59«  1.  Inaanoe  of  Xzeention  and 
Betnm  of  Hulla  Bona.  —  Where  it  ap- 
pears that  an  execution  has  been  issued 
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394.     When  Any  Diaeretion  Ii  to  B«  Ezaroiied.  —  See  note  I. 


and  returned  unsatisfied,  an  allegation 
of  no  funds  or  property  available  is 
unnecessary.  Hubbel  v.  Maryrille,  85 
Mo.  App.  165. 

ATermsnt  of  JkmasKk  «iA  Befntal  — 
Sufficient  Averment  of  Demand  and  Re- 
fusal. —  Where  provision  has  been  made 
to  pay  the  plaintiff's  judgment  and  a 
tax  has  been  levied  and  partly  collected, 
his  petition  must  aver  the  demand  of  a 
warrant  for  the  payment  of  the  part 
collected.  State  v.  Scott's  Bluff  County, 
64  Neb.  419. 


For  a  DiwoMion  of  the  CJrcnnntaneee 

under  which  mandamus  will  issue 
against  a  municipal  corporation  to  com- 
pel the  levy  of  a  tax  to  pay  a  judgment, 
see  Weaver  v.  Ogdea  City,  iii  Fed. 
Rep.  323 ;  Cleveland  v.  U.  S.,  (C  C  A.) 
Ill  Fed.  Rep.  341. 

M4«  1.  People  v.  Guggenheimer, 
(Supm.Ct.  SpecT.)  28  Misc.  (N.  Y.)  735. 

For  a  Proper  Judgment  of  mandamus 
in  the  case  of  a  discretionary  duty, 
see  Cleveland  v.  U.  S.»  (C.  C  A.)  iii 
Fed.  Rep.  341. 
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MUNICIPAL  SECURITIES. 

358.    I.  AoTiOHs  OH  MimiciPAL  Obdebb  ob  Wabbavts  —  8- 

Who  Hay  Kaintain  —  Holder  of  Hegotiablo  Warrant.  —  See  note  i. 

3S9«    3.  Declaration,  Petition,  or  Complaint  —  a.  Averment 
OF  Authority  to  Issue  —  Exeoutioii  of  initrnmont.  —  See  note  3. 

360.  d.  Averment  of  Presentation  —  FreM&totion  and  von- 

payment  Xnit  Bo  Allogod.  —  See  note  I . 

c.  Averment  of  Funds  with  Which  to  Pay. — 

See  note  2. 

361.  4.  Answer  —  in  OonoraL  —  See  note  2. 

6.  Enforcement  of  Judgment  —  Bemody  by  Kandamm.  —  See 
note  3. 

363.    n.  Actions   ob   Hubicipal   Bobdb  abd  Coupobs  — 2. 
Who  May  Maintain  —  Aetlon  by  Holder.  —  See  note  3. 
363.    3.  Against  Whom  Brought  —  [lazpayen.]  —  See  note  i* 
4.  Declaration,  Petition,   or  Complaint  —  a.  Averment 

OF   Authority  —  whan    Speolal    Anthorlty    Should    Bo    AUogod.  —  See 

note  2. 

Allegation  of  Exeoation.  —  See  note  3. 

367.  6.  Enforcement  of  Judgment  —  By  Kandamne.  —  See  note  3. 

368.  m.  Fedebal  Jubisdictiob  ib  Actiobs  ob  Mubicifai 

SEGUBITIES  —  Bemedy  in  State  Court.  —  See  note  I. 
XandamuB.  —  See  note  2. 

35§.     1.   Blaisdell    v.    School    Dist.  Jefferson,  30  Tex.  Civ.  App.  534;  Kent 

No.  2,  72  Vt.  63.  V.  Dana,  (C.  C  A.)  xoo  Fed.  Rep.  56. 

359.    8.   Buffalo    School    Furniture  963.    la.  The  Owners  of  Beal  Estote 

Co.  V.  School  Dist.  No.  4,  etc.,  7  Kan.  which  would  be  subject  to  taxation  to 

App.  796.  raise   funds   to   pay   off  the   plaintiff's 

MO.    1.    Blaisdell    v.    School    Dist  bonds  are  not  necessary  codefendants. 

No.  2,  72  Vt.  63,  citing  14  Encyc.  op  Mather  v,   San   Francisco,    (C.  C.  A.) 

Pl.  and  Pk.  260.  115  Fed.  Rep.  37. 

8.  Kane  v.  Hughes  County,  12  S.  Dak.  8.  The    Authority   of   Speelal   Agenti 

438.  of  the  municipality   must   be   alleged; 

Ml.    8.    Buffalo    School    Furniture  but  that  of  general  agents  need  not  be 

Co.  V.  School  Dist.  No.  4,  etc.,  7  Kan.  pleaded.    Board  of  Education  v.  Board 

App.  796.  of  Education,  63  N.  J.  L.  371. 

Allegation  that  Debt  Exoeeded  Conititu-  8.  ATorment  of  Eleotlon,  ete.  —  Shep- 

tional  Limit.  —  D   County  v.   Sauer,  8  ard  v.  Tulare  Irrigation  Dist,  94  Fed. 

Okla.  235.  Rep.  i. 

8.  Northampton  First  Nat  Bank  v.  967.    8.  Federal  Juriidiotion  —  Prior 

Arthur,  12  Colo.  App.  90.     And  for  a  Judgment  Bequlred.  —  Shepard  v.  Tulare 

discussion  of  the  principle  stated  in  the  Irrigation  Dist,  94  Fed.  Rpp,  i. 

text,  see  Wyker  v,  Francis,  120  Ala.  509.  MS.     1.    See  Shepard  v,  Tulare  Irri- 

M3.    8.  An  Aiiignee  may  sue  though  gation  Dist,  94  Fed.  Rep.  i. 

he  holds  the  title  merely  for  that  pur-  8.  Shepard  v,  Tulare  Irrigation  Dist, 

pose.     Jennings   Banking,   etc.,   Co.  v,  94  Fed.  Rep.  x. 
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note  3. 
976. 
977. 

NATION 

978. 


n.  DE8IGHATIOV  OF  Hakes  —  2.  Fnll  Hame.—  See  note  i. 

3.  InitialB — Ho  Fart  of  Name.  —  See  note  2. 
In  Unitod  States.  —  See  note  2. 

Deioription  of  Written  Initnunent.  —  See  note  3« 

4.  Middle  Hame  or  Initial  —  Law  Xnowi  But  One  Hame.  —  See 

Omiiiion  or  Ineorreot  Statement  of  Kiddle  Hame.  —  See  note  I. 
When  Fint  Hame  le  Hot  Given.  —  See  note  I. 

6.  Hames  in  Common  TTse  and  Assumed  Hames  —  a.  Desig- 

BY  Assumed  Name  Sufficient.  —  See  note  2. 
See  note  3. 

d.  Replication  to  Plea  of  Misnomer.  —  See  note  4. 


378*    1.   Gunn  v.  Haworth,  159  Ind. 

419. 

8.  Slingluf!  V,  Gainer,  49  W.  Va.  9, 
citing  14  Encyc.  of  Pl.  and  Pr.  273. 

374*    8.    Gunn  v.  Haworth,  159  Ind. 

419. 

Judgment  Againet  Defendant  by  Initlale 
Only.  —  In  Gottlieb  v.  Alton  Grain  Co., 
87  N.  Y.  App.  Div.  380,  the  plaintiff 
contended  that  a  judgment  rendered 
against  him  in  another  state  was  void 
because  his  Christian  name  was  not 
given  in  full.  The  court  said :  "  The 
judgment  is  entitled  to  the  presump- 
tion of  validity,  and  we  know  of  no 
law  prohibiting  the  use  of  these  letters 
[W.  B.3  as  a  given  or  Christian  name. 
Even  if  it  is  to  be  assumed  that 
the  letters  are  used  as  abbreviations 
of  his  given  names,  yet  the  technical 
rules  formerly  applied  to  such  questions 
have  given  way  to  more  liberal  views; 
and  it  is  clear  that  the  court  would 
in  such  case  acquire  jurisdiction  over 
the  defendant  if  personally  served,  and 
over  his  property  within  the  state  if 
served  by  publication." 

S.  Qaflin  v.  Chicago,  178  111.  549; 
Pearce  v.  Albright,  (N.  Mex.  1904)  76 
Pac.  Rep.  286. 

375.  S.    Beattie  v.  National  Bank, 

174  111.  571. 

376.  1.  Turner  V.  Gregory,  151  Mo. 
100  Iciting  14  Encyc.  of  Pl.  and  Pr. 
276I ;  Veal  v.  State,  116  Ga.  589;  Gross 
V.  Grossdale,   177  111.  248;   Ratcliff  v. 


State,  23  Ind.  App.  64 ;  Olibare  v.  State, 
(Tex.  Crim.  1898)  48  S.  W.  Rep.  69; 
Dodson  V.  State,  (Tex.  Crim.  1902)  66 
S.  W.  Rep.  1098;  Eddison  v.  State, 
(Tex.    Crim.    1903)    73    S.    W.    Rep. 

397. 
377.    1.  Qaflin  v.  Chicago,  178  111. 

549. 

8.  Eaves  v.  State,  1x3  Ga.  749  Iciting 
14  Encyc.  of  Pl.  and  Pr.  277] ;  State 
V,  McEwen,  151  Ind.  485;  State  v» 
Pipes,'  65  Kan.  543;  Small  v.  Sandall, 
48  Neb.  318.  See  also  Lancy  v.  Snow, 
180  Mass.  411 ;  Burge  v.  Burge,  94  Mo. 
App.  1 5 ;  Com.  v.  Scouton,  20  Pa.  Super. 
Ct.  503. 

Deeignation  of  Woman  by  Initials  of 
Hnsband'i  Hame.  —  See  Stokes  v.  State, 
(Tex.  Crim.  1904)  81  S.  W.  Rep.  1213, 
sustaining  an  indictment  for  aggravated 
assault  on  a  person  described  as  "  Mrs. 
G.  W.  Stokes." 

A  Dietlnotion  exists  between  a  case  of 
personal  service  and  a  case  where  the 
defendant  is  a  nonresident  and  service 
is  by  publication.  Turner  v,  Gregory, 
151  Mo.  100,  holding  invalid  a  tax  sale 
under  proceedings  in  which  the  non- 
resident owner  of  the  property  was  de- 
scribed as  "  Vaughn  Turner,"  by  which 
name  he  was  commonly  known,  where 
the  record  title  was  in  "  Singleton  V. 
Turner." 

979*  8.  Sheridan  v.  Nation,  159 
Mo.  27, 

4.  Noble  V.  State,  139  Ala.  90. 
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379.  6.  Hame  Unknown  —  Fiotitioiu  Hame  —a.  In  Criminal 
Prosecutions.  —  See  note  i. 

380.  *.  In  Civil  Actions  —  Butntory  FroTisioiif.  —  See  note  i. 
See  also  Amendments. 

Ddfendant'i  Name  Knit  Bo  Aetnally  Unknown.  —  See  note  2. 

381.  7.  Alias  Dictns  —  Aliaa  Xay  Bo  Allogod.  —  See  note  i. 
It  Hood  Hot  Bo  Froyod.  —  See  note  2. 

388.  10.  Idem  Sonans  —  Btatomont  of  Dootrino.  —  See  note  2. 

389.  12.  Additions  —  b.  Junior   and   Senior  —  ko  Part  of 

Vamo.  —  See  note  5« 
393.    15.  Identity  of  Names.  —  See  note  3. 
393.    See  note  i. 

395.  IV.  Effect  of  Misnomeb  —  Objections  —  1.  How  and 
When  Objections  Made  —  a.  In  General  —  Fioa  in  Abatomont.  — 
See  note  i. 

396.  statutory  Proviilont.  —  See  note  2. 


379.    1.  Initiali  of  Chrlitian  Kamo. — 

Setting  forth  the  defendant's  Christian 
name  by  initials  only  in  an  indictment 
is  not  ground  for  a  plea  in  abatement 
where  such  initials  are  correctly  stated 
and  are  the  initials  of  the  person  ac- 
cused and  tried.  Eaves  v.  State,  113 
Ga.  749. 

Ghriitian  Kamo  Unknown. —  Morgan  v. 
State,  (Tex.  Crim.  1903)  73  S.  W.  Rep. 
968. 

980.  1.  Gillian  v.  McDowell,  (Neb. 
1902)  92  N.  W.  Rep.  991. 

Dofendant  Xnst  Bo  Idontiflod  by  Dooerip- 
tion.  —  Although  a  summons  can  be 
issued  against  a  defendant  by  a  ficti- 
tious name  where  the  real  name  of  the 
defendant  is  unknown,  no  judgment  can 
be  entered  which  can  be  enforced  by 
an  execution  unless  the  debtor  is  so 
described  in  the  judgment  that  he  can 
be  identified.  Goldberg  v,  Markowitz, 
94  N.  Y.  App.  Div.  237. 

What  Amonnta  to  Amondment  —  Noooc- 
lity  of  Amondment.  —  Where  the  court 
orders  that  the  complaint  be  amended 
by  inserting  the  true  name,  this  is  in 
itself  a  sufficient  amendment  though  no 
change  is  actually  made  in  the  com- 
plaint. Hoffman  v,  Keeton,  132  Cal. 
195,  distinguishing  McKinlay  v.  Tut- 
tle,  42  Cal.  570. 

8.  ITo  Dnty  to  800k  Information  from 
Boeorda. —  The  objection  that  the  plain- 
tiff might  have  learned  the  defendant's 
true  name  by  searching  the  public  rec- 
ords cannot  be  entertained.  Hoffman 
V.  Keeton,   132  Cal.  195. 

3S1.  1.  O.  L.  Packard  Machinery 
Co.  V,  Laev,  100  Wis.  644. 


2.  Ferguson  v.  State,  134  Ala.  63. 

3SS.  2.  Pinney  v.  State,  156  Ind. 
167  [citing  14  En  CYC.  op  Pl.  and  Pr. 
288];  Leath  v.  State,  132  Ala.  26;  Big- 
gers  V.  State,  109  Ga.  105 ;  Selby  v. 
State,  161  Ind.  667;  Ex  p.  Sawyers, 
(Tex.  Crim.  1898)  48  S.  W.  Rep.  512; 
Niblo  V.  Dyer,  (Tex.  Civ.  App.  1900) 
56  S.  W.  Rep.  216 ;  Gustavenson  v. 
State,  10  Wyo.  300;  Alexis  v.  U.  S., 
(C.  C.  A.)  129  Fed.  Rep.  60. 

389.  5.  State  v.  Dankwardt,  107 
Iowa  704;  State  v.  Cafiero,  112  La. 
453 ;  Hunt  v,  Searcy,  167  Mo.  158. 

3M«  8.  Green  v.  Heritage,  63  N.  J. 
L.  455. 

393.  1.  Pinney  v.  State,  156  Ind. 
167;  State  V.  Perkins,  70  N.  H.  330; 
Albright  v.  Lehigh  Coal,  etc.,  Co.,  203 
Pa.  St.  6s ;  Galveston,  etc.,  R.  Co.  v. 
Sanchez,  (Tex.  Civ.  App.  1901)  65  S. 
W.  Rep.  893. 

Extont  of  Bnlo.  —  In  a  suit  to  enforce 
specific  performance  of  a  contract  to 
convey  land  to  the  plaintiff  or  to  an- 
other "  as  they  may  elect,"  no  such 
election  being  alleged  in  the  bill,  the 
fact  that  the  solicitor  signing  the  bill 
has  the  same  name  as  the  alternative 
grantee  in  the  contract  does  not  raise 
such  a  presumption  of  identity  of  per- 
son as  will  establish  an  estoppel  against 
the  alternative  grantee  asserting  rights 
under  the  contract  and  the  election  con- 
templated therein.  Farmer  v.  Sellers, 
137  Ala.  112. 

995.  1.  Bomnrror.  —  The  objection 
cannot  be  raised  by  demurrer.  Mc- 
Colgan  V,  Territory,  5  Okla.  567. 

d96.    2.  Motion.  —  Ceredo  First  Nat 
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998. 
note  I. 

399. 

301. 
Appear  — 

303. 

ViioIoMd.- 

305. 
306. 

See  note 


c.  Waiver  of  Objection  —  (i)  /«  General.  — S^^ 

Aftw  Yardlet  or  in  Appellate  Court.  —  See  note  2, 

(3)   Effect  of  Misnomer    When    Defendant  Does  Not 

-  Weight  of  Authority.  —  See  note  2. 

d.  Province  of  Court  and  Jury.  — See  note  i. 

2b  Sufficiency  of  Flea  of  Himomer  —  correct  Kame  Xuit  Be 

-  See  notes  2,  3. 

3.  Amendment  —  Stotutory  Proyiiiom.  —  See  note  i. 

In  Criminal  Prooedure — Inaertion  of  True  Name  When  Dlaoloied.  — 
2. 


Bank  v.  Huntington  Distilling  Co.,  41 
W.  Va.  530. 
398*     1.    Dutton    v.    State,    92    Ga. 

14. 

M9*  8.  After  Trial  Before  Justioe.  — 
In  Nebraska  it  has  been  held  that  the 
question  may  be  raised  for  the  first 
time  in  the  District  Court  on  appeal 
from  a  justice  of  the  peace.  Small 
V.  Sandall,  48  Neb.  318. 

301.  2.  ConitruotiYeKotioe.— Turner 
V.  Gregory,  151  Mo.  100,  citing  Skelton 
V.  Sackett,  91  Mo.  ^77,  and  distinguish- 
ing Mosely  v.  Reily,  126  Mo.  124, 
stated  in  the  original  note. 

803.  1.  Veal  v.  State,  116  Ga.  589, 
citing  14  Am.  and  £ng.  Encyc.  of  Law 
[14  Encyc.  op  Pl.  and  Pr.]    303. 

S.   Waldron  v.  State,  41  Fla.  265. 

FlMk  Setting  ?orth  Initial!  Only.  — A 
plea  in  abatement  that  the  defendant's 
name  is  not  W.  G.  Philbrick  as  stated 
in  the  writ,  but  is  W.  J.  Philbrick,  is 
bad  on  demurrer  for  failure  to  set  forth 
his  Christian  name  in  full.  Davis  v. 
Philbrick,  87  Me.  196. 

S,  Ruffin  V.  State,  124  Ala.  91,  hold- 


ing that  a  plea  that  the  defendant  is 
not  known  or  called  by  the  name  under 
which  he  is  indicted,  setting  out  his 
true  name  **  by  which  he  now  is  and 
has  always  been  known,"  is  bad  because 
it  does  not  deny  that  he  ever  was 
known  or  called  by  the  name  used  in 
the  indictment;  Waldron  v.  State,  41 
Fla.  265. 

305.  1.  Amendments  Allowed. — Oeve- 
land,  etc.,  R.  Co.  v.  Fredenbur,  2  Ohio 
Cir.  Dec.  15. 

Amendment  and  Judgment  by  Befault. 
—  In  Minnesota  where  all  proceedings 
in  an  action  are  regular  except  that  the 
Christian  name  of  the  defendant  is  mis- 
stated, a  judgment  by  default  is  never- 
theless valid;  and  in  all  future  litiga- 
tion involving  such  judgment  the  true 
name  of  the  defendant  may  be  stated 
and  he  may  be  connected  with  the  judg- 
ment by  proper  averments.  Casper  v. 
Klippen,  61  Minn.  353,  overruling  At- 
wood  V.  Landis,  22  Minn.  559,  cited  in 
the  original  note. 

306.  8.   State   v.    Pipes,   65    Kan. 
543 ;  Orr  v.  State,  81  Miss.  130. 
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307. 

See  note 
308. 
309. 
310. 

Intention 
311. 
313. 
314. 

note  I. 


AttMk. — 


I.   JlTBIBDICTIOH    OF    COUETS  —  Oonititiitioiua    Proyiiion. — 

I. 

State  Govrti  Hot  Compallad  to  Sntortain  Jvriidiotioiu  —  See  note  3. 

State  Court  of  Beoord.  —  See  note  I. 

Court  Knit  Have  Clerk  and  Seal.  —  See  note  I . 

n.   Natuba^lizatioh   PBOCEEDivas  —  3.  Declaration  of 

—  Before  Court  or  Clerk.  —  See  note  5. 

4.  Final  Proceedings  —  Judioial  in  Ckaraeter.  —  See  note  2. 

Beqniiite  Allegationi  of  Petitioii.  —  See  note  I. 

m.  JunenEVT  AHD   Becobd  — 2.   Amendments.  —  See 

Where  Tkere  Is  No  Beoord  of  Admiiaion.  —  See  note  2. 

3.  Collateral  and  Direct  Attacks  npon  Judgment  —  CoUaterai 

See  note  4. 


307.  1.  U.  S.  V,  Severino,  125  Fed. 
Rep.  949;  Levin  v,  U.  S.,  (C.  C.  A.) 
128  Fed.  Rep.  826. 

3M*  8.  U.  S.  V,  Severino,  125  Fed. 
Rep.  949;  Levin  v,  U.  S.,  (C.  C.  A.) 
128   Fed.  Rep.  826. 

309.  1.  Levin  v.  U.  S.,  (C.  C.  A.) 
128  Fed.  Rep.  826. 

"  Common-law  Joriidietion  "  Defined.  — 
"  Courts  having  common-law  jurisdic- 
tion, within  the  meaning  of  this  sec- 
tion, are  those  which  have  the  power 
to  punish  offenses,  to  enforce  rights,  or 
to    redress    wrongs    recognized   by    the 


6.  BeqnieiteB  of  Deolaration  of  Inten* 
tion  —  Must  Be  under  Oath.  —  In  re 
Fronascone,  99  Fed.  Rep.  48. 

311«  2.  In  re  Lipshitz,  97  Fed  Rep. 
584 ;  In  re  Fronascone,  99  Fed.  Rep.  48. 

313*  !•  In  re  Lipshitz,  97  Fed.  Rep. 
584,  following  In  re  Bodiek,  63  Fed. 
Rep.  813,  set  out  in  the  original  note. 
In  this  case,  however,  the  petition  for 
naturalization  was  denied  since  the 
voucher  to  the  application  appeared  to 
be  one  who  habitually,  and  for  com- 
pensation, appeared  as  such. 

314.    1.  Adoption  of  Eew  Hame  by 


common  law,  or  which,  in  the  determi-    Petitioner.  —  A  naturalization  certificate 


nation  of  the  causes  which  they  decide, 
are  governed  by  the  principles,  rules, 
and  usages  of  that  law.  The  term 
'  having  common-law  jurisdiction '  is 
used  to  distinguish  these  courts  from 
those  which  have  no  jurisdiction  save 
in  equity,  in  admiralty,  or  in  matters 
not  involving  offenses  or  rights  under 
the  common  law."  Levin  v.  U.  S.,  (C. 
C.  A.)  128  Fed.  Rep.  826. 

In  Louiiiana  the  Criminal  Diitrict  Conrt 
is  without  jurisdiction  under  the  con- 
stitution to  entertain  and  pass  upon 
an  application  for  naturalization,  not- 
withstanding it  is  in  a  certain  sense 
a  court  of  record  which  is  possessed  of 
common-law  jurisdiction.  State  v. 
Baker,  51  La.  Ann.  1243. 

310.  1.  See  Levin  v.  U.  S.,  (C.  C. 
A.)  128  Fed.  Rep.  826. 


cannot  be  amended  to  conform  with  a 
new  Christian  name  which  the  peti- 
tioner has  since  adopted  by  law.  The 
petitioner  may  have  recourse  to  one  of 
two  remedies.  He  may  renaturalize 
under  the  new  name  upon  surrendering 
the  old  certificate  and  filing  with  the 
original  declaration  a  certified  copy  of 
the  order  changing  his  name;  or  he 
may  annex  a  certified  copy  of  such 
order  to  the  naturalization  certificate 
already  issued,  and  the  two  documents 
read  together  will  constitute  one  truth- 
ful history  and  make  a  record  that 
answers  all  legal  requirements.  Matter 
of  Nigri,  (Supm.  Ct.  Spec.  T.)  32  Misc. 
(N.  Y.)  392. 

8.  Gagnon  v,  U.  S.,  38  Ct.  O.  10,  193 
U.  S.  451. 

4.  Judgment  Void  on  Its  Faee.  —  But  a 
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31^^316 


31S«    IMrMt  Aetion  to  ImpeMh.  —  See  note  I. 
316.    y.  Statvtoby  CBDaa  —  See  note  2. 
AUaging  Ftftod.  —  See  note  3. 


judgment  of  the  Superior  Court  admit- 
ting a  person  of  the  Japanese  race  to 
citizenship  shows  upon  its  face  that  the 
court  was  without  authority,  and  may 
be  attacked  at  any  time  and  in  any 
proceeding.  Matter  of  Yamashita,  30 
Wash.  234. 

31ft.  1.  In  U.  S.  V.  Kommehl,  89 
Fed.  Rep.  10,  it  was  held  that  where 
the  court  was  deceived  and  the  letters 
of  naturalization  were  improperly  is- 
sued, an  order  should  be  entered  re- 
voldng  them  and  ordering  their  return 
for  canceling. 

316.  2.  JuriBdietion  of  Conxtt.  —  In 
U.  S.  V.  Seyerino,  125  Fed.  Rep.  949, 
it  was  said :  "  It  is  concluded  that 
state  courts,  while  entertaining  juris- 
diction in  naturalization  proceedings, 
remain  state  courts,  and  that  perjury 
committed  by  a  witness  in  such  a  pro- 
ceeding is  punishable  by  the  sovereignty 
whose  justice  it  offends  (that  is,  the 
state  court)  ;  and  that  the  federal  court 
cannot  entertain  jurisdiction  in  the  ab- 


sence of  a  federal  statute  conferring 


It 


it. 

8.  Allegation  of  Knowlodgo.  —  An  in- 
dictment charging  a  conspiracy  to  com- 
mit an  offense  against  the  United  States 
by  violation  of  Rev.  Stat.  U.  S.,  S  5425, 
which  provides  that  "  every  person  who 
^  *  ^  obtains,  accepts,  or  receives 
any  certificate  of  citizenship  known  to 
such  person  to  have  been  procured 
*  *  *  by  means  of  any  false  state- 
ment made  with  intent  to  procure,  or 
to  aid  in  procuring,  the  issue  of  such 
certificate  *  *  *  shall  be  imprisoned," 
etc.,  must  allege,  as  one  of  the  essential 
ingredients  of  the  intended  offense  con- 
stituting the  object  of  the  conspiracy, 
that  the  persona  who  should  obtain, 
accept,  or  receive  certificates  of  citi- 
zenship should  do  so  with  knowledge  on 
their  part  that  they  had  been  procured 
by  means  of  false  statements  made 
with  intent  to  procure  or  to  aid  in  pro- 
curing the  issue  of  such  certificates.  U. 
S.  V.  Melfi,  1x8  Fed.  Rep.  899. 
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NE   EXEAT. 

310.    I  HiSTOBT  AKD  Hatttbe  OF  Wbit.  —  See  note  i. 

331.  m  JUBISDICTIOK  TO  ISBXTE  —  Dependant  upon  BUtnte.  —  See 
note  2. 

17.  Applicatioh  —  1.  Hode  of  Application  —  MoUon  or 
Petition.  —  See  note  3. 

2.  Time  of  Application.  —  See  note  4. 

333.  V.  Affidayit  —  2.  Hecessary  Allegation!  —  a.  Cer- 
tainty AS  TO  Debt.  —  See  note  2. 

334.  b.  Intention  to  Depart  —  Ai&daTit  Mut  Be  PoeittTe.  — 
See  notes  2,  3. 

335.  c.  Endangerment  of  Debt.  —  See  note  i. 

336.  vn.  Bail  —  2.  Condition  of  Bond  —  Hot  to  Depert  Beyond 

Court's  JnriBdiotion.  —  See  note  3. 

VIII  DiscHABeE  OF  Wbit  —  1.  Hode  of  Application  — 

Motion.  —  See  note  5. 

338.  4.  Oronnds  of  Discharge  —  b.  Denial  of  Debt  or 
Intention  to  Depart.  —  See  note  i. 


319*  1.  See  In  re  Lipke,  98  Fed. 
Rep.  970;  In  re  Hassenbusch,  (C.  C. 
A.)  108  Fed.  Rep.  35. 

331.  2.  In  Florida  the  power  of 
courts  of  equity  to  issue  ne  exeat  in 
proper  cases  is  expressly  recognized  by 
statute.     Bronk  v.  State,  43  Fla.  461. 

Federal  Dietrict  Jndges.  —  Under  the 
Bankruptcy  Act  of  1898,  §  2,  subdiv. 
15,  a  District  Court  may  issue  an  order 
in  the  nature  of  a  writ  of  ne  exeat  as 
broad  as  that  provided  by  Rev.  Stat. 
U.  S.,  §  717,'  whenever  such  process  is 
necessary  for  the  enforcement  of  the 
provisions  of  the  Bankruptcy  Act.  In  re 
Lipke,  98  Fed,  Rep.  970.  See  also  In  re 
Schenkein,  113  Fed.  Rep.  421. 

8.  Bronk  v.  State,  43  Fla.  461. 

In  Rhode  Island  the  writ  will  not  be 
Chanted  except  upon  affidavit  verifying 
the  charges  contained  in  the  main  peti- 
tion. Robinson  v.  Robinson,  21  R.  I. 
81. 

4.  In  re  Lipke,  98  Fed.  Rep.  970. 

In  Florida  the  writ  of  ne  exeat  may 
be  issued  by  the  equity  courts  in  suits 
for  maintenance  before  a  decree  fixing 
an  amount  to  be  paid  is  rendered,  in 
all  cases  where  it  seems  to  the  chan- 


cellor just  to  issue  it  and  necessity 
therefor  exists.  Brdnk  v.  State,  43  Fla. 
461. 

333.  2.  See  Harrison  v.  Graham, 
no  Fed.  Rep.  896. 

334*  8.  Reed  v.  Barber,  no  Ga. 
524;  Robinson  v.  Robinson,  21  R.  I.  81. 
See  also  Tucker  v,  Murphey,  114  Ga. 
662. 

Semoyal  of  Property.  —  Reed  v.  Bar- 
ber, no  Ga.  524.  See  also  Tucker  v. 
Murphey,  114  Ga.  662. 

8.  Robinson  v.  Robinson,  21  R.  I.  81. 

335.  1.    Bronk  v.  State,  43  Fla.  461. 

336.  3.  See  Bronk  v.  State,  43  Fla. 
461. 

5.  Collateral  Inquiry.  —  The  failure  of 
the  judge  to  exact  a  bond  from  the 
complainant  to  the  defendant  before 
issuing  a  writ  of  ne  exeat  as  provided 
for  by  Rev.  Stat.  Fla.,  8  i474»  can  be 
reviewed  only  in  a  direct  proceedin^r 
on  appeal,  and  cannot  be  inquired  into 
collaterally  by  habeas  corpus.  Bronk 
V.  State,  43  Fla.  461. 

33§.  1.  See  Garden  City  Sand  Co. 
V,  Gettins,  200  111.  268,  aMrming  102 
111.  App.  261 ;  Robinson  v.  Robinson,  zi 
R.  L  81. 
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S31.    7.  CoxPLAiVT  OB  DxcLASATiOK  —  1.  Allegation  of  Duty 
—  a.  Necessity  of  Allegation. — See  note  2. 
333.    See  note  i. 

b.  Sufficiency  of  Allegation  —  GtMrai  ATtrmmt. — 

See  note  2. 

2.  Allegation  as  to  Breach  of  Dnty  —  a.  Necessity  of 
Allegation.  —  See  note  3. 

b.  Statement  of  Acts  Constituting  Negligence 


—  (i^  Necessity  to  Aver  Specific  Acts.  —  See  note  i. 
334*     General  Ayennent.  —  See  note  I . 

(2)  Sufficiency  of  Averments.  —  See  note  2. 

331*    8.   Scheiber   v.   United   Tele-  and  Pr.  333] ;  Sloss-Sheffield  Steel,  etc, 

phone, Co.,    153    Ind.   609;   St.  Joseph  Co.  v.  Mobley,  139  Ala.  425;  Louisville, 

Ice  Co.  V.  Bertch,  (Ind.  App.  1904)  71  etc.,  R.  Co.  v,  Jones,  (Fla.  1903)  34  So. 

N.  £.  Rep.  $6;  Wesner  v.  Green,  (N.  J.  Rep.    246;    Consumers    Electric    Light, 

1903)  56  Atl.  Rep.  237 ;  Hortenstine  v,  etc.,  Co.  v.  Pryor,  44  Fla.  354 ;  King  v. 

Virginia-Carolina  R.  Co.,  (Va.  1904)  47  Oregon  Short  Line  R.  Co.,  6  Idaho  306 ; 


S.  £.  Rep.  996. 


Chicago,  etc.,  R.  Co.  v.  Kreig,  22  Ind. 


339.     1.   Louisville,  etc.,   R.   Co.  v.  App.  393;   Fagg  v.  Louisville,  etc.,  R, 

Marbury  Lumber  Co.,  125  Ala.  237  [cit-  Co.,  iii  Ky.  30. 

ing  14  Encyc.  of  Pu  and  Pr.  331  and  8ome  Partioiilar  Negligent  Act  or  Omii- 

supporting  the  whole  text  paragraph] ;  lion  which  caused  the  injury  must  be 

Northern  Milling  Co.  v.  Mackey,  99  IlL  pleaded.     Taite  v.   Boorum,   etc.,   Co., 

App.  57 ;  Chicago,  etc.,  R.  Co.  v.  Barnes,  (Supm.  Ct.  Spec.  T.)  37  Misc.  (N.  Y.) 


(Ind.  1903)  68  N.  E.  Rep.  166;  Wini- 
fred V.  Rutland  R.  Co.,  71  Vt.  48. 


162.  N 

334.     1.    Kansas  City,  etc.,  R.  Co«  v. 


2.  Chicago  V.  Selz,  202  111.  545 ;  Pitts-  Flippo,    138    Ala.    487;    Hill    v.    Fair 

burgh,  etc.,  R.  Co.  v.  Lightheiser,  (Ind.  Haven,  etc.,  R.  Co.,  75  Conn.  177;  Chi- 

1904)    71    N.    £.    Rep.   660;    Bucci   v.  cago  v,  Selz,  202  111.  545;  Chicago,  etc.. 

Waterman,   (R.  I.   1903)   54  Atl.  Rep.  R.  Co.  v.  Barnes,  (Ind.  1903)  68  N.  E. 
1059. 


8.  Illinois    Steel    Co.    v.    Ostrowski, 


Rep.  x66;  Citizens'  St.  R.  C^.  v.  Jolly, 
161  Ind.  80;  Princeton  Coal,  etc.,  Co. 


194  III.  376;  Winheim  v.  Field,  107  111.     v.  Roll,  (Ind.  1903)  66  N.  £.  Rep.  169; 
App.  145 ;  CHiicago,  etc.,  R.  Co.  v.  Ese-     Minnuci  v,  Philadelphia,  etc.,  R.  Co.,  68 


lin,  86  111.  App.  94;  Gaston  v.  Bailey, 
24  Ind.  App.  24;  Muncie  Pulp  Co.  v. 
Davis,    (Ind.    1904)     70    N.    £.    Rep. 


N.  J.  L.  432. 

Special   Demurrer.  —  Such    allegation 
has  been  held  not  to  be  good  against 


87S ;  Davey  v.  Erie  R.  Co.,  69  N.  J.  L.  a  special  demurrer.     Russell  r.  Central 

50;  Race  V,  Easton,  etc.,  R.  Co.,  62  N.  of  Georgia  R.  Co.,  119  Ga.  705;  King 

J.  L.  536 ;  Hortenstine  v.  Virginia-Caro-  v,  Oregon  Short  Line  R.  Co.,  6  Idaho 

Una  R.  Co.,  (Va.  1904)  47  S.  £.  Rep.  306. 


996 ;  Foster  v.  Portland  Gold  Min.  Co., 
(C.  C.  A.)  114  Fed.  Rep.  613. 


8.  Waterhouse     v.     Joseph     Schlitz 
Brewing  Co.,  12  S.  Dak.  397,  citing  14 


333.    1.   Louisville,  etc.,   R.   Co.  v.  Encyc.  of  Pl.  and  Pr.  334.    See  also 

Marbury    Lumber    Co.,    125    Ala.    237  the  following  cases: 
letting  14  Encyc.  of  Pl.  and  Pr.  333]  ;         Alabama,  —  Russell  v.  Huntsville  R., 

Collett   V,    Northern    Pac.    R.    Co.,    23  etc.,  Co.,  137  Ala.  627;  Alabama  G.  S. 

Wash.  600  {quoting  14  Encyc.  of  Pl.  R.  Co.  v.  Gark,  136  Ala.  450. 
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33tS.     BMfonablo  DegrM  of  PtrtioiLlarity.  —  See  note  I. 

(3^   Want  of  Knowledge  of  Facts.  —  See  note  2. 
(4)  Alleging  Acts  Not  Negligent  —  MhiAnn^  of  8om«  Aeto 
Ohtrged*  —  See  note  3. 

336.  c.  Fact  and  Manner  of  Negligence.—  See  note  i. 
3.  Allet^tion  that  Hegligenoe  Was  Came  of  Injury.  —  See 

note  3. 

337.  4.  Allegation  of  Hegligenoe  in  Terms.  —  See  note  i. 

6.  Allegation  as  to  Iignries  —  Vatnrt  of  Ii^uIm.  —  See 
note  2. 

338.  6.  Allegation  as  to  Place  of  Aocident  —  Plaoo  Shoiiid  Be  indi- 
cated.—  See  note  i. 

7.  Degree  of  Vegligenoe — a.  Necessity  of  Alleging 
Degree.  —  See  note  2. 

8.  Wilfnl  Hegligenoe  —  nefendsat'i  Intentioii.  —  See  note  5. 


Colorado,  —  Adams  Express  Co.  v, 
Aldridge,  (Colo.  App.  1904)  77  Pac. 
Rep.  6. 

Connecticut.  —  Brennan  v.  Berlin  Iron 
Bridge  Co.,  72  Conn.  386. 

Florida.  —  Louisville,  etc.,  R.  Co.  v. 
Jones,  (Fla.  1903)  34  So.  Rep.  246; 
Consumers  Electric  Light,  etc.,  Co.  v. 
Pryor,  44  Fla.  354. 

Indiana,  —  Green  v,  Eden,  24  Ind. 
App.  583. 

Kentucky,  —  Louisville,  etc.,  R.  Co. 
V.  Shearer,  (Ky.  1900)  59  S.  W.  Rep. 
330. 

Minnesota.  —  Kretzschmar  v,  Meehan, 
81  Minn.  432. 

Missouri.  —  Shuler  v,  Omaha,  etc., 
R.  Co.,  87  Mo.  App.  618;  Dieter  v. 
Zbaren,  81  Mo.  App.  6x2;  Parsons  v. 
Mayfield,  73  Mo.  App.  309;  Rinard  v. 
Omaha,  etc.,  R.  Co.,  164  Mo.  270. 

Oregon,  —  Chaperon  v.  Portland  Elec- 
tric Co.,  41  Oregon  39. 

Rhode  Island.  —  McRee  v.  McCardell, 
21  R.  I.  363. 

South  Dakota. -^Walktr  v.  McCauU, 
13  S.  Dak.  512;  Kelley  v.  Anderson,  15 
S.  Dak.  107. 

IVashington.  —  Collett  v.  Northern 
Pac.  R.  Co.,  23  Wash.  600. 

Wisconsin.  —  Busse  v.  Rogers,  (Wis. 
1904)  98  N.  W.  Rep.  219. 

335.  1.  Schmidt  v.  Parker,  i  N.  Y. 
Leg.  Reg.  16;  Lee  v.  Reliance  Mills  Co., 
21  R.  I.  322. 

8.  Adams  Express  Co.  v.  Aldridge, 
(Colo.  App.  1904)  77  Pac.  Rep.  6. 

8.  Lake  Erie,  etc.,  R.  Co.  v.  Mulcahy, 
9  Ohio  Cir.  Dec.  82,  16  Ohio  Cir.  Ct. 


336.  1.  Vansyocv.Freewater  Ceme- 
tery Assoc,  63  Neb.  143. 

8.  Paige  Iron  Works  .v.  Huttcr,  107 
111.  App.  673 ;  Cleveland,  etc.,  R.  COk  v. 
Voght,  (Ind.  App.  1901)  60  N.  £.  Rep. 
797;  Lake  Shore,  etc.,  R.  Co.  if.  Butts, 
28  Ind.  App.  289;  Chicago,  etc.,  R.  Co. 
V.  Stephenson,  (Ind.  App.  1903)  69  N. 
£.  Rep.  270;  Pennsylvania  Co.  v.  Fer- 
tig,  (Ind.  App.  1904)  70  N.  E.  Rep. 
834;  Berry  v.  Dole,  87  Minn.  471 ;  Chi- 
cago, etc.,  R.  Co.  V.  Clinebell,  (Neb. 
1904)  99  N.  W.  Rep.  839;  Minnuci  v. 
Philadelphia,  etc.,  R.  Co.,  68  N.  J.  L. 
432 ;  Race  v,  Easton,  etc.,  R.  Co.,  62 
N.  J.  L.  536;  Prokop  V.  Gulf,  etc.,  R. 
Co.,  (Tex.  Civ.  App.  1904)  79  S.  W. 
Rep.  loi ;  Shepherd  v,  Morton-Edgar 
Lumber  Co.,  115  Wis.  522. 

337»    1.   Geneva  v.  Burnett,  65  Neb. 

464. 

8.  Quirk  v.  Siegel-Cgoper  Co.,  (Supm. 
Ct.  Tr.  T.)  26  Misc.  (N.  Y.)  244, 
affirmed  43  N.  Y.  App.  Div.  464,  hold- 
ing that  a  complaint  in  general  terms 
"  is  enough  to  enable  evidence  of  all 
specific  hurts  and  all  direct  results 
therefrom  to  be  given." 

33§«  1.  Erickson  v.  Great  Northern 
R.  Co.,  82  Minn.  60;  Arnold  v.  St 
Louis,  152  Mo.  273. 

8.  Bolin  V.  Southern  R.  Co.,  65  S.  C^r. 
222. 

6.  Wanton,  Beokleet,  and  OroMly  Veg- 
ligent.  *"-  An  allegation  that  an  act  was 
wanton,  reckless,  and  grossly  negligent 
is  not  equivalent  to  an  allegation  of  a 
wilful  or  intentional  act.  Denver,  etc, 
R.  Co.  V.  BufTehr,  30  Colo.  27, 

Wanton.    —    The    word    "wanton" 
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SS9.    9.  Dangerons  or  Defective  Premifes  —  a.  Allegation  as 
TO  Right  to  Be  on  Premises  —  piAintur  xut  v«gatiye  Trafpan.  — 

See  note  i. 

b.  Allegation  as  to  Ownership  or  Possession  — 

AlkgstioB  in  Tarmi  UnnaeeiMurj.  —  See  note  2. 

SMO.    e.  Knowledge   of  Defective    Condition.  —  See 
note  3. 
341.    13.  Kaking  Befinite  and  Certain.  —  See  note  i. 
343.    VU    Plea  ob  Akbweb  —  2.  General  Denial  and  Con- 
tributory Negligence  —  Comiftent  Defenses.  —  See  note  I. 
3.  Making  Definite  and  Certain.  —  See  note  2. 
X.  Flsadihg   ahd   Fboof  —  1.  Conformity  of  Proof  to 
Pleadings  —  a.  In    General  —  Prevalenoe  of  Ftuniliar  Bole.  —  See 
note  3. 

See  note  i. 

# 

8.  Denver,  etc.,  R.  C.  v.  Buffehr,  30 
Colo.  27 ;  Chicago,  etc.,  R.  Co.  v.  Vi- 
pond,  loi  III.  App.  607 ;  Chicago,  etc., 
R.  Co.  V,  Shaw,  63  Neb.  380. 

Waiver  After  Verdict.  —  Where  evi- 
dence is  admitted  and  a  charge  is  re- 
quested on  an  issue  of  negligence  not 
made  up  by  the  pleadings,  the  failure 
to  allege .  such  negligence  in  the  com- 
plaint is  waived.  Fenner  v.  Crips,  109 
Iowa  455. 

343,  1.  California,  —  Rowe  v.  Such, 
134  Cal.  573. 

Florida,  —  Louisville,  etc.,  R.  Co.  v. 
Wade,  (Fla.  1903)  35  So.  Rep.  863. 

Georgia,  —  Georgia  Brewing  Assoc,  v, 
Henderson,  117  Ga.  480. 

Illinois,  —  Chicago,  etc.,  R.  Co.  v. 
Urbaniac,  xo6  111.  App.  325 ;  Cohen 
V,  Chicago,  etc.,  R.  Co.,  104  111.  App. 
314;  La  Salle  County  Carbon  Coal  Co. 
V.  Eastman,  99  111.  App.  495 ;  Northern 
Milling  Co.  v,  Mackey,  99  III.  App.  57. 

Iowa,  —  Box  V.  Chicago,  etc.,  R.  Co., 
107  Iowa  660. 

Kentucky,  —  Louisville,  etc.,  R.  Co.  r. 
McGary,  104  Ky.  509. 

Missouri,  —  Aston  v,  St.  Louis  Transit 
Co.,  (Mo.  App.  1904)  79  S.  W.  Rep. 
999;  J.  F-  Conrad  Grocer  Co.  v,  St. 
Louis,  etc.,  R.  Co.,  89  Mo.  App.  391 ; 
Haines  v,  Pearson,  100  Mo.  App.  551; 
Hirst  V,  Ringen  Real  Estate  Co.,  169 
Mo.  194. 

Oregon,  —  Lieuallen  v,  Mosgrove,  33 
Oregon  282. 

Texas.  —  Ft.  Worth,  etc.,  R.  Co.  v. 
White,  (Tex.  Civ.  App.  1899)  51  S.  W. 
Rep.  855 ;  San  Antonio  Gas,  etc.,  Co.  v. 
Speegle,  (Tex.  Civ.  App.  1900)  60  S. 
W.  Rep.  884. 


does  not  signify  wilful.  Kelly  v.  Stew- 
art, 93  Mo.  App.  47. 

OrdiiiAry  Begllgenee.  —  Where  gross 
and  wilful  negligence  is  alleged  a  re- 
covery cannot  be  had  on  proof  of  only 
ordinary  negligence.  Wilson  v,  Chip- 
pewa Valley  Electric  R.  Co.,  (Wis. 
1904)  98  N.  W.  Rep.  536;  Turtenwald 
V.  Wisconsin  Lakes  Ice,  etc.,  Co.,  (Wis. 
1904)  98  N.  W.  Rep.  948. 

339*  1.  Arnold  v.  St.  Louis,  152 
Mo.  173;  Chicago,  etc.,  R.  Co.  v,  Kray- 
enbuhl,  65  Neb.  889 ;  Foster  v.  Portland 
(Sold  Min.  Co.,  (C.  C.  A.)  114  Fed. 
Rep.  613. 

bnplied  InTitation.  —  The  declaration 
is  sufficient  if  it  alleges  facts  from 
which  an  implied  invitation  to  be  on 
the  premises  is  established.  San  An- 
tonio, etc,  R.  Co.  V,  Morgan,  24  Tex. 
Civ.  App.  58. 

a.  Gaston  v.  Bailey,  24  Ind.  App.  24; 
Cederson  v.  Oregon  Nav.  Co.,  38  Ore- 
gon 343.  But  see  Mackey  v,  Monahan, 
13  Colo.  App.  144,  wherein  it  was  held 
that  an  allegation  of  ownership  was 
necessary  to  the  cause  of  action. 

340.  8.  Illinois  Steel  Co.  v.  Os- 
trowski,  194  111.  376;  Lee  v.  Reliance 
Mills  Co.,  21  R.  I.  322. 

341*  1.  New  York,  etc,  R.  Co.  v, 
Kistler,  66  Ohio  St.  326. 

349*  1.  Fowler  v.  Brooks,  65  Kan. 
861,  70  Pac.  Rep.  600;  Leavenworth 
Light,  etc.,  Co.  v.  Waller,  65  Kan.  514; 
Lutz  V,  Louisville  R.  Co.,  (Ky.  1899) 
48  S.  W.  Rep.  1080;  South  Covington, 
etc.,  St.  R.  Co.  V.  Herrklotz,  104  Ky. 


400. 

t.   Chicago,  etc.,  R.  Co.  v.  Kreig,  22 
Ind.  App.  393- 
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343.  b.  In  Respect  of  Injuries.  —  See  note  2. 

344.  3.  Degree  of  Hegligenoe  —  a.  In  General  —  Abj  Dtgiee 

Xaj  Ba  Shown.  —  See  note  5. 

34a.    b.  Wilful  Negligence.  —  See  note  i. 
4.  Proof  of  All  Acts  Pleaded.  —  See  note  2. 
6.  Varianoe  —  Vo  General  Bide.  —  See  note  3. 

346,     Waiver  of  Yarlanoo.  —  See  note  I. 


843.  8.  Under  an  Allegation  of  Internal 
Iiynriei  and  a  severe  nervous  shock  re- 
sulting in  permanent  injury  which 
caused  great  pain  and  illness,  coupled 
with  an  allegation  of  pregnancy,  proof 
of  the  delivery  of  a  stillborn  child  is 
admissible.  Witrak  v,  Nassau  Electric 
R.  Co.,  52  N.  Y.  App.  Div.  234. 

ttok,  Sore,  and  Lame. —  Under  a  com- 
plaint alleging  injuries  to  the  hip  and 
thigh  and  further  stating  that  the  plain- 
tiff was  otherwise  made  sick,  sore,  and 
lame,  injuries  to  the  knee  can  be  shown. 
Tracey  v.  Metropolitan  St.  R.  Co.,  49 
N.  Y.  App.  Div.  197. 

344*  6.  Atchison  v.  Wills,  21  App. 
Cas.  (D.  C.)  548;  Texas,  etc.,  R.  Co. 
V.  Meeks,  (Tex.  Civ.  App.  1903)  74  S. 
W.  Rep.  329;  Traver  v.  Spokane  St 
R.  Co.,  25  Wash.  225. 

Allegation  of  Oroei  Kegligenoe.  — 
Cincinnati,  etc.,  R.  Co.  v.  Cook,  113 
Ky.  161. 

346»  1.  Greathouse  v.  Croan,  (In- 
dian Ter.  1903)  76  S.  W.  Rep.  273. 

9.  Chicago,  etc.,  R.  Co.  v.  Rains,  106 
111.  App.  539;  Swift  V.  Rutkowski,  182 
111.  18;  Chicago,  etc.,  R.  Co.  v.  Barnes, 
(Ind.  1903)  68  N.  E.  Rep.  166;  Gaston 
V.  Bailey,  24  Ind.  App.  24;  Louisville, 
etc.,  R.  Co.  V,  Shearer,  (Ky.  1900)  59 
S.  W.  Rep.  330;  Wager  v.  Lamont, 
(Mich.  1904)  98  N.  W.  Rep.  i ;  Boggero 
V.  Southern  R.  Co.,  64  S.  Car.  104.  But 
see  Alabama  Midland  R.  Co.  v.  Gw\- 
ford,  1X4  Ga.  627. 


S.  When  Varianoe  Matarial — In  Gen- 

eraU  —  Raming  v.  Metropolitan  St.  R. 
Co.,  157  Mo.  477;  Newnom  v.  South- 
western Tel.,  etc.,  Co.,  (Tex.  Civ.  App. 
1898)  47  S.  W.  Rep.  669;  SanU  Fe, 
etc.,  R.  Co.  V,  Hurley,  172  U.  S.  645, 
afRrming  (Ariz.  1894)  36  Pac.  Rep.  2x6; 
Currier  v.  Dartmouth  College,  (C.  C. 
A.)  X17  Fed.  Rep.  44. 

Particular  Place  of  Injury.  —  Where 
the  plaintiff  alleged  that  by  reason  of 
the  defendants'  failure  to  guard  the 
premises  he  was  struck  by  a  falling 
brick  while  in  front  of  a  building,  proof 
that  his  work  was  in  the  rear  of  the 
building  and  that  he  was  in  the  cellar 
at  the  time  of  injury  was  held  to  con- 
stitute a  fatal  variance.  Reilly  v. 
Vought,  (Supm.  Ct.  App.  T.)  87  N.  Y. 
Supp.  492. 

Negligent  Nonaction.  —  Proof  of  neg- 
ligent or  wrongful  action  does  not  sus- 
tain an  averment  of  negligent  nonac- 
tion, (^hen  V.  Chicago,  etc,  R.  Co., 
104  111.  App.  314. 

When  Varianoe  Immaterial  —  In  Gen- 
eral, —  Morton  v,  O'Connor,  85  111.  App. 

273- 
Allegation  as  to  Time  of  Accident,  — 

Under  an  allegation  that  injuries  were 
received  on  April  xi,  proof  that  they 
were  received  on  April  xo  is  an  imma- 
terial variance.  Louisville  v.  Walter* 
(Ky.  X903)  76  S.  W.  Rep.  516. 

346.  1.  Swift  V.  Rutkowski,  x8j 
111.  18. 
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358.    n.  JuBiSDiGTiOH  —  1.  At  Law  and  in  Equity  —  a.  Gen- 
erally. —  See  note  3. 
363.    2.  Depending  on  Amonnt  Involved.  —  See  note  4. 

368.     in.  SlMULTAHEOUS  AVD  SUCCESSIVE  SiaTS  —  ConsoUdation. 
—  See  note  3. 

377.  V.   VEKUE  —  County  of  Defendant's  SeBidenoe.  —  See   note   2. 

378.  Party  Primarily  Liable.  —  See  note  I. 

In  County  of  Indorser's  Betidence  —  When  Xaker  Joined.  —  See 
note  3. 

379.  Where  Performance  lue.  —  See  note  I. 

380.    VI.  Paeties    Plaintiff  —  1.   Payee  —  a.  Action  by 
Payee  for  His  Own  Use.  —  See  note  i. 

When  Hot  Beal  Owner.  —  See  note  2. 

383.    b.  Action    in    Name   of   Payee  for  Another's 

Use  —  (i)  In  General,  —  See  note  3. 
383.    (2)    For  What  Holders  — {t)  Indonee.  —  See  note  7. 


35§.  8.  Place  of  Payment  Fraudu- 
lently Altered  —  Injunction.  —  Where  a 
clause  making  a  note  payable  in  a  par- 
ticular county  has  been  fraudulently  in- 
serted, equity  has  jurisdiction  to  enjoin 
a  suit  on  the  note  in  such  county. 
Gregory  v,  Howell,  118  Iowa  26. 

363.  4.  Williams  v.  Harrison,  27 
Tex.  Civ.  App.  179. 

<I6§.  8.  Lauterbach  v.  Netzo,  iii 
Wis.  326. 

377.  8.  Gamer  v,  Thomson,  (Tex. 
Civ.  App.  1904)  79  S.  W.  Rep.  1083. 

In  Colorado.  —  Coulter  v.  Clear  Creek 
County  Bank,  18  Colo.  App.  444,  holding 
that  where  the  complaint  avers  that  the 
suit  was  brought  in  the  county  where 
the  note  is  payable,  which  averment 
is  not  controverted  by  defendant,  the 
suit  is  properly  tried  there. 

378.  1.  When  One  Kaker  Is  Surety. 
—  Heard  v,  Tappan,  116  Ga.  930. 

8.  New  Blue  Springs  Milling  Co.  v, 
De  Witt,  65  Kan.  665. 

379.  1.  See  Fenn  v.  Roach,  (Tex. 
Civ.  App.  1903)  75  S.  W.  Rep.  361. 

3§0.  1.  Uncanceled  Indorsement.  — 
The  payee  of  a  promissory  note  in  pos- 


stand  uncanceled,  and  he  may  sue  on 
such  note  in  his  own  name.  Bomar  v. 
Equitable  Mortg.  Co.,  11 1  Ga.  143. 

Ifote  Given  as  Compromise.  —  The  payee 
of  a  note  given  in  settlement  of  a  compro- 
mise may  sue  thereon  although  he  was 
not  a  party  to  the  action  in  which  the 
compromise  was  made.  General  Elec- 
tric Co.  V.  Nassau  Electric  R.  Co.,  36 
N.  Y.  App.  Div.  510. 

2.  Eight  to  Sue  After  Indorsement.  — 
The  payee  of  a  note  who  has  indorsed 
it  to  a  bank  as  collateral  security  for 
a  loan,  but  to  whom  it  has  been  re- 
delivered for  the  purpose  of  suing  on  it, 
may  maintain  an  action  thereon  in  his 
own  name.  Hutchings  v,  Reinhalter,  23 
R.  I.  S18. 

3§3.  8.  Amendment.  —  Where  the 
payee  of  a  note  brings  suit  in  his  own 
name  for  the  use  of  another,  and  it  ap- 
pears that  before  the  commencement  of 
the  action  the  usee  acquired  the  legal 
title  by  indorsement,  the  petition  may 
be  amended,  and  the  action  continued 
in  the  name  of  the  usee.  Woodt?ridge 
V,  Drought,  118  Ga.  671. 

383.    7.  Action  in  Name  of  Payee's 


session  of  it  is  presumed  to  own  it,  al-    Executors.  —  An  action  cannot  be  main- 
though    his   indorsement   thereon    may     tained   in   the   name    of   the   personal 
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385. 
887. 

888. 
note  2. 
389. 


8.  Indortea  —  a.  In  General.  —  See  note  3, 

Indorsemeiit  Aftar  Kataritj.  —  See  note  I. 

b.  Interest  of  Indorsee  —  Beii«fl«iai  owntnidp.  —  See 


Indonoo  for  Oolloetion.  —  See  note  I . 
Indortemont  for  Oollatoral  Beenritj.  —  See  note  2. 

304.    3.  Bearer  —  a.  In  General  —  Tramfer  without  indorMmont. 
—  See  note  i. 

397.  c.  On  What  Instruments.  —  See  note  11. 

398.  4.  Holder  by  Blank  Indorsement  —  ^.  In  General  — 
Salt  in  Hit  Own  Haom.  —  See  note  2. 

400.  See  note  i. 

401.  b.  Interest  of  Holder  —  Bonefldai  intoroft  or  ownenUp. 

*—  See  note  3. 
404.    6.  Assignee  —  a.  In  General.  —  See  note  i. 

Time  of  Aiigmnant.  —  See  note  I. 

b.  Interest  of  Assignee  —  Be&efloiai  OwnenUp.  —  See 


405. 
406. 

note  2. 


Aiiignee  for  CoUeetlon.  —  See  note  3. 

407.    c.  Under  What  Assignments.  —  See  note  3. 


representatives  of  the  payee  for  the 
benefit  of  the  estate  of  the  indorsee. 
Cotting  V.  Foster,  178  Mass.  564. 

385,  8.  Commercial  State  Bank  v, 
Rowley,  (Neb.  1902)  89  N.  W.  Rep. 
765;  New  York  Fourth  Nat.  Bank  v. 
Mahon,  38  N.  Y.  App.  Div.  198. 

Indonement  byAgfont. — A  suit  on  a 
promissory  note  payable  to  A.  B.,  agent, 
and  by  him  sold,  indorsed,  and  delivered 
before  maturity  and  for  a  valuable  con- 
sideration, can  be  maintained  by  the 
holder.    Yates  v.  Spofford,  7  Idaho  737. 

3S7.  1.  Locknerv.  Holland,  (County 
Ct.)  81  N.  Y.  Supp.  730. 

38§.  2.  Schauer  v.  Beitel,  (Tex. 
Civ.  App.  1898)  49  S.  W.  Rep.  145. 

399*  1.  See  Lehman  v.  Press,  106 
Iowa  389. 

2.  Benjamin  v.  Early,  123  Mich.  93. 

394.  1.  Buck  V,  Troy  Aqueduct  Co., 
(Vt.  1903)  56  Atl.  Rep.  285. 

397.  11.  Hegotiability  Destroyed.  — 
The  holder  of  a. note  indorsed  by  the 
payee  for  the  purpose  of  depositing  it  in 
bank  cannot  sue  as  an  indorsee.  Lloyd 
V,  Campbell,  21  Pa.  Co.  Ct.  207. 

39§.  2.  Leach  v.  Hill,  106  Iowa 
171,  holding  that  the  holder  of  a  check 
indorsed  in  blank  may  sue  one  who 
verbally  agreed  with  the  maker  to  pro- 
vide for  the  payment  of  his  checks; 
Kendrick  v,  Kyle,  78  Miss.  278. 

400.  1.  Vanarsdale  v.  Hax,  107 
Fed,  Rep.  878,  47  C.  C.  A.  31. 


401  •  8.  Illinois  Conference  of  Evan- 
gelical Assoc.  V.  Plagge,  177  111.  431. 

404.  1.  Kemp  v.  Northern  Trust 
Co.,  108  111.  App.  242;  Power  v.  Ham- 
brick,  74  S.  W.  Rep.  660,  25  Ky.  L. 
Rep.  30;  Gladstone  Baptist  Church  v, 
Scott,  74  S.  W.  Rep.  1075,  25  Ky.  L. 
Rep.  237. 

The  Anignee  of  a  Hon-negotUble  Note 
may  sue  thereon  in  his  own  name. 
Barry  v.  Wachosky,  57  Neb.  534. 

495.  1.  Edgerly  v,  Lawson,  176 
Mass.  551,  holding  that  the  holder  of  a 
note  transferred  after  maturity,  and 
without  consideration,  for  the  purpose 
of  bringing  an  action  thereon  in  an- 
other state,  can  maintain  an  action  in 
the  right  of  his  transferrer,  who  was  a 
bona  Ude  holder  for  value  before  ma- 
turity. 

496.  2.   Lodge  v.  Lewis,  32  Wash. 

191. 

3.  Snyder  v.  Gruniger,  (Supm.  Ct. 
App.  T.)  y;  N.  Y.  Supp.  234.  But  see 
J.  C.  Bohart  Commission  Co.  v.  Buck- 
ingham, 62  Kan.  658,  holding  that  where 
the  payee  of  a  note  indorses  it  for 
value,  and  it  is  afterwards  transferred 
back  to  him  for  suit  and  collection,  he 
has  no  beneficial  interest  in  such  note, 
and  cannot  maintain  an  action  thereon 
in  his  own  name. 

497.  8.  McDaniel  v.  Chinski,  23 
Tex.  Civ.  App.  504.  See  also  Faulkner 
V.  Keeney,  (Ky.  1899)  5^  S.  W.  Rep.  819. 
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407.  Whetber  Writing  Nteessary.  —  See  note  7. 

408.  J^e  note  i. 

ABtignmeiit  of  Fftrt  of  Claim*  —  See  note  2, 

44I9.    d.  On  What  Instruments.  —  See  note  10. 
410.    6.  Transferee  by  Delivery  Only  —  a.  General    Rule 
Denying  Right  of  Action.  —  See  note  13. 

413.  b.  When  Action  Lies  — (i)  Under  Statutes. — See 
note  I. 

413«     (4)  On   Particular  Instruments  —  Instnunant    Payablo    in 
Blank,  to  Bearer,  or  to  Fictitions  Penon.  —  See  note  6. 

414.  7.  Transferrer  —  a.  Ownership  Reacquired  — (i)  In 
General.  —  See  note  3. 

430.    d.  Reassignment  Unnecessary.  —  See  note  i. 
4ai.    e.  Striking  Out  Indorsement  or  Assignment. 

—  See  note  i. 

8.  Legal  Title  —  a.  Right  of  Legal  Owner  to  Sue 

—  Leg^  Title  ae  Prerequisite.  —  See  note  2. 
433«     Legal  Owner  May  8ae.  —  See  note  I. 

See  note  i. 

b.  Who  Is  Legal  Owner  —  Poeiesiion  veoe«Mury.  —  See 


434. 
437. 

note  4. 
438. 


10.  Officers,  Agents,  and  Principals  —  a.  Instrument 


Payable  to  Officer —  (i)  Action  by  Officer.  —  See  note  2. 


4<^.  7.  Vinson  v.  Palmer,  (Fla. 
1903)  34  So.  Rep.  276. 

408.  1.  Jenkins  v.  Sherman,  77 
Miss.  884. 

8.  King  V.  King,  yz  N.  Y.  App.  Div. 
547,  holding  thaf  an  action  by  a  part 
owner  for  his  part  alone  cannot  be 
maintained. 

409.  10.  Contra,  Commercial  Nat. 
Bank  v.  Consumers'  Brewing  Co.,  16 
App.  Cas.  (D.  C.)   186. 

410.  13.  Barkley  v.  Wolfskehl,  (N. 
Y.  City  Ct.  Gen.  T.)  25  Misc.  (N.  Y.) 
420. 

413.  1.  Gumaer  V.  Sowers,  31  Colo. 
164,  citing  Davis  v.  Johnson,  4  Colo. 
App.  545. 

413.  6.  Hawes  v.  Mulholland,  78 
Mo.  App.  493. 

414.  8.  McAyeal  v.  GuUett,  105  111. 
App.  155.  Compare  J.  C.  Bohart  Com- 
mission Co.  V.  Buckingham,  62  Kan.  658. 

490.  1.  Brown  v.  Johnston,  135 
Ala.  608. 

431.  1.  Swenson  v,  Heidenheimer, 
(Tex.  Civ.  App.  1899)  52  S.  W.  Rep. 
989. 

2,  At  Commenoefmsnt  of  Snit.  —  Burch 
V.  Daniel,  109  Ga.  256;  Davis  v,  Han- 
Idns,  81  111.  App.  26. 


4dd.  1.  Maher  v,  Laramie  First 
Nat.  Bank,  93  III.  App.  404;  Manley  v. 
Park,  (Kan.  1904)  75  Pac  Rep.  557; 
Snyder  v.  Gruniger,  (Supm.  Ct.  App. 
T.)  77  N.  Y.  Supp.  234 ;  Sparks  v.  Coats, 
22  Tex.  Civ.  App.  455. 

434.  1.  Cashier  of  Bank.— Under 
Code  Iowa  1873,  9  2544,  a  bank  cashier 
may  sue  in  his  own  name,  without  join- 
ing the  bank,  on  an  obligation  pur- 
chased by  him  as  cashier  of  the  bank, 
with  its  funds,  since  he  holds  the  ob- 
ligation as  trustee  of  an  express  trust 
for  the  bank.  Leach  v.  Hill,  106  Iowa 
171. 

An  Attomty  taking  a  note  as  the 
representative  of  certain  judgment  cred- 
itors is  the  trustee  of  an  express  trust, 
and  can  sue  on  the  note  in  his  own 
name.  Crouch  v,  Wagner,  63  N.  Y. 
App.  Div.  526. 

437.  4.  Compare  City  Electric  St. 
R.  Co.  V.  Little  Rock  First  Nat.  Bank, 
65  Ark.  543. 

438,  9.  Clerk  of  Court.  —Where  a 
note  was  made  payable  to  O.  H.,  clerk 
of  the  District  Court,  it  was  held  that 
he  might  sue  thereon  in  his  individual 
capacity.  McDonald  v.  Young,  (Tex. 
Civ.  App.  1897)  4z  S.  W.  Rep.  885. 
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430.    Suooeator.  —  See  note  i. 

433.    c.  Instrument  Payable  to  Agent  —  (i)  Action  by 

Agent.  —  See  note  i. 

437,  14.  Executors    and    Administrators  —  a.  Instrument 
Payable  to  Executor  or  Administrator.  —  See  note  i. 

438,  b.  Instrument  Payable  to  Decedent.  —  See  note  2. 

439,  15.  Onardian.  —  See  note  4. 

441.     19.  Transfer  Fending  Suit.  —  See  note  4. 
449*    See  note  2. 

Vn.  JoiHDEB  OF  Fabtieb  Flaintiff  —  1.  Joint  Fayees, 
Indorsees^  or  Assignees.  —  See  note  3. 

444.  2.  Transferrer  and  Transferee.  —  See  note  4. 

445.  5.  Action  for  Contribntion.  —  See  note  4. 

447.  Vin.  Fabties  Defehdant  —  2.  Joinder  of  Farties  Defend- 
ant—  b.  Two  OR  More  Makers  —  (i)  Joint  Makers. —  See  note  3. 

(2)  Persons  Seiferally  Liable.  —  See  note  4. 

448.  (3)  Joint  and  Several  Makers  —  One  or  All.  —  See  note  i. 
451.    d.  Maker  and  Guarantor. — See  note  i. 


430.  1.  An  ATerment  that  the  Plain- 
tiff Is  a  SuooeMor  has  been  held  to  be 
necessary.     Jenness  v,  Barron,  95  Me. 

531. 
439.     1.   Cochran  v,  Siegfried,  (Tex. 

Civ.  App.  1903)  75  S.  W.  Rep.  542. 

Spedal  Interest  In  Agent. —  See  Crouch 
V.  Wagner,  63  N.  Y.  App.  Div.  526. 

437.  1.  Sears  v.  Daly,  43  Oregon 
346,  citing  Burrell  v.  Kern,  34  Oregon 
501. 

43§.  3.  Note  Payable  to  Decedent  or 
Order,  and  Hot  Indorsed.  —  Jaques  v.  Bal- 
lard, III  111.  App.  567. 

439.    4.   Beach  v.  Peabody,  188  111. 

75. 
441.    4.  Agreement   to  Transfer.  — 

Where,  pending  suit  upon  a  note,  the 
plaintiff,,  for  a  valuable  consideration, 
agrees  in  writing  to  transfer  the  note 
to  a  third  party  on  demand,  but  no 
demand  for  such  transfer  is  made  before 
judgment,  the  plaintiff  still  holds  the 
legal  title  to  the  note,  and  may  con- 
tinue the  suit  in  his  own  name.  Camp 
v,    Ocala    First    Nat.    Bank,    44    Fla. 

497. 
443*    2.    Gunn  v.  Strong,  (Ky.  1898) 

47  S.  W.  Rep.  339;  Blanton  v.  Bostic, 

126  N.  Car.  418. 

3.  Kote  Payable  to  A  or  B.  —  See  Col- 
Iyer  v.  Cook,  28  Ind.  App.  272, 

444.  4.  Crews  v.  Yowell,  76  S.  W. 
Rep.  127,  25  Ky.  L.  Rep.  598. 

Where  the  Transferee  Is  a  Surety  or 
Chuurantor  the  rule  of  the  text  does  not 
apply.     Louisville  Tobacco  Warehouse 


Co.  V,  Gist,  75  S.  W.  Rep.  243,  25  Ky. 
L.  Rep.  387. 

445.  4.  Weeks  v.  Parsons,  176 
Mass.  570. 

447.  8.  Death  of  One  Kaker.— Where 
a  note  is  jointly  executed  by  a  husband 
and  wife,  and  the  wife  dies,  an  action 
may  be  maintained  against  the  husband 
alone.  Providence  County  Say.  Bank 
V,  Vadrais,  25  R.  I.  295. 

4.  Ox  man  v.  Garwood,  80  111.  App. 
658;  Gilmore  v,  Skookum  Box  Factory, 
20  Wash.  703,  holding  that  under  the 
Washington  statute  it  is  permissible  to 
join  in  the  same  action  the  maker  of  a 
promissory  note  and  one  who  orally 
promised  the  maker  to  pay  such  note. 

Severance  of  Snlt.  —  Where  a  suit  has 
been  brought  against  persons  severally 
liable  on  a  note,  a  severance  of  the 
suit  is  authorized  whenever  the  case 
reaches  a  situation  where  the  issues 
between  the  plaintiff  and  a  part  of  the 
defendants  have  been  determined  by  a 
just  verdict,  and  the  issues  between  the 
plaintiff  and  other  defendants  have 
reached  an  unjust  verdict  which  must 
be  set  aside.  Kimmel  v.  Weil,  95  III. 
App.  15. 

44§.  1.  "  I  Promise "  —  Signed  by 
Two.  —  Dodge  v.  Chessman,  10  Pa. 
Super.  Ct.  604. 

One  Maker  Surety  for  Other.  —See 
Cordes  v.  Lindeman,  6  Ohio  Cir.  Dec. 
53,  18  Ohio  Cir.  Ct.  882. 

451,  1.  Joining  Several  Ghiarantors, 
—  See  Hill  v.  Qowhs,  92  Mo.  App.  242. 
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4Sff.    e.  Maker,  Drawer  or  Acceptor,  and  Indorser 
OR  Assignor  —  (2)   Whether  Joinder  Necessary,  —  See  note  i. 
4tltt«     Anlgnmtnt  or  IndorMmtnt.  —  See  note  3. 

458.   /.  Drawer  and  Acceptor.  —  See  note  4. 
4ff9«    g.  Indorsers  —  BoMeMlTf  ladonen.  —  See  notes  2,  3* 
Joint  ladonon.  —  See  note  4. 

46*.  i.  Survivor  and  Personal  Representative  of 
Deceased  Partv  —  whothor  joindor  Propor.  —  See  note  3. 

469.    k.  Person  Not  Party  to  Instrument.  —  See  note  1. 

468.  DL  Deolasatiov  akd  CSokplaivt  —  2.  What  Law  Gov- 
ema.  —  See  notes  i,  2,  3. 


4ftft.  1.  Aetion  Againot  Indoner 
Alomo.  —  In  Virginia  a  creditor's  bill 
against  the  executor  and  devisees  of  a 
deceased  indorser,  without  joining  the 
original  debtors,  cannot  be  maintained. 
Tidball  v.  Shenandoah  Nat.  Bank,  98 
Va.  768. 

Aotion  Agalntt  Aooommodatloii  Indoner. 
—  Where  a  note  is  given  by  two  part- 
ners, if  no  accounting  is  necessary,  the 
makers  are  not  necessary  parties  to  a 
suit  against  an  accommodation  indorser. 
Veriscope  Co.  v,  Brady,  (N.  Y.  City 
Ct.  Spec.  T.)  77  N.  Y.  Supp.  159. 

456.  8.  Carskaddon  v.  Pine,  154 
Ind.  410. 

Von-nofOtUble  Vote.  —  In  an  action  by 
the  assignee  of  a  non-negotiable  note, 
the  assignor  is  not  a  necessary  party. 
Barry  v.  Wachosky,  57  Neb.  534. 

Whore  Vo  Adverse  Intereet.  —  When 
the  payee  of  a  note  transfers  it  to  an- 
other under  a  written  contract  whereby 
the  holder  stipulates  to  collect  the  note 
from  the  maker,  for  the  mutual  ad- 
vantage of  himself  and  the  payee,  the 
payee  is  improperly  joined  as  a  defend- 
ant in  a  suit  by  the  holder  against  the 
maker,  since  the  interest  of  the  payee 
is  not  adverse  to  the  plaintiff.  New 
Blue  Springs  Milling  Co.  v.  De  Witt, 
65  Kan.  665. 

When  Sefeot  of  Purtiei  WaiTed.  — 
The  failure  to  make  the  assignor  a  de- 
fendant in  an  action  against  the  maker 
is  waived  if  not  made  a  ground  of  de- 
murrer or  set  up  by  an  answer  in  abate- 
ment. Ayres  v,  Foster,  25  Ind.  App. 
99- 

45S«  i.  The  Drawee  of  an  Vnmooepted 
nnft,  not  being  liable  on  the  draft,  is 
not  a  proper  party  to  an  action  thereon. 
Gamer  v,  Thomson,  (Tex.  Civ.  App. 
1904)  79  S.  W.  Rep.  1083. 

4S».  a.  Benton  v,  Hopkins,  68  N. 
H.  606. 


8.  Washington  First  Nat.  Bank  v. 
Eureka  Lumber  Co.,  123  N.  Car.  24. 

4.  Russ  V.  Sadler,  197  Pa.  St.  51. 

460.  8.  Xerger«— A  creditor's  claim 
is  not  merged  in  a  judgment  against  the 
partnership  estate  after  the  death  of 
one  partner,  so  as  to  deprive  him  of 
his  remedy  against  the  surviving  part- 
ner. Doty  v.  Irwin-Phillips  Co.,  15 
Colo.  App.  96. 

463*  1«  See  Goodrich  v.  William- 
son, 10  Okla.  588,  wherein  interpleader 
was  not  allowed. 

463*  1.  Richmond  Second  Nat. 
Bank  v.  Smith,  118  Wis.  18. 

Bemedy.  —  The  lex  fort  governs  the 
remedy  in  an  action  on  a  note.  Na- 
tional Bank  v.  Danahy,  89  III.  App.  93 ; 
Exchange  Bank  v.  Apalachian  Land, 
etc.,  Co.,  128  N.  Car.  193. 

2.  Studebaker  Bros.  Mfg.  Co.  v,  Hin- 
scy,  88  111.  App.  234;  Weil  v.  Sturgis, 
6z  S.  W.  Rep.  602,  23  Ky.  L.  Rep.  644 ; 
Baer  v.  Terry,  105  La.  479;  Limerick 
Nat.  Bank  v,  Howard,  71  N.  H.  13; 
Simpson  v.  Hefter,  (N.  Y.  City  Ct.  Tr. 
T.)  42  Misc.  (N.  Y.)  482  (as  to  the 
defense  of  usury)  ;  Patent  Title  Co.  v, 
Stratton,  89  Fed.  Rep.  174. 

Plaoe  of  Payment.  —  The  law  of  the 
place  of  payment  controls  the  construc- 
tion and  legal  effect  of  a  note.  Barger 
V,  Farnham,  130  Mich.  487;  Central 
Nat.  Bank  v.  Cooper,  85  Mo.  App.  383 ; 
Qark  v.  Porter,  90  Mo.  App.  143 ;  Mer- 
chants* Bank  r.  Brown,  86  N.  Y.  App. 
Div.  599;  Montana  Coal,  etc.,  Co.  v. 
Cincinnati  Coal,  etc.,  Co.,  69  Ohio  St. 
351;  Krantz  v.  Kazenstein,  22  Pa. 
Super.  Ct  275 ;  Richmond  Second  Nat. 
Bank  v.  Smith,   118  Wis.  18. 

Illnstration.  —  Drafts  drawn  with  the 
understanding  that  they  should  be  nego- 
tiated in  Germany,  the  money  being 
actually  advanced  upon  them  there,  are 
governed  by  the  laws  of  Germany,  al- 
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464.  3.  Execution  and  Delivery  —  a.  Necessity  and  Suffi- 
ciency OF  Allegations  of  Execution,  Indorsement,  Etc. 

—  PromiMory  Hot*.  —  See  note  6. 

468,    ^2^  Signing —  By  Whom  Bignid.  —  See  note  4. 

47S,  (3)  Designation  of  Names  —  InitUli  and  roll  Hum.  —  See 
note  2. 

474.    b.  Delivery  —  EqnivaiMit  AUogatiom.  —  See  note  2. 

480.    4.  Consideration  —  a.   Necessity    of    Alleging  — 

Vegotiable  Initmrnoit.  —  See  note  3. 

484.    b.  *'  For  Value  Received.  "  —  See  note  2. 

48tl.     Under  Btatntes  of  Xiuonri.  —  See  note  I. 

486.  6.  Description  of  lostriunent  —  a.  Sufficiency  of 
Description  in  General  —  (i)  True  Description  Necessary.  — 
See  note  2. 

487.  See  note  i. 

488.  (2)  Nature  of  Instrument  —  Promlnory  Hota.  —  See  note  i. 


though  they  are  made  payable  in  New 
York.  Whitehead  v.  Heidenheimer,  57 
N.  Y.  App.  Div.  590. 

Plaee  of  Delivery.  —  A  note  dated  in 
Rhode  Island  and  delivered  in  Massa- 
chusetts is  governed  by  the  laws  of  the 
latter  state  as  to  its  validity.  Winward 
V.  Lincoln,  23  R.  I.  476.  See  also 
Nashua  Sav.  Bank  v.  Sayles,  184  Mass. 
520. 

463.  8.  Freeumption.  —  Where  the 
place  of  payment  is  averred,  but  there 
is  no  averment  showing  what  the  stat- 
ute laws  of  that  place  are  relating  to 
the  negotiability  of  notes,  it  will  be 
presumed  that  they  are  governed  by  the 
common  law.  Holmes  v.  Ft.  Gaines 
Bank,  120  Ala.  493. 

464.  6.  Inferenoe.  —  A  petition  de- 
claring on  a  promissory  note  which  is 
copied  therein  and  from  the  allegations 
of  which  it  may  be  inferred  that  the 
sum  alleged  to  be  due  is  due  from  the 
adverse  party  to  the  plaintiff  states  a 
cause  of  action  although  it  is  not  alleged 
in  direct  terms  that  the  sum  claimed 
is  due  from  the  adverse  party  to  the 
plaintiff.  Dodds  v,  McCormick  Har- 
vesting Mach.  Co.,  62  Neb.  759. 

468*  4.  Stowe  v.  Kempner,  23  Tex. 
Civ.  App.  276. 

473*  2.  Erdman  v,  Hardesty,  14 
Colo.  App.  395. 

474.  2.  Ginsburg  v.  Von  Seggem, 
59  N.  Y.  App.  Div.  595. 

4§0.  8.  Schauer  v,  Beitel,  (Tex. 
Civ,  App.  1898)  49  S.  W.  Rep.  145; 
Melton  V.  Katzenstein,  (Tex.  Civ.  App. 
1899)  49  S.  W.  Rep.  173. 


484.  2.  McDonald  v.  Hare,  28  Ind. 
App.  2Z7. 

485.  1.  Copying  the  Vote  Bodily  into 
the  Petition,  with  the  allegation  that  it 
is  a  copy,  amounts  to  an  allegation  that 
the  note  contains  the  words  "  for  value 
received."  Jacobs  v.  Gibson,  77  Mo. 
App.  244. 

486.  2.  Amendment  of  DeeoriptioB. — 
In  an  action  on  a  note  which  proved 
to  be  a  forgery,  plaintiff  may  amend 
his  petition  so  as  to  confess  a  plea  of 
non  est  factum  and  seek  recovery  upon 
the  original  note,  to  renew  which  the 
forged  note  set  up  in  the  original  peti- 
tion was  given.  Traders  Deposit  Bank 
V.  Day,  105  Ky.  219. 

487.  1.  Defendant  Kieled  or  Bnr- 
priied.  —  See  Black  v.  Epstein,  93  Mo. 
App.  459. 

Supplying  derioal  Omiesion.  —  Where 
the  complaint,  purporting  only  to  set 
out  the  note  according  to  its  legal  effect, 
averred  that  the  note  was  payable  *'  with 
interest  at  six  per  cent,  per  annum," 
and  the  note  offered  in  evidence  bore 
the  words  "  interest  at  six  per,"  it  was 
held  that  there  was  no  variance.  Fitz- 
gerald V,  Lorenz,  79  111.  App.  651. 

488.  1.  Joint  or  Joint  and  Berentl 
Kote.  —  In  an  action  against  a  surviving 
maker,  proof  that  the  note  was  joint 
is  not  materially  variant  from  an  alle- 
gation that  it  was  joint  and  several, 
since  it  makes  no  difference,  so  far  as 
the  defendant's  liability  is  concerned, 
whether  the  note  was  joint  or  joint  and 
several.  Creecy  v.  Joy,  40  Oregon 
28. 
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490. 
493. 
494. 

498. 

InftmnMnt 

900. 

501. 

509. 

ff03. 
Title.  — 

506. 


Deaoription. 

507. 

515. 

Assignee 
516. 


(3)  L^g^i  Effect.  —  See  note  3. 

(8)  Order y  Bearer ^  Etc.  —  See  note  3. 

b.  Place  —  WImn  PayftUe.  —  See  note  3. 

d.  Amount,  Interest,  Damages,  Etc.  —  Amoant  of 

—  See  note  2. 

Demand  for  Intoreit.  —  See  note  2. 

6.  Promise  —  Heoetsity  of  Allegatioii.  —  See  note  3. 
Eqalvalent  Allegatloni.  —  See  note  2. 

7.  Title  and  Ownership  —  a.  Necessity  of  Showing 
See  note  $. 
d.  Averment  as  to  Payee — (i)  Generally  —  Cowoot 

—  See  note  i. 

(2)  Incorrect  Name  of  Payee  in  Instrument. —  See  note  i. 
XiBtako  in  BpoUing.  —  See  note  3. 

g.    Indorsement  or  Assignment  —  (2)   Action  by 

—  (a)  HeoMsity  of  Alleging  Asiifpunent.  —  See  note  2. 
(0)  General  Averment  of  Aesignment.  —  See  note  2. 


490.  8.  Morgantown  Second  Nat. 
Bank  v.  Ralphsnyder,  54  W.  Va.  231. 

4M«  8.  See  Holmes  v.  Ft.  Gaines 
Bank,  120  Ala.  493. 

404.  3.  Betting  Ont  Instniment  — 
Jacobs  V.  Gibson,  ^^  Mo.  App.  244. 

499.  2.  In  an  Action  on  a  Senewal 
Hote,  ^e  fact  that  the  original  note, 
which  was  offered  in  evidence  as  a  step 
in  proving  the  chara.cter  of  the  renewal 
note,   was  of  a   different  amount  was 


set  forth  in  the  complaint   Doty  v.  Ir- 
win-Phillips Co.,  15  Colo.  App.  96. 

506.  1.  lUnetration.  —  Where  the 
petition  described  a  note  payable  to  "  T. 
R.  Ellison/'  and  the  note  offered  in  evi- 
dence was  payable  to  ''  T.  R.  Ellison 
&  Co./'  it  was  held  that  the  variance 
was  not  material.  Jones  v,  Ellison, 
(Tex.  Civ.  App.  1899)  49  S.  W.  Rep. 
406. 

507.  1.  Initials  Inttead  of  FoU  Ghriik 


held  not  to  cause  a  variance.    Reed  v.    tian  Vame.  —  Richardson  v.   Opelt,   60 


Bacon,  175  Mass.  407. 

500.  8.  Bound  by  Amount  Stated. — 
While  it  is  not  necessary  for  the  plain- 
tiff to  set  out  in  the  petition  the  amount 
of  interest  claimed,  if  he  does  so,  he 
cannot  recover  any  larger  sum  up  to 
the  date  stated.  King  v.  Westbrooks, 
116  Ga.  753. 

501.  8.  InanAotiononanUnaeoepted 
Draft,  against  the  drawee,  it  is  not 
necessary  to  allege  in  the  complaint  that 
the  defendant  agreed  to  accept  the  draft, 
where  an  agreement  to  pay  it  is  alleged. 
Gambrill  v.  Brown  Hotel  Co.^  11  Colo. 

App.  529. 
<M>d.    8.    Rudd  V.  Deposit  Bank,  105 

Ky.  443. 

503.  8.  St.  Johns  Table  Co.  v. 
Brown,  126  Mich.  592. 

Bight  of  Amendment.  —  Where  the 
declaration  fails  to  show  a  right  to  sue, 
the  defect  is  amendable.  Jenness  v. 
Barron,  95  Me.  531. 

(hmenhip  and  Posienion  need  not  be 
alleged  where  the  execution  and  de- 
livery of  the  note  to  the  plaintiff  are 


Neb.  180. 

8.  Tapley  v.  Herman,  95  Mo.  App. 
537,  holding  that  a  complaint  by  the 
executors  of  Hosea  Tapley  was  sup- 
ported by  a  note  made  payable  to 
"  Whose  Tatley." 

515.  8.  Ball  V.  Lowe,  135  Cal.  678; 
Penn  Nat.  Bank  v,  Kopitzsch  Soap  Co., 
161  Pa.  St.  134. 

Anignee  Showing  Vo  Title.  —  Allega- 
tions that  the  payee  has  indorsed  the 
note  in  suit  and  that  the  plaintiff  is  now 
the  owner  and  holder  thereof  do  not 
sufficiently  show  title  in  the  plaintiff. 
National  Life,  etc,  Co.  v,  Gifford,  90 
Minn.  358. 

In  Jnetioe't  Conrt.  —  No  statement  of 
the  cause  of  action  is  necessary  in  a 
justice's  court,  in  a  suit  upon  a  promis- 
sory note  by  the  transferee  against  the 
maker,  the  filing  of  the  note  being  suffi- 
cient. Hawkeye  First  State  Bank  v. 
Noel,  94  Mo.  App.  498,  citing  Collins 
V.  Burrus,  dd  Mo.  App.  70. 

516.  8.  Bnfflolenoy  of  Averment.  — 
See  Cheever  v.  Pittsburgh,  etc.,  R.  Co.,  $0 
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51 7.  Allegation  of  Indorfoment  —  See  note  I. 

518.  (3)  Action  by  Indorsee  or  upon  Instrument  Payable  to 
Order  —  (a)  HeceMitj  of  Allegation  of  IndorMmtnt.  —  See  note  3. 

5 IB.     Mere  Poeseeiion.  —  See  note  I. 

530.  (b)  Soffleienoy  of  Allegation  of  Indorsement.  —  See  note  I . 

531.  (e)  Striking   Ont   and    Tilling    Indoreementi  —  aa.  Striking  Out 
Indorsements.  —  See  note  2. 

533.  bb.  Possession  After  Indorsement  —  Payee  Agalnit  Kaker  After 
Indoriement.  —  See  note  3. 

534.  (f)  Blank  Indonemento  —  Allegation  that  Indoriement  Ii  to  Plaintiit 
—  See  note  3. 

536.    8.  Maturity  —  a.  Time  of  Payment.  —  See  note  2. 
539.    b.  Allegation  that  Instrument   Is  Due.  —  See 
note  I. 


N.  Y.  App.  Div.  422,  affirmed  169  N. 
Y.  581,  following  the  case  set  out  in  the 
original  note. 

517.  1.  Smoot  V,  McGraw,  48  W. 
Va.  144. 

61S  3.  Indoriement  to  Cashier.  — - 
In  an  action  by  a  bank  upon  a  note 
indorsed  to  a  named  person  as  cashier, 
the  declaration  must  allege  that  the 
indorsement  was  made  to  him  as  cashier 
of  the  bank,  and  that  the  ownership  is 
in  the  plaintiff.  Hobbs  v.  Chemical  Nat. 
Bank,  97  Ga.  524. 

Indorsement  Before  Katnrity.  —  In  Mc- 
Grath  v,  Pitkin,  (N.  Y.  City  Ct.  Gen. 
T.)  56  N.  Y.  Supp.  398,  it  was  held 
to  be  unnecessary  to  allege  in  the  com- 
plaint that  the  note  was  indorsed  over 
to  the  plaintiff  before  maturity. 

519.  1.  See  Baker  v.  Warner,  (S. 
Dak.  1902)  92  N.  W.  Rep.  393. 

590.  1.  Deecription  of  Indoriement  — 
Yarianoe. —  Where  the  indorsement  was 
alleged  to  have  been  made  and  the  note 
delivered  on  November  20,  but  the  find- 
ings showed  that  the  note  was  indorsed 
in  blank  and  delivered  to  the  plaintiff 
in  August,  and  that  there  was  simply 
an  indorsement  of  waiver  of  demand 
and  notice  of  protest  on  November  20, 
it  was  held  that  there  was  no  variance. 
Delsman  v,  Friedlander,  40  Oregon  33. 

A  Complaint  Betting  Forth  a  Copy  of  the 
note  in  suit,  with  the  words  "  Indorsed 
—  C.  E.  Monell,"  sufficiently  alleges  in- 
dorsement by  Monell.  Moore  v.  Charles 
E.  Monell  Co.,  (Supm.  Ct.  Spec.  T.)  27 
Misc.  (N.  Y.)  235. 

"  Dnly  Indorsed." — A  complaint  alleg- 
ing that  the  defendant  "  duly  indorsed  " 
the  note  sued  on  to  plaintiff  sufficiently 


alleges  indorsement.  Youngs  v.  Perry, 
42  N.  Y.  App.  Div.  247. 

Indorsement  Implies  Delivery.  —  A  sim- 
ple allegation  that  the  payee  "  indorsed 
and  transferred  "  the  note  to  the  plain- 
tiff implies  a  delivery.  Louisville  Coal 
Min.  Co.  V.  International  Trust  Co.,  18 
Colo.  App.  345. 

531.  8.  Vanarsdale  v.  Hax,  (C.  C 
A.)  107  Fed.  Rep.  878,  citing  14  Encyc. 

OP   PL.  AND   PR.   521. 

523.  8.  Effect  of  Pleading  Indorse- 
ment. —  If  the  plaintiff  pleads  the  in- 
dorsements and  transfers,  though  un- 
necessarily, he  must  prove  the  allega- 
tions. Dunlap  V,  Kelly,  (Kan.  App. 
1904)  78  S.  W.  Rep.  664. 

594.  8.  Allegation  of  Indorsement  to 
Plaintiff.  —  To  the  same  effect  as  Os- 
borne V.  Stevens,  15  Wash.  478,  stated 
in  the  original  note,  see  Lyddane  v. 
Owensboro  Banking  Co.,  (Ky.  1899)  51 
S.  W.  Rep.  453,  citing  14  Encyc.  of 
Pl.  and  Pr.  524. 

Amendment.  —  Where  the  complaint 
averred  that  the  note  sued  on  had  been 
indorsed  "  in  writing "  to  the  plaintiff, 
but  the  note  offered  in  evidence  was  in- 
dorsed in  blank,  the  plaintiff  was  per- 
mitted to  amend  by  striking  out  the 
allegation  that  the  note  had  been  in- 
dorsed '  in  writing.' "  Vanarsdale  v. 
Hax,  (C.  C.  A.)  107  Fed.  Rep.  878,  47 
C.  C.  A.  31. 

596*  9.  Cnred  hy  Answering  Over.  — 
Failure  to  allege  in  terms  the  time  when 
the  note  sued  on  became  due  is  waived 
by  answering  over.  Creecy  v.  Joy,  40 
Oregon  28. 

539.  1.  Friend  v.  Pitman,  9a  Me. 
121. 
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ff  90.    9.  Perfonnance  of  Conditions  Precedent  —  Allegation  of  For- 

fonaanoe  In  Oeaeral.  —  See  note  3. 

tl30.     Condition  In  PromltBory  Vote.  —  See  note  I. 

tS33«  10.  Demand,  Nonpayment,  and  Protest  —  a.  Present- 
ment AND  Demand  —  (i)  Necessity  of  Alleging— (f)  In  Action 
Against  Makor.  —  See  note  I. 

Voto  Payable  on  Demand.  —  See  note  2. 
Fayable  at  Speoial  Time  or  Place.  —  See  note  3. 
tS34.     (c^  In  Action  Against  Drawer.  —  See  note  I. 
(e)  In  Action  Against  Indorser.  —  See  note  3. 

tS36.     See  note  i. 

937.    (3)  Pleading  Matter  Excusing  Presentment  and  Demand. 

—  See  note  3. 

943.  c.  Nonpayment  —  (i)  Necessity  of  Alleging,  —  See 
note  3. 

tS44.     ATorring  that  Instmment  Is  Dae.  —  See  note  I. 

tS4A.  {2)  Sufficient  Allegations  of  Nonpayment — (d)  Nonpay- 
mmt  to  PlaintiiPs  Tranifenrer.  —  See  note  2. 

546.    d.  Protest  —  Hecessity  of  Alleging.  —  See  note  5. 

548.   /.  Notice  of  Demand,  Nonpayment,  and  Protest 

—  (i)  Notice  of  Dishonor  Generally  —  (a)  Hecesiity  of  Alleging  —  In 
Action  Against  Indorser.  —  See  notes  2,  3. 

639.    S.  Johnson    v.    Qements,    23  537.    8.  Waiver   of   Demand.  —  An 

Tex.  Civ.  App.  112.  allegation    that    the    defendant    waived 

Perfomanoe    hy  the  Pereon   Obligated  presentment  and  demand  is  sufficient  to 

must  be  alleged.    Vanderbeek  v.  Hem-  warrant  the  introduction  of  evidence  of 

mel,  (Supm.  Ct.  App.  T.)  26  Misc.  (N.  the  facts  constituting  the  waiver.  Meyer 

Y.)  714.  V,  Bergholz,   56  N.  Y.  App.  Div.  617. 

^30.     1.   Ary  tr.  CheSmore,  1x3  Iowa  And  the  allegation  that  the  defendant' 

63.  waived  demand  and  notice  h  not  open 

Aider  by  Terdiet.  —  Failure  to  allege  to    the   objection    that    it   is   simply   a 

performance   of  a  condition   precedent  conclusion  of  law.    Bay  View  Brewing 

may  be  cured  by  verdict.    Sayre  v.  Moh-  Co.  v,  Grubb,  24  Wash.  163. 

oey,  35  Oregon  141.  549.    d.  Monpajrment  After  Maturity. 

633.  1.  Wells  V.  Simpson,  (Supm.  — An  allegation  that  at  maturity  the 
Ct.  Spec.  T.)  29  Misc.  (N.  Y.)  665 ;  note  was  presented  for  payment,  and 
McNair  v.  Moore,  55  S.  Car.  435.  payment  was  demanded  and  refused,  is 

Aetion  Gontinned  Againet  Bepresenta-  sufficient,  and  it  is  not  necessary  to  aver 
tive.  —  Where  suit  was  brought  against  subsequent  nonpayment.     Ahr  v.  Marx, 
the  maker  of  a  note  and  issue  joined  44  N.  Y.  App.  Div.  391. 
during  his  lifetime,  it  was  not  neces-  ft44.     1.    Knox    v.    Buckman    Con- 
sary,   on   his  death,  to  allege  present-  tracting  Co.,  139  Cal.  598. 
ment  to  or  rejection  by  the  administra-  6415.    2.   Contra*  —  Smoot     v.     Me- 
ter,   Betssner  v,  Weekes,  21  Tex.  Civ.  Graw,  48  W.  Va.  144. 
App.   14.  546.    6.    Green    v,    Keller,    8    Kan. 

i,  Gormley  v.  Hartray,  105  III.  App.  App.  no. 

625.  64§.    2.    Green    v,    Keller,    8    Kan. 

S.  Carrington  v.  Odom,  124  Ala.  529.  App.  no;  National  Exch.  Bank  v.  Mc- 

634.  1.   Germania  Bank  v.Trapnell,  Elfish  Clay  Mfg.  Co..  48  W.  Va.  406. 
118  Ga.  578;  Fox  V,  Rogers,  6  Idaho  Action  Against  Maker  and  Indorser.-^ 
7to.  See    Hammel  v.   Washburn,   49   N.   Y. 

t.  Green  v,  Keller,  8  Kan.  App.  no.     App.  Div.  119. 

M6.  1.  Washington  First  Nat.  Bank  Snfllciency  of  Ayerment. —  An  averment 
V.  Eureka  Lumber  Co.,  123  N.  Car.  24.     that  the  plaintiff  "  caused  due  notice 
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(d)    Flaading     Hatter    Bxcailng     VotiM    of 


IMihcMiar.  -—  See 

—  a.  Suit 


550. 

note  2. 

553.    11.   Diligenoe    under    Statutory 
Against  Maker.  — See  note  3. 

556.    12.  Actions  Against  Guarantor  and  Surety  —  Quamitor.  — 
See  note  3. 

558.  13.  Stipulation  in  Note  for  Attorney's  Fees  —  a.  Recov- 
ery IN  Action  on  Note.  —  See  note  i. 

Separate  Counte.  —  See  note  3. 

559.  6.  Allegation  of  Stipulation.  —  See  note  i. 
500.    14.  Anticipating  Defense  —  Bona  Fide  Holder.  —  See  note  2. 


*  ♦  ♦  to  be  served"  is  sufficient  in 
the  absence  of  a  motion  to  make  more 
specific  by  stating  the  manner  and 
means  of  service.  Oakley  v.  Carr, 
(Neb.  1902)  92  N.  W.  Rep.  looo. 

Variance.  —  Where  the  complaint  al- 
leged that  the  note  in  suit  "  was  duly 
protested,  and  due  notice  of  said  de- 
mand and  nonpayment  was  sent  to  the 
defendants  ♦  ♦  ♦  and  that  the  cost 
of  said  protest  was  one  dollar  twenty- 
five  cents/'  it  was  held  that  the  plain- 
tiff might  prove  an  oral  notice.  Kelly 
V.  Theiss,  77  N.  Y.  App.  Div.  81. 

548.  8.  Tidball  v.  Shenandoah  Nat. 
Bank,  98  Va.  7681  holding,  however, 
that  a  pleading  demurrable  for  failure 
to  allege  notice  may  be  amended. 

5ftO«  2,  Contra.  —  Bird  v.  Kay,  40 
N.  Y.  App.  Div.  533,  followed  in  Con- 
gress Brewing  Co.  v,  Habenicht,  83  N. 
Y.  App,  Div.  141. 

553.  3.  Matchett  v.  Anderson  Foun- 
dry, etc..  Works,  29  Ind.  App.  207; 
Spears  v,  Thompson,  30  Ind.  App.  267. 

656.  3.  Amendment. —  A  petition  de- 
scribing the  defendant  as  a  "  guarantor 


Una  a  stipulation  for  attorney's  fees  is 
void  as  against  public  policy.  Exchange 
Bank  v.  Apalachian  Land,  etc.,  Co.,  128 
N.  Car.  193. 

3.  Separate  Salt.  —  In  Illinois,  where 
a  note  contained  a  stipulation  that  "in 
case  of  collection  by  suit,  an  attorney's 
fee  of  ten  per  cent,  is  to  be  paid,"  a 
separate  suit  was  held  to  be  necessary 
to  collect  the  attorney's  fee.  Hand  v. 
Simpson,  99  111.  App.  269. 

5d9*  1.  Heard  v,  Tappan,  116  Ga. 
930 ;  Williams  v.  Harrison,  27  Tex.  Civ. 
App.  179.  And  to  the  same  effect  as 
Lay  V,  Cardwell,  (Tex.  Civ.  App.  1896) 
33  S.  W.  Rep.  596,  stated  in  the  origi- 
nal note,  see  Smith  v.  Board,  21  Tex. 
Civ.  App.  213. 

Amendment  Claiming  Attorney'!  Feee. 
—  Where  a  copy  of  the  note,  containing 
an  agreement  to  pay  attorney's  fees,  was 
attached  as  an  exhibit  to  the  petition, 
it  was  held  that  an  amendment  claim- 
ing such  attorney's  fees  should  be  al- 
lowed. Baxley  Banking  Co.  v.  Carter, 
112  Ga.  529. 

An   Allegation    that   Soit  Bm  Been 


may  be  amended  so  as  to  describe  him  Brought  is  not  necessary.  Harris  v, 
as  an  "  indorser."  Baldwin  Fertilizer  Scrivener,  (Tex.  Civ.  App.  1903)  78  S. 
Co.  V.  Carmichael,  116  Ga.  762.  W.   Rep.   705.     See  also   McAnally  v» 

55§.    1.  Determination  of  Amount.  •—    Vickry,  (Tex.  Civ.  App.  1904)  79  S.  W. 
The  court  may  determine  the  amount     Rep.  857. 

of  reasonable  attorney's  fees  without  If  One  of  the  Defendant's  Pleaa  Is  8ai- 
hearing  evidence.  Bums  v,  <Staacke,  tained,  the  plaintiff  is  not  entitled  to 
(Tex.  Civ.  App.  1899)   53  S.  W.  Rep.     recover  attorney's  fees.     Jones  v,  Har- 

rell,  no  Ga.  373;  Stoner  v.  Pickett,  115 
Ga.  653;  Demere  v.  Germania  Bank, 
116  Ga.  317;  Glisson  v.  Weil,  117  Ga. 
842;  Trentham  v.  Bluthenthal,  iz8  Ga. 
530. 

5M.  8.  Bradley  v.  Whicker,  23  Ind. 
App.  380,  holding,  however,  that  since 
the  burden  of  showing  that  he  is  a 
bona  Ude  holder  is  on  the  plaintiff,  he 
may  assume  this  burden  in  his  com- 
plaint. 


354. 

Votioe  of  Intent  to  Sne.  —  In  Georgia 
attorney's  fees  cannot  be  recovered  in 
a  suit  on  a  note  providing  for  their 
payment  unless  the  plaintiff  notifies  the 
defendant,  in  writing,  ten  days  before 
suit  is  brought,  of  his  intention  to  bring 
suit,  and  of  the  term  of  court  at  which 
the  suit  will  be  brought.  Holcomb  v. 
Cable  Co.,  119  Ga.  466. 

fltlpiilation     Void«  —  In  North  Caro- 
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570.  15.  Common  and  Special  Coonts—/.  Proof  OF  Execu- 
tion AND  Consideration.  — See  note  i. 

S77.  17.  Pleading  under  Statutory  Regulations  —  Copies  and 
Exhibits  —  d.  Character   of  Statutes    and  Proceedings 

Thereunder  —  (9)  Exhibits  —  (a)  lUqairement.  —  See  notes  I,  2. 
<I80.     (d)  Identifloation.  -^  See  note  4. 
583.    Z.  Use  of  Sevebal  Counts  —  1.  In  General  —  See  note  5. 

585.  XI.  JoiKDEB  OP  Causes  of  Actiov  —  1.  In  (General.  — 
See  note  2. 

586.  See  notes  5,  7. 

590.  Xn.  Flea  ob  Ahsweb  —  2.  Denial  of  Execution  of  Instru- 
ment—  Indorser's  Denial  —  *.  Statutes  and  Rules  of  Court 

—  Denials  under  Oath  —  (l)  In  General —  statutory  Proviriom. 

—  See  note  2. 

598.    (2)  Pleadings  and  Instruments  to  Which  Statutes  Apply 

—  (e)  Aotioni  Against  Exooatori  and  Adminlitratorf .  —  See  note  2. 


670.  1.  McMicken  v.  SafTord,  197 
III.  540. 

577.  1<  Soffioient  Compliance  with 
Statute.  —  The  pleader  fully  complies 
with  the  statute  when  he  sets  out  an 


joint  cause  of  action  in  favor  of  the 
two    plaintiffs    and    is    demurrable    as 
uniting  separate  causes  of  action.   Nagel 
V,  Lutz,  41  N.  Y.  App.  Div.  193. 
5§tt.    6.  Actions  Against  Maker  and 


exact  copy  of  the  instrument  sued  upon,    Guarantor.  —  A  cause  of  action  against 


together  with  all  the  credits  and  in- 
dorsements which  have  been  made 
thereon.  Quint  r.  Hays  City  First  Nat. 
Bank,  9  Kan.  App.  474. 

Amendment.  —  Where  the  note  is  not 
filed  with  the  original  petition,  it  may 
be  filed  with  an  amended  petition.  Gewe 
V.  Hanszen,  85  Mo.  App.  136. 

S.  Olgection  hy  Motion.  —  In  Nebraska 
the  objection  that  no  copy  is  attached 
to  the  petition  must  be  by  motion.  It 
is  not  good  ground  of  demurrer.  Chad- 
ron  First  Nat.  Bank  v.  Engelbercht,  58 
Neb.  639. 

5SO«  4.  Soiftcienoy.  —  Where  the 
note  with  the  indorsement  is  contained 
in  the  body  of  the  complaint,  it  is  not 
subject  to  the  objection  that  it  does  not 
sufficiently  refer  to  and  identify  the 
note  in  suit.  Cooper  v.  Merchants'  etc., 
Nat.  Bank,  25  Ind.  App.  341. 

^93  5.  In  Conneotient,  where  the 
plaintiff  stated  his  single  cause  of  action 
in  two  counts  instead  of  in  one,  as  he 
should  have  done,  it  was  held  that  the 
two  counts  might  be  treated  as  one. 
Brown  v.  Wilcox,  73  Conn.  100.  See 
also  Oley  v.  Miller,  74  Conn.  304.  And 
see  generally  Counts,  Paragraphs,  and 
Sfparate  Statements. 

595.  8.  Hotesto  Different  Persons. — 
A  complaint  on  an  instrument  contain- 
infr  two  promissory  notes,  running  to 
different   persons,   does   not   set  out  a 


the  maker  of  a  note  cannot  be  united 
with  a  cause  of  action  against  a  guar- 
antor of  payment  of  the  note,  since 
each  action  does  not  affect  all  the 
parties  made  defendants.  Barry  v. 
Wachosky,  57  Neb.  534. 

7.  Contra,  where  the  causes  of  action 
are  separate  and  distinct,  and  do  not 
affect  all  the  defendants  alike.  Mc- 
Daniel  v,  Chinski,  23  Tex.  Civ.  App. 

504. 

590.  2.  Carter  v.  Long,  125  Ala. 
280;  County  Bank  v,  Greenberg,  127 
Cal.  26 ;  McDonald  v.  Hare,  28  Ind. 
App.  227 ;  Hardwick  v,  Atkinson,  8 
Okla.  608. 

Bnles  of  Court.  —  In  Vermont  a  rule 
of  court  requires  that  a  written  notice 
be  filed  when  the  defendant  intends  to 
deny  the  execution  of  the  instrument 
upon  which  the  action  is  founded;  but 
this  rule  does  not  apply  where  the  de- 
fendant does  not  deny  the  signature  on 
the  note  in  suit,  but  seeks  to  show  the 
capacity  in  which  the  note  was  signed. 
Lyndon  Sav.  Bank  v.  International  Co., 
75  Vt.  224. 

Form  of  Denial  onder  Oath.  —  In  Ken- 
tucky the  denial  required  by  the  statute 
may  be  made  by  a  verified  pleading 
as  well  as  by  affidavit.  Spencer  v. 
Shakers  Soc,  64  S.  W.  Rep.  468,  23 
Ky.  L.  Rep.  854. 

59§.    2.  The  Xissonri  Statnte  is  held 
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S99*     (f)  Defenses  Kot  Embraoed  in  Stotntes.  —  See  note  I. 

(3)  Effect  of  Failure  to  Deny  Execution  under  Oath  — 
Bxecntlon  of  Instrnmant  Admitted.  —  See  note  2. 

603.    (4)  Effect  of  Denial  under  Oath.  —  See  note  3. 

606.    c.  Requisites  AND  Sufficiency  OF  Allegations — 

(2)  Definiteness  and  Certainty.  —  See  note  3. 

608.     (5)  General  Issue  —  (a)  At  Common  Law.  —  See  note  3. 
613.     (b)  Under  Statutes  Eeqniring  Denial  under  Oath.  —  See  note  I. 

613.    d.  In  Actions  Against  Partners  —  (3)  Special  Pleas 

and  Denials  —  (b)  Denial  of  Ezeoution  of  Instrument.  —  See  note  3. 

618.   /.  Denial  of  Genuineness  of  Signature  or  of 
Execution.  — See  note  i. 


to  be  broad  enougb  to  include  guardians 
of  insane  persons.  Wisdom  v.  Shank- 
lin,  74  Mo.  App.  428. 

599.  1.  See  Lyndon  Sav.  Bank  v. 
International  Co.,  75  Vt.  224. 

2.  Carter  v.  Long,  1 25  Ala.  280 ;  Noble 
V.  Gilliam,  136  Ala.  618;  Hoxie  v. 
Farmers*,  etc.,  Nat.  Bank,  20  Tex.  Civ. 
App.  462;  Bond  V.  National  Exch.  Bank, 
(Tex.  Civ.  App.   1899)   53  S.  W.   Rep, 

71- 

Prima  Fade  Case.  —  In  a  suit  upon  a 
note  whose  execution  is  admitted,  the 
payee  makes  out  a  prima  facie  case  by 
the  production  of  the  note.  Holmes  v, 
Farris,  97  Mo.  App.  305. 

603,  8.  Stewart  v,  Gleason,  23  Pa. 
Super.  Ct.  325. 

Insufficient  Verification.  —  Where  the 
defendant  filed  a  general  denial,  stating 
that  he  denied  each  and  every  allega- 
tion contained  in  the  petition,  accom- 
panied by  a  verification  to  the  effect 
that  the  facts  set  forth  in  the  answer 
were  true,  it  was  held  that  the  execu- 
tion of  the  notes  sued  on  was  not  put 
in  issue,  since  the  answer  contained  no 
statement  of  facts,  while  the  verification 


sue  pleas  are  not  such  as  amount  to 
a  denial  of  the  execution  of  the  note 
within  the  meaning  of  the  statute. 
Abbott  V,  Bowers,  (Md.  1904)  57  Atl. 
Rep.  538. 

613.  3.  A  Denial  by  One  Partner 
that  the  note  was  executed  by  his 
authority  is  not  a  denial  of  authority 
so  far  as  the  others  are  concerned. 
Hoxie  V,  Farmers',  etc.,  Nat.  Bank,  20 
Tex.  Civ.  App.  462. 

61  §•  1.  Sufficient  DeniaL  — An  affi- 
davit to  the  plea  expressly  stating  that 
the  defendant  knows  that  the  note  filed 
with  the  declaration  was  not  signed  by 
him,  or  by  his  authority,  is  a  sufficient 
denial  of  the  signature  to  admit  the  de- 
fense of  forgery.  Farmers',  etc.,  Bank 
V.  Hunter,  97  Md.  148;  Nicholson  v. 
Snyder,  97  Md.  415.  See  also  Homer 
V.  Plumley,  97  Md,  271. 

Denial  After  Amendment.  —  In  Iowa  it 
has  been  held  that  having  once  denied 
the  signature  under  oath,  the  defend- 
ant is  not  bound  to  renew  his  denial 
after  every  amendment  Renner  v. 
Thornburg,  11 1   Iowa  515. 

A  Denial  under  Oath  of  an  Agent's  Au- 


was  only  appropriate  to  be  attached  to     thority  to  sign  a  note  has  been  held  to 


a  pleading  which  averred  facts  affirma- 
tively.    Kimble  v.  Bunny,  61  Kan.  665. 

606.  8.  Farmers',  etc..  Bank  v, 
Copsey,  134  Cal.  287,  holding  that  a 
denial  that  the  defendant  "for  any  con- 
sideration whatsoever  made,  executed, 
and  delivered  to  the  plaintiff  that  cer- 
tain promissory  note  **  is  not  a  denial 
of  the  execution  and  delivery  of  the 
note. 

009.  .8.  In  Indiana  an  unverified 
plea  of  non  est  factum  does  not  put  in 
issue  the  execution  of  the  instrument 
sued  on.  Cincinnati  Barbed  Wire  Fence 
Co.  V.  Chenoweth,  22  Ind.  App.  685. 

613.     1.  In  Maryland  the  general  is- 


be  a  good  denial  of  the  genuineness  of 
the  signature,  being  as  specific  as  the 
circumstances  would  permit.  Marshall 
Field  Co.  v.  Or  en  Ruff  com  Co.,  117 
Iowa   157. 

Inenffident  DeniaL  —  Where  a  note 
was  signed  by  R.  as  president  of  the 
defendant  corporation  and  also  person- 
ally, a  denial  that  it  was  executed  by 
the  corporation  was  held  to  amount 
merely  to  a  denial  of  the  subscription 
of  the  instrument  by  the  corporation,  and 
hence  to  be  an  admission  of  the  gen- 
uineness of  the  actual  signiatures.  Mc- 
Cormick  v.  Stockton,  etc.,  R.  Co.,  130 
Cal.  100. 
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690.    g.  Denial  of  Delivery  —  (5)  Denial  under  Oath.  — 
See  note  2. 

Oai.    h.  Indorser's  Denial  of  Indorsement  —  (3)  Denial 

under  Oath.  —  See  note  i. 

699.    /.  Inconsistent  Defenses.  —  See  note  i. 
696.    3.  Want  or  Failure  of  Consideration  —  a.  Availability 
AS  Defense  —  want  of  Couidoratioii.  —  See  note  4. 

II97.     Total  failnro  of  Oouidoration.  —  See  note  I. 

698.  Partial  EaUvro.  —  See  notes  2,  3,  4. 

699.  b.  Pleading  Want  of  Consideration  —  (i)  Neces- 

sity  of  Specially  Pleading —  in  Code  Stotoi.  —  See  note  2. 

(2)  Sufficiency  of  Plea  or  Answer  —  General  ATormont.  — 
See  notes  3,  4. 
6S0.    See  note  i. 


8.  Dennrror  to  Anawar  Hot 
Bwom  To.  —  See  Lomax  v,  Haskell, 
First  Nat.  Bank,  (Tex.  Civ.  App.  1897) 
39  S.  W.  Rep.  655,  holding  that  a  de- 
murrer will  lie. 

631  •  L  Tyson  v.  Bray,  117  Ga. 
689 ;  Schauer  v.  Beitel,  92  Tex.  601. 

693.  1.  DonlalofXzocationand  Con- 
lideration.  —  Smith  v.  Doherty,  109  Ky. 
616;  Paducah  First  Nat.  Bank  v.  Wis- 
dom, III  Ky.  135;  Spencer  v.  Shakers 
Soc,  64  S.  W.  Rep.  468,  23  Ky.  L. 
Rep.  854 ;  Storey  v.  Louisville  First  Nat. 
Bank,  7^  S.  W.  Rep.  318,  24  Ky.   L. 

Rep.  1799. 

Denial  of  Ezaention  and  Allegation  of 
Payment.  —  Bay  v.  Trusdell,  92  Mo. 
App.  377. 


Aetlon  on  Joint  and  Bereral  Hote.  — 
In  an  action  against  one  of  the  makers 
of  a  joint  and  several  note,  the  defense 
of  partial  failure  of  consideration  is 
not  taken  away  from  him  simply  be- 
cause it  is  also  available  to  another 
maker  should  he  be  sued  on  the  note. 
Nichols,  etc.,  Co.  v,  Soderquist,  77  Minn. 

509. 
4.  A  Connterolalm  Xtut  Be  Pleaded  as 

such,  and  unless  that  is  done  it  can  be 
resorted  to  and  used  only  as  a  defense. 
Pratt,  etc.,  Co.  v.  American  Pneumatic 
Tool  Co.,  so  N.  Y.  App.  Div.  369. 

639.  2.  Pastene  v,  Pardini,  135  Cal. 
431.  So  in  Louisiana  and  Michigan  the 
want  of  consideration  must  be  specially 
pleaded.    Lafourche  Transp.  Co.  v.  Pugh, 


Denial  of  Ezeention  and  Allegation  of    52  La.  Ann.  15 17;  Walbridge  v.  Tuller, 
Frand. —  Broyles  v.  Absher,  (Mo.  App.     125  Mich.  218. 


1904)  80  S.  W.  Rep.  703. 

696.  4.  Parker  v.  Bond,  125  Ala. 
529;  Statton  r.  Stone,  15  Colo.  App. 
237;  Keith  V,  Fork,  105  Ga.  511 ;  Clark 
V.  Porter,  90  Mo.  App.  143;  Fellers  v. 
Penrod,  57  Neb.  463 ;  Aldrich  v,  Whi ta- 
ker, 70  N.  H.  627. 

A  Demnrrer  Will  Hot  lie  to  an  answer 
pleading  want  of  consideration.  Roche 
V.  Union  Trust  Co.,  (Ind.  App.  1899) 
52  N.  £.  Rep.  612. 

697.  1.  Hays  v,  Plummer,  126  Cal. 
107 ;  Raatz  v.  Gordon,  (Tex.  Civ.  App. 
1899)  51  S.  W.  Rep.  651. 


Failnre  to  Verify  an  Answer  averring 
want  of  consideration  will  be  waived 
if  not  promptly  objected  to.  State  Ins. 
Co.  V,  Cranmer,  63  Kan.  886,  65  Pac. 
Rep.  661. 

8.  Varianoe.  —  A  plea  of  no  considera- 
tion is  inconsistent  with  an  admission 
that  the  notes  were  executed  for  a  lot 
which  was  of  value,  though  claimed  to 
be  of  less  value  than  the  face  of  the 
note.  Ryan  v.  Middlesborough  Town- 
lands  Co.,   (Ky.  1899)   52  S.  W.  Rep. 

33. 
4.  Oonstmotion  and  Soi&oienoy  of  Vari- 


639*    2.   Russell  v.  Rood,  72  Vt.  238,    one  General  Averments.  —  A  mere  aver- 


hclding,  however,  that  the  Vermont  stat- 
ute applies  only  in  actions  between  the 
maker  and  payee  of  the  note  as  shown 
by  the  note  itself. 
8.  Brown  v.  Roberts,  90  Minn.  314; 


ment  that  there  was  no  consideration 
moving  to  the  maker  is  not  sufficient  in 
Ohio,    Dalrymple  v.  Wyker,  60  Ohio  St. 
108. 
630.    1.   General   Averment   InsnA- 


American  Nat.  Bank  v.  Watkins,  (C.  C.    eient  in  Some  Statee. —  Musselman  v.  Hays, 
A.)  119  Fed.  Rep.  545.  28  Ind.  App.  360;  Shirk  v.  Neible,  156 
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631.     See  note  i. 

68a.    c.  Pleading  Failure  of  Consideration  —  (i)  Ne- 
cessity of  Specially  Pleading  —  At  Oommon  Law.  — See  note  3. 
033.     Under  StatutM  or  CodM.  —  See  note  2. 

Freoiflion  in  Framing  Plaa  or  Aniwor.  —  See  note  5. 
634.     (2)  Sufficiency  of  Plea  or  Answer  —  (a)  In  Oonoral  —  Faota 
to  Be  Partionlarly  Stated.  —  See  note  I. 

638.     {h\  Breaoh  of  Warranty.  —  See  note  I. 
(0)  Frand  —  In  General.  —  See  note  5. 

640.  Betoieiion  or  Oflbr  to  Beeeind.  —  See  notes  l,  3. 

641.  4.  Averments  of  Notice  of  Defense,  Bad  Faith,  or  Taking 
After  Katnrity.  —  See  note  4. 

644.    See  note  2. 

646.    5.  Illegality  in  Consideration  —  a.  Necessity  of  Spe- 
cially Pleading  —  in  code  Pleading.  —See  note  5. 

b.  Sufficiency  of  Averment.  —  See  note  8. 
649.    6.  Averment  of  Diligence  —  At  Common  law.  —  See  note  4. 
651.    7.  Mistake.  —  See  notes  5,  6. 
693.    8.  Dnress.  —  See  note  8. 

9.  Extension  of  Time  —  ^7.  In  Action  Against  Maker. 
—  See  note  9. 


Ind.  66 ;  Brian  v,  Merrill,  23  Pa.  Super. 
Ct.  629. 

6S1«  1.  Eagle  Ins.  Co.  v,  Blymyer, 
10  Ohio  Dec.  417,  8  Ohio  N.  P.  275. 

In  the  Aheenoe  of  a  Demnrrer  a  general 
averment  of  want  of  consideration  was 
held  to  be  sufficient.  Reed  v.  Corry, 
(Tex.  Civ.  App.  1901)  61   S.  W.  Rep. 

157. 

6S9.  8.  Keystone  Mfg.  Co.  v.  For- 
syth, 126  Mich.  98;  Hubbard  v.  Frei- 
burger,  (Mich.  1903)  94  N.  W.  Rep.  727. 

633.  8.  Under  niinoii  Statute.  — 
Robertson  v.  Merriam,  106  111.  App.  610. 

In  Xiaeonji,  in  order  that  a  defend- 
ant may  avail  himself  of  a  plea  of 
partial  failure  of  consideration  in  an 
action  before  a  justice  of  the  peace,  he 
must  file  a  statement  of  set-off  or  coun- 
terclaim before  the  trial  is  commenced. 
Shepherd  v,  Padgitt,  91   Mo.  App.  473- 

6.  Yeomans  v.  Lane,  loi  111.  App.  228. 

634*  1.  Taft  V,  Myerscough,  92  111. 
App.  560;  Osborne  v,  Hanlin,  158  Ind. 

325. 

For  a  Flea  Held  to  Be  Soilloient  on  de- 
murrer see  Butler  v.  McCall,   119  Ga. 

503. 
For  a  Plea  Held  to  Be  Intnffident  on 

demurrer  see  McCrary  v,  Pritchard,  119 
Ga.  876. 

639.  1.  See  Danforth  v.  Crook- 
shanks,  68  Mo.  App.  3x1. 


8.  Brian  v.  Merrill,  23  Pa.  Super.  Ct 
629. 

640.  1.  Brian  v.  Merrill,  23  Pa. 
Super.  Ct.  629. 

3.  See  Christian  v.  Moore,  114  Ga. 
360. 

641.  4.  Knight  v.  Finney,  59  Neb. 
274,  citing  14  En  CYC.  op  Pl.  and  Pr. 
641. 

644.  2.  Striking  Ont  Flea.  —  In  an 
action  by  the  transferee  of  a  note,  where 
the  maker  pleads  failure  of  considera- 
tion and  purchase  after  maturity,  it  is 
not  error  to  refuse  to  strike  out  the 
plea  because  the  transfer  appears  on  its 
face  to  have  been  made  before  maturity. 
Pinson  v,  Bass,  114  Ga.  575. 

646.  6.  Barger  v.  Famham,  130 
Mich.  487. 

8.  Powell  V,  Flanary,  109  Ky.  342. 
649.    4.   Pawcatuck    Nat.    Bank   v. 

Barber,  22  R.  I.  73. 

651.  6.  Allegation  of  Kegligenoe.  — 
It  is  not  necessary  to  aver  that  the  mis- 
take relied  on  was  not  the  result  of  the 
defendant's  negligence.  Hardison  v. 
Davis,  131  Cal.  635. 

6.  See  Holmes  v.  Holmes,  107  Ky. 
163. 

653.  8.  Pate  v,  Allison,  114  Ga. 
651. 

9.  Contra.  -~  The  objection  that  there 
was  an  agreement  for  extension,  being 
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693.  See  note  i. 

b.  In  Action  Against  Indorser  or  Surety  —  Baqni- 

■ItM  of  Sptdal  PlM.  —  See  note  lO. 

694.  See  note  2. 

11.  Tender  —  BeadinMi  to  Pay  at  Time  and  Plaoe.  —  See  note  6. 
6tSS.    12.  Payment.  —  See  notes  i,  4. 

13.  Frand  in  Obtaining  Execution  of  Instniment  —  Under 
Ooneral  iMne.  —  See  note  5* 

6S6.     SofBdeney  of  Bpedal  Plea  or  Answer.  —  See  notes  I,  2,  5* 


dilatory  in  its  nature,  should  be  pleaded 
in  abatement,  and  not  in  bar.  Amberg 
V,  Nachtway,  92  111.  App.  608. 

653.  1.  For  a  Plea  Held  to  Be  Soifioient 
see  Harm  v.  Davis,  79  Minn.  311. 

10.  Bowman  v.  Citizens*  Nat.  Bank, 
25  Ind.  App.  38;  Provines  v.  Wilder, 
87  Mo.  App.  162. 

654.  8.  Kecessary  Allegations.  — 
Where  upon  the  face  of  the  note  the 
signers  appear  to  be  joint  and  several 
makers,  the  answer  of  one  defending 
on  the  ground  of  suretyship  is  insuffi- 
cient if  it  does  not  show  for  whom  he 
was  surety,  or  who  received  the  con- 
sideration, or  to  which  of  the  makers 
the  extension  of  time  was  given.  Bow- 
man V.  Citizens*  Nat.  Bank,  25  Ind. 
App.  38. 

6.  Allegations  as  to  Interest.  —  A  plea 
that  the  defendant  had  the  money  on 
hand  to  pay  the  note  when  it  matured 
and  "  was  ready  and  waiting  to  pay  it, 
and  kept  the  money  ready  to  pay  the 
same  on  demand,**  and  did  pay  the  prin- 
cipal sum  as  soon  as  it  was  demanded, 
is  not  sufficient  to  relieve  the  defendant 
from  the  obligation  to  pay  interest 
from  maturity  to  the  date  of  such  pay- 
ment.     McNair  v.   Moore,   55    S.   Car. 

435- 

d55«  1.  nefiniteness  in  Plea  of  Pay- 
ment. —  Where  the  answer  does  not  aver 
to  whom  payment  was  made,  the  remedy 
is  by  motion  to  make  more  specific. 
McGrath  v,  Pitkin,  (N.  Y.  City  Ct.  Gen. 
T.)  56  N.  Y.  Supp.  398. 

A  plea  alleging  certain  payments  to 
plaintiff  and  his  agents,  without  setting 
forth  to  whom  the  various  items  were 
paid,  is  bad.  Eastham  v,  Patty,  29 
Tex.  Civ.  App.  473. 

Veoeasity  ffiP  Specially  Pleading.  —  Pay- 
ment must  be  pleaded  specially,  and  is 
not  put  in  issue  by  a  general  denial. 
Pastene  v.  Pardini,  135  Cal.  431 ;  Barker 
V.  Wheeler,  62  Neb.  150;  Columbia  Nat. 
Bank  f.  Western  Iron,  etc.,  Co.,  14 
Wash.  162. 


Necessity  of  Allegation  of  Votioe. — 

If  the  answer  fails  to  allege  that  the 
plaintiff  had  notice  of  payment  before 
assignment,  it  is  demurrable.  Allen  v, 
Johnson,  11  Ohio  Cir.  Dec.  42,  20  Ohio 
Cir.   Ct.   8. 

Alleging  Facts. —  In  the  absence  of 
a  demurrer  a  plea  of  payment  without 
stating  the  facts  was  held  sufficient. 
Reed  v.  Corry,  (Tex.  Civ.  App.  1901) 
61  S.  W.  Rep.  157.  Compare  Roche  v. 
Union  Trust  Co.,  (Ind.  App.  1899)  52 
N.  £.  Rep.  612. 

A  Connterclaim  is  not  available  under 
the  plea  of  payment.  Commercial  Bank 
V,  Toklas,  21  Wash.  36. 

4.  Ezecntion  Admitted.  —  A  plea  of  part 
payment  admits  the  execution  of  the 
note.  Wisdom  v.  Shanklin,  74  Mo.  App. 
428. 

5.  In  Illinois  the  fraud  relied  upon 
as  a  defense  must  be  fraud  in  obtaining 
the  execution  of  the  instrument;  fraud 
affecting  the  value  of  the  consideration 
is  a  matter  to  be  availed  of  by  the  de- 
fense of  a  failure  of  consideration.  Taft 
V,  Myerscough,  92  111.  App.  560. 

M6,  1.  Ryan  v,  Middlesborough 
Townlands  Co.,  (Ky.  1899)  52  S.  W. 
Rep.  3z. 

In  the  Absence  of  a  Demnrrer  a  general 
averment  of  fraud  is  sufficient  in  Texas, 
Reed  v,  Corry,  (Tex.  Civ.  App.  1901) 
61  S.  W.  Rep.  157. 

S.  Butte  Hardware  Co.  v.  Knox, .  28 
Mont,  iii;  Beaman  v.  Ward,  132  N. 
Car.  68;  Manhattan  Mercantile  Co.  v, 
Jones,  9  Kulp  (Pa.)  452. 

Certainty  in  Averment.  —  Where  aver- 
ments in  a  pleading  alleging  fraud  are 
in  the  alternative  and  are  ambiguous, 
they  are  insufficient.  People's  State 
Bank  v.  Ruxer,  31  Ind.  App.  245.  See 
also  Carithers  v.  Levy,  11 1  Ga.  740, 
wherein  the  plea  was  held  to  be/  suffi- 
cient as  against  a  demurrer;  Felleman 
V,  Cassler,  198  Pa.  St.  407,  wherein  the 
affidavit  of  defense  alleging  fraud  was 
held  insufficient. 
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657.  14.  Alteration  of  Xnitnunent  —  b.  Sufficiency  OF  Gen- 
eral Issue.  —  See  note  i. 

658.  d.  Special  Plea  Alleging  Alteration  —  (2)  Requi- 
site Allegations.  —  See  note  5. 

659.  (3)  Admission  of  Execution  of  Instrument.  —  See  note  3. 
661.   /.  Burden  of  Proof.  —  See  note  i. 

16.  Denial  of  Plaintiff's  Title  — <z.  Availability  of 
Defense.  —  See  note  2. 

663.  b.  Necessity  of  Plea  or  Answer.  —  See  note  i. 

664.  c.  Statutes  AND  Rules  OF  Court — Denials  under 

Oath  —  (i)  In  General.  —  See  note  2. 

666.     StatntM    Baqniring   Benial  of    Szeontlon   of    Instmmont.  —  See 
note  I. 

670.    d.  Requisites  and  Sufficiency  of  Allegations  — 

(2)  Allegation  and  Denial  of  Legal  Conclusions  —  Heoonity  to  AUogo 
FkeU.  —  See  note  3. 

671,     Denial  of  FlaintifPs  Conolasioni  as  to  Ownonliip.  —  See  note  I. 

679.    (3)  Denial  Of  or  On  Information  and  Belief.  —  See 
note  I. 


Facts,  Hot  Conolnsions,  must  be  alleered. 
New  Bank  v.  Kleiner,  112  Wis.  287. 

656*  5*  King  v.  Mecklenburg,  17 
Colo.  App.  312;  Black  v.  Westminster 
First  Nat.  Bank,  96  Md.  399. 

657,  1.  Davis  v.  Crawford,  (Tex. 
Civ.  App.  1899)  53  S.  W.  Rep.  384.  But 
see  Wall  v.  Muster,  63  S.  W.  Rep.  432, 
23  Ky.  L.  Rep.  556. 

65§.  6.  See  Maguire  v,  Eichmeier, 
109  Iowa  301. 

659«  8.  Brown  v.  Johnston,  135 
Ala.  608;  Mozley  v,  Reagan,  109  Ga. 
182. 

661*  1.  Bouldin  v.  Barclay,  121 
Ala.  427. 

Where  the  Alteratioii  Is  Apparent,  the 
burden  of  proving  that  it  was  lawfully 
made  or  that  the  paper  is  in  the  same 
condition  as  when  it  was  issued  rests 
on  the  party  offering  it.  Alexander  v. 
Buckwalter,  17  Pa.  Super.  Ct.  128;  Davis 
V.  Crawford,  (Tex.  Civ.  App,  1899)  53 
S.  W.  Rep.  384. 

2.  When  Available.  —  In  Georgia  the 
defendant  in  a  suit  on  a  promissory 
ncte  cannot  inquire  into  the  title  of  the 
holder  unless  it  is  necessary  for  his  pro- 
tection or  to  let  in  the  defense  which  he 
seeks  to  make.  Ray  v.  Anderson,  119 
Ga.  926. 

In  an  Action  by  an  Assignee  Against 
the  Maker,  the  question  whether  the 
plaintiff  is  the  owner  and  holder  of  the 
note  is  one  which,  outside  of  any  right 
of  set-off  or  counterclaim  which  the  de- 


fendant may  have,  cannot  be  raised  by 
the  maker  of  the  note.  Lodge  v.  Lewis, 
32  Wash.  191,  citing  Seattle  Nat.  Bank 
V,  Emmons,  16  Wash.  585. 

663.  1.  Twelfth  Ward  Bank  v. 
Brooks,  63  N.  Y.  App.  Div.  220. 

6d4.  2.  Henderson  v.  J.  B.  BrowH 
Co.,  125  Ala.  566;  Harris  v.  Randolph 
County  Bank,  157  Ind.  120. 

Authority  from  Gonrt  to  Sne  Beoeiver. 
—  Where  the  plaintiff  alleged  in  the 
complaint  that  he  had  obtained  an  order 
from  court  duly  authorizing  him  to  sue 
the  defendant  as  receiver,  such  authority 
not  being  denied  by  a  pleading  under 
oath  or  by  an  affidavit  filed  therewith, 
it  was  not  necessary  that  it  should  be 
shown  in  evidence.  Ayres  v.  Foster, 
25  Ind.  App.  99. 

6M«  1.  Gumaer  v.  Sowers,  31  Colo. 
164,  citing  14  Encyc.  op  Pl.  and  Pr. 
665,  666,  and  holding  that  the  statute 
does  not  apply  to  an  action  by  an  in- 
dorsee against  the  maker. 

670.  8.  Berry  v.  Barton,  12  Okla. 
221  Iquoting  14  Encyc.  of  Pl.  and  Pr. 
670]  ;  Twelfth  Ward  Bank  v.  Brooks, 
63  N.  Y.  App.  Div.  220. 

671.  1.  Berry  v.  Barton,  12  Okla. 
221  {.quoting  14  Encyc.  op  Pl.  and  Pr. 
671];  Christie  v,  Drennon,  i  Ohio  Dec. 

374. 

673.  1.  In  Montana  it  is  insufficient 
to  allege  in  the  answer  that  "  as  to 
whether  ♦  ♦  ♦  the  payee  named  in 
the  said  note  transferred  the  same  by  In- 
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674.    (5)  Denial  of  Title  of  Payee.  —  See  note  2. 

676.  (6)  Denial  of  Indorsement  or  Assignment  to  Plaintiff  — 
In  GenenO.  —  See  note  I. 

677.  (7)  Transfer  of  Instrument  by  Plaintiff —  (a)  Before  ^Gom« 
menoement  of  Aetion.  —  See  note  2. 

686.     (11)  Plaintiffs  Bona  Fide  Holding —  Beqoliite  AUogatiom. 
—  See  note  4. 

689.  (14)  Allegation  of  Substantial  Defense.  —  See  note  3. 

688.      XIII.   ESFLICATIOV  OB  EEPLT,  AJTD  SUBBEaUBNT  PLEAB- 
IKOS  —  BefponsiYonoN  to  Plea  or  Aniwer.  —  See  note  3. 

690.  BepUoation  or  Beply  of  Bona  Fide  Holder.  —  See  notes  I,  2. 

698.  XIV.  PBOCEEBores  Afteb   Issite   Joined  — 4.  Instruc* 
tiona.  —  See  note  2. 

699.  6.  Findings  of  Court  —  Xut  Coyer  iftuea.  —  See  note  i. 

Knit  Be  Within  leinee.  —  See  note  2. 

766.    7.  Judgment  —  b.   Parties  —  (i)  foint  Defendants  — 

Gommon-law  Bnle.  —  See  note  3. 

dorsement,    *     *    *    or  whether  plain-  davit  averring  that  the  plaintiff  is  not 

tiff  is  or  ever  has  been  the  owner  or  the  bona  fide  holder  of  the  note,  but 

holder  of  said  note,  defendant  has  no  is  merely  an  accommodation  indorser, 

knowledge  or  information  sufficient  to  and  that  the  real  owner  is  a  bank  against 

form  a  belief,  and  therefore  denies  the  which  the  defendant  has  a  good  defense, 

same."      Rossiter  v.   Loeber,    i8   Mont,  is   sufficient.     Long   v.   Long,   208    Pa. 

372.  St.   368. 

6T4.    2.    Berry  v.  Barton,  12  Okla.  6§3«    8.  In  Georgia. — Rayv.Ander- 

221,  quoting  the  whole  text  paragraph  son,  119  Ga.  926. 

in  14  Encyc.  op  Pl.  and  Pr.  674,  but  6§§«    8.  Defenaiye  Matter.  —  Where 

approving  the  rule  first   laid   down   in  the  matter  pleaded  in  the  answer  is  de- 

the  text.  fensive    merely,    no   reply    is   required. 

676.     1.    Leis  v.  Potter,  (Kan.  1903)  Ravicz  v,  Nickells,  9  N.  Dak.  536. 

74    Pac.    Rep.    622;    Payne   v.   Liebee,  600.     1.    Wing    v.    Martel,    95    Me. 

(Neb.  1902)  91   N.  W.  Rep.  851.     But  535,  where  the  plea  set  up  illegality  of 

such    denial   does   not   raise    the    issue  consideration. 

whether  the  plaintiff  is  the  real  party  8.  Neoeesity  of  Beply.  —  Where     the 

in  interest.    Overholt  v.  Dietz,  43  Ore-  answer  alleges  that  the  plaintiff  is  not 

gon  194.  a  bona  fide  holder  for  value,  the  plaintiff 

677*    2.  Asiignment  by  Exeontor.  —  must  reply.    Chambers  v,  Allen,  (Supm. 

In  a  suit  by  an  indorsee  of  a  promts-  Ct.  App.  Div.)  73  N.  Y.  Supp.  334. 

scry  note  against  the  maker,  a  plea  that  698.    2.    See  Baker  v.  Magrath,  zo6 

the    plaintiff    made    an    assignment    as  Ga.  419. 

executor  to  himself  as  an  individual  699.  1.  Finding  on  Iiine  of  Kotioe  of 
is  bad,  such  assignment  not  being  void,  Consideration.  —  A  finding  that  the  plain- 
but  merely  voidable  at  the  election  of  tiff  had  "  no  actual  knowledge  of  the 
those  who  are  interested  in  the  estate,  consideration  for  which  the  note  in  suit 
Tyson  v.  Bray,  117  Ga,  689.  was  given"  is  not  equivalent  to  a  find- 

6S0.  4.  Negativing  Preramption  of  ing  that  he  had  no  notice  of  the  con- 
Consideration.  —  A  plea  that  the  plain-  sideration  and  defenses.  Shirk  v. 
tiff  held  the  note  as  collateral  security  Neible,  156  Ind.  66. 
for  a  pre-existing  debt  is  insufficient  if  A  Finding  that  a  Condition  Preoedent 
it  does  not  negative  the  presumption  of  Was  **  Dnly  Performed "  is  equivalent  to 
the  acquisition  by  the  plaintiff  of  the  a  finding  that  it  was  performed  within 
note  for  a  valuable  consideration.  Louis-  a  reasonable  time.  Los  Angeles  Trac- 
ville  Banking  Co.  v.  Howard,  123  Ala.  tion  Co.  v,  Wilshire,  135  Cal.  654. 
380.  2,  Conroy  v.  Waters,  133  Cal.  211. 

Aeoommodation     Indoraer.  —  An  affi-  700.    8.  Cox  v,  Henry,  113  Ga.  259. 
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701  •     Under  Statute.  —  See  note  3. 

(2)  Maker  and  Guarantor.  —  See  note  4. 
c.  Amount  —  Abatement  of  Intereet  in  Jndgment  on  Votee  Vot 
Duo.  —  See  note  6. 

703,     Award  of  Intereet  from  Bate  of  Judgment.  —  See  note  3. 
703.     d.  Requisites — limitation  ae  to  Defendants  Vet  Served. — 
See  note  3. 

70a.     g.    Judgments  by  Default  —  separate  Judgment  where 
Liability  Seyeral.  —  See  note  5. 

706.    h.  Judgment  as  Entirety.  —  See  note  3. 


701.  8.  Schoepfer  v,  Tommack,  97 
111.  App.  562;  Homer  v,  Plumley,  97 
Md.  271. 

In  XainOi  under  statute  in  actions  of 
contract  against  more  than  one  defend- 
ant, the  jury  may  return  a  separate  ver- 
dict as  to  each  defendant,  or  as  to  two 
or  more  defendants  jointly,  and  judg- 
ments shall  be  entered  accordingly. 
Gleason  v.  Sanitary  Milk  Supply  Co., 
93  Me.  544. 

4.  McCoy  V.  Jones,  61  Ohio  St.  119. 

5.  See  Warren  v.  Harrold,  92  Tex. 
417,  following  Tinsley  v.  Boykin,  46 
Tex.  596,  cited  in  the  original  note, 
and  holding  that  "  a  court  cannot  prop- 
erly render  judgment  for  a  debt  not  due 
and  award  an  ordinary  execution  for 
its  enforcement." 


703.  8.  Interest  Aoeming  After  the 
Ck>mmenoement  of  the  Snit  may  be  in- 
cluded in  the  judgment.  Layman  v. 
Detharding,  xo6  111.  App.  594. 

703.  8.  Jndgment  Against  Partner. 
—  In  Illinois,  where  but  one  of  the  part- 
ners has  been  served  in  a  suit  brought 
upon  a  joint  obligation,  the  others  not 
appearing,  judgment  may  be  taken 
against  the  partner  who  is  served,  and 
the  others  can  afterwards  be  brought  in 
by  scire  facias.  Gormley  v.  Hartray, 
105  III.  App.  625,  citing  Sherburne  v. 
Hyde,  185  111.  582. 

7M.    6.    Kimmel  v,  Weil,  95  111.  App. 

15. 
706.     8.   See  National  Exch.  Bank  v. 

McElfish    Clay    Mfg.    Co.,   48   W.   Va. 

406. 
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715.  I  DsrariTiov.  —  See  note  i. 
Code  Doflnitions.  —  See  note  $• 

716.  n.  Mbthods  of  Obtaiitiho  Vsw  Tbial — 4.  ByKoUon 
for  Veniro  de  Novo.  —  See  note  2. 

717.  See  note  i. 

719.  m.  Geoukds  fob  Vsw  Tbial  —  3.  Statutory  OroundB.  — 
See  note  i. 

3.  Irregnlarity  in  Proceedings  —  a.   Statement  and 
Explanation  of  Irregularities.  — See  note  2, 

790.    b.  Irregularity  of  Court.  —  See  note  2. 

733.    6.  Accident  or  Snrprise  —  a.    Definitions  —  Whether 

Theie  Terme  Are  Synonynioae.  —  See  note  2. 

7*4.  c.  Failure  to  Exercise  Ordinary  Prudence  and 
Diligence  —  (i)  Generally  —  Ueeretioii  of  TrUi  court.  —  See  note  5. 

790.  (2^  Lack  of  Notice  of  Time  and  Place  of  Trial — 
Generally.  —  See  note  4. 


71d.  1.  other  Deflnitlonf.  —  A  new 
trial  is  a  "  re-examination  of  an  issue 
of  fact  in  the  same  court,  after  a  trial 
and  decision  by  a  jury,  court,  or 
referee."  Castellaw  v,  Blanchard,  io6 
Ga.  97. 

The  term  "new  trial" ordinarily  signi- 
fies "  a  new  determination  of  an  issue 
which  has  once  been  determined  be- 
tween contending  parties."  Com.  v, 
Soderquest,  183  Mass.  199. 

"  A  new  trial  is  a  re-examination  of 
the  issues  of  fact,  and  has  nothing  to 
do  with  the  judgment,  which  is  a  sen- 
tence of  the  law  upon  the  facts."  Fisher 
V.  Emerson,  15  Utah  517. 

6.  Other  Code  Deflnltioxii  —  Arkansas 
and  Indian  Territory,  —  A  new  trial  is 


See  also  Maxwell  v.  Wright,  z6o  Ind. 

717.    1.  <<If  a  Xlnding  !■  bnperfeet 

irregular,  uncertain,  ambiguous,  or  con- 
tradictory, the  remedy  is  by  a  motion 
for  a  venire  de  novo,  and  not  by  a  mo- 
tion for  a  new  trial  on  the  ground  that 
the  finding  is  contrary  to  law  and  not 
sustained  by  the  evidence."  Chicago, 
etc.,  R.  Co.  V,  Winslow,  27  Ind.  App. 
316. 

719.  1.  In  Montana  a  new  trial  can 
be  granted  only  upon  the  statutory 
grounds.  Porter  v.  Industrial  Printing 
Co.,  26  Mont.  170. 

2.  Friedman  v,  Weisz,  8  Okla.  39a, 
citing  14  Encyc.  op  Pl.  and  Pr.  719. 

7dO.    2.  The  Failure  of  the  Court  to 


a  re-examination  in  the  same  court  of    Tile    Iti   Findings   within    six    months 


an  issue  of  fact  after  a  verdict  by  a 
jury  or  a  decision  by  the  court.  Sand. 
&  H.  Dig.  Stat.  Ark.  (1894),  9  5839; 
Annot.  Stat.  Ind.  Ter.  (1899),  §  3356. 

716.    2.  Imperfeotions  in  VeriUet. — 
The  verdict  must  be  so  defective  and 


after  the  cause  was  submitted  to  it  is 
not  a  ground  for  a  new  trial!  Kepfler  v. 
Kepfler,  134  Cal.  205. 

733.  2.    Zimmerer  v,  Fremont  Nat. 
Bank,  59  Neb.  661. 

734.  5.  Failure  to  Exerdae  Ordinary 


uncertain  that  no  judgment  can  be  ren-    Pmdenoe. —  Otterness     v.     Botten,     80 


dered  thereon.  Garrett  v.  State,  149 
Ind.  264;  Hadley  v.  Lake  Erie,  etc.,  R. 
Co.,  21  Ind.  App.  675 ;  Central  Union 
Telephone  Co.  v,  Fehring,  146  Ind.  189. 


Minn.  430;  Dathe  v.  Ohnsteadt,  (Tex. 
Civ.  App.  1900)  56  S.  W.  Rep.  685. 

796.    4.   See  O'Donnell  v.  Flanigan, 
9  Pa.  Super.  Ct  136. 
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Hisapprthouion  m  to  Time  When  CMe  Kay  Be  Called. — See  note  2. 
(3)  Absence  of  Party  —  Veoeni^  of  Party's  Preeence.  —  See 


rar. 

790. 

note  3. 

Cirewnstanoes  SzeiuiBg  Abeenoe.  —  See  note  4. 

730.  On  Aooonnt  of  flidmeii.  —  See  notes  I,  2. 

731.  ^4^  Absence  of  Counsel.  —  See  notes  2,  3,  4. 

733.  (5)  Negligence  and  Incompetence  of  Counsel —  iregliflreaee. 
—  See  note  3. 

733.  d.  Surprise  in  Evidence  — (i)  False  but  Relevant 
Testimony.  -^  See  note  5. 

739.    See  note  i. 

730.    (3)  Mistake  in  Omitting  Testimony.  —  See  note  3. 

737.  /.  Surprise   Occasioned  by    Witness  — (i)   Gen- 

erally  —  Veeeitity  of  Inquiry  Before  Trial.  —  See  note  3. 

738.  See  note  i. 

f2^  Impeachment  of  Witness.  —  See  note  5. 

739.  (3)  Perjury  of  Witness.  —  See  note  i . 


797.  8.  An  Agreement  of  the  Partiei 
to  a  Continuance,  made  conditionally,  but 
understood  by  the  defendant  to  be  un- 
conditional, has  been  considered  suffi- 
cient to  justify  granting  a  new  trial. 
White  V.  Richards,  (Ky.  1899)  49  S.  W. 
Rep.  337. 

739*  8.  Poznanski  v.  Szczeeh,  71 
111.  App.  670. 

4.  Vittetow  V.  Ames,  (Ky.  1899)  51 
S.  W.  Rep.  I.  See  also  Beck  v.  Avon- 
dino,  20  Tex.  Civ.  App.  330. 

730.  1.  Contra.  -—  In  Low,  etc., 
Water  Co.  v,  Hickson,  (Tex.  Civ.  App. 


4.  Ezoneable  Abeenoe  of  One  of  Firm.  — 
Bone  V.  Blankenbaker,  (Ky.  1903)  71 
S.  W.  Rep.  638. 

739.  8.  Kegligenoe  of  Attorney  Is 
Vegligenoe  of  Client.  —  Staunton  Coal 
Co.  V,  Menk,  197  111.  369;  Liverpool, 
etc.,  Ins.  Co.  v,  Perrin,  10  N.  Mex.  90; 
Malry  v.  Grant,  (Tex.  Civ.  App.  1898) 
48  S.  W.  Rep.  614.  But  see  Densereau 
V.  Saillant,  22  R.  I.  500,  where  a  new 
trial  was  granted,  a  default  having  been 
taken  by  reason  of  the  negligence  of 
counsel. 

733.    6.  Evidenoe  Not  Irrelevant  — 


1903)  74  S.  W.  Rep.  781,  where  a  party     Ho  Snrpriae.  —  Nellums  v.  Nashville,  106 


intending  to  be  present  at  the  trial  as 
a  witness,  his  testimony  being  material, 
was  prevented  from  so  doing  on  ac- 
count of  sickness,  a  continuance  having 
been  refused,  it  was  held  to  be  error 
to  deny  a  motion  for  a  new  trial. 

2.  SiokneM  of  Belativee.  —  Miller  v. 
Layne,  84  Minn.  221. 

731*  2.  Inezoniable  Abeenoe  of  Gonn- 
lel.  —  Western  Union  Tel.  Co.  v.  Cham- 
blee,  122  Ala.  428;  Latusek  v.  Davies, 
79  Minn.  279 ;  Cromer  v,  Sgitcovich,  28 
Tex.  Civ.  App.  193.  But  see  Peterson 
V.  Koch,  no  Iowa  19,  holding,  where 
an  attorney  had  been  employed,  and 
solely  through  the  attorney's  negligence 
the  party  was  not  represented  at  the 
trial,  that  such  negligence  could  not  be 
imputed  to  the  party  and  a  new  trial 
was  proper. 

8.  Szoneable  Abeenoe.  —  Howard  v. 
Emerson,  (Tex.  Civ.  App.  1900)  59  S. 
W.  Rep.  49;  Fitzgerald  v.  Wygal,  24 
Tex.  Civ.  App.  372. 


Tenn.  222  [quoting  15  [14]  Encyc.  of 
Pl.  and  Pr.  733]  ;  Curry  v.  Com.,  (Ky. 
1903)  74  S.  W.  Rep.  1077. 

735*  1.  See  Washington  v,  Byers, 
7  Kan.  App.  812,  53  Pac.  Rep.  150. 

736.  8.  Prestwood  v,  Eldridge,  119 
Ala.  72. 

737.  8.  Working  v.  Garn,  148  Ind. 
546  (testimony  of  adverse  party) ; 
Knuffke  v.  Knuffke,  8  Kan.  App.  857,  56 
Pac.  Rep.  326 ;  White  v.  State,  40  Tex. 
Crim.  366 ;  Friedman  v,  ManJey,  21 
Wash.  43. 

73§«  1.  Xisled  by  Former  Statements. 
—  Lihue  Plantation  Co.  r.  Kepalai,  13 
Hawaii  515,  citing  14  Encyc.  of  Pl.  and 
Pr.  738. 

6.  ICnuffke  v,  Knuffke,  8  Kan.  App. 
857,  56  Pac.  Rep.  326. 

739.  1.  Farmers',  etc.,  Leaf  To- 
bacco Warehouse  Co.  v.  Pridemore,  (W. 
Va.  1904)  47  S.  E.  Rep.  258.  See  also 
Pepin  v.  Lautman,  28  Ind.  App.  74.  But 
see  Klinger  v,  Markowitz,  54  N.  Y.  App. 
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7S9.    (4^  Mistake  of  Witness.  —  See  note  4. 
740.    (6)  Absence  of  Witnesses.  —  See  note  6. 

745.  h.  Surprise    Due  to  Mistakes  — (3)  Surprise    by 

Rulings  of  Court — Mistakai  and  Inooiisiitent  Bnlingf  of  Court, — See  note  3. 

746.  I.  Probability  that  New  Trial  Will  Change 

Result  —  Smninatioii  of  PlMdingfl  and  Evidence.  —  See  notes  I,  2. 
Harmleie  Error.  —  See  note  3. 
747.     ComnlatiYe  and  Impeaoldng  Evidenoe.  —  See  note  3. 

748.  y.  Prompt  Complaint  of  Surprise.  —  See  note  i. 

k.  Failure  to  Avert  Consequences  of  Surprise 

—  {\\  General  Rule.  —  See  note  3. 

749.  (2)  By  Introducing  Available  Testimony.  —  See  note  i. 
Failure  to  Apply  for  Continuance.  —  See  notes  3,  4. 


Div.  299,  wherein  a  new  trial  was 
granted  where  it  was  conclusively  shown 
that  an  important  witness  of  the  op- 
posing party  had  committed  perjury.  See 
further  Bank  v.  Markowitz,  54  N.  Y. 
App.  Div.  633. 


S.  Lihue  Plantation  Co.  v.  Kepalai,  13 
Hawaii  515,  citing  14  Encyc.  op  Pl. 
AND  Pr.  748,  and  holding  that  a  party 
surprised  by  mistaken  testimony  of  his 
own  witness  waived  his  right  to  relief 
by  failing  to  recall  the  witness  to  cor- 


739.    4.  Calling  Mlitaka  to  Coort't  At-    rect  his  testimony  or  to  take  other  steps 


tentioii.  —  Where  a  mistake  of  a  witness 
is  known  before  the  close  of  the  trial  it 
should  be  called  to  the  attention  of  the 
court,  and  leave  to  correct  it  should  be 
asked.  F.  O.  Sawyer  Paper  Co.  v.  Man- 
gan,  68  Mo.  App.  i. 

749«  0.  Thomas  Brass,  etc,  Works 
V.  Leonard,  91  111.  App.  599. 

745*  S.  SorpriM  from  Inoomditant 
XnlingB.  —  Santaquin  Min.  Co.  v.  High 
Roller  Min.  Co.,  25  JUtah  282  [ctVtng  14 
Encyc.  of  Pl.  and  Pr.  745] ;  Porter  v. 
Industrial  Printing  Co.,  26  Mont.  170. 

Xnooniirtant  Holdings  of  Supreme  Conrt 
—  Where  a  party  relying  upon  a  de-* 
cision  of  the  Supreme  Court  fails  to 
give  evidence  on  a  point  which  the 
Supreme  Court  subsequently  holds  was 
necessary,  thereby  overruling  its  former 
decision,  a  new  trial  should  be  granted. 
Allen  V.  Chambers,  18  Wash.  341. 

744I*  1.  Deprivation  of  Fair  Trial. — 
Mere  surprise  is  not  a  legal  ground  for 
a  new  trial,  unless  the  party  alleging 
surprise  shows  that  its  effect  was  to 
deprive  him  of  a  fair  trial.  Sommers  v. 
Carbon  Hill  Coal  Co.,  91  Fed.  Rep.  337. 

2.  Com.  V.  Bavarian  Brewing  Co., 
(Ky.  1904)  80  S.  W.  Rep.  772, 

8.    White  V.  State,  40  Tex.  Crim.  366. 

74T.  8.  State  v,  Haworth,  26  Utah 
310,  citing  14  Encyc.  of  Pu  and  Pr. 

747- 

74S.  1.  Lihue  Plantation  Co.  v. 
Kepalai,  13  Hawaii  515,  ciHng  14 
Encyc  of  Pl.  and  Pr.  748. 


to  avert  the  consequences  of  the  unex- 
pected evidence. 

749.  1.  St.  Louis,  etc.,  R.  Co.  v.  Kil- 
patrick,  ^7  Ark.  47 ;  Reeder  v.  Traders* 
Nat.  Bank,  28  Wash.  139,  in  which 
latter  case  the  court  said :  "  When  an 
application  for  a  new  trial  on  the  ground 
of  accident  or  surprise  is  made,  it  is 
not  only  necessary  that  the  party  should 
have  been  surprised,  but  that  it  was  not 
the  consequence  of  neglect  or  inatten- 
tion on  the  part  of  the  party  surprised ; 
also  that  he  used  all  reasonable  efforts 
to  overcome  the  evidence  which  worked 
the  surprise,  or  that  it  was  not  within 
his  power  to  have  done  so  by  the  em- 
ployment of  reasonable  diligence." 

8.'  St.  Louis,  etc.,  R.  Co.  v.  Kilpatrick, 
^7  Ark.  47 ;  Outcalt  v.  Johnston,  9  Colo. 
App.  519;  Rubenfeld  v,  Rabiner,  33  N. 
Y.  App.  i)iv.  374;  Dixson  v.  Brooklyn 
Heights  R.  Co.,  68  N.  Y.  App.  Div. 
302 ;  Turner  v.  State,  (Tex.  Crim,  1900) 
55  S.  W.  Rep.  53.  See  also  Texas,  etc., 
R.  Co.  V.  Kingston,  (Tex.  Civ.  App. 
1902)  68  S.  W.  Rep.  518;  Texas  Cent. 
R.  Co.  V.  Yarbro,  (Tex.  Civ.  App.  1903) 
74  S.  W.  Rep.  357. 

Failure  Kot  Conclusive. —  The  failure  to 
apply  for  a  continuance  is  not  neces- 
sarily conclusive  so  as  to  operate  to  de- 
feat an  application  for  ^  new  trial  on  the 
ground  of  surprise.  Miller  v.  Layne, 
84  Minn.  221. 

Szoeption  to  Bnle.  —  "  The  rule,  how- 
ever, has  an  important  exception,  and 
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751.     (4)  Failure  to  Apply  far  Nonsuit.  —  See  note  i. 
75a.    /.  Evidence  of  Surprise—  (i)  Affidavits  in  Support 
of  Motion.  —  See  note  5. 

753.     Affidavit  of  Witnesa.  —  See  note  5. 

755.    6.  Excessive  or  Inadequate  Damages — a.  General  Prin- 
ciples —  Verdict  Against  Weight  of  Evidence.  —  See  note  I. 
Diaoretion  of  Trial  Court.  —  See  note  3. 
750.     Increasing  Amoont  of  Verdict.  —  See  note  I. 

c.  Rule  Where  There  Is  No  Legal  Measure 

OF  Damages  —  Amount  Discretionary  with  Jury.  —  See  note  3. 


where    it    is    made    to    appear    that   a  751.     1.   Argentine  v.  Simmons,  59 

party   has   been   misled   by    assurances  Kan.  164. 

given  by  the  opposite  party  as  to  the  753.    6.  Showing  hy  Whom  Snrpris- 

issues  which  the  case  would  involve,  a  ing  Testimony  Will  Be  Met.  —  A  motion 


new  trial  will  be  granted  on  the  ground 
of  surprise.  *  *  *  While  it  is  true 
that  no  obligation  rests  upon  parties 
or  their  counsel  to  inform  the  opposite 
side  in  relation  to  such  matters,  they 
must  avoid  saying  or  doing  what  may 
have  a  direct  tendency  to  mislead  their 
opponent."  Merritt  v.  Mayfield,  89  N.  Y. 
App.  Div.  470. 

749.  4.  Lihue  Plantation  Co.  v, 
Kepalai,  13  Hawaii  $1$,  citing  14  Encyc. 
OF  Pl.  and  Pr.  749.  See  also  the  fol- 
lowing cases : 

Arizona.  —  Walker  v.  Gray,  (Ariz. 
1899)  57  Pac.  Rep.  614. 

Arkansas.  —  Mutual  L.  Ins.  Co.  v. 
Parrish,  66  Ark.  612. 

Illinois.  —  S.  K.  Martin  Lumber  Co. 
V,  Walsh,  81  111.  App.  403. 

Indiana.  —  Ellis  v.  Hammond,  157 
Ind.  267. 

Kansas.  —  Argentine  v,  Simmons,  59 
Kan.  164. 

Missouri.  —  James  v.  Mutual  Reserve 
Fund  L.  Assoc,  148  Mo.  i.  See  also 
Holmes  v.  Strayhorn-Hutton-Evans  Com- 
mission Co.,  81  Mo.  App.  97. 

New  York.  —  Sayer  v.  King,  21  N. 
Y.  App.  Div.  624 ;  Rubenfeld  v.  Rabiner, 
33  N.  Y.  App.  Div.  374. 

Tennessee.  —  Nellums  v.  Nashville, 
106  Tenn.  222. 

Texas.  —  Munoz  v.  State,  (Tex.  Crim. 
190 1 )  60  S.  W.  Rep.  759.  See  also 
Bridges  v.  Williams,  28  Tex.  Civ.  App. 

38. 

When  Motion  for  Continuance  Hot  Veoee- 
lary.  —  A  motion  for  a  continuance  is 
not  necessary  where  the  party  surprised 
does  not  know  whether  the  testimony 
is  false  or  true,  nor  whether  he  can 
rebut  it.  Mutual  L.  Ins.  Co.  v.  Parrish, 
66  Mhf  612. 


for  a  new  trial  on  the  ground  of  sur- 
prise occasioned  by  the  testimony  of 
the  movant's  own  witness  should  be  ac- 
companied by  an  affidavit  showing  by 
whom  he  expects  to  contradict  the  wit- 
ness. Stewart  v.  State,  (Tex.  Crim. 
1899)  49  S.  W.  Rep.  95. 

763.  5.  See  Boiakosky  v.  Philadel- 
phia, etc.,  R.  Co.,  126  Fed.  Rep.  230. 

75ft.  1.  McCloskey  v.  Pulitzer  Pub. 
Co.,  163  Mo.  22  {.citing  14  Encyc.  of 
Pl.  and  Pr.  755] ;  Blume  v.  Scheer,  83 
Minn.  409. 

8.  Benton  v.  North  Carolina  R.  Co., 
122  N.  Car.  1007.  But  see  Blume  v. 
Scheer,  83  Minn.  409. 

Under  the  Constitution  of  Utah  the 
court  is  not  at  liberty  to  set  aside  a 
verdict  on  account  of  excessiveness  or 
inadequacy  of  the  damages  where  there 
is  evidence  to  support  the  verdict.  Ken- 
nedy V.  Oregon  Short-Line  R.  Co.,  18 
Utah  325. 

7ft6«  1.  Compare  Crevc  Cceur  Lake 
Ice  Co.  V.  Tamm,  90  Mo.  App.  189; 
Ft.  Worth,  etc.,  R.  Co.  v.  Linthicum, 
(Tex.  Civ.  App.  1903)  77  S.  W.  Rep. 
40.    And  see  generally  Remittitur. 

8.  Howley  v.  Kraemer,  (Supm.  Ct 
App.  T.)  36  Misc.  (N.  Y.)  190;  Craven 
V.  Bloomingdale,  (Supm.  Ct.  Tr.  T.)  30 
Misc.  (N.  Y.)  650;  Lane  v.  Brooklyn 
Heights  R.  Co.,  85  N.  Y.  App.  Div.  85, 
per  Goodrich,  P.  J.,  dissenting  [all  three 
cases  citing  14  Encvc.  of  Pl.  and  Pr. 
756];  Sherwood  v.  Kyle,  125  Cal.  652; 
Kerr  v.  Atticks,  20  Pa.  Co.  Ct.  233; 
Jenkins  v.  Hankins,  98  Tenn.  545  ;  Smith 
V.  Pittsburgh,  etc.,  R.  Co.,  90  Fed.  Rep. 
783 ;.  Daisley  v.  Dun,  107  Fed.  Rep. 
218;  Occidental  Consol.  Min.  Co.  v. 
Comstock  Tunnel  Co.,  125  Fed.  Rep^ 
244. 
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760.     FMiioii  or  Prcjudioe  Determined  from  Amount  of  Verdiet.  ^-*  See 
note  3. 

761.    ^.Amount  Determined  by  Fixed   Rule. — See 
note  I. 

769.    i.  Excess  of  Amount  Claimed*  — See  note  i. 

/.  Excess   of  Amount  Permitted  by  Instruc- 
tions —  Dinegnrd  of  Initrnotiont.  —  See  note  2. 

768.  i.  Inadequate   Damages  —  (i)  Rule  Wltere  There  Is 
Legal  Measure  of  Damages.  —  See  note  2. 

(3)  Damages    Not    Equal  to  Amount   Proved.  —  See 
note  4. 

764.     See  note  2. 

(4)  Disregard   of  Instructions  to  Award  Substantial 
Damages.  —  See  note  3. 

(6)  Rule  Where  There  Is  No  Legal  Measure  of  Damages. 
—  See  note  6. 

(7)  Inadequate  Damages  for   Torts  —  Common-law  Bvlo.  — 
See  note  7. 

769.  See  note  i. 

Modem  Bole.  —  See  note  3- 


760.  8.  Blume  v.  Scheer,  83  Minn. 
409. 

Where  the  Trial  Gonrt  Bednoed  a  Ver- 
diet from  five  thou^nd  seven  hundred 
and  fifty  dollars  to  three  thousand  dol- 
lars, this  was  held  not  to  show  that  the 
verdict  was  for  an  excessive  amount, 
so  as  to  give  to  the  defendant  a  right 
to  a  new  trial.  Baxter  v.  Cedar  Rapids, 
103  Iowa  599. 

761.  1.  See  Conrad  Seipp  Brewing 
Co.  V.  Peck,  85  111.  App.  637. 

763.  1.  HarmleM  Error  —  Small  Ex- 
oeei.  —  A  verdict  erroneous  because  of 
excessive  damages  awarded  may  be 
cured  by  a  remittitur  when  it  does  not 
appear  that  such  verdict  was  the  result 
of  passion  or  prejudice.  Wainwright  v, 
Satterfield,  52  Neb.  403. 

Amendment  of  Pleadingi  to  Cnre  Ezoeei. 

—  Noyes  Carriage  Co.  v,  Robbins,  31 
Ind.  App.  300.' 

2.  Louisville,  etc.,  R.  Co.  v,  Whitley 
County  Ct,  (Ky.  1899)  49  S.  W.  Rep. 

332- 
763.    8.    Conrad  Seipp  Brewing  Co. 

V.  Peck,  85  111.  App.  637. 

4.  Yerdiet  Lea  than  Amount  Proved. 

—  Distad  V.  Shanklin^  11  S.  Dak.  i. 
7^4I«    8.    Aiello  v.  Aaron,  (Supm.  Ct. 

Tr.  T.)  33  Misc.  (N.  Y.)  580,  wherein 
a  new  trial  was  granted  where  the  ver- 
dict was  for  six  cents  and  it  appeared 
that  the  plaintiff  necessarily  expended 
thirty-five   dollars   for   medical   attend- 


ance; May  V,  Hahn,  22  Tex.  Civ.  App. 
365,  a  personal-injury  case,  wherein  a 
verdict  for  half  the  amount  of  the  dis- 
bursements necessarily  incurred  as  a 
result  of  the  defendant's  negligence  was 
set  aside  as  inadequate.  See  also  Chou- 
quette  v.  Southern  Electric  R.  Co.,  152 
Mo.  257.  But  see  Metropolitan  St.  R. 
Co.  V,  O'Neill,  (Kan.  1904)  74  Pac.  Rep. 
1 105. 

8.  Verdiet  for  Nominal  Inetead  of  8ab- 
itantial  Damagee. —  De  La  Torre  v. 
Metropolitan  St.  R.  Co.,  48  N.  Y.  App. 
Div.  126. 

6.  See  Sears  v,  Louisville,  etc.,  R.  Co., 
(Ky.  1900)  56  S.  W.  Rep.  725 ;  Edwards 
V.  Missouri  R.  Co.,  82  Mo.  App.  478. 

7.  Bodie  v.  Charleston,  etc.,  R.  Co., 
66  S.  Car.  322,  per  Pope,  C.  J.,  dissent- 
ing, citing  14  En  CYC.  op  Pl.  and  Pr. 
764,  and  quoting  the  whole  text  para- 
graph. 

7M.  1.  Hew  Trials  for  Inadequate 
Damagee  Kot  Chranted  at  Common  Law.  — 
Bodie  V.  Charleston,  etc.,  R.  Co.,  66  S. 
Car.  322,  per  Pope,  C,  J.,  dissenting, 
quoting  14  Encyc.  of  Pl.  and  Pr.  765, 
note. 

8.  Bodie  v,  Charleston,  etc.,  R.  Co., 
66  S.  Car.  313  Iquoting  14  Encyc.  op 
Pl.  and  Pr.  765] ;  Tathwell  v.  Cedar 
Rapids,  122  Iowa  50;  Chouquette  v. 
Southern  Electric  R.  Co.,  152  Mo.  257; 
Jenkins  v.  Hankins,  98  Tenn.  545 ;  Bar- 
rette  v.   Carr,    75   Vt.   425.     See   alsc^ 
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Ttttt.     Vordlet  BMult  of  Ftudon  Md  Prejudioe.  —  See  note  I. 
Code  ProTiiiont.  —  See  note  3. 

767,  (8)  Stnallness  of  Damages  for  Injuries  to  Person  or 
Reputation,  — See  notes  i,  2. 

768.  7.  Verdict  Hot  Snstained  by  Evidence  or  Contrary  to  Evi- 
dence —  a.  Definitions  —  contrary  to  Eyidenoo  —  Hot  Soitainod  by 
Evidenoo.  —  See  note  3. 

b.  Discretion  as  to  Sufficiency  and  Weight  of 
Evidence.  —  See  note  5. 
760.     See  note  i. 

r.  Duties  and  Functions  of  Trial  Court  as  to 

Weight  of    Evidence  —  Trial    court    Most    weigh   Evidence.  —  See 

note  3. 

770.     See  notes  i,  2,  3. 


Hamilton  v.  Pittsburgh,  etc.»  R.  Co.,  104 
111.  App.  207;  Benton  v.  Collins,  125 
N.  Car.  83 ;  Burns  t/.  Ashboro,  etc.,  R. 
Co.,  125  N.  Car.  304. 

766.  1.  Verdiet  Oroesly  Inadequate. — 
Hearne  v.  De  Young,  132  Cal.  357 ; 
Tathwell  v.  Cedar  Rapids,  122  Iowa  50; 
Chouquette  v.  Southern  Electric  R.  Co., 
152  Mo.  257. 

8.  Bodie  v.  Charleston,  etc.,  R.  Co., 
66  S.  Car.  313,  quoting  14  Encyc.  of 
Pl.  and  Pr.  766. 

Iowa.  —  The  provisions  of  the  code 
in  regard  to  granting  new  trials  super- 
sede the  common-law  rules  only  so  far 
as  they  are  inconsistent  therewith. 
Tathwell  v.  Cedar  Rapids,  122  Iowa 
50. 

Kaoias.  —  Gen.  Stat  Kan.  (1901),  f 
4755>  provides :  "  A  new  trial  shall  not 
be  granted  on  account  of  the  smallness 
of  the  damages,  in  an  action  for  an 
injury  to  the  person  or  reputation,  nor 
in  any  other  action  where  the  damages 
shall  equal  the  actual  pecuniary  injury 
sustained."  Under  this  section  it  seems 
that  a  new  trial  cannot  be  had  in  an 
action  for  an  injury  to  the  person  or 
reputation  even  though  the  damages 
awarded  do  not  equal  the  actual  pecuni- 
ary loss.  Metropolitan  St.  R.  Co.  v. 
O'Neill,  (Kan.  1904)  74  Pac.  Rep.  1105. 

767.  1.   Civ.  Code  Ky.,  9  341. 

8.  0*Reilley  v.  Hoover,  (Neb.  1903) 
97  N.  W.  Rep.  470. 

76§.  8.  Newbound  v,  Interurban 
St.  R.  Co.,  (Supm.  Ct.  App.  T.)  42 
Misc.  (N.  Y.)  525. 

6.  Alaska.  —  McMorry  v,  Ryan,  i 
Alaska  516. 

Missouri.  —  Johnson  v.  Boonville,  85 
Mo.   App.    199;   Yates  v.   Shanklin,  85 


Mo.  App.  358;  Spaulding  v.  Edina,  104 
Mo.  App.  45. 

New  York,  —  Northam  v.  Dutchess 
County  Mut.  Ins.  Co.,  68  N.  Y.  App. 
Div.  475 ;  McDonald  v.  Metropolitan 
St.  R.  Co.,  167  N.  Y.  66;  Brill  v.  Levin, 
(Supm.  Ct.  App.  T.)  86  N.  Y.  Supp. 
109. 

Oklahoma,  —  Ten  Cate  v.  Sharp,  8 
Okla.  300. 

Oregon.  —  Serleq  v.  Series,  35  Ore- 
gon 289. 

United  States.  —  Ulman  v.  Clark,  100 
Fed.  Rep.  180. 

The  Court  Mnet  Ezeroite  Its  Dieeretioii, 
and  if  its  failure  to  do  so  appears  its 
order  will  be  reversed.  Thompson  v. 
Warren,  118  Ga.  644. 

769.  1.  People  v.  Glasgow,  30  N. 
Y.  App.  Div.  94;  Northam  v.  Dutchess 
County  Mut.  Ins.  Co.,  68  N.  Y.  App. 
Div.  475 ;  Serwer  v.  Serwcr,  71  N.  Y. 
App.  Div.  415;  McDonald  v.  Metropoli- 
tan St.  R.  Co.,  167  N.  Y.  66;  Lynch  v. 
Metropolitan  St.  R.  Co.,  (Supm.  Ct. 
App.  T.)  84  N.  Y.  Supp.  495- 

8.  Ireton  v.  Ireton,  62  Kan.  358 ;  Luy- 
ties  V.  Hardy,  loi  Mo.  App.  693;  Series 
V.  Series,  35  Oregon  289;  Ulman  v. 
Clark,  100  Fed.  Rep.  180. 

Daty  of  Trial  Court.  —  It  is  incumbent 
on  the  trial  judge  to  weigh  the  evi- 
dence, and  it  is  improper  for  him  to  re- 
fuse a  new  trial  merely  because  he 
finds  testimony  to  support  the  verdict. 
Nashville,  etc.,  R.  Co.  v.  Neely,  102 
Tenn.  700. 

770.  1.  See  Scries  v.  Series,  35 
Oregon  289. 

2.  Fanotiona  of  Trial  Court.  —  It  is  the 
duty  of  the  trial  judge  to  grant  a  new 
trial  whenever  he  is  not  satisfied  with 
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771.     All  SyideoM  Weightd)  though  Infiompetent.  —  See  note  2. 

779.    d.  Province  of  Court  and  Jury  —  conflict  of  opinion. 
—  See  notes  2,  3. 

Bifforonoo  of  Opinion.  —  See  note  4. 

77S.    e.  Effect  of  Concurrent  Verdicts  —  irmnbwr  of  vow 

Tziali  Btierotionnrj.  —  See  notes  I,  2,  3. 

^.  General   Principles   Governing   Review   of 

Evidence  —  (i)  Construction  of  Evidence.  —  See  note  5. 


the  verdict.  Churchill  v.  Floumoy,  127 
Cal.  355 ;  Condee  v.  Gyger,  126  Cal.  546. 

7T0.  8.  See  Garrett  v.  Driver- Har- 
ris Wire  Co.,  (N.  J.  1904)  57  Atl.  Rep. 
127,  diing  14  Encyc.  of  Pl.  and  Pr. 
770.    See  also  the  following  cases : 

California Garton    v.    Stem,     121 

Cal.  347;  Franz  v,  Mendonca,  131  Cal. 
205;  Newman  v.  Overland  Pac  R.  Co., 
13a  CaL  73. 

Kansas.  —  Ireton  v.  Ireton,  62  Kan. 
358.  See  also  Buoy  v.  Clyde  Milling, 
etc.,  Co.,  (Kan.  1904)  75  Pac.  Rep.  466. 

Missouri.  —  Van  Liew  v.  Barrett,  etc, 
Beverage  Co.,  144  Mo.  509;  Haven  v. 
Missouri  R.  Co.,  155  Mo.  216;  Taylor 
V.  Kansas  City,  etc.,  R.  Co.,  163  Mo. 
183;  Zates  V.  Shanklin,  85  Mo.  App. 
358;  Hunt  V.  Ancient  Order  of  Pyra- 
mids, (Mo.  App.  1904)  78  S.  W.  Rep. 
649. 

Montana.  —  Patten  v.  Hyde,  23  MonL 

J3. 

Oregon.  —  Series  v.  Series,  35  Oregon 
289. 

United  States.  —  Ulman  v.  Clark,  100 
Fed.  Rep.  180. 

Againit  Evldonoo  on  Ono  Material  Inne. 
—  Nicholas  v.  Peck,  21  R.  I.  404. 

T71.  2.  All  Evidonoo  Must  Be  Gon- 
■idered.  —  Choctaw,  etc.,  R.  Co.  v. 
Goset,  70  Ark.  427. 

773.  8.  Garrett  v.  Driver-Harris 
Wire  Co.,  (N.  J.  1904)  57  Atl.  Rep.  127 
iciting  14  Encyc.  of  Pl.  and  Pr.  772] ; 
Inghram  v.  National  Union,  103  Iowa 

395- 

8.  Chattanooga  Electric  R.  Co.  v.  Fin- 
ney, 105  Tenn.  648  iciting  14  Encyc.  of 
Pl.  and  Pr.  772] ;  Pringle  v.  Guild,  119 
Fed.  Rep.  965  iquoting  14  Encyc.  op 
Pl.  and  Pr.  772]  ;  McMorry  v.  Ryan, 
I  Alaska  516;  Jameson  v.  Weld,  93  Me. 
345 ;  Craswell  v.  New  York,  etc.,  Ferry, 
etc.,  Transp.  Co.,  (N.  Y.  City  Ct.  Gen. 
T.)  27  Misc.  (N.  Y.)  822;  McCord  v. 
Atlanta,  etc..  Air  Line  R.  Co.,  134  N. 
Car.  S3.  See  also  Fries  v.  Fries,  (Supm. 
Ct.  Tr.  T.)  34  Misc.  (N.  Y.)  478; 
Wrifi^ht  V.  Charleston,  etc.,  R.  Co.,  59 


S.  Car.  268;  Beaudrot  v.  Southern  R. 
Co.,  (S.  Car.  1904)  48  S.  E.  Rep.  106; 
Morien  v.  Norfolk,  etc..  Terminal  Co., 
(Va.  1904)  46  S.  E.  Rep.  907. 

The  Mere  BisaatiiCGUstion  of  the  Jadge 
with  the  verdict  is  not  sufficient  ground 
for  disturbing  it.  Series  v.  Series,  35 
Oregon  289. 

Where  Different  Inlsrenoei  May  Be 
Drawn  from  the  facts,  it  is  the  province 
of  the  jury  and  not  of  the  court  to  draw 
them.  Kellegher  v.  Forty-second  St., 
etc,  R.  Co.,  56  N.  Y.  App.  Div.  322. 

4.  Chattanooga  Electric  R.  Co.  v.  Fin- 
ney, 105  Tenn.  648  Iciting  14  Encyc. 
OF  Pl.  and  Pr.  7721 ;  Monroe  v.  Hamp- 
den, 95  Me.  III. 

773.  1.  Hyde  v.  Haak,  132  Mich. 
364 ;  Williams  v.  Delaware,  etc.,  R.  Co., 
81  N.  Y.  App.  Div.  444. 

2.  See  Ludeman  v.  Third  Ave.  R. 
Co.,  72  N.  Y.  App.  Div.  26,  holding  that 
the  fact  that  two  juries  have  reached 
the  same  conclusion  should  be  consid- 
ered on  a  motion  for  a  new  trial  on  the 
ground  that  th^  verdict  is  against  the 
weight  of  evidence. 

8.  Williams  v.  Delaware,  etc.,  R.  Co., 
66  N.  Y.  App.  Div.  336. 

It  Ii  Kot  Only  the  Bight,  hut  the  Duty, 
of  the  trial  judge  to  grant  two  or  more 
new  trials  where  the  verdict  is  against 
the  decided  weight  and  preponderance 
of  evidence.  Dempsey  v.  Rome,  99  Ga. 
192; 

6.  Statements  of  Bnle.  —  There  should 
be  a  strong  preponderance  of  testimony 
against  the  verdict  to  authorize  its  being 
set  aside.    Gunn  v.  Union  R.  Co.,  22  R. 

L  579. 

"  A  trial  court  should  not  grant  a 
new  trial  on  the  ground  that  the  verdict 
is  not  supported  by  the  evidence,  *  *  * 
unless  the  weight  of  the  testimony  so 
clearly  preponderates  against  the  verdict 
found  as  to  require  its  annulment  in 
order  to  meet  the  demands  of  justice." 
Farrell  v.  Solary,  43  Fla.  124.  See  also 
Burr  V.  Harty,  75  Conn.  127;  Allen  v. 
Lewis,  43  Fla.  301. 
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775.     (2)  Number  and  Credibility  of   Witnesses  —  VunlMr  of 
WitnMSM.  —  See  note  i. 

Credibility  of  Witnenai.  —  See  note  2. 
'"^®»    (3)  Verdict  Clearly  Against  Weight  of  Evidence.  —  See 
note  3. 
777.    See  note  i. 

(4)  Verdict  Resulting  from  Mistake  or  Improper  Motives. 
—  See  note  4. 

779.  See  note  4. 

780.  (5)  Conflicting  Evidence  —  GoMral  Bule.  —  See  notes  2,  3. 

781.  Yerdiot  Manifestly  Againit  Weight  of  Gonflietiiig  Zyidenoe.  —  See 

note  2. 

Mere  Freponderanoe  of  Evidenoe  —  Court  in  Doubt.  —  See  note  3. 
789.     See  note  i. 

784.  8.  Verdict  Contrary  to  Law — ^.  Insufficiency  of  Evi- 
dence. —  See  note  i. 

785.  c.  Where  Nonsuit  Could  Have  Been  Granted.— 
See  note  2. 

775.     1.    Kellegher   r.    Forty-second     Encyc.  of  Pl.  and  Pr.  777] ;  Lewis  v. 


St.,  etc.,  R.  Co.,  56  N.  Y.  App.  Div. 
322;  Serwer  r.  Serwer,  71  N.  Y.  App. 
Div.  415;  Ludeman  v.  Third  Ave.  R. 
Co.,  ^2  N.  Y.  App.  Div.  26.  See  also 
Alcorn  v.  Powell,  (Ky.  1901)  60  S.  W. 
Rep.  520 ;  Wheeler  v.  Jenison,  1 20  Mich. 
422. 

2.  Wheeler  v,  Jenison,  120  Mich.  422. 
But  see  Schwartz  v.  Stock,  26  Nev.  128. 

Verdict  Secured  by  Peijnry.  —  The  trial 
justice  is  bound  to  set  aside  a  verdict 
which,  in  his  opinion,  has  been  secured 
by  perjury.  Serwer  v.  Serwer,  71  N.  Y. 
App.  Div.  415. 

776.  8.  Garrett  v.  Driver-Harris 
Wire  Co.,  (N.  J.  1904)  57  Atl.  Rep. 
127  \^citing  14  Encyc.  of  Pl.  anit  Pr. 
776]  J  Wells,  etc.,  Co.  v,  Novak,  y^  111. 
App.  403 ;  Belt  R.  Co.  v,  Kinnare,  83 
111.  App.  200;  Johnston  v.  Sochurek, 
104  111.  App.  350;  People  V.  Alton,  209 
111.  461 ;  Friedman  v,  Pulitzer  Pub.  Co., 
102  Mo.  App.  683;  Taylor  v.  Kansas 
City,  etc.,  R.  Co.,  163  Mo.  183;  Ames 
V.  North  Jersey  St.  R.  Co.,  65  N.  J. 
L.  no;  Hess  v.  Metropolitan  St.  R.  Co., 
(N.  Y.  City  Ct.  Gen.  T.)  27  Misc.  (N. 
Y.)  823 ;  Series  v.  Series,  35  Oregon 
289 ;  Houston,  etc.,  R.  Co.  v.  Loeffler, 
(Tex.  Civ.  App.  1900)   59  S.  W.  Rep. 

558. 

777,  1.    Wheeler    v,    Jenison,    120 

Mich.  422.  See  also  Ireton  v.  Ireton, 
(»2  Kan.  358;  Series  v.  Series,  35  Ore- 
gon 289. 

4.  Nicholas  v.  Peck,  21  R.  I.  404,  per 
Tillinghast,    J.,    dissenting    letting    14 


Healy,  73  Conn.  136;  Tapp  v.  Grecn- 
wald,  109  111.  App.  504;  Inghram  v. 
National  Union,  103  Iowa  395 ;  Fried- 
man V.  Pulitzer  Pub.  Co.,  102  Mo.  App. 
683 ;  Craswell  r.  New  York,  etc.,  Ferry, 
etc.,  Transp.  Co.,  (N.  Y.  City  Ct.  Gen. 
T.)  27  Misc.  (N.  Y.)  822 ;  Bennett  v. 
Third  Ave.  R.  Co.,  40  N.  Y.  App.  Div. 
626 ;  Benjamin  v.  Metropolitan  St.  R. 
Co.,  (Supm.  Ct  App.  T.)  85  N.  Y. 
Supp.  1052;  Occidental  Consol.  Min. 
Co.  V,  Comstock  Tunnel  Co.,  125  Fed. 
Rep.  244. 

779.  4.  Burr  v.  Harty,  75  Conn. 
127;  HoUister  v.  Wood,  (N.  J.  1899)  43 
Atl.  Rep.  653. 

780.  2.  Ulman  v.  Qark,  100  Fed. 
Rep.  180. 

8.  The  United  States  Cirenit  Court  has 
the  same  power  to  grant  a  new  trial  -in 
a  case  of  conflicting  testimony  as  under 
other  circumstances.  Boudrot  v.  Coch- 
rane Chemical  Co.,  no  Fed.  Rep.  9x9. 

781.  2.  Illinois  Cent.  R.  Co.  v.  Sat- 
kowski,  107  111.  App.  524;  Laidley  v. 
Kanawha  County  Ct,  44  W.  Va.  566. 

8.  Ulman  v.  Clark,  100  Fed.  Rep.  180. 

78a.  1.  Wilhelm  v.  Brooklyn,  etc, 
R.  Co.,  32  N.  Y.  App.  Div.  637. 

It  Must  Clearly  Appear  that  the  con- 
clusion reached  is  against  the  weight  of 
evidence.  Kellegher  v.  Forty-second  St., 
etc.,  R.  Co.,  56  N.  Y.  App.  Div.  322. 

784.  1.  No  ETidenoe  to  Support  Ver- 
dict. —  Atchison,  etc.,  R.  Co.  v,  Davis, 
64  Kan.  127. 

785.  2.   Larkin  v.  United  Traction 
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785. 

EDENT. 

786. 

note  3. 

787. 

788. 
denee  — 

789. 

790. 

CIPLES - 

791. 
799. 


d.  Motion  for  Nonsuit—  When  Condition  Prec- 

—  See  note  3. 

e.  Verdict   Contrary   to    Instructions.  —  See 

See  notes  i,  2,  3. 

9.  Deoiuon  Ifot  Sustained  by  Evidence  or  Contrary  to  Evi- 

Trial  to  Court  Without  Jury.  —  See  notes  I,  2,  3. 

10.  Decision  Contrary  to  Law.  —  See  note  i. 

11.  Vewly  Discovered  Evidence  —  a.   General  Prin- 

—  Appliofttlon  Is,  HowoTor,  Bogarded  with   BnspioioiL  — ^  See  note  3. 
See  note  i. 

Bostriotions  —  Bai&oieiioy  of  Now  STidonoe.  —  See  note  2. 
Application  Must  Be  Prompt.  —  See  note  I. 


Co.,  76  N.  Y.  App.  Div.  238;  Morse  v. 
St  Paul  F.  &  M.  Ins.  Co.,  129  Fed. 
Rep.  233. 

7§ft.  8.  Haist  v.  Bell,  24  N.  Y. 
App.  Div.  252. 

786*  8.  Battin  v.  Marshalltown, 
(Iowa  1898)  77  N.  W.  Rep.  493;  King 
V.  Lincoln,  26  Mont.  157;  Standiford 
V,  Green,  54  Neb.  10;  Robert  Buist  Co. 
V.  Lancaster  Mercantile  Co.,  68  S.  Car. 
523;  Distad  V.  Shanklin,  11  S.  Dak.  i. 
See  also  Lehr  v.  Brodbeck,  192  Pa.  St. 

535- 

767*  1.  lUiapprehfiiiiion  of  Direction 
by  the  jury  has  been  held  to  be  suffi- 
cient to  grant  a  new  trial.  Webber  v. 
Reynolds,  32  N.  Y.  App.  Div.  248. 

8.  Bartley  v.  Metropolitan  St.  R.  Co., 
148  Mo.  124. 

8.  Standiford  v.  Green,  54  Neb.  10. 
See  also  Darlington  Oil  Co.  v.  Pee  Dee 
Oil,  etc.,  Co.,  68  S.  Car.  46. 

7891.  1.  The  Word  "  Deeiiion  "  is  used 
in  the  sense  of  a  finding  upon  the  facts 
where  the  cause  is  tried  by  the  court. 
Hubbs  V.  State,  20  Ind.  App.  181. 

8.  White  V.  Beal,  etc.,  Grocer  Co.,  65 
Ark.  278 ;  Chadron  Bank  v.  Anderson, 
7  Wyo.  441. 

8.   See  Walker  v.  Smith,  54  Neb.  31. 

Where  a  Gatue  Hae  Been  Heard  by 
Beforeee,  a  motion  for  a  new  trial  on 
the  ground  that  the  decision  is  not 
justified  by  the  evidence  must  be  deter- 
mined solely  with  reference  to  the  evi- 
dence disclosed  by  the  record.  Minne- 
apolis First  Nat.  Bank  v.  St.  Cloud,  73 
Minn.  219. 

789.  1.  Omiiiion  of  Finding  as  to  Ma- 
terial 7aot.  —  Kaiser  v.  Dalto,  140  Cal. 

167. 

790,  8.  Turner  v.  Davis,  132  N. 
Car.  187  {quoting  14  Encyc.  op  Pl.  and 
Pa.  790] ;  Rand  v.  Kipp,  27  Mont,  1 38 


letting  14  Encyc.  of  Pl.  and  Pr.  790] ; 
Tibbet  v.  Sue,  125  Cal.  544;  Dill  jf. 
State,  106  Ga.  683 ;  Mitchell  v.  State, 
43  Fla.  584;  Bertram  v.  State,  32  Ind. 
App.  199. 

Hot  Favored.  —  New  trials  on  the 
ground  of  newly  discovered  evidence 
are  not  favored.  State  v.  Bybee,  149 
Mo.  632. 

791.  1.  Rand  v.  Kipp,  27  Mont.  138 
Iciting  14  Encyc.  op  Pl.  and  Pr.  791]  ; 
Turner  v,  Davis,  132  N.  Car.  187  iquot- 
ing  14  Encyc.  op  Pl.  and  Pr.  791]; 
Adler  v.  State,  (Tex.  Crim.  1899)  50  S. 
W.  Rep.  358. 

8.  Territory  v.  Claypool,  (N.  Mex. 
1903)  71  Pac.  Rep.  463  Iciting  14 
Encyc.  of  Pl.  and  Pr.  791,  792] ;  State 
V.  Hill,  39  Oregon  90,  quoting  14  Encyc. 
OF  Pl.  and  Pr.  791.  See  also  the  fol- 
lowing cases: 

F/onda.  —  Mitchell  v.  State,  43  Fla. 
584. 

Georgia O'Neil  v.  State,   104  Ga. 

538. 

Missouri.  —  St.  Joseph  Folding  Bed 
Co.  V.  Kansas  City,  etc.,  R.  Co.,  148  Mo. 
478;  State  V.  McKenzie,  177  Mo. 
699. 

New  York.  —  People  v.  Priori,  164 
N.  Y.  459 ;  People  v.  Baker,  27  N.  Y. 
App.  Div.  597 ;  People  v.  Holmes,  32  N. 
Y.  App.  Div.  148;  Haight  v,  Elmira,  42 
N.  Y.  App.  Div.  391  ;  Kring  v.  New 
York  Cent.,  etc.,  R.  Co.,  45  N.  Y.  App. 
Div.  373;  People  v.  Benham,  (Supm. 
Ct.  Spec.  T.)  30  Misc.  (N.  Y.)  466; 
People  V.  Walker,  (Ct.  Gen.  ^ess.)  40 
Misc.  (N.  Y.)   521. 

Texas,  —  San  Antonio  Gas  Co.  v. 
Singleton,  24  Tex.  Civ.  App.  341. 

793.  1.  Thompson  v.  Welde,  27  N. 
Y.  App.  Div.  186 ;  Seaman  v,  Clarke, 
75  N.  Y.  App.  Div.  345. 


218 


793^799 


NEW  TRIAL. 


Vol.  XIV. 


793.    d.  Probability  that  New  Evidence  Will  Change 

Result  —  Suf&oienoy  of  Vew  SrldenM.  —  See  note  I. 
799,     See  notes  i,  2. 

Credibility.  —  See  notes  3,  4. 


703.  1.  Territory  v.  Qaypool,  (N. 
Mex.  1903)  71  Pac.  Rep.  463,  citing 
14  Encyc.  of  Pl.  and  Pr.  793,  794.  See 
also  the  following  cases: 

California,  — ^^Oberlander  v.  Fixen, 
129  Cal.  690;  '^People  v.  Buckley,  143 
Cal.  375. 

Georgia,  —  Keller  v.  State,  102  Ga. 
506;  O'Neil  V.  State,  104  Ga.  538. 

Illinois,  —  Springer  v,  Schultz,  105  111. 
App.  544;  Watson  v.  Roth,  191  111.  382; 
Barter  v.  People,  204  111.  158. 

Indiana.  —  Rinehart  v.  State,  23  Ind. 
App.  419;  Martz  v.  Cook,  24  Ind.  App. 
432;  Franklin  v.  Lee,  30  Ind.  App.  31. 
See  also  Ellis  v,  Hammond,  157  Ind. 
267. 

Kansas.  —  Brown  v.  Wheeler,  62  Kan. 
676. 

Kentucky.  —  Hays  v,  Davis,  (Ky. 
1898)  46  S.  W.  Rep.  212. 

Maine,  —  Stewart  v,  Pattangall,  91 
Me.  172;  Parsons  v,  Lewiston,  etc.,  St. 
R.  Co.,  96  Me.  503. 

Minnesota,  —  State  v.  Nelson,  (Minn. 

1903)  97  N.  W.  Rep.  652. 
Missouri.  —  Bresnan    v.    Grogan,    74 

Mo.  App.  587;  St.  Joseph  Folding  Bed 
Co.  V,  Kansas  City,  etc.,  R.  Co.,  148 
Mo.  478 ;  Schmitt  v.  Missouri  Pac.  R. 
Co.,  160  Mo.  43;  State  v.  Reynolds,  171 
Mo.  552;  State  v.  Carpenter,  (Mo.  1904) 
81  S.  W.  Rep.  410. 

Montana.  —  State  v.  Brooks,  23  Mont. 
146;  Smith  V,  Shook,  (Mont.  1904)  75 
Pac.  Rep.  513. 

Nebraska,  —  Lillie    v.    State,     (Neb. 

1904)  100  N.  W.  Rep.  316;  Kerr  v. 
State,  63  Neb.  115. 

New  Jersey.  —  Hoban  v,  Sandford, 
etc.,  Co.,  64  N.  J.  L.  426. 
J  New  York,  —  People  v.  Priori,  164 
N.  Y.  459 ;  People  v.  Holmes,  32  N.  Y. 
App.  Div.  148;  Haight  v.  Elmira,  42  N. 
Y.  App.  Div.  391 ;  Kring  v.  New  York 
Cent.,  etc.,  R.  Co.,  45  N.  Y.  App.  Div. 


Y.  City  Ct.  Spec.  T.)  77  N.  Y.  Supp. 
1062. 

Oklahoma,  —  Douthitt  v.  Territory,  7 
Okla.  55;  Asher  v.  Territory,  7  Okla. 
188;  Huster  v.  Wynn,  8  Okla.  569. 

Oregon.  —  State  v.  Mims,  36  Oregon 

315. 

Rhode  Island,  —  Sprague  v.  Brown, 
21  R.  I.  329. 

Texas,  —  Fitzgerald  v.  Compton,  28 
Tex.  Civ.  App.  202 ;  San  Antonio,  etc., 
R.  Co.  V.  Moore,  31  Tex.  Civ.  App.  371 ; 
Prewett  v.  State,  41  Tex.  Crim.  262; 
Austin  V.  State,  (Tex.  Crim.  1898)  47 
S.  W.  Rep.  371 ;  Pride  v.  Whitfield, 
(Tex.  Civ.  App.  1899)  51  S.  W.  Rep. 
1 1 00;    Dansby   v.    State,    (Tex.    Crim. 

1899)  S3  S.  W.  Rep.  10$ ;  Gass  v.  State, 
(Tex.  Crim.  1900)  56  S.  W.  Rep.  73; 
Gonzales   v.    Adoue,    (Tex.    Civ.    App. 

1900)  56  S.  W.  Rep.  543 ;  El  Paso  v. 
Ft.  Dearborn  Nat.  Bank,  (Tex.  Civ.  App. 

1903)  71  S.  W.  Rep.  799;  Ray  v.  State, 
(Tex.  Crim.  1903)  75  S.  W.  Rep.  798; 
Pitman    v.    Holmes,    (Tex.    Civ.    App. 

1904)  78  S.  W.  Rep.  961. 

Utah.  —  Larsen  v.  Onesite,  21  Utah 
38;  State  V.  Ha  worth,  26  Utah  310. 

Damages.  —  A  new  trial  will  not  be 
granted  for  newly  discovered  evidence 
merely  because  it  would  in  all  proba- 
bility have  reduced  the  damages  if  it 
had  been  received  at  the  trial,  "but  it 
must  clearly  appear  that,  if  the  new 
testimony  had  been  before  the  jury,  the 
verdict  would  be  so  manifestly  exces- 
sive as  to  entitle  the  defendant  to  a 
new  trial."  St.  Joseph  Folding  Bed  Co. 
V.  Kansas  City,  etc.,  R.  Co.,  148  Mo. 
478. 

795.  1.  Carr  v.  State,  106  Ga.  737; 
Parsons  v.  Lewiston,  etc.,  St.  R.  Co., 
96  Me.  503.  See  also  Conlon  v.  Mis- 
sion of  Immaculate  Virgin,  87  N.  Y. 
App.  Div.  165. 

2.  The  Hew  Evldenoe  Moat  Be  Ooiiclu- 


373 ;  Tarbell  v,  Finnigan,  55  N.  Y.  App.     live   as  to  the  fact  which  it  is  given  to 


Div.  629;  Simon  v.  Long  Island  Mut. 
F.  Ins.  Co.,  (Supm.  Ct.  Spec.  T.)  22 
Misc.  (N.  Y.)  471 ;  People  v.  Moore, 
(Ct.  Gen.  Sess.)  29  Misc.  (N.  Y.)  574 ; 
Jones  V.  Lustig,  (N.  Y.  City  Ct.  Gen. 
T.)  37  Misc.  (N.  Y.)  834;  People  v. 
Sullivan,  (Supra.  Ct.  Spec.  T.)  40  Misc. 
(N.  Y.)  308 ;  Moorhead  v,  Webster,  (N. 


establish.  Illinois  Cent.  R.  Co.v.  Trucs- 
dell,  68  111.  App.  324. 

Effect  Merely  to  Kake  Stronger  Caee.  — 
But  a  new  trial  will  not  be  granted  to 
enable  the  applicant  to  make  a  stronger 
case  on  a  second  trial.  Conlan  v.  Mead. 
172  111.  13. 

8.  State   V,   Mims,    36   Oregon   315; 
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y»«.    c.  Must  Have  Been  Discovered  Since  Trial,  — 

See  note  2. 

If  Testimony  Wm  IMioovered  Btfore  CImo  of  Trial.  —  See  note  3» 
797.     Eyideneo  Known  to  Party  bnt  Hot  to  Attorney.  —  See  note  2. 

799.    d.  Due  Diligence  Must  Have  Been  Used  Be- 

FORE  Trial — (i)  Generally.  — See  notes  i,  2. 


Ford  V,  State,  (Tex.  Crim.  1900)  56  S. 
W.  Rep.  338;  Prewett  v.  State,  41  Tex. 
Crim.  262.  See  also  Herndon  v.  State, 
110  Ga.  313;  Bryant  v.  State,  (Tex. 
Crim.  1899)  51  S.  W.  Rep,  1125;  Harris 
V,  State,  (Tex.  Crim.  1900)  56  S.  W. 
Rep.  632. 

795*  4.  In  a  Criminal  Caie  a  new 
trial  will  not  be  granted  on  the  un- 
corroborated statement  of  an  accomplice. 
State  v.  Hyde,  22  Wash.  551. 

796.  8.  Georgia.  —  O'Neil  v.  State, 
104  Ga.  538;  Dill  V,  State,  106  Ga. 
683;  Carr  v.  State,  106  Ga.  737;  Hardin 
V,  State,  107  Ga.  718. 

Illinois.  —  Chicago  City  R.  Co.  «/. 
Bohnow,  108  111.  App.  346;  Lathrop  v. 
People,  197  111.  169. 

Kansas.  —  Brown  v.  Wheeler,  62  Kan. 
676. 

Montana.  —  Smith  v.  Shook,  (Mont. 
J  904)  75  Pac.  Rep.  513. 

New  Jersey.  —  Nagel  v.  Mayo,  (N.  J. 
1899)  44  Atl.  Rep.  944. 

New  York.  —  Bridenbecker  v.  Briden- 
becker,  75  N.  Y.  App.  Div.  6;  People 
V.  Moore,  (Ct.  Gen.  Sess.)  29  Misc.  (N. 
Y.)  574. 

Oregon.  —  State  v.  Magers,  36  Ore- 
gon 38. 

Texas.  —  San  Antonio,  etc.,  R.  Co.  v, 
Moore,  31  Tex.  Civ.  App,  371 ;  West 
V.  State,  40  Tex.  Crim.  148 ;  Pride  v. 
Whitfield,  (Tex.  Civ.  App.  1899)  51  S. 
W.  Rep.  1 1 00;  Gonzales  v.  Adoue,  (Tex. 
Civ.  App.  1900)  56  S.  W.  Rep.  543; 
Pelly  V.  Denison,  etc.,  R.  Co.,  (Tex; 
Civ.  App.  1904)  78  S.  W.  Rep.  542; 
Pitman  v.  Holmes,  (Tex.  Civ.  App. 
1904)  78  S.  W.  Rep.  961. 

Wisconsin.  —  Curran  v.  A.  H.  Stange 
Co.,  98  Wis.  598. 

Evidence  ITnproonrable. —  It  has  been 
held  that  where  the  evidence  was  known 
before  the  trial  a  new  trial  is  unauthor- 
ized even  though  the  witnesses  by  whom 
the  facts  might  have  been  shown  were 
unknown,  Green  v.  Reed,  22  Pa.  Co. 
Ct.  401.  or  it  was  impossible  to  secure 
the  evidence  for  the  trial,  Jones  v. 
Lustig,  (N.  Y.  City  Ct.  Gen.  T.)  37 
Misc.  (N.  Y.)  834;  Baxter  v.  Mohr, 
(N.  Y.  City  Ct.  Gen.  T.)  37  Misc.  (N. 


Y.)  833.  But  see  Ford  v.  State,  41 
Tex.  Crim.  z,  holding  that  a  new  trial 
will  be  granted  on  evidence  which  is 
not  strictly  newly  discovered  where  jus- 
tice and  fairness  require  it. 

8.  Territory  v.  Qaypool,  (N.  Mex. 
1903)  71  Pac.  Rep.  463  letting  14 
Encyc.  op  Pl.  and  Pr.  796] ;  Holmes - 
V.  Strayhorn-Hutton-Evans  Commission 
Co.,  81  Mo.  App.  97;  Kennington  v. 
Catoe,  68  S.  Car.  470;  Nashville,  etc., 
R.  Co.  V.  Jones,  100  Tenn.  512.  See 
also  San  Antonio  v.  Kreusel,  17  Tex. 
Civ.  App.  594 ;  Shilling  v.  State,  (Tex. 
Crim.  1899)  51  S.  W.  Rep.  240. 

797.  2.  Richardson  v.  Huff,  (Ky. 
1897)  43  S.  W.  Rep.  454;  Draper  v. 
Taylor,  58  Neb.  787.  See  also  Osgood 
V.  State,  (Tex.  Crim.  1899)  49  S.  W.  Rep. 
94;  West  V.  State,  40  Tex.  Crim.  148. 

799.  1.  Evidenoe  CDiowing  Inianity 
of  Aoonsed.  —  It  is  unnecessary  that 
there  should  have  been  an  exercise  of 
diligence  to  obtain  evidence  as  to  the 
insanity  of  a  defendant  in  a  criminal 
case.  A  new  trial  should  be  granted  for 
such  cause  without  proof  of  diligence. 
Horhouse  v.  State,  (Tex.  Crim.  1899) 
50  S.  W.  Rep.  361.  But  see  Smith  v. 
State,  40  Tex.  Crim.  391. 

9.  Territory  v.  Claypool,  (N.  Mex. 
1903)  71  Pac.  Rep.  463,  citing  14  Encyc. 
OP  Pl.  and  Pr.  799.  See  also  the  fol- 
lowing cases: 

Arkansas.  —  Files  v.  Reynolds,  66 
Ark.  314. 

California.  —  People  v.  Soap,  127 
Cal.  408 ;  Oberlander  v.  Fixen,  1 29  Cal. 
690;  People  Vt  Warren,  130  Cal.  683. 
See  also  Butler  v.  Estrella  Raisin  Vine- 
yard Co.,  124  Cal.  239. 

Colorado.  —  Liggett  v.  People,  26 
Colo.  364;  Lee-Kinsey  Implement  Co. 
V.  Jenks,  13  Colo.  App.  265. 

Georgia.  —  Brown  v.  State,  105  Ga. 
640;  Dill  V,  State,  106  Ga.  683;  Wom- 
ble  V.  State,  107  Ga.  666;  Macon  v. 
Small,  108  Ga.  309;  Southern  R.  Co.  v. 
Pulliam,  108  Ga.  808;  Atlanta  Rapid 
Transit  Co.  v.  Young,  1 1 7  Ga.  349. 

Idaho.  —  Knollin  v.  Jones,  7  Idaho 
466. 

Illinois.  —  Conlan  v.   Mead,    172   III. 
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13;  Howell  V.  People,  178  III.  176; 
Henry  v.  People,  198  III.  162;  Chicago, 
etc.,  R.  Co.  V.  Raidy,  203  III.  310;  Har- 
ter  V.  People,  204  III.  158;  Springer  v. 
Schultz,  205  111.  144;  La  Fevre  v.  Du 
Brule,  71  111.  App.  263 ;  McDonald  v. 
Harris,  75  111.  .App.  iii:  McDavitt 
V.  McNay,  78  III.  App.  396;  Possehl  v, 
Arnold,  78  111.  App.  590;  Chicago  v, 
Hogan,  80  111.  App.  344;  Chicago,  etc., 
R.  Co.  V.  Raidy,  100  111.  App.  506;  Chi- 
cago, etc.,  R.  Co.  V,  Stewart,  104  III. 
App.  37;  Pittsburg,  etc.,  R.  Co.  v.  Ban- 
fill,  107  111.  App.  254;  Chicago  City 
R.  Co.  V.  Bohnow,  108  III.  App.  346. 

Indiana,  —  Working  r.  Gam,  148  Ind. 
546;  Zimmerman  v.  Weigel,  158  Ind. 
370;  Rinehart  r.  State,  23  Ind.  App. 
419;  Franklin  v.  Lee,  30  Ind.  App.  31. 

Iowa.  —  Baxter  v.  Cedar  Rapids,  103 
Iowa  599;  Benjamin  v,  Flitton,  xo6 
Iowa  417. 

Kansas,  —  Brown  v,  Wheeler,  62  Kan. 
676, 

Kentucky,  —  Louisville,  etc.,  R.  Co. 
V.  Tinkham,  (Ky.  1898)  44  S.  W.  Rep. 
439;  Howton  V,  Roberts,  (Ky.  18^9) 
49  S.  W.  Rep.  340 ;  Interstate  Petroleum 
Co.  V,  Adams,  (Ky.  1899)  53  S.  W. 
Rep.  26;  Louisville  Ins.  Co.  v,  Hoff- 
man, (Ky.  1902)  70  S.  W.  Rep.  403. 

Maine,  —  Stewart  v,  Pattangall,  91 
Me.  172. 

Minnesota,  —  Vosbeck  v,  Kellogg,  78 
Minn.  176. 

Missouri Dysart   v,    Kansas    City, 

etc,  R.  Co.,  145  Mo.  83;  James  v. 
Mutual  Reserve  Fund  L.  Assoc,  148 
Mo.  I ;  Bresnan  v,  Grogan,  74  Mo.  App. 
587;  Madden  v.  Paroneri  Realty  Co., 
75  Mo.  App.  358;  Jones  v,  H.  Martini 
Furnishing  Co.,  77  Mo.  App.  474 ;  Sum- 
mers V,  Metropolitan  L.  Ins.  Co.,  90 
Mo.  App.  691;  Wabash  R.  Co.  v,  Mir- 
rielees,  (Mo.  1904)  81  S.  W.  Rep.  437. 

Montana,  —  State  v.  Brooks,  23 
Mont  146. 

Nebraska,  —  Cunningham  v.  State,  56 
Neb.  691 ;  Nebraska  Telephone  Co.  v, 
Jones,  60  Neb.  396;  Hoffinc  v.  Ewings, 
60  Neb.  729;  Matoushek  v,  Dutcher, 
(Neb.  1903)  93  N.  W.  Rep.  1049;  Grand 
Lodge,  etc.  v,  Bartes,  (Neb.  1904)  98 
N.  W.  Rep.  715. 

New  Jersey,  —  Thomas  v.  Consoli- 
dated Traction  Co.,  62  N.  J.  L.  36; 
Hoban  v.  Sandford,  etc.,  Co.,  64  N.  J. 
L.  426;  Nagel  v.  Mayo,  (N.  J.  1899) 
44  Atl.  Rep.  944. 

New  York.  —  People  v.  Priori,  164 
N.  Y.  459;  Thompson  v.  Welde,  27  N. 


Y.  App.  Div.  186;  Bastian  v.  Keystone 
Gas  Co,,  27  N.  Y»  App.  Div.  584; 
People  V.  Baker,  27  N.  Y.  App.  Div. 
597;  Reid  V,  Gaedeke,  38  N.  Y.  App. 
Div.  107;  Haight  v,  Elmira,  42  N.  Y. 
App.  Div.  391 ;  Mclver  v.  Hallen,  50  N. 
Y.  App.  Div.  441 ;  Biddescomb  v.  Cam- 
eron, 58  N.  Y.  App.  Div.  42 ;  Matter  of 
McManus,  66  N.  Y.  App.  Div.  53 ;  Pos- 
pisil  V.  Kane,  73  N.  Y.  App.  Div.  457; 
Simonowitz  v.  Schwartz,  73  N.  Y.  App. 
Div.  489 ;  Bridenbecker  v,  Bridenbecker, 
75  N.  Y.  App.  Div.  6;  Simon  v.  Long 
Island  Mut.  F.  Ins.  Co.,  (Supm.  Ct. 
Spec  T.)  22  Misc.  (N.  Y.)  471 ;  People 
V,  Moore,  (Ct.  Gen.  Sess.)  29  Misc. 
(N.  Y.)  574;  Huse,  etc..  Ice,  etc.,  Co. 
V,  Wielar,  (Supm.  Ct.  App.  T.)  86  N. 
Y.  Supp.  24. 

North  Carolina.  —  Turner  v,  Davis, 
132  N.  Car.  187. 

Oklahoma,  —  Douthitt  v.  Territory, 
7  Okla.  55 ;  B.  S.  Flersheim  Mercan- 
tile Co.  V.  Gillespie,  (Okla.  1904)  77 
Pac  Rep.  183. 

Pennsylvania,  —  Gi^een  v.  Reed,  22 
Pa.  Co.  Ct.  401. 

South  Dakota,  —  Ochsenreiter  v, 
George  C.  Bagley  Elevator  Co.,  11  S. 
Dak.  91. 

r^xaj.  — Pride  v,  Whitfield,  (Tex. 
Civ.  App.  1899)  51  S.  W.  Rep.  1100; 
Gonzales  v.  Adoue,  (Tex.  Civ.  App. 
1900)  56  S.  W.  Rep.  543 ;  Gulf,  etc., 
R.  Co.  V,  Marchand,  24  Tex.  Civ.  App. 
47 ;  Fitzgerald  v,  Compton,  28  Tex.  Civ. 
App.  202 ;  Texas,  etc.,  R.  Co.  v.  Fundcr- 
burk,  (Tex.  Civ.  App.  1902)  68  S.  W. 
Rep.  1006 ;  San  Antonio,  etc.,  R.  Co.  v, 
Moore,  31  Tex.  Civ.  App.  371 ;  Gulf, 
etc.,  R.  Co.  V.  Blanchard,  (Tex.  Civ. 
App.  1903)  73  S.  W.  Rep.  88;  Pelly  v, 
Denison,  etc.,  R.  Co.,  (Tex.  Civ.  App. 
1904)  78  S.  W.  Rep.  542;  Pitman  v. 
Holmes,  (Tex.  Civ.  App.  1904)  78  S. 
W.  Rep.  961 ;  Houston  v.  State,  (Tex. 
Crim.  1898)  47  S.  W.  Rep.  468:  Whit- 
field V.  State,  40  Tex.  Crim.  14;  Law- 
son  V.  State,  (Tex.  Crim.  1899)  50  S. 
W.  Rep.  345 ;  Ford  v.  State,  41  Tex. 
Crim.  I ;  Neal  v.  State,  (Tex.  Crim. 
1899)  53  S.  W.  Rep.  856. 

Utah.  —  Klopenstine  v.  Hays,  20  Utah 
45;  Larsen  v.  Onesite,  21  Utah  38; 
State  V.  Haworth,  26  Utah  310. 

Washington,  —  State  v,  Vance,  29 
Wash.  435. 

Wisconsin,  —  Johnson  v,  Goult,  106 
Wis.  247;  Scott  V.  Hobe,  io8  Wis.  239; 
Clithero  v.  Fenner,  (Wis.  1904)  99  N. 
W.  Rep.  1027. 
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{2)  Discovery  of  Evidence  on  Record. —  See  note  i. 


8»a. 

\i)  Failure  to  Introduce  Other  or  Secondary  Evidence. 

—  See  note  2. 
804.    (5)    Failure  to  Examine  Witness.  —  See  note  i. 
8©6.    e.  New    Evidence    Must    Be    Material.  —  See 

note  I. 
807.   /.  Merely  Impeaching   Evidence  Insufficient. 

—  See  note  i. 


MS.  1.  Howton  V,  Roberts,  (Ky. 
1899)  49  S.  W.  Rep.  340. 

8.  Hoban  v.  Sand  ford,  etc,  Co.,  64 
N.  J.  L.  426;  Wethered  v.  Elliott,  45 
W.  Va.  436. 

§04.  1.  Alaska.  — v.  S.  v.  Rich- 
ards, I  Alaska  613. 

California.  —  People  r.  Griner,  124 
Cal.  19. 

Georgia.  —  Dill  v.  State,  106  Ga.  683; 
Hall  V.  State,  117  Ga.  263;  Greer  v. 
Raney,  120  Ga.  290. 

Iowa.  —  Sioux  City  Stock- Yards  Co. 
V.  Sioux  City  Packing  Co.,  no  Iowa 
396;  Brennan  v.  Goodfellow,  (Iowa 
1903)  96  N.  W.  Rep.  962. 

Kansas.  —  Hindman  v.  Askew  Sad- 
dlery Co.,  9  Kan.  App.  98. 

Louisiana.  —  State  v.  Joseph,  51  La. 
Ann.  1309. 

Missouri.  —  State  v.  Ernest,  150  Mo. 

347. 

Montana.  —  Gregg  v,  Kommers,  22 
Mont.  511. 

Texas.  —  Missouri,  etc.,  R.  Co.  v. 
Rack,  21  Tex.  Civ.  App.  667;  Adler  v. 
State,  (Tex.  Crim.  1899)  50  S.  W.  Rep. 
358;  Wynne  v.  State,  (Tex.  Crim.  1899) 
51  S.  W.  Rep.  909;  Ray  v.  State,  (Tex. 
Crim.  1903)  75  S.  W.  Rep.  798. 

YmetM  ProTAble  by  WitnessM  Who  Tetti- 
fled.  —  Where  the  facts  proposed  to  be 
proved  by  a  new  witness  could  have  been 
proved  by  witnesses  who  testified  at  the 
trial,  a  new  trial  on  the  ground  of  newly 
discovered  evidence  will  be  denied. 
Rogers  v.  State,  (Tex.  Crim.  1902)  69 
S.  W.  Rep.  507. 

806*  1.  California,  —  Oberlander  v. 
Fixen,  129  Cal.  690;  People  v.  Warren, 
130  Cal.  683. 

Georgia.  —  Carr    v.    State,    106    Ga. 

737. 

Illinois.  —  Chicago  City  R.  Co.  v. 
Bohnow,  X08  111.  App.  346. 

Kentucky.  —  Hays  v.  Davis,  (Ky. 
1898)  46  S.  W.  Rep.  212. 

Missouri.  —  State  v.  Reynolds,  171 
Mo.  552;  State  V.  Carpenter,  (Mo.  1904) 
81  S.  W.  Rep.  410. 


Nebraska.  —  Cunningham  v.  State,  56 
Neb.  691. 

New  Mexico.  —  Territory  v.  Claypool. 
•  (N.  Mex.  1903)   71  Pac.  Rep.  463. 

New  York.  —  People  v.  Moore,  (Ct. 
Gen.  Sess.)  29  Misc.  (N.  Y.)  574;  Peo- 
ple V.  Walker,  (Ct.  Gen.  Sess.)  40  Misc. 
(N.  Y.)  521. 

North  Carolina.  —  Turner  v.  Davis. 
132  N.  Car.  187. 

Texas.  —  Gonzales  v.  Adoue,  (Tex. 
Civ.  App.  1900)  56  S.  W.  Rep.  543; 
Gulf,  etc.,  R.  Co.  V.  Burroughs,  27  Tex. 
Civ.  App.  422 ;  San  Antonio,  etc.,  R. 
Co.  V.  Moore,  31  Tex.  Civ.  App.  371; 
Pitman  v.  Holmes,  (Tex.  Civ.  App. 
1904)  78  S.  W.  Rep.  961 ;  Prewett  v. 
State,  41   Tex.  Crim.  262. 

Hearsay.  —  Combs  v.  State,  (Tex. 
Crim.  1899)  49  S.  W.  Rep.  585.  See 
also  Wash  v.  State,  (Tex.  Crim.  1898) 
47  S.  W.  Rep.  469. 

Incompetent  WitneM.  —  Campbell  v. 
Nixon,  25  Ind.  App.  90. 

807.  1.  Louisville  Ins.  Co.  v.  Hoff- 
man, (Ky.  1902)  70  S.  W.  Rep.  403, 
citing  14  Encyc.  of  Pl  and  Pr.  807. 
See  also  the  following  cases: 

Arkansas.  —  Jones  v.  State,  (Ark. 
1904)  80  S.  W.  Rep.  1088. 

California.  —  People  v.  Lapique,  (Cal. 
1 901)  67  Pac.  Rep.  14;  People  v. 
Holmes,  126  Cal.  462;  Chalmers  v. 
Sheehy,  132  Cal.  459. 

Florida.  —  Long  v.  State,  42  Fla.  612. 

Georgia O'Neil  v.   State,    104   Ga. 

538;  Carr  v.  State,  106  Ga.  737;  Wom- 
ble  V.  State,  107  Ga.  666;  Southern  R. 
Co.  V.  Pulliam,  108  Ga.  808;  Reeves  v. 
Johnson,  no  Ga.  303;  Carmichael  v. 
State,  III  Ga.  653;  Bowdoin  v.  State. 
113  Ga.  1150;  Harris  v.  State,  114  Ga. 
35;  Hodge  V.  State,  116  Ga.  852;  Hardy 
V.  State,  117  Ga.  40. 

Illinois.  —  Chicago,  etc.,  R.  Co.  v. 
Calumet  Stock  Farm,  194  111.  9;  Lathrop 
V.  People,  197  111.  169;  Chicago,  etc.,  R. 
Co.  V.  Stewart,  203  III.  223 ;  People  v. 
McCuIlough,  2ZO  III.  488;  Argo  v.  Peo- 
ple, 78  111.  App.  246;  Miller  v.  Potter, 
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810.  See  notes  i,  2. 

WltiiMg  CoBTiotad  of  Pttfjnry.  —  See  note  3. 

811.  g.  Merely  Cumulative  Evidence    Insufficient 

■  (i)  General  Rule.  —  See  note  2. 


102  111.  App.  483;  Springer  v.  Schultz, 
105  111.  App.  544;  North  Chicago  St. 
R.  Co.  V.  Wellner,  105  111.  App.  652; 
Chicago  City  R.  Co.  v.  Bohnow,  108  111. 
App.  346. 

Indiana.  —  Spaulding  v.  State,  (Ind. 
1904)  70  N.  E.  Rep.  243;  Hutchins  v. 
State,  151  Ind.  667;  Whitney  ».  State, 
154  Ind.  573;  Franklin  v.  Lee,  30  Ind. 
App.  31. 

Iowa.  —  Brennan  v.  Goodfellow,  Iowa 

1903)  96  N.  W.  Rep.  962. 
Kentucky.  —  Louisville,  etc.,  R.  Co.  v. 

Tinkham,    (Ky.    1898)    44   S.   W.   Rep. 

439. 

Louisiana.  —  State  v.  Young,  107  La. 
618;  State  V.  Maxey,  107  La.  799; 
State  V.  Bailey,  50  La.  Ann.  533. 

Maine.  —  Thompson  v,  Morse,  94  Me. 

359., 

Missouri.  —  State  v.  Lucas,  147  Mo. 
70;  State  V.  Cushenberry,  157  Mo.  168; 
Bresnan  v.  Grogan,  74 ,  Mo.  App.  587 ; 
Wabash  R.  Co.  v.  Mirrielees,  (Mo.  1904) 
81  S.  W.  Rep.  437. 

Montana.  —  Baxter  v.  Hamilton,  20 
Mont.    327;    Smith   v.    Shook,    (Mont. 

1904)  75  Pac.  Rep.  513. 

New  York.  —  Rubenfeld  v.  Rabiner, 
33  N.  Y.  App.  Div.  374 ;  Hess  v.  Sloane, 
47  N.  Y.  App.  Div.  585 ;  People  v.  Van 
Dusen,  53  N.  Y.  App.  Div.  223 ;  Healy 
V.  Healy,  (Supm.  Ct.  Spec.  T.)  32 
Misc.  (N.  Y.)  342;  People  v.  Sullivan, 
(Supm.  Ct.  Spec.  T.)  40  Misc.  (N.  Y.) 
308. 

North  Carolina.  —  Turner  v.  Davis, 
132  N.  Car.  187. 

Oklahoma.  —  Huster  v.  Wynn,  8  Okla. 
560. 

Oregon.  —  State  v.  Hill,  39  Oregon 
90. 

Rhode  Island.  —  Timony  v.  Casey,  20 
R.  I.  257;  Mainz  v.  Lederer,  21  R.  I. 
370. 

South  Dakota.  —  Axiom  Min.  Co.  v. 
White,  10  S.  Dak.  198. 

Texas.  —  Ford  v.  State,  41  Tex.  Crim. 
I ;  Moore  v.  Temple  Grocer  Co.,  (Tex. 
Civ.  App.  1898)  43  S.  W.  Rep.  843; 
Lawson  v.  State.  TTex.  Cn'm.  1890)  50 
S.  W.  Rep.  345  ;  Ellis  v.  Harrison,  (Tex, 
Civ.  App.  1899)  52  S.  W.  Rep.  581 ; 
Johnson  v.  State,  (Tex.  Crim.  1900) 
60  S.  W.  Rep.  45 ;  Brice  v.  State,  (Tex. 


Crim.  1901)  61  S.  W.  Rep.  121;  May 
V.  State,  (Tex.  Crim.  1902)  67  S.  W. 
Rep.  108;  Pelly  v.  Denison,  etc.,  R.  Co., 
(Tex.  Civ.  App.  1904)  78  S.  W.  Rep. 
543. 

Utah.  —  Klopenstine  v.  Hays,  20  Utah 

45. 

JVisconsin.  —  Curran  v.  A.  H.  Stange 
'  Co.,  98  Wis.  598 ;  Knopke  v.  German- 
town  Farmers'  Mut.  Ins.  Co.,  99  Wis. 
289. 

810.  1.    Beals   v.    Cone,    27    Colo. 

473. 

How  ETidenoe  Contradioting  the  Ma- 
oipal  Wltnaii  in  Katarial  Mattm  has 
been  considered  sufficient  to  authorize 
a  new  trial.  Taylor  v.  State,  (Tex. 
Crim.  1899)  49  S.  W.  Rep.  388. 

2.  Hess  V.  Sloane,  47  N.  Y.  App.  Div. 

585. 
Contndietory  SUtementi  hy  Witnaii.  — 

Where  a  witness  who  identified  the  de- 
fendant at  the  trial  had  previously  stated 
that  the  defendant  was  not  the  per- 
son whom  such  testimony  declared  him 
to  be,  which  statement  waa  not  known 
to  the  defendant  until  after  the  trial, 
it  was  held  that  a  new  trial  should 
be  granted.    State  v,  Fogg,  74  Vt.  62. 

When  Evidence  Impeaohei. —  Evidence 
impeaches  a  witness  when  it  assails  his 
general  credibility  or  otherwise  weakens 
the  force  of  his  testimony  and  detracts 
from  the  weight  to  be  given  to  it,  with- 
out having  of  itself  any  probative  value 
as  original  evidence  upon  the  matter 
at  issue.  Where  it  merely  tends  to  show 
a  different  state  of  facts  from  that 
testified  to,  it  contradicts,  but  does  not 
impeach.  Keister  v.  Rankin,  34  N.  Y. 
App.  Div.  288. 

8.  Confeeiion  of  Peijnry  by  Witneei.  — 
See  Bussey  f.  State,  69  Ark.  545,  wherein 
a  confession  of  perjury  by  the  prosecut- 
ing witness  in  a  criminal  case,  the  con- 
viction having  been  based  almost  en- 
tirely on  the  testimony  of  such  witness, 
was  held  to  be  ground  for  a  new  trial. 

811.  2.  Alabama.  —  Alabama  Mid- 
land R.  Co.  V.  Johnson,  123  Ala.  197. 

Arkansas.  —  Bussey  v.  State,  69  Ark. 

545. 

California.  —  Chalmers  ».  Sheehy,  132 
Cal.  459;  People  v.  Lapique,  (Cal.  1901) 
67  Pac.  Rep.  14* 
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Florida,  —  Long  v.  §tpite,  42  Fla.  612. 

Georgia,  —  Dill  v.  State,  106  Ga.  683 ; 
Ponder  v.  Walker,  107  Ga.  753 ;  Milam 
V.  State,  108  Ga.  29;  Macon  v.  Small, 
108  Ga.  309;  Southern  R.  Co.  v.  Pul- 
liam,  108  Ga.  808;  Silvey  v.  Hawkins, 
1x0  Ga.  264;  Wallace  v.  State,  no  Ga« 
284;  Graham  v.  State,  113  Ga.  724; 
Greer  v.  Raney,  120  Ga.  290. 

Idaho.  —  Knollin  v.  Jones,  7  Idaho 
466. 

Illinois.  —  Conlan  v.  Mead,  172  111. 
13;  Chicago,  etc.,  R.  Co.  v.  Calumet 
Stock  Farm,  194  111.  9;  Lathrop  v.  Peo- 
ple, 197  111.  169;  Henry  v.  People,  198 
111.  162;  Barter  v.  People,  204  111.  158; 
People  V.  McCuIlough,  210  111.  488;  Illi- 
nois Cent.  R.  Co.  v.  Truesdell,  68  111. 
App.  324;  La  Fevre  v.  Du  Brule,  71 
III.    App.    263;    McDonald    v.    Harris, 

75  111.  App.  1x1 ;  Drum  v.  Doepheide,  83 
111.  App.  146 ;  Frorcr  v.  Rowley,  84  111. 
App.  446;  Crone  v.  Garst,  88  111.  App. 
124;  Bingham  v.  Spruill;  97  111.  App. 
374;  Heenan  v.  Redmen,  101  III. 
App.  603 ;  Janeway  v.  Burton,  102  111. 
App.  403 ;  Miller  v.  Potter,  102  111.  App, 
483 ;  Springer  v.  Schultz,  X05  111.  App. 
544 ;  Chicago  City  R.  Co.  v.  Bohnow, 
108  111.  App.  346. 

Indiana.  —  Remy  v.  Lilly,  22  Ind. 
App.  X09;  Rinehart  v.  State,  23  Ind. 
App.  419;  Hammond  v.  Evans,  23  Ind. 
App.  501 :  Indianapolis  v.  Mitchell,  27 
Ind.  App.  589 ;  Franklin  v.  Lee,  30  Ind. 
App.  31. 

Iowa.  —  Allbright  v.  Hannah,  103 
Iowa  98;  Teller  v.  Equitable  Mut.  L. 
Assoc,  X08  Iowa  17;  State  v.  Blain, 
1x8  Iowa  466;  Connell  v.  Connell,  119 
Iowa  602;  Ritchey  v.  Ritchey,  (Iowa 
1899)   79  N.  W.  Rep.  280. 

Kansas.  —  Winfield  Bldg.,  etc.,  Assoc. 
V.  McMullen,  59  Kan.  493;  Brown  v, 
Wheeler,   62   Kan.   676. 

Kentucky.  —  Richardson  v.  HuflF,  (Ky. 
1897)  43  S.  W.  Rep.  454 ;  Louisville, 
etc,  R.  Co.  V.  Tinkham,  (Ky.  1898)  44 
S.  W.  Rep.  439;  Miller  v.  Pryse,  (Ky. 
1899)  49  S.  W.  Rep.  776;  Ferrell  v. 
McCoy,  (Ky.  1899)  53  S.  W.  Rep.  23 ; 
Finley  v.  Curd,  (Ky.  1901)  62  S.  W. 
Rep.  SOI ;  Louisville  Ins.  Co.  v.  Hoff- 
man, (Ky.  1902)  70  S.  W.  Rep.  403; 
Curry  v.  Com.,  (Ky.  1903)  74  S.  W. 
Rep.  1077;  Rice  v.  Wyatt,  (Ky.  1903) 

76  S.  W.  Rep.  1087. 

Louisiana.  —  State  v.  Lejeune,  52  La. 
Ann.  463. 

Maine.  —  Berry  v.  Ross,  94  Me.  270. 
Minnesota. — Vosbeck  v.  Kellogg,  78 


Min.  176;  State  v.  Fay,  88  Minn. 
269. 

Missouri.  —  State  v.  Soper,  148  Mo. 
217;  St  Joseph  Folding  Bed  Co.  v. 
Kansas  City,  etc.,  R.  Co.,  148  Mo.  478 ; 
State  V.  Nettles,  153  Mo.  464;  State  v. 
Cushenberry,  157  Mo.  168;  Bresnan  v. 
Grogan,  74  Mo.  App.  587 ;  State  v.  Car- 
penter, (Mo.  X904)  81  S.  W.  Rep.  410; 
Wabash  R.  Co.  v.  Merrielees,  (Mo.  1904) 
81  S.  W.  Rep.  437- 

Montana.  —  State  v.  Brooks,  23  Mont. 
146;  Smith  V.  Shook,  (Mont.  1904)  75 
Pac  Rep.  5x3. 

Nebraska.  —  Hoffine  v.  Ewings,  60 
Neb.  729 ;  Matoushek  v.  Dutcher,  (Neb. 
1903)  93  N.  W.  Rep.  1049. 

New  Jersey,  —  Thomas  v.  Consoli- 
dated Traction  Co.,  62  N.  J.  L.  36; 
Nagel  V.  Mayo,  (N.  J.  1899)  44  Atl. 
Rep.  944 ;  Hoban  v.  Sandford,  etc.,  (^., 
64  N.  J.  L.  426. 

New  York.  —  Bastian  v.  Keystone  Gas 
Co.,  27  N.  Y.  App.  Div.  584;  People  v. 
0*Coimor,  (Ct.  Gen.  Sess.)  37  Misc. 
(N.   Y.)    754. 

North  Carolina.  —  Wilkie  v.  Raleigh, 
etc.,  R.  Co.,  127  N.  Car.  203;  Turner 
V  Davis,  132  N.  Car.  187. 

North  Dakota.  —  Pengilly  v.  J.  I.  Case 
Threshing  Mach.  Co.,  11  N.  Dak.  256. 

Oklahoma.  —  Douthitt  v.  Territory,  7 
Okla.  55 ;  Harvey  v.  Territory,  1 1  Okla. 
156. 

Oregon.  —  State  v.  Mims,  36  Oregon 
3x5 ;  State  v.  Hill,  39  Oregon  90. 

Pennsylvania.  —  Wilson  v.  Talheimer, 
20  Pa.  Co.  Ct.  203. 

South  Dakota.  —  Axiom  Min.  Co.  v. 
White,  10  S.  Dak.  198;  State  v.  Cole- 
man, (S.  Dak.  1904)  98  N.  W.  Rep.  175. 

ri?jraj.  —  Whitfield  v.  State,  40  Tex. 
Crim.  14;  Adler  v.  State,  (Tex.  Crim. 
1899)  50  S.  W.  Rep.  358;  Dansby  v. 
State,  (Tex.  Crim.  1899)  53  S.  W.  Rep. 
105;  Missouri,  etc.,  R.  Co.  v.  Jordan, 
(Tex.  Civ.  App.  1900)  56  S.  W.  Rep. 
619;  Bridges  v.  Williams,  28  Tex.  Civ. 
App.  38;  San  Antonio,  etc.,  R.  Co.  v. 
Moore,  3X  Tex.  Civ.  App.  371  ;  Pelly  v. 
Denison,  etc.,  R^  Co.,  (Tex.  Civ.  App. 
X904)  78  S.  W.  Rep.  542;  Pitman  v. 
Holmes,  (Tex.  Civ.  App.  1904)  78  S.  W. 
Rep.  961. 

Utah.  —  Klopenstine  v.  Hays,  20  Utah 
45 ;  Larsen  v.  Onesite,  21  Utah  38 ; 
State  V.  Ha  worth,  26  Utah  3x0. 

IVashington.  —  O'Toole  v.  Faulkner, 
34  Wash.  371. 

Wisconsin,  —  Knopke  v.  Germantown 
Farmers'  Mut.  Ins.  Co.,  99  Wis.  289. 
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817.  (2)  Definition  of  Cumulative  Evidence.  —  See  notes  i,  2. 

818.  Hew  and  IndeptndMt  Iket.  —  See  note  I. 

819.  Ttnding  to  BfUUish  fiame  Claim.  —  See  note  I. 

831.    (3)  Limitations  of  Rule  —  IMsoretion  of  Trial  Court.  —  See 

notes  I,  2. 

833.    h.  Showing  Newly  Discovered  Evidence  — (i) 

Evidence  in  Support  of  Motion.  —  See  note  i. 

833.    (2)  Case  or  Bill  of  Exceptions.  —  See  note  2. 

In  Vew  Tork  "the  rule  wbich  formerly  pie  v.  Holmes,  33  N.  Y.  App.  Div.  148 ; 
obtained,  that  where  newly  discovered  Kring  v.  New  York  Cent.,  etc.,  R.  Co., 
evidence  was  cumulative  a  motion  for  45  N.  Y.  App.  Div.  373. 
new  trial  based  thereon  should  be  de-  2.  Cxuaiilatiye  ETidence  Sniftelent  if  De- 
nied, has  been  in  furtherance  of  justice  dsiye.  —  Oberlander  v.  Fixen,  129  Cal. 
virtually  abolished,"  Keister  v,  Rankin,  690;  Parsons  v,  Lewiston,  etc.,  St.  R. 


34  N.  Y.  App.  Div.  288,  except  in  crim- 
inal cases,  People  v,  O'Connor,  (Ct.  Gen. 
Sess.)  37  Misc.  (N.  Y.)  754. 

§17.  1.  Twin  Springs  Placer  Co.  v. 
Upper  Boise  Hydraulic  Min.  Co.,  6 
Idaho  687  [quoting  14  Encyc.  of  Pl. 
AND  pR.  815-817];  Georgia  Southern, 
etc.,  R.  Co.  V.  Zarks,  108  Ga.  800;  Union 
Cent.  L.  Ins.  Co.  v.  Loughmiller,  (Ind. 
App.  1903)  69  N.  E.  Rep.  264;  Corkery 
r.  Central  R.  Co.,  (N.  J.  1899)  43  Atl. 
Rep.  655. 

Teitimony  of  New  Witnesses  to  Same 
Paet.  —  Cumulative  evidence  is  "  addi- 
tional evidence  of  the  same  kind  or  de- 
gree as  that  previously  given,  and  upon 
the  same  point,  which  in  substance  and 
effect  simply  repeats  or  adds  to  what 


Co.,  96  Me.  503 ;  Chadron  Loan,  etc, 
Assoc.  V,  Scott,  (Neb.  1903)  96  N.  W. 
Rep.  220;  German  Nat  Bank  v.  Ed- 
wards, 6z  Neb.  604;  Keister  v,  Rankin, 
34  N.  Y.  App.  Div.  288;  Kring  v.  New 
York  Cent.,  etc.,  R.  Co.,  45  N.  Y.  App. 
Div.  373 ;  Benta  v.  Harris,  (N.  Y.  City 
Ct.  Gen.  T.)  27  Misc.  (N.  Y.)  648; 
Pengilly  v.  J.  I.  Case  Threshing  Mach. 
Co.,  II  N.  Dak.  256.  See  also  People 
V,  Lapique,  136  Cal.  503 ;  State  v,  Al- 
bert, 109  La.  201 ;  Hess  v,  Sloane,  47 
N.  Y.  App.  Div.  585 ;  Klinger  v,  Mar- 
kowitz,  54  N.  Y.  App.  Div.  299; 
Solo  wye  v,  Hazlett,  (N.  Y.  City  Ct. 
Gen.  T.)  35  Misc.  (N.  Y.)  197;  Wilson 
V.  Seaman,  15  S.  Dak.  103. 
In  Criminal  Cases  a  different  rule  pre- 


has  before  been  testified."     St.  Joseph     vails  in  New  York,  the  statute  expressly 


Folding  Bed  Co.  v,  Kansas  City,  etc.,  R. 
Co.,  148  Mo.  478. 

"  The  fact   that   the   testimony   may 
tend  to  prove  the  same  issue  upon  which 


providing  that  the  evidence  must  not  be 
cumulative.     People  v.  O'Connor,   (Ct. 
Gen.  Sess.)  37  Misc.  (N.  Y.)  754. 
S33.  1.  Affidavits  are  necessary.  State 


proof  was  offered   on   the  trial   is  not     v,    Flutcher,    166    Mo.    582.     See   also 
enough    to    make    it    cumulative,    and     Jackson  v.  State,  161  Ind.  z^\  Turners. 


whether  or  not  it  is  cumulative  is  to  be 
determined  from  its  kind  and  charac- 
ter, rather  than  from  its  effect."  Win- 
field  Bldg,  etc.,  Assoc,  v,  McMullen,  59 
Kan.  493. 

2.  See  Hammond  v.  Evans,  23  Ind. 
App.  501 ;  People  v,  O'Connor,  (Ct.  Gen. 
Sess.)  Z7  Misc.  (N.  Y.)  754. 

Lost  Instrument  Is  Cumulative  Evi- 
denoe. —  Contra,  see  Mercer  v.  King, 
(Ky.  1897)  42  S.  W.  Rep.  106. 

81§.  1.  Fellows  V,  State,  114  Ga. 
233;  Clark  V.  Gallagher,  74  Vt.  331. 

819.     1.   Bullard  V.  Bullard,  zi2lowa 

423. 

831.  1.  Not  Insnperable  Objection. — 
That  the  newly  discovered  evidence  is 
cumulative  is  not  an  insuperable  ob- 
jection to  granting  a  new  trial.     Peo- 


Davis,  132  N.  Car.  187. 

Time  to  Present  Proof.  —  The  motion 
need  not  be  supported  by  affidavits  filed 
at  the  time,  nor  need  the  motion  be 
verified ;  it  is  sufficient  where  the  affi- 
davit disclosing  the  newly  discovered 
evidence  is  presented  at  the  hearing, 
and  where  such  evidence  is  documentary 
in  character  the  names  of  the  witnesses 
by  whom  it  will  be  proved  are  imma- 
terial and  need  not  be  disclosed  in  the 
motion.  St.  Louis,  etc.,  R.  Co.  v,  Gas- 
ton, 67  Kan.  217. 

Kotioe.  —  The  testimony  of  the  new 
witnesses  should  be  taken  upon  reason- 
able notice  to  the  opposing  party.  Fitch 
V.  Sidelinger,  96  Me.  70. 

823.  2.  New  York.  —  Bridenbecker 
V.  Bridenbecker,  75  N.  Y.  App.  Div.  6. 
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833.  (3)  Affidavit  of  Applicant  —  Gtonerally.  —  See  notes  3,  4. 

834.  See  note  i. 

Btoting  Faou  ProYing  Dillgtnoe.  —  See  notes  2,  3. 
895.     AiadATit  of  Attorney  for  Applicant.  —  See  note  I. 


893.  8.  AilldaTltof  Applieant  ITeoas- 

r,  —  Draper  v,  Taylor,  58  Neb.  787 
[citing  14  Encyc.  of  Pl.  and  Pr.  823] ; 
State  V.  Lucas,  147  Mo.  70 ;  States. Soper, 
148  Mo.  217;  State  v,  Gordon,  153  Mo. 
576;  State  V.  McKenzie,  177  Mo.  699; 
Smith  V.  Shook,  (Mont.  1904)  75  Pac. 
Rep.  513;  Nebraska  Telephone  Co.  v, 
Jones,  60  Neb.  396;  Gamble  v.  State, 
(Tex.  Crim.  1899)  50  S.  W.  Rep.  458- 
See  also  Vick  v.  State,  (Tex.  Grim. 
1899)  51  S.  W.  Rep.  1 1 17;  King  v.  Hill, 
(Tex.  Civ.  App.  1903)  75  S.  W.  Rep. 

550. 

Kotion  by  Corp9ration.  —  An  affidavit 
by  an  officer  as  to  the  corporation's 
knowledge  of  the  evidence  and  as  to  its 
diligence  is  insufficient  where  it  is  not 
shown  what  knowledge  the  affiant  had 
that  the  other  officers  had  no  knowl- 
edge of  the  alleged  newly  discovered 
evidence.  Lee-Kinsey  Implement  Co.  v, 
Jenks,  13  Colo.  App.  265. 

An  affidavit  by  the  attorney  of  a  cor- 
poration stating  that  the  evidence  is 
newly  discovered  as  to  him  is  insuffi- 
cient where  it  appears  that  other  agents 
of  the  corporation  had  been  employed 
to  gather  evidence  and  it  is  not  shown 
that  they  did  not  know  of  the  evidence 
at  the  time  of  the  trial.  Missouri,  etc., 
R.  Co.  V.  Rack,  21  Tex.  Civ.  App.  667. 

4.   Brown  v.  State,  105  Ga.  640. 

Where  the  Applioant  Has  Two  Attor- 
neys the  affidavits  of  both  of  them 
should  be  adduced.  King  v.  Hill,  (Tex.- 
Civ.  App.  1903)  75  S.  W.  Rep.  550. 

894.  1.  What  Affidavit  Must  Show  — 
—  In  General,  —  The  applicant  should 
show  what  diligence  was  used  in  pre- 
paring for  the  first  trial ;  how  the  new 
evidence  was  discovered;  of  what  it 
consisted  and  what  it  will  establish ; 
and  why  it  was  not  discovered  before 
the  trial;  and  the  affidavit  must  make 


The  Nature  of  the  Newly  Discovered 
Evidence  should  be  stated  as  specifically 
as  practicable.  A  mere  statement  of  its 
general  object  is  not  sufficient.  German 
Ins.  Co.  V,  Frederick,  57  Neb.  538. 

8.  Howell  V.  People,  178  111.  176,  hold- 
ing that  an  affidavit  which  fails  to  show 
of  whom  inquiry  was  made  fails  to 
establish  the  exercise  of  reasonable  dili- 
gence. 

3.  State  V.  Hill,  39  Oregon  90,  citing 
14  Encyc.  of  Pl.  and  Pr.  824.  See 
also  the  following  cases: 

Florida,  —  Mitchell  v.  State,  43  Fla. 

584. 

Illinois,  —  Howell  v.  People,  178  111. 
176. 

Indiana, — Campbell  v,  Nixon,  25  Ind. 
App.  90 ;  Sulzer-Vogt  Mach.  C^.v.  Rush- 
ville  Water  Co.,  (Ind.  App.  1902)  62 
N.  E.  Rep.  649. 

Iowa.  —  Scott  V,  Hawk,  105  Iowa  467. 

Minnesota,  —  Revor  v,  Baglcy,  y6 
Minn.  326. 

Missouri,  —  State  v,  Cushenberry,  157 
Mo.  168. 

New  lersey.  —  Hoban  v.  Sandford, 
etc.,  Co.,  64  N.  J   L.  426. 

New  York, — See  Thompson  v.Welde, 
2y  N.  Y.  App.  Div.  186. 

North  Carolina,  —  Turner  v,  Davis, 
132  N.  Car.  187. 

Oklahoma,  —  B.  S.  Flfrsheim  Mer- 
cantile Co.  V,  Gillespie,  (Okla.  1904) 
77  Pac.  Rep.  183. 

Texas,  —  Ford  v,  Addison,  (Tex.  Civ. 
App.  1898)  46  S.  W.  Rep.  no;  Sarvis 
V,  State,  (Tex.  Crim.  1898)  47  S.  W. 
Rep.  463  ;  Gonzales  v,  Adoue,  (Tex.  Civ. 
App.  1900)  56  S.  W.  Rep.  543;  Gulf, 
etc.,  R.  Co.  V.  Blanchard,  (Tex.  Civ. 
App.  1903)  73  S.  W.  Rep.  88. 

Wisconsin.  —  Kurtz  v,  Jelleff,  104 
Wis.  27, 

Xost  State  Faets  Bebnttlng  Infinrenoe  of 


it  clear  that  the  failure  to  produce  the  Kegllgenoe.  —  See  Rinehart  v.  State,  23 

evidence  was  not  through  the  affiant's  Ind.  App.  419. 

own  want  of  diligence.    Lee-Kinsey  Im-  §S5,     1.  Affidavit  of  Attorney  Insnffl- 

plement   Co.   v,   Jenks,    13    Colo.   App.  dent.  —  Draper  v,  Taylor,  58  Neb.  787 


265. 

The  Names  of  the  New  Witnesses  and 
the  Particular  Facts  they  are  expected 
to  prove,  with  the  grounds  of  such  ex- 
pectation, should  be  stated  by  affidavit. 
Fitch  V,  Sidelinger,  96  Me.  70. 


[citing  14  Encyc.  of  Pl.  and  Pr.  825] ; 
Malone  v.  State,  116  Ga.  272. 

The  Affidavit  of  the  Father  of  the 
Xovant  as  to  exercise  of  due  diligence 
is  insufficient.  Brown  v.  State,  105  Ga. 
640. 
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836.  AffldaTiti  of  Hew  Witnauet.  —  See  notes  I,  2. 

837.  See  notes  i,  2. 

12.  Errors  of  Law  Ooourring  at  Trial — a.  What  Errors 
May  Be  Included.  —  See  notes  3,  4. 

838.  See  notes  i,  3. 

b.  Errors  in  Pleadings.  —  See  note  4. 

899*     Dediiou  on  Demurrers  and  Motione.  —  See  note  I. 


936.  1.  Territory  v,  Claypool,  (N. 
Mex.  1903)  71  Pac.  Rep.  463,  citing  14 
Encyc.  op  Pl.  and  Pr.  826.  See  also 
the  following  cases: 

Indiana.  —  Spaulding  v.  State,  (Ind. 
1904)   70  N.  E.  Rep.  243. 

Iowa,  —  Stover  v.  Flower,  120  Iowa 

SM. 

Missouri.  —  State  v.  Nettles,  153  Mo. 
464;  State  V.  Cushenberry,  157  Mo. 
x68;    State    v.    McCullough,    171    Mo. 

571. 

Netv  York.  —  Seaman  v.  Clarke,  75 
N.  Y.  App.  Div.  345;  Cheever  v.  Scot- 
tish Union,  etc.,  Ins.  Co.,  86  N.  Y.  App. 
Div.  331 ;  People  v.  Moore,  (Ct.  Gen. 
Sess.)  29  Misc.  (N.  Y.)  574;  Armstrong 
Mfg.  Co.  V.  Thompson,  (Supm.  Ct.  App. 
T.)  88  N.  Y.  Supp.  151. 

Oklahoma.  —  Huster  v,  Wynn,  8  Okla. 

569. 

Texas.  —  Little  v.  State,  42  Tex. 
Crim.  551 ;  Faucett  v.  State,  (Tex.Crim. 
1903)  73  S.  W.  Rep.  807. 

Criminal  Caaee.  —  State  v.  Jones,  112 
La.  980. 

Information  and  Belief.  — ^  People  v. 
Moore,   (Ct.  Gen.  Sess.)   29  Misc.   (N. 

Y.)  574. 

Ai&dayit  Kot  Obtainable  in  Time.  — 
Where  the  affidavit  of  the  new  witness 
cannot  be  obtained  in  time  to  be  served 
with  the  motion  papers  the  nature  of 
the  testimony  and  that  it  is  obtainable 
should  be  shown  by  affidavits  accom- 
panying such  motion  papers.  Eikhoff  v. 
Wayne  Circuit  Judge,  129  Mich.  150. 

In  Georgia  on  a  motion  for  a  new 
trial  under  Civ.  Code,  S  5481,  on  the 
ground  of  newly  discovered  witnesses, 
affidavits  should  be  adduced  showing 
their  residence,  associates,  means  of 
knowledge,  character,  and  credibility. 
Hatcher  v.  State,  116  Ga.  617;  Miller  v. 
State,  118  Ga.  12. 

2.  Butterworth  v.  Pfeifer,  80  111.  App. 
240.  See  also  State  v.  Norman,  159 
Mo.  531. 

On  a  Bill  of  Beview  to  obtain  a  new 
trial  the  precise  or  substantial  charac- 
ter  of   the   newly   discovered   evidence 


should   be  shown.     Griffith  v.  Griffith, 
(Tenn.  Ch.  1898)  46  S.  W.  Rep.  340. 

8d7.  1.  Draper  v.  Taylor,  58  Neb. 
787  letting  14  Encyc.  of  Pl.  and 
Pr.  825  (827),  and  also  supporting  the 
preceding  statements  of  the  text  para- 
graph] ;  Janeway  v.  Burton,  102  HI. 
App.  403,  affirmed  201  111.  78;  Chicago 
City  R.  Co.  V.  Bohnow,  108  111.  App. 
346 ;  State  v.  Reinheimer,  109  Iowa 
624;  State  V.  Nettles,  153  Mo.  464; 
State  V.  Cushenberry,  157  Mo.  168; 
Nebraska  Telephone  Co.  v.  Jones,  60 
Neb.  396 ;  Huster  v.  Wynn,  8  Okla.  569. 
See   also   Elliott   v.   Martin,   27   Mont. 

519. 

2.  Territory  v.  Clasrpool,  (N.  Mex. 
1903)  71  Pac.  Rep.  463,  citing  14  Encyc. 
OF  Pl.  and  Pr.  827. 

8,  Glaser  v.  Glaser,  13  Okla.  389, 
wherein  it  was  said :  "  This  ground  for 
new  trial  embraces  every  ruling  of  the 
trial  court  from  the  time  the  impanel- 
ing of  the  jury  begins  until  the  verdict 
of  the  jury  is  received  and  recorded." 

4.  Guyer  v.  Davenport,  etc.,  R.  Co., 
196  111.  370,  quoting  14  Encyc.  of  Pl. 
AND  Pr.  827  [828,  829]. 

Decisions  on  Motione  Before  Trial.  — 
Rigdon  V.  Ferguson,  172  Mo.  49. 

S39.  1.  Guyer  v.  Davenport,  etc., 
R.  Co.,  196  111.  370,  quoting  14  Encyc 
OF  Pl.  and  Pr.  827  [828]  -  829. 

8.  The  Oonflrmation  of  a  Sale  or  a  re- 
fusal to  confirm  is  not  a  proper  ground 
for  a  new  trial.  Matter  of  Richards, 
139  Cal.  72;  Linton  v.  Gathers,  (Neb. 
1903)  95  N.  W.  Rep.  1044. 

4.  Guyer  v.  Davenport,  etc.,  R.  Co., 
196  111.  370  {.quoting  14  Encyc.  of  Pl. 
and  Pr.  828-829] ;  Kelly  v.  Strouse, 
116  Ga.  872;  Simpson  v.  Wicker,  120 
Ga.  418 ;  Mann  v.  Barkley,  21  Ind.  App. 
152. 

§39.  1.  Brought  v.  Cherokee  Na- 
tion, (Indian  Ter.  1902)  69  S.  W.  Rep. 
937 ;  Guyer  v.  Davenport,  etc.,  R.  Co., 
196  111.  370  [both  cases  citing  or  quoting 
14  Encyc  of  Pl.  and  Pr.  829] ;  Holle- 
man  v.  Bradley  Fertilizer  Co.,  106  Ga. 
156;  Southern  R.  Co.  v.  Cook,  106  Ga. 
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880,    c.  Decisions  on  Motions  Pertaining  to  Conduct 
OF  Trial.  —  See  note  i. 
831.    See  notes  i,  2. 


450;  Geveland  v.  State,  109  Ga.  26$  \ 
Carter  v.  Johnson,  112  Ga.494;  Brackett 
V.  Brackett,  23  Ind.  App.  530;  Indiana 
Natural,  etc.,  Gas  Co.  v.  Anthony,  26 
Ind.  App.  307.  See  also  Willis  v,  Har- 
rell,  118  Ga.  906.  But  see  Campbell  v. 
Great  Falls,  27  Mont.  37. 

floAdeney  of  Pleadingi  — Swett  v. 
Gray,  141  Cal.  63 ;  Simon  Newman  Co. 
V.  Lassing,  141  Cal.  174;  State  v. 
Thompson,  149  Mo.  441. 


830.  1.  Motion  to  QomIi  Ezoontioii. 
—  A  motion  for  a  new  trial  is  unneces- 
sary to  review  the  ruling  on  a  motion 
to  recall  and  quash  an  execution.  Little 
V,  Atchison,  etc.,  R.  Co.,  (Indian  Ter. 
1903)  76  S.  W.  Rep.  283. 

A  Motion  to  Seinstato  tho  Caoio  after 
dismissal  of  an  appeal,  if  denied,  is  not 
a  ground  for  a  new  trial.  Mann  v. 
Barkley,  21  Ind.  App.  152. 

A  Motion  to  Compel  tiie  Clork  to  Fay 


Bedaiona  on  Domnrrer. —  Equitable  Se-     Fundi    held  by  him  may  be  reviewed 


curities  Co.  v,  Worley,  108  Ga.  760; 
Waldrop  v.  Wolff,  114  Ga.  610;  Savan- 
nah, etc.,  R.  Co.  V.  Renfroe,  115  Ga. 
774;  Cooper  V.  Chamblee,  114  Ga.  116; 
Kelly  V*  Strouse,  116  Ga.  872;  Helberg 
V.  Hammond  Bldg.,  etc.,  Sav.  Assoc,  31 
Ind.  App.  58 ;  Mechanics*  Sav.  Bank  v. 
Harding,  65  Kan.  655 ;  Charles  Schatz- 
lein  Paint  Co.  v.  Passmore,  26  Mont. 
500.  See  also  Slobodisky  v,  Curtis,  58 
Neb.  211;  Natrona  County  v.  Shaffner, 
10  Wyo.  181. 

Demnrrer  to  Indiotment.  —  Colwell  v. 
State,  112  Ga.  75;  Heard  v.  State,  113 
Ga.  444 ;  Hancock  v.  State,  114  Ga.  439 ; 
Williams  v.  State,  115  Ga.  588;  Bel- 
linger V.  State,  116  Ga.  545;  Veal  v. 
State,  116  Ga.  589;  Long  v.  State,  iz8 
Ga.  319. 

MisMui— Motion  to  Strike  Out  Parte 
of  Pleadinga.  —  Anderson  v.  Stapel,  80 
Mo.  App.  115;  State  v.  Fargo,  151  Mo. 
280;  Lorts  V,  Wash,  275  Mo.  487. 

A  similar  rule  prevails  in  Kentucky. 
Simpson  v.  Carr,  (Ky.  1903)  76  S.  W. 
Rep.  346;  Royer  Wheel  Co.  v,  Dunbar, 
(Ky.  1903)  76  S.  W.  Rep.  366. 

Allowing  Amendments  to  Pleadings.  — 
In  Georgia  the  improper  allowance  of 
an  amendment  to  a  petition  is  not  a 
ground  for  a  new  trial.  Bullock  v. 
Cordele  Sash,  etc..  Lumber  Co.,  114  Ga. 
627;  Hammond  v,  George,  116  Ga.  792; 
Lowery  v.  Idleson,  117  Ga.  778. 

But  in  Missouri  error  in  permitting 
the  amendment  of  a  petition  so  as  to 
conform  to  the  evidence  should  be  as- 
signed as  a  ground  for  a  new  trial  in 
order  to  be  reviewed  on  appeal.  Chance 
V.  Jennings,  159  Mo.  544. 

A  Motion  to  Dismiss  for  want  of  juris- 
diction in  the  court  to  hear  the  cause 
cannot  be  reviewed  by  motion  for  a  new 
trial.  Heery  v.  Burkhalter,  113  Ga. 
1043;  Daniel  v.  State,  115  Ga.  205. 


without  a  motion  for  a  new  trial.  Slobo- 
disky V.  Curtis,  58  Neb.  211. 

§31.  1.  Generally  —  Errors  Before 
Verdict.  —  In  Kansas  and  Nebraska  the 
rule  is  laid  down  that  alleged  errors 
committed  by  the  court  preceding  the 
return  of  the  verdict  should  be  brought 
to  the  attention  of  the  court  on  a  mo- 
-tion  for  a  new  trial.  Clement  v.  Hart- 
zell,  60  Kan.  317;  Broadwater  v.  Fox- 
worthy,  57  Neb.  406. 

Motion  for  Change  of  Venne.  —  Chicago, 
etc.,  R.  Co.  V.  Curless,  27  Ind.  App.  306 ; 
Chicago,  etc.,  R.  Co.  v.  Weeks,  27  Ind. 
App.  438;  Bogue  r.  Murphy,  29  Ind. 
App.  292;  Citizens  St.  R.  Co.  v.  Shep- 
herd, 29  Ind.  App.  412;  State  v.  Boyd, 
178  Mo.  2.  See  also  Goodwin  v.  Bent- 
ley,  30  Ind.  App.  477. 

Motion  for  Continuance.  —  Lichliter  v. 
Russell,  89  111.  App.  62 ;  Collett  v.  State, 
156  Ind.  64;  Adams  v.  Ulsh,  26  Ind. 
App.  516;  Lion  Ins.  Co.  v.  Wicker, 
(Tex.  Civ.  App.  1899)  54  S.  W.  Rep. 
294. 

Ifonsnit. —  Casto  v,  Eigeman,  (Ind. 
1904)  70  N.  E.  Rep.  807. 

Demnrrer  to  Evidence.  —  Buoy  v, 
Clyde  Milling,  etc.,  Co.,  (Kan.  1904)  75 
Pac.  Rep.  466 ;  Coy  v.  Missouri  Pac.  R. 
Co.,  (Kan.  1904)  76  Pac.  Rep.  844. 

Direction  of  Verdict.— Mc Daniel  v. 
Allison,  115  Ga.  751;  Bane  v,  Keefer, 
152  Ind.  544;  Rhodius  v.  Johnson,  24 
Ind.  App.  401 ;  Chicago,  etc.,  R.  Co.  v, 
Richards,  28  Ind.  App.  46;  Kistler  v. 
Slaughter,  (Ky.  1899)  50  S.  W.  Rep. 
529;  Link  V,  Reeves,  (Neb.  1902)  91 
N.  W.  Rep.  506.  Contra,  Lovejoy  v. 
Campbell,  (S.  Dak.  1902)  92  N.  W.  Rep. 
24. 

In  Wisconsin,  where  an  exception  has 
been  taken  to  the  ruling  on  a  motion 
to  direct  a  verdict  it  may  be  reviewed 
without  a  motion  for  a  new  trial.  Zahn 
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V.  Milwaukee,  etc.,  R-  Co.,  114  Wis.  38; 
Prichard  v.  Deering  Harvester  Co.,  117 
Wis.  97.  See  also  Lawless  v.  State,  114 
Wis.  189. 

In  Georgia  a  direct  bill  of  exceptions 
is  a  proper  method  for  correcting  an 
error  in  directing  a  verdict,  but  such 
error  is  also  a  gn^ound  for  a  new  trial. 
Webb  V,  Hicks,  117  Ga.  335. 

StrlUng  Out  Interrogatories.  —  The  ac- 
tion of  the  trial  court  in  striking  out 
interrogatories  should  be  presented  in  a 
motion  for  a  new  trial  in  order  to  ob- 
tain a  review  of  the  ruling  in  the  ap- 
pellate court.  Noah  v.  German- Ameri- 
can Bldg.  Assoc,  31  Ind.  App.  504. 

Overruling  Ezoeptioni  to  a  Beferee'i  Ba- 
port  should  be  called  to  the  attention  of 
the  trial  court  on  a  motion  for  a  new 
trial.  Bosley  v.  Cook,  85  Mo.  App. 
422. 

An  objection  that  the  court  inter- 
rupted a  trial  and  referred  the  cause  to 
a  master  commissioner  should  be  raised 
on  a  motion  for  a  new  trial,  and  not 
brought  up  as  an  independent  error  on 
appeal.  Tilden  v,  Whitely  Malleable 
Casting  Co.,  27  Ind.  App.  53. 

Beftisal  to  Grant  a  Jnry  Trial  cannot  be 
made  the  subject  of  an  independent  as- 
signment. Brandis  v.  Grissom,  26  Ind. 
App.  661. 

So  a  refusal  to  submit  the  cause  to 
other  than  the  regular  jury  panel  should 
be  assigned  as  a  ground  for  a  new  trial, 
and  not  as  an  independent  error.  Chi- 
cago, etc.,  R.  Co.  V,  Weeks,  27  Ind.  App. 

438. 
831.    2.  Bulinge  Kot  Pertaining  to 

Trial. — Slobodisky  v.  Curtis,  58  Neb.  211. 

839*  1.  See  Little  v.  Atchison,  etc., 
R.  Co.,  2  Indian  Ter.  551.  But  see 
Thome  v.  American  Distributing  Co., 
117  Fed.  Rep.  973. 

2.  Error  in  Instmetion  Mnit  Be  Ai- 
iigned  ae  Oroond  for  Hew  Trial  —  Ala- 
bama.—  Dothan  Bank  v.  Wilks,  132 
Ala.  573. 

Indiana.  —  Young  v.  Montgomery, 
161  Ind.  68;  Port  Huron  Engine,  etc., 
Co.  V.  Smith,  21  Ind.  App.  233 ;  Jean 
V.  State,  25  Ind.  App.  339 ;  Citizens  St. 
R.  Co.  v.  Shepherd,  30  Ind.  App. 
103. 

Kentucky. —  Evening  Post  Co.  v.  Cau- 
field,  (Ky.  1902)  66  S.  W.  Rep.  502. 

Missouri.  —  M inter  v.  Bradstreet  Co., 
174  Mo.  444;  Brown  v.  Mays,  80  Mo. 
App.  81 ;  Story,  etc..  Piano  Co.  v.  Gib- 


bons, 96  Mo.  App.  218;  FuUerton  v. 
Carpenter,  97  Mo.  App.  197;  Waters- 
Pierce  Oil  Co.  V.  Jackson  Junior  Zinc 
Co.,  98  Mo.  App.  324 ;  King  v.  Exchange 
Bank,  (Mo.  App.  1904)  78  S.  W.  Rep. 
1038. 

Nebraska.  —  Farwell  v,  Chicago,  etc., 
R.  Co.,  52  Neb.  614;  Lackey  v.  State, 
56  Neb.  298 ;  Sullivan  v.  State,  58  Neb. 
796 ;  Schmitt,  etc.,  Co.  v,  Mahoney,  60 
Neb.  20;  Engel  v.  Dado,  (Neb.  1902) 
92  N.  W.  Rep.  629;  Wayne  First  Nat. 
Bank  v.  Tolerton,  (Neb.  1903)  97  N.  W. 
Rep.  248. 

Oklahoma,  —  Boyd  v.  Bryan,  1 1  Okla. 
56;  Glaser  t;.  Glaser,  13  Okla.  389. 

Texas.  —  Ford  v.  State,  41  Tex.  Crim. 
I ;  Boone  v.  State,  (Tex.  Crim.  1901) 
60  S.  W.  Rep.  759.  But  see  Ft.  Worth, 
etc.,  R.  Co.  V,  Sivells,  28  Tex.  Ciy.  App. 

497. 

Where  an  Ezoeption  to  the  laatmetioiia 
Hai  Been  Taken  a  motion  for  a  new 
trial  is  unnecessary.  Carter  v.  Seattle, 
21  Wash.  585 ;  Ellis  v.  Leonard,  107 
Iowa  487;  Lingle  v.  Lingle,   121  .Iowa 

133. 

In  Illinoit  a  motion  for  a  new  trial 
is  not  essential  in  order  to  obtain  a  re- 
view in  the  appellate  court  of  instruc- 
tions given  or  refused.  Dearborn  Foun- 
dry Co.  V,  Rielly,  79  111.  App.  281  ;  Ben- 
nett V.  Brown  Hoisting,  etc.,  Mach.  Co., 
89  111.  App.  113.  But  where  a  motion 
for  a  new  trial  is  made,  such  errors 
must  be  assigned  in  the  motion  or  they 
will  be  deemed  waived.  West  Chicago 
St.  R.  Co.  V.  Krueger,  i68  III.  586;  Kehl 
V.  Abram,  210  III.  218;  Illinois  Cent.  R. 
Co.  V.  Sanders,  66  111.  App.  439 ;  Elgin 
V.  Thompson,  98  III.  App.  360 ;  Gerhards 
V.  Johnson,  105  III.  App.  65.  See  also 
Supreme  Ct.  of  Honor  v.  Barker,  96  111. 
App.  490  ;  Danville  v.  Bolton,  97  111.  App. 
94;  Whiteside  v.  Collier,  100  111.  App. 
611 ;  Snyder  v.  Nelson,  loi  111.  App.  619; 
Spolek  Denni  Hlasatel  v.  Hoffman,  105 
111.  App.  170;  Chilton  v.  Chilton,  106 
111.  App.  388 ;  Brillow  v.  Oziemkowski, 
112  111.  App.  165. 

In  Oeorgia,  under  the  Act  of  Dec. 
20,  1898,  a  motion  for  a  new  trial  is 
dispensed  with  where  erroneous  in- 
structions are  given  which  prevent  a 
fair  trial.  Taylor  v.  Reese,  108  Ga. 
379.  But  this  is  only  where  such  rulings 
necessarily  control  the  verdict  or  judg- 
ment rendered.  Smith  v.  Smith,  iia 
Ga.  35 1. 
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833.    e.  Errors  in  Evidence.  —  See  note  2. 
835.   /.  Harmless  Errors  of  Law.  —  See  note  i. 

838.  TI  New  Tbial  ik  Cbimihal  Cases  —  6.  Grounds  for  Hew 

Trial  —  a.  In  General  —  Sututory  Bight  Only.  —  See  note  7. 

839.  b.  Irregularity  in  Procedure.  —  See  notes  i,  2,  7. 
841.    e.  Verdict    Contrary  to   Evidence  or  Law  — 

Wdght  and  Snfieieney  of  Eyldenoe.  —  See  notes  I,  2. 

ter  V.  Seattle,  21  Wash.  585.  So  in  a 
criminal  case.  People  v.  Walker,  14J 
Cal.  90. 

Where  the  Txinl  Ii  by  the  Conrt  With- 
out a  Jnry  a  motion  for  a  new  trial  is 
unnecessary  to  review  errors  in  admit- 
ting and  excluding  evidence.  Alton  v. 
Foster,  207  111.  150;  Citizens  Nat.  Bank 
V,  Walton,  96  Va.  435. 

835*  1.  Connecticut, —  Porter  v. 
Orient  Ins.  Co.,  72  Conn.  5x9. 

Georgia.  —  Brown  v.  Ison,  105  Ga. 
722  \  Edgar  v.  Walker,  106  Ga.  454; 
Long  V.  Oliver,  107  Ga.  360;  Williams 
V.  State,  Z07  Ga.  721 ;  Harrell  v.  Davis, 
108  Ga.  789;  Macon  Consol.  St.  R.  Co. 
V.  Barnes,  113  Ga.  212;  Raleigh,  etc., 
R.  Co.  V.  Bradshaw,  113  Ga.  862;  Hol- 
lingsworth  v.  Howard,  1x3  Ga.  1099; 
McCoUum  V.  State,  119  Ga.  308. 

Illinois.  —  Beifeld  v.  Pease,  101  111. 
App.  539. 

Minnesota.  —  See  Aske  v.  Duluth, 
etc.,  R.  Co.,  83  Mimi.  197. 

Missouri.  —  Edwards  v,  Missouri  R. 
Co.,  82  Mo.  App.  478. 

Montana.  —  Charles  Schatzlein  Paint 
Co.  V,  Passmore,  26  Mont.  500. 

North  Carolina.  —  Collins  v,  Collins, 
125  N.  Car.  98. 

United  States. —  Edwards  v.  Southern 
R.  Co.,  102  Fed.  Rep.  720. 

838.  7.  Hubbard  v.  State,  (Neb. 
1904)  xoo  N.  W.  Rep.  153;  People  v. 
O'Connor,  (Ct.  Gen.  Sess.)  37  Misc.  (N. 
Y.)  754. 

§30.  1.  For  Failure  to  Swear  a  Wit- 
neii  a  new  trial  will  be  granted  in  a 
criminal  case.  Langford  v.  U.  S.,  (In- 
dian Ter.  1903)  76  S.  W.  Rep.  in; 
State  V.  Lugar,  115  Iowa  268.  Contra, 
Coleman  v.  State,  43  Tex.  Crim.  15. 

S.  Abeence  of  Judge  from  Court  Bom. — 
The  temporary  absence  of  the  judge 
from  the  court  room  has  been  held  to 
be  sufficient  ground  for  a  new  trial  not- 
withstanding no  injury  could  be  pointed 
out.  Bateson  v.  State,  (Tex.  Crim. 
1904)  80  S.  W.  Rep.  88.  See  also  Peo- 
ple V.  Blackman,  127  Cal.  248. 

7.   State  V.  Brockhaus,  72  Conn.  109. 

S41,    1.    State  v.  Howser,  (N.  Dak. 


t3*  8.  Alabama.  —  Dothan  Bank 
V.  Wilks,  132  Ala.  573 ;  McCarver  v. 
Doe,  135  Ala.  542. 

Arizona.  —  Newhall  v.  Porter,  (Ariz. 
1900)  62  Pac.  Rep.  689. 

Arkansas.  —  Pearrow  v.  Gleason,  66 
Ark.  646,  50  S.  W.  Rep.  870;  St.  Louis, 
etc.,  R.  Co.  V.  Baker,  67  Ark.  531 ;  Allen 
V.  State,  70  Ark.  337 ;  Choctaw,  etc.,  R. 
Co.  V.  Goset,  70  Ark.  427. 

Illinois.  —  Chicago,  etc.,  R.  Co.  v. 
Haselwood,  194  111.  69;  Niedner  v. 
Friedrich,  69  111.  App.  622;  Illinois 
Cent.  R.  Co.  v.  Johnson,  95  111.  App. 
54;  Chicago  G.  W.  R.  Co.  v.  Black,  96 
111.  App.  435.  See  also  Van  Vlissingen 
V.  Blum,  92  111.  App.   145. 

Indiana.  —  Zimmerman  v.  Gaumer, 
152  Ind.  552;  Hedrick  v.  Hall,  155  Ind. 
371;  Jean  v.  State,  25  Ind.  App.  339; 
Adams  v.  Ulsh,  26  Ind.  App.  516. 

Indian  Territory.  —  See  Little  v. 
Atchison,  etc.,  R.  Co.,  2  Indian  Ter.  551. 

Iowa.  —  Crawford  v.  Athletic  Assoc, 
III  Iowa  736 ;  Mallory  Commission  Co. 
V.  Elwood,  120  Iowa  632. 

Kansas.  —  Gossett  v.  Missouri,  etc.,  R. 
Co.,  60  Kan.  856,  56  Pac.  Rep.  78. 

Mississippi.  —  Armstrong  v.  White- 
head, 81  Miss.  35. 

Missouri.  —  Needles  v.  Ford,  167  Mo. 
495 ;  Phillips  V.  Jones,  1 76  Mo.  328 ; 
Gordon  v.  Mansfield,  84  Mo.  App.  367. 

Nebraska.  —  Humpert  v.  McGavock, 
59  Neb.  346 ;  Pioneer  Sav.,  etc.,  Co.  v. 
Eyer,  62  Neb.  810;  State  v.  Alstadt, 
(Neb.  1903)  93  N.  W.  Rep.  696;  Saling 
V.  Saling,  (Neb.  1903)  94  N.  W.  Rep. 
963;  Kellar  v.  Van  Brunt,  (Neb.  1901) 
95  N.  W.  Rep.  668.  See  also  Cobb  v. 
Hadley,  (Neb.  X901)  95  N.  W.  Rep. 
482. 

Oklahoma.  —  Glaser  v.  Glaser,  13 
Okla.  389. 

Contra.  —  If  the  errors  have  been  duly 
excepted  to,  a  motion  for  a  new  trial 
is  unnecessary,  in  a  number  of  states, 
to  procure  a  review  in  the  appellate 
court.  Purcell  v.  Henry,  67  111.  App. 
256;  Stewart  v.  Equitable  Mut.  L.  As- 
soc, no  Iowa  528;  Independent  School 
Dist.  V.  Sweamgin,  X19  Iowa  702;  Car- 
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843.     Conatrnetion  of  EvidniM.  —  See  note  I. 

843,   g.  Errors  of  Law  Occurring  at  Trial  —  what 

Errors  Inolnded.  —  See  note  I. 

Errors  in  Bentenoe  and  Bnllngi  of  Conrt.  —  See  note  5. 
Harmless  Errors.  —  See  note  8. 
844*     Error  in  Admission  or  Enaction  of  Testimony. —  See  note  I. 

849.    h.  Principles  Governing  Decision — where  subetantiai 

JToitioe  Has  Not  Been  Bone.  —  See  note  2. 

846.    VII.  Afplicatioe  bt  Motioh  fob  New  Tbial — 1.  Par- 
poses  and  Objects  of  Motion  —  a.  Generally.  —  See  note  i. 

b.  To  Obtain  Review  by  Trial   Court.  —  See 
note  6. 

c.  To  Obtain  Review  by  Appellate  Court  —  (i) 

Necessity  of  Motion  and  Ruling  Thereon.  —  See  note  8. 


1904)  98  N.  W.  Rep.  352,  citing  14 
Encyc.  of  Pl.  and  Pr.  841. 

§41.  2.  Failnre  to  Frove  Venue.  — 
Tipton  V,  State,  119  Ga.  304. 

Failure  to  Frove  the  Corpue  Delicti 
is  ground  for  a  new  trial.  Gaither  v. 
State,  X19  Ga.  118. 

843.  1.  Watson  v.  State,  zi8  Ga. 
66,  holding  that  a  new  trial  should  be 
granted  "  when  the  evidence  is  circum- 
stantial and  does  not  exclude  every 
other  reasonable  hypothesis  save  that  of 
the  guilt  of  the  accused.'* 

S43.  1.  Taylor  v.  State,  105  Ga. 
846 ;  Womble  r.  State,  107  Ga.  666 ; 
Cleveland  v.  State,  109  Ga.  265 ;  Rucker 
V.  State,  114  Ga.  13;  Sanders  v.  State, 
118  Ga.  329;  State  v,  Hauser,  112  La. 
313;  State  v.  Schnepel,  23  Mont.  523; 
Rumage  v.  State,  (Tex.  Grim.  1900)  55 
S.  W.  Rep.  64. 

Failnre  to  Serve  a  Copy  of  the  Indiotment 
is  not  ground  for  a  new  trial.  Ford 
V.  State,  (Tex.  Grim.  1899)  54  S.  W. 
Rep.  761. 

6.  In  Oeorgia,  however,  objection  to  a 
sentence  imposed,  on  the  ground  that  it 
is  excessive,  or  for  any  reason  illegal 
or  irregular,  cannot  properly  be  made 
a  ground  of  a  motion  for  a  new  trial. 
Burgamy  v.  State,  114  Ga.852;  Bellinger 
V.  State,  116  Ga.  545 ;  Chapman  v.  State, 
118  Ga.  58;  McCollum  v.  State,  119  Ga. 
308.    See  also  Tipton  v.  State,  119  Ga. 

304. 
8.   Echols  V.  State,  109  Ga.  508 ;  State 

V.  Nelson,  (Minn.  1903)  97  N.  W.  Rep. 

652. 

844*  1.  Error  in  Admitting  Inoompe- 
tent  Teetimony.  —  People  v.  Watkins,  23 
N.  Y.  App.  Div.  253. 

845.    2.  Limitation  of  Bole.  —  New 


trials  should  be  granted  only  where  the 
substantial  rights  of  the  accused  have 
been  so  violated  as  to  make  it  reason- 
ably clear  that  a  fair  trial  was  not  had. 
State  V.  Nelson,  (Minn.  1903)  97  N.  W. 
Pep.  652. 

846.  1.  Armstrong  v.  Whitehead, 
81  Miss.  35,  quoting  14  Encyc.  op  Pl. 
AND  Pr.  846,  the  whole  text  paragraph. 

"The  Chief  Objeot  of  a  motion  for  a 
new  trial  is  that,  the  attention  of  the 
trial  court  being  called  to  all  exceptions 
taken  to  its  action,  an  opportunity  may 
be  afforded  for  more  careful  examina- 
tion and  more  mature  deliberation,  that 
errors  may  be  corrected  and  new  trial? 
awarded  in  many  cases  without  the  de- 
lay and  expense  attending  an  appeal." 
Bosley  v.  Cook,  85  Mo.  App.  422.  See 
also  Guyer  v.  Davenport,  etc.,  R.  Co., 
196  111.  370;  Alexander  v.  Flood,  77 
Miss.  925 ;  Brown  v.  Mays,  80  Mo.  App. 
81. 

6.  Armstrong  r.  Whitehead,  81  Miss. 
3S,  quoting  14  Encyc.  of  Pl.  and  Pr. 
846,  the  whole  text  paragraph. 

8.  Armstrong  v.  Whitehead,  81  Miss. 
35,  quoting  14  Encyc.  of  Pl.  and  Pr. 
846,  the  whole  text  paragraph.  See 
also  the  following  cases: 

Illinois,  —  Call  v.  People,  201  111.  499; 
Chicago,  etc.,  R.  Co.  v.  Kinnare,  76  III. 
App.  394- 

Indiana,  —  Cross  v.  Cross,  156  Ind. 
378. 

Indian  Territory.  —  Little  v,  Atchi- 
son, etc.,  R.  Co.,  2  Indian  Ter.  551. 

Kansas.  —  Brown  v.  Mechanics*  Bldg., 
etc.,  Assoc,  63  Kan.  888,  66  Pac.  Rep. 
986 ;  Insurance  Co.  of  North  America 
V,  Evans,  64  Kan.  770 ;  Longfellow  9. 
Smith,  10  Kan.  App.  575. 
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847«     (2)  Review  of  Evidence  —  Siiffieieney  of  Svidenee  —  To  Bapport 
▼erdiot.  —  See  note  3. 

849«     To  Sapport  Finding  or  Dooiiion  of  Court.  —  See  note  I . 


Missouri.  —  Hamman  v.  Central  Coal, 
etc.,  Co.,  156  Mo.  332;  Taylor  v. 
Brotherhood  of  Railroad  Trainmen, 
(Mo.  App.  1904)  80  S.  W.  Rep.  306. 

^Nebraska,  —  Hammond  v,  Edwards, 
56  Neb.  631  ;  Holmes  v,  Lincoln  Salt 
Lake  Co.,  58  Neb.  74;  Farmers*,  etc., 
Nat.  Bank  v.  Mosher,  63  Neb.  130; 
Cedar  County  v.  Goctz,  (Neb.  1902)  91 
N.  W.  Rep.  177;  Lau  v.  Lindsay,  (Neb. 
1902)  92  N.  W.  Rep.  642 ;  Aultman  v. 
Moline,  (Neb.  1901)  95  N.  W.  Rep.  367; 
State  V.  Ellsworth,  (Neb.  1904)  100  N. 
W.  Rep.  314. 

New  Mexico. — Schofield  v.  Slaughter, 
9  N.  Mex.  422. 

Wyoming.  —  Ross  v.   State,  8   Wyo. 

351. 

In  Ooorgla  under  the  Act  of  Dec. 
20,  1898,  a  motion  for  a  new  trial 
is  unnecessary  to  review  errors  at  law 
at  the  trial  which  necessarily  controlled 
the  verdict,  decree,  or  judgment.  Tay- 
lor V.  Reese,  108  Ga.  379. 

In  Waihington,  where  the  errors  oc- 
curring during  the  trial  have  been  once 
called  to  the  attention  of  the  trial  court 
they  need  not  be  called  to  its  attention 
a  second  time  by  motion  for  a  new  trial 
in  order  to  be  reviewed  in  the  appel- 
late court.  Dubcich  v.  Grand  Lodge, 
etc.,  33  Wash.  651. 

Boview  of  Equity  Case  —  Motion  Keoes- 
nry  under  Codes.  —  Lilly  v.  Menke,  92 
Mo.  App.  354;  Storey  v.  Burns,  53 
Neb.  535 ;  Miles  v.  Deming,  (Neb. 
1902)  89  N.  W.  Rep.  599;  Curran  v. 
Hagerman,  (Neb.  1902)  92  N.  W.  Rep. 
1003 ;  Danforth  v.  Fowler,  (Neb.  1903) 
94  N.  W.  Rep.  637 ;  Swenson  v.  Snell, 
22  Utah  191.  Compare  Smith  v.  Silver, 
58  Neb.  429,  holding  that  on  an  appeal, 
as  distinguished  from  a  writ  of  error, 
a  motion  for  a  new  trial  is  not  es- 
sential. Contra,  Ribordy  v.  Murray,  70 
in.  App.  527 ;  McCormick  Harvesting 
Mach.  Co.  V.  Martin,  (Ky.  1899)  51  S. 
W.  Rep.  315,  1021. 

847.  8,  Davis  v.  State,  (Fla.  1904) 
36  So.  Rep.  170,  citing  14  Encyc.  of  Pl. 
AND  Pr.  847.  See  also  the  following 
cases : 

Arkansas.  —  Sparks  v.  Robinson,  66 
Ark.  460. 

Colorado.  —  Komrs  v.  People,  3x  CoU. 
aid. 


Florida.  —  See  Coleman  v.  State,  43 
Fla.  543. 

Georgia.  —  Holsey  v.  Porter,  105  Ga. 
837;  Taylor  v.  Reese,  108  Ga.  379; 
Bacon  v.  Jones,  117  Ga.  497. 

Illinois.  —  Chicago,  etc.,  R.  Co.  v. 
Haselwood,  194  111.  69;  Herder  v.  Peo- 
ple, 209  111.  so ;  Dearborn  Foundry  Co. 
V.  Rielly,  79  111.  App.  281 ;  Salomon  v, 
Ellison,  102  111.  App.  419;  Toluca  v. 
Arnold,    108    111.    App.   584. 

Indiana.  —  Adams  v.  Ulsh,  26  Ind. 
App.  516. 

Kentucky.  —  Henderson  Brewing  Co. 
V.  Folden,  (Ky.  1903)  76  S.  W.  Rep. 
520. 

Mississippi.  —  Armstrong  v.  White- 
head, 81  Miss.  35. 

Missouri.  —  Green  v.  Supreme  Lodge 
Nat.  Reserve  Assoc,  79  Mo.  App.  179. 

Nebraska.  —  Hake  v.  Woolner,  55 
Neb.  471 ;  Globe  Oil  Co.  v.  Powell,  56 
Neb.  463 ;  Smith  v.  Silver,  58  Neb.  429 ; 
Lau  V.  Lindsay,  (Neb.  1902)  92  N.  W. 
Rep.  642;  Quigley  v.  Mulford,  (Neb. 
1 901)  95  N.  W.  Rep.  490. 

North  Dakota.  —  McNab  v.  Northern 
Pac.  R.  Co.,  (N.  Dak.  1904)  98  N.  W. 
Rep.  353. 

South  Dakota.  —  Northwestern  Ele- 
vator Co.  V.  Lee,  13  S.  Dak.  450. 

Texas.  —  Herring  v.  Herring,  (Tex. 
Civ.  App.  1899)  51  S.  W.  Rep.  865; 
San  Antonio,  etc.,  R.  Co.  v.  Use,  (Tex. 
Civ.  App.  1900)  59  S.  W.  Rep.  564; 
Missouri,  etc.,  R.  Co.  v.  Ball,  25  Tex. 
Civ.  App.  500;  Valentine  v.  Sweatt, 
(Tex.  Civ.  App.   1903)   78  S.  W.  Rep. 

385. 

Utah.  —  Swenson  v.  Snell,  22  Utah 
191. 

Wisconsin.  —  Shores  Lumber  Co.  v. 
Starke,  1 00  Wis.  498 ;  Guetzkow  v. 
Smith,  105  Wis.  94. 

Bnling  on  Motion  to  Direct  Verdict.  — 
The  evidence  may  be  reviewed  without 
a  motion  for  a  new  trial  for  the  pur- 
pose' of  determining  whether  the  court 
erred  in  directing  a  verdict*  Dunn  v. 
National  Bank,  11  S.  Dak.  305.  See 
Wso  Richter  v.  Leiby,  101  Wis.  434. 

§49.  1.  Indiana.  —  Baldwin  v.  Heil, 
k55  Ind.  682;  Kisling  v.  Barrett,  (Ind. 
App.  1904)   71   N.  E.  Rep.  507. 

Kansas.  —  Clement  v.  Hartzell^  60 
Kan.  317. 
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8«IO«     TftUng  0am  from  Jury.  —  See  note  3. 

Agreed  Btatement  of  FaoU.  —  See  note  4. 
8tll.     (3)  Errors  of  Law  Occurring  at  Trial — Veoenity  of  Pi#- 
lenting  to  Lower  Court  for  BoTiew.  —  See  note  I. 

Errors  Appearing  in  Seoord.  —  See  note  2. 
8tO,     Error  in  Evidenee  and  Imtmetionf .  —  See  note  2. 

Errore  in  Verdict.  —  See  note  4. 


Kentucky.  —  See  Day  v.  Adams,  (Ky. 
1899)  50  S.  W.  Rep.  2. 

Missouri.  —  EUey  v.  Caldwell,  158 
Mo.  372. 

Nebraska.  —  Gretna  State  Bank  v. 
Grabow,  52  Neb.  354.  See  also  Cobb 
V.  Hadley,  (Neb.  1901)  95  N.  W.  Rep. 
482. 

South  Dakota.  — ■  Northwestern  Eleva- 
tor Co.  V.  Lee,  13  S.  Dak.  450;  Murphy 
V,  Plankinton  Bank,  13  S.  Dak.  501. 

Texas.— 'Black  v.  Black,  (Tex.  Civ. 
App.  1902)  67  S.  W.  Rep.  928;  Gillett 
V.  Missouri,  etc.,  R.  Co.,  (Tex.  Civ. 
App.  1902)  68  S.  W.  Rep.  61. 

Oontra.  —  Barr  v.  Southern  R.  Co., 
105  Tenn.  544.  But  see  Greer  v.  Feath- 
erston,   95   Tex.  654. 

niinoii.  —  Niagara  F.  Ins.  Co.  v. 
Forehand,  169  111.  626. 

Hew  Tork. —  In  New  York  a  motion 
for  a  new  trial  on  the  minutes  is  un- 
authorized after  a  trial  by  the  court 
without  a  jury.  Bosworth  v,  Kinghorn, 
94  N.  Y.  App.  Div.  187.  The  remedy 
of  the  defeated  party  in  such  a  case  is 
by  appeal  from  the  judgment.  Simpson 
V,  Hefter,  (Supm.  Ct.  App.  T.)  43  Misc. 
(N.  Y.)  608. 

VtMktL  —  Under  Laws  Utah  1901,  c.  27, 
p.  25,  the  necessity  of  a  motion  for  a 
new  trial  is  dispensed  with.  Paulson  v. 
Lyon,  26  Utah.  438. 

Trial  on  Equity  Bide.  —  Where  a  law 
action  has  by  consent  been  tried  as  an 
equity  action  a  motion  for  a  new  trial 
is  unnecessary  in  Kentucky  to  obtain 
a  review  in  the  appellate  court.  Kea- 
ton  V.  Sublett,  109  Ky.  106;  Albin  Co. 
V.  Ellinger,  103  Ky.  240. 
'  §5€C  8.  DireetingVerdiet.  — Dunn  v. 
National  Bank,  1 1  S.  Dak.  305 ;  Richter 
V.  Leiby,  101  Wis.  434.  Contra,  R^per 
V.  American  Tin-Plate  Co.,  156  Ind.  323. 

4.  Agreed  Btatement  of  Faeti  —  Motion 
Unneoestary.  —  Thomas  v.  Arthurs,  8 
Kan.  App.  1 26 ;  Hance  v.  Chappell,  x  i 
Ohio  Cir.  Dec.  139;  Matter  of  Hinton, 
64  Ohio  St.  485. 

Motion  ITeeeiiary. —  School  Dist.  No. 
24  V.  School  Dist  No.  4,  64  Ark.  483. 


851.  1.  KeoeiiityofMotion.  — Error 
occurring  upon  the  trial,  not  properly 
raised  and  embraced  in  a  motion  for  a 
new  trial,  does  not  present  any  ques- 
tion for  appellate  review  by  an  as- 
signment of  error.  Aurelius  v.  Lake 
Erie,  etc.,  R.  Co.,  19  Ind.  App.  584. 

In  Creorgia  it  is  not  necessary  to  make 
a  motion  for  a  new  trial  in  order  to 
have  errors  of  law  reviewed  in  the  ap- 
pellate court.  Cawthon  v.  State,  1x9 
Ga.  39S. 

8.  Little  V.  Atchison,  etc.,  R.  Co.,  2  In- 
dian Ter.  551  iciting  14  Encyc.  of  Pl. 
AND  Pr.  851];  Thompson  v.  Los  An- 
geles, 125  Cal.  270;  Hargrove  v.  Chero- 
kee Nation,  3  Indian  Ter.  478 ;  Brought 
V.  Cherokee  Nation,  (Indian  Ter.  X902) 
69  S.  W.  Rep.  937;  Jones  v,  Kansas 
City,  etc..  Connecting  R.  Co.,  86  Mo. 
App.  134;  State  V.  Carroll,  lox  Mo.  App. 
no;  Kellogg  v.  School  Dist.  No.  10, 
X3  Okla.  285.  See  also  Armstrong  v. 
Whitehead,  81  Miss.  35;  Dysart  v.  Crow, 
170  Mo.  275. 

^&2.  2.  Depositions.  —  Zimmerman 
V,  Gaumer,  152  Ind.  552;  Port  Huron 
Engine,  etc.,  Co.  v.  Smith,  21  Ind.  App. 
2 S3 ;  Nordyke,  etc.,  Co.  v.  Keokuk  Bag 
Co.,   26  Ind.  App.  548. 

4.  Colorado.  —  Hugus  v.  Harden- 
burg,   (Colo.  App.   1904)    76   Pac.  Rep. 

543. 

Georgia,  —  Jacobs  Pharmacy  Co.  v. 
Norcross,  xxo  Ga.  304. 

Illinois.  —  Chicago  City  R.  Co.  v.  T. 
W.  Jones  Furniture  Transit  Co.,  92  111. 
App.  507 ;  Werner  v.  Evans,  94  111.  App. 
328;  North  Chicago  St.  R.  Co.  v.  Bur- 
gess, 94  111.  App.  337;  Eggleston  v. 
Hadfield,  94  111.  App.  481 ;  Danville  v. 
Bolton,  97   111.   App.  94. 

Missouri,  —  State  v.  Farmers,  etc., 
Nat.  Bank,  144  Mo.  381. 

Nebraska,  —  Hart  v,  Weber,  57  Neb. 
442 ;  Smith  v.  Silver,  58  Neb.  429. 

Oklahoma.  —  Southwestern  Cotton 
Seed  Oil  Co.  v.  Stroud  Bank,  12  Okla. 
168. 

Wyoming,  —  Boswell  v,  Bliler,  9  Wyo, 
277, 
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853.     2.  In  What  Proceedings  —  Xmt  Be  Trial  of  Imm  of  Faot.  — 
See  notes  i,  2. 

Belief  from  Default.  —  See  note  3. 
Trial  of  Issue  of  Fact  on  Motion.  —  See  note  6. 
3.  To  What  Court  Motion  Must  Be  Made.  —  See  notes  7,  8. 
856.    4.  To  What  Judge  Motion  Must  Be  Made  —  Trial  JuAee  or 
Saeoessor.  —  See  notes  2,  3. 


Verdiet  ExceedinR  Amount  Claimed.  — 
Doubet  V.  Peoria  Sav.,  etc.,  Co.,  93  111. 
App.  637.  See  also  Traders'  Mut.  L. 
Ins.  Co.  V.  Humphrey,  109  111.  App.  246. 

Insnifident  Findings.  —  Error  of  the 
jury  in  making  but  one  finding  for  the 
gross  amount  of  two  notes,  where  the 
notes  were  sued  upon  in  separate  counts 
of  the  petition,  should  be  assigned  as 
a  ground  for  a  new  trial  in  order  to 
be  reviewed  on  appeal.  Clark  v.  Por- 
ter, 90  Mo.  App.  143. 

Findings  of  Seferee. —  The  action  of 
the  court  in  sustaining  or  overruling  ex- 
ceptions to  findings  of  a  referee  should 
be  called  to  the  attention  of  the  trial 
court  on  motion  for  a  new  trial.  State 
V.  Elliott,  82  Mo.  App.  458. 

953.  1.  Guyer  v.  Davenport,  etc., 
R.  Co.,  196  111.  370  {quoting  14  Encyc. 
OP  Pl.  and  Pr.  853]  ;  Horton  v.  State, 
60  Neb.  701. 

Mandamus  Proceedings.  —  Under  the 
Arkansas  statutes  a  motion  for  a  new 
trial  is  necessary  in  proceedings  for 
a  mandamus  under  the  same  circum- 
stances and  for  the  same  purpose  as  in 
ordinary  actions  at  law.  School  Dist. 
No.  14  v.  School  Dist.  No.  4,  64  Ark. 

483. 

2.  Kebraska  —  Appeal  from  License 
Board.  —  In  Nebraska  the  decision  of 
the    District    Court   on   the   hearing   of 


AND  Pk.  853]  ;  Beach  v.  Spokane  Ranch, 
etc.,  Co.,  21  Mont.  7 ;  State  v.  District 
Ct.,  28  Mont.  227 ;  Slobodisjcy  v.  Curtis, 
58  Neb.  21 1 ;  Bastian  v.  Adams,  (Neb. 
1903)  97  N.  W.  Rep.  231.  But  sec 
Steele  v.  Steele,  85  Mo.  App.  224,  where 
a  motion  for  a  new  trial  was  held  to  be 
necessary  in  order  to  review  the  rulings 
of  the  trial  court  on  the  hearing  of  a 
motion  for  alimony  pendente  lite, 

7.  Sec  Stewart  v.  Pierce,  116  Iowa 
733,  holding  that  the  Supreme  Court 
cannot  originally  hear  a  motion  for  a 
new  trial  in  a  case  tried  in  the  Dis- 
trict Court. 

8.  Korth  Carolina.  —  The  Supreme 
Court  will  grant  a  new  trial  only  for 
newly  discovered  evidence  material  to 
the  issues,  and  not  for  irregularities  oc- 
curring on  the  trial.  Daniels  v.  Fowler, 
123  N.  Car.  35.  And  a  motion  on  the 
ground  of  newly  discovered  evidence 
can  ordinarily  be  made  in  the  Supreme 
Court  only  when  the  evidence  is  dis- 
covered after  the  adjournment  of  the 
court  at  which  the  cause  was  tried. 
Turner  v.  Davis,  132  N.  Car.  187.  And 
jurisdiction  of  the  Supreme  Court  to 
hear  such  a  motion  is  limited  to  civil 
cases.  State  v.  Register,  133  N.  Car. 
746;    State    V.    Council,    129    N.    Car. 

511. 
856.    2,  Special  Jndge  Afterwards  In- 


an  appeal  from  a  license  board  may  be     capacitated.  —  Where  a  cause  was  tried 


reviewed  without  a  motion  for  a  new 
trial.  Bennett  v.  Otto,  (Neb.  1903) 
94  N.  W.  Rep.  807. 

3.  Horton  r.  State,  60  Neb.  701.  See 
also  Goodrich  v.  Stangland,  155  Ind. 
279. 

Flea  of  Onilty.  —  Where,  in  a  crim- 
inal    prosecution,     the    defendant    has 


by  a  special  judge  owing  to  the  ab- 
sence of  the  regular  judge,  and  the 
special  judge  was  thereafter  taken  sick, 
a  motion  for  a  new  trial  made  to  the 
regular  judge  was  held  to  be  proper. 
Chicago,  etc.,  R.  Co.  v.  Cunningham, 
(Ind.  App.  1903)  69  M.  E.  Rep.  304. 
8.  Bnling  of  Snooessor  on  CoiiUcting 


through  mistake  pleaded  guilty  and  has     Evidence.  —  McCord    v.    Knowlton,    76 


been  sentenced,  a  motion  for  a  new 
trial  is  not  a  proper  remedy  for  relief. 
Com.  V.  Soderquest,  183  Mass.  199.  See 
also  Jackson  v.  State.  161  Ind.  36. 

6.  Guyer  v.  Davenport,  etc.,  R.  Co.,  196 
111.  370  [quoting  14  Encyc.  of  Pl.  and 
Pr.  853] ;  McDermott  v.  Halleck,  65 
Kan,  403  letting  4  (14)   Encyc.  of  Pl. 


Minn.  391  [quoting  14  Encyc.  of  Pl. 
AND  Pr.  856] ;  St.  Francis  Mill  Co.  v. 
Sugg,   142  Mo.  364. 

Where  the  judge  who  tried  the  case 
is  unable  to  hear  the  motion  for  a  new 
trial  the  motion  will  generally  be 
granted.  Boynton  v,  Crockett,  2  J  Okla. 
57. 
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857,  Soooestor  or  Inooming  Judge.  —  See  note  I . 

Change  of  Distriet  —  Judge  Kot  Trying  Cause.  —  See  note  2. 

858.  6.   Time  When  Motion  Mnst  Be  Made  —  a.    Rule  at 

Common  Law  —  where  There  If  Ko  Bule  of  Court.  —  See  note  I. 

b.  Time  Fixed  by  Statute.  —  See  note  2. 
8tSO.     See  note  i. 
800.     See  notes  i,  2. 


In  California  a  motion  for  a  new  trial 
for  insufficiency  of  evidence  may  be 
heard  and  determined  by  a  judge  other 
than  the  one  who  presided  at  the  trial. 
Garton  v.  Stern,  121  Cal.  347. 

In  Different  Fart  of  Same  Court. — 
Where  there  are  several  parts  of  the 
same  court,  a  motion  for  a  new  trial 
may  be  made  in  a  part  different  from 
the  one  in  which  the  trial  was  had 
and  before  a  different  judge.  Carter  v, 
Lothian,  138  Cal.  451. 

857«  1.  Hausmann  v.  Sutter  St.  R. 
Co.,  139  Cal.  174;  Bailey  v.  Coe,  (Mo. 
App.  1904)  79  S.  W.  Rep.  1158;  Goos 
V.  Fred  Krug  Brewing  Co.,  60  Neb.  783 ; 
Union  Pac.  R.  Co.  v.  Lotway,  (Neb. 
1902)    96   N.  W.   Rep.   527. 

2.  Compare  McCord  v.  Knowlton,  76 
Minn.  391. 

S5§,  1.  Beasonahle  Time.  —  In  both 
criminal  and  civil  cases  the  right  to 
move  for  a  new  trial  is  absolute.  To  re- 
fuse a  reasonable  time  for  the  exercise 
of  that  right  is  tantamount  to  a  denial 
of  the  right  itself.  State  v,  Rollins, 
50  La.  Ann.  925. 

Criminal  Casee  — After  Sentence  Eze- 
euted.  —  A  new  trial  on  the  ground  of 
newly  discovered  evidence  may  be  re- 
fused after  conviction  and  execution 
of  sentence  where  a  year  has  elapsed 
since  the  conviction.  People  v.  Dwyer, 
(Ct.  Gen.  Sess.)  30  Misc.  (N.  Y.)  283. 

2.  Federal  Courts.  —  Rule  30  of  the 
Circuit  Court  for  South  Carolina  re- 
quires that  a  motion  for  a  new  trial  be 
made  within  two  days  after  rendition  of 
judgment  unless  the  time  be  enlarged 
by  the  court.  Post  v.  Wise  Tp.,  loi 
Fed.    Rep.    204.* 

New  Mexico.  —  Comp.  Laws  N.  Mex. 
(1897),  §  2685,  subsec.  133,  requires  that 
all  motions  for  new  trials  in  cases  tried 
by  juries  be  filed  during  the  term  of 
the  court  at  which  the  cause  is  tried, 
and  within  five  days  after  the  rendi- 
tion of  the  verdict  or  findings.  The  fact 
that  the  trial  court  saw  fit  to  pass  upon 
a  motion  not  filed  in  time  cannot  have 
the  effect  of  modifying  the  provisions 


of  the  statute,  and  the  appellate  court 
will  treat  it  as  though  no  motion  had 
been  filed.  Schofield  v.  Slaughter,  9  N. 
Mex.  422. 

New  York  —  Time  of  Hearing.  —  In 
the  Municipal  Court  of  the  City  of  New 
York  the  statute  is  construed  as  requir- 
ing the  motion  to  be  actually  made  to 
the  court  within  the  statutory  time,  and 
it  is  not  sufficient  that  the  notice  of 
motion  was  served  within  the  time  lim- 
ited for  making  the  motion.  Buchs- 
baum  V.  Feldman,  (Supm.  Ct.  App.  T.) 
43  Misc.  (N.  Y.)  85. 

659.  1.  Texas  —  Arizona.  —  Mathis 
V.  State,  40  Tex.  Crim.  316;  Gonzales 
V.  Adoue,  (Tex.  Civ.  App.  1900)  56  S. 
W.  Rep.  543 ;  Svea  Ins.  Co.  v.  McFar- 
land,   (Ariz.  1900)  60  Pac.  Rep.  936. 

SM.  1.  Indian  Territory.  —  Julin- 
son  V.  Anderson,  i  Indian  Ter.  658; 
Kennedy  v.  Harris,  3  Indian  Ter.  487. 

Iowa.  —  Hunter  v.  Porter,  (Iowa 
1904)   100  N.  W.  Rep.  53. 

Kansas.  —  Clement  v.  Hartzell,  60 
Kan.  317;  Gossett  v.  Missouri,  etc.,  R. 
Co.,  60  Kan.  856,  56  Pac.  Rep.  78 ;  Hop- 
kins V.  Watson,  67  Kan.  858. 

Kentucky.  —  Interstate  Petroleum  Co. 
V.  Adams,  (Ky.  1899)  52  S.  W.  Rep. 
1059;  Lovelace  v.  Lovell,  107  Ky. '676. 

Massachusetts.  —  Goodrum  v.  Grimes, 
185  Mass.  80. 

Nebraska.  —  Nebraska  Nat.  Bank  v. 
Pennock,  59  Neb.  61  ;  Broken  Bow  First 
Nat.  Bank  v.  Stockham,  59  Neb.  304; 
Quigley  v.  Mulford,  (Neb.  1901)  95  N. 
W.   Rep.  490. 

Ohio.  —  Cleveland,  etc.,  R.  Co.  v. 
Ohio  Postal  Tel.  Cable  Co.,  12  Ohio  Cir. 
Dec.  522. 

Oklahoma.  —  Ryland  v.  Coyle,  7  Okla. 
226. 

Wyoming.  —  Casteel  v.  State,  9  Wyo. 
267 ;  Boswell  v.  Bliler,  9  Wyo.  277. 

Merely  Filing  the  Motion  with  the  Clerk 
is  insufficient  in  Kentucky.  Klein  v. 
Meyers,  (Ky.  1902)  68  S.  W.  Rep.  144. 

2.  MiMOuri.  —  Mirrielees  v.  Wabash 
R.  Co.,  163  Mo.  470;  Hecht  v.  Heimann, 
8x   Mo.  App.  370;  Head  v,  Randolph, 
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860.  c.  Motion  During  Term.  —  See  note  4. 

861.  See  note  i. 

d.  When   Unavoidably  Prevented  —  Extraor- 
dinary Cases.  —  See  note  2. 

863.    See  note  i. 

e.  Premature  Motion.  —  See  note  2. 


83  Mo.  App.  384 ;  Pound  v,  Cassity,  91 
Mo.  App.  424. 

In  Criminal  Causes  "  the  motion  for 
a  new  trial  shall  be  in  writing  and 
must  set  forth  the  grounds  or  causes 
therefor,  and  be  filed  before  judgment, 
and  within  four  days  after  the  return 
of  the  verdict  or  finding  of  the  court, 
and  shall  be  .heard  and  determined  in 
the  same  manner  as  motions  for  new 
trials  in  civil  cases."  Rev.  Stat  Mo. 
(1899)1  9  2689;  State  V,  Maddox,  153 
Mo.  471. 

Idaho  —  Ton  Bayi.  —  By  Rev.  Stat. 
Idaho,  9  795 3 >  a  motion  for  a  new  trial 
must  be  made  within  ten  days  after 
verdict.  State  v.  Rice,  7  Idaho  76a; 
State  V.  Davis,  8  Idaho  115. 

860.    4.  Georgia.  —  White  v.    Butt, 

102  Ga.  552;  Hill  V.  O'Bryan,  104  Ga. 

137  ;  Eaves  v.  State,  113  Ga.  749  ;  Collier 

V.  State,  115  Ga.  17 ;  New  England  Mortg. 

Security  Co.  v.  Collins,  115  Ga.  104. 

The  Motion  Must  Be  Filed  with  the 
Clerk  within  the  statutory  period.  Hilt 
V.  Young,  116  Ga.  708. 

Minonrl.  —  Head  v,  Randolph,  83  Mo. 
App.  284. 

Vebratka.  —  Nelson  v.  Farmland  Se- 
curity Co.,  58  Neb.  604.  See  also  Brad- 
ley V,  Slater,  55  Neb.  334. 

Vorth  Carolina.  —  State  v,  Kinsauls, 
126  N.  Car.  1095 ;  Turner  v.  Davis,  132 
N.  Car.  187. 

Tezaf.  —  Graham  v.  Coolidge,  30  Tex. 
Civ.  App.  273;  Wilson  v.  Woodward, 
(Tex.  Civ.  App.  1899)  54  S.  W.  Rep. 
385,  wherein  a  new  trial  was  refused 
after  the  term  although  a  default  judg- 
ment had  been  incurred  because  of  the 
death  of  the  defendant's  counsel  on  the 
day  before  the  term  and  the  failure  of 
such  counsel's  brother  to  fulfil  a  promise 
made  by  him  to  secure  other  counsel  for 
the  defendant.  The  court  said :  "  It  is 
well  settled  that  a  court  of  equity  will 
not  grant  a  new  trial  after  the  term 
♦  *  ♦  unless  the  complainant  shows 
that  he  has  a  good  cause  of  action  or 
defense  which  he  has  been  deprived  of 
presenting  to  the  court  by  fraud,  acci- 
dent, or  act  of  the  opposing  party,  with- 
out fault  or  negligence  of  his  own.' 


>i 


United  St&tat.  —  Sanford  v.  White, 
108  Fed.  Rep.  928. 

§61*  1.  Indiana.  —  Allen  v.  Adams, 
150  Ind.  409;  Deering  v.  Armstrong,  18 
Ind.  App.  687 ;  Van  Hook  v.  Young,  29 
Ind.  App.  471. 

Where  There  Is  an  Adjourned  Term 
between  the  term  at  which  the  decision 
is  rendered  and  the  next  regular  term 
the  application  must  be  made  at  the 
first  day  of  the  adjourned  term.  Mc- 
intosh V.  Zaring,  150  Ind.  301. 

Filing.  —  The  mere  delivery  of  the 
application  to  the  clerk  and  having  it 
marked  **  filed  "  is  not  a  sufficient  filing. 
It  must  be  called  to  the  attention  of  the 
court  and  the  court  must  make  an  entry 
or  memorandum  of  it.  Deering  v.  Arm- 
strong, 18  Ind.  App.  687. 

2.  Unavoidably  Ftevented.  —  Schallehn 
V,  Hibbard,  64  Kan.  60  z ;  Hubbard  v. 
State,  (Neb.  1904)  100  N.  W.  Rep.  153; 
Perry  v.  National  Sewing  Mach.  Co.,  13 
Okla.  2x1. 

862.  1.  O'Donnell  v.  Flanigan,  9 
Pa.  Super.  Ct.  136. 

To  What  Cases  Provision  Applies.  — 
"  The  extraordinary  motions  ♦  *  ♦ 
contemplated  by  the  statute  are  such  as 
do  not  ordinarily  occur  in  the  transac- 
tion of  human  affairs."  Harris  v.  Roan, 
119  Ga.  379.  And  the  mere  fact  that 
the  cause  was  decided  on  the  last  day 
of  the  term  is  not  sufficient.  Menger 
V.  North  British,  etc.,  Ins.  Co.,  10  Kan. 
App.  575i  61  Pac.  Rep.  874.  Nor  is  the 
absence  of  the  judge,  so  as  to  prevent 
the  applicant  from  obtaining  his  ap- 
proval of  the  motion  sufficient.  New 
England  Mortg.  Security  Co.  v,  Collins, 
115  Ga.  104. 

2.  When  Motion  Prematnre.  —  Where 
an  action  is  tried  by  the  court  and  spe- 
cial issues  are  submitted  to  a  jury,  a 
notice  of  intention  to  move  for  a  new 
trial  is  premature  if  filed  before  the  de- 
cision is  rendered  although  after  the  re- 
turn of  the  findings.  Reclamation  Dist. 
No.  556  V.  Thisby,  131  Cal.  572. 

But  a  motion  made  after  an  oral  de- 
cision but  before  findings  of  fact  have 
been  made  has  been  held  not  to  be  pre* 
mature.    Robinson  v.  Kind,  25  Nev.  261. 
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863. 

note  3. 
864. 

865. 

Eendition 

866. 


867. 


Whtthor  HfcrmlMi  Error.  —  See  note  2. 

/.  Motion  After  Judgment  Is   Entered. —See 

See  note  i. 

^.  Pending  Appeal.  —  See  notes  4,  5. 

A.  After  Affirmance  of  Judgment.  —  See  note  i, 

f.  Computation  of  Time  — From  Porformaaoo  of  Aet  — 

of  Yordiet.  —  See  note  4. 
See  note  i. 
When  Time  Gommeneei  to  Bun.  —  See  note  2. 
Snndays  Not  Inelnded.  —  See  note  5* 
Pendenoy  of  Motion  for  Judgment.  —  See  note  3. 


863.    S.  Premature  Motion  Sui&oient. 

—  See  Cunningham  v.  Nassau  Electric 
R.  Co.,  40  N.  Y.  App.  Div.  211,  holding 
that  a  motion  for  a  new  trial  made  prior 
to  the  time  prescribed  by  statute  was 
a  mere  irregularity  which  the  opposing 
party  waived  by  proceeding  to  argue  it 
on  the  merits. 

8.   Eaves  v.  State,  113  Ga.  749,  citing 
14  En  CYC.  OF  Pl.  and  Pr.  863. 
Premature  Entry  of  Judgment  Not  Bar. 

—  Walter  v.  Baltimore,  etc.,  R.  Co.,  6 
App.  Cas.  (D.  C.)'  20. 

M4«  1.  Mobile  Fruit,  etc.,  Co.  v. 
Judy,  91  111.  App.  82;  Fisher  v.  Emer- 
son, 15  Utah  517.  See  also  Smith  v. 
Lidgerwood  Mfg.  Co.,  60  N.  Y.  App. 
Div.  467. 

"  The  Entering  of  Judgment  on  a  ver- 
dict of  a  jury  cannot  deprive  the  party 
applying  of  his  statutory  right  to  iile  his 
motion  for  a  new  trial  within  three 
days  after  the  verdict  or  decision  was 
rendered."  Citizens  Bank  v,  Carey,  2 
Indian  Ter.  84. 

Suipenfion  of  Entry.  —  In  the  District 
of  Columbia  a  motion  for  a  new  trial 
suspends  the  entry  of  judgment.  Wal- 
ter V.  Baltimore,  etc.,  R.  Co.,  6  App. 
Cas.  (D.  C.)  20;  Evans  v.  Humphreys, 
9  App.  Cas.   (D.  C.)   392. 

4.  See  Evans  v.  Humphreys,  9  App. 
Cas.  (D.  C.)  392;  Smith  v.  Lidger- 
wood Mfg.  Co.,  60  N.  Y.  App.  Div. 
467. 

5.  After  Granting  an  Appeal  the  trial 
court  has  jurisdiction  to  set  such  order 
aside  and  entertain  a  motion  for  a  new 
trial.  Legere  v.  State,  (Tenn.  1903) 
77  S.  W.  Rep.   1059. 

SM.  1.  Contra. —  Houser,  etc.,  Mfg. 
Co.  V.  Hargrove,  1 29  Cal.  90 ;  Knowles 
V.  Thompson,  133  Cal.  245.  See  also 
Carter  v,  Lothian,  133  Cal.  451. 


4.  Under  the  Georgia  Statute  requiring 
that  the  motion  be  made  during  the 
term  or  "within  thirty  days  from  the 
trial,"  the  thirty  days  are  to  be  com- 
puted from  the  date  of  the  verdict  Cas- 
tellaw  V.  Blanchard,  106  Ga.  97. 

8M.  1.  The  Word  '*Decifion,"  as 
used  in  these  statutes,  refers  to  the  de- 
cision of  the  court  where  the  action 
is  tried  without  a  jury.  Clement  v. 
Hartzell,  60  Kan.  317.  And  where  the 
statute  requires  that  the  motion  be  made 
within  a  definite  time  after  the  "  de- 
cision "  is  rendered,  it  does  not  mean 
that  the  time  begins  to  run  from  the 
entry  of  judgment.  Ames  v.  Parrott, 
61   Neb.  847. 

"Eotioe  of  Deciiion,"  in  Code  Civ. 
Pro.  Cal.,  §  659,  providing  that  a  motion 
for  a  new  trial  shall  be  made  within 
ten  days  after  notice  of  decision,  means 
written  notice  of  the  filing  of  the  de- 
cision, and  the  time  does  not  commence 
to  run  from  knowledge  or  actual  notice 
unless  written  notice  is  waived.  Mal- 
lory  V.  See,  129  Cal.  356. 

2.  In  a  Chanoery  Case  where  findings 
of  fact  are  made  by  the  jury,  the  time 
for  a  motion  for  a  new  trial  does  not 
commence  to  run  when  the  jury  re- 
turns its  findings,  but  from  the  time 
the  court  passes  upon  them,  either  ap- 
proving or  rejecting  them.  Stanton  v. 
Crane,  25  Nev.  114.  See  also  Ames  v, 
Parrott,  61  Neb.  847. 

6.  Contra.  —  Svea  Ins.  Co.  v.  Mc- 
Farland,  (Ariz.  1900)  60  Pac.  Rep.  936 
(except  where  Sunday  is  the  last  day) ; 
German  Sav.  Bank  v.  Cady,  114  Iowa 
228 ;  Chicago  Label,  etc.,  Co.  v.  Wash- 
burn. 8  Ohio  Cir.  Dec.   113. 

§67.  8.  Pendency  of  Kodon  ibr  Judg- 
ment. —  Clement  v.   Hartzell,  60  Kan. 

317. 
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868.  J.  Extension  of  Time  —  whethM*  fututM  xandatory  «r 

ImptratiTe.  —  See  notes  i,  2. 

869.     statutory  Power  to  Extend  Time.  —  See  note  2. 

Exteniion  by  Agreement  of  Partiei.  —  See  note  3. 

879.    7.  Joint  and  Separate  Motions  —  joint  Motion  —  See  note  i. 

873.     Bnle  that  Separate  Motioni  Are  Ifeeesiary.  —  See  note  I. 
One  Joint  Tortfeasor.  —  See  note  3. 

874.  8.  Hotice  of  Intention  to  Move  for  Kew  Trial  —  a.  Nature 
AND  Object  Of.  —  See  note  4. 

875.  c.  Assignment  of  Errors.  —  See  note  5. 


86S»  1.  Arizona.  —  Svea  Ins.  Co.  v. 
McFarland,  (Ariz.  1900)  60  Pac.  Rep. 
936.  But  see  Spicer  v.  Simms,  (Ariz. 
1899)   57  Fac.  Rep.  610. 

Indiana.  —  Mcintosh  v.  Zaring,  150 
Ind.  301 ;  Allen  v.  Adams,  150  Ind.  409; 
Dngdale  v.  Doney,  30  Ind.  App.  240. 

Kentucky.  —  Beeler  v.  Sandidge,  (Ky. 
1899)  49  S.  W.  Rep.  533. 

Missouri.  —  Mt.  Vernon  Bank*  v. 
Porter,  148  Mo.  176;  State  v.  Maddox, 
153  Mo.  471 ;  Pound  v.  Cassity,  91  Mo. 
App.  424.  See  also  Wabash  R.  Co.  v. 
Mirrielees,  (Mo.  1904)  81  S.  W.  Rep. 
437.  But  see  Mirrielees  v,  Wabash  R. 
Co.,   163   Mo.  470. 

Nebraska.  —  Nebraska  Nat.  Bank  v. 
Pennock,  59  Neb.  61 ;  Quigley  v.  Mul- 
ford.  (Neb.  1901)  95  N.  W.  Rep.  490; 
Hubbard  v.  State,  (Neb.  1904)  100  N. 
W.  Rep.  153. 

New  Mexico.  —  See  Schofield  v. 
Slaughter,  9  N.  Mex.  422. 

New  York.  —  People  v.  O'Connor, 
(Ct.  Gen.  Sess.)  37  Misc.  (N.  Y.)  754. 

Wyoming.  —  Casteel  v.  State,  9  Wyo. 
267;  Boswell  V.  Blilcr,  9  Wyo.  277. 

2.  See  Hayes  v.  Ionia  Circuit  Judge, 
125  Mich.  277. 

§09.  2.  SUtntei  Permitting  Time  to 
Be  Extended.  —  The  Iowa  statute  (Code 
Iowa  1897,  9  3756)  authorizes  the  court 
for  good  cause  to  extend  the  time  for 
filing  a  motion  for  a  new  trial.  German 
Sav.  Bank  v.  Cady,  114  Iowa  228. 

Laws  Wash.  1893,  c.  127,  S  24,  was 
not  repealed  by  Laws  Wash.  1897,  p. 
13,  S  I ,  and  the  court  continues  to  have 
power  to  extend  the  time  for  moving 
for  a  new  trial.  Leavenworth  v.  Bil- 
lings, 26  Wash.  I. 

8.  Time  May  Be  Extended  by  Agree- 
ment of  Partiee  —  Contra.  —  Hecht  v. 
Heimann,  81   Mo.  App.  370. 

873.  1.  Indiana.  —  M.  A.  Sweeney 
Co.  V.  Fry,  151  Ind.  178;  Prescott  v. 
Haughey,  152  Ind.  517;  Yeoman  v. 
Shaeffer,     155     Ind.     308;     Coverdale 


V.  Edwards,  155  Ind.  374;  Johnson  v. 
Winslow,  22  Ind.  App.  104;  Wines  v. 
State  Bank,  22  Ind.  App.  114;  Whiteley 
Malleable  Castings  Co.  v.  Bevington,  25 
Ind.  App.  391 ;  Kentucky,  etc.,  Cement 
Co.  V.  Morgan,  28  Ind.  App.  89. 

Minnesota.  —  Baer  v.  Kloos,  81  Minn. 
218. 

Nebraska.  —  Cortelyou  v.  McCarthy, 
53  Neb.  479;  Leonhardt  v.  Citizens' 
Bank,  56  Neb.  38;  Kyner  v.  Laubner, 
(Neb.  1902)  91  N.  W.  Rep.  491 ;  Lydick 
V.  Gill,  (Neb.  1903)  94  N.  W.  Rep.  109; 
McCarthy  v.  Morgan,  (Neb.  1902)  96 
N.  W.  Rep.  489- 

Wyoming.  —  Hogan  v.  Peterson,  8 
Wyo.  549. 

S73.  1.  Equitable  Mortg.  Co.  v. 
Gray,  (Kan.  1903)  74  Pac.  Rep.  614, 
citing  14  En  CYC.  of  Pl.  and  Pr.  872, 

873. 

8.  Loving  V.  Com.,  103  Ky.  534 ;  Nash- 
ville St.  R.  Co.  V.  Gore,  106  Tenn.  390. 

874.  4.  MacGregor  v.  Pierce,  (S. 
Dak.  1903)  95  N.  W.  Rep.  281. 

"  The  Only  Pnrpoeee  of  the  Kotice  of  in- 
tention to  move  for  a  new  trial  are 
(i)  to  notify  the  adverse  party  of  the 
grounds  upon  which  the  motion  will  be 
based;  and  (2)  to  guide  the  judge  or 
referee  in  the  settlement  of  the  state- 
ment when  proposed."  King  v.  Pony 
Gold  Min.  Co.,  28  Mont.  74. 

§75.  6.  MacGregor  v.  Pierce,  (S. 
Dak.  1903)  95  N.  W.  Rep.  281. 

Where  an  Irregularity  Ii  Complained  Of 
it  is  necessary  to  specify  the  irregu- 
larity in  the  notice.  Distad  v.  Shank- 
lin,  II  S.  Dak.  i. 

In  a  Criminal  Case  nothing  but  a 
designation  of  the  grounds  upon  which 
the  motion  will  be  made  is  required  in 
the  notice  of  intention.  State  v.  Lan- 
dry, 29  Mont.  218. 

For  Failure  to  Designate  the  Grounds 
of  the  motion  an  order  denying  the 
motion  will  be  affirmed.  Spencer  v. 
Stanley,  74  Minn.  35. 
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8T6.     SpMUoation  of  Immffidenoy  of  ETidonoe.  —  See  note  2. 
Spodfloation  of  Erron  of  Law.  —  See  note  3. 

877.    e.  Time  of   Serving   and  Filing  —  Time   of  vning 

with  Clerk.  —  See  note  2. 

878.  Wken  Time  Commenoes  to  Bon.  —  See  note  2. 

879.  See  note  i. 

880.  A.  Amendment  of  Notice.  —  See  notes  4,  5. 

9.  Form  of  Motion—^.  Oral  or  Written.— See  note  6. 
88a.    d.  Assignment  of  Errors— (i)  In  General --'SLiiiib 

as  to  Speeiileation  of  Error.  —  See  note  3. 

Grounds  Other  than  Those  Speoifled  in     braced  in  the  notice  of  intention.    Swett 

V,  Gray,  141  Cal.  63. 

6.  LeaTO  to  Amend  may  be  granted 
after  time  to  file  the  motion  has  ex- 
pired. Bunker  v.  Taylor,  10  S.  Dak. 
526. 

6.  Harris  v.  Bniton,  a  Indian  Ter. 
524;  Gossett  V.  Missouri,  etc.,  R.  Co., 
60  Kan.  856,  56  Pac.  Rep.  78;  Cedar 
County  V.  Goetz,  (Neb.  1902)  91  N.  W. 
Rep.  1 77 ;  Perry  v.  National  Sewing 
Mach.  Co.,  13  Okla.  211;  Mathis  v. 
State,  40  Tex.  Crim.  316.  See  also 
Beeler  v.  Sandidge,  (Ky.  1899)  49  S. 
W.  Rep.  533. 

Under  the  Illinois  Statnte,  if  the  mo- 
tion is  in  writing  the  movant  is  re- 
quired to  file  his  points  in  writing, 
particularly  specifying  the  grounds  of 
the  motion.  Hutchison  v,  Moore  Bros. 
Furniture  Co.,  85  111.  App.  456 ;  Gilbert 
V,  Schilz,  83  111.  App.  185. 

Argumentative  For  —  It  is  improper 
to  make  a  motion  for  a  new  trial  in 
the  shape  of  an  argument.  Jackson  v. 
State,  (Tex.  Crim.  1899)  51  S.  W. 
Rep.  389. 

§§3.  8.  Hughes  Bros.  Mfg.  Co.  v. 
Reagan,  (Indian  Ter.  1902)  69  S.  W. 
Rep.  940,  citing  14  Encyc.  op  Pl.  and 
Pr.  882.  See  also  American  Type 
Founders'  Co.  v.  Packer,  130  Cal.  459; 
Swift  V.  Occidental  Min.,  etc.,  Co.,  141 
Cal.  z6i ;  Collett  v.  State,  156  Ind.  64; 
Stout  V,  Harlem,  20  Ind.  App.  200 ; 
Patten  v.  Hyde,  23  Mont.  23 ;  Mathis 
V.  State,  40  Tex.  Crim.  316. 

Plaee  for  Spedflcations.  —  Where  a  mo- 
tion for  a  new  trial  is  made  on  a  bill 
of  exceptions  the  specifications  of  error 
should  be  contained  in  or  annexed  to 
the  bill,  and  where  the  motion  is  made 
on  the  minutes  of  the  court  such  speci- 
fications should  be  included  in  the  no- 
tice of  intention.  Specifications  in  the 
motion  are  not  sufficient.  Wenke  v. 
Hall,  S.  Dak.  1903)  96  N.  W.  Rep. 
103. 


the  notice  of  intention  cannot  be  raised 
on  the  hearing  or  inserted  in  the  state- 
ment. McNinch  v,  Crawford,  (Mont. 
1904)   76  Pac.   Rep.  698. 

§76.  2.  California.  —  McLennan  v, 
Wilcox,  126  Cal.  51. 

The  notice  need  merely  "  designate  " 
that  the  evidence  is  insufficient  to  jus- 
tify the  decision,  and  the  statement  of 
the  case  upon  which  the  motion  is  heard 
should  amplify  it  by  specifying  the  par- 
ticulars in  which  the  evidence  is  claimed 
to  be  insufficient.  De  Molera  v.  Martin, 
120  Cal.  544. 

Montana. —  Finlen  v.  Heinze,  28 
Mont.  548. 

South  Dakota.  —  Hermon  v.  Silver,  1 5 
S.  Dak.  476 :  Wenke  v.  Hall,  (S.  Dak. 
1903)  96  N.  W.  Rep.  103. 

The  specifications  will  be  sufficient  if 
they  are  such  that  the  court  and  the 
adverse  party  can  readily  understand  in 
what  particulars  the  evidence  is  claimed 
to  be  insufficient.  Distad  v.  Shanklin, 
II  S.  Dak.  I. 

3.  Reagan  v.  McKibben^  11  S.  Dak. 
270;  Hermon  v.  Silver,  15  S.  Dak.  476; 
Wenke  v.  Hall,  (S.  Dak.  1903)  96  N. 
W.  Rep.  103. 

877,  2.  Davis  v.  Hurgren,  125  Cal. 
48;  Gardner  v.  Stare,  135  Cal.  118; 
Ogle  V.  Potter,  24  Mont.  501. 

Insnfficient  Filing.  —  A  delivery  to  the 
clerk  without  paying  the  filing  fee  is  not 
a  sufficient  filing.  Davis  v,  Hurgren, 
125   Cal.  48. 

S7§.  2.  Power  v.  Lenoir,  22  Mont. 
169;  Spencer  v.  Hersam,  (Mont.  1904) 
77  Pac.  Rep.  418. 

§79.  1.  Written  Kotice  is  required 
unless  waived.  Such  waiver  must  ap- 
pear in  the  records,  files,  or  minutes  of 
the  court.  Gardner  v.  Stare,  135  Cal. 
118. 

§§0.  4.  It  Is  Discretionary  with  the 
Court  to  allow  an  amendment  more  par- 
ticularly   specifying    the    grounds    em- 
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883,     See  notes  1,2.  , 

stating  Baaioni  —  Argnment.  —  See  note  4. 
SfTact  of  railnre  to  State  Oronndf.  —  See  note  2. 
'2)  Irregularity  in  Proceedings.  —  See  note  5. 
^5)  Excessive  or  Inadequate  Damages.  —  See  note  5. 
See  note  i. 

(6^  Error  in  Assessment.  —  See  note  i. 
(7)   Verdict  Not  Sustained  by  Evidence  or  Contrary  to 
Evidence.  —  See  notes  2,  3. 


884. 
885. 
886. 
887. 
888. 


Si 


993.  1.  Statutory  Language  IntniA- 
dent. —  Glaser  v,  Glaser,  13  Okla.  389. 

2.  Hughes  Bros.  Mfg.  Co.  v,  Rea- 
gan, (Indian  Ter.  1902)  69  S.  W.  Rep. 
940,  citing  14  Encyc.  of  Pl.  and  Pr. 
883. 

4.  Brownwood  First  Nat.  Bank  v, 
Routh,  18  Tex.  Civ.  App.  250,  holding 
that  an  assignment  "  because  the  ver- 
dict of  the  jury  is  contrary  to  the  first 
paragraph  of  the  court's  charge  and 
the  evidence  supporting  the  same/'  is 
insufficient.  It  should  point  out  in  what 
respect  the  evidence  does  not  support 
the  verdict. 

Georgia  —  Statement  Why  Baling  Wat 
ErroneooB.  —  If  sufficient  facts  are  not 
set  forth  in  the  ground  of  the  motion 
to  show  that  error  was  in  fact  com- 
mitted, the  motion  should  be  denied. 
Union  Fraternal  League  v,  Walton,  112 
Ga.  315. 

§84.  2.  Baker  v.  Com.,  (Ky.  1898) 
47  S.  W.  Rep.  864 ;  Beeler  v.  Sandidge, 
(Ky.  1899)  49  S.  W.  Rep.  533;  Bush  v. 
Missouri  Pac.  R.  Co.,  82  Mo.  App.  357. 

The  Trial  Conrt  can  allow  the  motion 
for  grounds  not  assigned.  Medalis  v, 
Weimer,  22  Pa.  Co.  Ct.  91. 

§§5.  6.  "  Lrregolaritiei  in  the  Pro- 
eeedingi  of  the  Court."  —  Hughes  Bros. 
Mfg.  Co.  V.  Reagan,  (Indian  Ter.  1902) 
69  S.  W.  Rep.  940 ;  Barry  v.  Barry,  9 
Kan.  App.  884,  59  Pac.  Rep.  685. 

§§6«  6.  "ExeeesiveDamagei.**— Gil- 
more  V.  Steflfey,  153  Ind.  33;  Bluff- 
ton  Artificial  Ice  Co.  v,  Richardson,  25 
Ind.  App.  363 ;  Stabno  v.  Leeds,  zy  Ind. 
App.  289. 

Where  Verdiet  Greater  than  Ad  Damnum. 
—  That  the  verdict  is  excessive  is  not 
sufficient  to  bring  before  the  court  the 
fact  that  the  verdict  was  greater  than 
the  ad  damnum  of  the  declaration. 
Doubet  V.  Peoria  ^av.,  etc.,  Co.,  93  111. 
App.  637.  See  also  Traders'  Mut.  L. 
Ins.  Co.  V.  Humphrey,  109  111.  App.  246. 

§87.  .1.  Cox  V,  Wcstfield  Bank,  18 
Ind.  App.  248. 


888.  1.  Aiiignment  that  Verdict  Is 
Contrary  to  Evidence. —  Dickenson  v,  Co- 
lumbus State  Bank,  (Neb.  1904)  98  N. 
W.  Rep.  813;  Southwestern  Cotton  Seed 
Oil  Co.  V.  Stroud  Bank,  12  Okla.  168. 

Snit  on  Open  Account.  —  An  assignment 
that  *'  the  evidence  was  insufficient  for 
the  jury  to  find  that  plaintitTs  were 
only  entitled  to  judgment  for  the  sum 
of  $208.06,"  where  the  suit  was  on  an 
open  account,  was  held  to  be  insufficient, 
since  the  items  of  credit  which  the 
plaintiffs  considered  had  been  estab- 
lished without  material  conflict  of  evi- 
dence should  have  been  pointed  out. 
Wise  V.  Wakefield,  118  Cal.  107. 

2.  That  Verdict  le  Contrary  to  Evi- 
dence.—  Thompson  v.  Los  Angeles,  125 
Cal.  270;  O'Leary  v.  Castle,  133  Cal. 
508;  Nelson  v.  Jordeth,  15  S.  Dak.  46; 
Anderson  v.  Medbery,  (S.  Dak.  1902) 
92  N.  W.  Rep.  1087;  Texas  Farm,  etc., 
Co.  V,  Story,  (Tex.  Civ.  App.  1898) 
43  S.  W.  Rep.  933;  Branch  v.  Simons, 
(Tex.  Civ.  App.  1898)  48  S.  W.  Rep. 
40  ;  Texas  Midland  R.  Co.  v.  Johnson,  20 
Tex.  Civ.  App.  572;  Payton  v.  Love, 
20  Tex.  Civ.  App.  613 ;  Moody  v.  Hahn, 
2$  Tex.  Civ.  App.  474. 

The  Partionlan  in  Which  the  Evidence 
Is  InsnAcient  should  be  specified. 

California,  —  Rauer  v.  Fay,  128  Cal. 
523  ;  Taylor  v.  Bell,  128  Cal.  306  ;  Bryan 
V.  Bryan,  137  Cal.  xix,  70  Pac.  Rep. 
304 ;  Swift  V,  Occidental  Min.,  etc.,  Co., 
(Cal.  1902)  70  Pac.  Rep.  470. 

Idaho.  —  Robson  v.  Colson,  (Idaho 
1903)  J 2  Pac.  Rep.  951. 

Illinois.  —  Congregation  B'Nai  Abra- 
ham V.  Voigt,  67  111.  App.  227. 

Indiana.  —  McConahey  v.  Foster,  21 
Ind.  App.  416. 

Indian  Territory. —  Hughes  Bros.  Mfg. 
Co.  V.  Reagan,  (Indian  Ter.  1902)  69 
S.  W.  Rep.  940. 

Kansas.  —  Cloud  County  v.  Citizens' 
Nat.  Bank,  (Kan.  App.  1898)  52  Pac. 
Rep.  703. 

Montana. —  King  v.  Lincoln,  26  Mont. 


235 


888-890 


NEW  TRIAL. 


Vol.  XIV. 


888,    (8)   Verdict  or  Decision  Contrary  to  Law.  —  See  note  4. 
889..    See  notes  i,  2. 

(9)  Errors  of  Law  Occurring  at  Trial  —  (a)  G«ieraU7.  — 
See  notes  3,  5. 

890,     (b)  Error  in  Admitsion  or  EzelTuion  of  ETidenoo.  —  See  notes 
I,  2. 


157 ;  Cobban  v,  Hecklen,  27  Mont.  245 ; 
Schilling  v.  Curran,  (Mont.  1904)  y6 
Pac.  Rep.  998. 

North  Dakota,  —  Baumer  v.  French, 
8  N.  Dak.  319. 

South  Dakota.  —  Regan  v.  Whittaker, 
14  S.  Dak.  373. 

Texas,  —  Voclcker  v.  McKay,  (Tex. 
Civ.  App.  1901)  61  S.  W.  Rep.  424. 


law,"  and  cannot  be  reviewed  under  an 
assignment  that  the  "  evidence  is  against 
law."    Polk  V,  Boggs,  122  Gal.  114. 

Failure  to  Arraign  the  Defendant  has 
been  held  in  Indiana  to  be  sufficiently 
presented  by  an  assignment  that  the  ver- 
dict is  contrary  to  law.  Manhattan 
Oil  Co.  V,  State,  26  Ind.  App.  693. 

§§9.    1.  Partioolar  Error  of  Law  Should 


Utah.  —  Oregon  Short  Line  R.  Co.  v.    Be  Specified.—  Ebner  v.  Mackey,  186  111. 


Russell,  27  Utah  457. 

What  Court  Will  Coniider.  —  Under  a 
specification  of  the  insufficiency  of  the 
evidence,  the  court  will  not  consider 
what  the  evidence  does  show,  but  only 
what  it  fails  to  show.  Cain  v.  Gold 
Mountain  Min.  Co.,  27  Mont.  529. 

Beferenoe  to  Evidenoe  in  Speoifioation. 
—  It  is  only  necessary  to  designate  the 


297 ;  Barry  v.  Barry,  9  Kan.  App.  884 ; 
Nelson  v.  Jordeth,  15  S.  Dak.  46. 

Yerdiet  "Wae  Contrary  to  Law." — 
Moore  v.  Steelsmith,  i  Alaska  121  ; 
Napier  v.  Burkett,  113  Ga.  607;  Branch 
V.  Simons,  (Tex.  Civ.  App.  1898)  48  S. 
W.  Rep.  40 ;  Payton  v.  Love,  20  Tex. 
Civ.  App.  613. 

2.  That  Judgment  of  Court  Wai  "  Con- 


findings  and  parts  of  findings  which  it    trary  to  Law."  —  Gates     v.     Baltimore, 


is  claimed  the  evidence  does  not  jus- 
tify, and  no  reference  to  the  evidence 
is  required  in  the  specification  except 
to  state  that  it  is  insufficient  to  justify 
the  particular  finding.  Swift  v.  Occi- 
dental Min.,  etc.,  Co.,  141  Cal.  161. 

Where  there  It  but  One  Fact  Involved, 
and  a  general  verdict  is  returned,  the 
movant  need  not  specify  the  particulars 
in  which  the  evidence  is  alleged  to  be 
insufficient.  Blake  v.  National  L.  Ins. 
Co.,  123  Cal.  470. 

8§8.  3.  Insuffideney  of  Evidenoe  to 
Jnitify  Judgment. — Gates  v.  Baltimore, 
etc.,  R.  Co.,  154  Ind.  338;  Felt  v.  East 
Chicago  Iron,  etc.,  Co.,  27  Ind.  App.  494. 
See  also  Fenner  v.  Simon,  26  Ind.  App. 
628;  Clement  v.  Hartzell,  60  Kan.  317. 
Contra,  Buckeye  Pipe  Line  Co.  v.  Fee, 
62  Ohio  St.  543. 

That  "  the  Finding  and  Judgment "  Are 
Contrary  to  the  Evidence  is  not  an  as- 
signment recognized  by  the  Indiana 
statute.  Binford  v.  Dukes,  25  Ind.  App. 
670 ;  Baltimore,  etc.,  R.  Co.  v.  Daegling, 
30  Ind.  App.  180;  Lynch  v.  Milwaukee 
Harvester  Co.,  159  Ind.  675. 

That  "  the  Deoision  !■  Contrary  to  the 
Evidenoe"  is  not  a  proper  assignment. 
Bass  V,  Citizens  Trust  Co.,  32  Ind.  App. 

583. 

4.  The  Pailure  of  the  Court  to  make 
Tindinge  of  facts  is  a  "  decision  against 


etc.,  R.  Co.,  154  Ind.  338;  Lynch  v. 
Milwaukee  Harvester  Co.,  159  Ind.  675; 
McConahey  v.  Foster,  21  Ind.  App.  416; 
Baltimore,  etc.,  R.  Co.  v,  Daegling,  30 
Ind.  App.  180.  See  also  Binford  v. 
Dukes,  2$  Ind.  App.  670. 

8.  **  Errors  of  Law  Occurring  at  Trial." 
—  Moore  v.  Steelsmith,  i  Alaska  121; 
Choctaw,  etc.,  R.  Co.  v.  Goset,  70  Ark. 
427 ;  Brackett  v.  Brackett,  23  Ind.  App. 
530 ;  Hughes  Bros.  Mfg.  Co.  v.  Reagan, 
(Indian  Ter.  1902)  69  S.  W.  Rep.  940; 
Barry  v.  Barry,  9  Kan.  App.  884 ; 
Phoenix  Ins.  Co.  v.  King,  ^2  Neb.  562; 
Green  v.  Tierney,  62  Neb.  561.  But 
«ee  Buckeye  Pipe  Line  Co.  v.  Fee,  62 
Ohio  St.  543. 

6.  Kaneas  —  Oklahoma.  —  Boyd  v. 
Bryan,  it  Okla.  56. 

Nebraaka.  —  "  Errors  of  law  occur- 
ring at  the  trial  and  duly  excepted  to," 
is  sufficient  to  obtain  a  review  of  the 
rulings  of  the  trial  court  on  the  ad- 
mission or  rejection  of  evidence,  Al- 
bright V.  Peters,  58  Neb.  534,  but  not  to 
obtain  a  review  of  the  court's  action  in 
giving  or  refusing  instructions.  Phoenix 
Ins.  Co.  V.  King,  52  Neb.  562. 

S90.  1.  Alabama  Midland  R.  Co.  v. 
Brown,  129  Ala.  282;  Hicks  v.  Mather, 
107  Ga.  77;  Commercial  Pub.  Co.  v. 
Campbell  Printing- Press,  etc.,.  Co.,  iii 
Ga.  388;  Denton  v.  Ward,  112  Ga.  532; 
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891.    See  note  i. 

893.     (o)  Error  in  Initmotions.  —  See  note  !• 

893.  Awignment  of  Error  as  to  Oroup  of  Initmetioiii.  —  See  note  I. 

894.  10.  Amendments  —  To  inoiudo   How  Gronndi.  —  See  notes 
I,  2,  3,  4. 


Spinks  V.  Thornton,  117  Ga.  829;  Felt 
V.  East  Chicago  Iron,  etc.,  Co.,  27  Ind. 
App.  494 ;  Dunn  v.  State,  (Ind.  1904) 
70  N.  E.  Rep.  521 ;  Akers  v.  Akers,  (Ky. 
1902)  69  S.  W.  Rep.  715;  State  v.  Nor- 
man, 159  Mo.  531. 
S90.    2.  Suffloiency  ~  Beferonoeo  II- 


803.  1.  Alabama  Midland  R.  Co.  v. 
Brown,  129  Ala.  282;  Central  of  Georg^ia 
R.  Co.  V,  Bond,  1 1 1  Ga.  13;  St.  John  v, 
Leyden,  iii  Ga.  152;  Seaboard  Air- 
Line  R.  Co.  V,  Phillips,  117  Ga.  98; 
Akers  v,  Akers,  (Ky.  1902)  69  S.  W. 
Rep.  7x5 ;  National  Masonic  Ace.  Assoc. 


Inatrated. — "  The  court  erred  in  causing  v.  Day,  55  Neb.  127;  Hearne  v.  State, 

to  be  withheld  from  the  jury "  certain  43   Tex.   Crim.  435.     See  also   Flower 

documentary  evidence,  is  insufficient;  it  v,   Nichols,   55   Neb.   314;    Candrian  v. 

should    appear    that    it    was    "  illegally  Miller,  98  Wis.  164. 

withheld  against  the  demand  of  the  ap-  Georgia  —  Charge  Must  Be  Set  Out  in 

plicant."     Ponder  v.  Walker,    107   Ga.  Motion.— Smith    v.     Owen,     112     Ga. 


753. 


531. 


Where  error  in  admitting  testimony  An  assignment  that  the  charge  of  the 
of  certain  witnesses  is  assigned  as  a  court  was  erroneous  will  not  be  con- 
ground  for  a  new  trial  it  is  insufficient  sidered  unless  the  whole  charge  was 
unless  all  of  such  evidence  should  have  unsound.    Newman  v.  Day,  108  Ga.813; 


been  excluded.  Logansport,  etc.,  Nat- 
ural Gas  Co.  V.  Coate,  29  Ind.  App.  299. 

MisBonri.  —  State  v.  Brown,  168  Mo. 
449 ;  Chapman  v.  Eneberg,  95  Mo.  App. 
127. 

891.  1.  Georgia. —  "  The  evidence 
or  its  substance  should  be  set  out  in  the 
motion."  Redding  v.  Lennon,  112  Ga. 
491.  To  the  same  effect  see  Huie  v. 
McDaniel,  105  Ga.  319;  Petty  v.  Bruns- 
wick, etc.,  R.  Co.,  109  Ga.  666 ;  Smith 
V.  Black,  113  Ga.  166;  Bowdoin  v.  State, 
113  Ga.  1 150;  Moore  v.  State,  114  Ga. 
256;  Waldrop  v.  Wolff,  114  Ga.  610; 
Bullock  V.  Cordele  Sash,  etc.,  Co.,  114 
Ga.  627;  Thompson  f.  O'Connor,  115  Ga. 
120;  Ellis  V.  Union  Sav.  Bank,  etc., 
Co.,  115  Ga.  458;  Owen  v.  Palmour,  115 
Ga.  683. 


Bullock  V.  State,  115  Ga.  241,  Central 
of  Georgia  R.  Co.  v.  Goodson,  118  Ga. 

833. 

§93.  1.  Cay  v.  Smith,  108  Ga.189; 
Sievers  v.  Peters  Box,  etc.,  Co.,  151  Ind. 
642;  Storrs,  etc.,  Co.  v.  Fusselman,  23 
Ind.  App.  293 ;  Lautman  v.  Pepin,  26 
Ind.  App.  427;  Mack  v.  Parkieser,  53 
Neb.  528 ;  American  F.  Ins.  Co.  v.  Land- 
fare,  56  Neb.  482;  Johnson  v.  Bouton, 
56  Neb.  626;  Palmer  v.  Ulysses  First 
Bank,  59  Neb.  412;  Bush  v.  State,  62 
Neb.  128;  Ledwith  v,  Campbell,  (Neb. 
1901)  95  N.  W.  Rep.  838.  See  also 
Startzer  v.  Qarke,  (Neb.  1901)  95  N. 
W.  Rep.  509. 

Snffldent  Aaaignmenti.  —  Assignments 
of  **  error  of  the  court  in  refusing  to 
give  to   the  jury  each   of  the  instruc- 


The  objection  made  should  also  ap-     tions,   severally   asked,   numbered    one, 
pear.    Woodbridge  v.  Drought,  118  Ga.     two,  three," etc., and  "error  of  the  court 


671  ;  Bourquin  v,  Bourquin,  no  Ga. 
440;  Chestnut  v.  State,  112  Ga.  366; 
Bray  v.  Walker,  112  Ga.  364;  Webb  v. 
Wight,  etc.,  Co.,  112  Ga.  432. 

The  ground  must  be  complete  in  it- 
self, and  reference  therein  to  the  brief 


in  giving  to  the  jury  each  of  the  in- 
structions given  by  the  court  numbered 
one,  two,  three,"  etc.,  are  sufficient. 
Pennsylvania  Co.  v,  Ebaugh,   152  Ind. 

531. 
§94.     1.   Amendmenti    Germane    to 


of  evidence  cannot  be  used  to  complete     Thoee  Stated  in  the  Original  Motion  may 
it.     Seaboard  Air-Line  R.  Co.  v.  Phil-     be    made.      State   v.    Anderson,    (Iowa 


lips,  117  Ga.  98;  Graham  v.  Baxley,  117 
Ga.  42. 


1899)  80  N.  W.  Rep.  430. 
2.  Where    Court  Is  Kot   Coniined    to 


It  is  not  sufficient  to  set  forth  merely    Groonds  Stated  in  Xotion.  —  Wooldridge 
the    question   which    is   claimed    to   be     v.  White,  105  Ky.  247,  following  Houston 


objectionable,  but  the  answer  thereto 
should  also  be  set  forth.  Taylor  v,  Al- 
len, 112  Ga.  330. 


V.  Kidwell,  83  Ky.  301,  stated  in  the 
original  note.  See  also  Krciclshcimcr 
V.  Nelson,  31  Wash.  406. 
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897. 

898. 

899. 


11.  Second  Kotion  Indading  Kew  Oronnda.  —  See  note  i. 

VnL    MOTIOH     TOB    BVLE     TO     SHOW     CAVgE.  —  See 

IX.  Notice  of  Motion  —  when  Raqnind.  —  See  note  4. 

X.  CoKTiKXTAHOE  OB  PosTPOHEXEHT.  —  See  note  4. 

By  Operation  of  Law.  —  See  note  2. 
Hearing.  —  See  note  5. 

xn.  Waiyeb  OB   Abahdohxeet   of  Motion  —  3.  By 


Moving  for  Arrest  of  Judgment.  —  See  notes  6,  8. 


After  Kotion  Denied  and  Judgment  En- 
tered. —  An  amendment  of  a  motion  for 
a  new  trial  assigning  new  grounds 
should  not  be  allowed  after  the  motion 
has  been  denied  and  judgment  entered. 
Catholic  Press  Co.  v.  Ball,  69  111.  App. 
591. 

894.  8.  Holmes  v.  Strayhom- Hut- 
ton- Evans  Commission  Co.,  81  Mo.  App. 
97 ;  GuUion  v.  Traver,  64  Neb.  5 1 ; 
State  V,  McDaniel,  39  Oregon  161. 

4.  Amendment  After  Time  Has  Expired 
—  Contra.  —  In  Missouri  the  statute  is 
mandatory,  and  after  the  expiration  of 
the  time  to  file  the  motion  an  amend- 
ment cannot  be  made.  Mt.  Vernon 
Bank  v.  Porter,  148  Mo.  176,  reversing 
65  Mo.  App.  448,  on  which  the  original 
note  was  based;  Hesse  v.  Seyp,  88  Mo. 
App.  66 ;  Mirrielees  v.  Wabash  R.  Co., 
163  Mo.  470. 

805.  1.  Compare  Magnus  v.  Buffalo 
R.  Co.,  24  N.  Y.  App.  Div.  449,  holding 
that  after  an  order  setting  aside  a  ver- 


motion  for  a  new  trial  made  in  the 
Supreme  Court  on  the  ground  of  newly 
discovered  evidence  and  the  affidavits 
upon  which  it  is  based  should  be  served 
on  the  adverse  party  at  least  ten  days 
before  the  beginning  of  the  call  of  the 
district  to  which  the  cause  belongs.  If 
the  information  upon  which  the  motion 
is  made  comes  to  the  movant  after  that 
time  the  court  may  shorten  the  notice. 
Herndon  v.  North  Carolina  R.  Co.,  121 
N.  Car.  498. 

897.  4.  Luther  v.  Western  Union 
Tel.  Co.,  25  Tex.  Civ.  App.  31 ;  Town 
V.  Guerguin,  93  Tex.  608. 

898.  2.  See  Walker  v.  Moser,  (C. 
C.  A.)   117  Fed.  Rep.  230. 

The  Xere  Filing  of  the  Motion  Papen 
at  the  proper  term  of  the  court  will 
not  continue  the  jurisdiction  of  the 
court  to  hear  the  motion  at  a  subsequent 
term.  Head  v,  Randolph,  83  Mo.  App. 
284. 

6.  Continnanoe   to  Vacation  —  Failnre 


diet  and  granting  a  new  trial  has  been     to  Hear  or  Continue.  —  Where  a  motion 


entered  and  an  appeal  therefrom  is 
pending  the  movant  cannot  have  such 
order  vacated  and  be  permitted  to  make 
a  new  motion  on  the  same  grounds  and 
on  the  additional  ground  of  newly  dis- 
covered evidence. 

8.  Hew  Jeney. —  See  Christensen  v. 
Lambert,  66  N.  J.  L.  531. 

4.  Anglo-Nevada  Assur.  Corp.  v.  Ross, 
123  Cal.  520,  holding  that  an  ex  parte 
motion  for  a  new  trial  should  be  treated 
as  nugatory,  or  at  best  as  merely  calling 
the  attention  of  the  court  to  the  right 
to  order  a  new  trial  of  its  own  motion. 

HoUee  to  Applicant  of  Time  for  Hearing. 
—  In  IVashington,  where  a  party  files 
a  motion  for  a  new  trial  he  must  take 
notice  that  his  motion  is  on  file,  liable 
to  be  called  up  at  any  time,  and  notice 
to  him  of  the  hearing  is  not  necessary. 
Bumham  v.  Spokane  Mercantile  Co.,  18 
Wash.  207. 

Horth  Carolina  —  Time  of  Serving  Ko- 
tioe.  —   In  North  CaroUna  notice  of  a 


has  been  continued  to<  vacation  and  is 
not  then  heard,  the  motion  goes  over 
to  the  next  term  of  court,  and  the 
judge  cannot  continue  it  to  another  day 
in  vacation  without  a  written  order. 
Atlanta,  etc.,  R.  Co.  v.  Strickland,  114 
Ga.  998;  Whelchel  v.  Poor,  116  Ga.426; 
Carroll  v.  Tumlin,  116  Ga.  716. 

Under  such  circumstances  the  motion 
is,  by  operation  of  law,  returned  to  the 
court  and  remains  until  called  up  in 
its  order.  Helmly  v.  Davis,  11 1  Ga. 
860.  See  also  Shockley  v.  Turnell,  114 
Ga.  378. 

899.  6.  Willard  v.  Albertson,  23 
Ind.  App.  166 ;  Freeman  v.  Illinois  Cent. 
R.  Co.,  107  Tenn.  340;  Hall  v.  State, 
no  Tenn.  365. 

8.  Kotion  in  Arrest  Simnltaneonsly.  — 
It  is  not  proper  practice  to  enter  and 
have  acted  upon  at  the  same  time  mo- 
tions for  a  new  trial  and  in  arrest  of 
judgment.  Hall  v.  State,  no  Tenn. 
365. 
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OOO.    4.  By  Proceeding  Inconsistent  with  Motion  —  Motion  for 

Ytniro  do  VoTO  or  for  Jodgment.  —  See  note  J. 

901,    xnL  Heabinq  of   Motion  —  1.  Time  of  Hearing  and 
Decision  —  Aftor  Trial  Term.  —  See  notes  2»  3. 
903.     Motion  on  Minntof.  —  See  note  I. 

Hearing  After  Term  at  Whioh  Verdict  Was  Bendered.  —  See  note  2. 

2.  Abandonment  —  Failore  to  Obtain  Knling  in  Time.  — 
See  note  6. 

3.  Hearing  in  Vacation  or  at  Chambers.  —  See  note  7. 

903.  ZIT.  Eyidskce  iir  Sttppobt  of  Motion  —  2.  Oral  Testi- 
mony. —  See  note  5. 

904.  See  notes  i,  2. 

3.  Affidavits  —  a.   Generally  —  contents  —  competency  and 
Admittibility  of  Evidenee.  —  See  note  4. 


OOO.  7.  Nelson  v.  Grondahl,  (N. 
Dak.  1903)  96  N.  W.  Rep.  299. 

The  Proper  Frooednre  is  first  to  move 
for  judgment  on  the  special  findings, 
and  if  the  motion  is  denied,  then  to 
file  a  motion  for  a  new  trial  within 
the  statutory  time.  If  the  court  fails 
to  pass  on  the  motion  for  judgment 
within  the  time  allowed  for  moving 
for  a  new  trial  the  latter  motion  may 
be  filed  before  the  decision  of  the  mo- 
tion for  judgment  and  within  the  statu- 
tory period.  Davis  v.  Turner,  69  Ohio 
St.  1 01. 

001  •  9.  Chadron  Loan,  etc.,  Assoc. 
V.  Scott,  (Neb.  1903)  96  N.  W.  Rep. 
220. 

ITnder  the  California  Statute  (Code  Civ. 
Pro.  Cal.,  §  660)  an  application  for  a 
new  trial  "  shall  be  heard  at  the  earliest 
practicable  period  after  notice  of  the 
motion."  Churchill  v,  Flournoy,  127 
Cal.  355. 

S.  Statntet  Beqniring  that  the  Kotion 
Be  **Hade*'  within  a  certain  number  of 
days  after  verdict  do  not  require  that 
they  be  "  heard  '*  within  that  period. 
Whetstone  v.  Livingston,  54  S..  Car. 
539.  But  see  Buchsbaum  v.  Feldman, 
(Supm.  Ct.  App.  T.)  43  Misc.  (N.  Y.) 

85. 
And  the  motion  should  not  be  denied 

solely  because  the  movant  was  dilatory 

in  bringing  the  motion  up  for  hearing. 

Wyman  v.  Jensen,  26  Mont.  227. 

003.    1.  The  Utah  SUtnte  (Rev.  Stat. 

1898,  S  3297)  requires  that  a  motion  for 

a  new  trial,  when  made  on  the  minutes 

of  the  court,  be  heard  at  the  "  earliest 

practicable   period   after  notice  of  the 

motion."    Smidt  v.  Third  Judicial  Dist. 

Ct,  23  Utah  302. 


8.  Contra.  —  In  Minnesota  the  statute 
is  held  to  be  mandatory,  and  after  the 
tcim  the  court  has  no  right,  when  an 
objection  is  interposed,  to  hear  and  de- 
termine the  motion.  Le  Tourneau  v, 
Aitkin  County,  78  Minn.  82. 

6.  Clements  v.  Buckner,  (Tex.  Civ. 
App.  1904)  80  S.  W.  Rep.  235 ;  James 
V,  Appel,  192  U.  S.  129.  But  in  Mis- 
souri so  long  as  the  motion  remains 
undisposed  of  it  must  be  considered  as 
having  been  passed  from  term  to  term. 
St.  Francis  Mill  Co.  v.  Sugg,  142  Mo.  364. 

7.  Helmly  v,  Davis,  1 1 1  Ga.  860 ;  At- 
lanta, etc.,  R.  Co.  V.  Strickland,  114 
Ga.  998;  Whelchel  v.  Poor,  116  Ga. 
426;  Johnson  v.  State,  116  Ga.  535; 
Gardner  v:  State,  116  Ga.  537;  Carroll 
v.  Tumlin,  116  Ga.  716. 

003.  6.  Keith  v.  State,  (Tex.  Crim. 
1900)   56  S.  W.  Rep.  628. 

004.  1.  People  v,  Sullivan,  129  Cal. 
557;  Borley  v,  Allison,  x8i  Mass.  246. 
See  also  State  v.  Mortensen,  26  Utah 

312. 
2.  Examination  of  Others  than  Ai&anti. 

—  Where  an  affidavit  is  mere  hearsay 
the  court  has  no  power  to  compel  the 
appearance  of  persons  who  have  not 
made  affidavits  for  use  on  the  motion, 
to  appear  and  be  examined  and  cross- 
examined.  People  V.  Moore,  (Ct.  Gen. 
Sess.)   29  Misc.   (N.  Y.)   574. 

4.  Hearsay. —  Marzen  v.  People,  190 
111.  81  iciting  14  En  CYC.  op  Pl.  and  Pr. 
904]  ;  State  v,  Mooney,  49  W.  Va.  712 
[citing  14  Encyc.  of  Pl.  and  Pr.  905 
(904)];  State  V.  Jones,  112  La.  980; 
Stevenson  v.  Detroit,  etc.,  R.  Co.,  118 
Mich.  651 ;  Spaulding  v,  Edina,  104  Mo. 
App.  45*  See  also  People  v.  Cameron, 
89  N.  Y.  App.  Div.  141. 
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EvidenM.  • 


Av«rmMit  on  Information  and  Belief.  —  See  note  2. 

i.  Affidavits  of  Jurors.  —  See  note  6. 

Season  for  Bnle.  —  See  note  I . 

Misoondnot  or  Irregularity  of  Jury  Mnet  Be  EitabUihed  bj  OtlMr 

-  See  note  3. 


905.  8.  Bonardo  v.  People,  182  111. 
411;  Hutchins  v.  State,  151  Ind.  667; 
State  V,  Stubblefield,  157  Mo.  360.  See 
also  Texas  Farm,  etc.,  Co.  v.  Story, 
(Tex.  Civ.  App.  1898)  43  S.  W.  Rep.  933. 

6.  Jnron  Cannot  Impeaoh  Their  Verdict. 
—  Marzen  v.  People,  190  111.  81,  citing 
14  En  CYC.  OF  Pl.  and  Pr.  905.  See  also 
the  following  cases: 

Alabama.  —  Montgomery  St.  R.  Co. 
V.  Mason,  133  Ala.  508. 

Arkansas,  —  Hampton  v.  State,  67 
Ark.  266;  Griffith  v.  Mosley.  90  Ark. 
244. 

California.  —  People  r.  Soap,  127  Cal. 
408;  People  V,  Findley,  132  Cal.  301. 

Georgia.  —  Echols  v.  State,  109  Ga. 
508;  Southern  R.  Co.  v.  Sommer,  112 
Ga.  512;  Sims  v.  Sims,  113  Ga.  1083; 
Bowdoin  v.  State,  113  Ga.  1150;  Robin- 
son V.  State,  120  Ga.  311. 

Idaho.  —  State  v.  Marquardsen,  7 
Idaho  352 ;  Bernier  v.  Anderson,  8  Idaho 

675. 

Illinois.  —  Smith   v.    Smith,    169    III. 

623;   Bonardo  v.  People,   182  III.  411; 

Phillips  V.  Scales  Mound,  195  111.  353; 

Cleveland,  etc.,  R.  Co.  v.  Trimmell,  75 

111.  App.  58s ;   Illinois  Cent.  R.  Co.  v. 

Souders,  79  111.  App.  41 ;  Wost  Chicago 

St.  R.  Co.  V.  Huhnke,  82  111.  App.  404; 

Heldmaier  v.  Rehor,  90  111.  App.  96. 

Indiana.  —  Hutchins  v.  State,  151  Ind. 

667. 

Indian  Territory.  —  Langford  v.  U. 
S.,  (Indian  Ter.  1903)  76  S.  W.  Rep.  in. 

/ott'a.  —  Rodgers  v.  Farmers*  Nat. 
Bank,  117  Iowa  511. 

Kansas.  —  Bower  v.  Self,  (Kan.  1904) 
75  Pac.  Rep.  1 02 1. 

Kentucky.  —  Illinois  Cent.  R.  Co.  v. 
West,  (Ky.  1901)  60  S.  W.  Rep.  290; 
Mitchell  V.  Com.,  (Ky.  1901)  64  S.  W. 

Rep.  75 1  • 

Louisiana.  —  State  v.  Procella,  105 
La.  518;  State  v.  Perioux,  107  La.  601; 
State  V.  Favrc,  51  La.  Ann.  434. 

Mississippi.  — UcGuire  v.  State,  76 
Miss.  504. 

Missouri.  —  State  v.  Palmer,  161  Mo. 
152;  Jobe  V.  Weaver,  77  Mo.  App.  665; 
Herring  v.  Wabash  R.  Co.,  80  Mo.  App. 
562;   Meisch  v.   Sippy,   102   Mo.   App. 

559* 


Nebraska.  — y^elsh  v.  State,  60  Neb. 
lox ;  Coil  V.  State,  62  Neb.  15;  Savary 
V.   State,   62  Neb.   166. 

New  York.  —  Webber  v.  Reynolds,  32 
N.  Y.  App.  Div.  248;  Mais  v.  Ruh,  57 
N.  Y.  App.  Div.  is;  People  v.  Galla- 
gher, 75  N.  Y.  App.  Div.  39 ;  Gans  v. 
Metropolitan  St.  R.  Co.,  (Supm.  Ct.  App. 
T.)  84  N.  Y.  Supp.  914. 

Oregon.  —  State  v.  Smith,  43  Oregon 
109. 

Pennsylvania.  —  Megargel  v.  Waltz, 
21  Pa.  Co.  Ct.  633 ;  Com.  v.  Zuem,  10 
Pa.  Dist.  26 ;  Stull  v.  Stull,  197  Pa.  St. 

243- 

South  Dakota.  —  State  v.  Andre,   14 

S.  Dak.  215 ;  State  v.  Kiefer,  (S.  Dale 

1902)  91  N.  W.  Rep.  1 1 17. 

Texas.  —  Stubblefield  v.  Stubblefield, 
(Tex.  Civ.  App.  1898)  45  S.  W.  Rep.. 
965 ;  Dancy  v.  State,  41  Tex.  Crim. 
293 ;    Blackwell   v.   State,    (Tex.   Crim. 

1903)  73  S.  W.  Rep.  960 ;  Moore  v.  Mis- 
souri, etc.,  R.  Co.,  30  Tex.  Civ.  App. 
266;  St.  Louis  Southwestern  R.  Co.  v. 
Ricketts,  96  Tex.  68. 

Vermont.  —  Baker  v.  Sherman,  71  Vt. 

439* 

Virginia.  —  Gordon  v.  Com.,  100  Va. 

825. 

IVashington.  —  Marvin   v.   Yates,   26 

Wash.  50. 

West  Virginia.  —  Graham  v.  Citizens' 
Nat.  Bank,  45  W.  Va.  701. 

Apparent  EzeeptionB  to  Bnle.  —  Affi- 
davits of  jurors  are  admissible  upon 
a  motion  for  a  new  trial  to  show  that 
one  of  their  number  swore  falsely  on 
his  voir  dire  and  also  that  the  indi- 
vidual jurors  did  not  consent  to  the 
verdict.  West  Chicago  St.  R.  Co.  v. 
Huhnke,  82  111.  App.  404* 

And  a  juror  may  testify  as  to  acts 
of  other  jurors  which  by  their  nature 
might  tend  to  influence  the  verdict,  but 
it  is  for  the  court,  and  not  for  the  juror, 
to  say  what  effect  the  acts  may  have 
had  upon  the  verdict.  State  v.  Parker, 
25  Wash.  405. 

fl09.  1.  See  Cleveland,  etc.,  R.  Co. 
V.  Trimmell,  75  UL  App.  585;  Graham 
V.  Citizens'  Nat.  Bank,  45  W.  Va.  701. 

3.  AiAdavit  of  Party  —  Xiioondnet  of 
Jnry. —  Eufaula    v.    Speight,    121    Ala. 
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910. 


911. 

919. 
913. 
914. 
91ff. 

917. 


Ssoeptions  —  Xiioondnot  of  Partiw  or  Court  Ofioon,  —  See  note  2. 

XiMonduot  of  Jury  (hittido  Jury  Boom.  —  See  note  3. 

To  Show  Boiort  to  Clianoo.  —  See  note  4. 

Eoanay  Evldonoo  of  Dodaratloni  of  Jnror.  —  See  note  I. 

4.  Time  of  Piling  Affidavits.  —  See  note  3. 

5.  Counter  Affidavits.  —  See  notes  5,  9. 
See  note  i. 

7.  Minutes  of  Court.  —  See  note  i. 

Other  AyaiUhlo  Evidonoo  Coniidorod.  —  See  note  I. 
Hearing  on  Minutes  Limited  to  Jury  Triale.  —  See  note  3* 

10.  Brief  of  Evidence.  —  See  note  4. 


613;  People  V.  Findley,  133  Cal.  301; 
Bonardo  v.  People,  182  111.  411 ;  Phillips 
V.  Scales  Mound,  195  111.  353;  Tresch- 
man  v.  Treschman,  28  Ind.  App.  206. 

910.  8.  Miaoondnot  of  OAoen.  — 
Shaw  V.  State,  79  Miss.  577. 

Failnre  to  Swear  Witneie.  —  Affidavits 
of  jurors  may  be  used  to  show  that  a 
witness  was  not  sworn,  but  they  cannot 
be  used  to  show  the  effect  thereof  upon 
their  verdict.  Langford  v.  U.  S.,  (Indian 
Ter.  1903)  76  S.  W.  Rep.  iii. 

Kistake  in  Bendition.  —  Where  a  ver- 
dict is  rendered  through  mistake,  and 
is  not  the  verdict  agreed  upon,  the 
affidavits  of  the  jurors  may  be  received 
to  show  that  fact.  Schwamb  Lumber 
Co.  V.  Schaar,  94  111.  App.  544. 

S.   Hempton  v.  State,  iii  Wis.  127. 

Beading Kewipaper.— Jurors  are  com- 
petent to  testify  to  having  read  a  news- 
paper, but  will  not  be  permitted  to 
state  what  influence  it  had  upon  them. 
U.  S.  V.  Ogden,  105  Fed.  Rep.  371. 

4.  Ai&dayits  of  Jnron  Showing  Beeort 
to  Chance.  —  Long  v.  Collins,  1 2  S.  Dak. 
621. 

Code  Froviiions.  —  Giff en  v,  Lewiston, 
6  Idaho  231 ;  Black  v.  Rocky  Mountain 
Bell  Telephone  Co.,  26  Utah  451 ;  Pence 
V.  California  Min.  Co.,  27  Utah  378. 

Arkaasaa. —  Hampton  v.  State,  67 
Ark.  266. 

Oil.  1.  Alabama,  —  See  Eufaula  v. 
Speight,  121   Ala.  613. 

California.  —  People  v.  Findley,  132 
Cal.  301 ;  Siemsen  v.  Oakland,  etc.,  Elec- 
tric R.  Co.,  134  Cal.  494. 

Idaho.  —  State   v.   Murphy,    7    Idaho 

183. 

Illinois.  —  Smith  v.  Smith,  169  III. 
623;  Bonardo  v.  People,  182  III.  411; 
Phillips  V.  Scales  Mound,  195  111.  353; 
Heldmaier   v.   Rehor,   90   111.   App.   96. 

Indiana.  —  Hutchins  v.  State,  151 
Ind.   667. 


Michigan.  —  Stevenson  v.  Detroit, 
etc.,  R.  Co.,  118  Mich.  651. 

Missouri.  —  Meisch  v.  Sippy,  xoa  Mo. 
App.  559. 

New  York Mais  v.  Ruh,  57  N.  Y. 

App.  Div.  15 ;  Gans  v.  Metropolitan  St. 
R.  Co.,  (Supm.  Ct.  App.  T.)  84  N.  Y. 
Supp.  914. 

Oregon.  —  See  State  v.  Mims,  36  Ore- 
gon 315. 

Wyoming.  —  Gustavenson  v.  State, 
10  Wyo.  300. 

United  States.  — V^slton  v.  Wild 
Goose  Min.,  etc.,  Co.,  (C.  C.  A.)  123 
Fed.  Rep.  209. 

8.  Chadron  Loan,  etc.,  Assoc  v.  Scott, 
(Neb.  1903)  96  N.  W.  Rep.  220. 

913,  6.  Culp  V.  Mulvane,  66  Kan. 
143;  State  V.  Cafiero,  112  La.  453;  San 
Antonio  Gas  Co.  v.  Singleton,  24  Tex« 
Civ.  App.  341.  Contra,  Nelson  v.  Equi- 
table L.  Assur.  Soc,  73  111.  App.  133. 

9.  San  Antonio  Gas  Co.  v.  Singleton, 
24  Tex.  Civ.  App.  341. 

913.  1.  Oiseretion  of  Court. —  Shafer 
V.  Willis,  124  Cal.  36;  Culp  v.  Mul- 
vane,  66    Kan.    143. 

Where  affidavits  to  sustain  the  mo- 
tion are  met  by  counter  affidavits  there 
is  no  abuse  of  discretion  in  overruling 
the  motion.  Huff  v.  State,  104  Ga. 
521.  See  also  O'Neil  v.  State,  104  Ga. 
538. 

914.  1*  Vow  York.  —  A  motion  for 
a  new  trial  on  the  minutes  can  be  made 
only  on  the  grounds  specified  in  Code 
Civ.  Pro.  N.  v.,  S  999.  Jarchover  v. 
Dry  Dock,  etc.,  R.  Co.,  54  N.  Y.  App. 
Div.  238. 

915.  1.  Bliss  V.  Grayson,  24  Nev. 
422. 

8.  Rosenquest  v.  Canary,  27  N.  Y, 
App.  Div.  30. 

917.  4.  Cohen  v.  Lester,  103  Ga. 
565;  Malsby  v.  Young,  104  Ga.  205; 
Bryant  v.  Gray,   105  Ga.  483;   Barnes 
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918.  11.  Statement  of  Case  —  a.  Nature  and  Object  of 

Statement — object  to  Aui^n  Errors  and  AbbroTiate  Evldonoo. — See  note  3. 

919.  See  note  i. 

Failure  to  Make  Speeiiioatioiia.  —  See  note  2. 

990.    b.  Contents    of    Statement  —  (2)  Specification  of 
Insufficiency  of  Evidence.  —  See  notes  2,  3. 

Absence  of  Material  Evidence.  —  See  note  4. 
Stating  What  Evidence  Does  Show.  —  See  note  3. 

(3)  Specification  of  Errors  of  Law.  —  See  note  6. 
Spedfloation  in  Terms  of  Statute  Insufficient.  —  See  note  2. 

(4)  Abstract  of  Evidence.  —  See  note  4. 
Matters  of  Becord  Ezdnded.  —  See  note  7. 

d.  Service  on  Adverse  Party.  —  See  note  5. 

e.  When  Settled  Without  Notice.  —  See  note  6. 

995.  h.  Notice  of  Time  of  Settlement.  —  See  note  3. 

996.  /.  Failure  to  Settle  in  Time  —  BisaUowance  for  Failure 

to  Frepare  and  Serve  in  Time.  —  See  note  I . 


991. 

999. 
993. 

994. 


V,  Macon,  etc.,  R.  Co.,  105  Ga.  495; 
Co-operative  Mfg.  Co.  v.  Andrews,  105 
Ga.  506 ;  Whitton  v.  Read,  109  Ga. 
1 74 ;  Keys  v.  Bell,  1 1 1  Ga.  795  ;  Robin- 
son V.  State,  III  Ga.  841;  Brown  v. 
Richards,   114  Ga.   318. 

018.  3.  In  ITew  Tork  the  rule  for- 
merly prevailed  that  a  motion  for  a  new 
trial  on  the  ground  of  newly  discovered 
evidence  could  not  be  made  except  upon 
a  case  which  presented  the  evidence 
given  on  the  first  trial,  so  that  the 
court  could  ascertain  whether  the  evi- 
dence alleged  to  be  newly  discovered 
was  cumulative  or  not,  and  whether  it 
would  be  likely  to  change  the  result  if 
offered  on  a  second  trial.  The  rule 
now  is  that  the  Special  Term  has  power 
to  consider  such  a  motion  on  the  plead- 
ings and  affidavits  where  no  objection 
is  made  to  the  failure  to  make  a  case. 
Mclver  v.  Hallen,  50  N.  Y.  App.  Div. 

441. 

019.  1.  Object  of  Specifications.  — De 

Molera  v.  Martin,  120  Cal.  544,  follow- 
ing Eddelbuttle  v.  Durrell,  55  Cal.  277, 
set  out  in  the  original  note. 

2.  De  Molera  v.  Martin,  120  Cal. 
544 ;  Warren  v.  Stoddart,  6  Idaho  692. 

9a0.  2.  See  King  v.  Pony  Gold 
Min.  Co.,  28  Mont.  74. 

3.  De  Molera  v.  Martin,  120  Cal.  544; 
Ben  Lomond  Wine  Co.  v,  Sladky,  141 
Cal.  619 ;  D.  S.  B.  Johnston  Land-Mortg. 
Co.  V,  Case,  13  S.  Dak.  28. 

4.  De  Molera  v.  Martin,  120  Cal.  544. 
9dl,     3.    De  Molera  v,  Martin,  120 

Cal.  544. 
6.  Gallagher  v,   Cornelius,   2^   Mont. 


27 ;  D.  S.  B.  Johnston  Land-Mortg.  Co. 
V.  Case,  13  S.  Dak.  28. 

933.  2.  Thomas  v.  Blaisdell,  25 
Nev.  223. 

933.  4.  Carmichael  v.  State,  zii 
Ga.  653. 

7.  Pleadings  need  not  be  embodied  in 
the  statement.  Bliss  v,  Grayson,  24 
Nev.  422. 

934.  5.  When  Time  Commenoee  to 
Bun.  —  Power  v.  Lenoir,  22  Mont.  169. 

6.   State  V.  District  Ct.,  28  Mont.  123. 

Time  to  Present.  —  The  moving  party 
may  present  the  statement  to  the  judge 
for  settlement  within  any  reasonable 
time  after  the  adoption  of  the  amend- 
ments.    Miller  v.  Hunt,  7  Idaho  486. 

935.  3.  The  Judge  Kay  Sefose  to 
Settle  the  Statement  where  the  statutory 
provisions  are  not  complied  with,  or  he 
may  settle  the  statement  and  deny  the 
motion  for  a  new  trial.  Wright  v, 
Mathews,  28  Mont.  442.  See  also  Burns 
V,  Napton,  26  Mont.  360. 

Where  Amendments  Have  Been  Bcgected 
and  notice  of  settlement  given  and  the 
statement  is  not  presented  for  settle- 
ment at  the  proper  time  the  party  can- 
not thereafter  adopt  the  amendments 
without  giving  notice  to  the  adverse 
party.     State  v.  District  Ct.,  28  Mont. 

123. 

Time  of  Settlement.  —  As  to  pro- 
cedure in  the  District  of  Columbia  see 
Brown  v,  Bradley,  6  App.  Cas.  (D.  C.) 
207. 

936.  1.  Waiver  of  Objection  that 
Statement  Was  Not  Filed  in  Time.  —  la 
North  Dakota  the  filing  is  not  jorisdic- 
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997.    See  notes  i,  3. 

J.  Extension  of  Time  to  Prepare  and  Serve.  — 

5- 

i.  Settlement  and  Correction  by  Judge.  —  See 


See  note 
998. 


note  5. 
999. 

> 

930. 

SEKnro- 
931. 


ttgnature  and  Certlfloate  of  AUowasM.  —  See  note  3. 

/.  Amendment  After  Settlement.  —  Sec  note  4. 
XT.  Decision  of  Motioh  —  Oehebal  PBiirciPLEfl  Oov- 
■  1.  Discretion  of  Trial  Conrt.  —  See  notes  3,  5. 
Limited  by  Boles  of  Law  and  Proeednre.  —  See  note  I . 
Failnre  to  Adminieter  Snbitontial  Jnttioe.  —  See  note  2. 


tional  to  the  motion  in  the  sense  that 
it  may  not  be  waived.  Piano  Mfg.  Co. 
V,  Jones,  8  N.  Dak.  315. 

By  Sabmitting  Amendmeati  a  party  does 
not  waive  the  right  to  object  to  the 
time  of  the  service  of  the  statement, 
he  having  previously  reserved  his  right 
to  object.  Power  v.  Lenoir,  22  Mont. 
169. 


etc.,  R.  Co.  V.  Hunt,  116  Ga.  448;  Moore 
i\  Horton,  Z05  Iowa  376;  Sovereign 
Camp,  etc.  v.  Thiebaud,  65  Kan.  332; 
Wingen  v.  May,  (Minn.  1904)  99  N.  W. 
Rep.  809 ;  Bridenbecker  v.  Bridenbecker, 
75  N.  Y.  App.  Div.  6;  Averill  v.  Robin- 
son, 70  Vt.  161 ;  Sharp  v,  Greene,  22 
Wash.  677, 
031.    1.  Diioretion  Xntt  Conform  to 


937.    I.  Court  Kay  Befme  to  Settle    Precedent.  —  See  Sovereign  Camp,  etc. 
Statement    Ont    of    Time.  —  Wright    v.     v,  Thiebaud,  65  Kan.  332. 


Mathews,  28  Mont.  442 ;  State  v.  Dis- 
trict Ct.,  28  Mont.  123. 

8.   Barclay  v.  Blackinton,  127  Cat.  189. 

6.  A  Party  in  Default  should  not  re- 
ceive an  extension  of  time  under  Code 
Civ.  Pro.  Cal,,  I  1054.  Freese  v,  Freese, 
134  Cal.  48. 

938.  S.  Striking  Out  Bednndant  and 
Saperflnona  Hatter.  —  Fountain  Water 
Co.  V,  Superior  Ct,  139  Cal.  648,  hold- 
ing, however,  that  such  action  must  be 
taken  within  six  months ;  York  v.  Stew- 
ard, (Mont.  1904)  76  Pac.  Rep.  756. 

8.    Van      Meter     v.      Squibb, 


Ho  Diioretion  Where  Only  Conolniione 
of  Law  Involved.  —  State  v.  Schnepel, 
23  Mont.  523 ;  Crowley  v.  Louisville, 
etc.,  R.  Co.,  (Ky.  1900)  55  S.  W.  Rep. 
434;  Dunkle  v.  Spokane  Falls,  etc.,  R. 
Co.,  20  Wash.  254. 

Dlieretion  Governed  by  Legal  Bnlee.  — 
Gannon  v.  State,  75  Conn.  576 ;  Turley 
V.  Griffin,  106  Iowa  161 ;  St.  Joseph 
Folding  Bed  Co.  v.  Kansas  City,  etc., 
R.  Co.,  148  Mo.  478.  See  also  R.  Con- 
nor Co.  V.  Goodwillie,  (Wis.  1904)  98 
N.  W.  Rep.  528. 

If  the  Court  Fails  to  Ezeroiee  Iti  Dii- 
( Idaho   1903)   72  Pac.  Rep.  884,  hold-    eretion    an   order  denying  a  new   trial 


ing  that  the  attorneys  cannot  certify 
the  statement;  it  must  be  settled  by 
the  judge. 

In  Hew  York,  by  the  general  rules  of 
practice,  a  motion  for  a  new  trial  upon 
newly  discovered  evidence  can  be 
heard  only  on  a  case  signed  by  the 
judge  who  tried  it.  Solowye  v.  Haz- 
lett,  (N.  Y.  City  Ct.  Gen.  T.)  35  Misc. 
(N.   Y.)    197. 

4.   Swett  V.  Gray,  141  Cal.  63. 

930.  8.  The  Only  Limitation  upon 
the  discretion  of  the  trial  court  in 
granting  new  trials  is  that  it  must  not 
be  abused.  Bemis  Bros.  Bag  Co.  v. 
Ryan  Commission  Co.,  74  Mo.  App.  627. 

6.  Judieial  but  Hot  Arbitrary  DiMretion. 
—  Pengilly  v,  J.  I.  Case  Threshing 
Mach.  Co.,  II  N.  Dak.  249  [citing  14 
EircYC.  OF  Pl.  and  Pr.  930] ;  Western, 


will  be  reversed.  Mclntyre  v.  Mclntyre, 
120  Ga.  67. 

8.  Ireton  v.  Ireton,  62  Kan.  358; 
Wheeler  v.  Jenison,  120  Mich.  422. 

TJnleii  Iigustioe  Has  Been  Done  a  mo- 
tion for  a  new  trial  will  not  be  granted. 
Com.  V.  Duff,  7  Pa.  Super.  Ct.  415. 

But  a  new  trial  will  be  granted  where 
it  is  made  to  appear  that  a  great  in- 
justice will  probably  be  done  if  it  is  not 
granted.  Bussey  v.  State,  69  Ark.  545 ; 
Nugent  V.  Metropolitan  St.  R.  Co.,  46 
N.  Y.  App.  Div.  105 ;  Benda  v,  Keil, 
(N.  Y.  City  Ct.  Gen.  T.)  34  Misc.  (N. 
Y.)  396.  See  also  People  v.  Baker,  27 
N.  Y.  App.  Div.  597. 

What  ConeiderationiControL — Whether 
justice  requires  the  granting  of  a  new 
trial  depends  largely,  if  not  entirely, 
upon  the  nature  of  the  evidence,  the 
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933.     See  note  i. 

2.  Court  May  Grant  on  Its  Own  Motion.  —  Sec  notes  2,  3. 

933.  See  note  i. 

4.  Technical  and  Harmless  Errors  —  Technioal  Errors  — 
Inequitable  Befensee.  —  See  note  3. 

934.  6.  Small  Amonnt  Involved.  —  See  notes  2,  4. 

935.  7.  New  Trial  to  Becover  Nominal  Damages  —  Failure  to 
Aiseu  Hominal  Damagei.  —  See  note  I . 

XTL  Obbeb  Obantiitg  ob  Refusing  New  Tbial  — 
1.  Statement  of  Grounds  in  Order.  —  See  note  3. 

Failure  to  State  OrouncU.  —  See  notes  6,  7. 

2.  Effect  of  Order  and  Its  Conditions  —  Vacatei  verdict  and 
Judgment.  —  See  note  8. 

936.  See  notes  i,  2. 


weight  to  be  given  to  it,  the  manner  in 
which  it  was  presented,  and  the  op- 
portunity that  the  adverse  party  had  to 
meet  it.  Doorley  v.  O'Gorman,  31  N. 
Y.  App.  Div.  216. 

To  Avoid  Miioarriage  of  Jnitlce  a  new 
trial  will  be  granted  where  the  party  is 
deprived  of  the  opportunity  to  have  the 
judge  who  tried  the  cause  pass  upon  his 
motion.  St.  Francis  Mill  Co.  v.  Sugg, 
142  Mo.  364. 

933.  1.  New  York  L.  Ins.  Co.  v. 
Goodrich,  74  Mo.  App.  355. 

8.  Inherent  Power  of  Court  to  Grant  on 
Its  Own  Motion. —  Usher  v.  Scranton  R. 
Co.,  132  Fed.  Rep.  405  [citing  14  Encyc. 
OF  Pl.  and  Pr.  932]  ;  State  v.  Black- 
man,  no  La.  266;  Forbes  r.  New  York 
L.  Ins.  Co.,  178  Mass.  139  (power  ex- 
pressly declared  by  statute)  ;  Willmar 
Bank  v,  Lawler,  78  Minn.  135;  Head 
V.  Randolph,  83  Mo.  App.  284;  Hesse 
V,  Seyp,  88  Mo.  App.  66 ;  Com.  v.  Gabor, 
(Pa.  1904)  58  Atl.  Rep.  278 

The  provisions  of  the  Minnesota  stat- 
utes do  not  prevent  the  court,  in  a 
proper  case,  from  granting  a  new  trial 
on  its  own  motion.  As  a  general  rule, 
however,  this  power  will  be  exercised 
only  in  aggravated  cases.  Willmar  Bank 
V.  Lawler,  78  Minn.  135. 

S.  Statntee  Limiting  Power  of  Court.  — 
To  the  same  effect  as  Townley  v.  Adams, 
jx8  Cal.  382,  stated  in  the  last  para- 
graph of  the  original  note,  see  Fades 
V.  Trowbridge,  143  Cal.  25. 

033*  1.  See  Mizener  v,  Bradbury, 
128  Cal.  341. 

8.  Teehnioal  Errors.  —  State  v.  Brock- 
haus,  72  Conn.  109;  Sprague  v.  Brown, 
21  R.  I.  329. 

034.  2.  Wightman  v.  Kruger,  23  R. 
L  78. 


4.  York  v.  Stiles,  21  R.  I.  225. 

035.  1.  People  v.  Petrie,  94  111. 
App.  652,  affirmed  191  111.  497;  Engel 
V.  New  York  Evening  Post  Co.,  (Supra. 
Ct.  Tr.  T.)  38  ^Jsc.  (N.  Y.)  377. 

When  Sole  Does  Not  Apply.  —  This 
rule  does  not  apply  where  an  allowance 
of  nominal  damages  is  necessary  to  pro- 
tect a  property  interest  of  the  plaintiff. 
Skinner  v.  Allison,  54  N.  Y.  App.  Div. 

47. 

3.  Smith  V.  Sedalia,  152  Mo.  283; 
Edwards  v.  Missouri  R.  Co.,  82  Mo. 
App.  478.  See  also  Haven  v.  Missouri 
R.  Co.,  155  Mo.  216. 

6.  Where  Court  Fails  to  State  Ground. 
—  Roman  v.  Boston  Trading  Co.,  87  Mo. 
App.   186. 

Neoeesity  of  Statement  to  Obtain  Be- 
yiew.  —  If  the  reasons  of  the  trial  court 
are  not  set  out  the  appellate  court  will 
not  review  the  order.  Griffin  v,  Mc- 
Knight,  116  Mich.  468. 

7.  Smith  V.  Sedalia,  152  Mo.  283. 

In  the  Municipal  Court  of  the  City  of 
New  York  an  order  granting  a  new  trial 
must  recite  the  grounds  upon  which  it 
is  based  and  a  failure  to  do  so  will 
warrant  a  reversal.  Gitelson  v,  Weis- 
bufg,  (Supm.  Ct.  App.  T.)  36  Misc.  (N. 
Y.)   214. 

8.  Knowles  v.  Thompson,  133  Cal. 
245 ;  Evans  v.  Humphreys,  9  App.  Cas. 
(D.  C.)  392;  State  v.  Police  Board,  51 
La.  Ann.  747 ;  Manning  v.  German  Ins. 
Co.,  (C.  C.  A.)  107  Fed.  Rep.  52. 

936*  1.  Connor  v.  Corson,  13  S. 
Dak.  550  {.citing  14  Encyc.  of  Pl.  and 
Pr.  936];  State  v.  Police  Board,  51 
La.  Ann.  747. 

8.  Conditional  Denial.  —  Where  a  mo- 
tion for  a  new  trial  is  denied  on  con- 
ditions, the  failure  to  perform  the  con- 
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940. 
941. 

of  Court. 
943. 


3.  Kew  Trial  as  to  Part  of  Issues.  —  See  note  2. 

4.  New  Trial  as  to  Some  Parties.  —  See  note  4. 

5.  Conditions  of  Order  Granting  New  Trial  —  See  notes 

See  note  2. 

XTH  C08TB  on  Obantiho  New  Tbial — 1.  Diseretion 
—  See  notes  i,  3. 
2.  Where  Adverse  Party  Without  Fault  —  See  notes  i,  2. 


ditions  within  the  time  specified  operates 
as  a  grant  of  the  motion.  Thompson 
V.  Davison,  107  Ga.  238. 

937.  2.  Benton  v.  Collins,  125  N. 
Car.  83. 

Separata  GauM  of  Action.  —  Where 
separate  causes  of  action  are  tried  to- 
gether and  no  interdependence  exists 
between  them,  a  new  trial  for  error  as 
to  one  cause  of  action  should  be  limited 
to  that  cause.  Hamilton  v.  Nelson,  22 
Mont.  539. 

939.  4.  Moreland  v.  Durocher,  121 
Mich.  398  iciting  14  Encyc.  of  Pl.  and 
pR.  938I ;  Illinois  Cent.  R.  Co.  v. 
Foulks,  191  111.  57:  Kansas  City  v.  File, 
60  Kan.  157;  Strand  v.  Griffith,  109 
Fed.  Rep.  597. 

939.  1.  In  Texas  it  was  formerly 
held  (Secrest  v.  Best,  6  Tex.  199)  that 
a  conditional  grant  of  a  new  trial  was 
a  nullity.  That  decision  has  now  been 
modified  so  that  a  conditional  grant  is 
not  absolutely  void,  but  a  party  wish- 
ing to  take  advantage  of  it  must  do  so 
at  or  before  the  next  term  of  court 
or  he  waives  his  objection.  Strait  v. 
Cole,  (Tex.  Civ.  App.  1899)  51  S.  W. 
Rep.  1092. 

2.  Bonelli  v.  Jones,  26  Nev.  176  [cf7- 
ing  14  Encyc.  of  Pl.  and  Pr.  939] ; 
McKay  v.  New  England  Dredging  Co., 
93  Me.  201  ;  Town  v.  Guerguin,  93  Tex. 
608;  Fry  V.  Stowers,  98  Va.  417. 

4.  "Sew  Trial  as  a  Matter  of  Bight.  — 
Casey  v,  Malidore.  19  Wash.  279. 

940.  2.  Must  Have  Halation  to  Issue. 
—  The  condition  must  have  some  direct 
relation  to  the  issue  between  the  parties 
in  the  case.  StaufFer'  v.  Reading,  206 
Pa.   St.  479- 

When  Not  Confined  to  Question  of 
Damages.  —  In  a  negligence  action  the 
issues  should  not  be  confined  merely 
to  the  question  of  damages  where  a 
new  trial  is  granted  on  the  ground  of 
newly  discovered  evidence  which  shows 
that  witnesses  who  also  testified  as  to 
the  occurrence  of  the  injury  falsely  tes- 
tified as  to  the  previous  condition  of  the 


plaintiff's   health.     Crane   v.    Brooklyn 
Heights  R.  Co.,  68  N.  Y.  App.  Div.  202. 

Wko  Kay  Olijeot.  —  A  party  appealing 
from  the  Granting  of  a  new  trial  cannot 
complain  that  it  was  granted  upon  con- 
ditions to  be  performed  by  the  adverse 
party.  Anglo- Nevada  Assur.  Corp.  v. 
Ross,  123  Cal.  520. 

A  Grant  of  a  New  Trial  Conditionad  on 
the  Refusal  to  Semit  a  portion  of  the 
verdict,  in  a  case  where  the  damages  are 
unliquidated,  is  permissible  and  within 
the  discretion  of  the  trial  court.  Det- 
zur  V.  B.  Stroh  Brewing  Co.,  119  Mich. 
282. 

941.  1.  People  v.  Glasgow,  30  N. 
Y.  App.  Div.  94;  Lashaway  v.  Young, 
76  N.  Y.  App.  Div.  177;  Lawrence  v. 
Wilson,  86  N.  Y.  App.  Div.  472. 

8.  Where  a  Hew  Trial  Is  a  Xattar  of 
Right  costs  should  not  be  imposed. 
Cohen  v.  Krulewitch,  77  N.  Y.  App. 
Div.  126. 

943,  1.  Landrigan  v.  Brooklyn 
Heights  R.  Co.,  23  N.  Y.  App.  Div.  43 ; 
Vollkommer  v.  Nassau  Electric  R.  Co., 
23  N.  Y.  App.  Div.  88;  Given  v.  Pru- 
dential Ins.  Co.,  44  N.  Y.  App.  Div. 
549;  Solowye  v.  Hazlett,  (N.  Y.  City 
Ct.  Gen.  T.)  35  Misc.  (N.  Y.)   197. 

£yiden6<»  Tending  to  Establish  Pei^nry. 
—  Where  a  new  trial  was  granted  for 
newly  discovered  evidence  which  tended 
strongly  to  establish  the  falsity  of  the 
testimony  for  the  plaintiff,  it  was  held 
that  only  the  payment  of  a  trial  fee  and 
disbursements  of  the  trial  should  be 
imposed  as  a  condition.  Newschloss  v» 
Wittner,  (Supm.  Ct.  App.  T.)  86  N.  Y. 
Supp.   211. 

Costs  in  Appellate  Court.  —  "  When  the 
new  trial  is  on  the  ground  of  newly  dis- 
covered evidence  the  costs  of  the  ap- 
pellate court  should  always  fall  upon 
the  paily  obtaining  the  new  trial,  unless 
in  exceptional  cases  and  for  special 
reasons."  Herndon  v.  North  Carolina 
R.  Co.,  121  N.  Car.  498. 

2.  Inadequate  Damages, — A  motion  on 
the  ground  that  the  damages  are  inade- 
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3.  Where  Applicant  Kot  in  Fanlt.  —  See  notes  i,  2. 

4.  Insufficient  Evidence.  —  See  note  6. 
See  note  i. 

X7III.  Bevewal  of  HoTioir  —  Seoo&d  Motion.  —  See  notes 

See  note  i. 

X£S.  Vacatdto  Obdeb— Behearihg.—  See  notes  3, 4, 5. 


quate  will  be  granted  only  on  payment 
of  the  costs  of  the  former  trial.  Sloane 
V.  McCauley,  (Supm.  Ct.  Tr.  T.)  33 
Misc.  (N.  Y.)  652 ;  Riegelman  v.  Brun- 
nings,  36  N.  Y.  App.  Div.  351. 

944.  1.  Error  of  Law.  —  Where  there 
is  an  error  of  law  costs  should  not  be 
imposed  as  a  condition  to  granting  a 
new  trial.  Smith  v.  New  York,  55  N. 
Y.  App.  Div.  90;  Maxon  v.  Gates,  112 
Wis.  196. 

2.  Brauer  v.  Oceanic  Steam  Nav.  Co., 
66   N.  Y.  App.   Div.  605. 

6.  Silverman  v.  Dry  Dock,  etc.,  R. 
Co.,  69  N.  Y.  App.  Div.  22 ;  Helgers  v. 
Staten  Island  Midland  R.  Co.,  69  N.  Y. 
App.  Div.  570;  Carter  v.  Interurban  St. 
R.  Co.,  (Supm.  Ct.  App.  T.)  86  N.  Y. 
Supp.  206 ;  Murphy  v.  Interurban  St. 
R.  Co.,  (Supm.  Ct.  App.  T.)  88  N.  Y. 
Supp.  187;  Falkenberg  v.  O'Neill, 
(Supm.  Ct.  App.  T.)  88  N.  Y.  Supp. 
378;  Mills  V.  Conley,  no  Wis.  525; 
Giese  v.  Milwaukee  Electric  R.,  etc., 
Co.,  116  Wis.  66;  R.  Connor  Co.  v, 
Goodwillie,  (Wis.  1904)  98  N.  W.  Rep. 
528.  Compare  People  v.  Glasgow,  30  N. 
Y.  App.  Div.  94,  holding  that  costs  are 
discretionary  where  a  new  trial  is 
granted  solely  on  the  ground  that  the 
verdict  is  against  the  weight  of  evidence. 

Error  in  Damaget .  —  A  new  trial  based 
on  error  of  the  jury  in  assessing  dam- 
ages will  be  granted  only  on  payment 
by  the  movant  of  the  costs  of  the  former 
trial.  Sloane  v,  McCauley,  (Supm.  Ct. 
Tr.  T.)  zz  Misc.  (N.  Y.)  652 ;  Lawrence 
V,  Wilson,  86  N.  Y.  App.  Div.  472. 

•45.  1  •  Ferrerse  Verdict  —  New  Trial 
Without  CoBtf.  —  Becker  v.  Holm,  100 
Wis.  281 ;  Giese  v.  Milwaukee  Electric 
R.,  etc.,  Co.,  116  Wis.  66. 

Where  the  Plaintiff  Has  Failed  to  Prove 
His  Case,  but  a  verdict  in  his  favor  has 
been  rendered,  the  defendant  is  entitled 
to  a  new  trial  as  a  matter  of  right, 
and  payment  of  costs  should  not  be  im- 
posed as  a  condition.  Cohen  v.  Krule- 
witch,  yy  N.  Y.  App.  Div.  126. 

Stipulation  as  to  Costs.  —  Where  an  er- 
roneous verdict  was  rendered,  the  court 
granted  a  new  trial  on  condition  that 


tht  defendant  stipulate  that  in  the  event 
of  its  being  ultimately  successful,  its 
costs  would  not  be  taxed  against  the 
plaintiff,  and  in  the  event  of  the  plain- 
tiff being  successful,  entire  costs  be 
awarded  to  him.  Seggerman  v.  Metro- 
politan St.  R.  Co.,  (Supm.  Ct.  Spec.  T.) 
38  Misc.  (N.  Y.)  374. 

047.  1.  People  v.  Walker,  142  Cal. 
90;  Burnham  v.  Spokane  Mercantile 
Co.,  18  Wash.  207. 

A  Court  of  Equity  cannot  grant  a  new 
trial  on  petition  after  denial  of  a  motion 
based  upon  the  same  grounds.  Hof- 
mann  v.  Burris,  no  111.  App.  348. 

2.  A  Denial  of  an  Ez  Parte  Motion  for  a 
new  trial  is  not  res  judicata.  Anglo- 
Nevada  Assur.  Corp.  v.  Ross,  123  Cal. 
520. 

948.  1.  Motion  to  Beargue  notion. — 
The  disposition  of  a  motion  to  obtain 
leave  to  reargue  a  motion  for  a  new 
trial  is  purely  within  the  discretion  of 
the  judge.  City  Trust,  etc.,  Co.  v. 
Wilson  Mfg.  Co.,  58  N.  Y.  App.  Div. 
271. 

8.  Ex  p.  Matthews,  (Tex.  Crim.  1899) 
49  S.  W.  Rep.  622 ;  Watson  v.  William- 
son, (Tex.  Civ.  App.  1903)  76  S.  W. 
Rep.  793. 

Grounds  for  Vacation.  —  In  Washington 
an  order  awarding  a  new  trial  can  be 
vacated  only  for  mistake,  inadvertence, 
surprise,  or  excusable  neglect,  and  not 
for  mere  error.  Coyle  v.  Seattle  Elec- 
tric Co.,  31  Wash.  181.  See  also  State 
V.  Police  Board,  51  La.  Ann.  747. 

A  rehearing  of  a  motion  in  order  to 
show  newly  discovered  evidence  will  be 
denied  unless  it  is  shown  that  such  evi- 
dence could  not  have  been  produced  at 
the  original  hearing  by  the  exercise  of 
reasonable  diligence.  Timony  v,  Casey, 
20  R.  I.  257. 

In  Criminal  Cases  an  order  granting  a 
new  trial  is  final.  Mathis  v.  State,  40 
Tex.  Crim.  316. 

4.  Missouri  Pac.  R.  Co.  v.  Mayberry, 
63  Kan.  881,  64  Pac.  Rep.  989;  King- 
man V.  Chubb,  8  Kan.  App.  167. 

6.  Snyder  v.  Cox,  (Ky.  1899)  53  S 
W.  Rep.  263. 
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949.  See  note  2. 

950.  XX.  FEOCEEDiHes  bt  Petition  foe  Hew  Teial  Aetss 

Teem  —  1.  Nature   of  Proceeding  —  Orovndi  DlieoTered  Aft«r  Term.  — 
See  note  i. 

Hatore  of  Eemedy.  —  See  notes  3,  4. 
2.  Vecessary  Allegations.  —  See  note  5. 
93 1.     See  note  i. 

Allegationi  of  Kewly  DisooTored  Evldenoe.  — '-  See  notes  4,  5* 
9«S3.     See  notes  i»  3,  4. 
9ff  3.    3.  What  Oronnds  Hay  Be  Alleged.  —  See  note  4. 


949*    8.    Compare    Snyder    v.    Cox,  covered  evidence  was  unknown  not  only 

(Ky.  1899)  53  S.  W.  Rep.  263.  to  the  principal  but  also  to  the  sureties. 

950.     1.  Complaint. —  In  Indiana  an  Bertram  v.  State,  33  Ind.  App.  199. 

application  for  a  new  trial  made  after  6.  Plaintiff  Xnst  State  Facts  Slowing 

the  close  of  the  term  at  which  the  trial  Diligenee.  —  Wabash    R.    Co.    v,    Mir- 

was  had  is  a  new  and  independent  pro-  rielees,  (Mo.  1904)  81  S.  W.  Rep.  437 


ceeding  and  must  be  by  complaint.  Of- 
futt  V.  Gowdy,  18  Ind.  App.  602. 

In  a  Criminal  Case  a  new  trial  cannot 
be  obtained  by  a  petition  in  equity. 
Hubbard  v.  State,  (Neb.  1904)  100  N. 
W.  Rep.  153. 

8.  A  Bin  of  Eeview  is  a  mode  of  re- 
versing a  final  decree  for  two  causes 
—  error  of  law  apparent  on  the  face  of 
the  decree  or  newly  discovered  matter. 
Dun  fee  v.  Childs,  45  W.  Va.  155. 

4.  Proceedings  in  Eqnity  Superseded.  — 
A  bill  of  review  under  the  old  practice 
is  not  a  proper  remedy  under  the  codes. 
Crowns  v.  Forest  Land  Co.,  102  Wis. 

97. 

6.  Offutt  V.  Gowdy,  18  Ind.  App.  602 ; 
Weir  V.  Weir,  (Ky.  1898)  45  S.  W. 
Rep.  66,  See  also  Allis  v,  Stowell,  85 
Fed.  Rep.  481. 

Particular  Allegations. —  The  newly 
discovered  evidence  and  the  particular 
evidence  of  the  former  trial  should  be 
pleaded.  Offutt  v,  Gowdy,  18  Ind.  App. 
602. 

"  The  proceedings  of  the  former  suit 
must  be  set  out;  and,  as  a  rule,  the 
record  of  that  suit  should  be  made  a 
part  of  the  new  record."  Overstreet  v. 
Brown,  (Ky.  1901)  62  S.  W.  Rep. 
885. 

951.  1.  Allis  V.  Stowell,  85  Fed. 
Rep.  481. 

4.  Baker  v.  Watts,  10 1  Va.  702; 
Wcthered  v,  Elliott,  45  W.  Va.  436; 
Allis  r.  Stowell,  85  Fed.  Rep.  481. 

Principal  and  Soreties.  —  In  an  inde- 
pendent action  for  a  new  trial  of  a 
case  wherein  judgment  was  rendered 
against  a  principal  and  his  sureties,  it 
should  be  alleged  that  the  newly  dis- 


[citing  14  Encyc.  of  Pl,  and  Pr.  951]  ; 
Exchange  Nat.  Bank  v,  Darrow,  177  111. 
362 ;  Bertram  v.  State,  32  Ind.  App. 
199;  Scott  V.  Hawk,  105  Iowa  467; 
Baker  v.  Watts,  loi  Va.  702;  Farmers*, 
etc.,  Leaf  Tobacco  Warehouse  Co.  v. 
Pridemore,  (W.  Va.  1904)  47  S.  E.  Rep. 
258 ;  Allis  V.  Stowell,  85  Fed.  Rep.  481 ; 
Hicks  V.  Otto,  8s  Fed.  Rep.  728. 

Eemedy  for  Insufficient  Allegation.  — 
A  petition  is  not  demurrable  for  failure 
to  allege  facts  showing  diligence  where 
it  sets  forth  in  the  language  of  the 
statute  that  the  grounds  for  new  trial 
could  not  with  reasonable  diligence  have 
been  discovered  sooner.  The  petitioner 
may,  upon  motion,  be  ordered  to  set  out 
the  facts  on  which  he  relies  to  show 
his  reasonable  diligence.  Scott  v.  Hawk,* 
105  Iowa  467. 

953.  1.  Offutt  V.  Gowdy,  18  Ind. 
App.  602 ;  Wethered  v.  Elliott,  45  W. 
Va.  436. 

8.  Not  Merely  Cnmnlative.  —  Offutt  v. 
Gowdy,  18  Ind.  App.  602;  Wethered 
V,  Elliott,  45  W.  Va.  436. 

4.  Probably  Sufficient  to  Change  Eesult. 
—  Offutt  V.  Gowdy,  18  Ind.  App.  602. 
Wethered  v,  Elliott,  45  W.  Va.  436; 
Farmers*,  etc..  Leaf  Tobacco  Warehouse 
Co.  V.  Pridemore,  (W.  Va.  1904)  47 
S.  E.  Rep.  258 ;  Jourolmon  v,  Ewing,  (C. 
C.  A.)  85  Fed.  Rep.  103. 

953.  4.  Equitable  Cause. —  A  new 
trial  may  be  granted  for  equitable  cause. 
Smith  V.  Hall,  71  Conn.  427. 

In  West  Virginia  courts  of  equity  will 
grant  a  new  trial  after  a  trial  at  law 
only  where  the  application  is  based  on 
fraud,  accident,  surprise,  or  some  ad- 
ventitious circumstance  beyocd  the  con- 
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953.    4.  Time  of  Filing  Petition.  —  See  notes  ^  8* 
6.  Snmmonfl  —  Process.  —  See  note  9. 

6.  Demurrer.  —  See  note  i. 

7.  Answer.  —  See  note  2. 

8.  Trial.  —  See  note  4. 
XXL  Beyiew  07  Obdeb  OiuirTnrG  ob  Dektutg  Hew 

1.  At  Common  Law.  —  See  note  3. 

In  Federal  Courts.  —  See  note  4. 

2.  Under  Statute  —  a.  Appeal  from  Order  Grant- 


954. 


955. 

Tbial- 


956. 

iNG  OR  Denying.  —  See  note  i. 

trol  of  the  party.     Graham  v.  Citizens' 
Nat.  Bank,  45  W.  Va.   701. 
053.   6.  Due  Diligenoe  Should  Be  Uied 

in  filing  the  bill  promptly  after  discov- 
ery of  the  new  evidence.  Exchange 
Nat.  Bank  v.  Darrow,  177  111.  362. 

8.   Hellman    v,     David    Adler,     etc., 
Qothing  Co.,  60  Neb.  580. 


Oregon,  —  Series  v.  Series,  35  Ore- 
gon 289;  McCormick  Harvesting  Mach. 
Co.  V.  Hovey,  36  Oregon  259;  State  v. 
Hill,  39  Oregon  90 ;  Houser  v.  West,  39 
Oregon  392;  Crossen  v.  Oliver,  41  Ore- 
gon 505 ;  Adcock  v.  Oregon  R.,  etc., 
Co.,  (Oregon  1904)  77  Pac.  Rep.  78. 

But  Whenever  the  Baling  Is  Kanifestly 


When  Time  Conunenoes  to  Bnn.  —  Un-    Wrong   it  will  be  reviewed.     State  v. 


der  a  statute  requiring  that  a  petition 
for  a  new  trial  be  filed  within  one  year 
after  the  former  trial,  the  time  begins 
to  run  from  the  entry  of  judgment,  and 
not  from  the  date  of  verdict.  Bevering 
V.  Smith,  (Iowa  1902)  90  N.  W.  Rep.  840. 

Where  one  petition  for  a  new  trial  has 
been  filed  and  denied,  a  second  petition 
filed  within  one  year  after  the  decision 
of  the  first  petition,  but  more  than  one 
year  after  the  decision  of  the  cause,  is 
filed  too  late.  Horton  v.  Feinberg,  23 
R.  I.  190. 

Before  Entry  of  a  Decree  on  Appeal, 
a  petition  for  a  new  trial  does  not  come 
too  late.     Hunt  v,  Hines,  21  R.  I.  207. 

After  Satiifaetion  of  the  Judgment  it  is 
too  late  to  file  a  petition  for  a  new 
trial.  Klinkle  v,  McClintock,  (Iowa 
1903)  93  N.  W.  Rep.  86. 

9.  See  Gannon  v.  State,  75  Conn.  576. 

954.  1.  Gannon  v.  State,  75  Conn. 
576. 

2.  In  Kentnoky  a  petition  for  a  new 
trial  must  be  tried  and  determined  by 
the  ordinary  rules  of  pleading.  Answer 
or  demurrer  is  the  proper  procedure  for 
determining  the  sufficiency  of  the  facts 
relied  on.  Hackett  v,  Rosenham,  105 
Ky.  26. 

4.  In  Iowa  the  issue  presented  upon 
a  petition  for  a  new  trial  is  to  be  tried 
as  in  an  ordinary  action.  Engels  v, 
Kiene.  (Iowa  1901)  88  N.  W.  Rep.  331. 

955*  8.  District  of  Columbia. — 
Brown  v.  Bradley,  6  App.  Cas.  (D.  C.) 
207. 

New  Mexico.  —  Schofield  v.  Territory, 
9  N.  Mex.  526. 


Magers,  36  Oregon  38 ;  State  v.  Hill,  39 
Oregon  90.  See  also  Ruckman  v.  Or- 
mond,  42  Oregon  209;  State  v.  Smith, 
43  Oregon  109;  Jangraw  v,  Mee,  75  Vt. 
211. 

4.  Pengilly  v.  J.  I.  Case  Threshing 
Mach.  Co.,  iz  N.  Dak.  249  iciting  14 
Encyc.  of  Pl.  and  Pr.  955]  ;  Sigafus 
V.  Porter,  (C.  C.  A.)  84  Fed.  Rep.  430; 
Atlas  Distilling  Co.  v.  Rheinstrom,  (C. 
C.  A.)  86  Fed.  Rep.  244;  Willis  v. 
Wyandotte  County,  (C.  C.  A.)  86  Fed. 
Rep.  872 ;  Harless  v.  U.  S.,  (C.  C.  A.) 
92  Fed.  Rep.  353 ;  Waterhouse  v.  Rock 
Island  Alaska  Min.  Co.,  (C.  C.  A.)  97 
Fed.  Rep.  466 ;  Neidlinger  v.  Yoost,  (C. 
C.  A.)  99  Fed.  Rep.  240 ;  McCutcheon 
V.  Hall  Capsule  Co.,  (CCA.)  loi  Fed. 
Rep.  546 ;  Manning  v,  (German  Ins.  Co., 
(C  C  A.)  107  Fed.  Rep.  52;  Lake 
County  V.  Keene  Five-Cents  Sav.  Bank, 
(C.  C.  A.)  108  Fed.  Rep.  505;  New 
River  Mineral  Co.  v.  Roanoke  Coal,  etc., 
Co.,  (CCA.)  no  Fed.  Rep.  343;  South 
Penn  Oil  Co.  v,  Latshaw,  (C  C  A.) 
Ill  Fed.  Rep.  598;  Patton  v.  Southern 
R.  Co.,  (C  C  A.)  Ill  Fed.  Rep.  712; 
Eastman  v.  Newman,  (C  C  A.)  112 
Fed.  Rep.  122;  Manhattan  Oil  Co.  v. 
Richardson  Lubricating  Co.,  (C  C  A.) 
113  Fed.  Rep.  923;  Walker  v.  Moser, 
(C  C  A.)  117  Fed.  Rep.  230;  Graves 
V.  Sanders,  (C  C.  A.)  125  Fed.  Rep. 
690 ;  Louisville,  etc.,  R.  Co.  v.  Summers, 
(C  C  A.)  125  Fed.  Rep.  719;  Jefferson 
Hotel  Co,  V.  Warren,  (C  C  A.)  128 
Fed.   Rep.   565. 

956.    1.  In  Wisoonsin  the  right  to  ap- 
peal from  an  order  granting  a  new  trial 
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9S7,     See  note  i. 

960.    c.  Distinction   Between   Order  Granting  and 
Order  Denying.  —  See  note  i. 
969.    d.  Review  upon  Facts  or  Questions  of  Law.  — 

See  note  3. 

963.  See  notes  i,  2,  3. 

964.  3,  Waiver  of  Bight  to  Appeal  — 3.  Taking  Part  in 
New  Trial.  —  See  note  2. 

966.  6.  Eecord  on  Appeal  —  ^.  Sufficiency  of  Record  — 

Ooatents  —  In  General.  —  See  note  2. 

b.  Motion  and  Statement  of  Grounds. — See  note  7. 

967.  See  note  i. 


was  restored  by  Stat.  Wis.  (1898),  S 
3069.    Allen  V.  Coe,  109  Wis.  635. 

M7.  1.  Boyce  v.  Timpe,  (Iowa 
1902)  89  N.  W.  Rep.  83. 

In  Alahama  —  No  Application  to 
Criminal  Cases.  —  Curry  v.  State,  1 20 
Ala.  366;  Roberson  t;.  ^State,  123  Ala. 
55  ;  Smith  v.  State,  123  Ala.  64 ;  Durrett 
V.  State,  133  Ala.  119;  Smith  t/.  State, 
133  Ala.  145. 

In  Kentucky,  under  Crim.  Code  Ky., 
§  281,  rulings  on  motions  for  new  trials 
in  criminal  cases  are  not  reviewable. 
Moore  v.  Com.,  (Ky.  1904)  81  S.  W. 
Rep.  669. 

In  Penniylyania  a  statute  authorizing 
review  on  appeal  was  enacted  (Laws 
1 89 1,  p.  loi),  but  the  courts  refuse  to 
exercise   the  power  except  in  extreme 


Marshall  v.  Charleston,  etc.,  R.  Co.,  57 
S.  Car.  138.  See  also  Hay  ward  v,  Lang- 
maid,  181  Mass.  426;  Copeland  v.  Cope- 
land,  64  S.  Car.  251. 

963.  1.  Abbott  v.  Concord,  etc.,  R. 
Co.,  69  N.  H.  176;  Gillman  v,  Florida 
Cent.,  etc.,  R.  Co.,  53  S.  Car.  210.  See 
also  Haven  v.  Missouri  R.  Co.,  155  Mo. 
216;  Graney  v,  St.  Louis,  etc.,  R.  Co., 
157  Mo.  666. 

2.  See  Manzigian  v.  Boyajian,  183 
Mass.  125. 

8.  Benton  v.  North  Carolina  R.  Co,, 
122  N.  Car.  1007;  Benton  v.  Collins,  125 
N.  Car.  83 ;  Gillman  v.  Florida  Cent., 
etc.,  R.  Co.,  53  S.  Car.  210;  Stuckey  v. 
Atlantic  Coast-Line  R.  Co.,  57  S.  Car, 

395. 
994.    8.  Vo  Waiyer  by  Taking  Part  in 


cases.    Marcy  v.  Brock,  207  Pa.  St.  95.    Hew  Trial. —  Boyd     v.     Schott,     (Ind. 


OeO.  1.  Pengilly  v,  J.  I.  Case 
Threshing  Mach.  Co.,  11  N.  Dak.  249 
{citing  14  Encyc.  of  Pl.  and  Pr.  960]  ; 
Spicer  v.  Simms,  (Ariz.  1899)  57  Pac. 
Rep.  610;  Monteith  v.  Union  Pac,  etc., 
R.  Co.,  13  Colo.  App.  421 ;  Waitman  v, 
Bowles,  3  Indian  Ter.  294 ;  Mergenthal 
V.  South  Covington,  etc.,  St.  R.  Co.,  104 
Ky.  424 ;  Kemery  v,  Louisville,  etc.,  R. 
Co.,  (Ky.  1899)  51  S.  W.  Rep.  804; 
Snyder  v.  Cox,  (Ky.  1899)  53  S.  W. 
Rep.  263 ;  Kleutsch  v.  Security  Mut.  L. 
Ins.  Co.,  (Neb.  1904)  100  N.  W.  Rep. 
139.  See  also  Hoyt  Dry  Goods  Co.  v. 
Thomas,  10  Ohio  Cir.  Dec.  341,  19  Ohio 
Cir.  Ct.  638. 

In  Missonri,  by  amendments  of  the 
practice  act  (Laws  1891,  p.  70;  Laws 
1895,  P*  91  )>  an  appeal  may  be  taken 
from  an  order  granting  a  new  trial 
without  waiting  for  final  judgment.  Or- 
miston  v,  Trumbo,  77  Mo.  App.  310. 

969.  8.  Bird  v.  Bradburn,  131  N. 
Car.  488;  Peeples  v.  Werner,  51  S.  Car. 
401 ;  Martin  v.  Jennings,  52  S.  Car.  371 ; 

^9 


1898)   so  N.  E.  Rep.  379,  on  rehearing 
152  Ind.  161. 

966.  8.  OronndB  of  Motion  Mnst  Ap- 
pear in  Record.  —  Toluca  v,  Arnold,  108 
111.  App.  584 ;  Gossett  v.  Missouri,  etc., 
R.  Co.,  60  Kan.  856,  56  Pac.  Rep.  78; 
Spencer  v.  Stanley,  74  Minn.  35. 

7.  Lewis  V.  Albertson,  23  Ind.  App. 
147;  Willard  v.  Albertson,  23  Ind.  App. 
162;  Territory  v.  Archibeque,  9  N.  Mex. 

403. 

In  Minouri  a  motion  for.  a  new  trial 
need  not  be  copied  into  the  bill  of  ex- 
ceptions, provided  it  is  copied  into  the 
transcript  and  the  bill  of  exceptions 
contains  a  direction  to  the  clerk  to  copy 
the  same.  Rose  v.  Township  Board,  163 
Mo.  396. 

967.  1.  Arisona.  —  Ward  v.  Lemon, 
(Ariz.  1890)    73  Pac.  Rep.  443. 

California.  —  Sprigg  v.  Barber,  (Cal. 
1898)  54  Pac.  Rep.  899. 

Florida.  —  McDonald  v.  State,  (Fla. 
1903)  35  So.  Rep.  72\  Parnell  v.  State, 
(Fla.  1904)  36  So.  Rep.  165 ;  Johnson  v. 
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967.     Time  of  FlUng  Motion.  —  See  note  2. 

968.  c.  Notice  of  Motion.  —  See  notes  i,  2. 
e.  Affidavits.  —  See  note  4. 

969.  /.  Evidence  on  Trial  and  Instructions  —  Vbot  of 

SeoitalB  in  Motion.  —  See  note  I. 

970.  See  note  i. 

State,  (Fla.  1904)  36  So.  Rep.  166.   See     to  the  notice  of  intention  it  need  not 


also  Coleman  v.  State,  43  Fla.  543. 

Illinois,  —  Chicago,  etc.,  R.  Co.  v, 
Haselwood,  194  111.  69;  Call  v.  People, 
201  111.  499;  Lichliter  v.  Russell,  89  111. 
App.  62;  Salomon  v.  Ellison,  102  111. 
App.  419;  Toluca  V.  Arnold,  108  111. 
App.  584.  See  also  Guerin  v.  Corigan, 
78  111.  App.  554. 

Indian  Territory.  —  Leforce  v.  An- 
drews, (Indian  Ter.  1902)  69  S.  W. 
Rep.  812;  Craggs  v.  Bohart,  (Indian 
Ter.  1902)  69  S.  W.  Rep.  931 ;  Brought 
V,  Cherokee  Nation,  (Indian  Ter.  1902) 
69  S.  W.  Rep.  937. 

Missouri.  —  State  v.  Burdett,  145  Mo. 
674;  State  V.  Copeland,  146  Mo.  5; 
Reynolds  v.  Citizens'  R.  Co.,  146  Mo. 
1 26 ;  Phillips  V.  Jones,  1 76  Mo.  328 ; 
Tumey  v.  Ewins,  97  Mo.  App.  620. 

Wyoming,  —  Groves  v.  Groves,  9 
Wyo.  173;  Natrona  County  v.  Shaffner, 
10  Wyo.  181. 

967.  2.  Kansas  City  v,  Mastin,  169 
Mo.  80;  State  v,  Sanford,  (Mo.  1904)  79 
S.  W.  Rep.  898;  Pound  v.  Cassity,  91 
Mo.  App.  424;  Masters  v.- Winfield,  7 
Okla.  487;  State  v.  Mickle,  25  Utah  179. 
See  also  State  v,  Dupuis,  7  Idaho  614; 
Ryland  v.  Coyle,  7  Okla.  226. 

The  Bill  of  Exoeptioni  Is  Hot  the  Proper 
Place  to  show  that  the  motion  was  filed 
in  time ;  it  should  be  shown  by  the 
record  proper.  Tumey  v,  Ewins,  97 
Mo.  App.  620. 

What  Is  Boffident  Showing. —  Under 
the  Missouri  statute  requiring  a  motion 
for  a  new  trial  to  be  filed  within  four 
days  after  verdict,  a  recital  in  the  record 
that  the  motion  was  filed  "  within  four 
days  after  rendition  of  judgment  "shows 
a  sufficient  filing,  it  being  the  practice 
i-n  that  state  to  render  judgment  on  the 
return  of  a  verdict.  Young  v,  Downey, 
150  Mo.  317. 

96§.  !•  Grinnell  v.  Davis,  20  Mont. 
222;  Harrigan  v.  Lynch,  21  Mont.  36; 
In  re  Reilly,  26  Mont.  358 ;  Carr,  etc., 
Co.  V.  Closser,  27  Mont.  94.  See  also 
Reclamation  Dist.  No.  556  v.  Thisby, 
131  Cal.  572.  Compare  King  v.  Pony 
Gold  Min.  Co.,  28  Mont.  74, 

2.  Where  Ko  Objection  Has  Been  Made 


be  made  part  of  the  record  on  appeal. 
King  V.  Pony  Gold  Min.  Co.,  28  Mont. 

74. 

4.  California,  —  Melde  v,  Raynolds, 
120  Cal.  234;  Pereira  v.  City  Sav.  Bank, 
128  Cal.  45;  Cahill  v.  Baird,  138  Cal. 
691. 

Colorado,  —  Rudolph  v.  Smith,  18 
Colo.  App.  496. 

Illinois,  —  Peyton  v,  Morgan  Park, 
172  111.   102;  People  V,  Smith,  201  111. 

454- 

Indiana,  —  McCaslin  v.  Advance  Mfg. 
Co.,  155  Ind.  298;  Creamery  Package 
Mfg.  Co.  V.  Hotsenpiller,  159  Ind.  99; 
Adams  v,  Ulsh,  26  Ind.  App.  516. 

Indian  Territory,  —  Bryson  v,  Wal- 
lace, (Indian  Ter.  1902)  69  S.  W.  Rep. 

814. 

Montana.  —  Carr,  etc.,  Co.  v,  Qosser, 
27  Mont.  94. 

Nebraska,  —  Morsch  v,  Besack,  52 
Neb.  502;  Langdon  v,  Wintersteen,  58 
Neb.  278;  Kerr  v.  State,  63  Neb.  115; 
Martin  v.  State,  (Neb.  1903)  93  N.  W. 
Rep.  i6x ;  Newtson  v.  Walker,  (Neb. 
1901)  95  N.  W.  Rep.  470;  Wayne  Nat. 
Bank  v.  Kruger,  (Neb.  1901)  95  N.  W. 
Rep.  476.  See  also  Muchow  v.  Reid, 
57  Neb.  585. 

Washington.  —  Griggs  v,  MacLean,  33 
Wash.  244. 

Contra,  —  Bedtkey  v,  Bedtkey,  15  S. 
Dak.  310. 

969.  1.  Instructions  given  and  those 
requested  and  refused  should  be  brought 
into  the  record  by  a  bill  of  exceptions 
or  an  order  of  the  court.  Port  Huron 
Engine,  etc.,  Co.  v.  Smith,  21  Ind.  App. 

233. 

970.  1.  Georgia, —  Fletcher  r.  Col- 
lins, III  Ga.  253. 

Indiana.  —  Noerr  v,  Schmidt,  151  Ind. 
579;  Bane  v.  Keefer,  152  Ind.  544; 
Busching  v,  Sunman,  19  Ind.  App.  683; 
Clapp  V.  Allen,  20  Ind.  App.  263 ;  Kess- 
ler  V.  Citizens'  St.  R.  Co.,  20  Ind.  App. 
427;  Adams  v.  Ulsh,  26  Ind.  App.  516; 
Nordyke,  etc.,  Co.  v,  Keokuk  Bag  Co., 
26  Ind.  App.  548 ;  Stabno  v.  Leeds,  27 
Ind.  App.  289 ;  Home  Saw  Assoc,  v, 
Noblesville  Monthly  Meeting,  etc.,  (Ind. 
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971.    h.  Order  or  Decision  on  Motion.  —  See  note  3. 
973.    I.  Exceptions  to  Order.  —  See  note  2. 
978.    6.  Beview  —  a.  Review  of  Errors  Assigned  Only. 
—  See  notes  1,3. 

Beview  TJwitt<Mi  to  Ground!  in  Xotion  Asiigned  u  Error.  —  See 

note  4. 

App.    1902)    64   N.  E.   Rep.   478.     See    the    Baling    on    the    motion    it   is    not 
also   American    Tin-Plate    Co.   v.   Wil- 
liams, 30  Ind.  App.  46. 

Indian  Territory,  —  Simon  v.  Aubrey, 
3  Indian  Ter.  680;  Craggs  v.  Bohart, 
(Indian  Ter.  1902)  69  S.  W.  Rep.  931. 

Kentucky.  —  Specht  v.  Louisville,  etc., 
R.  Co.,  (Ky.  1898)  46  S.  W.  Rep.  10. 

Michigan.  —  McDonald  v.  Bom,  121 
Mich.  595. 

Missouri.  —  Kansas  City  v.  Bacon,  147 
Mo.  259. 

Oklahoma.  —  Huster  v.  Wynn,  8  Okla. 

569. 

Washington.  —  Linder  v.  Newman,  1 

Wash.  481. 

Newly  DiflCOTered  Evidenoe — Indiana. 
—  Cooper  V.  Bartlett,  150  Ind.  693. 

Iowa.  —  See  Teller  v.  Equitable  Mut. 
L.  Assoc,  X08  Iowa  17;  Hughes  v.  Con- 
nors, (Iowa  1899)  79  N.  W.  Rep.  352. 

Kansas.  —  Finfrock  v.  Ungeheuer,  8 
Kan.  App.  481. 

Kentucky.  —  Rice  v.  Wyatt,  (Ky. 
1903)  76  S.  W.  Rep.  1087. 

Missouri.  —  McAntire  v.  Hewitt,  75 
Mo.  App.  304. 

Oklahoma.  —  Huster  v.  Wynn,  8  Okla. 

569. 

Texas,  —  Gamble  v.  State,  (Tex. 
Crim.  1899)  50  S.  W.  Rep.  458.  See 
also  Sarvis  v.  State,  (Tex.  Crim.  1898) 
47  S.  W.  Rep.  463. 

Washington.  —  See  Nelson  v,  Seattle 
Traction  Co.,  2$  Wash.  602. 

West  Virginia.  —  See  Laidley  v.  Ka- 
nawha County  Ct,  44  W.  Va.  566. 

The  Newly  Discovered  Evidence  It- 
self should  also  be  in  the  record.  Board 
of  Councilmen  v,  Mitchell,  (Ky.  1904) 
78  S.  W.  Rep.  210. 

The  Evidence  Should  Be  Condensed ; 
the  full  stenographic  report  of  the  ex- 


necessary  to  insert  the  order  in  the 
record.    Smith  v.  State,  119  Ga.  564. 

The  Eeason  for  the  Decision  must  ap- 
pear. Stevenson  v.  Detroit,  etc.,  R.  Co., 
118  Mich.  651. 

973.  2.  Florida,  —  Pamell  v.  State, 
(Fla.  1904)  36  So.  Rep.  165. 

Illinois.  —  Call  v.  People,  201  111. 
499;  Kennedy  v.  Illinois  Cent.  R.  Co., 
68  111.  App.  601 ;  Ezerski  v.  Chicago 
City  R.  Co.,  107  111.  App.  94.  See  also 
Guerin  v.  Corigan,  78  111.  App.  554. 

Indiana,  —  Coppenhaver  v.  State,  160 
Ind.  540. 

Michigan,  — Stevenson  v.  Detroit,  etc., 
R.  Co.,  118  Mich.  651. 

Missouri.  —  State  v.  Copeland,  146 
Mo.  5;  Casler  v.  Chase,  160  Mo.  418; 
Cavolt  V.  Wabash  R.  Co.,  76  Mo.  App. 
571 ;  Merry  man  v.  Shanks,  78  Mo.  App. 
265 ;  August  Gast  Bank  Note,  etc.,  Co. 
V.  Fennimore  Assoc,  84  Mo.  App.  228 ; 
Tumey  v.  Ewins,  97  Mo.  App.  620 ; 
Parsons  v.  Clark,  (Mo.  App.  1903)  77 
S.  W.  Rep.  582 ;  State  v.  Sanford,  (Mo. 
1904)   79  S.  W.  Rep.  898. 

Nebraska.  —  State  v.  Clark,  59  Neb. 
702. 

Contra.  —  In  Colorado  no  exception 
to  the  ruling  on  the  motion  is  necessary 
in  order  to  obtain  a  review  in  the  ap- 
pellate court.  Mackey  v.  Monahan,  13 
Colo.  App.  144.  See  also  Fairbanks  v. 
Weeber,  15  Colo.  App.  268. 

So  in  Montana  an  order  for  a  new 
trial  is  deemed  excepted  to,  and  no  bill 
of  exceptions  is  required.  Carr,  etc, 
Co.  v.  (Tlosser,  27  Mont.  94. 

Exception  Moft  Appear  in  Bill  of  Ez- 
oeptioni.  —  Freeburgh  v.  Lamoureux, 
(Wyo.  1903)   73  Pac  Rep.  545- 

973.    1 .  Erron  Assigned  hnt  Expressly 


amination  of  the  witnesses  should  not  Waived  at  the  hearing  will  not  be  con- 
be  inserted.  Carmichael  v.  State,  11 1  sidered  on  appeal.  Shoaif  v.  Funk,  182 
Ga.  653.     See  generally  Bills  op  Ex-  111.  224. 

CEPTioNs.  8.  Beview  of  Pleadings  and    Bnlings 

971*    8.  Order  Knst  Be  in  Beoord. —  Thereon.—-  Moore  v.  Douglas,  132  Cal. 

Meyer  v.  Bergholz,  56  N.  Y.  App.  Div.  399;  White  v.  Costigan,   138  Cal.  564. 


617.    See  also  Strauss  v.  Welsbach  Gas 
Lamp  Co.,  (Supm.  Ct.  App.  T.)  42  Misc. 
(N.  Y.)   184. 
Bat  Where  the  Bill  of  Exoeptiona  Shows 


4.   Arizona Svea   Ins.    Co.  v,   Mc- 

Farland,  (Ariz.  1900")  60  Pac.  Rep.  936; 
Newhall  v.  Porter,  (Ariz.  1900)  62  Pac 
Rep.  689. 
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974.    b.  Objections  Not  Presented  to  Lower  Court. 

—  See  note  3. 


Arkansas.  —  Pcarrow  v,  Gleason,  66 
Ark.  646,  50  S.  W.  Rep.  870. 

California.  —  Swift  v.  Occidental 
Min.,  etc.,  Co.,  (Cal.  1902)  70  Pac. 
Rep.  470. 

Georgia.  —  Fletcher  v.  Collins,  in 
Ga.  253. 

Illinois.  —  West  Chicago  St.  R.  Co.  v. 
Krueger,  168  111.  586 ;  Illinois  Cent.  R. 
Co.  V.  Johnson,  191  111.  594;  Matthews 
V.  Granger,  196  111.  164 ;  Jane  way  v. 
Burton,  201  111.  78;  Landt  v.  McCul- 
lough,  206  111.  2x4;  Kehl  v.  Abram,  210 
111.  218;  Niedner  v.  Friedrich,  69  111. 
App.  622;  GormuUy,  etc.,  Mfg.  Co.  v. 
Olsen,  72  111.  App.  32 ;  Dallemand  v. 
Saalfeldt,  73  111.  App.  151 ;  Neville  v. 
Jennings,  75  111.  App.  503 ;  World's 
Columbian  Exposition  v.  Bell,  76  111. 
App.  591 ;  Corbin  v.  Western  Electric 
Co.,  78  111.  App.  516;  Cary  v.  Welch, 
79  111.  App.  401  ;  Gilbert  v.  Schilz,  83 
111.  App.  185;  Went  worth  v.  Treat,  89 
111.  App.  214;  Van  Vlissingen  v.  Blum, 
92  111.  App.  145 ;  Chicago  City  R.  Co. 
V.  T.  W.  Jones  Furniture  Transit  Co., 
92  111.  App.  507 ;  People  v.  Petrie,  94 
111.  App.  652 ;  Supreme  Ct.  of  Honor  v. 
Barker,  96  111.  App.  490 ;  Newton  Rub- 
ber Works  V.  Home  Rattan  Co.,  100 
111.  App.  421 ;  Whiteside  y.  Collier,  100 
111.  App.  611;  Janeway  v.  Burton, 
102  111.  App.  403;  Voigt  V.  Anglo- 
American  Provision  Co.,  104  111.  App. 
423;  Tri-City  R.  Co.  v.  Weaver,  106 
III.  App.  312;  Chicago,  etc.,  R.  Co.  v. 
Urbaniac,  106  111.  App.  325 ;  Brillow  v. 
Oziemkowski,  112  111.  App.  165. 

Indiana.  —  Singer  v.  Tormoehlen,  150 
Ind.  287;  Nesbitt  v,  Stevens,  i6i  Ind. 
519;  Stout  V.  Harlem,  20  Ind.  App.  200. 

Indian  Territory. —  Hughes  Bros.  Mfg. 
Co.  V.  Reagan,  (Indian  Ter.  1902)  69 
S.  W.  Rep.  940. 

Iowa.  —  Sharpless  Co.  v.  Day,  (Iowa 
1902)  90  N.  W.  Rep.  814. 

Kansas.  —  Mechanics*  Sav.  Bank  v. 
Harding,  65  Kan.  655. 

Kentucky.  —  Bailey  v.  Louisville,  etc., 
R.  Co.,  (Ky.  1898)  44  S.  W.  Rep.  105; 
Louisville,  etc.,  R.  Co.  v.  Henry,  (Ky. 
1898)  44  S.  W.  Rep.  428 ;  Com.  v.  Bur- 
nett, (Ky.  1898)  44  S.  W.  Rep.  966; 
Ludlow  V,  Mackintosh,  (Ky.  1899)  53 
S.  W.  Rep.  524 ;  Harris  v.  Southern 
R.  Co.,  (Ky.  1903)  76  S.  W.  Rep.  151 ; 
Illinois  Cent.  R.  Co.  v.  Burton,  (Ky. 
1904)   79  S.  W.  Rep.  231 ;  Muldoon  v. 


Meriwether,  (Ky.  1904)  79  S.  W.  Rep. 
Z183. 

Missouri.  —  Bush  v.  Missouri  Pac.  R. 
Co.,  82  Mo.  App.  357 ;  Kirby  v.  Wabash 
R.  Co.,  85  Mo.  App.  345 ;  Snyder  v, 
Wabash  R.  Co.,  85  Mo.  App.  495 ;  Mene- 
fee  V.  Beverforden,  95  Mo.  App.  105 ; 
Tumey  v.  Baker,  103  Mo.  App.  390. 
See  also  Joplin  Waterworks  Co.  v.  Jop- 
lin,  177  Mo.  496.  See  also  Merton  v. 
J.  I.  Case  Threshing  Mach.  Co.,  99  Mo. 
App.   630. 

Nebraska.  —  Nelson  v.  Farmland  Se- 
curity Co.,  58  Neb.  604;  Palmer  v. 
Ulysses  First  Bank,  59  Neb.  412;  Bush 
V.  State,  62  Neb.  128. 

Oklahoma.  —  Hardwick  v.  Atkinson,  8 
Okla.  608 ;  Boyd  v.  Bryan,  1 1  Okla.  56 ; 
McDonald  v.  Carpenter,  11  Okla.  115; 
Glaser  v.  Glaser,  13  Okla.  389. 

Tennessee.  —  Wise  v.  Morgan,  loi 
Tenn.  273. 

Texas.  —  Cohen  v.  Grimes,  18  Tex. 
Civ.  App.  327 ;  Galveston,  etc.,  R.  Co. 
V.  Zantzinger,  (Tex.  Civ.  App.  1899) 
49  S.  W.  Rep.  677 ;  Von  Carlo witz  v. 
Bernstein,  28  Tex.  Civ.  App.  8;  Valen- 
tine V.  Sweatt,  (Tex.  Civ.  App.  1903) 
78  S.  W.  Rep.  385. 

Washington.  —  Harris  v.  Van  De 
Vanter,  17  Wash.  489. 

Wyoming.  —  Syndicate  Imp.  Co.  v. 
Bradley,  7  Wyo.  228 ;  Casteel  v.  State, 
9  Wyo.  267 ;  Gustavenson  v.  State,  10 
Wyo.  300. 

Effect  of  Kule  of  Trial  Court.  —  Where 
a  rule  of  the  trial  court  requires  the 
grounds  of  the  motion  to  be  set  out, 
the  appellate  court  will  consider  no 
grounds  which  are  not  set  out,  if  the 
existence  of  the  rule  is  shown  by  the 
record.  Louisville,  etc.,  R.  Co.  v.  Blair, 
104  Tenn.  212. 

974.  3.  Walker  v.  Neil,  117  Ga. 
733 ;  Kniel  v.  Spring  Valley  Coal  Co.,  96 
111.  App.  411 ;  State  v.  Anderson,  (Iowa 
1899)  80  N.  W.  Rep.  430.  See  also 
Pratt  V.  Pratt,  141  Cal.  247.  But  see 
Hilt  V.  Young,  116  Ga.  708. 

Prooeedingt  Not  in  Time. —  Churchill  v. 
Flournoy,  127  Cal.  355;  Byrnes  v. 
Palmer,  18  N.  Y.  App.  Div.  i. 

Failure  to  File  a  Written  Kotion  can- 
not be  first  objected  to  in  the  appellate 
court.  Chicago  Union  Traction  Co.  v. 
Chicago,  209  111.  444. 

Waiver — Motion  Premature.  —  Argu- 
ing the  motion  on  the  merits  waives  the 
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975.  c.  Grounds   and    Reasons   of   Lower   Court  — 

AMigning  Wrong  Season  for  Correct  Deoision.  —  See  note  I. 

976.  See  note  i. 

7.  Presumptiong  —  a.  That  Decision  Is  Correct.  — 
See  note  2. 

977.  b.  As  to  Reasons  for  Granting  New  Trial — 

Where  Several  Gronnda  Were  Included  in  Motion.  —  See  note  I . 


irregularity  of  having  made  the  motion 
prematurely  notwithstanding  the  irregu- 
larity was  called  to  the  court's  attention. 
Cunningham  v.  Nassau  Electric  R.  Co., 
40  N.  Y.  App.  Div.  211. 

Failure  to  File  a  Case  before  the 
hearing  of  the  motion  for  a  new  trial  is 
waived  by  failure  to  object  on  the  hear- 
ing of  the  motion.  Piano  Mfg.  Co.  v. 
Jones,  8  N.  Dak.  315. 

In  North  Dakota  an  improper  specifi- 
cation, in  the  motion,  of  the  grounds 
for  a  new  trial  will  be  cause  for  re- 
versing an  order  granting  a  new  trial 
notwithstanding  the  insufficiency  of  the 
specification  was  not  called  to  the  atten- 
tion of  the  trial  court.  Baumer  v. 
French,  8  N.  Dak.  319. 

075.  1.  California.  —  Tibbetts  v. 
Bower,  121  Cal.  7;  Sherwood  v.  Kyle, 
125  Cal.  652;  Churchill  v.  Floumoy,  127 
Cal.  355;  Dundon  v.  McDonald,  137 
Cal.  i;  Swett  v.  Gray,  141  Cal.  6z\ 
Simon  Newman  Co.  v,  Lassing,  141  CaL 
174. 

Florida,  —  Allen  v.  Lewis,  43  Fla.  301. 

Georgia.  —  Morris  v.  Imperial  Ins. 
Co.,  106  Ga.  461. 

Iowa.  —  Moore  v.  Horton,  105  Iowa 
376 ;  Holman  v.  Omaha,  etc.,  R.  Co., 
no  Iowa  485. 

Kansas.  —  Ireton  v.  Ireton,  62  Kan. 
358 ;  Insurance  Co.  of  North  America 
V.  Evans,  64  Kan.  770. 

Texas.  —  Gulf,  etc.,  R.  Co.  v,  Blanch- 
ard;  (Tex.  Civ.  App.  1903)  73  S.  W. 
Rep.  88. 


976.  1.  Beview  of  Beaione  for  Deoii- 
ion  of  Trial  Court. —  In  Missouri  only 
the  grounds  specified  in  the  order  will 
be  considered  on  appeal.  St.  Joseph 
Folding  Bed  Co.  v.  Kansas  City,  etc.,  R. 
Co.,  148  Mo.  478;  Haven  v.  Missouri 
R.  Co.,  155  Mo.  216.  Compare  Con- 
nally  v.  Pehle,  (Mo.  App.  1904)  79  S. 
W.  Rep.   1006. 

2.  Alabama.  —  Alabama  G.  S.  R.  Co. 
V.  Hamilton,  135  Ala.  343. 

California.  —  Hass  v.  Mutual  Helief 
Assoc,  118  Cal.  6. 

Connecticut.  —  Loomis  v.  Perkins,  70 
Conn.  444 ;  Fell  v.  John  Hancock  Mut. 
L.  Ins.  Co.,  76  Conn.  494. 

Illinois.  —  Eickhof  v.  Chicago  North 
Shore  St.  R.  O.,  77  111.  App.  196. 

Kansas.  —  Schallehn  v,  Hibbard,  64 
Kan.  601 ;  State  Ins.  Co.  v.  School  Dis- 
trict No.  19,  66  Kan.  77. 

Kentucky.  —  Johnson  v.  Johnson,  104 
Ky.  714. 

Missouri.  —  Hoepper  v.  Southern 
Hotel  Co.,  142  Mo.  378;  McAntire  v. 
Hewitt,  75  Mo.  App.  304;  Friedman  v. 
Pulitzer  Pub.  Co.,  102  Mo.  App.  683. 
See  also  St.  Joseph  Folding  Bed  Co.  v, 
Kansas  City,  etc.,  R.  Co.,  148  Mo.  478. 

Nebraska.  —  See  Martin  v.  State, 
(Neb.  1903)  93  N.  W.  Rep.  161. 

South  Dakota.  —  Axiom  Min.  Co.  v. 
White,   10  S.  Dak.   198. 

Fremmption  as  to  Abnee  of  Diioretion. 
—  Blewett  V.  Miller,  131  Cal.  149. 

It  will  not  be  presumed  that  the  court 
abused  its  discretion  in  granting  a  new 


Where  the  Becord  Doee  Hot  Show  the    trial  on  the  ground  that  the  verdict  was 


Gronndi  upon  which  a  new  trial  was 
granted,  and  no  error  warranting  a  new 
trial  is  apparent  from  the  record,  the 
order  granting  a  new  trial  may  be  re- 
versed.  Sweetzer  v.  Mellick,  5  Idaho  783. 


contrary  to  the  evidence,   where  there 
is  a  substantial  conflict  in  the  evidence. 
Bemis  Bros.  Bag  Co.  v.  Ryan  Commis- 
sion Co.,  74  Mo.  App.  627. 
Presumption    that    Prooeedings   Were 


Where  the  Coart  Considered  Only  One    Regular.  —  Where  a  new  trial  has  been 


Ground  of  the  motion,  and  granted  a 
new  trial  on  that  ground,  which  was 
in  fact  insufficient,  the  appellate  court 
will  reverse  the  order  without  inquir- 
ing into  the  sufficiency  of  the  other 
grounds.  Reno  Mill,  etc.,  Co.  v.  Wester- 
field,  26  Nev.  332. 


granted  it  will  be  presumed  that  the 
proceedings  were  regular  and  that  the 
motion  was  filed  in  time  unless  the 
contrary  affirmatively  appears.  Farmers* 
Trust  Co.  V.  Treeman,  12  Okla.  612. 

977.     1.   California.  —  Condee  v.  Gy- 
ger,  126  Cal.  546;  Byxbee  v,  Dewey,  xaS 
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977.  c.  As  TO  Reasons  for  Refusing  New  Trial.  — 
See  note  2. 

978.  8.  Discretion  of  Lower  Court  —  a.  In  General.  — See 
note  2. 

b.  As  TO  Various  Grounds.  —  See  note  3. 

979.  c.  Order  Granting  New  Trial  —  Beverwd  for  Hanifest 

Abnfe  of  Diicretioa.  —  See  note  I. 


Cal.  322;  Newman  v.  Overland  Pac. 
R.  Co.,  132  Cal.  7z\  Schnittger  v.  Rose, 
139  Cal.  656.  See  also  Bledsoe  v, 
Decrow,   132  Cal.  312. 

Idaho.  —  Gray  v,  Pierson,  7  Idaho 
540 ;  Bernier  t/.  Anderson,  8  Idaho  675. 

Iow<u  —  Holman  v.  Omaha,  etc.,  R., 
etc.,  Co.,  no  Iowa  485.  See  also  Van 
Wagenen  v.  Parsons,  106  Iowa  263. 

Kanscts.  —  Thompson  v.  Stone,  63 
Kan.  881,  64  Pac.  Rep.  969;  Robinson, 


Pac.  Rep.  looi ;  Guernsey  r.  Fulmer, 
(Kan.  1902)  67  Pac.  Rep.  453;  Broken 
Bow  First  Nat.  Bank  v,  Stockhara,  59 
Neb.  304;  Perry  v.  National  Sewing 
Mach.  Co.,  13  Okla.  211. 

978.  2.  EzoetsiTe  DamagM.  — Hearne 
V.  De  Young,  132  Cal.  357. 

3.  Pengilly  v,  J.  I.  Case  Threshing 
Mach.  Co.,  II  N.  Dak.  249,  citing  14 
Encyc.  of  Pl.  and  Pr.  978. 

Deoiiion  Snitainod  UnloM  Abme  of  Dii- 


etc,  Mach.  Works  v.  Wichita,  etc.,  R.    oretion  Clearly  Appean — Misconduct    in 


Co.,  9  Kan.  App.  890,  58  Pac.  Rep.  1034* 

Missouri.  —  Ortt  v.  Leonhardt,  (Mo. 
App.  1902)  68  S.  W.  Rep.  577 ;  Johnson 
V.  Boonville,  85  Mo.  App.  199 ;  Secrist 
V.  Eubank,  104  Mo.  App.  113;  Mor- 
rison Mfg.  Co.  V,  Roach,  104  Mo.  App. 
632.  See  also  Taliaferro  v.  Evans,  160 
Mo.  380. 

Montana.  —  State  v.  Landry,  29  Mont. 
218. 

North  Dakota.  —  Pengilly  v.  J.  I.  Case 
Threshing  Mach.  Co.,  11   N.  Dak.  256. 

See  also  Brush  Electric  Light,  etc., 
Co.  V.  Wells,  113  Ga.  ^loio;  Berg  v. 
Olson,  88  Minn.  392;  Griggs  v.  Mac- 
Lean,  33  Wash.  244. 

Insnffloienoy  of  Eyidence.  —  Ben  Lo- 
mond Wine  Co.  v.  Sladky,  141  Cal.  619; 
Butte,  etc.,  Min.  Co.  v.  Societe  An'o- 
nyme,  etc.,  23  Mont.  177;  Harrington 
V.  Butte,  etc.,  Min.  Co.,  27  .^ont.  i. 
See  also  Giese  v.  Milwaukee  Electric 
R.,  etc.,  Co.,  1 16  Wis.  66. 

Contra.  —  By  statute  in  Minnesota 
(Laws  1 90 1,  c.  46)  it  is  provided  that 
there  shall  be  no  presumption  that  a 
motion  for  a  new  trial  was  granted  on 
account  of  the  insufficiency  of  the  evi- 
dence unless  expressly  so  stated  in  the 
order.  Fitger  v.  Guthrie,  89  Minn.  330 ; 
Smith  V.  Minneapolis  St.  R.  Co.,  (Minn. 
1904)  97  N.  W.  Rep.  881. 

977.  2.  FrMomption  that  Motion  Wai 
Vot  Filed  in  Time. —  Reclamation  Dist. 
No.  556  V.  Thisby,  131  Cal.  572 ;  German 
Sav.  Bank  v.  Cady,  114  Iowa  228; 
Brown  v.  Mechanics'  BIdg.,  etc.,  Assoc, 
63  Kan.  888,  66  Pac.  Rep.  986;  Soder- 
strom  V.  McWilliams,  63  Kan.  888,  66 


Argument.  —  North  Chicago  St.  R.  Co. 
V.  Leonard,  67  111.  App.  603. 

Misconduct  of  Jury.  —  Bohn  v.  Chi- 
cago, etc.,  R.  Co.,  (Iowa  1899)  78  N. 
W.  Rep.  200;  Williams  v.  Nally,  (Ky. 
1898)  45  S.  W.  Rep.  874;  State  v.  Sal- 
verson,  87  Minn.  40;  State  v.  Magers, 
36  Oregon  38;  State  v.  McDonald,  (S. 
Dak.  1902)  91  N.  W.  Rep.  447;  Griggs 
V.  MacLean,  33  Wash.  244. 

979*  1.  California. — Anglo-Nevada 
Assur.  Corp.  v.  Ross,  123  Cal.  520. 

Colorado.  —  Monteith  r.  Union  Pac, 
etc.,  R.  Co.,  13  Colo.  App.  421, 

F/ort<fa.  —  Bishop  v.  Taylor,  41  Fla. 
77- 

Idaho.  —  Brossard  v.  Morgan,  6  Idaho 
479;  Twin  Springs  Placer  Co.  v., Upper 
Boise  Hydraulic  Min.  Co.,  6  Idaho  687. 

Iowa.  —  Trimble  v.  Tantlinger,  104 
Iowa  665 ;  Moore  v.  Horton,  105  Iowa 
376 ;  Brammer  v.  Wabash  R.  Co.,  (Iowa 
1898)  75  N.  W.  Rep.  668;  Van  Wag- 
enen V.  Parsons,  106  Iowa  263;  Bohn 
V.  Chicago,  etc,  R.  Co.,  (Iowa  1899) 
78  N.  W.  Rep.  200;  State  v.  Anderson, 
(Iowa  1899)  80  N.  W.  Rep.  430;  Hol- 
man V.  Omaha,  etc.,  R.,  etc.,  Co.,  no 
Iowa  485 ;  Mackintosh  v,  Locke,  1 1 2 
Iowa  252 ;  Garner  v.  Mutual  F.  Ins.  Co., 
(Iowa  1901)  86  N.  W.  Rep.  289; 
Rodgers  v.  Farmer's  Nat.  Bank,  117 
Iowa  sii;  Marr  V.  Burlington,  etc.,  R. 
Co.,  121  Iowa  117. 

Kentucky.  —  Ellis  v.  Ellis,  104  Ky. 
121  ;  Louisville  v.  Johnson,  (Ky.  1902) 
69  S.  W.  Rep.  803;  Hurt  v.  Louisville, 
etc.,  R.  Co.,  (Ky.  1903)  76  S.  W.  Rep. 
502. 
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See  notes  i,  3,  4. 

See  note  i. 

Ordtr  Oranting  Barely  BerarMcl  —  Stronger  Case  Required.  —  See 


Missouri,  —  Chouquette  v.  Southern 
Electric  R.  Co.,  152  Mo.  257;  McClos- 
key  r.  Pulitzer  Pub.  Co.,  163  Mo.  22; 
Yates  V.  Shanklin,  85  Mo.  App.  358; 
Campbell  v.  Missouri  Pac.  R.  Co.,  86 
Mo.  App.  67;'Farrell  v,  St.  Louis  Tran- 
sit Co.,  103  Mo.  App.  454. 

Nebraska, —  Kleutsch  v.  Security  Mut. 
L.  Ins.  Co.,  (Neb.  1904)  100  N.  W.  Rep. 
139. 

New  Mexico,  —  Liverpool,  etc.,  Ins. 
Co.  V.  Perrin,  10  N.  Mex.  90. 

New  York.  —  Serwer  v.  Serwer,  72  N. 
Y.  App.  Div.  415. 

South  Dakota,  —  Distad  v,  Shanklin, 
II  S.  Dak.  i;  Jones  v.  Jones,  (S.  Dak. 
1903)  96  N.  W.  Rep.  88. 

Washington.  —  Langston  v.  Ephriam, 
21  Wash.  282;  Sharp  v,  Greene,  22 
Wash.  677;  Gardner  v,  Lovegren,  27 
Wash.  356;  Kreielsheimer  v.  Nelson,  31 
Wash.  406. 

West  Virginia,  —  Garber  v.  Blatchley, 
SI   W.  Va.  147. 

Wisconsin.  —  R.  Connor  Co.  v,  Good- 
willie.  (Wis.  1904)  98  N.  W.  Rep.  528. 

The  Georgia  Bule  is  that  the  appellate 
court  will  not  disturb  the  first  grant  of 
a  new  trial,  whether  predicated  on  gen- 
eral or  on  special  grounds,  unless  the 


manded  the  verdict,  even  a  first  grant 
of  a  new  trial  will  be  reversed.  Cooper 
V.  Delk,  108  Ga.  550. 

The  Becord  Shoald  Show  a  Clear  Bight 
to  the  Verdiot  Obtained  to  entitle  a  parcy 
to  a  reversal  of  an  order  granting  a 
new  tria'.  Lashaway  v.  Young,  76  N. 
Y.  App.  Div.  177. 

9SO.  1.  Hewly  Discovered  Evidenee, 
—  Oberlander  v.  Fixcn,  1 29  Cal.  690 ; 
Hausmann  v.  Sutter  St.  R.  Co.,  139  Cal. 
174;  Huff  V.  State,  104  Ga.  521 ;  O'Neil 
V.  State,  104  Ga.  538;  Twin  Springs 
Placer  Co.  v.  Upper  Boise  Hydraulic 
Min.  Co.,  6  Idaho  687 ;  Mally  v.  Mally, 
114  Iowa  309;  Winficld  Bldg.,  etc.,  As- 
soc. V.  McMulIen,  59  Kan.  493 ;  Martin 
V.  Clark,  11 1  Wis.  493. 

8.  Aooident  and  Surprise. — Henry  Vogt 
Mach.  Co.  V.  Pennsylvania  Iron  Works 
Co.,  (Ky.  1902)  66  S.  W.  Rep.  734; 
Illinois  Cent.  R.  Co.  v.  Bcauchamp,  (Ky. 
1904)  77  S.  W.  Rep.  1096;  Miller  v. 
Layne,  84  Minn.  221 ;  Matoushek  v. 
Dutcher,  (Neb.  1903)  93  N.  W.  Rep. 
1049;  Bedtkey  v.  Bedtkey,  15  S.  Dak. 
310. 

4.  Aheenee  of  Attorney.  —  Holgate  v. 
Parker,  18  Wash.  206. 

961.    1.  Ezoeaeive  or  Inadequate  Dam- 


verdict  was  absolutely  demanded  by  the    agee." —  St.  Louis  Trust  Co.  v.  Murmann, 


evidence.  Harris  v.  Central  of  Georgia 
R.  Co.,  103  Ga.  495 ;  Kehely  v,  Atlanta 
Consol.  St.  R.  Co.,  103  Ga.  563 ;  Hamil- 
ton V.  Mutual  Ben.  L.  Ins.  Co.,  105  Ga. 
492;  Martin  v.  Monroe,  107  Ga.  330; 
Weinkle  v.  Brunswick,  etc.,  R.  Co.,  107 
Ga.  367;  Gilbert  Elliott  Law  Co.  v, 
Tallapoosa  Water  Co.,  no  Ga.  260;  Mc- 
Namara  v.  Cox,  in  Ga.  826 ;  Watson  v. 
Equitable  Mortg.  Co.,  112  Ga.  253 ;  Har- 
vey V,  Bowles,  112  Ga.  363;  McCain  v. 
College  Park,  112  Ga.  701  ;  Abbott  v. 
Strickland,  113  Ga.  348;  Carter  v.  Dun- 
son,  113  Ga.  374;  Baird  v.  Bate,  114 
Ga.  117;  Short  v,  Mathis,  114  Ga.  403; 
Merchants  Nat.  Bank  v.  Fouch6,  114 
Ga.  661;  Jones  v.  Spence,  115  Ga.  794; 
Fenn  v,  Maddox,  115  Ga.  795;  Thorn- 
ton V.  Travelers  Ins.  Co.,  116  Ga.  121 ; 
Allen  V.  Lumpkin,  116  Ga.  777;  Cord- 
ray  V.  Savannah,  etc.,  Co.,  117  Ga.  464 ; 
Johnson  v.  Winkles,  119  Ga.  262. 

But   if   no   error   of   law   was    com- 
mitted at  the  trial  and  the  evidence  de- 


90  Mo.  App.  555 ;  Palmer  v.  Leader 
Pub.  Co.,  7  Pa.  Super.  Ct.  594. 

8.  Iowa. —  Moore  v.  Horton,  105  Iowa 
376.  See  also  Tathwell  v.  Cedar  Rapids, 
122  Iowa  50. 

Kansas.  —  Winfield  Bldg.,  etc.,  Assoc. 
V.  McMullen,  59  Kan.  493 ;  Ireton  v. 
Ireton,  62  Kan.  358;  Buoy  v.  Clyde 
Milling,  etc.,  Co.,  (Kan.  1904)  75  Pac. 
Rep.  466. 

Kentucky.  —  Henry  Vogt  Mach.  Co. 
V.  Pennsylvania  Iron  Works  Co.,   (Ky. 

1902)  66  S.  W.  Rep.  734;  Butts  v, 
Christy,  (Ky.  1902)  67  S.  W.  Rep.  377; 
Illinois  Cent.  R.  Co.  v.  Beauchamp,  (Ky. 
1904)  77  S.  W.  Rep.  1096.  See  also 
Hurt  V.   Louisville,   etc.,   R.   Co.,    (Ky. 

1903)  76  S.  W.  Rep.  502. 

Missouri.  —  Bloch  Queensware  Co.  v. 
Smith,  (Mo.  App.  1904)  80  S.  W.  Rep. 
592 ;   Yates  v.  Shanklin,  85  Mo.  App.  358. 

South  Dakota,  —  Distad  v.  Shanklin, 
II  S.  Dak.  I ;  Rochford  v.  Albaugh,  (S. 
Dak.  1903)  94  N.  V/.  Rep.  701. 
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See  note  i. 

d.  Order  Refusing  New  Trial  —  in  Genana.  —  See 


Vewly  Dliooyerad  Evide&oe.  —  See  note  3. 
083.     Weight  and  SoAoienoy  of  Evidenoo.  —  See  note  I. 

9.  Weight  and  Sufficiency  of  Evidence  —  a.  Preponder- 
ance OF  Conflicting  Evidence— Grant  of  Now  Trial.— See  note  2. 


IVest  Virginia.  —  Laidley  v,  Kanawha 
County  Ct.,  44  W.  Va.  566 ;  Chancey  v. 
Roane  County  Ct.,  51  W.  Va.  252. 

983«  1.  Error  of  Law.  —  Lawrence  v. 
Pederson,  34  Wash.  i. 

2.  Befosal  Siutained  Unleos  Manifest 
Abnie  of  Diaoretion  —  Missouri.  —  Reed 
V.  Mexico,  loi  Mo.  App.  155. 

Nebraska.  —  Zimmerer  v.  Fremont 
Nat  Bank,  59  Neb.  661 ;  Matoushek  v. 
Dutcher,  (Neb.  1903)  93  N.  W.  Rep. 
1049. 

Pennsylvania.  —  Shanahan  v.  Agricul- 
tural Ins.  Co.,  6  Pa.  Super.  Ct.  65 ;  Reno 
V.  Shallenberger,  8  Pa.  Super.  Ct.  436 ; 
Slattery  v.  Supreme  Tent,  etc.,  19  Pa. 
Super.  Ct.  108. 

South  Dakota*  —  Bedtkey  v.  Bedtkey, 
15  S.  Dak.  310. 

Texas.  —  Hoefling  v.  Courtney,  (Tex. 
Civ.  App.  1898)  47  S.  W.  Rep.  686; 
St.  Louis  S.  W.  R.  Co.  v,  Dickens,  (Tex. 
Civ.  App.  1900)  56  S.  W.  Rep.  124. 

IVashington.  —  Friedman  v.  Manley, 
21  Wash.  43 ;  Callihan  v.  Washington 
Water  Power  Co.,  27  Wash.  154.  ^ 

8.  Pengilly  v.  J,  I.  Case  Threshing 
Mach.  Co.,  II  N.  Dak.  249,  citing  14 
En  CYC.  OP  Pl.  and  Pr.  982.  See  also 
the  following  cases: 

California.  —  Tibbct  v.  Sue,  125  Cal. 
544;  Oberlander  v.  Fixen,  129  Cal.  690; 
People  V.  Buckley,  143  Cal.  375. 

Connecticut.  —  Gannon  v.  State,  75 
Conn.  576;   Selleck  v.  Head,  77  Conn. 

IS. 

Georgia.  —  O'Neil  v.  State,  104  Ga. 
538;  Jones  V.  State,  117  Ga.  710;  Til- 
ley  V.  Cox,  119  Ga.  867. 

Kentucky.  —  Louisville,  etc..  Packet 
Co.  V.  Mulligan,  (Ky.  1903)  77  S.  W. 
Rep.  704.  But  see  as  to  criminal  cases 
Black  V.  Com.,  (Ky.  1903)  72  S.  W. 
Rep.  772;  Curry  v.  Com.,  (Ky.  1903) 
74  S.  W.  Rep.  1077. 

Missouri.  —  Dysart  v.  Kansas  City, 
etc.,  R.  Co.,  145  Mo.  83 ;  Schmitt  v. 
Missouri  Pac.  R.  Co.,  160  Mo.  43 ; 
Schawacker  v.  Luddington,  83  Mo.  App. 
342 ;  Summers  v.  Metropolitan  L.  Ins. 
Co.,  90  Mo.  App.  691. 


Montana.  —  State  v.  Brooks,  23  Mont. 
146;  Landeau  v.  Frazier,  (Mont.  1904) 
76  Pac.  Rep.  290. 

North  Dakota.  —  Heyrock  v.  McKen- 
zie,  8  N.  Dak.  601. , 

Pennsylvania.  —  McNeile  v.  Cridland, 
6  Pa.  Super.  Ct.  428. 

South  Carolina.  —  Carroll  v.  Charles- 
ton, etc.,  R.  Co.,  6s  S.  Car.  378. 

South  Dakota.  —  Daley  v.  Forsythc, 
10  S.  Dak.  464;  Deindorfer  v.  Bachmor, 
12  S.  Dak.  285;  Wilson  v.  Seaman,  15 
S.  Dak.  103;  Kelley  v.  Anderson,  15 
S.  Dak.  107 ;  Anderson  v.  Medbery,  (S. 
Dak.  1902)  92  N.  W.  Rep.  1087;  State 
V.  Coleman,  (S.  Dak.  1904)  98  N.  W. 
Rep.  175. 

Texas.  —  Marrast  v.  Smith,  (Tex.  Civ. 
App.  1899)  53  S.  W.  Rep.  707;  Gon- 
zales V.  Adoue,  (Tex.  Civ.  App.  1900) 
56  S.  W.  Rep.  543 ;  Smith  v.  Seymore, 
(Tex.  Civ.  App.  1900)  59  S.  W.  Rep. 
816 ;  San  Antonio  Gas  Co.  v.  Singleton, 
24  Tex.  Civ.  App.  341 ;  Phifcr  v.  Man- 
sur-Tebbetts  Implement  Co.,  26  Tex. 
Civ.  App.  57;  Fitzgerald  v.  Compton, 
28  Tex.  Civ.  App.  202 ;  San  Antonio, 
etc.,  R.  Co.  V.  Moore,  31  Tex.  Civ.  App. 
371 ;  Pelly  v.  Denison,  etc.,  R.  Co.,  (Tex. 
Civ.  App.  1904)  78  S.  W.  Rep.  542; 
Pitman  v.  Holmes,  (Tex.  Civ.  App. 
1904)  78  S.  W.  Rep.  961. 

Utah.  —  State  v.  Haworth,  26  Utah 
310;  Monmouth  Pottery  Co.  v.  White, 
27  Utah  236. 

Washington.  —  State  v.  Webb,  20 
Wash.  500. 

983.  1.  Harrod  v.  State,  24  Ind. 
App.  159;  State  v.  Howser,  (N.  Dak. 
1904)  98  N.  W.  Rep.  352 ;  Lehr  v.  Brod- 
beck,  192  Pa.  St.  535 ;  Sigler  v.  Beebe, 
44  W.  Va.  587 ;  Maitland  v.  Gilbert 
Paper  Co.,  97  Wis.  476. 

Conenrrent  Verdlota.  —  The  appellate 
court  will  take  into  consideration  the 
fact  that  two  juries  have  reached  the 
same  result.  McMahon  v.  Jacob,  76  N. 
Y.  App.  Div.  346 ;  McCoy  v.  Munro,  76 
N.  Y.  App.  Div.  435. 

8.  California.  —  Clark  v.  Allen,  125 
Cal.  276;  Newman  v.  Overland  Pac  R. 
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984.     OrdAT  Baftiiliig  Hew  Trial,  —  See  note  I. 

98«S«     Appellate   Court  WUl  Hot  Undertake  to  Weigh  STidenoe.  —  See 
note  I. 


Co.,  132  Cal.  73;  Schnittger  v.  Rose, 
139  Cal.  656. 

Connecticut.  —  Loomis  v.  Perkins,  70 
Conn.  444. 

Florida.  —  Farrell  v.  Solary,  43  Fla. 
124. 

Georgia.  —  Cade  v.  Larned,  113  Ga. 
580. 

Iowa.  —  Holman  v.  Omaha,  etc.,  R., 
etc.,  Co.,  1x0  Iowa  485. 

Kansas.  —  Smith  v.  Freeman,  59  Kan. 
775;  Kansas  City  v.  Frohwerk,  10  Kan. 
App.  1x6. 

Kentucky.  —  Dieckman  v.  Weirich, 
(Ky.  1903)  73  S.  W.  Rep.  XI19. 

Minnesota.  —  Guthrie  v.  Great  North- 
em  R.  Co.,  70  Minn.  237;  Elliott  v, 
Graceville,  76  Minn.  430;  Swenson  v. 
Erlandson,  77  Minn.  189;  American 
Electric  Co.  v.  Clark,  83  Minn.  344; 
Price  V.  Churchill,  84  Minn.  5x9. 

Missouri.  —  Van  Liew  v.  Barrett,  etc.. 
Beverage  Co.,  X44  Mo.  509;  Kuenzel  v. 
Stevens,  X55  Mo.  280;  Friestatt  Milling 


II  S.  Dak.  i;  Finch  v.  Martin,  13  S. 
Dak.  274;  Kunz  v.  Dinneen,  (S.  Dak. 
X904)   100  N.  W.  Rep.  165. 

Washington,  —  O'Rourke  v.  Jones,  22 
Wash.  629 ;  Hughes  v.  Horton,  26  Wash, 
xxo. 

West  Virginia.  —  Robertson  v.  Har- 
mon, 47  W.  Va.  500. 

This  Bale  Does  Hot  Apply  in  South 
Dakota,  when  the  judge  who  passes 
upon  the  motion  is  not  the  judge  who 
presided  at  the  trial.  Sands  v.  Cruik- 
shank,  15  S.  Dak.  142.  Contra  in  Cali- 
fornia, Garton  v.  Stem,  X2i  Cal.  347. 

994.  1.  Alabama.  —  Alabama  Mid- 
land R.  Co.  V.  Johnson,  123  Ala.  197. 

California.  —  Schwartz  v.  Wright, 
(Cal.  1899)  56  Pac.  Rep.  608;  People  v. 
Soap,  127  Cal.  408. 

Connecticut.  —  See  Burr  v.  Harty,  75 
Conn.  127. 

Georgia.  —  Solomon  v.  Whitehurst, 
X03  Ga.  560;  English  v.  Johnson  Co., 
X03  Ga.  568;  Savannah,  etc.,  R.  Co.  v. 


Co.  V.  Boggess,  80  Mo.  App.  296 ;  Yates     Godkin,   X04  Ga.  655 ;   Brown  v.  Ison, 


V.  Shanklin,  85  Mo.  App.  358;  Shea  v. 
Seelig,  89  Mo.  App.  146 ;  State  v.  Todd, 
92  Mo.  App.  X ;  Laclede  Power  Co.  v. 
Nash  Smith  Tea  Co.,  95  Mo.  App.  4x2; 
Stephens  v.  Deatherage  Lumber  Co.,  98 
Mo.  App.  365;  Luyties  v.  Hardy,  10 1 
Mo.    App.   693 ;    Friedman   v.    Pulitzer 


Pub.  Co.,  102  Mo.  App.  683 ;  Spaulding     Rep.  649. 


X05  Ga.  722  \  Woodward  Lumber  Co.  v. 
Tripod  Paint  Co.,  X05  Ga.  845;  Smith 
V.  Black,  X13  Ga.  x66;  Wood  v.  Horton, 
1x3  Ga.  361 ;  Armsby  Co.  v.  Shewmake, 
X13  Ga.  1086. 

Missouri.  —  Hunt  v.  Ancient  Order  of 
Pyramids,   (Mo.  App.   1904)   78   S.  W. 


V.  Edina,  X04  Mo.  App.  45 ;  Hill  v.  West- 
em  Union  Tel.  Co.,  (Mo.  App.  1904) 
80  S.  W.  Rep.  3.  See  also  Herndon  v. 
Lewis,  175  Mo.  116. 

Montana.  —  Hamilton  v.  Nelson,  32 
Mont.  539;  O'Rourke  v.  Sherman,  2z 
Mont.  3x0. 

New  York.  —  Ludeman  v.  Third  Ave. 


Nebraska.  —  Albright  v.  Peters,  58 
Neb.  534. 

New  York.  —  Franklin  Coal  Co.  v. 
Hicks,  46  N.  Y.  App.  Div.  441. 

North  Dakota.  —  Becker  v.  Duncan,  8 
N.  Dak.  600;  Hcyrock  v.  McKenzie,  8 
N.  Dak.  60  X. 

Washington.  —  Welever    v.    Advance 


R.  Co.,  30  N.  Y.  App.  Div.  520;  Serwer     Shingle  Co.,  34  Wash.  331. 

V.   Serwer,   71    N.   Y.  App.  Div.  4x5;         West  Virginia.  —  Sisler  v.  Shaffer,  43 

Larkin  v.  United  Traction  Co.,  76  N.     W.  Va.  769. 

Wisconsin.  —  Collins     v.     Janesville, 
117  Wis.  4x5. 
Where  the  Trial  Court  Hae  Failed  to 


Y.  App.  Div.  238;  Bauer  v.  Metro- 
poliun  St.  R.  Co.,  (Supm.  Ct.  App.  T.) 
29  Misc.  (N.  Y.)  636 ;  Lynch  v.  Metro- 
politan St.  R.  Co.,  (Supm.  Ct.  App.  T.)     Weigh  the  Evidenoe  on  a  motion  for  a 


84  N.  Y.  Supp.  495. 

North  Dakota.  —  Ross  v.  Robertson, 
(N.  Dak.  1903)  94  N.  W.  Rep.  765. 

Oklahoma.  —  Ten  Gate  v.  Sharp,  8 
Okla.  300. 

South  Carolina.  —  Darlington  Oil  Co. 
V.  Pee  Dee  Oil,  etc.,  Co.,  68  S.  Car.  46. 


new  trial  the  rule  does  not  apply.  Nash- 
ville, etc.,  R.  Co.  V.  Neely,  X02  Tenn. 
700.  The  trial  court  must  first  exercise 
its  discretion  and  pass  upon  the  evi- 
dence.    Thompson  v.  Warren,  118  (5a. 

644. 
9§5.     1.   Confliotiiig    Evidenoe    Hoi 


South  Doi^o^o.  —  Distad  v.  Shanklin,    Weighed  on  Appeal.  —  Pengilly  v.  J.  L 
Supp.  PI.  &  Pr.— 17  367 
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986.  See  note  i. 

987,  *.  Sufficiency  of  Evidence  —  a«view  of  Evidwoe. — 

See  note  i. 


Case  Threshing  Mach.  Co.,  ii  N.  Dak. 
249,  citing  14  Encyc.  op  Pl.  and  Pr. 
985.     See  also  the  following  cases : 

Indiana.  —  Working  v.  Gam,  148  Ind. 
546 ;  Maier  v.  Board  of  Public  Works, 
151  Ind.  197;  Tucker  v.  Hyatt,  151  Ind. 
332;  Lane  v.  State,  151  Ind.  511; 
Stevens  v.  Leonard,  154  Ind.  67;  Cleve- 
land, etc.,  R.  Co.  V.  Stewart,  161  Ind. 
242 ;  Rinehart  v.  State,  23  Ind.  App.  419. 

Kansas, — Stephens  v.  Gardner  Cream- 
ery Co.,  9  Kan.  App.  883. 

Missouri.  —  Van  Liew  v,  Barrett,  etc.. 
Beverage  Co.,  144  Mo.  509 ;  Kansas  City 
V.  Bacon,  147  Mo.  259;  Yates  v.  Shank- 


lin,  85  Mo.  App.  358;  Roman  v.  Boston     App.  14. 


Trading  Co.,  87  Mo.  App.  186;  Hunt  v. 
Ancient  Order  of  Pyramids,  (Mo.  App. 
1904)  78  S.  W.  Rep.  649. 
Montana.  —  Rand  v.  Kipp,  27  Mont. 

138. 

Nebraska.  —  Morsch  v.  Besack,  52 
Neb.  502. 

New  Mexico,  —  Green  v.  Brown,  etc., 
Co.,  (N.  Mex.  1903)  72  Pac.  Rep.  17. 

North  Dakota,  —  Flath  v,  Casselman, 
10  N.  Dak.  419.  See  also  State  v. 
Bowser,  (N.  Dak.  1904)  98  N.  W.  Rep. 

35a. 

Pennsylvania.  —  See  Reno  v.  Shallen- 

berger,  8  Pa.  Super.  Ct.  436. 

South  Dakota,  —  Finch  v.  Martin,  13 
S.  Dak.  274 ;  Kunz  v.  Dinneen,  (S.  Dak. 
1904)  100  N.  W.  Rep.  165. 

Washington.  —  Friedman  v.  Manley, 
21  Wash.  43;  Hughes  v,  Horton,  26 
Wash.  no. 

But  see  Schooler  v.  New  York  Cent., 
etc.,  R.  Co.,  81  N.  Y.  App.  Div.  646, 


All  Evldenoe  in  Favor  of  Verdict.  — 
Where  there  is  no  evidence  sufficient  to 
support  any  verdict  other  than  that  ren- 
dered, an  order  granting  a  new  trial  will 
be  reversed.  Ottomeyer  v.  Pritchett, 
178  Mo.  160;  Skone  v.  Barnard,  78 
Minn.  209 ;  Bronson  v.  New  York  Cent., 
etc.,  R.  Co.,  24  N.  Y.  App.  Div.  262. 

HarmloM  Errors  in  Bulings.  —  It  is 
error  to  grant  a  new  trial  for  errors 
in  rulings  where,  irrespective  of  those 
errors,  the  verdict  rendered  was  de- 
manded by  both  the  law  and  the  evi- 
dence. Byrd  v.  Aspinwall,  108  Ga.  i. 
See  also  Kuenzel  v.  Nicolson,  73  Mo. 


9§7.  1.  Pengilly  v,  J.  I.  Case 
Threshing  Mach.  Co.,  11  N.  Dak.  249 
{citing  14  Encyc.  of  Pl.  and  Pr.  987] ; 
St.  Louis,  etc.,  R.  Co.  v.  Kilpatrick,  67 
Ark.  47 ;  Hausmann  v.  Sutter  St.  R.  Co., 
139  Cal.  174;  Monteith  v.  Union  Pac, 
etc.,  R.  Co.,  13  Colo.  App.  421 ;  Brooks 
V.  Brotherhood  of  American  Yeomen, 
IIS  Iowa  588;  Riley  v.  Chicago,  etc., 
R.  Co.,  71  Minn.  425 ;  Taylor  v.  Kansas 
City,  etc.,  R.  Co.,  163  Mo.  183;  Lyons 
V.  Connor,  53  N.  Y.  App.  Div.  475 ; 
Northam  v.  Dutchess  County  Mut.  Ins. 
Co.,  68  N.  Y.  App.  Div.  475 ;  Silverman 
V.  Dry  Dock,  etc.,  R.  Co.,  69  N.  Y.  App. 
Div.  22 ;  Troy  Min.  Co.  v.  Thomas,  15 
S.  Dak.  2.^8. 

Bnle  in  Criminal  Cases. —  The  appellate 
court  will  more  readily  interfere  in 
criminal  than  in  civil  cases,  and  a  new 
trial  will  be  granted  whenever  it  is  found 
that  the  verdict  is  against  the  clear 
weight    of    evidence.      State    v.    Rein- 


wherein  it  was  said:    "The  decision  of     heimer,  109  Iowa  624. 
the  trial  court    *    *    *    should  be  given        Where  Witnemee  Bo  Not  Appear  Before 
due  consideration  by  the  appellate  court,     Jury.  —  Where  the  evidence  used  on  the 

trial  was  read  from  the  record  of  a 
former  trial  it  was  held  that  the  usual 
considerations  which  lead  an  appellate 
cour^  to  hesitate  before  setting  aside  a 
verdict  as  against  the  weight  of  evi- 
dence were  entirely  wanting.  Williams 
V.  Delaware,  etc.,  R.  Co.,  66  N.  Y.  App. 
Div.  336. 
Where   Kew  Trial   Granted   Without 


but  it  should  not  for  that  reason  abdi- 
cate its  powers  and  refuse  to  review 
such  decision  with  the  same  freedom 
that  it  would  any  other  ruling.  Neither 
court  can  properly  delegate  to  the  other 
the  performance  of  the  duty  imposed  by 
law  upon  it,  to  wit,  to  consider  and 
decide,  whenever  the  question  is  pre- 
sented, whether  or  not  a  verdict  ren- 


dered  by   a   jury    is    contrary   to   and  Ground.  —  Where    the    trial    court    has 

against  the  weight  of  evidence."  ruled  that  the  evidence  was  sufficient  to 

9§6*    1.  Evldenoe  Manifeotly  in  Favor  sustain  the  verdict  the  appellate  court 

of  Verdict.  —  Lamcrs  v.  Butler-Ryan  Co.,  will  not  overrule  a  motion  denying  a 

88  Minn.  109.  new  trial,  but  will  overrule  a  motion 
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988.  See  note  2. 

989.  See  note  i. 

c.  Approval  of  Verdict  by  Trial  Court  —  sffeet 

of  Approval.  —  See  note  2. 

991.    XXTT.  Hew  Tbial  —  1.  Frocednre  and  Burden  of  Proof.  — 
See  note  i. 

999.    4.  Effect  of  Proceedings  at  Former  Trial  —  See  note  3. 
5.  Hew  Trial  in  Criminal  Cases.  —  See  notes  5,  8. 


granting  a  new  trial  where  no  sufficient 
reason  therefor  is  shown.  Vastine  v. 
Rex,  93  Mo.  App.  93. 

988.  8.  Evidenoe  Suilloient  to  Sapport 
Verdict.  —  Anderson  v.  Territory,  (Ariz. 
1899)  56  Pac.  Rep.  717;  Newman  v. 
Claflin  Co.,  107  Ga.89 ;  Equitable  Securi- 
ties Co.  V.  Worley,  108  Ga.  760 ;  Georgia, 
R.,  etc.,  Co.  V.  Moore,  108  Ga.  760; 
Merchants*  Nat.  Bank  v.  Vandiver,  108 
Ga.  768;  Sharp  v.  Parker,  108  Ga.  805; 
Gordon  v.  Gordon,  1 1 1  G^.  845 ;  Vance 
V,  Hawks,  113  Ga.  303;  Taylor  v.  State, 
114  Ga.  831 ;  Belknap  v.  Groover,  (Tex. 
Civ.  App.  1900)  56  S.  W.  Rep.  249. 
Compare  Bologna  v.  Metropolitan  St.  R. 
Co.,  (N.  Y.  City  Ct.  Gen.  T.)  31  Misc. 
(N.  Y.)  S06. 

989*  1.  Ho  Eyldenoe — Error  to  Be- 
fliM  Hew  TrlaL  —  Work  v.  Kinney,  7 
Idaho  460. 

8.  Calif amia.  —  People  v,  Buckley, 
143  Cat  375. 

Georgia,  —  Pullman's  Palace-Car  Co. 
r.  Hanrey,  loi  Ga.  733;  Georgia,  etc., 
R.  Co.  V,  Brooks,  102  Ga.  554 ;  Porter  v. 
Cook,  102  Ga.  581 ;  Smith  v.  Walker, 
102  Ga.  584;  Hardin  v.  State,  107  Ga. 
7x8;  Southern  Bank  v.  Goette,  108  Ga. 
796;  Sims  V,  Wortham,  xxo  Ga.  264; 
Calhotui  V.  Calhoun,  no  Ga.  286;  Hem- 
don  V.  State,  no  Ga.  3x3;  Slaughter  v. 
State,  113  Ga.  284;  Hunt  v.  Western 
Union  Tel.  Co.,  X13  Ga.  363. 

Indiana.  —  Gilmore  v,  Steffey,  153 
Ind.  ZZ- 

Missouri. —  Hamman  v.  Central  Coal, 
etc,  Co.,  156  Mo.  232. 

Montana.  —  Baxter  v,  Hamilton,  20 
Mont  327. 

Nebraska,  —  Hammond  v.  Edwards, 
56  Neb.  631. 

West  Virginia.  —  State  v.  Sullivan, 
(W.  Va.  1904)  47  S.  E.  Rep.  267. 

Wisconsin. —  Maitland  v.  Gilbert  Pa- 
per Co.,  97  Wis.  476;  Parlin,  etc.,  Co. 
V.  Angell,  99  Wis.  297;  Warder,  etc., 
Co.  V.  Angell,  99  Wis.  298. 

But  see  Bologna  v.  Metropolitan  St. 
R.  Co.,  (N.  Y.  City  Ct.  Gen.  T.)   31 


Misc.  (N.  Y.)  506,  where  a  verdict  for 
the  plaintiff  based  on  sufficient  evidence 
and  approved  by  the  trial  court  was  set 
aside  on  appeal  because  the  plaintiif*s 
case  was  overborne  by  the  weight  of 
evidence,  the  court  holding  that  where 
the  defendant  produced  a  dear,  con- 
cise, and  rational  theory  by  the  evidence 
of  numerous  disinterested  witnesses, 
justice  required  that  the  appellate  court 
exercise  its  jurisdiction  to  review  the 
verdict  and  set  it  aside  as  against  the 
weight  of  evidence.  See  also  Anderson 
V.  Carter,  24  N.  Y.  App.  Div.  462 ;  Wil- 
liams V.  Delaware,  etc.,  R.  Co.,  66  N. 
Y.  App.  Div.  336. 

001«  1.  Slauson  V.  Goodrich  Transp. 
Co.,  99  Wis.  20. 

All  Affidavit  used  to  procure  a  new 
trial  cannot  be  used  as  evidence  on  the 
new  trial  where  the  affiant  is  present 
and  testifies.  Murry  v.  Webber,  103 
Iowa  477. 

093.  8.  Murphy  v.  Gillum,  79  Mo. 
App.  564. 

Evidenoo  on  Hew  Trial.  —  Evidence 
taken  on  the  former  trial  may  be  read 
where  the  witness  is  out  of  the  jurisdic- 
tion notwithstanding  efforts  to  obtain 
his  presence  have  not  been  made.  Gib- 
erson  v.  Patterson  Mills  Co.,  187  Pa.  St. 
513;  Reese  t/.  Morgan  Silver-Min.  Co., 
17  Utah  489. 

That  incompetent  evidence  was  ad- 
mitted on  the  first  trial  does  not  entitle 
it  to  be  admitted  on  the  new  trial. 
Slauson  v.  Goodrich  Transp.  Co.,  99 
Wis.  20.  Compare  Garrett  v.  Weinberg, 
54  S.  Car.  127. 

In  Equity  Causes,  upon  a  retrial,  the 
court  may  receive  in  evidence  the  evi- 
dence taken  before  the  jury  on  the  for- 
mer trial  upon  which  special  findings 
were  made,  and  also  the  verdict  of  the 
jury,  for  the  purpose  of  informing  the 
conscience  of  the  court.  McQave  v. 
Gibb,  157  N.  Y.  413. 

6.  Mathis  v.  State,  40  Tex.  Crim.  316. 

Ba-oleetion  of  Connti.  —  The  election 
of  the  prosecutor  as  to  the  particular 
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903.  XXm.  SVB8EQUEKT  Hew  Tbialb  —  1.  Vnmber  of  Hew 
Trials — c.  For  Insufficiency  of  Evidence  —  Concurrent 
Verdicts.  —  See  notes  3,  4. 

994.    2.  number  Eestricted  by  Statute.  —  See  notes  i,  3. 


transaction  on  which  he  will  rely  for  a 
conviction  ia  made  for  that  trial  only,  and 
does  not  limit  the  state  to  that  particu- 
lar transaction  at  a  subsequent  trial. 
State  V,  Peak,  9  Kan.  App.  436. 

992  8.  Mathis  v.  State,  40  Tex. 
Grim.  316. 

093.  S.  One  Betfon  for  the  Praetioe 
is  that  a  new  trial  on  the  ground  that 
the  weight  of  evidence  does  not  support 
the  verdict  is  a  matter  of  favor  to  the 
defeated  party.  This  favor  may  not  be 
continued  ad  infinitum,  Williams  v. 
Delaware,  etc.,  R.  Co.,  81  N.  Y.  App. 
DiT.  444- 

i.  Brown  v,  Paterson  Parchment 
Paper  Co.,  (N.  J.  1903)  55  Atl.  Rep.  87 
iciting  14  Encyc.  op  Pl.  and  Pr.  993] ; 
Barrett  v.  New  York  Cent.,  etc.,  R.  Co., 
45  N.  Y.  App.  Div.  225 ;  McCann  v. 
New  York,  etc,  R.  Co.,  73  N.  Y.  App. 
Div.  30s ;  Linss  v.  Chesapeake,  etc.,  R. 
Co.,  91  Fed.  Rep.  964.  See  also  Thorn- 
ton V.  Abbott,  105  Ga.  846.  But  see 
Dempsey  v.  Rome,  99  Ga.  19a,  where 
it  was  held  to  be  the  duty  of  the  trial 
court  to  grant  two  or  more  new  trials 
when  the  verdict  was  against  the  de- 
cided weight  and  preponderance  of  the 
evidence 

Third  Oeneonent  Yerdlot  —  Ineaffloieiit    Tenn.  16 
Brldmoe.  —  Central  of  Georgia  R.  Co. 

)860 


V.  Woolsey,  112  Ga.  365.  See  also 
Graham  v.  Consolidated  Traction  Co., 
65  N.  J.  L.  539,  where  after  three  con- 
current verdicts  for  the  plaintiff  in  a 
personal-injury  case  for  five  thousand 
dollars  each,  a  fourth  verdict  for  the 
plaintiff  for  two  thousand  dollars  was 
set  aside  on  the  grounds  of  both  insuffi- 
ciency of  the  evidence  and  excessiveness 
of  the  damages.  And  see  Williams  v. 
Delaware,  etc.,  R.  Co.,  66  N.  Y.  App. 
Div.  336,  where,  after  three  concurrent 
verdicts  on  practically  the  same  evi- 
dence, a  new  trial  was  ordered  on  the 
ground  that  the  verdict  was  against  the 
weight  of  evidence. 

994»  1.  Louisville,  etc.,  R.  Co.  v. 
Green,  100  Tenn.  238;  Missouri,  etc.,  R. 
Co.  V.  Johnson,  (Tex,  Civ.  App.  1898) 
49  S.  W.  Rep.  265. 

3.  Langston  v.  Southern  Electric  R. 
Co.,  147  Mo.  457. 

TennaBiee. —  The  disregard  of  in- 
structions seems  not  to  prevent  the  ap- 
plication of  the  statute.  Louisville,  etc, 
R.  Co.  V.  Green,  100  Tenn.  238.  And 
a  fourth  trial  may  be  granted  where 
there  has  been  error  in  the  charge  to 
the  jury  on  the  second  and  third  trials. 
National  Fertilizer  Co.  v.  Travis,   102 


NEXT  FRIEND. 


997«    L  Defutitioh  and  Nature  or  OmcE  —  1.  In  0«ii«ral 

—  IHitlxigaiihed  from  Guardian.  —  See  note  3. 

908,  2.  Character  as  Party  and  as  Officer  of  Conrt  —  Vest  Vrlnid, 
or  Proohoiii  Ami,  Is  Hot  Party.  —  See  note  2. 

lOOl,    8.  Majority  of  Infant  Pendente  Lite.  —  See  note  5. 

1003.    4.  Death  of  Next  Friend.  —  See  notes  3,  4. 

1003.  n.  Apfointxent  —  1.  Vecesuty  and  Propriety  of  Sning 
by  Next  Friend  —  a.   Infants  —  (i)  General  Statement  of  Rule — 

Cannot  Soe  Without  Beprosentatiyo.  —  See  note  I . 
1006.     Guardian  or  Next  Friond.  —  See  note  3. 

1009.    See  note  i. 

1013.    b.  Married  Women.  —  See  note  4. 

1013.  c.  Insane  Persons,  Lunatics,  Etc.  —  See  note  2. 

1014.  d.  Application  and  Illustration  of  Princi- 
ples —  (1)  Proceedings  Properly  Brought  by  Next  Friend.  —  See 
notes  3,  4. 

1016.  2.  Effect  of  Failure  to  Appoint  or  Irreg^ar  Appointment 
—  a.  In  General  —  jndgmont  VoidaWo,  but  Hot  Void.  —  See  note  5. 

1017.  See  note  i. 

1018.  CoUatoral  Attack.  —  See  note  3. 

b.  Irregularity  Cured  or  Waived  —  waiT«r  by 

Viftilnro  to  Objoct.  —  See  note  6. 


M7.    8.   Vaile  v,  Sprague,  179  Mo. 

393. 
998.    2.    Fletcher  v.  Parker,  53  W. 

Va.  422  \.cit\ng  14  Encyc.  of  Pl.  and 

pR.  998]  ;   Raming  v.  Metropolitan  St. 

R.  Co.,  157  Mo.  477. 

1001.  5.  Missouri  Pac.  R.  Co.  v, 
Moffatt,  60  Kan.  113;  Breese  v.  Metro- 
politan L.  Ins.  Co.,  Z7  N.  Y.  App.  Div. 
152. 

1009.  8.  Raming  v.  Metropolitan 
St.  R.  Co.,  157  Mo.  477;  Ferrell  v. 
Broadway,  1 27  N.  Car.  404 ;  Long  v, 
Behan,  19  Tex.  Civ.  App.  325. 

4.  Missouri  Pac.  R.  Co.  v.  MofTatt^  60 
Kan.  113. 

1003.  1.  Schnee  r.  Schnee,  6x 
Kan.  643. 

1006.  8.  Williams  v.  Cleaveland, 
76  Conn.  426;  Qasen  v,  Pruhs,  (Neb. 
X903)  95  N.  W.  Rep.  640;  Lawson  v, 
Kirchner,  50  W.  Va.  344. 

1000.  1.  Ross  V.  Battle.  113  Ga. 
742;    Hollomon   v,    Ilollomon,    125    N. 


Car.  29,  the  latter  case  holding  that  a 
next  friend  is  necessary  only  when  there 
is  no  guardian. 

1013.  4.  Bristol  v.  Skerry,  64  N. 
J.   Eq.  624. 

1013.  8.  Dent  v,  Merriam,  113  Ga. 
83 ;  Reese  v.  Reese,  89  Ga.  645 ;  Isle  tr. 
Cranby,  199  111.  39;  Roughan  v.  Morris, 
87  111.  App.  642;  Collins  V.  Toppin,  63 
N.  J.  Eq.  381 ;  Abbott  r.  Hancock,  123 
N.  Car.  99;  Hughey  v.  Mosby,  31  Tex. 
Civ.  App.  y^, 

1014.  8.  Abbott  V,  Hancock,  123 
N.  Car.  99. 

4.  Vaile  v.  Sprague,  179  Mo.  393. 

1016*  5.  Schimpf  v,  Wayne  Circuit 
Judge,  129  Mich.  103;  Rook  v.  Dickin- 
son, (County  Ct.)  38  Misc.  (N.  Y.)  690. 

1017.  1.  Ferrell  v,  Broadway,  127 
N.  Car.  404;  Robertson  v.  Blair,  56  S. 
Car.  96. 

101  §.  8.  Abbott  V.  Hancock,  123 
N.  Car.  99. 

6.  Blumauer  v,  Qock,  24  Wash.  596. 
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1063.    L  DEFnriTiOK  avd  Chaxacteb.  —  See  note  i. 
10A4.    n.  Whev  Filed  —  1.  In  General  —  See  note  i 
2.  Amended  Pleadings.  —  See  note  2. 

lOOtS.     in.  AXENDXEHTB  —  In  General.  —  See  note  3. 


1063.  1.  KManity  fn  FUing  Note 
of  ImM.  —  In  North  Dakota  it  is  neces- 
sary for  a  party  to  a  civil  case  pending 
in  the  District  Court,  after  issue  is 
joined,  in  order  to  bring  the  issue  to 
trial  upon  the  calendar,  to  file  a  note 
of  issue  with  the  clerk  at  least  eight 
days  prior  to  the  opening  of  the  term, 
stating  whether  the  issue  is  one  of  law 
or  of  fact.  Oswald  v.  Moran,  9  N. 
Dak.  170. 

In  New  York  where  both  parties  no- 
ticed a  cause  for  trial  at  the  Special 
Term  and  the  plaintiff  subsequently 
moved  that  the  case  be  stricken  from 
the  Special  Term  calendar  and  be  sent 
to  the  Trial  Term  calendar,  which  mo- 
tion was  granted,  with  a  provision  in- 
serted in  the  order  to  the  effect  that  the 
clerk  place  it  upon  the  Trial  Term  cal- 
endar as  of  its  date  of  issue  and  that 
be  place  it  on  the  first  call  calendar 
called  thereafter,  but  no  provision  was 
made  for  the  service  of  notice  of  trial 
or  the  filing  of  a  note  of  issue,  and  no 
notice  of  trial  had  been  served  or  note 
of  issue  filed  for  the  Trial  Term,  it 
was  held  that  the  provision  of  the 
order  was  made  without  authority  and 
contrary  to  the  rules  of  practice. 
Poerschke  v,  Baldwin,  83  N.  Y.  App. 
Div.  284, 

1064.  1.  Pritchard  v.  Nederland  L. 
Ins.  Co.,  38  N.  Y.  App.  Div.  109. 

lat ne  of  Fact  After  Iieae  of  Law  IMi- 
poeed  Of.  —  Where  an  issue  of  law  was 
disposed  of  at  a  prior  term  and  the 
case  presents  an  issue  of  fact  subse- 
quently joined,  it  is  necessary  that  a 
new  note  of  issue  should  be  filed.  Os- 
wald V.  Moran,  9  N.  Dak.  170. 

Time  with  Seferenoe  to  HoUoe  of  Trial. 
— A  note  of  issue  filed  when  the  action  has 
not  been  noticed  for  trial  is  ineffectual. 
McMann  v.  Brown,  92  N.  Y.  App.  Div. 
249 ;  Miner  v.  Galvanotype  Engraving 
Co.,  (N.  Y.  City  Ct.  Gen.T.)  30  Misc.  (N. 
Y.)    200,    holding    that   the    same   rule 


obtains  in  the  City  Court  of  the  city  of 
New  York.  But  in  Lederer  v.  Adler, 
(Supm.  Ct  App.  T.)  88  N.  Y.  Supp. 
10 10,  it  was  held  that  where  notice 
of  trial  was  served  after  the  filing  of 
the  note  of  issue,  but  on  the  same  day, 
the  case  was  not  improperly  on  the 
calendar. 

HecoMity  of  Canee  Being  at  Ime.  — 
In  Pritchard  v.  Nederland  L.  Ins.  Co., 
38  N.  Y.  App.  Div.  109,  it  was  held 
that  where  a  cause  was  not  at  issue 
at  the  time  when  the  note  of  issue  was 
filed  and  the  case  was  noticed  for  trial, 
the  cause  should  be  struck  from  the 
calendar  on  motion. 

Changing  Position  of  Canie  on  Calendar. 
—  Where  the  defendants  had  ample  op- 
portunity to  notice  a  cause  for  a  desig- 
nated term,  and  to  claim  their  prefer- 
ence at  the  term  for  which  the  note 
of  issue  was  filed,  but  neglected  so  to 
do,  they  cannot  subsequently  change 
the  position  of  the  cause  upon  the  cal- 
endar by  the  filing  of  a  new  note  of 
issue.  Montgomery  v.  Daniell,  91  N. 
Y.  App.  Div.  18. 

8.  Jones  v.  Seaman,  (Supm.  Ct. 
Spec.  T.)  30  Misc.  (N.  Y.)  65;  Evans 
V.  Olmstead,  (Supm.  Ct  Tr.  T.)  31 
Misc.  (N.  Y.)  692;  Woollett  v.  Sea- 
men's Sav.  Bank,  (Supm.  Ct.  Tr.  T.) 
36  Misc.  (N.  Y.)  494,  holding  that  the 
rule  applies  regardless  of  a  stipulation 
by  attorneys,  unless  an  order  obviates 
the  necessity  for  filing  a  new  note  of 
issue. 

1065.  8.  Exenie  for  Failnre  to  File 
Hote.  —  An  affidavit  to  the  effect  that 
the  affiant  instructed  a  clerk  in  his 
office  to  file  a  note  of  issue  and  that 
such  clerk  neglected  to  do  so,  the  name 
of  the  clerk  not  being  given  and  there 
being  no  affidavit  by  him  showing  how 
the  omission  occurred,  will  not  justify  an 
order  permitting  the  filing  of  the  note 
of  issue  nunc  pro  tunc.  Loftus  v,  Op- 
penheim,  84  N.  Y.  App.  Div.  464. 
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1007.    L  VSCE88ITT    TO  AvsB    IToTiCE  —  1.  Hatter   Within 

Peculiar  Knowledge  of  Plaintiff  —  VotiM  Neoenary  by  Termi  or  Hatnre  of 
Ooatraot  —  See  note  2. 

2.  Matter  Hot  Within  Peculiar  Knowledge  of  Plaintiff 

—  Votioe  Vood  Vot  Be  Ayerred.  —  See  note  3.  * 

1070.  IL  Aysbxent  of  Excuse  ob  Waiybb  —  1.  What  Alle- 
gations Kecessary.  —  See  notes  i,  2. 

1071.  m.  Makkeb  of  Alleoihg  Kotige  —  1.  InOeneral  — 

Eoooidty  to  AUoge  Faou.  —  See  note  4. 

107SI.    2.  Time  of  Hotice.  —  See  note  i . 

17.  Plea  ob  Avsweb  Dehtibo  Notice  —  1.  In  Oen- 
eral.  —  See  note  4. 

1073«    3.  By  Bona  Fide  Purchaser.  —  See  note  2. 


106T.  2.  Fidelity,  etc.,  Co.  v,  San- 
ders, 32  Ind.  App.  448;  Meech  v.  Na- 
tional Ace.  Soc,  50  N.  Y.  App.  Div. 
144;  Granite  Bldg.  Co.  v,  Saville,  loi 
Va.  217. 

8.  Moundsville,  etc.,  R.  Co.  v,  Wilson, 
52  W.  Va.  647,  citing  14  Encyc.  of  Pl. 
AND  Pr.  1067. 

1070*  1.  Fidelity,  etc.,  Co.  v.  San- 
ders, 32  Ind.  App.  448. 

Waiver  of  Hotioe  Other  tluui  That  Oiven. 
—  Where  a  complaint  in  an  action  on 
an  insurance  policy  alleged  that  the 
plaintiff  gave  to  the  defendant  due  no- 
tice at  its  home  office,  and  that  the  no- 
tice was  accepted  by  the  defendant  as 
sufficient  without  objection,  it  was  held 
sufficiently  to  allege  a  waiver  of  any 
notice  different  from  the  one  given. 
Commercial  Travelers*  Mut.  Ace.  Assoc. 
V.  Springsteen,  23  Ind.  App.  657. 

8.  Bay  View  Brewing  Co.  v.  Grubb, 
24  Wash.  163,  quoting  14  Encyc.  of  Pl. 
AND  Pk.  1069  [1070],  and  holding  that 
an  allegation  in  an  action  against  an 
indorser  that  "  at  the  time  of  the  said 
indorsement  by  the  defendant  he  waived 
demand  and  notice  **  is  an  allegation  of 
fact  although  it  embodies  a  conclu- 
sion. 

lOTl.  4.  Craig  v.  Welch-Hackley 
Coal,  etc.,  Co.,  (Ky.  1903)  74  S.  W. 
Rep.  1097;  Stephenson  v.  Supreme 
Council,  etc.,  127  Fed.  Rep.  379. 

Votiee  of  Hearing  in  Probate  Conrt.  — 
In  a  defense  to  an  action  on  a  trustee's 
bond,  allegations   that   the   several   ac- 


counts were  allowed  "upon  due  hear- 
ing "  and  that  the  trustee  acted  "  under 
the  orders  and  advice  of  said  [probate] 
court,"  do  not  constitute  sufficient  alle- 
gations of  notice  of  the  hearings  to  the 
parties  in  interest  under  a  statute  pro- 
viding that  the  court  of  probate  shall 
direct  what  notice,  if  any,  shall  be  given 
to  the  parties  in  interest  of  such  hear- 
ings. State  V.  Thresher,  (Conn.  1904) 
58  Atl.  Rep.  460. 

Scope  of  Allegation. —  An  allegation  of 
notice  includes  not  only  actual  notice, 
but  implied  or  constructive  notice.  John- 
son V.  Gebhauer,  159  Ind.  271. 

.1073.  1.  Fidelity,  etc.,  Co.  v.  San- 
ders, 32  Ind.  App.  448. 

Allegation  aa  to  Predae  Day.  —  See  La 
Dow  V.  Bement,  119  Mich.  685. 

4.  See  Dezell  v.  Fidelity,  etc.,  Co., 
176  Mo.  253,  holding  that  a  lack  of 
notice  may  be  pleaded  by  an  insurance 
company  together  with  a  plea  that  the 
poli'cy  did  not  cover  the  loss,  and  that 
the  latter  allegation  does  not  waive  the 
former  as  a  defense. 

The  Heoesdty  and  Lade  of  Hotioe  must 
be  pleaded  in  the  answer  where  it  is 
not  apparent  from  the  complaint.  Mu- 
tual Ben.  Assoc,  v.  Nancarrow,  18  Colo. 
App.  274. 

1073,  2.  Blackman  v.  Henderson, 
X16  Iowa  578.  See  also  Maxwell  v. 
Foster,  64  S.  Car.  i ;  Dunham  v.  Harvey, 
(Tenn.  i902>  69  S.  W.  Rep.  772,  hold- 
ing that  the  defense  cannot  be  inter- 
posed by  demurrer. 
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DEFENSE. 

1075.    L  Scope  of  Abticle.  —See  note  i. 

1070.     n.  OEIOIV    of    B'OTICE    of    DEFEKBS  —  in  United  StetM. 

—  See  note  3. 

1078,     Libtral  Conatrnotion.  —  See  note  I. 

1080.  IIL  Notice  ahd  Special  Pleas  ie  Bab  —  3.  Place  of 
Each  in  Pleading.  —  See  note  5. 

10  83.  IV.  Chaeacteb  A8  Pleading  — 2.  Counter  ITotioe  in 
Beply.  —  See  note  i. 

1083*    5.  Amendments.  —  See  note  3. 

1084,  v.  HoTiCE  AND  Oehebal  Issue  —  2.  Pleas  Pnis  Darrein 
Continuance.  —  See  note  3. 


1075.  1.    BMonpment.  —  In    New 

Jersey  a  defendant  may  not  recoup  dam- 
ages if  no  notice  of  the  particulars  of 
such  a  defense  is  filed.  Fredrick  Mfg. 
Co.  V.  Devlin,  (C  C.  A.)  127  Fed.  Rep. 
71,  See  also  Sbt-ofp^  Counterclaim, 
AND  Recoupment. 

1076.  8.  KeoMiity  of  Votioe.  — In 
Michigan,  under  Circuit  Court  Rule  7, 
subdiv.  c,  which  provides  that  **  when- 
ever it  shall  be  claimed  in  defense  that 
any  written  instrument  set  forth  in  the 
plaintifT's  declaration  is  void  or  void- 
able *  *  *  the  facts  upon  which 
such  defense  is  based  shall  be  plainly 
set  forth  in  a  notice  added  to  the  de- 
fendant's: plea/'  such  a  defense  cannot 
be  made  under  the  general  issue.  Putze 
V.  Saginawt Valley  Mut.  F.  Ins.  Co.,  (Mich. 
1901)  86  N.  W.  Rep.  814.  And  in 
Walbridge  v,  Tuller,  125  Mich.  218,  it  is 
is  held  that  the  phrase  "  failure  of  con- 
sideration," in  the  provision  of  the 
above-mentioned  rule  of  court  requiring 
that  "  whenever  it  shall  be  claimed  in 
defense  that  any  written  instrument  set 
forth  in  the  plaintiff's  declaration 
*  ♦  ♦  cannot  be  recovered  upon  by 
reason  of  *  *  ♦  failure  of  consid- 
eration *  ♦  *  the  facts  upon  which 
such  defense  is  based  shall  be  plainly 
set  forth  in  a  notice  added  to  the  de- 
fendant's plea,"  is  used  in  its  broad 
sense,  and  includes  want  of  considera- 
tion, which  must  be  set  forth. 

Aotlon  on  Written  Instniment.  —  In 
Vermont  it  is  held  that  a  rule  of  court 


which  requires  that  a  written  notice  be 
filed  when  a  defendant  intends  to  deny 
the  execution  of  the  instrument  upon 
which  an  action  is  founded  does  not  ap- 
ply to  a  case  where  the  defendants  do 
not  deny  any  signature  upon  a  note  in 
suit,  but  claim  the  right  to  show  the 
capacity  in  which  the  persons  signed 
the  note  and  their  relation  to  it.  Lyn- 
don Sav.  Bank  v.  International  Co.,  75 
Vt.  224. 

107§.  1.  Walbridge  v.  Tuller,  125 
Mich.  218. 

10§0.  6.  Kode  Uiad  Excluiye.  — 
Wyatt  V.  Dufrene,  106  111.  App.  214. 

1083.  1.  Commonwealth  Roofing 
Co.  V.  Palmer  Leather  Co.,  67  N.  J.  L. 
566,  holding  that  in  an  action  for  work 
and  labor,  if  the  plaintiff  wishes  to 
avoid  the  defendant's  claim  of  defective 
performance  of  the  contract,  by  show- 
ing that  the  defect  was  caused  by  the 
defendant's  fault,  the  plaintiff  should 
give  notice  of  such  special  matter. 

10§3.  3.  When  Amendment  Eot  Al- 
lowed.—  In  Nations  r.  Lovejoy,  80  Miss. 
401,  it  was  held  that  amended  pleas 
and  notices  filed  without  leave  nearly 
two  years  after  the  cause  was  at  issue 
should  be  stricken  from  the  files  where 
the  amendments  constituted  an  effort  to 
inject  a  federal  question  into  the  record 
for  the  purpose  of  federal  jurisdic- 
tion. 

1084.  8.  Contra  —  Michigan.  — 
People  V.  Detroit,  etc.,  Plank-Road  Co., 
125  Mich.  366. 
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1084-1089 


1084.    3.  Hatter  in  Abatement.  —  See  note  4. 

1080,  5.  Place  of  Each  in  Pleading  —  A.  General  Issue.— 
See  note  4. 

1089.  TL  FOBH  AHB  SuBSTAHGE  — 2.  Prevailing  Doctrine.— 
See  note  i. 


1084.  4.  Stewart  v.  Smith,  98  Me. 
104. 

1066*  4.  National  Time  Recorder 
Co.  V.  Iowa  Mantel  Mfg.  Co.,  io8  111. 
App.  95 ;  Blaisdell  v,  Davis,  72  Vt.  295 ; 
Oeters  v.  Supreme  Lodge,  etc.,  98  Va. 
201. 

1099.  1.  Putze  V.  Saginaw  Valley 
Mut.  F.  Ins.  Co.,  (Mich.  1901)  86  N. 
W.  Rep.  814;  Town  v,  Jepson,  (Mich. 
1903)  95  N.  W.  Rep.  742;  McRae  v. 
Lonsby,  (C.  C.  A.)  130  Fed.  Rep.  17. 

Illiutrations.  —  In  Putze  v.  Saginaw 
Valley  Mut.  F.  Ins.  Co.,  (Mich.  1901) 


86  N.  W.  Rep.  814,  a  notice  of  defense 
to  an  action  on  an  insurance  policy 
which  alleged  that  the  suit  was  prema- 
turely commenced,  that  the  plaintiff  had 
not  complied  with  all  of  the  conditions 
of  the  policy,  and  that  the  plaintiff  had 
not  waited  as  long  as  the  law  required 
after  the  claim  became  due  before  com- 
mencing the  action,  was  held  to  be  suffi- 
cient, when  tested  by  the  rule  that  a 
notice  is  sufficiently  specific  when  it 
apprises  the  plaintiff  of  the  defense  re- 
lied upon. 
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1096.    n.  Cbimiital  Pbosecutiohb  —  2.  Indictment  —  a.  De- 
scription OF  Nuisance  —  (i)  In  General,  —  See  note  4. 
1007.    See  note  2. 

1098.  (2)  Statutory  Nuisance.  —  See  note  4. 

1099.  b.  Location.  —  See  note  r. 

Certainty  to  Common  Intent.  —  See  note  3. 

1100.  c.  Time.  —  See  note  i. 

1 101.  /.  Duplicity.  —  See  note  i. 

11 03.  g.  Conclusion.  —  See  note  i. 

1104.  8.  Judgment—  b.  Abatement.  —  See  note  i. 

1108.  m.  Actions  AT  Law  — 2.  PartieB  — ^.  Plaintiff  — 

Joinder  of  Separate  Property  Owners.  —  See  note  I . 

b.  Defendant  —  joinder.  —  See  note  5. 

1 109.  3.  Declaration  or  Complaint  —  a.  In  General  —  show- 
ing Vnieanee.  —  See  note  2. 


1096.  4.  State  v,  Uvalde  Asphalt 
Paving  Co.,  68  N.  J.  L.  512,  holding 
further  that  the  essential  ingredients  of 
the  offense  must  be  set  out,  including 
averments  showing  that  the  nuisance 
was  a  public  one,  and  that  its  noisome 
effects  reached  the  public  highways  or 
dwelling  houses  of  the  citizens  of  the 
city. 

1097.  2.  Obetmoting  Street. — An  in- 
dictment charging  a  defendant  railroad 
company  with  obstructing  a  street  with 
its  track  need  not  state  how  high  the 
rails  projected  above  the  surface  of  the 
street  nor  how  deep  was  the  space  be- 
tween the  rails,  a  charge  that  vehicles 
could  not  cross  the  street  being  suffi- 
cient. Com.  V.  Camden  Interstate  R.  Co., 
(Ky.  1902)  68  S.  W.  Rep.  628. 

109S.  4.  See  Moses  v,  U.  S.,  16 
App.  Cas.  (D.  C.)  428,  holding,  in  a 
prosecution  for  a  smoke  nuisance,  that 
the  precise  language  of  the  statute  need 
not  be  followed. 

1090.  1.  State  v,  Uvalde  Asphalt 
Paving  Co.,  68  N.  J.  L.  512. 

8.  Newport  v.  Com.,  108  Ky.  151, 
holding  sufficient  a  description  in  the 
words  "at  the  foot  of  Twelfth  street 
and  near  Licking  river;"  Com.  v.  Cam- 
den  Interstate   R.   Co.,    (Ky.    1902)   68 


S.  W.  Rep.  628,  holding  that  an  indict- 
ment charging  that  the  defendant  rail- 
road company  obstructed  a  street  (nam- 
ing it)  sufficiently  described  the  place 
without  particularly  localizing  the  points 
of  obstruction. 

1100.  1.  See  State  v,  Schaffer,  31 
Wash.  305,  holding,  however,  that  the 
criminal  complaint  in  the  case  at  bar 
was  bad  for  failure  to  show  that  the 
offense  was  committed  before  the  filing 
of  the  complaint  and  within  the  period 
of  the  statute  of  limitations. 

1101.  1,  State  V.  Middlesex,  etc.. 
Traction  Co.,  67  N.  J.  L.  14. 

1 103.  1 .  Under  the  New  Jersey  Statute 
an  averment  equivalent  in  substance  to 
the  common  form  of  expression  is  suffi- 
cient. State  V.  Middlesex,  etc.,  Trac- 
tion Co.,  67  N.  J.  L.  14. 

1104.  1.    State  v,  Beal,  94  Me.  520. 
110§.     1.    Kray  v,  Muggli,  77  Minn. 

231,  citing  14  En  CYC.  of  Pl.  and  Pr. 
1 108. 

5.  Swain  v.  Tennessee  Copper  Co., 
(Tenn.  1903)  78  S.  W.  Rep.  93,  quoting 
14  Encyc.  of  Pl.  and  Pr.  1108. 

1109.  2.  Boi^  Fence  —  Danger. — 
A  mere  allegation  that  the  defendant's 
board  fence  is  liable  to  be  blown  over 
onto   the   plaintiff's  building   is   insuffi- 
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1 1 1 1.    b.  Alleging  Notice  to  Remove.  —  See  note  i. 
1119.    d.  Allegations  AS  to  Damages— (2)  Private  Ac* 

tion  for  Public  Nuisance.  —  See  note  2. 

1118.  IV.  Suits  iir  Equitt  —  1.  Jnriadiction  —  a.  In  Gen- 
eral. —  See  note  3. 

1119.  See  note  i. 

1 1 30.     Jnrisdiotion  Hot  Original.  —  See  note  2. 
1 131«     Power  Cautiously  EicerelMd.  —  See  note  3. 

1133.  c.  Adequacy    of    Remedy  at    Law  —  (i)  Where 

Remedy  Adequate.  —  See  note  i. 

1134.  (2)   Where  Remedy  Inadequate  —  (a)  In  GontraL  —  See 


note  2. 
1135. 
1136. 
1137. 


See  note  i. 

(0)  To  Prevent  Knltiplieity  of  Snito.  —  See  note  I. 

(3)  Statutes  Providing  Remedy  at  Law.  —  See  note  i. 

d.  Public  Benefit  or  Convenience.  —  See  note  3. 

1138.  /.  Threatened  Nuisances  — (i)  W/ien  Equity  Will 
Not  Interfere.  —  See  note  2. 

1139.  See  note  2. 
1130.     See  note  i. 

(2)  When  Equity  Will  Interfere.  —  See  note  2. 


cient.  The  exact  cause  of  the  dangerous 
condition  should  be  set  out.  Bordeaux 
V,  Greene,  22  Mont.  254. 

11 II,  1.  Valparaiso  v,  Bozarth, 
153  Ind.  536,  citing  14  Encyc.  of  Pl. 
AND   Pr.    mo,    1 1 II. 

Varianoe.  —  To  the  same  effect  as 
Rychlicki  v.  St.  Louis,  115  Mo.  662,  set 
out  in  the  original  note,  see  Southern 
R.  Co.  v.  Cook,  106  Ga.  450. 

1113.  8.  Baltzeger  V.  Carolina  Mid- 
land R.  Co.,  54  S.  Car.  242. 

1118.  3.  Huieanoes  Threatened  or 
Existing.  —  Weston  v.  Ralston,  48  W. 
Va.  194  Vquoting  14  Encyc.  op  Pl.  and 
Ps.  118  (11 19,  note)  i;  Rogers  v.  John 
Week  Lumber  Co.,  117  Wis.  5. 

1119.  1.  Weakley  v.  Page,  102 
Tenn.  178;  IngersoU  v.  Rousseau,  35 
Wash.  92,  which  latter  case  was  a  bill 
td  enjoin  the  maintenance  of  a  bawdy 
house. 

llltO.  S.  Flood  V.  Consumers  Co., 
105  111-  App.  559. 

1191.  8.  Judgment  at  Law  ae  Bar. 
—  In  State  v.  Meek,  112  Iowa  338,  it 
was  held  that  a  judgment  of  not  guilty 
entered  by  a  justice  of  the  peace  on  an 
information  against  the  defendant  for 
maintaining  a  nuisance  was  a  bar  to  a 
suit  in  equity  by  the  state  for  abate- 
ment. 

1193.    1.    Dennis  v.  Mobile,  etc.,  R. 


Co.,  137  Ala.  649  [citing  14  Encyc.  of 
Pl.   and   Pr.    1122   et  ^eg.] ;   Com.   v. 
McGovem,  (Ky.  1903)  75  S.  W.  Rep. 
261. 
1134.    8.    Com.  V,  McGovem,  (Ky. 

1903)  75  S.  W.  Rep.  261. 

1195.  1.  Lowe  V.  Prospect  Hill 
Cemetery  Assoc,  58  Neb.  94. 

1196*  1.  Weston  v,  Ralston,  48  W. 
Va.  195  [quoting  14  Encyc.  of  Pl.  and 
Pr.  1 1 26];  Townsend  v.  Epstein,  93 
Md.  537. 

1197*  1.  Blagen  v.  Smith,  34  Ore- 
gon 394. 

8.  Riedeman  v.  Mt.  Morris  Electric 
Light  Co.,  56  N.  Y.  App.  Div.  23 ;  Wees 
V.  Coal,  etc.,  R.  Co.,  54  W.  Va.  421. 

119S.  2.  Chambers  v,  Cramer,  49 
W.  Va.  395  [quoting  14  Encyc.  of  Pl. 
AND  Pr.  1 1 28-1 1 30];  King  v.  Hamill, 
97  Md.  103;  Gallagher  v.  Flury,   (Md. 

1904)  57  Atl.  Rep.  672;  O'Reilly  v. 
Perldns,  22  R.  I.  364;  Pope  v.  Bridge- 
water  Gas  Co.,  52  W.  Va.  252. 

1199»  8.  Chambers  v.  Cramer,  49 
W.  Va.  395,  quoting  14  Encyc.  of  Pl, 
AND  Pr.  1 1 28-1 1 30. 

Stable.  —  See  Albany  Christian  Church 
V.  Wilbom,  112  Ky.  507. 

1130.  1.  Chambers  v.  Cramer,  49 
W.  Va.  395,  quoting  14  Encyc.  of  Pi*. 
AND  Pr,  1 1 28-1 1 30. 

2.  Lowe  V,   Prospect   Hill   Cemetery 
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1131.   g.  Necessity  for  Establishing  Right  at  Law 

—  (i)  When  Necessary  —  (»)  la  Oancral.  —  See  note  2. 

11 33.  See  note  i. 

1 1 34.  f 2)  When  Not  Necessary  —  (a)  In  Gen«raL  —  See  note  3. 
1 13«S.     (b)  Eziitenee  of  Knlsanee  XaniiiMt.  —  See  note  2. 

1 130.    2.  Parties  —  a.  Plaintiff  —  (2)  In  Suits  to  Restrain 

Public  Nuisances  —  (a)  Whore  Injury  Ckaunon  to  All.  —  See  note  2. 

1 137.  (b)  Bpeoial  Iijnrief  to  Private  Pereom.  —  See  note  2. 

1 138.  (3)  Joinder  —  (a)  In  General.  —  See  note  3. 

1139.  See  note  i. 

1 140.  (b)  Landlord  and  Tenant.  —  See  note  I. 

1141.    b.  Defendant.  —  See  note  i. 


Assoc,  58  Neb.  94;  Pierce  v.  Gibson 
County,  107  Tenn.  224,  to  the  same 
effect  as  Miley  v,  A'Hcarn,  (Ky.  1892) 
18  S.  W.  Rep.  529,  cited  in  the  original 
note. 

1131.  S.  Sterling  v.  Littlefield,  97 
Me.  479* 

113d*  1  Flood  V.  Consumers  Co., 
105  111.  App.  559. 

1134*  8.  Shaw  V.  Queen  City  Forg- 
ing Co.,  10  Ohio  Dec.  107  iciting  14 
Encyc.  of  Pl.  and  Pr.  and  approving 
generally  the  doctrines  laid  down  on 
pages  1 1 34-1 1 36,  text  and  notes]; 
Deaconess  Home,  etc.,  v.  Bontjes,  104 
111.  App.  484. 

1135*  2.  Deaconess  Home,  etc.,  v. 
Bontjes,  207  111.  553. 

1 1 36.  9.  IndiYidnal  Cannot  Instltnte 
Bndh  Bnit.  —  Cannon  v.  Merry,  116  Ga. 
291 ;  Jones  v,  Chanute,  63  Kan.  243 ; 
Baker  v,  McDaniel,  178  Mo.  447;  H.  B. 
Anthony  Shoe  Co.  v.  West  Jersey  R. 
Co.,  57  N.  J.  Eq.  607;  Mason  v.  Pres- 
byterian Hospital,  30  Pittsb.  Leg.  J. 
N.  S.  (Pa.)  359;  Thomas  v.  Charity 
Hospital,  31  Pittsb.  Leg.  J.  N.  S.  (Pa.) 
15;  Wees  V.  Coal,  etc.,  R.  Co.,  54  W. 
Va.  421 ;  Tiede  v,  Schmeidt,  105  Wis. 
470. 

A  Snit  by  a  PriTate  Individnal  in  the 
Name  of  the  Attomey-Oeneral  cannot  be 
brought  on  refusal  of  leave  by  the  at- 
torney-general even  though  the  Circuit 
Court  grant  such  leave,  no  special  or 
private  injury  being  claimed.  State  v, 
Milwaukee,  X02  Wis.  509. 

1137.  8.  California,  —  Fisher  v, 
Zumwalt,  128  Cal.  493. 

Indiana,  —  Martin  v.  Marks,  154  Ind. 
549;  Kissel  V.  Lewis,  156  Ind.  233. 

Kentucky,  —  Bourbon  Stockyard  Co. 
V.  WooUey,  (Ky.  1903)  76  S.  W.  Rep. 
j8. 


Maryland,  —  Townsend  v.  Epstein,  93 
Md.  537. 

Missouri.  —  Longworth  v,  Sedevic, 
165  Mo.  221. 

Oregon,  —  Blagen  v.  Smith,  34  Ore- 
gon 394. 

Tennessee,  —  Weakley  v.  Page,  102 
Tenn.  178;  Richi  v,  Chattanooga  Brew- 
ing Co.,  105  Tenn.  651. 

Washington.  —  Smith  v.  Mitchell,  21 
Wash.  536;  Ingersoll  v,  Rousseau,  35 
Wash.  92. 

Wisconsin.  —  Winchell  v.  Waukesha, 
110  Wis.  loi. 

United  States.  —  Carmichael'v.  Tex- 
arkana,  94  Fed.  Rep.  561. 

Iowa.  —  Percival  v,  Yousling,  1 20 
Iowa  451,  decided  under  Code  Iowa 
1897,  9  4302,  and  holding  that  a  plain- 
tiff whose  residence  was  within  a  short 
distance  of  a  dumping  ground  had  a 
clear  right  to  sue  *'  if  the  conditions 
prevailing  upon  such  ground  were  of  a 
nature  to  render  it  unsanitary,  taint  the 
air,  and  promote  disease  and  discomfort 
among  those  living  in  that  neighbor- 
hood." 

Ii^jnry  Knst  Be  Diiferent  from  That  to 
General  PnbUo. —  King  v.  Hamill,  97 
Md.  103 ;  Humphreys  v.  Elastlack,  63 
N.  J.  £q.  136 ;  Rhymer  v,  Fretz,  206  Pa. 
St.  230. 

113S.  8.  Reese  v,  Wright,  (Md. 
1904)  56  Atl.  Rep.  976.  But  see  Mason 
V,  Presbyterian  Hospital,  30  Pittsb. 
Leg.  J.  N.  S.  (Pa.)  359- 

1139.  I.  Paducah  v.  Allen,  (Ky. 
1899)  49  S.  W.  Rep.  343. 

11 40.  1.  See  Kaspar  v.  Dawson, 
71  Conn.  40s;  Weakley  v.  Page,  102 
Tenn.  178. 

1141.  1.  City  and  TTiori  of  8ewer~ 
Improper  Joinder.  —  Where  residents  of 
a  city  connect  their  premises  with  a 
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1 141.    8.  Bill  or  Complaint  —  a.  In  General.  —  See  note  5. 
1149.     See  notes  i,  3. 

1144.    c.  Threatened  Nuisances,  —  See  note  2. 
114S»     See  note  i. 

d.  Suit  by  Private    Person  for  Public  Nui- 
sance. —  See  note  2. 

1146.  ^.  Suit   for   Injunction   and    Damages. — See 

note  2. 

4.  Decree  —  a.  In  General.  —  See  note  3. 

1 147.  See  notes  i,  2. 

1149.    b.  Where  Nuisance  Can  Be  Remedied  by  Use 
OF  Proper  Methods.  — See  note  i. 


city  sewer  which  empties  on  the  plain- 
tiffs land  they  should  not  be  joined  as 
defendants  in  an  action  against  the  city 
to  abate  the  sewer  as  a  nuisance.  Car- 
michael  v.  Texarkana,  94  Fed.  Rep.  561. 

1141.  5.  Failure  to  State  SulBcient 
Pketa.  —  See  Spring  Valley  Water 
Works  V.  Fifield,  136  Cal.  14. 

Allegations  Hot  in  the  Words  of  the 
Statute  defining  the  jurisdiction  to  en- 
join nuisances  are  sufficient  where  the 
necessary  jurisdictional  facts  are  sub- 
stantially set  out  Winchell  v,  Wauke- 
sha,  no  Wis.  xoi. 

114d.  1.  Ho  Adequate  Bemedy  at 
Law.  —  See  Dennis  v.  Mobile,  etc.,  R. 
Co.,    137  Ala.   649. 

Determination  at  Law.  —  Where  there 
is  no  allegation  that  the  plaintiff's  right 
has  been  established  at  law  or  that 
there  is  any  imperious  necessity  for 
the  interference  pf  equity  the  bill  will 
be  dismissed.  Sterling  v.  Littlefield,  97 
Me.  479. 

8.  See  Chicago  Gen.  R.  Co.  v,  Chi- 
cago, etc.,  R.  Co.,  181  111.  605. 

1144.  2.  Holke  v.  Herman,  87  Mo. 
App.  125  [quoting  14  Encyc.  of  Pl. 
AND  pR.  1144];  Manufacturers  Gas, 
etc.,  Co.  V,  Indiana  Natural  Gas,  etc, 
Co.,  155  Ind.  566. 

W4&m  1.  Holke  V.  Herman,  87  Mo. 
App.  135,  quoting  14  Encyc.  of  Pl. 
AND  Pr.  1 145. 

8.  Dennis  v.  Mobile,  etc.,  R.  Co.,  137 
Ala.  649;  Spring  Valley  Water  Works 
V,  Fifield,  136  Cal.  14;  Dewey  Hotel 
Co.  V,  U.  S.  Electric  Lighting  Co.,  17 
App.  Cas.  (D.  C.)  356;  Chicago  Gen. 
R.  Co.  V,  Chicago,  etc.,  R.  Co.,  181  111. 
605;  Graot  V,  Defenbaugh,  91  111.  App. 


618;  Manufacturers  Gas,  etc.,  Co.  v. 
Indiana  Natural  Gas,  etc.»  Co.,  155  Ind. 
566. 

1146.  2.  Reese  v.  Wright,  (Ind. 
1904)  56  Atl.  Rep.  976;  Garrett  v. 
Wood,  57  N.  Y.  App.  Div.  242;  Finkel- 
stein  V,  Huner,  77  N.  Y.  App.  Div. 
424 ;  Richi  v.  Chattanooga  Brewing  Co., 
105  Tenn.  651. 

Damages,  Abatement,  and  Iignnetion 
may  all  be  prayed  for  in  a  suit  in 
equity.     Baker  v.   McDaniel,    178   Mo. 

447. 
8.  Deoree   Within    Inaee. —  By  Code 

Civ.  Pro.  Cal.,  S  580,  the  relief  granted 

must  be  "  consistent  with  the  case  made 

by  the  complaint  and  embraced  within 

the  issue."   Yuba  County  v.  Kate  Hayes 

Min.  Co.,  141   Cal.  360. 

1147.  1.  AbM>late  Prohibition.  — 
Where  nothing  short  of  absolute  pro- 
hibition of  a  nuisance  (in  the  case  at 
bar  the  maintenance  of  a  beer  garden) 
will  afford  adequate  relief  to  the  plain- 
tiff, an  absolute  injunction  will  properly 
issue,  and  not  one  merely  enjoining  the 
unlawful  conduct  of  the  business.  Kis- 
sel V.  Lewis,  156  Ind.  2^z* 

2.  Overloading  Xaohinery.  —  An  in- 
junction against  "  overloading  machin- 
ery," being  inpracticable  of  enforcement 
because  of  the  difficulty  of  determining 
the  question  of  overloading,  should  be 
denied.  Miller  v,  Edison  Electric  Il- 
luminating Co.,  66  N.  Y.  App.  Div.  470. 

1149.  1.  Miller  v.  Edison  Electric 
Illuminating  Co.,  (Supm.Ct.Spec.T.)  33 
Misc.  (N.  Y.)  664;  Shaw  v.  Queen  City 
Forging  Co.,  10  Ohio  Dec.  112,  7  Ohio 
N.  P.  254;  McGregor  v.  Camden,  47 
W.  Va.  193. 
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PUBLICATIONS. 

1156.  nx  IKDIGTXEHT  OB  IHFOBMATIOH  —  3.  AYements  in 
Language  of  Statute  —  a.  Uttering  Obscene  Language  and 
Writings.  —  See  note  i. 

1 157.  7.  Description  of  Obscene  ICatter  —  a.  Oral  Utter- 
ances. —  See  note  5. 

1159.  b.  Writings  and  Signs  —  voiaminoof  xatten.  —  See 
note  I. 

1160.  c.  Obscene  Matters  in  Mails.  —  See  note  i. 
1 103.    10.  Intent  and  Scienter  —  Soienter.  —  See  note  2. 

11.  Averments    Peculiar    to    Indictments    for    Mailing 
Obscene  Matter  —  b.  Payment  of  Postage.  —  See  note  4. 

c.  Knowledge  that  Matter  Was  Obscene.  —  See 
note  5. 
1103.    d.  Address  of  Matter  Mailed.  —  See  note  i. 

1156.  1.    See  Hummel  v.  State,  lo  IIM.     1.   Tubbs  v,   U.   S.,    (C.  C. 

Ohio  Dec.  492,  8  Ohio  N.  P.  48,  citing  A.)  105  Fed.  Rep.  59.  See  also  U.  S. 
14  Encyc.  of  Pl.  and  Pr.  1156.  And  v.  Harris,  122  Fed.  Rep.  551,  wherein, 
see  Jackson  v.  State,  136  Ala.  22,  hold-  however,  the  letter  was  set  out  in  full, 
ing  that  it  was  sufficient  to  allege  that  Information  as  to  Proouremant  of  Ob- 
abusive,  insulting,  or  obscene  language  loene  Matter.  —  See  De  Gignac  v.  U. 
was  used  in  the  presence  of  "  a  woman,"  S.,  (C.  C.  A.)  113  Fed.  Rep.  197. 
where  the  statute  was  directed  against  1163,  8.  Snillcient  ATorment. —  An 
the  use  of  such  language  in  the  pres-  information  charging  that  the  defendant 
ence  of  "  a  female."  "  knowingly "  circulated  an  indecent 
Yarlanoe.  —  Under  a  statute  denounc-  picture  sufficiently  alleges  that  he  knew 
ing  the  offense  of  posting  up  or  leaving  it  to  be  indecent.  State  v,  Ulsemer,  24 
any  obscene  or  vulgar  picture,  placard.  Wash.  657. 

writing,  etc.,  "about  or  near  to"  any  4.   U.  S.  v.  Harris,  122  Fed.  Rep.  551. 

church,  dwelling,  etc.,  it  was  held  that  0.   U.  S.  v,  Clifford,   104  Fed.   Rep. 

there  was  a  fatal  variance  between  an  296. 

indictment  charging  such  posting  on  the  1163.  1.  EsMntial  Averment. — "The 
dwelling  house  of  a  named  person  and  address  goes  only  to  the  point  of  the 
proof  that  the  posting  was  on  an  out-  identification  of  the  letter  alleged  to 
building ;  but  that  if  the  indictment  had  have  been  deposited  or  caused  to  be 
followed  the  language  of  the  statute  the  deposited,  and  indicating  to  whom  or 
evidence  would  have  supported  its  aver-  where  it  is  to  be  conveyed."  U.  S.  v. 
ments.  Gober  v.  State,  (Ala.  1904)  37  Harris,  122  Fed.  Rep.  551,  distinguish- 
So,  Rep.  78.  ing  U.  S.  v.  Brazeau,  78  Fed.  Rep.  464, 

1157.  6.  Hummel  v.  State,  10  stated  in  the  original  note,  and  holding 
Ohio  Dec.  492,  8  Ohio  N.  P.  48,  citing  that  where  the  indictment  sets  out  the 
14  Encyc.  of  Pl.  and  Pr.  1157.  letter  with  sufficient  certainty  to  iden- 

1159.     1.  See  Hummel  v.  State,  xo  tify  it,  the  fact  that  it  was  inclosed  in 

Ohio  Dec.  492,  8  Ohio  N.  P.  48,  citing  an  envelope  or  wrapper  need  not  be  al- 

14  Encyc.  of  Pl.  and  Pr.  1x59.  leged. 
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1163.  [e.  That  Matter  Was  Nonmailable.  —  That  the 
matter  was  in  fact  nonmailable,  and  therefore  in  violation  of  the 
statute,  should  be  distinctly  alleged.''] 

1 16ft.    Y.  IVBTBVGTIONS  —  Uw  of  Cms.  —  See  note  3. 


11«8.  la.  U.  S.  V.  Gifford,  104 
Fed.  Rep.  396,  holding  that  it  was  not 
sufficient  to  set  out  a  copy  of  the  alleged 
offensive  matter,  and  that  a  general  con- 
clusion at  the  end  of  another  count  did 
not  cure  the  defect. 

1164.  8.  Ezhibitiiig  Obioena  Pio- 
taXM.  —  In  State  v.  Andrews,  35  Ore- 
gon 388,  which  was  a  prosecution  for 
exhibiting  obscene  pictures  in  a  store, 
it  was  held  to  be  erroneous  to  give  an 


instruction  which  assumed  that  the  pic- 
tures were  exhibited  in  the  regular 
course  of  business,  since  such  publica- 
tion, being  a  crime,  could  not  be  in 
the  regular  course  of  business;  and 
further  that  it  was  erroneous  to  assume 
in  an  instruction,  in  the  absence  of 
legal  evidence,  that  the  defendant  was 
a  partner  in  the  store  in  which  the  ex- 
hibition took  place. 


Sapp.  PI.  ISl  Pr.— 18 
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3.  I  Bt  Besistahce  to  Offices—  1.  Averments  of  Indictment 
or  Corresponding  Pleading  —  a.  In  General  —  Partleoiar  Faeti  and 

Cirenmstaneet.  —  See  note  I. 

4.  b.  Authority  of  Officer  —  KeoeMary  Averments.  —  See 
note  I. 

5.    c.  Scienter,  or  Knowledge  of  Official  Capacity  — 

Xnst  Be  Alleged  When  Ingredient.  —  See  note  3. 

8.  XL  Obstbugtiok  of  Officeb  ik  Execvtiok  of  ok  Attempt 
TO  Execute  Pbocess  —  1.  Averments  of  Indictment  or  Corresponding 
Pleading  —  b.  Language  of  Statute.  —  See  note  2. 

Where  Words  of  Statute  Are  Bescriptiye.  —  See  note  3. 

13.    g.  Preliminaries  to  Issuance  of  Process  —  Keoeiiity 

for  Setting  Ont  Fonndation  for  Frooese.  —  See  note  I . 

16.  u  Description  of  Process  —  Bequisite  ParUeuiarity. — 

See  note  i. 

17.  y.  Possession  of  Process  by  Officer — suffieient  AUega^ 

tion  of  Foiseeeion.  —  See  note  3. 

18.  k.  Description  of  Obstruction  —  ordinarUy  There  le  ho 

Veeeiiity.  —  See  notes  2,  3. 

31.     0.    Duplicity  —  improper  to   charge   Biitinet  Offensee.  —  See 

note  2. 


9.  1.  Lee  ».  State,  (Tex.  Crim. 
1903)    74  S.  W.  Rep.  28. 

4.  1.  Lee  v.  State,  (Tex.  Crim. 
1903)   74  S.  W.  Rep.  28. 

5*  3.  Patton  v.  State,  (Tex.  Crim. 
1899)  49  S.  W.  Rep.  389. 

§•  2.  Allegation  of  Soienter. — An 
allegation  that  the  defendant  "unlaw- 
fully and  wilfully  **  resisted  an  officer 
will  not  sustain  a  condition  under  a 
statute  prescribing  punishment  for  one 
"  knowingly  and  wilfully  "  resisting  an 
officer.    State  v.  Perry,  109  Iowa  353. 

8.  State  V.  Bushey,  96  Me.  151. 

13.  1.  Demnrrer.  —  "  If,  because  of  a 
failure  to  require  bond  of  the  plaintiff, 
or  for  other  reason,  the  judgment  or 
order  was  illegal,  this  was  a  matter  for 
plea  or  for  proof,  and  not  for  de- 
murrer to  an  indictment  which  did  not 
show  the  existence  of  such  defect." 
Gibson  v.  State,  xi8  Ga.  29. 

16.    1.  General  Desoription  —  Alabama 


Statute.  —  Under  the  provision  of  the 
Alabama  Code  that  a  general  descrip- 
tion of  the  process  shall  be  sufficient, 
it  is  not  necessary  to  state  the  offense 
named  in  such  process,  the  date  of  the 
issuance  thereof,  or  the  person  for 
whom  it  was  issued.  Howard  v.  State, 
I2X  Ala.  21. 
17.    8.  State    v.    Bushey,    96    Me. 

151' 

1§.    S.   Gibson  v.  State,  1x8  Ga.  29. 

8.  State  V.  Bushey,  96  Me.  151. 

31.  8.  Language  of  Two  Sections  of 
Statute.  —  Where  an  indictment  charg- 
ing an  offense  under  one  section  of  a 
statute  incidentally  uses  language  found 
in  another  section,  there  being  no  in- 
tention of  the  pleader  to  charge  under 
the  latter  section  and  the  facts  not  mak- 
ing out  an  offense  thereunder,  the  in- 
dictment is  not  open  to  the  charge  of 
duplicity.     State  v.   Appleby,   66   ICan. 

351. 
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97.  nL  DlBSVASION    07  OB   IKTEBTEBEHCE   with   WITKS88  — 

8.  Averments  of  Indictment  or  Corresponding  Pleading  — /.  Suffi- 
ciency OF  Original  Proceedings.  —  See  note  3. 

98.  IV.  IHDICTXSVTB   FOB   MI8CSLLAVEOU8   Offevses  —  1.  In 

OeneraL  —  See  note  2. 
39.    4.  Intent  —  See  note  2. 

97.    8.  Lftcik  of  JnriidiotioB  Apparent*  fared  witli  —  Presumption.  —  Where,  in 

—  Though  a  general  reference  to  the  an    indictment    charging    the    obstnic- 

steps  taken  in  the  original  proceedings  tion  of  justice  by  committing  an  assault 

might  be  held  sufficient,  yet  an  indict-  on  an  officer,  it  is  not  alleged  that  the 

ment    setting  out  in  full  the  complaint  proceeding  obstructed  was  then  actually 

in  the  original  proceeding,  from  which  pending,  it  will  be  presumed   to   have 

it  is  apparent  that  the  court  trying  the  been     concluded     before     the     offense 

case  was  without  jurisdiction,  is  insuffi-  charged  was  committed.     U.  S.  v.  Mc- 

cient.     Armstrong  v.  Van   De  Vanter,  Leod,  119  Fed.  Rep.  416. 

21   Wash.  68a.  39.    8.  Johnston  v.  U.  S.,  (C.  C.  A.) 

M.    8.  Ftndsnflj  of  Prooeading  Inter-  87  Fed.  Rep.  187. 
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L  BmviTIOV.  —  See  note  i. 

n.  Whev  Offeb  Allowable  —  1.  Ib  GeBeral — comtraeUon 

of  Stotutet.  —  See  note  4. 

3tl.     CtMf  Hot  Coyered  by  StatntM.  —  See  note  I. 

38.    IV.  Sebyice  of  Offeb  —  1.  In  Oeneral  —  SerTioe  o&  Party  or 

Attomty.  —  See  note  3. 

39«     On  Appeal  from  Joftioe't  Court.  —  See  note  3. 

41  •     Y.  BEQUIBEKENT8  OF  OFFEB  —  1.  Ib  General  —  Certainty.  — 

See  note  i. 
40.    YL  ACCEPTAHGE  OF  Offeb  —  2.  Time  of  Acceptance  —  Keoee- 

■ity  to  Aooept  Within  SUtatory  Time.  —  See  note  2. 

47*    See  note  i. 


83*  1.  Oynonymona  Terms.  —In  Ben- 
son V.  Chicago,  etc.,  R.  Co.,  1x3  Iowa, 
179,  it  was  held  that  an  offer,  although 
headed  "  Offer  of  compromise,"  would 
be  treated  as  an  offer  to  confess  judg- 
ment if  It  were  such  in  fact. 

4.  TTnliqnidated  Damages.  —  Under  the 
Missouri  statute  an  offer  of  judg- 
ment may  properly  be  made  although 
the  damages  are  unliquidated.  Max- 
well V.  Missouri,  etc.,  R.  Co.,  91  Mo. 
App.  582. 

35.  1.  Xinneeota  —  Knnicipal  Courts. 
—  The  Minnesota  statutes  regulating 
offers  of  judgment  not  being  made  ap- 
plicable to  municipal  courts,  no  valid 
offer  of  judgment  can  be  made  in  such 
courts.  J.  Thompson,  etc.,  Mfg.  Co.  v. 
Ferch,  78  Minn.  520. 

Judgment  Against  City  —  Offer  by  Un- 
authorised Person.  —  Where  in  an  ac- 
tion against  a  city  judgment  was  en- 
tered on  an  offer,  and  thereafter  a  tax- 
payer's action  was  brought  to  restrain 
the  collection  thereof  on  the  ground 
that  the  corporation  counsel  who  made 
the  offer  had  no  authority  to  do  so,  it 
was  held  that  th^  judgment  was,  at 
worst,  irregular  only,  and  not  void. 
Bush  V,  O'Brien,  47  N.  Y.  App.  Div. 
581. 

38.  8.  Xissonri  —  Personal  Servioe  on 
PlaintilF. —  Maxwell  v.  Missouri,  etc., 
R.  Co.,  91  Mo.  App.  582. 

F^nre  to  Serre  an  OlIiMr,  where  service 


is  required  by  statute,  renders  it  null 
and  void.  J.  Thompson,  etc.,  Mfg.  Co. 
V.  Ferch,  78  Minn.  520. 

*I0.  3.  Service  on  Attorney.  —  The 
attorney  representing  the  party  in  the 
appellate  court  is  the  one  on  whom  the 
offer  must  be  served.  McLear  v. 
Reynolds,  76  N.  Y.  App.  Div.  267. 

41.  1.  InsniBcient  Offers.  —  In  an 
Action  for  the  Foreclosure  of  a  Mort- 
gage an  offer  that  omits  a  provision  for 
personal  judgment  against  the  defendant 
for  a  deficiency  falls  short  of  the  re- 
quirement that  all  the  relief  to  which 
the  plaintiff  is  entitled  must  be  offered. 
Rollins  V.  Barnes,  23  N.  Y.  App.  Div. 
240. 

46.  8.  Offer  Cannot  Be  Withdrawn 
Within  Specified  Time.  —  An  answer  filed 
after  the  offer  becomes  a  nullity  upon 
the  subsequent  acceptance  of  the  offer 
within  the  prescribed  time.  U.  S. 
Mortgage,  etc.,  Co.  v.  Hodgson,  (N.  Y. 
City  Ct.  Gen.  T.)  28  Misc.  (N.  Y.) 
447,  affirmed  (Supm.  Ct.  App.  T.)  30 
Misc.   (N.  Y.)   84. 

47.  1.  Benson  v,  Chicago,  etc.,  R. 
Co.,  113  Iowa,  179  (to  the  same  effect 
as  Orth  v.  Zion's  Co-operative  Mer- 
cantile Inst.,  5  Utah,  419,  set  out  in 
the  original  note) ;  Becker  v»  Breen, 
(Neb.  1903)  94  N.  W.  Rep.  614. 

Waiver  by  Proceeding  to  Trial.  — 
Corning  v,  Radley,  (N.  Y.  City  Ct.  Gen. 
T.)   25  Misc.  (N.  Y.)  318. 
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48.  3.  Effect  of  Acceptance  —  b.  Res  Judicata.  —  See  note  3. 
c.  As  TO  Costs.  —  See  note  4. 

49.  YIL  Effect  of  Befusal  of  Offeb  as  to  Costs  —  1.  Whero 
Recovery  More  Favorable  than  Offer.  —  See  note  3. 

50.  2.  Where  Becovery  Less  Favorable  than  Offer  —  a.  COSTS 
Accruing  Prior  to  Offer.  —  See  note  2. 

51.  *.  Costs  Accruing  Subsequently  to  Offer.  —  See 
note  I. 

54.    c.  Actions  in  Justices'  Courts  —  (2)  On  Appeal  — 

OiEBr  liy  Baspondent  to  Bedneo  Jadgmont.  —  See  note  2. 

3.  What  Is  More  Favorable  Judgment  —  a.  In  General. 
—  See  note  3. 

56.    *.  Where  Counterclaim  or  Set-off  Pleaded  — 

After  Offbr  of  Judgment.  —  See  note  2. 


Court  Cannot  Extend  Time. — Where  an 
answer  in  equity  offers  settlement  and 
fixes  a  time  limit  for  acceptance,  the 
court  cannot,  after  such  period  has  ex- 
pired without  acceptance,  extend  the 
time.  Gaines  v.  Heaton,  loo  111.  App. 
26,  affirmed  198  111.  479- 

When  the  Offer  Is  Befoted  the  propo- 
sition is  considered  as  withdrawn  and 
cannot  be  accepted  thereafter.  Benson 
V.  Chicago,  etc.,  R.  Co.,  113  Iowa  i79« 

48.  8.  Petition  Embracing  Two  Cansee 
of  Action.  —  Walsh  v.  Empire  Brick, 
etc.,  Co.,  90  N.  Y.  App.  Div.  498, 
following  Shepherd  v.  Moodhe,  150  N. 

Y.  183. 

4.  Lauffer  v.  Bast,  (Supm.  Ct.  Spec. 
T.)  34  Misc.  (N.  Y.)  408.  See  also 
Smith  V.  Nelson,  23  Utah  512. 

49.  8.  Williams  v.  Chicago,  etc., 
R.  Co.,  153  Mo.  487;  Thornall  v.  Craw- 
ford. (Supm.  Ct.  Tr.  T.)  34  Misc.  (N. 

Y.)   714. 

50.  2.  Montgomery  v,  American 
Cent.  Ins.  Co.,  108  Wis.  146,  citing  15 
Encyc.  of  Pl.  and  Pr.  50. 

51.  1.  Rosenberger  v.  Harper,  83 
Mo.  App.  169;  Maxwell  v.  Missouri, 
etc.  R.  Co.,  91  Mo.  App.  582;  Sander- 
son V.  Cream  City  Brick  Co.,  110  Wis. 
618;  Florence  Oil,  etc.,  Co.  v.  Farrar, 
(C.  C.  A.)  119  Fed.  Rep.  150.  See 
also  Colcord  v.  Conger,  10  Okla.  458. 


Conolly  V.  Hyams,  42  N.  Y.  App.  DiT. 

63. 

M.  2.  When  Appelluit  Entitled  to 
Costs.  —  If  the  appellant,  after  refusing 
the  respondent's  offer  to  reduce  the 
judgment,  succeeds  in  the  action,  he  is 
entitled  to  costs.  Brazee  v.  Homby» 
(County  Ct.)   27  Misc.   (N.  Y.)   129. 

8.  Seoovery  of  Lien  in  Addition  to 
Koney  Jndgment.  —  Where  the  defend- 
ant offered  a  money  judgment  only,  and 
the  plaintiff  recovered  a  smaller  sum 
than  that  offered,  but  in  addition  was 
awarded  a  lien  on  the  defendant's 
roadbed,  the  judgment  was  held  to  be 
more  favorable  than  the  offer.  Williams 
V,  Chicago,  etc.,  R.  Co.,  153  Mo.  487. 

Sevooation  of  Freyioos  Larger  Offnr.  — 
Where,  after  refusing  an  offer  of  three 
thousand  five  hundred  dollars,  the 
plaintiff  amended  his  complaint,  and 
the  defendant  the  eupon  made  a  second 
offer,  of  three  thousand  dollars,  which 
was  refused,  it  was  held  that  a  recovery 
of  three  thousand  one  hundred  and 
eighty  dollars  entitled  the  plaintiff 
to  full  costs  and  an  extra  allow- 
ance, since  the  effect  of  the  first 
offer  was  nullified  by  the  amendment 
and  second  offer.  Thornall  v.  Crawford, 
(Supm.  Ct  Tr.  T.)  34  Misc.  (N.  Y.) 
714. 

M.    2.  Defendant  Kot  Entitled  to  Trial 


Amendment  of   Complaint   After  Offfr    of  Connterolaim. — Where   the    def end- 


Made.  —  Compare  Thornall  v.  Crawford, 
(Supm.   Ct.  Tr.  T.)    34  Misc.   (N.   Y.) 

714. 

In  Equity  Cases,  the  costs  being 
within  the  discretion  of  the  court,  the 
suit  may  be  dismissed  without  costs  to 
either  party  notwithstanding  an  offer  of 
judgment  has  been  made  and  refused. 


ant  offers  judgment  and  then  sets  up 
a  counterclaim,  if  the  plaintiff  there- 
after accepts  the  offer  within  the 
statutory  time  the  defendant  is  not  en- 
titled to  have  his  counterclaim  tried  in 
the  same  action.  U.  S.  Mortgage,  etc., 
Co.  V.  Hodgson,  (Supm.  Ct.  App.  T.) 
30  Misc.  (N.  Y.)  84. 
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57.  See  note  i. 

58.  c.  Whether  Interest  Included.  —  See  notes  i,  2. 
09.    vm.  Effect  of  Abfused  Offeb  —  The  iitriti  of  the  okm.  — 

See  notes  i,  2. 


97.  1.  Extingniahmeiit  of  Part  of 
Claim.  —  Where  the  demand  sued  on  is 
the  primary  debt  of  another  and  the 
plaintiff  sues  as  assignee  of  the  account 
without  having  become  the  owner  of  the 
entire  account,  or  paid  the  assignor, 
and  thereafter  the  person  primarily 
liable  pays  off  part  of  the  account  to 
the  person  originally  entitled  to  it,  the 
plaintiff  is  not  entitled  to  include  the 
amount  so  paid  ii.  determining  whether 
the  recovery  is  more  favorable  than  the 
offer.  Colcord  v.  Conger,  lo  Okla. 
458. 

5§.    1.   Florence    Oil,    etc.,    Co.    v. 
Farrar,  (C  C.  A.)  119  Fed.  Rep.  150. 

2.  Aetion  for  irnliqnidatod  Damagoo.  erly  submitted  to  him  in  determining 
—  Thomall  v.  Crawford,  (Supm.  Ct.  Tr.  the  question  of  costs.  Bourda  v,  Jones, 
T.)  34  Misc.  (N.  Y.)  7x4.  no  Wis.  52. 
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59.  1.  Tyler  v.  Hamilton,  xo8  Ky. 
120.  , 

2.  Greve  v.  Wood-Harmon  Co.,  173 
Mass.  45 ;  Green  v.  Bauer,  x  5  Pa.  Super. 
Ct.  372 ;  Collins  v.  U.  S.,  35  Ct.  Q.   122. 

Introdaotion  Groand  for  Sevonal.  — 
An  offer  to  introduce  the  refused  offer 
of  judgment  has  been  held  to  constitute 
reversible  error  although  the  terms  of 
the  offer  were  not  read  to  the  jury. 
Walbridge  v,  Barrett,  118  Mich.  433< 

Trial  by  Boferoo  •—  To  Deoido  Qnoition  of 
Coita.  —  Though  a  refused  offer  cannot 
be  admitted  as  evidence  in  a  trial  be- 
fore a  referee,  yet,  after  he  has  reached 
a  final  decision  on  the  facts,  it  is  prop- 


OFFICERS  OF  PRIVATE  CORPORA- 
TIONS. 


61.     I.   COBPOBATS    £SDBE88    FOB    OmCIAI    MiSCOVBUCT  ~  !• 

Who  May  Sue.  —  See  notes  i ,  4. 

•3.     2.  Hatnre  of  Semedy  —  Where  There  Hae  Been  WMte  or  meap- 
plieation  of  Fandt.  —  See  notes  I,  2»  3. 

64.  3.  Bemedy  of  Stockholder  at  Law  under  Statute.  —  See 
note  2. 

n.  SXMEBIES  OF  Cbeditobb  —  1.  Proceediugi  under  StatutOf 
—  a.  Generally.  —  See  note  4. 

65.  See  notes  i,  3. 

etriot  Conttmotlon  of  Btetutee.  —  See  note  4. 

66.  b.   In  Equity  —  To  Beaoh  common  Fond  or  for  Aooouitliif.  — 
See  note  2. 


61*  1.  Dillon  V.  Lee,  no  Iowa  156; 
Fisher  v.  Parr,  92  Md.  245 ;  Niles  v. 
New  York  Cent,  etc.,  R.  Co.,  176  N.  Y. 
119;  Cunningham  v.  Wechselberg,  105 
Wis.  359;  Dickinson  v.  Consolidated 
Traction  Co.,  114  Fed.  Rep.  232. 

4.  Iowa.  —  Schoening  v.  Scbwenk, 
112  Iowa,  733. 

Minnesota,  ■  Pencille  v.  State  Farm- 
ers' Mut.  Hail  Ins.  Co.,  74  Minn.  67. 

New  York.  —  Niles  v.  New  York 
Cent.,  etc.,  R.  Co.,  176  N.  Y.  119; 
Hallenborg  v.  Greene,  66  N.  Y.  App. 
Div.  590. 

Ohio.  —  Larwill  v.  Burke,  10  Ohio 
Cir.  Dec.  605,  19  Ohio  Cir.  Ct.  449. 

Washington.  —  Cross  v.  Johnson,  20 
Wash.  124. 

United  States.  —  Dickinson  v.  Con- 
solidated Traction  Co.,  114  Fed.  Rep. 
232.  See  also  Exter  v.  Sawyer,  146 
Mo.  302. 

Beoei^er.  —  Craig  v.  James,  71  N.  Y. 
App.  Div.  238;  Cunningham  v. 
Wechselberg,  105  Wis.  359. 

63.  1.  Fisher  v.  Parr,  92  Md.  245; 
Consolidated  Vinegar  Works  v.  Brew, 
112  Wis.  610. 

2.  Converse  r.  United  Shoe  Machinery 
Co.,  185  Mass.  422 ;  Niles  v.  New  York 
Cent.,  etc.,  R.  Co.,  69  N.  Y.  App.  Div. 
144;  Hanna  v.  People's  Nat.  Bank,  76 
N.  Y.  App.   Div.   224. 


Beaion  of  Bole.  —  A  stockholder  can- 
not have  an  action  at  law  against  a 
director  for  wrongful  acts  which  result 
in  the  depreciation  of  his  stock,  be- 
cause a  judgment  in  favor  of  a  stock- 
holder would  be  no  bar  to  an  action  by 
creditors,  nor  would  a  judgment  in 
favor  of  both  bar  an  action  by  the  cor- 
poration.   Eldred  v.  Ripley,  97  111.  App. 

503- 

8.  Hallenborg  v.  Greene,  66  N.  Y. 
App.  Div.  590;  Davis  v.  Hofer,  38 
Oregon  150. 

64.  8.  Anderson  v.  Byrnes,  122 
Cal.  272. 

4.  Cannon  v.  Breckenridge  Mercantile 
Co.,  18  Colo.  App.  38;  Staten  Island 
Midland  R.  Co.  v.  Hinchliffe,  170  N.  Y. 
473;  Shepard  v.  Fulton,  171  N.  Y.  184; 
Davis  V.  Mills,  99  Fed.  Rep.  39. 

65.  1.  Whitney  v.  Wilcox,  58  N.  Y. 
App.  Div.  57;  Whitney  v.  Pugh,  58 
N.  Y.  App  Div.  316.  See  also  Swan  v. 
Bumham,  70  N.  H.  580. 

8.  Bauer  v.  Parker,  82  N.  Y.  App. 
Div.  289. 

4.  Stone  v.  Rottman,  (Mo.  1904)  82 
S.  W.  Rep.  76;  Legg  v.  Dewing,  25 
R.  I.  568. 

66.  2.  Winchester  v.  Mabury,  122 
Cal.  522 ;  Winchester  v.  Howard,  136 
Cal.  432 ;  Fishel  v.  Godd'ird.  30  Colo. 
T47;   John   A.   Roeblings   Sons   Co.  v. 
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67.    c.  At  Law  —  wimt*  sutute  CrMtM  odgiiua  liabiuty.  —  See 
note  I. 

rf.  Necessity  for  Judgment  Against  Corporation 

—  AotiOB  to  Enforoe  Primary  Liability.  —  See  note  2. 

08.     Action  to  Enforoe  Booondary  Liability.  —  See  note  2. 

69.    IIL  PABTIE8  —  1.  Snit  by  Creditor  or  Stockholder  &r  Him- 
•elf  and  Others  —  Plaintiffs.  —  See  note  2. 

2.  Corporation  as  Defendant  in  Suit  by  Stockholder  Against 
Officers.  —  See  note  4. 

71.    3.  Direotors  and  Officers  —  Defendants  —  Joindor  of  ofioon.  — 
See  note  i. 

4.  Creditors  —  In  Snit  to  Beach  Common  Fnnd  —  AU  Croditort 
Unit  Bo  Made  Partioo.  —  See  note  3. 

6.  Third  Parties  Participant  in  Frand.  —  See  note  4. 
74.    IV.  Bill,  Declaeatioh,   ob    Complaibt  —  2.  Befdsal  or 
Inability  of  Corporation  to  Sne.  —  See  notes  i,  2. 

Mode,   I    Penn.    (Del.)    515;   Killen  v.     ceiver  is  not  sought,  an  action  may  be 
Barnes,  106  Wis.  546;  Boyd  v.  Mutual     maintained  under  these  sections  to  pre* 


F.  Assoc.  116  Wis.  155. 

67«  1.  Marsh  v,  Kaye,  44  N.  Y. 
App.  Div.  68. 

8.  Winchester  v,  Howard,  136  Cal. 
432 ;  Hodges  v.  South  Fork  Lumber  Co., 
(Ky.   1899)   so  S.  W.  Rep.  696;  Gins- 


vent  threatened  unlawful  alienation  of 
corporate  property  without  making  the 
corporation  a  party.  Green  v,  Compton, 
(Supm.  Ct.  Spec.  T.)  41  Misc.  (N. 
Y.)  21. 
When  Corporation  Vot  Hoooiiary  Party. 


burg  V,  Von   Seggern,  59   N.   Y.  App.     — The  corporation  is  not  a  necessary 


Div.  595,  affirmed  172  N.  Y.  662. 


party  to  a  suit  to  set  aside  an  assign- 


OS.  S.  Aotion  Againot  Corporation  ment  for  benefit  of  creditors  made  by 
Enjoined.  —  Where  an  injunction  re-  the  directors  of  a  corporation  and  to 
straining  a  creditor  from  pursuing  a  restrain  the  assignee  from  acting  there- 
remedy  at  law  against  the  corporation  under,  where  all  the  stockholders,  the 


is  in  force,  such  creditor  may  main- 
tain an  action  against  the  directors  to 
enforce  their  secondary  liability  with- 
out having  obtained  a  judgment  against 
the  corporation.  Whitney  v.  Pugh,  58 
N.  Y.  App.  Div.  316,  distinguishing 
National  Bank  v.  Dillingham,  147  N.  Y. 
603. 

09.  8.  Pencille  v.  State  Farmers' 
Mut.  Hail  Ins.  Co.,  74  Minn.  67. 

4.  McConnell  v.  Combination  Min. 
etc.,  Co.,  (Mont.  1904)  76  Pac.  Rep. 
194;  Kidd  V.  New  Hampshire  Traction 
Co.,  72  N.  H.  273;  Edwards  v.  Bay 
State  Gas  Co.,  91  Fed.  Rep.  942. 

Btatntory  Action  by  Director. —  In  an 
action  by  a  director,  under  Code  Civ. 
Pro.  N.  Y.,  §§  1 781,  1782,  against  other 
directors  for  an  accounting  for  alleged 
misappropriation  of  funds  and  for  res- 
toration thereof,  when  the  complaint 
also  prays  for  the  appointment  of  a 
receiver,  the  corporation  is  a  necessary 
party  defendant.  Miller  v.  Barlow,  78 
N.  Y.   App.   Div.   331. 

Bat  where  the  appointment  of  a  re- 


creditors,  and  the  president  are  before 
the  court  so  that  all  interests  are 
represented.  Kyle  v.  Wagner,  45  W. 
Va.  349. 

Suit  by  Croditort.  —  The  corporation  is 
not  a  necessary  party  to  a  suit  by 
creditors  against  the  directors  to  en« 
force  their  liability  under  a  statute 
which  makes  them  liable  for  debts 
created  with  their  assent  in  excess  of 
the  amount  of  capital  stock.  James 
H.  Rice  Co.  v.  Libbey,  105  Fed.  Rep. 
825,  45  C.  C.  A.  78. 

71*     1.   Fisher  v.  Parr,  92  Md.  245. 

Directors  Vot  Connected  with  Fraud.  — 
Mulheran  v.  Gebhardt,  93  N.  Y.  App. 
Div.  98. 

8.  Winchester  v.  Mabury,  122  Cal. 
$22;  Whitney  v,  Pugh,  58  N.  Y.  App. 
Div.  316;  Bauer  v.  Parker,  82  N.  Y. 
App.  Div.  289;  Williams  v,  Brewster, 
117  Wis.  370. 

4.  See  Worth  Mfg.  Co.  v.  Bingham, 
(C.  C.  A.)   116  Fed.  Rep.  785. 

74.  1.  Montgomery  Light  Co.  v. 
Lahey,   121   Ala.   131 ;  Ide  v.  Bascomb, 
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76.     4.  Charging  Statutory  Liability  —  Language  of  Statute  Kay  Be 
Followed.  —  See  note  2. 

78.    Penal  Liability.  —  See  note  i. 


i8  Colo-  App.  415;  Dillon  v.  Lee,  no 
Iowa  156;  Fry  v.  Rush,  63  Kan.  429; 
Siegman  v.  Maloney,  (N.  J.  1903)  54 
Atl.  Rep.  405 ;  Clarke  v.  Eastern  Bldg., 
etc.,  Assoc,  89  Fed.  Rep.  779;  Dickin- 
son V.  Consolidated  Traction  Co.,  114 
Fed.  Rep.  233;  Worth  Mfg.  Co.  v. 
Bingham,  (C.  C  A.)  116  Fed.  Rep.  785. 
Compare  Barcus  v.  Gates,  61  U.  S.  App. 
596f  89  Fed.  Rep.  783;  Old  Colony 
Trust  Co.  V.  Dubuque  Light,  etc.,  Co., 
89  Fed.  Rep.  794. 

Statutory  Action  by  Dirootor. —  Under 
Code  Civ.  Pro.  N.  Y.,  §  1782,  which 
expressly  authorizes  a  director  of  a  cor- 
poration to  maintain  an  action  against 
other  directors  for  an  accounting  of 
funds  alleged  to  have  been  wasted  and 
misappropriated  by  them,  such  director 
need  not  demand  that  the  corporation 
bring  the  action,  nor  set  forth  facts 
which  show  the  futility  of  such  demand. 
Miller  v.  Barlow,  78  N.  Y.  App.  Div. 

331- 

On  Appeal  an  objection  on  the  ground 
that  refusal  of  the  corporation  to  sue 
is  not  made  to  appear  cannot  be  raised 
for  the  first  time.  Schoening  v. 
Schwenk,  112  Iowa  733. 

74.  8.  Alabama.  —  Montgomery 
Light  Co.  V.  Lahey,  121  Ala.  131 ;  Jas- 
per Land  Co.  v,  Wallis,  123  Ala.  652. 

Iowa.  —  Dillon  v.  Lee,  no  Iowa  156. 

Montana.  —  McConnell  v.  Combina- 
tion Min.,  etc.,  Co.,  (Mont.  1904)  76 
Pac.    Rep.    194. 


New  Jersey.  —  Appleton  v.  American 
Malting  Co.,  (N.  J.  1903)  54  Atl.  Rep. 

454. 

New  York.  —  Hallenborg  v.  Greene, 
66  N.  Y.  App.  Div.  590 ;  Lewisohn  v. 
Anaconda  Copper  Min.  Co.,  (Supm.  Ct. 
Spec.  T.)  26  Misc.  (N.  Y.)  613. 

South  Carolina.  —  Matthews  v.  Allen- 
dale Bank,  60  S.  Car.  183. 

Texas.  —  Joy  v.  Ft.  Worth  Compress 
Co.,  24  Tex.  Civ.  App.  94. 

United  States.  —  Weir  v.  Bay  State 
Gas  Co.,  91  Fed.  Rep.  940 ;  Berwind  v. 
Canadian  Pac.  R.  Co.,  98  Fed.  Rep. 
158;  Dickinson  v.  Consolidated  Trac- 
tion Co..   114   Fed.  Rep.  232. 

See  also  Blair  v.  Telegram  Newspaper 
Co.,  172  Mass.  201 ;  Cross  v.  Johnson, 
20  Wash.   124. 

Where  the  Corporation  Ii  in  the  Handa 
of  a  Beoeiver  stockholders  bringing  an 
action  against  the  directors  for  fraudu- 
lent mismanagement  must  aver  that  the 
receiver  was  requested  to  bring  the 
action  and  that  he  refused  or  neglected 
so  to  do.  Coble  v.  Beall,  130  N.  Car. 
533 ;  Cunningham  v.  Wechselberg,  105 
Wis.  359. 

76.  2.  Union  Bank  v.  Keim,  52  N. 
Y.  App.  Div.  135. 

78,  1.  Winchester  v.  Howard,  136 
Cal.  432;  Gunst  v.  Goldstein,  (Supm. 
Ct.  Spec.  T.)  30  Misc.  (N.  Y.)  44;  Bos- 
ton, etc.,  R.  Co.  V.  Parr,  104  Fed.  Rep. 
695.  44  C.  C.  A.  139;  Continental  Nat. 
Bank  v.  Buford,  107  Fed.  Rep.  188. 
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99.     IV.    WHEEE    ACTIOir    MVST    Be    BEOVeHT  —  VenM.  —  See 

note  I. 

95.  V.  COEDITIOHS  Peecedeet  —  1.  Leave  to  InBtitute  Suit  — 
b.  Objection  for  Want  of  Leave  — How  Taken.  —  See 
note  2. 

S.  Judgment  Against  Principal  —  General  Eule  at  Cemmon  Law. 
—  See  note  3. 

99,  8.  NeceBsity  for  Demand  —  a.  In  General  —  Dependent  upoa 

Condition  of  Bond  and  Eatnre  of  Bntiee.  —  See  note  4. 

100.  b.  Doctrine  that  Demand  Is  Unnecessary  —  (i) 

In  General —  Eetirement  of  Offloer  from  Ofice.  —  See  note  2. 

loa.    c.  Doctrine  that  Demand  Is  Necessary  —  (i)  In 

General — Ho  Bpeciflo  Direotion  or  Duty  ae  to  Payment.  —  See  note  I. 

105.  VI.  Paetieb— 1.  Plaintiff  — ^j.  At  Common  Law  — 
(i)  General  Rule  —  Obligee.  —  See  note  4. 

106«     Bnit  by  Obligee  for  Another.  —  See  note  2. 


92.  1.  Tezai— Action  Againit  Bnre- 
ties.  —  In  Texas  the  general  rule  that 
actions  must  be  brought  in  the  county 
of  the  defendant's  domicil  is  applicable 
to  an  action  against  the  sureties  on  a 
sheriff's  bond  based  on  a  trespass  com- 
mitted by  the  sheriff's  deputy,  at  least 
where  neither  the  sheriff  nor  the  deputy 
is  joined.     Lasater  v.  Waits,  95  Tex. 

5S3. 

95.  2.  Multnomah  County  v.  Kelly, 
37  Oregon  i,  citing  15  Encyc.  of  Pl. 
AND  Pr.  95. 

3.  Grieb  v.  Northrup,  66  N.  Y.  App. 
Div.  86. 

99.  4.  Limitations  Not  Binding  on 
United  Btatee.  —  The  requirement  of 
Code  Civ.  Pro.  Cal.,  §  1502,  that  the 
plaintiff  present  his  claim  to  the  per- 
sonal representative  of  a  deceased  de- 
fendant before  proceeding  with  his  ac- 
tion thereon,  being  in  the  nature  of  a 
statute  of  limitations,  does  not  bind  the 
United  States.  Such  a  statute  further- 
more does  not  come  within  the  Conform- 
ity Act  (Rev.  Stat.  U.  S.,  9  Q14)  or  the 
Judiciary  Act  of  1789  (i  U.  S.  Stat, 
at  L.  73),  subjecting  the  United 
States  courts  to  the  state  rules  of  pro- 
cedure and   laws,  respectively,   in   cer- 


tain cases.  Pond  v.  U.  S.,  11 1  Fed. 
Rep.  989. 

lOO.  2.  Foster  v.  State,  22  Ind. 
App.  471. 

109.  1.  Veoeeeity  for  Demand.  —  Un- 
der the  Missouri  statutes  an  order  of  the 
County  Court  directing  payment  of  the 
balance  found  due  to  the  county  upon 
the  <|uarterly  settlement  of  the  Grcuit 
Court  clerk's  accounts,  and,  in  case  of 
hi^i  failure  to  obey  such  order,  another 
order  requiring  suit  to  be  brought  upon 
his  bond,  are  both  conditions  precedent 
to  such  a  suit,  and  the  making  of  such 
orders  must  be  alleged  in  the  petition; 
but  these  requirements  do  not  apply 
where  an  action  is  brought  upon  such 
a  clerk's  bond  for  his  failure  to  make 
true  leturns  by  which  the  balance  could 
be  ascertained,  and  accordingly  in  such 
case  an  allegation  in  the  petition  of  an 
order  directing  the  clerk  to  pay  over 
the  fees  not  yet  accounted  for  is  super- 
fluous.    State  V.  Gideon,  158  Mo.  327. 

105.  4.  Barker  v.  Glendore,  (Neb. 
1904)  99  N.  W.  Rep.  548.  See  also  State 
V,  Flynn,  161  Ind.  554;  Com.  v.  Tilton, 
(Ky.  1898)  48  S.  W.  Rep.  148. 

106*  2.  Eaton  Rapids  v.  Stump,  lay 
Mich.  I. 
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107.  (3)  Bonds  to  State  or  County  —  Under  Common-law  Bnle.  — 
See  note  4. 

108.  (4)  Bonds  to  Official  Obligees  —  (b)  Aotion  by  OiBeUl  SnoeMior. 
—  See  note  3. 

lOO*  Inyalid  Statutory  Bond  —  Enforooablo  aa  Common-law  Secnrity.  — 
See  note  3. 

IIO,    b.  Under  Statutes  —  (i)  Generally.  —  See  note  3. 

11».  (3)  Actions  ''For  the  Use*'  or  ''On  the  Relation''  of 
"  Injured  Party. "  —  See  note  2. 

114.  See  note  i. 

115.  (4)  Action  in  Party  s  Own  Name.  —  See  note  2. 

116.  2.  Defendant  —  c.    Joinder   of   Defendants  —  (2) 

/oint  and  Several  Bonds.  —  See  note  5. 

117.  See  note  i. 

118.  yU  DECLABATIOV,  PETITIOIT,  OB  COXPLAIBT  —  1.  In 
General  —  Moat  state  Caote  of  Action.  —  See  note  2. 

Whore   Aot   or   Omisiion   Alleged    Hot   Breaoh  of    Bond.  —  See 
note  4. 


107.  4.  Qough  r.  Worsham,  (Tex. 
Civ.  App.  1903)  74  S.  W.  Rep.  350. 

10§.  S.  Anderson  v.  Brumby,  115 
Ga.  644. 

Bond  to  Oi&oial  Obligee.  —  A  bond  run- 
ning to  a  mayor  and  his  successors  in 
office  cannot  be  sued  on  by  a  later 
mayor  where  the  city  charter  only  gives 
to  the  mayor  "  and  council "  the  right 
to  be  the  obligees  of  and  to  sue  upon 
official  bonds.  Anderson  v.  Brumby,  115 
Ga.  644. 

ion.  8.  See  Anderson  v.  Brumby, 
115  Ga.  644;  Farr  v,  Rouillard,  172 
Mass.  303. 

no.  8.  Proper  Party  Plaintiff—  Con- 
itmction  of  Statute.  —  In  Smith  v.  Pat- 
ton,  131  N.  Car.  396,  it  was  held  that 
Code  N.  Car.,  §  1883,  made  the  claim- 
ants of  the  proceeds  of  a  partition  sale 
proper  parties  plaintiff  in  an  action  on 
the  bond  of  a  clerk  of  court  in  who^e 
custody  such  proceeds  were. 

lltfe.  2.  Colorado.  —  In  Cooper  v. 
People,  28  Colo.  87,  it  was  held  that  a 


St.  Louis  V,  Flannigan,  26  111.  App.  449, 
cited  in  the  original  note,  see  U.  S.  v. 
Howard,  93  Fed.  Rep.  719,  affirmed  (C. 
C.  A.)  102  Fed.  Rep.  77,  184  U.  S.  676; 
U.  S.  V,  Bell,  127  Fed.  Rep.  1002. 

115.  2.  Bums  V,  George,  119  Ala. 
504:  Barker  v.  Glendore,  (Neb.  1901) 
99  N.  W.  Rep.  548;  Hollister  v.  Hul>- 
bard,  11  S.  Dak.  461.  See  also  Howard 
V,  U.  S.  184  U.  S.  676. 

116.  5.  Pond  V.  U.  S.,  (C.  C.  A.) 
Ill  Fed.  Rep.  989,  citing  15  Encyc.  op 
Pl.  and  Pr.  116,  and  referring  to  ''the 
authorities  there  cited." 

117.  1.  Barker  v.  Glendore,  (Neb. 
1904)  99  N.  W.  Rep.  548. 

lis.  2.  People  v.  Myers,  16  Cx>lo. 
App.  371.  For  a  petition  held  not  to 
set  out  in  proper  terms  the  execution 
of  the  bond  sued  on,  see  Hill  v.  Rag- 
land,  (Ky.  1902)  70  S.  W.  Rep.  634. 
For  the  substance  .of  a  complaint  held  to 
state  properly  two  causes  of  action,  see 
Hall  V.  Tierney,  89  Minn.  407. 

Complaint  Mnst  Hot  Bely  on  Bemote 


bond  to  "the  state  of  Colorado,"  given     Canse  of  Damage. —  U.    S.   v.    Bell,    127 
by  a  district  court  clerk,  was  properly     Fed.  Rep.  1002. 


sued  on  in  the  name  of  the  people  for 
the  use  of  the  board  of  county  commis- 
sioners. 

United  States.  — Rev.  Stat  U.  S., 
S  i735>  expressly  allows  suits  to  be 
brought  upon  the  bonds  of  consular 
officers  in  the  manner  mentioned  in  the 
text.      Howard    v.   U.    S.,    184    U.    S. 

676. 
114.     1.    To  the  same  effect  as  East 


Sijgnatures  of  Snretiee.  —  To  recover 
against  sureties,  the  petition  must  show 
that  the  sureties  have  signed  the  bond 
sued  on.  Baum  v.  Turner,  (Ky.  1903) 
76  S.  W.  Rep.  129. 

The  Complaint  Mnst  VotBepeat  Itself 
by  way  of  referring  to  documents  filed 
therewith.  U.  S.  v.  Davenport,  93  Fed. 
Rep.  170. 

4.  Berric  v.  Taylor,  117  Ga.  56. 
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119.     Wliat  VMd  Hot  Be  Avsrred.  —  See  notes  I,  2. 

8.  Various  Averments  —  a.  Conditions  Precedent  — 

All«gAtioii  of  Bomand.  —  See  note  8. 

190.  c.  Resulting  Injury.  —  See  note  3. 

191.  See  note  i. 

195.  /.  Legal  Conclusions.  —  See  note  2. 

g.  Approval  and   Recordation  of  Bond. —  See 
note  3. 

196.  i.  Profert  and  Oyer.  —  See  note  4. 

197.  j\  Necessity  to  Set  Out  Bond.  — See  note  i. 

4.  Hegativing  Exceptions.  —  See  note  4. 

198.  6.  Aider  by  Exhibits.  —  See  note  4. 
130.     7.  Amendments.  —  See  note  1. 

9.  Assignments  of  Breaches  —  a.  In  General  —  lutariai 
ATtrment.  —  See  note  7» 

139.    b.  Character  of  Default  — (i)  In  General— ^a^ 

tinetion  Between  Aeti  Done  Colore  Officii  and  Yirtnte  Officii.  —  See  note  2. 
143.     Tin.  Plea  OB  Answeb  — 1.  In  OeneraL  —  See  note  8. 


119.  1.  Adams  v.  Weisberger,  62 
Neb.  3^5' 

8.  Bums  V,  George,  119  Ala.  504; 
Adams  r.  Weisberger,  62  Neb.  325.  See 
also  Bums  v.  Moragne,  128  Ala.  493, 
holding  it  sufficient  to  allege  that  a 
certain  act  was  the  statutory  duty  of 
an  officer,  without  setting  out  the  stat- 
ute relied  on. 

8.  See    State    v,    Gideon,    158    Mo. 

327. 

130,  3.    People  v.  Myers,  16  Colo. 

App.  371. 

131.  1.  U.  S.  r.  Bell,  127  Fed.  Rep. 
1002. 

135.  2.  State  v,  Griggsby,  8  Ohio 
Dec.  616,  6  Ohio  N.  P.  202. 

Legal  Conolniionfl,  —  An  Averment 
that  a  County  Had  Lost  Its  Lien  by  the 
issuance  of  certain  tax  receipts  by  the 
county  treasurer  was  held  to  be  bad 
for  a  lack  of  a  statement  of  the  facts 
from  which  such  a  loss  of  lien  could 
result  in  law.  People  v.  Myers,  16  Colo. 
App.  371. 

Averment  of  Excessive  Drafts  on 
County.  —  An  averment  substantially 
that  an  officer  unlawfully  drew  from 
the  county  treasurer  on  his  own  war- 
rants a  sum  greater  than  was  legally 
due  to  him  for  certain  services  is  bad, 
being  a  mere  conclusion  of  law.  State 
V,  Griggsby,  8  Ohio  Dec.  616,  6  Ohio  N. 
P.  202.    . 

S,  Fire  Assoc,  r.  Ruby,  60  Neb.  216, 
overruling  58  Neb.  730.  But  see  Hill  v. 
Ragland,  (Ky.  1902)  70  S.  W.  Rep.  634; 


Baum  V.  Turner,  (Ky.  1903)  76  S.  W. 
Rep.  129. 

136.  4.  Morgan  v.  Betterton,  109 
Tenn.  84. 

197.  1.  See  Hill  v.  Ragland,  (Ky. 
1902)  70  S.  W.  Rep.  634,  wherein  the 
petition  was  held  not  to  allege  in  proper 
terms  the  covenants  sued  on. 

4.  See  State  v.  Stout,  26  Ind.  App. 
446 ;  State  v.  Griggsby,  8  Ohio  Dec.  616, 
6  Ohio  N.  P.  202. 

13§.  4.  Aider  of  Petition.  —  The 
mere  attachment  of  a  copy  of  the  bond 
sued  on  to  an  amended  petition,  with- 
out any  averment  that  the  paper  is  a 
copy  of  the  original  bond  and  the  in- 
dorsements thereon,  is  not  sufficient  to 
aid  the  petition.  Fire  Assoc,  v.  Ruby, 
58  Neb.  730. 

130.  1^  Compare  Felonicher  v, 
Stingley,  142  Cal.  630. 

7.  See  Hill  v,  Ragland,  (Ky.  1902)  70 
S.  W.  Rep.  634. 

133.  2.  See  Felonicher  v,  Stingley, 
142  Cal.  630. 

143.  8.  General  Denial.  —  In  Ne- 
braska it  has  been  held  that  under  a 
general  denial  the  defendant  may  prove 
payment.  Barker  v.  Wheeler,  62  Neb. 
150,  overruling  on  rehearing  60  Neb. 
470. 

And  under  a  general  denial  of  owner- 
ship in  the  plaintiff  with  a  plea  of  jus- 
tification under  an  execution,  evidence 
may  be  introduced  to  show  that  the 
plaintiff's  title  was  founded  in  fraud, 
but  it  seems  the  facts  in  justification 
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145.  2.  Principal  and  Surety  —  What  Each  May  Plead.  —  See 
note  2. 

147.  3.  Oeneral  Beqnisitee  —  c.  Definiteness  and  Cer- 
tainty. —  See  note  2. 

149.  5.  Several  Sorts  of  Pleas  -^  a.  Conditions  Performed. 
—  See  note  4. 

153.  6.  What  May  Not  Be  Pleaded  — ^7.  Irregularity  or 
Informality  of  Bond.  —  See  note  5. 

b.  Election  and  Qualification  of  Principal.— 
See  note  7. 

c.  Qualification  of  Sureties  and  Official  Obia- 

GEES.  —  See  note  11. 

155.     IX.  SUBSEQITEVT  PLEADINGS  —  1.  In  General  —  SepUoation 

and  Bejoinder.  —  See  notes  4,  5* 

1 60.    XI.  Judgment  —  2.  Oeneral  Judgment  Where  One  of  Sev- 
eral Breaches  Is  HI  Assigned.  —  See  note  i. 
164.    XIII  Judgment  on  Motion  —  1.  In  Oeneral  —  sututory 

Origin.  —  See  note  I. 

177.  11.  What  Record  Must  Show  —  Jorisdlotional  Faott.  —  See 
note  5. 

1 80.  12.  Judgment  —  Judgment  Mut  Conform  to  Notioe.  —  See 
note  I, 

should  be  pleaded  specially.    Gallick  v,  155.    4.   Robey  v.  State,  94  Md.  61. 

Bordeaux,  22  Mont.  470.  6.    Robey  v.  State,  94  Md.  61. 

An  Aniwer  AUeging  a  Settlement  and  1M«    1.  Judgment  Most  Conform  to 

Acooonting  for  all  items  mentioned  in  Declaration.  —  In     general,     upon     the 

the  petition  will  be  upheld  on  demurrer,  principle   stated    in    the   original    note, 

Douglas  Cotmty  v,  Beniiett,  61  Neb.  660.  see  Hall,  etc..  Woodworking  Mach.  Co. 

Laok  of  Consideration.  —  A    plea,    by  v,  Barnes,  115  Ga.  945. 

sureties,   of   lack   of   consideration   for  164.     1.    Morgan   v.    Betterton,    109 

the  officer's  bond  is  "  indefinite  and  de-  Tenn.  84,  holding  that  under  the  Ten- 

fective."     Chandler  v.  Riddle,  119  Ala.  nessee  statute  requiring  the  filing  of  a 

507.  certified  copy  of  the  officer's  bond  when 

145.    2.   Blyth  v.  People,   16  Colo,  notice  has  been  served  only  upon  the 

App.  526 ;  Hogue  v.  State,  29  Ind.  App.  officer,  a  formally  complete  certification 

621.  is  essential  to  the  jurisdiction  of  the 

147.    2.  lUoatrationsoflndeflnitenesB  court. 

—  Relator's  Consent  to  Acts  Done. —  177,     5.    Proof   of   Snretyihip.  —  To 

See  Moore  v.  Aooks,  71  Ark.  562.  the  same  effect  as  Spence  v.  Rutledge, 

Necessary  Particulars  as  to  Set-off. —  11  Ala.  557,  stated  in  the  original  note. 

See  Williamson  v.  Jones,   127  N.  Car.  see  Morgan  v.  Betterton,  109  Tenn.  84. 

178.  180.    1.  Judgment  Mnst  Gonfonn  to 

140.    4.    Robey  v.  State,  94  Md.  61.  Notioe. —  See  Morgan  v.  Betterton,  109 

1«(3.     5.    Paxton  v.   State,   59   Neb.  Tenn.  84,  wherein  it  was  held  that  judg- 

460.  ment  cannot  be  rendered  for  an  insuffi- 

7.  Blaco  V.  State,  58  Neb.  557.  cient  return  when  the  motion  was  only 

11.   Heater  v.  Pearce,  59  Neb.  583.  for  a  nonreturn. 
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OPEN  AND  CLOSE. 


1 89.     I  IVTBODUCTOBT  —  Regard  of  PUadingi.  —  See  note  2. 

1 84.    m.  To  Whom  Bight  Belongs  —  1.  General  Bule  —  Party 

upon  Whom  Burden  of  Proof  Beits.  —  See  note  I. 
Teet.  —  See  note  2. 

186.    2.  In  Particular  Inttanoei  —  b.  Criminal  Cases  —  Bights 
of  Bute.  —  See  note  I. 

c.  Chancery  Cases  —  who  Has  Bight.  —  See  note  6. 


189«  9.  Bannon  v.  Insurance  Co.  of 
North  America,  115  Wis.  250,  holding 
further  that  the  defendant  could  not 
obtain  the  right  to  open  and  close  by 
an  amendment  to  the  answer  made 
solely  for  that  purpose  after  most  of  the 
evidence  had  been  introduced. 


in  the  sound  discretion  of  the  court  Si- 
mons V.  Pearson,  (Ky.  1901)  61  S.  W. 
Rep.  259. 

8.  Indiana* — Woodruff  v.  Hensley,  26 
Ind.  App.  592 ;  Long,  etc.,  Co.  v.  Barnes, 
(Ind.  1904)  69  N.  E.  Rep.  454. 

Kentucky Fitch    v.    Parker,    (Ky. 


184.     1.    Shadbolt  v.   Findeisen,   88   '1898)  47  S.  W.  Rep.  627;  Monarch  v. 


111.  App.  432,  citing  15  Encyc.  of  Pl. 
AND  pR.  C184].  See  also  the  following 
cases : 

Delaware.  —  Lofland  v,  McDaniel,  i 
Penn.  (Del.)  416. 

Georgia,  —  Central  of  Georgia  R,  Co, 
V.  Morgan,  no  Ga.  168. 

Indiana.  —  Long,  etc.,  Co.  v.  Barnes, 
(Ind.  1904)  69  N.  E.  Rep.  454. 

Iowa.  —  Schoonover  v,  Osborne,  117 
Iowa  427 ;  Shaffer  v.  Des  Moines  Coal, 
etc.,  Co.,  122  Iowa  233. 

Kansas.  —  Degan  v.  Tufts,  8  Kan. 
App.  338. 

Kentucky.  —  Bush  v.  Wathen,  104 
Ky.  548;  Givens  v.  Berkley,  108  Ky. 
236;  Barker  Cedar  Co.  v.  Roberts,  (Ky. 

1901)  6s  S.  W.  Rep.  123;  Denhard  v. 
Hurst,  III  Ky.  546;  Rudy  v.  Katz,  (Ky. 

1902)  66  S.  W.  Rep.  18;  Stepp  v. 
Hatcher,  (Ky.  1902)  67  S.  W.  Rep.  819. 

Missouri.  —  James  v.  Mutual  Reserve 
Fund  L.  Assoc,  148  Mo.  i ;  Loy  v. 
Rorick,  100  Mo.  App.  105. 

New  York.  —  Heilbronnt^.  Herzog,  165 
N.  Y.  98 ;  Miller  v.  Meyerhoff,  79  N.  Y. 
App.  Div.  532. 

South  Carolina.  —  Thompson  v.  Se- 
curity Trust,  etc.,  Ins.  Co.,  63  S.  Car. 
290. 

r^rxflj.  —  Hillboldt  v.  Waugh,  (Tex. 
Civ.  App.  1898),  47  S.  W.  Rep.  829. 


Carter,  (Ky.  1899)  49  S.  W.  Rep.  953; 
Louisville,  etc.,  R,  Co.  v.  Harmon,  (Ky. 

1 901)  64  S.  W.  Rep.  640;  Rudy  v.  Katz, 
(Ky.  1902)  66  S.  W.  Rep.  18;  Muldoon 
V.  Meriwether,  (Ky.  1904)  79  S.  W. 
Rep.  1 183. 

Nebraska.  —  Welsh  v.  Burr,  56  Neb. 
361;  Summers  v.  Simms,  58  Neb.  579; 
Axthelm  v.  Chicago,  etc.,  R.  Co.,  (Neb. 

1902)  89  N.  W.  Rep.  313;  Zweibcl  v. 
Myers,    (Neb.    1903)    95    N.    W.    Rep. 

597. 
New  York.  —  Woodriff  v.  Hunter,  65 

N.  Y.  App.  Div.  404 ;  Heilbronn  v.  Her- 
zog, 16s  N.  Y.  98;  Miller  v.  Meyerhoff, 
79  N.  Y.  App.  Div.  532. 

South  Carolina.  —  Thompson  v.  Se- 
curity Trust,  etc.,  Ins.  Co.,  63  S.  Car. 
290. 

Discretion  of  Court.  —  When  the  pro- 
ceeding is  in  rem  and  each  party  to  the 
suit  must  establish  his  case  or  fail,  and 
no  party  can  be  victor  on  the  pleadings, 
the  right  to  open  and  close  is  in  the 
discretion  of  the  court.  Sorensen  v. 
Sorensen,  (Neb.   1904)  98  N.  W.  Rep. 

837. 

ISO.  1.  State  V.  Robbins,  109  Iowa 
650. 

6.  Auditor's  Beport.  —  The  defendant 
is  not  entitled  to  open  and  close  be- 
cause he  has  certain  items  to  disprove 


When  the  Borden  of  Proof  Is  on  One  of    in  an  auditor's  report,  when  the  court 
Two  Defendants,  the  order  of  argument  is     simply  charges  that  the  preponderance 
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187.  See  note  2. 

3.  When  Bight  Belongs  to  Plaintiff—  a.  Because  He  Is 

Plaintiff  —  when  Plaintiff  IntrodaoM  Ho  Proof.  —  See  note  14. 

b.  When  Defendant's   Pleas  Are  Negative  — 

Otnanl  Ime.  —  See  note  15. 

188.  Argnmentatiye  Denials.  —  See  note  3- 

negative  Pleas  by  One  of  Several  Defendants.  —  See  note  5* 

c.  Rule  Governed  by  One  of  Several  Issues  — 

Where  Plaintiff  Most  Prove  One  of  Several  Issues.  —  See  note  6. 

189.  d.  Issue  as  to  Amount  of  Damages. —  See  note  3. 

190.  4.  When  Bight  Belongs  to  Defendant  —  a.  IN  General 

—  Fleas  In  Confession  and  Avoidance.  —  See  note  4. 


of  evidence  must  decide  the  issues. 
Farmer  v.  Goudt,  (Tex.  Civ.  App. 
1900)  59  S.  W.  Rep.  614. 

187.  S.  Moore  v.  Carey,  1x6  Ga.  28, 
ciXing  15  En  CYC.  of  Pl.  and  Pr.  186, 

187. 

14.  Compare  Cable  Co.  v.  Parantha, 
118  Ga.  913. 

16.  Pols  Darrein  Contlnnanee.  —  The 
plaintiff  has  the  right  to  open  and  close 
although  the  defendant  enters  a  plea 
puis  darrein  continuance.  People  v, 
Detroit,  etc.,  Plank  Road  Co.,  125  Mich. 
366. 

188.  S.  Samples  v,  Camahan,  21 
Ind.  App.  55 ;  Myers  v.  Binkley,  26  Ind. 
App.  208;  Barker  Cedar  Co.  v.  Roberts, 
(Ky.  1 901)  6s  S.  W.  Rep.  123;  Soren- 
sen  V,  Sorensen,  (Neb.  1903)  94  N.  W. 
Rep.  540. 

Malldons  Proseentlon  nnder  Statute.  — 
Pleading  probable  cause  and  lack  of 
malice  to  a  suit  for  malicious  prosecu- 
tion is  a  plea  in  justification  under  Civ. 
Code  Ga.,  §  3891,  and  under  that  stat- 
ute, since  defendant  holds  the  af- 
firmative of  the  issue,  he  is  entitled  to 
open  and  close.  Horton  v,  Pintchunck, 
no  Ga.  355. 

6.  Guerguin  v.  Boone,  (Tex.  Civ.  App. 
1903)  77  S.  W.  Rep.  630. 

6.  Georgia.  —  Dorough  v.  Johnson, 
108  Cra.  812;  Whitaker  v.  Arnold,  no 
Ga.  857. 

Indiana,  —  Samples  v,  Camahan,  21 
Ind.  App.  55 ;  Myers  v.  Binkley,  26  Ind. 
App.  208;  Union  Cent.  L.  Ins.  Co.  v, 
Loughmillef,  (Ind.  App.  1903)  69  N.  E. 
Rep.  264. 

Iowa.  —  State  v,  Robbins,  109  Iowa 
650. 

Missouri.  —  Crapson  v.  Wallace,  81 
Mo.  App.  680. 

Nebraska.  —  Hewitt  v.  Indian  Terri- 


tory Bank,  64  Neb.  463;  Sorensen  v. 
Sorensen,  (Neb.  1903)  94  N.  W.  Rep. 
540. 

Tennessee.  —  Woodward  v.  Iowa  L. 
Ins.  Co.,  104  Tenn.  49. 

Texas.  —  Baum  v.  Sanger,  (Tex.  Civ. 
App.  1898)  49  S.  W.  Rep.  650;  CHarkson 
V.  Graham,  21  Tex.  Civ.  App.  355; 
Harris  v.  Pinckney,  (Tex.  Civ.  App. 
1900)  55  S.  W.  Rep.  38. 

189.  3.  Sorensen  v.  Sorensen, 
(Neb.  1903)  94  N.  W.  Rep.  540;  Sum- 
mers V.  Simms,  58  Neb.  579. 

190.  4.  Georgia. —  Moore  v.  Carey, 
116  Ga.  28.  See  also  Horton  v.  Pint- 
chunck, no  Ga.  355. 

Indiana.  —  Myers  v,  Binkley,  26  Ind. 
App.  208. 

Iowa,  —  Oxtoby  v.  Henley,  112  Iowa 

697. 
Kentucky.  —  Denhard  v.   Hurst,    in 

Ky.  546;  Columbia  Finance,  etc.,  Co.  v. 
Mitchell,  (Ky.  1903)  72  S.  W.  Rep. 
350. 

New  York.  —  Heilbronn  v.  Herzog, 
165  N.  Y.  98;  Miller  v.  Meyerhoff,  79 
N.  Y.  App.  Div.  532;  Lange  v.  Gar- 
funkel,  (Supm.  Ct.  App.  T.)  25  Misc. 
(N.  Y.)  525 ;  Trenkmann  v.  Schneider, 
(Supm.  Ct.  App.  T.)  26  Misc.  (N.  Y.) 

695- 

Ohio.  —  diicago  0>ttage  Organ  Co. 
V.  Biggs,  12  Ohio  Cir.  Dec.  497,  22 
Ohio  Cir.  Ct.  392. 

South  Carolina.  —  Thompson  v.  Se- 
curity, Trust,  etc.,  Ins.  Co.,  63  S.  Car. 
290;  Kennington  v.  Catoe,  (S.  Car. 
1904)  47  S.  E.  Rep.  719. 

Texas.  —  Atkinson  v.  Reed,  (Tex. 
Civ.  App.  1898)  49  S.  W.  Rep.  260; 
Black  well  v.  Coleman  County,  (Tex. 
Civ.  App.  1901)  60  S.  W.  Rep.  572;  Joy 
V,  Liverpool,  etc.,  Ins.  Co.,  (Tex.  Civ. 
App.  1903)  74  S.  W.  Rep.  822. 
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▲dmlMion  of  FlaintUPi  Cam.  —  See  notes  I,  2. 

Unmeoeisary   Ayenaenti   or    Proof  on    Part   of    Flai&tiff.  —  See 

c.  When  Defendant  Offers  No  Evidence.  —  See 


191. 

note  3. 
199. 

note  4. 

17.  KuLES  IH  Special  Pboceedivos  —  1.  Claim  Cases  — 

Plaintiff  I  Bight  to  Open  and  Glote.  —  See  note  5. 

193.  2.  Condemnation  and  Similar  Proceedings  —  Landowner  En- 
titled to  Open  and  Cloae.  —  See  note  2. 

194.  Condemner'a  Bight  to  Open  and  Cloee.  —  See  note  2. 

3.  Libel  and  Slander  —  Jnriidiotiona  in  Whioh  Defendant  Opena 
and  doMi.  —  See  note  3. 


101  •  1.  Levens  v.  Smith,  102  Ga. 
482 ;  Clements  v.  McCain,  (Tex.  Civ. 
App.  1899)  49  S.  W.  Rep.  122. 

Beqnisites  of  Admisdon.  —  The  whole 
of  the  plaintiff's  case,  and  not  merely 
a  part,  must  be  admitted.  Whitaker  v, 
Arnold,  110  Ga.  857;  Reid  v.  Sewcll, 
III  Ga.  880;  Phoenix  Ins.  Co.  v.  Gray, 
1x3  Ga.  424;  Brunswick,  etc.,  R.  Co.  v. 
Wiggins,  113  Ga.  842;  Berkner  v.  Dan- 
nenberg,  116  Ga.  954;  Sorensen  v.  So- 
rensen,  (Neb.  1903)  94  N.  W.  Rep.  540; 
Harris  r.  Pinckney,  (Tex.  Civ.  App. 
1900)  55  S.  W.  Rep.  38;  Qarkson  v, 
Graham,  21  Tex.  Civ.  App.  355. 

The  Admission  Must  Be  in  and  a  Part 
of  the  Pleadings,  or  it  will  only  have 
weight  as  evidence,  since  the  right  to 
open  and  close  is  determined  by  the 
pleadings,  and  an  oral  admission  cannot 
change  a  written  pleading.  Dorough  v, 
Johnson,  108  Ga.  812;  Woodruff  v. 
Hensley,  26  Ind.  App.  592. 

Texas  Rule  of  Court.  —  Blooming 
Grove  Cotton-Oil  Co.  v.  Blooming  Grove 
First  Nat.  Bank,  (Tex.  Civ.  App.  1900) 
56  S.  W.  Rep.  552.  That  the  admission 
must  be  made  of  record,  see  Smith  v, 
Eastham,  (Tex.  Civ.  App.  1900)  56  S. 
W.  Rep.  218;  and  in  Joy  v.  Liverpool, 
etc.,  Ins.  Co.,  (Tex.  Civ.  App.  1903)  74 
S.  W.  Rep.  822,  it  was  held  that  when 
an  answer  is  voluminous,  containing  a 
general  denial  and  special  denials,  it  is 
not  sufficient  for  the  defendant  to  file  an 
admission  in  the  language  of  the  rule, 
but  he  should  plainly  specify  which  of 
the  allegations  in  the  plaintiff's  petition 
he  admits  to  be  true,  and  what  defenses 
are  relied  on  by  the  defendant,  so  that 
there  may  be  no  confusion  or  uncer- 
tainty concerning  the  issues  to  be 
tried 

2.  Admiiiion  Must  Be  Seaionable.  — 
Where  the  admission  was  filed  before 


the  announcement  of  readiness  for 
trial,  it  was  held  that  a  request  to  be 
allowed  to  open  and  close  made  before 
evidence  was  offered  was  in  time  and 
should  have  been  granted.  Qements  v. 
McCain,  (Tex.  Civ.  App.  1899)  49  S. 
W.  Rep.  122. 

But  the  admission  must  be  made  be- 
fore the  introduction  of  any  evidence. 
Central  of  Cieorgia  R.  Co.  v,  Morgan, 
no  Ga.  168;  Reid  v,  Sewell,  in  Cra. 
880;  Phoenix  Ins.  Co.  v.  Gray,  113  Ga. 

424. 

8.  Bush  V,  Wathen,  104  Ky.  548;  So- 
rensen V,  Sorensen,  (Neb.  1903)  94  N. 
W.  Rep.  540.  See  also  Lewis  v.  Dono- 
hue,  (Supm.  Ct.  App.  T.)  27  Misc.  (N. 

Y.)  514. 

193.  4.  Moore  v,  Carey,  116  Gsu  28. 
Contra,  De  Maria  v.  Cramer,  (N.  J. 
1904)  58  Atl.  Rep.  341,  under  rule  of 
court. 

Exoeptionf  to  Auditor's  Beport  — 
Where  the  defendant  does  not  except 
to  an  auditor's  report  and  by  law  he 
can  offer  no  evidence  in  the  matter  un- 
less he  excepts,  he  cannot  claim  the 
right  to  open  and  close  on  the  ground 
of  nonintroduction  of  evidence.  Schmidt 
V,  Mitchell,  117  Ga.  6. 

ft.  Hillboldt  V,  Waugh,  (Tex.  Civ. 
App.  1898)  47  S.  W.  Rep.  829. 

193*  2.  St.  Louis,  etc.,  R.  Co.  v. 
Donovan,  149  Mo.  93. 

194.  2.  An  Admiuion  by  a  Landowner 
that  a  railroad  is  authorized  to  con- 
struct its  line  and  that  the  necessity 
for  taking  his  land  exists  entitles  him 
in  Texas  to  open  and  close,  (nilf,  etc, 
R.  Co.  V.  Brugger,  24  Tex.  Civ.  App. 
367;  Calvert,  etc.,  R.  Co.  v.  Smith, 
(Tex.  Civ.  App.  1902)  68  S.  W.  Rep. 
68. 

3.  Blackwell  v.  Johnston,  (Ky.  1900) 
56  S.  W.  Rep.  12. 
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105.     JvUdietloiu  in  Whieh  Plaintiff  Openi  and  Cloiei.  —  See  note  2. 

4.  Actions  on  Money  Demands  —  When  Defendant  Has  Bight 

—  See  note  7. 

107.     7.  Will  Contests  —  Bights  of  Propontnts.  —  See  note  $• 

198.  See  note  \a. 

Bights  of  ContootanU.  —  See  note  3. 

y.  M18CELLAKEOU8  Bulbs  —  1.  Trial  De  Novo  on  Appeal 

—  Bo  Bistinetion  Kado.  —  See  note  4. 

199.  4.  Waiver  of  Bight  —  By  Pormitting  AdTsnary  to  Aisnms  Bnr- 
*m  of  Proof.  —  See  note  2. 

900.    YI.  Effect  of  Dbbial  of  Bight  —  conflict  as  to  whothor 

Boversiblo  Error.  —  See  note  2. 
301.     See  note  i. 


IM.  2.  Itfno  as  to  Amount  of  Bam- 
agoi.  —  Parrish  v.  Sun  Printing,  etc., 
Assoc,  6  N.  Y.  App.  Div.  585. 

Inat  as  to  Malioo.  —  Parrish  v.  Sun 
Printing,  etc.,  Assoc,  6  N.  Y.  App. 
Div.  585. 

7.  But  see  otherwise  in  actions  on 
life  policies,  Woodward  v.  Iowa  L.  Ins. 
Co.,  104  Tenn.  49. 

19T.  5.  Overby  v,  Gordon,  13  App. 
Cas.  (D.  C)  392,  affirmed  177  U.  S. 
214,  followed  in  Rich  v.  Lemmon,  15 
App.  Cas.  (D.  C.)  507 ;  Patten  v.  Cilley, 
67  N.  H.  520. 

199.  la.  Proponent  Bot  Entitled  to 
Open  and  Close. —  In  In  re  Hopkins.  97 
N.  Y.  App.  Div.  126,  quoting  15  Encyc. 
OP  Pl.  and  Pr.  197  [198]  the  text  state- 
ment that  "the  reason  of  this  rule  is 
not  apparent,"  etc,  was  approved  and 
the  cases  cited  in  the  original  work  to 
the  general  rule  were  distinguished. 

8.  Farleigh  v.  Kelley,  28  Mont.  421 ; 
Matter  of  Van  Alstine,  26  Utah  193. 

4.    Florville  v.  Stieren,  82  111.  App.  20. 

199.  8.  Willingham  r.  Macon,  etc., 
R.  Co.,  113  Ga.  374;  Craggs  v.  Bohart, 
(Indian  Ter.  1902)  69  S.  W.  Rep.  931 ; 


Bender  v,  Tcrwilliger,  48  N.  Y.  App. 
Div.  371. 

900.  8.  Reid  v.  Sewell,  iii  Ga. 
880 ;  Union  Cent.  L.  Ins.  Co.  v.  Lough- 
miller,  (Ind.  App.  1903)  69  N.  £.  Rep. 
264 ;  Myers  v.  Binkley,  26  Ind.  App. 
208;  Degan  v.  Tufts,  8  Kan.  App.  338; 
Fitch  V.  Parker,  (Ky.  1898)  47  S.  W. 
Rep.  627 ;  Welsh  r.  Burr,  56  Neb.  361 ; 
Summers  v,  Simms,  58  Neb.  579; 
Woodriff  V,  Hunter,  65  N.  Y.  App.  Div. 
404 ;  Miller  v.  Meyerhoff,  79  N.  Y.  App. 
Div.  532;  Kennington  v.  Catoe,  (S.  Car. 
1904)  47  S.  E.  Rep.  719;  Harris  v, 
Pinckney,  (Tex.  Civ.  App.  1900)  55  S. 
W.  Rep.  38. 

901.  1.  Overby  v,  Gordon,  13  App. 
Cas.  (D.  C.)  392,  affirmed  177  U.  S.  214, 
followed  in  Rich  v.  Lemmon,  15  App. 
Cas.  (D.  C.)  507 ;  Oxtoby  v.  Henley,  lu 
Iowa  697 ;  Shaffer  v.  Des  Moines  Coal, 
etc.,  Co.,  122  Iowa  233;  Woodward  v. 
Iowa  L.  Ins.  Co.,  104  Tenn.  49;  Ban- 
non  V.  Insurance  Co.  of  North  America, 
115  Wis.  250;  Florence  Oil,  etc.,  Co.  v. 
Farrar,  (C.  C.  A.y  109  Fed.  Rep.  254. 
See  also  Pattee  v.  Whitcomb^  7a  N.  H. 
249. 
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305.    H  CovTBOL   OF  Court    oyeb  Judokevtb  —  1.  Daring 
Term  —  a.  In  General.  —  See  notes  2,  3. 

307,     Extent  of  Control.  —  See  notes  2,  3. 
Sl08,     In  Criminal  Cases.  —  See  note  1 . 

Power  Hot  Confined  to  Glerieal  Errors.  —  See  note  2. 

b.  Continuance  of  Proceedings  Commenced  Dur- 
ing Term.  —  See  note  4. 


3<I5.  2.  Cornell  University  v.  Park- 
inson, 59  Kan.  365. 

Continnoas  Sessions. —  The  limit  fixed 
by  the  Kentucky  Code  of  Practice  in 
courts  of  continuous  sessions,  in  which 
they  may  revise  or  control  their  judg- 
ments, is  sixty  days.  Schleutker  v. 
Glade,  (Ky.  1898)  45  S.  W.  Rep.  521. 

3.  Manguno,  etc.,  Co.  v.  Clymonts,  10 
Ohio  Cir.  Dec.  427,  quoting  15  Encyc. 
OP  Pl.  and  Pr.  205,  206,  the  whole  text 
paragraph.  See  also  the  following 
cases : 

California.  —  Canadian,  etc.,  Mortg., 
etc.,  Co.  V.  Clarita  Land,  etc.,  Co.,  140 
Cal.  672;  Matter  of  Willard,  139  Cal. 
501. 

Georgia.  —  Perkins  v.  Castleberry,  119 
Ga.  702. 

Illinois.  —  Werner  v.  Evans,  94 '  111. 
App.  328. 

Indiana.  —  Marion  Mfg.  Co.  v.  Hard- 
ing, 155  Ind.  648. 

lotua.  —  Hull  V*  Eby,  123  Iowa  257; 
Streeter  v,  Gleason,  120  Iowa  703. 

Missouri.  —  Sinclair  v.  Narragansett 
Lead,  etc.,  Co.,  87  Mo.  App.  268 ;  Wood- 
ward V.  Woodward,  84  Mo.  App.  328; 
Aull  V.  St.  Louis  Trust  Co.,  149  Mo.  i. 

Nebraska.  —  Colby  v.  Maw,  (Neb. 
1901)  95  N.  W.  Rep.  677;  Coxe  v. 
Omaha  Coal,  etc.,  Co.,  (Neb.  1903)  94 
N.  W.  Rep.  519;  Enyart  v.  Moran,  64 
Neb.  401 ;  Johnson  v.  Hesser,  61  Neb. 
631;  Bradley  v.  Slater,  58  Neb.  554; 
Bradley  v.  Slater,  55  Neb.  334. 

Nexv  York.  —  Galligan  v.  Galligan,  73 
N.  Y.  App.  Div.  71  :  Deutermann  v. 
Pollock,  30  N.  Y.  App.  Div.  378. 

North   Carolina.  —  Hardy   v.   Hardy, 


128  N.  Car.  178;  Culbreth  v.  Smith, 
124  N.  Car.  289. 

Texas.  —  Carothers  v.  Lange,  (Tex. 
Civ.  App.  1900)  55  S.  W.  Rep.  580. 

PVashington.  —  Sivyer  v.  Lawyer,  25 
Wash.  360. 

IVi scon  sin.  —  Smith  v.  Milwaukee 
Electric   R.,  etc.,   Co.,   119  Wis.  336. 

After  Execution  Issned.  —  Power  to 
vacate  a  judgment  during  the  term  at 
which  it  was  rendered  is  not  lost  by 
the  issuance  of  an  execution  during  the 
term.     Baker  v.  Swineford,  97  Va.  112. 

Where  Terms  of  Court  Have  Been  Abol- 
ished, a  judge,  after  having  rendered  a 
decision,  cannot  of  his  own  motion  re- 
verse it.  Whilbeck  v.  Montana  Cent. 
R.  Co.,  21   Mont.   102. 

307,  2.  Carothers  v.  Lange.  (Tex. 
Civ.  App.  1900)  55  S.  W.  Rep.  580. 

Dnty  of  Conrt  to  Correct  Errors.  — 
See  Canadian,  etc.,  Mortg.,  etc.,  Co.  v. 
Clarita  Land  Co.,  140  Cal.  672;  Ray  v. 
Moore,  19  Ind.  App.  690. 

S.   Sivyer  v.  Lawyer,  25  Wash.  360. 

90§.     1.    State  v.  Fiester,  32  Oregon 

254- 

2.  Manguno,  etc.,  Co.  v.  Clymonts,  10 
Ohio  Cir.  Dec.  427,  quoting  15  Encyc. 
OF  Pl.  and  Pr.  208. 

4.  Quinn  Chapel  A.  M.  E.  Church  v. 
Pease,  66  111.  App.  552;  Watson  v.  Le 
Grand  Roller  Skating  Rink  Co.,  177 
111.  203.  Suddarth  ir.  Empire  Lime  Co., 
79  Mo.  App.  585,  holding  that  a  con- 
tinuance of  a  motion  for  a  new  trial 
on  behalf  of  the  defendant  carried  the 
whole  case  over  so  that  the  judgment 
could  be  set  aside  at  a  subsequent  term 
at   the   instance   of  the   plaintiff.     But 
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300.     Motion  Made  and  Granted  at  Different  Termf.  —  See  note  I. 

310.  2.  After  Term  — a.  As  TO  Matters  of  Substance 
—  (i)  Amendments  and  Corrections  —  (a)  General  Bnle.  —  See 
note  2. 

311.  See  note  i. 


see  Turner  v.  Davis,  132  N.  Car.  187, 
wh^ein  a  motion  to  vacate  a  judgment 
on  the  ground  of  newly  discovered  evi- 
dence was  held  to  have  been  improperly 
continued  to  the  next  term,  the  code 
providing  that  a  motion  to  set  aside 
a  regular  judgment  based  on  a  verdict 
"can  only  be  heard  at  the  same  term 
at  which  the  trial  is  had." 

A4Joiirnment  of  Term. —  In  Missouri  a 
judgment  rendered  at  one  term  may 
be  amended  on  a  motion  made  at  a 
term  to  which  the  court  was  adjourned. 
Aull  V.  St.  Louis  Trust  Co.,  149  Mo.  i. 

But  in  IV est  Virginia,  when  a  Circuit 
Court,  being  about  to  end  without  dis- 
patching all  its  business,  is  adjourned  to 
a  future  day,  by  an  order  entered  of 
record,  all  judgments,  orders,  and  de- 
crees rendered  and  made  by  such 
court  before  or  during  the  day  on 
which  court  adjourns  to  such  future 
day  become  final  on  such  adjournment, 
as  if  the  adjournment  itself  were  final, 
and  cannot  be  set  aside  at  the  ad- 
journed term.  Childers  v.  Loudin,  51 
W.  Va.  559. 

SM>9.  1.  Donaldson  v.  Cope  and, 
loi  III.  App.  352.  But  see  Dean  v, 
Munhall,  20  Pa.  Co.  Ct.  533,  holding 
that  though  a  rule  to  show  cause  why 
a  judgement  should  not  be  opened  be 
granted  during  the  term,  such  judgment 
cannot  be  opened  on  a  hearing  of  the 
rule  at  a  subsequent  term. 

dIO.  8.  Bole  Applies  Only  to  Final 
Jodgmentf.—  Tanton  v,  Keller,.  78  111. 
App.  31. 

Interlocutory  Judgment,  —  See  Salyer 
r.  Amctt,  (Ky.  1901)  62  S.  W.  Rep. 
1031. 

AmendmentBefore  Signing.— Under  the 
loTva  Code  the  record  is  under  the  con- 
trol of  the  court  and  may  be  amended, 
or  any  entry  therein  expunged,  at 
any  time  during  the  term  at  which 
it  is  made  or  before  it  is  signed  by  the 
judge.  Hartley  v.  Bartruff,  112  Iowa 
592. 

911.  1.  Cook  V.  Furgeson,  25  Pa. 
Co.  Ct.  109,  citing  15  Encyc.  of  Pl.  and 
Ps.   209-212.     See  also   the   following 


Alabama. —  Robertson  v.  King,  120 
Ala.  459. 

Alaska.  —  Banks  v,  Wilson,  i  Alaska 
241. 

California.  —  Wolters  v.  Rossi,  (Cal. 
X899)  57  Pac.  Rep.  73. 

Connecticut.  —  Goldreyer  v.  Cronan, 
(Conn.  1903)  55  Atl.  Rep.  594. 

Georgia.  —  Cooper  v.  Robert  Portner 
Brewing  Co.,  113  Ga.  i. 

Illinois.  —  Peterson  v.  Metropolitan 
Nat.  Bank,  88  III.  App.  190;  Kelley  v. 
Heath,  etc.,  Mfg.  Co.,  66  111.  App.  528; 
Chicago  V.  Nicholes,  192  III.  489;  Rich 
V.  Chicago,  187  111.  396;  Hewetson  v. 
Chicago,  172  111.  XI 2. 

Indiana.  —  Johnson  v.  Foreman,  24 
Ind.  App.  93. 

Iowa.  —  Perry  v.  Kaspar,  113  Iowa 
268. 

Kansas.  —  Barker  v,  Mecartney,  10 
Kan.  App.  130. 

Kentucky.  —  McDaniel  r.  Stum,  (Ky. 
1901)  6s  S.  W.  Rep.  800. 

Missouri.  —  Burnside  v.  Wand,  170 
Mo.  531. 

Montana.  —  Finlen  v.  Heinze,  28 
Mont.  548. 

Nebraska.  —  Dillon  v.  Chicago,  etc., 
R.  Co.,  58  Neb.  472. 

New  York.  —  See  Hirshbach  v, 
Ketchum,  79  N.  Y.  App.  Div.  561. 

Oklahoma.  —  Wynn  v.  Frost,  6  Okla. 
89. 

Oregon.  —  Hoover  v.  Hoover,  39  Ore- 
gon  456. 

South  Carolina.  —  Hughes  v,  Edisto 
Cypress  Shingle  Co.,  51  S.  Car.  i. 

Texas.  —  Small  wood  v.  Love,  (Tex. 
Civ.  App.  1904)  78  S.  W.  Rep.  400; 
Graham  v.  Coolidge,  30  Tex.  Civ.  App. 

27.1. 

United  States.  —  Tubinan  v.  Balti- 
more, etc.,  R.  Co.,  190  U.  S.  38;  Jourol- 
man  v.  East  Tennessee  Land  Co.,  (C. 
C.  A.)  85  Fed.  Rep.  251. 

After  Affirmance  on  Appeal  it  is  beyond 
the  power  of  the  lower  court  to  amend 
a  judgment  as  to  a  matter  of  substance. 
Meldon  v.  Devlin,  39  N.  Y.  App.  Div. 
581. 

A  Judgment  Against  a  Befendant  "  as 
Tmstee"    cannot   be   altered   after   the 
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919. 
913. 


914. 

note  2. 

9ia. 

916. 

note  I. 
918. 


ObIj  Amnndmant  Penniuibk.  —  See  notes  I,  2. 

Judgment  for  Coiti.  —  See  note  I. 

Report  of  Beferee.  —  See  note  2. 

Hot  Sabstitute  for  Appeal  or  New  TrUkl.  —  See  note  3. 

(b)  Apparent   EzcepUone  —  Errora  Correetible  by  Beoord. 

Judgment  Againit  Admlniatrator.  —  See  note  I. 
Omiiaiona  Apparent  on  Faoe  of  Judgment.  —  See  note  3. 
(2)  Opening  and  Vacating  —  Conrt  Hae  No  Power. 

Only  Belief  for  Errora  in  Law.  —  See  note  3. 


— •  See 


See 


term  so  as  to  make  such  defendant 
personally  liable.  Sass  v.  Hirschfeld, 
23  Tex.  Civ.  App.  i. 

Dormant  Judgment.  —  "A  judgment 
which,  although  dormant,  still  survives 
as  a  debt  of  record,  enforceable  by  suit, 
may  be  so  amended  as  to  cure  a  mere 
irregularity  therein."  Williams  v.  Mer- 
ritt,  109  Ga.  217. 

313*  1.  Wilmerding  v.  Corbin 
Banking  Co.,  126  Ala.  268;  O'Brien  v- 
O'Brien,  124  Cal.  422. 

8.  Cook  V,  Furgeson,  25  Pa.  Co.  Ct. 
Z09  [citing  15  En  CYC.  of  Pl.  and  Pr. 
212];  Ivey  V,  Gilder,  119  Ala.  495; 
Matter  of  Potter,  141  Cal.  424 ;  Graham 
Paper  Co.  v,  Wohlwend,  116  Iowa  358; 
Barber  v.  Biloxi,  76  Miss.  578. 

AXoUonto  Oorreet  the  Deioription  of 
Land  in  a  judgment  will  be  denied  where 
the  judgment  entered  correctly  repre- 
sents the  judgment  actually  pronounced 
and  corresponds  to  the  description  in 
the  pleadings.  Bishop  v.  Seal,  92  Mo. 
App.  167. 

313.  1.  Hedgecoxe  v.  Conner, 
(Tex.  Civ.  App.  1897)  43  S.  W.  Rep. 

%,  See  Hampton  Lumber  Co.  v.  Van 
Ness,  54  Neb.  185. 

8.  O'Brien  v.  O'Brien,  124  Cal.  422. 

914.  S.  People  v.  Ward,  141  Cal. 
628.  See  also  Salter  v.  Sutherland,  1 25 
Mich.  662.  But  see  Burnside  v.  Wand, 
170  Mo.  531,  to  the  ejf!ect  that  the 
record  must  present  the  requisite  data 
by  which  to  amend.  » 

In  an  Action  of  Beplevin,  where  the 
findings  contain  all  the  requisites  for 
a  judgment  in  the  alternative,  the  neg- 
lect or  omission  to  render  judgment  in 
such  form  may  be  corrected  on  motion, 
under  the  Kansas  statutes,  at  any  time 
within  three  years  after  rendition. 
First  State  Bank  v.  Stevenson,  65  Kan. 
816. 


dl5.  1.  See  Williams  v,  Merritt, 
109  Ga.  217. 

S.  Insertion  of  Additional  Finding.  — 
In  Lynah  v.  U.  S.,  106  Fed.  Rep.  121, 
it  was  ordered  that  findings  be  so 
amended  as  to  include  additional  facts 
not  contradictory  to  the  record,  though 
the  term  at  which  such  findings  were 
made  had  passed. 

910,  1.  Arizona.  —  In  re  Zecken- 
dorf,  (Ariz.   1901)  64  Pac.  Rep.  492. 

Illinois.  —  Stitt  v.  Kurtenbach,  85  III. 
App.  38;  Fish  Furniture  Co.  v.  Jen- 
kins, 82  111.  App.  SSI ;  Gould  v.  Wat- 
son, 80  111.  App.  242;  Bristol  V.  Ross, 
79  111.  App.  261. 

Kansas.  —  Pierson  v.  Benedict,  5 
Kan.  App.  790. 

Nebraska.  —  Bastian  v.  Adams,  (Neb. 
1903)  97  N.  W.  Rep.  231. 

Oregon Brand  v.  Baker,  42  Ore- 
gon 426;  Stites  V.  McGee,  37  Oregon 
574. 

West  Virginia.  —  Morgantown  Sec- 
ond Nat.  Bank  v.  Ralphsnyder,  S4  W. 
Va.  231. 

Wisconsin.  —  State  v.  Circuit  Ct.,  108 
Wis.  77. 

See  also  Brown  v.  Arnold,  127  Fed. 
Rep.  387 ;  A.  B.  Dick  Co.  v.  Wichelman, 
106  Fed.  Rep.  637;  U.  S.  v.  1,621 
Pounds  of  Fur  Oippings.  (C.  C.  A.) 
106  Fed.  Rep.  161 ;  Hook  v.  Mercan- 
tile Trust  Cx).,  (C.  C.  A.)  89  Fed.  Rep. 
410.  But  see  Murray  v.  Derrick,  loi 
Ga.  113,  wherein  it  was  held  to  be 
within  the  discretion  of  the  court  to  set 
aside  at  a  subsequent  term  a  judgment 
against  a  justice  of  the  peace  during 
the  latter's  absence,  the  judge  forgetting 
that  his  permission  for  such  absence, 
had  been  obtained. 

31  §•  8.  •  Chamblee  r.  Cole,  128*  Ala. 
649;  Mclntyer  v.  Houseman,  108  111. 
App.  276 ;  Higinbotham  v.  Chicago  Title, 
etc.,  Co.,  182  111.  68;  California  v,  Har- 
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990-999 


990. 

note  3. 
993. 


994. 


995. 


b.  As  TO  Clerical  Errors  —  (i)  ///  General.  —  See 

Inherent  Power.  —  See  note  I. 

Extant  of  Power.  —  See  note  2. 

(2)  In  What  Respects  Amendable  —  Amoont.  —  See  note  6. 

Mistake  in  Galcnlation.  —^  See  note  I. 

Bate.  —  See  note  2. 

As  to  Parties.  —  See  note  3. 

Mistake  in  Name  or  Description  of  Party.  —  See  note  5* 

See  note  i. 

Description  of  Land.  —  See  note  3. 


Ian,  75  Mo.  App.  506;  Dane  v,  Daniel, 
28  Wash.  155;  Maury  v.  Fitzwater,  88 
Fed.  Rep.  768. 

Praud  and  Want  of  Jurisdiction.  — 
See  Du  Bois  v.  Clark,  12  Colo.  App. 
220 ;  Chadron  Bank  v.  Anderson,  6  Wyo. 
S18. 

A  Judgment  Which  Is  Entirely  Outside 
of  the  Issues  in  the  case,  and  upon  a 
matter  not  submitted  to  the  court  for 
its  determination,  is  a  nullity,  and  may 
be  vacated  and  set  aside  at  any  time 
upon  motion  of  the  defendant.  Gille 
V.  Emmons,  58  Kan.  118. 

Expunging  Void  Orders.  —  "  The  rule 
that  the  court  may  not,  after  the  lapse 
of  the  term,  modify  or  set  aside  its 
final  judgment,  except  motion  to  that 
end  be  entered  at  the  judgment  term, 
has  no  application  to  the  vacating  of 
void  orders."  Peterson  v.  Metropolitan 
Nat.  Bank,  88  III.  App.  190.  See  also 
Parker  v.  Macoy,  91   111.  App.  313. 

IStSO.  8.  California.  —  Homeseeker's 
Loan  Assoc,  v.  Gleeson,  133  Cal.  312; 
Bemmerly  v.  Woodward,  124  Cal.  568. 
See  also  Galvin  v.  Palmer,  134  Cal. 
426,  to  the  effect  that  a  judge  may  can- 
cel an  entry  of  a  judgment  made  by 
the  clerk  without  authority. 

Idaho. —  Wilcox  v.  Wells,  5  Idaho  786. 

Illinois.  —  Fitzgerald  v.  Gore,  105 
111.  App.  242;  Denhard  v.  Dunbar,  98 
111.  App.  266. 

Indiana,  —  Brittenham  v.  Robinson, 
22  Ind.  App.  536. 

Kansas.  —  First  State  Bank  v.  Stev- 
enson, 65  Kan.  816. 

Kentucky.  —  Baro  v.  Holtzhauer,  (Ky. 
1902)  67  S.  W.  Rep.  30. 

Maine.  —  Thomas  v.  Thomas,  98  Me. 
184. 

Missouri.  —  State  v.  White,  75  Mo. 
App.  257. 

North  Carolina.  —  Ricaud  v.  Alder- 
man, 132  N.  Car.  62. 


Ohio.  —  Green  v.  Raitz,  9  Ohio  Cat, 
Dec.  688,  18  Ohio  Or.  Ct.  364. 

Pennsylvania. —  Road  in  North  Frank- 
lin Tp.,  8  Pa.  Super.  Ct.  358 ;  Road  in 
Pocono  Tp.,  22  Pa.  Co.  Ct  105. 

Wisconsin.  —  Bostwick  v.  Van  Vleck, 
106  Wis.  387. 

Pending  Appeal  from  the  judgment  a 
clerical  error  in  writing  the  name  of 
the  defendant  may  be  corrected,  as  the 
court  does  not,  by  such  appeal,  lose 
jurisdiction  of  its  records.  Fay  v, 
Stubenrauch,   141   Cal.  573. 

EfFeot  of  Supersedeas.  —  When  a.  cleri- 
cal error  has  been  made  in  the  entering 
of  a  judgment,  the  trial  court  is  the 
only  forum  in  which  the  error  may  be 
corrected,  and  its  jurisdiction  to  make 
its  record  speak  the  truth  is  not  af- 
fected by  a  supersedeas.  Cochran  v. 
Fidelity  Trust,  etc.,  Co.,  (Ky.  1901)  6a 
S.  W.  Rep.  1038. 

333*  •  1.  Ricaud  v.  Alderman,  132 
N.   Car.   62. 

2.   People  V,  Ward,  141  Cal.  628. 

6.  Wand  v.  Ryan,  166  Mo.  646.  And 
see  West  Chester,  etc..  Plank  Road  Co. 
V.  Chester  County,  21  Pa.  Co.  Ct.  86, 
to  the  effect  that  a  judgment  erroneous 
as  to  the  amount  of  interest  allowable 
may  be  amended  even  after  affirmance 
on  appeal. 

334.  1.  Hastings  v.  Alabama  State 
Land  Co.,  124  Ala.  608,  citing  15  Encyc. 
OF  Pl.  and  Pr.  224. 

2.  Green  v.  Raitz,  9  Ohio  Cir.  Dec. 
688,   18  Ohio  Cir.  Ct.  364. 

3.  Denhard  v.  Dunbar,  98  111.  App. 
266;  Powell  V.  Banks,  146  Mo.  620. 

5.   Fay  v.  Stubenrauch,  141  Cal.  573. 

335.  1.  Bemmerly  v.  Woodward, 
124  Cal.   568. 

3.  Wilcox  V.  Wells,  s  Idaho  786; 
San  Antonio  Nat.  Bank  v.  McLane,  96 
Tex.  48;  Mansel  v.  Castles,  (Tex.  Gv, 
App.  1899)  54  S.  W.  Rep.  299. 
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996.     (4)  Source  of  Amendment  —  Reeord.  —  See  note  I. 
998.     Notice  to  Adverse  Party.  —  See  note  I . 

3.  Amendment  or  Correction  on  Appeal.  —  See  note  2. 
999.    lU  Openiko  AND  Vacating  JvDGKENTS  —  2.  Jnriadiction 
to  Vacate  —  a.  Court  Which   Rendered  Judgment. — See 
notes  2,  4. 

930.  b.  Courts  of  Co-ordinate  Jurisdiction -—Pmnd  in 

Salject-mattcr  of  Jndgmest.  —  See  note  I. 

931.  c.  Vacation  at  Chambers.  —  See  note  3. 

939.    S.  What  Judgments  May  Be  Vacated— i^.  Void  Judg- 
ments. —  See  note  5. 


336.  1.  Crenshaw  v.  Crenshaw, 
(Ky.  1902)  69  S.  W.  Rep.  7";  Wil- 
liams V.  Silvey,  84  Mo.  App.  433 :  ttohm 
V.  Stivers,  75  Mo.  App.  291 ;  State  v. 
White,  75  Mo.  App.  257 ;  Bccher  v. 
Deuser,  169  Mo.  159. 

Stenographer's  Notes  cannot  be  used 
as  evidence  in  correcting  a  judgment. 
Becher  v.  Deuser,   169  Mo.   159. 

33§.  1.  Stitt  V,  Kurtenbach,  85  111. 
App.  38,  holding  that  notice  should  be 
given  whether  the  correction  be  made 
from  data  contained  in  the  record  or 
from  evidence  aliunde. 

2.  Mansel  v.  Castles,  (Tex.  Civ.  App. 
1899)  54  S.  W.  Rep.  299;  Packard  v. 
Kinzie  Ave.  Heights  Co.,  105  Wis.  323. 
See  also  U.  S.  v.  Groome,  13  App.  Cas. 
(D.  C.)  460,  wherein  the  judgment  was 
affirmed  with  leave  to  amend  in  the 
court  below;  Dils  v.  Hatcher,  (Ky. 
1903)  76  S.  W.  Rep.  514. 

Error  as  to  Quantity  of  Land. —  See 
Elliott  V.  BuflSngton,  149  Mo.  663. 

Judgment  Considered  as  Amended. — 
Where  judgment  should  have  been  en- 
tered against  both  joint  defendants,  but 
was  entered  against  one  only,  the  ap- 
pellate court  will  treat  the  judgment  as 
entered  against  both.  McPherson  v. 
Bristol,  122  Mich. ^354. 

A  Judgment  Erroneously  Barring  the 
Bight  of  Redemption  after  sale  will  be 
so  modified  on  appeal  as  to  conform  to 
the  law.  Bonner  Springs  Lodge,  etc., 
Co.  V.  McClelland,  59  Kan.  778,  53  Pac. 
Rep.  866. 

330.  2.  Pending  a  Suit  in  Equity  to 
Bestrain  Proceedings  on  a  judgment  at 
law,  the  court  which  rendered  the  judg- 
ment cannot  hear  a  motion  to  set  it 
aside.  Wilmington  First  Nat.  Bank  r. 
Lieberman,  i  Marv.  (Del.)  367. 


eted  in  the  county  clerk's  office  may  be 
set  aside  by  the  County  Court.  Daniels 
V,  Southard,  36  N.  Y.  App.  Div.  540. 

In  Pennsylvania  a  judgment  of  a 
justice  of  the  peace  filed  in  the  Common 
Pleas  cannot  be  stricken  off  or  opened 
by  the  Court  of  Common  Pleas,  the 
judgment  not  being  void  on  its  face. 
Weldy  V.  Young,  21   Pa.  Co.  Ct.   15. 

In  IVisconsin,  where  a  transcript  of 
a  justice's  judgment  has  been  filed  in 
the  Circuit  Court,  a  motion  attacking 
such  judgment  on  the  gpround  of  want 
of  jurisdiction  in  the  justice  may  be 
made  in  the  Circuit  Court.  Townsend 
V.  Seelig,  113  Wis.  31. 

330.  1.  See  Dixon  v.  Baxter,  xo6 
Ga.  180. 

331.  3.  Chapman  r.  State,  116  Ga. 
598;  Haskens  v.  State,  114  Ga.  837; 
Kime  v.  Fenner,  54  Neb.  476. 

333.  5.  Alabama.  —  Frazier  v,  Mc- 
Whirter,  121  Ala.  308. 

Arkansas Lyons  v.  Green,  68  Ark. 

205. 

Colorado.  —  Symes  v.  Charpiot,  17 
Colo.  App.  463. 

Illinois.  — King  v.  Mitchell,  83  111. 
App.   632. 

Kansas.  —  Osborne  v.  Schlichenmeier, 
(Kan.   1904)   75   Pac.  Rep.  474. 

Kentucky.  —  Hermann  v,  Martin,  107 
Ky.   642. 

New  York.  —  Matter  of  Armstrong, 
72  N.  Y.  App.  Div.  286;  Arents  v. 
Long  Island  R.  Co.,  36  N.  Y.  App.  Div. 
379,  where  the  plaintiff  died  before  de- 
cision of  the  referee ;  Matter  of  Broad- 
way Ins.  Co.,  23  N.  Y.  App.  Div.  282. 

Oklahoma.  —  Phoenix  Bridge  Co.  v. 
Street,  9   Okla.  422. 

Pennsylvania.  —  Mutual  L.  Ins.  Co. 
V.  Tenan,   204   Pa.  St.  332;   Stevenson 


4«  Judgment  of  Justice^s  Court  Docketed    v.  Virtue,  21  Pa.  Co.  Ct.  229. 
in    Another   Court.  —  In    New    York   a         Tennessee.  —  Carter  v.  Kaiser,  (Tenn. 
judgment  of  a  justice  of  the  pe?ice  dock-     Ch.  1898)  48  S.  W.  Rep.  265. 
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333. 
334. 

note  6. 
336. 


338. 
339. 


rf.  Consent  Judgments.  —See  note  2. 

4.  Oronnds  —  b.  At    Common    Law  —  Fraud.  — 

Fraad  Committed  in  Froenring  Judgment.  —  See  note  I. 

PeKjory.  —  See  note  4. 

Want  of  Votiee.  —  See  note  5. 

Want  of  Jnriidiotion.  —  See  note  I. 

Judgments  Against  Persons  under  Diiability.  —  See  note  3. 

Unauthorised  Appearanee  by  Attorney.  —  See  notes  I,  2. 


See 


Texas*  —  Graham  v.  East  Texas 
Land,  etc.,  Co.,  (Tex.  Civ.  App.  1899) 
50  S.  W.  Rep.  579. 

United  States.  —  Maury  v.  Fitzwater, 
88  Fed.   Rep.   768. 

The  Court  of  Its  Own  Motion  may  and 
should  set  aside  the  judgment  in  a 
criminal  case  on  ascertaining  that  there 
was  an  absence  of  jurisdiction.  State 
V.  Jehlik,  66  Kan.  301. 

333.  2.  Mains  v,  Des  Moines  Nat. 
Bank,  113  Iowa  395;  Steiner  v.  Lenz, 
1x0  Iowa  49;  Clark  v.  Charles,  55  Neb. 
202;  Stites  V.  McGee,  37  Oregon  574; 
Seller  v.  Union  Mfg.  Co.,  50  W.  Va. 
208. 

A  Judgment  by  Consent  Allowed  through 
Fraud  of  an  Attorney  was  set  aside  in 
Chadron  Bank  v.  Anderson,  6  Wyo. 
518. 

934.  6.  Crescent  Canal  Co.  v, 
Montgomery,  124  Cal.  134;  Duncan  v, 
Richardson,  i  Marv.  (Del.)  372; 
Turner  v,  Colson,  (Ky.  1900)  55  S.  W. 
Rep.  551 ;  Pelz  v,  Bollinger,  (Mo.  f904) 
79  S.  W,  Rep.  146;  Furman  v.  Fur- 
man,  153  N.  Y.  309;  McGoud  V.  Mee- 
han,  (Supm.  Ct.  Spec.  T.)  30  Misc.  (N. 
Y.)  67 ;  Gillespie  v.  Weiss,  22  Pa.  Co. 
Ct.  177;  Todd  V,  Hoff,  13  Montg.  Co. 
Rep.  (Pa.)  207;  Whittaker  v,  Warren, 
14  S.  Dak.  611;  Cetti  v,  Dunman,  26 
Tex.  Civ.  App.  433 ;  Schneider  v. 
Sellers,  25  Tex.  Civ.  App.  226. 

Fraud  of  Client. —  A  judgment  of  dis- 
missal   entered    on    a    stipulation    pro- 


49 ;  Bates  v.  Hamilton,  144  Mo.  x ;  Pelz 
V.  Bollinger,  (Mo.  1904)  79  S.  W.  Rep. 
146. 

4.  Klaes  v.  Klaes,  103  Iowa  689; 
Munro  v,  Callahan,  55  Neb.  75. 

Peijury  as  to  an  Immaterial  Faet  will 
not  justify  the  vacation  of  a  judgment. 
McDougall  V.   Walling,   21   Wash.  478. 

6.  King  V.  Mitchell,  83  111.  App.  632; 
Hermann  v.  Martin,  107  Ky.  642;  State 
V,  White,  75  Mo.  App.  257;  Duhaime 
V,  Monast,  2p  R.  I.  524 ;  Carter  v. 
Kaiser,  (Tenn.  Ch.  1898)  48  S.  W.  Rep. 
265  (holding  further  that  a  meritorious 
defense  is  not  necessary) ;  Dallas  Oil, 
etc.,  Co.  V.  Port  wood,  (Tex.  Civ.  App. 
1902)  68  S.  W.  Rep.  1017;  Blyth,  etc., 
Co.  r.  Swenson,  15  Utah  345. 

339.  1.  Pries tman  v.  Priestman, 
103  Iowa  320 ;  Stai  v.  Selden,  87  Minn. 
271 ;  Matthews  v.  Noble,  (Supm.  Ct. 
Spec.  T.)  25  Misc.  (N.  Y.)  674;  Matter 
of  Broadway  Ins.  Co.,  23  N.  Y.  App. 
Div.  282 ;  Phoenix  Bridge  Co.  v.  Street, 
9  Okla.  422 ;  Graham  v.  East  Texas 
I^nd,  etc.,  Co.,  (Tex.  Civ.  App.  1899) 
50  S.  W.  Rep.  579 ;  Townsend  v,  Seelig, 
113  Wis.  31. 

8.  Consolidated  Coal  Co.  v.  Oeltjen, 
189  111.  85;  Hawley  v.  Griffin,  121  Iowa 
667  \  Wise  V.  Schloesser,  iii  Iowa  16; 
Taylor  v,  Lovering,  171  Mass.  303; 
Ammon  v,  Wiebold,  61  N.  J.  Eq.  351; 
Roberts  v.  Roberts,  61  Ohio  St.  96;  Ex 
p.  Rountree,  51  S.  Car.  405. 

An  Improper  Dismissal  of  a  Suit  by  a 


cured  without  the  knowledge  or  consent    Guardian  on  behalf  of  his  ward  will  be 


of  the  plaintiff's  attorney,  and  in  fraud 
of  his  rights,  will  be  set  aside.  Toy  v. 
Haskell,  128  Cal.  558. 

Fraud  of  Codefendant.  — The  court 
will  not  set  aside  a  judgment  procured 
through  the  fraud  of  a  defendant  prac- 
ticed upon  a  codefendant  without  the 
authority  or  connivance  of  the  plaintiff. 
Mitchell  V.  Kinnaird,  (Ky.  1899)  52  S. 
W.  Rep.  830. 

336.     1.    Fears   v,    Riley,    148    Mo. 


set  aside.  Bunnell  v.  Bunnell,  ixi  Ky. 
566. 

d39.  1.  Abbett  v.  Blohm,  54  N.  Y. 
App.    Div.   422. 

2.  Du  Bois  V.  Clark,  12  Colo.  App. 
220 ;  Longman  v.  Bradford,  108  Ga. 
572;  Blyth,  etc.,  Co.  v.  Swenson,  15 
Utah   345. 

Effeot  of  Consideration  on  Motion  to  Dii« 
miss.  —  Where  the  defendant's  motion 
to  dismiss  the  original  complaint  on  the 
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939. 

941. 
943. 

notes  5, 

944. 

345. 
346. 
347. 


6. 


Entry  Without  Authority.  —  See  note  4. 
Irregularitiei  in  Proenring  Judgment.  —  See  note  5. 
Frejudloial  Irregularitiof.  —  See  note  3. 
Error  in  Law  IniuiAoiont  Ground.  —  See  note  I. 
Toohnical   Dofenios    Hot   Ground    for   Opening 


.  —  See 


See  note  i. 

c.  Under  Statutes  —  SurpriM.  —  See  note  2. 

Xiftake.  —  See  note  3. 

Aooident  or  Misfortune.  —  See  note  I. 

Ezousable  Hegleot  —  UnaToidable  Ahienoe,  Ete.  —  See  note  2. 

Biokneti  of  Party  or  Couneel.  —  See  note  3. 

HegUgenee  of  Couniel.  —  See  note  5. 


ground  that  the  attorney  who  appeared 
for  him  was  unauthorized  to  do  so  was 
denied,  the  same  question  will  not  be 
considered  on  a  motion  to  vacate  a 
judgment  entered  against  him.  Rob- 
erts V,  Shelton  Southwestern  R.  Co., 
21  Wash.  427. 

339.  4.  Watson  v.  Chappell,  19 
Tex.  Civ.  App.  685. 

6.  Illinois  Steel  Co.  v,  Szutenbach,  67 
111.  App.  280;  Gement  v,  Ireland,  129 
N.  Car.  220;  Follett  v.  Alexander,  58 
Ohio  St.  202 ;  State  v.  Huston,  32  Wash. 

154. 

Want  of  Findings.  —  See  Prondzinski 
V,  Garbutt,  9  N.  Dak.  239. 

341.  8.  Wheeler  v.  Castor,  11  N. 
Dak.  347. 

343.  1.  Bunnell,  etc.,  Invest.  Co. 
V,  Curtis,  5  Idaho  652 ;  Lovelace  v, 
Lovell,  107  Ky.  676  \  Chappell  v.  Real 
Estate  Pooling  Co.,  91  Md.  754;  Kuhn 
V.  Mason,  24  Wash.  94. 

5.  See  Stratton  Bank  v.  Dixon,  105 
Iowa  148. 

6.  Wheeler   v.    Castor,    ii    N.    Dak. 

347. 

944.  1.  Defenie   of  Limitationi.  — 

Contra,  Wheeler  v.  Castor,  11  N.  Dak. 

347. 

In  Pennsylvania.  —  See  Dick  v.  Ma- 
honey,  21  Pa.  Co.  Ct.  241. 

945.  2.  City  St.  Imp.  Co.  v,  Em- 
mons, 138  Cal.  297 ;  Henry  Vogt  Mach. 
Co.  V,  Pennsylvania  Iron  Works  Co., 
(Ky.  1902)  66  S.  W.  Rep.  734;  Lutz 
V,  Alkazin,  (N.  J.  1903)  55  Atl.  Rep. 
1041 ;  Ex  p.  Rountree,  51  S.  Car.  405; 
Dunlop  V.  Schubert,  97  Wis.  135. 

8.  Matter  of  Hickey,  129  Cal.  14; 
Syfers  v.  Keiser,  31  Ind.  App.  6;  Mas- 
ten  V.  Indiana  Car,  etc.,  Co.,  25  Ind. 
App.  175;  Fargo  v,  Keeney,  11  N.  Dak. 


484;  Lindsley  v.  Sparks,  20  Tex.  Civ. 
App.  s6. 
The  Kiitake  Muit  Be  as  to  the  Entry 

of  the  judgment,  and  not  as  to  facts 
in  reliance  upon  the  existence  of  which 
a  stipulation  for  judgment  was  entered 
into.      Stites    v,    McGee,    37    Oregon 

574. 

346.  1.  Thum  v.  Pyke,  6  Idaho  359 ; 
Snelling  r,  Lewis,  (Ky.  1904)  78  S.  W. 
Rep.  1 1 24;  Small  v.  Reeves,  104  Ky. 
289 ;  Cooley  v,  Barbourville  Land,  etc., 
Co.,  (Ky.  1897)  43  S.  W.  Rep.  464; 
Anthony  v.  Karbach,  64  Neb.  509. 

Neglect  of  Counsel  to  Pay  Costs  im- 
posed as  a  condition  on  granting  a  mo- 
tion for  a  new  trial  is  not  unavoidable 
casualty  or  misfortune  within  the  mean- 
ing of  the  Oklahoma  statute.  Wynn  v. 
Frost,  6  Okla.  89. 

8.  Morrell  Hardware  Co.  v.  Princess 
Gold  Min.  Co.,  16  Colo.  App.  54;  Whit- 
ney V.  Sherin,  74  Minn.  4;  Clement  v. 
Ireland,  129  N.  Car.  220. 

Insanity.  —  Where  a  judgment  has 
been  rendered  against  an  insane  person 
it  may  be  set  aside  under  the  Indiana 
statute  providing  for  the  vacating  of 
judgments  taken  against  one  through 
his  mistake,  inadvertence,  surprise,  or 
excusable  neglect.  Judd  v.  Gray,  156 
Ind.   278. 

347,  8.  Snelling  v.  Lewis,  (Ky. 
1904)  78  S.  W.  Rep.  1 1 24. 

5.  Brand  v.  Baker,  42  Oregon  426 
[citing  15  En  CYC.  of  Pl.  and  Pr.  247]  ; 
Brunswick-Balke-Collender  Co.  v.  0*Don- 
nell,  loi  111.  App.  533;  Funk  v.  Kansas 
Mfg.  Co.,  53  Neb.  450 ;  Wilson  v.  Smith, 
17  Tex.  Civ.  App.  t88. 

Erroneous  Advioe  of  Counsel. —  Fears 
r.  Riley,  148  Mo.  49;  Phifer  v.  Trav- 
ellers* Ins.  Co.,  123  N.  Car.  405. 
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349.     Vrand  or  CoUosion  of  Attorney.  —  See  note  2. 

[That  the  Conclniiont  of  Law  Are  Uiunpported  by  the  Findingt  is 
ground  for  setting  aside  the  judgment  and  entering  a  new  judg- 
ment in  accordance  with  the  findings.**] 

6.  Application  —  a.  Who   May   Apply  —  (i)  General 

Rule  —  Only  Partiee  May  Apply.  —  See  notes  3,  4. 


950. 
351. 

note  4. 


(2)  Strangers,  —  See  note  2. 

Strangers  to  Beeord    Who  Are  Beal  Partiei  in   Intereit.  —  See 


Jodgment  Orediton.  —  See  note  5* 

b.  Manner  OF  Application  —  (i)  Error  Coram  Nobis. 
—  See  note  i. 

Writ  Snpeneded  by  Other  Prooeedingt.  —  See  notes  6,  8. 
(4)  Direct  Action.  —  See  note  9. 
Parties.  —  See  note  4. 

(6)  Motion  —  (a)  In  General.  —  See  note  6. 
358.     See  note  i. 


354. 


355. 
357. 


d49«    S.  Unanthorised  Compromise  by    taining  a  review  of  the  law  and  facts 


Attorney.  —  A  petition  which  alleges 
that  the  petitioner's  attorney  failed  to 
make  a  proper  defense  and  instead  com- 
promised the  case  without  authority  is 
insufficient    in    not    alleging    fraud    or 


that  its  application  is  limited  to  those 
cases  not  provided  for  by  statute." 

8.  King  V.  Mitchell,  83  III.  App.  632 ; 
Gould  V,  Watson,  80  111.  App.  242. 

355.    9.  Excuse  for  Failure  to  Koto 


collusion.     Adams   v.    Beaumont   First    in    Original   Case.  —  While     a     direct 


Nat.   Bank,    (Tex.   Civ.  App.   1899)    52 
S.  W.  Rep.  642. 

%a.  Shafer  v.  Lacy,  121  Cal.  574,  de- 
cided under  Code  Civ.  Pro.  Cal.,  8  663, 
See  generally  Judgments. 

3.  Interrention.  —  One  who  has  a 
substantial  interest  may  intervene  and 
be  made  a  party.  Walker  v.  Equitable 
Mortg.  Co.,  114  Ga.  862. 

4.  Pinkham  v,  Pinkham,  61  Neb.  336. 

350.  2.  Tyler  r.  Aspinwall,  73 
Conn.  493;  Covey  v.  Wheeler,  2^  Pa. 
Co.  Ct.  467;  Gaehring  v.  Haedrich,  8 
Pa.  Super.  Ct.  507 ;  McGhee  v.  Romatka, 
18  Tex.  Civ.  App.  436,  rehearing  denied 
(Tex.  Civ.  App.  1898)  47  S.  W.  Rep. 
282 ;  Kuhn  v.  Mason,  24  Wash.  94. 

351.  4.  Compare  Cosgrove  v.  U.  S., 
33  Ct.  CI.  67,  where  the  petition  of  an 
heir  to  vacate  a  judgment  entered 
against   an   administratrix   was   denied. 

6.  See  Markell  v.  Hill,  (Supm.  Ct. 
Spec.  T.)   34  Misc.   (N.  Y.)    133. 

354.  1.  State  v,  Garkson,  88  Mo. 
App.  553 ;  State  v.  White,  75  Mo.  App. 

25/. 

6.  Dobbs  V,  State,  63  Kan.  321, 
wherein  it  was  said  that  "  the  common- 
law  writ  of  coram  nobis  is  not  entirely 
obsolete  in  Kansas,  but  it  is  so  largely 
superseded  by  statutory  methods  for  ob- 


action  to  set  aside  a  judgment  obtained 
by  fraud  is  proper,  yet  a  complaint  not 
showing  facts  and  circumstances  by  way 
of  excuse  for  not  applying  by  motion 
in  the  original  cause  is  demurrable. 
Freeman  v.  Wood,  11  N.  Dak.  1. 

357.  4.  A  Defendant  Who  Haa  Ho 
Further  Interest  in  the  litigation  and 
against  whom  no  relief  is  sought  need 
not  be  joined  in  an  action  to  set  aside  a 
decree.  Morrison  v.  Morrison,  25  Wash. 
466.  > 

6.  Chamblee  v.  Cole,  128  Ala.  649; 
Ex  p.  Carolina  Nal.  Bank,  56  S.  Car. 
12;  Griffith  V.  Maxwell,  25  Wash.  658; 
Spokane,  etc..  Lumber  Co.  v.  Stanley, 
25  Wash.  653 ;  Sturgiss  v.  Dart,  23 
Wash.  244. 

Motion  Direct  Attack.  —  See  Dane  v. 
Daniel,  28  Wash.  155. 

Issnes  Passed  upon  Kot  Beopened.  — 
As  under  the  writ  coram  nobis  at  com- 
mon law,  issues  passed  upon  by  the 
court  in  rendering  judgment  will  not  be 
reopened.  Gould  v.  Watson,  80  111.  App. 
242. 

35§«  1.  Coram  Nobis  Beplaoed  by  Mo- 
tion. —  In  Illinois  it  is  provided  by 
statute  that  errors,  such  as  rendering 
a  judgment  against  an  insane  person, 
which  at  common  law  could  be  corrected 
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SK58.     Irreguiariti«i.  —  See  note  2. 

StSO.     Judgment  Obtained  by  Fraud.  —  See  note  3. 

Want  of  Jnriediction.  —  See  note  4. 
360.     Judgment  npon  Unaathoriied  Appearaaoe  of  Attonej.  —  See  note  I. 

363.  (9)   Waiver  of  Objection   to  Form  of  Remedy.  —  See 
notes  4,  5. 

364.  c.  Time  of  Application  —  (2)  Statutory  Limitations. 
—  See  note  2. 

365.     Jndgmenta  Against  Honresidente.  —  See  note  I. 
Wben  Time  Begins  to  Bon.  —  See  notes  3,  4. 
limitatione    Inapplioable    to    Xotioni    Bot   under    Btatnto.  —  See 


366« 

note  4. 
367. 


Laehei  Within  BUtntory  Period.  —  See  notes  I,  2,  4,  5. 


by  coram  nobis  may  now  be  corrected 
by  motion  in  writing.  Consolidated 
Coal  Co.  V,  Oeltjen,  189  111.  85. 

358.  2.  Griffith  v.  Maxwell,  25 
Wash.  658. 

A  Judgment  Against  an  Infant  pro- 
cured without  the  appointment  of  a 
guardian  ad  litem  is  properly  attacked 
by  motion  in  the  cause.  Robertson  v. 
Blair,  56  S.  Car.  96. 

359.  8.  Gutterson  v.  Meyer,  (Neb. 
1903)   94  N.  W.  Rep.  969. 

4.  Jndge  Disqnalifled  by  Belationship. 
—  Where  the  judge  who  tried  the  case 
was  disqualified  by  relationship  to  one 
of  the  parties  a  motion  to  set  aside  the 
judgment  is  the  proper  method  of  pro- 
cedure. Matthews  v.  Noble,  (Supm.  Ct. 
Spec.  T.)   25  Misc.  (N.  Y.)  674. 

360.  1.  See  Du  Bois  v,  Clark,  12 
Colo.  App.  220. 

263.  4.  Rustad  v.  Bishop,  80  Minn. 
497.  See  also  Johnson  v,  Nash-Wright 
Co.,  121  Iowa  173. 

5.  Henry  Vogt  Mach.  Co.  v.  Pennsyl- 
vania Iron  Works  Co.,  (Ky.  1902)  66 
S.   W.  Rep.  734. 

d64.  8.  Canadian,  etc.,  Mortg.,  etc., 
Co.  V.  Garita  Land,  etc.,  Co.,  140  Cal. 
672 ;  Walker  v.  Equitable  Mortg.  Co., 
114  Ga.  862;  Wingfield  v.  Cotton,  (Ky. 
1889)  56  S.  W.  Rep.  813;  Snyder  v. 
Cox,  (Ky.   1899)   S3  S.  W.  Rep.  263. 

Averment  of  Exoose  for  Belay.  —  See 
Judd  V.  Patten.  13  S.  Dak.  648. 

965.  1.  Quinton  v.  Durein,  59  Kan. 
772. 

8.  Nomborg  v.  Larson,  69  Minn.  344 ; 
McCloud  r.  Meehan,  (Supm.  Ct.  Spec. 
T.)  30  Misc.  (N.  Y.)  67 ;  Minnesota 
Thresher  Mfg.  Co.  v.  H0I2,  10  N.  Dak. 
76.  See  also  Brand  v.  Baker,  42  Ore- 
gon 426. 


Preenmption  of  Hotiee. —  Unless  af- 
firmatively shown  to  the  contrary  it  will 
be  presumed  that  a  party  seeking  the 
vacation  of  a  judgment  had  notice  of 
the  rendition  thereof.  Judd  v.  Patton, 
13  S.  Dak.  648. 

Preeenoe  of  the  Defendant  in  Oonrt 
at  the  time  of  the  rendition  of  the  judg- 
ment is  sufficient  notice  to  him.  Tongue 
V,  Brewster,  35  Oregon  228. 

4.  Kerns  v.  McAulay,  8  Idaho  558; 
Lees  r.  Freeman,  19  Utah  481. 

Sld6«  4.  Du  Bois  v.  Qark,  12  Colo. 
App.    220. 

New  Tork  Statute. —  McGoud  v.  Mee- 
han, (Supm.  Ct.  Spec.  T.)  30  Misc.  (N. 
Y.)  67. 

aor.  1.  See  Blyth,  etc.,  Co,  v. 
Swenson,    15   Utah  345. 

8.  See  Donald  v,  Bradt,  15  Colo.  App. 
414;  Kuhn  V,  Mason,  24  Wash.  94. 

4.  Lees  r.  Freeman,  19  Utah  481.  But 
see  Blyth,  «tc.,  Co.  r.  Swenson,  15  Utah 

345. 

5.  Nomborg  v.  Larson,  69  Minn.  344. 
Effect   of    Continnances  —  Contra.  ^ 

Under  the  Kentucky  statute  providing 
that  the  court  may  correct  its  judg- 
ment within  sixty  days  of  the  rendition 
thereof,  and  not  afterwards,  it  has  been 
held  that  the  continuance  of  a  motion 
made  within  the  statutory  time  does 
not  give  power  to  the  court  to  enter 
an  order  setting  aside  the  judgment 
after  the  lapse  of  sixty  days.  Williams 
V.  Williams,  107  Ky.  496. 

But  a  distinction  is  made  between 
motions  to  set  aside  orders  and  those  to 
obtain  new  trials,  Williams  v.  Williams, 
T07  Ky.  496;  and  where  a  motion  to 
set  aside  an  order  of  sale  was  made 
within  the  statutory  time,  it  was  held 
that  the  order  of  sale  was  suspended 
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968.     (3)  Laches  —  Due  Diligenoe  Beqvired.  —  See  note  I. 
370.     Vo  Absolute  Bale.  —  See  note  1 . 

When  Kale  Inapplioable.  —  See  note  4. 
37 !•     Laches  of  Both  Parties.  —  See  note  I. 

d.  Requisites  of  Application  —  (i)  In  General — 

Hreeeisity  to  State  FacU.  —  See  note  2. 

until   decision    of   the   motion,    though        370.     1.  Lapse  of  Time  Held  to  In- 
after  the  expiration  of  the  time  sped-    dioate  Laehes.  —  Seven    years,    Schimpf 


fied  in  the  statute  for  setting  aside. 
Forest  Hill  Bldg.,  etc.,  Assoc,  v.  Mc- 
Evoy,  (Ky.  1903)  66  S.  W.  Rep.  1031. 
And  where  a  motion  for  a  new  trial 
is  made  within  the  proper  time  the 
judgment  is  suspended  until  the  decision 
of  such  motion  though  after  the  expira- 
tion of  the  statutory  time.  Trapp  v. 
Aldridge,    (Ky.    190a)    67    S.   W.   Rep. 

834. 

368*  1.  Kuhn  v.  Mason,  24  Wash. 
94,  quoting  15  Encyc.  of  Pl.  and  Pr. 
268.     See  also  the  following  cases: 

Calif omia.  —  Sheehan  v,  Osborn,  138 
Cal,  512. 

Illinois,  —  Fischer  v.  Stief el,  1 79  111. 

59. 

Michigan,  —  Schimpf  v,  Wayne  Cir- 
cuit Judge,  129  Mich.  103. 

Missouri,  —  Windes  v,  Earp,  150  Mo. 
600. 

Minnesota,  —  Aldrich  v.  Chase,  70 
Minn.  243. 

New  Jersey.  —  Graham  v.  Donohue, 
(N.  J.  1897)  38  Atl.  Rep.  857. 

New  York,  —  Koehler  v.  Brady,  82 
N.  Y.  App.  Div.  279;  Hirshbach  v. 
Ketchum,  79  N.  Y.  App.  Div.  561 ;  Mac- 
Nabb  V,  Porter  Air-Lighter  Co.,  44  N. 
Y.  App,  Div.  102. 

Oregon,  —  Coast  Land  Co.  v,  Oregon 
Pac.  Colonization  Co.,  44  Oregon  483 ; 
Tongue  v,  Brewster,  35  Oregon  228. 

Pennsylvania,  —  O'Brien  v.  Sylvester, 
12  Pa.  Super.  Ct.  408;  Citizens*  Trust, 
etc.,  Co.  V,  Goodchild,  195  Pa.  St.  80; 
In  re  Mutual  Ben.  Co.,  190  Pa.  St.  355 ; 
Sullivan  v.  Sweeney,  189  Pa.  St.  474; 
Gillespie  v,  Rogers,  184  Pa.  St. 
488;  Weldy  V.  Young,  21  Pa.  Co.  Ct. 
15. 


V.  Wayne  Circuit  Judge,  •  1 29  Mich. 
I03;  Lindell  Real- Estate  Co.  v,  Lindell, 
142  Mo.  61  ;  five  years,  Hirshbach  v, 
Ketchum,  79  N.  Y.  App.  Div.  561 ; 
Coast  Land  Co.  v.  Oregon  Pac.  Coloni- 
zation Co.,  44  Oregon  483 ;  Robertson 
V,  Blair,  56  S.  Car.  96. 

4.  Rue  V.  Guinn,  137  Cal.  651. 

37  !•  1.  See  Lyons  v.  Green,  68 
Ark.  205. 

8.  Donald  v.  Bradt,  15  Colo.  App. 
414;  Ryan  v.  Roth,  zi  Ohio  Cir.  Dec. 
297,  20  Ohio  Cir.  Ct.  472. 

Fraud  in  Obtaining  Judgment. —  Pro- 
vins  V.  Lovi,  6  Okla.  94.  To  the  same 
effect  see  Gazzam  v.  Reading,  202  Pa. 
St.  231.  See  also  Chadron  Bank  v. 
Anderson,  6  Wyo.  518,  wherein  the  peti- 
tion was  held  to  be  sufficient. 

ATerment  of  Injury  to  Applicant.  —  See 
Van  Every  v,  Sanders,  (Neb.  1903)  95 
N.  W.  Rep.  870. 

Averment  of  Interest.  —  The  petition 
should  "  allege  such  an  interest  in  the 
petitioner  as  would  justify  him  in  ask- 
ing for  an  order  vacating  the  judg- 
ment."    Kuhn  V.  Mason,  24  Wash.  94. 

Averment  of  Valid  Defense.  —  In  a 
petition  to  set  aside  a  judgment  as  void 
for  want  of  service  an  averment  of 
meritorious  defense  to  the  action  is  not 
necessary.  Symes  v,  Charpiot,  17  Colo. 
App.  463 ;  Keely  v.  East  Side  Imp.  Co., 
16  Colo.  App.  365. 

Issues  Should  Be  Set  Out  where  re- 
lief is  sought  on  the  ground  of  newly 
discovered  evidence,  so  that  the  court 
may  determine  the  materiality  of  such 
evidence.  Brashears  v.  Dickinson, 
(Ky.  1902)  66  S.  W.  Rep.  816. 

Averment  that  Applicant  Was  Not  Neg- 


Soutk  Carolina,  —  Robertson  t/.  Blair,    ligent.  —  In  an  action  to  vacate  a  judg- 


56  S.  Car.  96. 

Washington,  —  Denton  v.  Merchants* 
Nat  Bank,  18  Wash.  387. 

West  Virginia*  —  Seymour  v,  Alkire, 
47  W.  Va.  302. 

United  States.  — SiV/qt  Peak  Gold 
Min.  Co.  V.  Harris,  1x6  Fed.  Rep. 
439- 


ment  on  the  ground  of  fraud,  the  plain- 
tiff must  allege  sufficient  to  show  that 
the  failure  to  secure  a  just  decision  at 
the  former  trial  is  not  attributable  to 
his  own  fault  or  negligence.  Miller  v. 
Miller,  (Neb.  1903)  95  N.  W.  Rep.  1010, 
See  also  Robinson  v,  Davis,  66  Ark. 
429. 
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979*     autntory  Orounds.  —  See  note  I. 

(2)  No  Particular  Form  Requisite.  —  See  note  2. 
973.    e.  Notice  of  Application  — (i)  Necessity  Of—httn 

X^q^ration  of  Twnn.  —  See  note  3. 

975.  (3)  Sufficiency,  —  See  note  2. 

976.  (4)  Service  —  iTpon  Whom  Xutt  Bo  lUdo.  —  See  note  2. 
6.  Terifled  Answer.  —  See  note  5. 

977.  7.  Affldavit  of  Meritorious  Defense  —  a.  General  Rule. 
—  See  note  i. 

978.  See  note  i. 

b.  Exception.  —  See  note  2. 
980.    8.  Counter-affidavits.  —  See  note  2. 


AYormont  that  Some  Judgmont  Will  Hot 
Bo  Bntorod.  —  In  Washington  it  is  held 
that  unless  the  petition  alleges  that  a  re- 
trial of  the  cause  will  eventuate  in  1 
different  judgment,  the  judgment  will 
rot  be  vacated.  Kuhn  v.  Mason,  24 
Wash.  94. 

373.  1.  Roberts  v.  Sheltoa  South- 
western R.  Co.,  21  Wash.  42.-. 

8.  Bradley  v.  Slater,  58  Neb.  554. 

dT3«  3.  Porter  v.  Orient  Ins.  Co., 
72  Conn.  519;  Brady  v.  Washington 
Ins.  Co.,  67  111.  App.  159;  Browne  v. 
Kiel,  117  Iowa  316;  Johnson  v.  Marcom, 
121  N.  Car.  83;  State  r.  Superior  Ct, 
X9  Wash.  128;  Hook  v.  Mercantile 
Trust  Co.,  (C.  C.  A.)  89  Fed.  Rep. 
410. 

Sorvioo  on  Codofonda&t. —  When  one 
of  three  defendants  against  whom  a 
judgment  has  been  entered  seeks  to 
have  it  set  aside  as  to  him,  the  other 
two  defendants,  not  contesting  their 
liability  thereunder,  need  not  be  served 
with  a  notice  of  motion  to  set  aside, 
as  they  are  not  adverse  parties.  Blyth, 
etc.,  Co.  V.  Swenson,  15  Utah  345. 

975.  8.  See  City  St.  Imp.  Co.  v. 
Emmons,  138  Cal.  297. 

370.  8.  Dane  v,  Daniel,  28  Wash. 
155 ;  Sturgiss  v.  Dart,  2z  Wash. 
244. 

Votioo  to  Attomoy  of  Booord.  —  See 
Phelps  V.  Heaton,  79  Minn.  476. 

5.  Waters  v.  Baker,  (Neb.  1901)  96 
N.  W.  Rep.  78. 

Fnll  Answer  —  What  Constitntos. — An 
answer  on  information  and  belief  is 
evasive  and  not  a  full  answer.  Oakes  v. 
Ziemer,  62  Neb.  603. 

AfldaTit  of  Merits  in  Lien  of  Answer.  — 

In  North  Dakota,  where  a  verified 
answer  is  not  submitted,  the  trial  court 
may,-  in  its  discretion,  accept  in  lieu  of 
such    answer   an    affidavit    setting    out 


a  valid  defense  to  the  plaintiff's  cause 
of  action.  Wheeler  v.  Castor,  11  N. 
Dak.  347. 

Heed  Kot  Be  Complete  Defense.  —  An 
answer  setting  out  a  defense  to  any 
substantial  part  of  the  plaintiff's  claim 
will  be  sufficient  to  entitle  the  defend- 
ant to  a  vacation  of  the  judgment. 
Kime  t/.  Fenner,  54  Neb.  476. 

When  Answer  Unneoofsary.  —  Under 
Civ.  Code  Neb.,  S  602,  in  a  proceeding 
to  vacate  a  judgment  for  irregularity 
in  obtaining  it,  the  tender  of  a  verified 
answer  with  the  motion  is  not  neces- 
sary.   Fisk  V.  Thorp,  60  Neb.  713. 

377.  1.  Maryland  Steel  Co.  v.  Mar- 
ney,9i  Md.  360  [citing  15  Encyc.  of  Pl. 
AND  pR.  277"^  ;  Block  V.  Kearney,  132 
Cal.  xviii,  64  Pac.  Rep.  267 ;  Donald  v. 
Bradt,  15  Colo.  App.  414;  Sandowitz  v. 
Duane,  (Supm.  Ct.  App.  T.)  30  Misc. 
(N.  Y.)  630;  Kramer  v.Gerlach,  (Supm. 
Ct.  App.  T.)  28  Misc.  (N.  Y.)  525; 
Wheeler  v.  Castor,  11  N.  Dak.  347 ; 
Judd  V.  Patton,  13  S.  Dak.  648;  State 
V.  Lockhart,  18  Wash.  531. 

378.  1.  Oeneral  Denial  IntniBleient.— 
An  answer  containing  merely  a  general 
denial  of  the  plaintiff's  cause  of  action 
is  not  a  compliance  with  the  loxva  stat- 
ute requiring  the  applicant  to  set  forth 
a  valid  defense  to  the  plaintiff's  case. 
Johnson  v.  Nash- Wright  Co.,  121  Iowa 

173- 
8.  Frand.  —  Where   a   judgment  was 

set  aside  on  the  ground  of  fraud  and 
the  applicant  was  allowed  to  file  an 
answer  and  cross-complaint,  an  affidavit 
of  merits  was  held  to  be  unnecessary. 
Crescent  Canal  Co.  v,  Montgomery,  124 
Cal.   134. 

d§0.  8.  Masten  v.  Indiana  Car, 
etc.,  Co.,  25  Ind.  App.  175;  Minnesota 
Thresher  Mfg.  Co.  r.  Holz,  10  N.  Dak 
16. 
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381. 

Court  - 
383. 
383. 
384. 

385. 

386. 


Upon  £z  Parte  Application.  —  See  note  2. 

9.   Hearing    and    Determination  —  a.   DISCRETION    OF 
{i)  In  General.  —  See  note  3. 
See  note  i. 

2)  Abuse  of  Discretion.  —  See  note  i. 

ee  note  i. 
Application  as  Matter  of  Bight  under  Statute.  —  See  note  3* 

b.  Rules  of  Decision  —  (i)  ///  General.  —  See  note  2. 

It  Is  No  Abuse  of  Discretion.  —  See  notes  3,  5* 

See  note  2. 

(2)  Burden  of  Proof  .  —  See  note  4. 


§ 


391.  2.  Silver  Peak  Gold  Min.  Co. 
V.  Harris,  ii6  Fed.  Rep.  439,  citing  15 
Encyc.  of   Pl.  and  Pr.  281. 

8.  Wheeler  v.  Castor,  11  N.  Dak.  347, 
citing  15  Encyc.  of  Pl.  and  Pr.  281. 
See  also  the  following  cases: 

Georgia.  —  Bowen  v.  Wyeth,  119  Ga. 

687. 

Illinois.  —  Bninswick-Balke-CoUender 
Co.  V.  O'Donnell,  loi  111.  App.  533; 
Goodwillie  v.  Schaub,  93  111.  App.  311. 

Nebraska.  —  Eager  v.  Blake,  (Neb. 
1901)  96  N.  W.  Rep.  74. 

New  Jersey.  —  Meyers  v.  Conover,  65 
N.  J.  L.  187. 

New  York.  —  McCredy  v.  Woodcock, 
41  N.  Y.  App.  Div.  526 ;  Smith  v.  Smith, 
40  N.  Y.  App.  Div.  251. 

Pennsylvania.  —  Freeman  v.  Sanner, 
1 1  Pa.  Super.  Ct.  42 ;  Mullet  v.  Hensel, 
7  Pa.  Super.  Ct.  524. 

South  Dakota.  —  G.  S.  Congdon 
Hardware  Co.  v.  Consolidated  Apex 
Min.  Co.,  II  S.  Dak.  376. 

Texas.  —  Watts  v.  Bruce,  31  Tex. 
Civ.  App.  347- 

Virginia.  —  Powers  v.  Carter  Coal, 
etc.,  Co.,  100  Va.  450. 

Washington.  —  Swanson  v.  Hoyle,  3a 
Wash.    169;    McCord   v.    McCord,    24 
Wash.  529;  McDougall  v.  Walling,  21 
Wash.  478. 

United  States.  —  Silver  Peak  Gold. 
Min.  Co.  V.  Harris,  ii6  Fed.  Rep.  439; 
Whitworth  v.  U.  S.,  (C  C.  A.)  114  Fed. 
Rep.  302 ;  Dexter  v.  Kellas,  (C.  C.  A.) 
113  Fed.  Rep.  48. 

383.  1.  Wheeler  v.  Castor,  11  N. 
Dak.  347  [citing  15  Encyc  op  Pl.  and 
Pr.  282];  Bowen  v.  Wyeth,  119  Ga. 
687 ;  Henry  Vogt  Mach.  Co.  v.  Pennsyl- 
vania Iron  Works  Co.,  (Ky.  1902)  66 
S.  W.  Rep.  734;  Turner  v.  Davis,  132 
N.  Car.  187;  Com.  v.  Mellet",  196  Pa. 
St.   243;    Blauvelt  v.   Kemon,    196    Pa. 


St.  128;  Swanson  v.  Hoyle,  3a  Wash. 
169. 

383.  1.  Diseretion  Should  Best  on 
Competent  Evidence,  —  Com.  v.  Masonic 
Home,  7  Pa.  Dist.  103. 

384.  1.  Gilbert  v.  Marrow,  54  Neb. 
77  \   Dunlop  V.  Schubert,  97  Wis.   135. 

3.  Quinton  v.  Durein,  59  Kan.  772,  51 
Pac.  Rep.  898,  decided  under  a  statute 
giving    a    right    to    have    a    judgment 
rendered    on    constructive    service    set 
aside. 

385.  8.  Ukiah  Bank  v.  Reed,  130 
Cal.  xviii,  63  Pac.  Rep.  68. 

Sui&eieney  of  Evldenee  Question  for 
Court.  —  In  Ex  p.  Roundtrec,  51  S.  Car. 
405,  it  was  held  that  where  there  is 
some  evidence  of  surprise  its  weight 
and  sufficiency  are  exclusively  for  the 
trial  court. 

8,  Braden  v.  Wilson,  19  Pa.  Co.  Ct. 
650;  Com.  V.  Masonic  Home,  7  Pa. 
Dist.  103. 

6.  Geesey  v.  Stouch,  94  Md.  75,  hold- 
ing that  "  motions  to  strike  out  judg- 
ments should  be  supported  by  clear  and 
convincing  proof  in  addition  to  the  ex 
parte  affidavit  of  the  defendant;" 
Oberly  v,  Oberly,  190  Pa.  St.  341.  See 
also  Mullet  v.  Hensel,  7  Pa.  Super.  Ct. 
524,  holding  that  it  was  proper  to  re- 
fuse to  open  a  judgment  in  the  un- 
corroborated testimony  of  a  single  wit- 
ness, the  defendant  not  being  a  com- 
petent witness ;  Swann  v.  State,  (Tex. 
Crim.  1 901)  64  S.  W.  Rep.  1042. 

386.  2.  See  Todd  v.  Hoff,  13 
Montg.  Co.  Rep.  (Pa.)  207. 

4.  Donald  v.  Bradt,  15  Colo.  App. 
414;  Johnson  v.  Nash- Wright  Co.,  121 
Iowa  173;  McCormick  v.  McCormick, 
109  Iowa  700 ;  Famsley  v.  Stillwell, 
107  Iowa  631 ;  Braden  v.  Wilson,  19  Pa. 
Co.  Ct.  650 ;  Com.  v.  Masonic  Home,  7 
Pa.,  pist  103. 
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386.    (3)  Verdict  for  Applicant  Must  Be  Sustainable.  —  See 
note  6. 

(4)  Applications   Favored   in    Doubtful   Cases.  —  Sec 
note  7. 

887.    c.  Adjudication  as  to  Ground  of  Application. 

—  See  notes  3,  4. 

388.    d.  Adjudication   as   to   Valid    Defense.  —  See 

notes  I,  3. 

890.    10.  ImpositioB  of  Terms  — ^.  Power   of   Court   to 
Impose.  —  See  note  i. 

b.  What  Terms  May  Be  Imposed  —  Payment  of  coits  or 

Amonnt  Admitted.  —  See  note  5* 

391.     LtmitatioiiB  upon  luuee.  —  See  note  2. 

jnd^^ent  to  Bemain  as  Secnrity.  —  See  note  4. 

393.    c.  Effect  of  Noncompliance  with  Terms.  —  See 
note  2. 


Preponderaaoe  of  Evldenoe  Heeesiary.  -- 

See  Chilhowie  Lumber  Co.  v.  Lance, 
50  W.  Va.  6z^t  wherein  it  was  said 
that  the  decision  of  the  lower  court 
refusing  to  set  aside  a  judgment  will 
not  be  disturbed  by  the  appellate 
court  unless  the  motion  was  supported 
by  a  clear  preponderance  of  evidence. 

Judgment  Preeumed  to  Be  Begalar. — 
Where  a  document  on  file  in  the  case, 
in  the  forr.  of  an  affidavit,  but  not 
sworn  to,  recites  that  all  parties  were 
duly  served,  due  service  will  be  pre- 
sumed, and  in  the  absence  of  an  affi- 
davit on  behalf  of  the  applicant  to  set 
aside  the  judgment,  stating  that  such 
service  was  not  made,  the  judgment 
will  not  be  set  aside.  State  v.  Superior 
Ct,   19  Wash.   128. 

Exception  —  Fiduciary  Belation.  — 
Where  the  judgment  creditor  stands  in  a 
fiduciary  relation  to  the  defendant, 
being  his  agent,  the  burden  is  on  him 
to  show  the  absence  of  fraud.  Gillespie 
V.  Weiss,  22  Pa.  Co.  Ct.  177. 

dS6.  6.  Freeman  v,  Sanner,  11  Pa. 
Super.  Ct.  42. 

7.  Ditcrelion  Broader  Where  Case  Ii 
Held  Open.  —  In  Sinclair  v.  Narra- 
gansett  Lead,  etc.,  Co.,  87  Mo.  App. 
268,  it  was  said :  "  The  latitude  of  dis- 
cretion is  indulged  to  a  broader  degree 
when  the  act  of  the  court  results  in 
holding  the  case  bpen,  so  that  justice 
will  yet  be  had,  than  where  such  action 
is  final  in  its  result." 

3§7.  3.  Smead  Foundry  Co.  v, 
Chesbrough,  6  Ohio  Cir.  Dec.  670,  18 
Ohio  Cir.  Ct.  783. 

4.   Blauvelt   v,    Kemon,    196    Pa.  St. 


128,  the  court  saying:  "  It  is  a  mistake 
to  suppose  that  the  court  to  which  the 
application  is  made  cannot  judge  of  the 
weight  of  the  evidence  and  the  credi- 
bility of  the  witnesses,  but  in  every 
case  where  there  is  a  conflict  of  testi- 
mony must  send  the  case  to  the  jury." 

38§«  1.  Stratton  Bank  v.  Dixon, 
105  Iowa  148;  Clark  v,  Charles,  55 
Neb.  202;  Gilbert  v.  Marrow,  54  Neb. 
77  \  Follett  V.  Alexander,  58  Ohio  St. 
202. 

Sufficieney  of  Evidenoe  Hot  Coneldered. 
—  See  Williams  v.  Breen,  25  Wash.  666. 

8.  Order-  Hot  Void,  but  Voidable.  — 
Newman  v.  Desnoyers,  64  Ohio  St.  447. 

290,  1  Powers  v.  Carter  Coal,  etc., 
Co.,  100  Va.  450  [quoting  15  Encyc. 
OF  Pl.  and  Pr.  288-290] ;  Erwin  v. 
Archenhold  Co.,  (Tex.  Civ.  App.  1903) 
77  S.  W.  Rep.  823. 

6.  Town  V.  Guerguin,  93  Tex.  608 
Vciting  15  Encyc.  of  Pl.  and  Pr.  290] ; 
Port  Huron  Engine,  etc,  Co.  v.  Clem- 
ents, 113  Wis.  249. 

On  Opening  a  Satiified  Jadgment  the 
plaintiff  may  be  required  to  repay  to 
the  defendant  the  amount  paid  on  the 
judgment  together  with  costs  and  the 
defendant's  disbursements  on  appeal. 
McCredy  v.  Woodcock,  41  N.  Y.  App. 
E)iv.   526. 

391.  8.  Erwin  v.  Archenhold  Co., 
(Tex.  Civ.  App.  1903)  77  S.  W.  Rep. 
823. 

4.  Port  Huron  Engine,  etc.,  Co.  v. 
Gements,  113  Wis.  249. 

392.  8.  Town  v.  Guerguin,  93  Tex. 
608,  citing  IS  Encyc.  of  Pl.  and  Pr. 
290  [292]. 
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993.  11.  Indirect  or  Implied  Vacation  —  a.  In  General.  — 
See  note  4. 

b.  Entry  of  Additional  Judgment.  —See  note  5. 
995.    12.  Partial  Vacation  —  a.  When  Proper.  —  See  note  2. 

b.  One  or  More  Defendants.  —  See  notes  3,  4. 

13.    Effect  of  Vacating  —  a.    General  Rule.  —  See 


996. 

note  3. 
997. 
998. 


Penoni  Hot  Bandered  Trepawert.  —  See  note  4. 

b.  As  TO  Title  of  Stranger.  —  See  notes  3,  4. 

14.  Appeal  firom    DeciBion  on  Application  —  a.  When 
Appeal  Lies.  —  See  note  5. 

300.    b.  Cannot  Be  Used  to  Extend  Time  for  Appeal 
FROM  Judgment.  —  See  note  i. 

c.  General  Rule  as  to  Review  of  Discretion. 
—  See  note  3. 


993.    4.    Williams  v.  SUvey,  84  Mo. 

App.  433. 

6.  See  contra,  Johnson  v.  Hesser,  6i 
Neb.  631,  where  it  was  held  that  the 
entry  of  a  judgment  of  the  same  pur- 
port as  a  prior  one  entered  at  the  same 
term  in  effect  vacated  such  prior  judg- 
ment ;  Luck  V.  Hopkins,  92  Tex.  426. 

395.  8.  Laramie  Nat.  Bank  v, 
Steinhoff,  (Wyo.  1903)  73  Pac.  Rep. 
209. 

3.  Carter  v.  Kaiser,  (Tenn.  Ch.  1898) 
48  S.  W.  Rep.  265. 

4.  Levy  v.  Gill,  (Tex.  Civ.  App. 
1898)  46  S.  W.  Rep.  84.  See  also 
Calvert  v.  Ash,  47  W.  Va.  480. 

Judgment  Erroneons  as  to  All.—  See 
Outcalt  V.  Collier,  8  Okla.  473- 

Yaoation  as  to  One  Joint    Debtor.  — 
See  Bamett  v.  Lynch,  i  Marv.   (Del.) 
114. 

396.  8.    Dane  v.  Daniel,  28  Wash. 

155. 

397.  4.  Anderson  v.  Schmidt,  96 
III.  App.  125,  holding  that  an  action  of 
trespass  on  the  case  against  a  sheriff 
seizing  goods  on  execution  under  a 
judgment  subsequently  set  aside  will 
not  lie. 

398.  8.   Aldrich  v.  Chase,  70  Minn. 

243- 

4.  Compare  Calvert  v.  Ash,  47  W.  Va. 
480. 

6.  Hibemia  Sav.,  etc.,  Soc.  v.  0)ch- 
ran,  134  Cal.  xix,  66  Pac.  Rep.  7Z2\ 
Clause  Printing  Press  Co.  v,  Chicago 
Trust,  etc..  Bank,  148  Ind.  680 ;  Kubie 
V.  Miller,  (Supm.  Ct.  App.  T.)  31  Misc. 
(N.  Y.)  460 ;  Stites  v.  McGee,  37  Ore- 
gon 574;  Blyth,  etc.,  Co.  v.  Swenson, 
IS  Utah   345;   Matter  of  Lamona,   2} 


Wash.  394;  Purcell  v.  Kleaver,  98  Wis. 
102.  See  also  State  v»  Huston,  ^a 
Wash.  154. 

Contra.  —  See  Morrell  Hardware  Co. 
V.  Princess  Gold  Min.  Co.,  16  Colo. 
App.  54;  Metier  v.  Metier,  28  Wash. 
734 ;  Nelson  v.  Denny,  26  Wash.  327. 

An  Order  Denying  a  Kotion  to  Set  Aside 
an  Order  Vacating  a  Judgment  was  held 
not  to  be  appealable  in  Hibbard  v.  De- 
lanty,  20  Wash.  539. 

300,  1.  Quinn  Chapel  A.  M.  £. 
Church  V.  Pease,  66  111.  App.  552. 

8.  California,  —  Ukiah  Bank  v.  Reed, 
130  Cal.  xviii,  63  Pac.  Rep.  68. 

Colorado.  —  Morrell  Hardware  Co.  v. 
Princess  Gold  Min.  Co.,  16  Colo.  App. 
54;  Donald  v.  Bradt,  15  Colo.  App.  414. 

Georgia.  —  Bo  wen  v.  Wyeth,  119  Ga. 
687. 

Illinois.  —  Brunswick-Balke-Collender 
Co.  V.  O'Donnell,  10 1  111.  App.  533; 
Goodwillie  v.  Schaub,  93  111.  App.  311. 

Kentucky.  —  Henry  Vogt  Mach.  Co. 
V.  Pennsylvania  Iron  Works  Co.,  (Ky. 
1902)  66  S.  W.  Rep.  734. 

Nebraska.  —  Eager  v.  Blake,  (Neb. 
1901)  96  N.  W.  Rep.  74. 

New  York.  —  Smith  v.  Smith,  40  N. 
Y.  App.  Div.  251. 

North  Carolina.  —  (Tlement  v.  Ireland, 
129  N.  Car.  220;  Hardy  v.  Hardy,  128 
N.  Car.  178;  Cowles  v.  Cowles,  121  N. 
Car.  272. 

Pennsylvania.  —  Fidelity  Ins.  Trust, 
etc.,  Co.  V.  Second  Phoenix  Bldg.,  etc., 
Assoc,  17  Pa.  Super.  Ct.  270;  O'Brien 
V.  Sylvester,  12  Pa.  Super.  Ct.  408; 
Freeman  v.  Sanner,  11  Pa.  Super.  Ct. 
42;  Jeannette  v.  Roehme,  9  Pa.  Super. 
Ct.  33. 
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301.    15.  Second  Application  —  a.  In  General.  —  See  notes 

I,  2. 


South  Carolina,  —  Ex  p.  Carolina  Nat 
Bank,  56  S.  Car.  12. 

South  Dakota.  —  Minnehaha  Nat. 
Bank  v.  Hurley,  13  S.  Dak.  18;  G.  S. 
Congdon  Hardware  Co.  t/.  Consolidated 
Apex  Min.  Co.,  11  S.  Dak.  376. 

Texas.  —  Watts  v,  Bruce,  31  Tex.  Civ. 
App.  347. 

Washington.  —  Swanson  v.  Hoyle,  32 
Wash.  169 ;  McCord  v.  McCord,  24 
Wash.  529. 

United  States.  —  Whitworth  v.  U.  S., 
(C.  C.  A.)  114  Fed.  Rep.  302;  Dexter 
V.  Kellas,  (C.  C.  A.)  113  Fed.  Rep.  48. 

301,  1.  Denial  of  Motion  No  Bar  to 
Direet  Action.  —  But  affirmance  on  ap- 
peal of  an  order  denying  a  motion  to 


vacate  a  judgment  has  been  held  to  be 
conclusive  in  a  suit  for  an  injunction 
to  restrain  the  enforcement  of  such 
judgment.  Bush  v.  O'Brien,  47  N.  Y. 
App.  Div.  581. 

8.  Wilson  V.  Seattle  Dry  Dock,  etc, 
Co.,  26  Wash  297. 

Qaestion  Not  Adjudloatod.  —  Where  the 
application  was  denied  because  of  the 
insufficiency  of  the  applicant's  affidavit 
as  to  a  valid  defense  to  the  action,  and 
issues  were  not  presented  to  and  passed 
upon  by  the  court,  such  denial  will  not 
bar  a  second  application,  based  on  a 
sufficient  affidavit.  Whittaker  v.  War- 
ren, 14  S.  Dak.  611. 
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305.  U  Hecsssity,  Cohtshts,  akd  Bsqvisiteb  —  1.  In  Gen- 
eral —  FrMent  PrMtioe.  —  See  note  2. 

306.  2.  Under  Constitutional  or  Statutory  Proviiioni  —  la  G«n- 
•rai.  —  See  note  4. 

307.  When  Opinion  Hot  Soqnixtd.  —  See  note  I. 

30 8.  Proviiioni  Dlrootory.  —  See  note  I. 

309.    ni  Kelatioh  of  OpiiriOH  to  Dscisiohb,  Judomsetb^ 
FiHDiHQS,  Etc.  —  See  notes  i,  2. 


3M.  2.  Proprioty  of  Opinion  Where 
Doeieion  Oyerraled.  —  In  Furth  v.  Stahl, 
205  Pa.  St.  439,  it  was  said  that  where 
the  decision  of  an  auditor,  referee,  or 
other  officer  acting  in  a  judicial  capac- 
ity is  overruled  by  the  court,  justice 
to  the  court  as  well  as  to  the  officer 
and  the  parties  suggests  that  the  reason 
therefor  should  be  stated. 

306.  4.  Under  the  Ariiona  Statute 
prescribing  a  written  opinion  where  a 
case  is  **  reversed  and  remanded  for 
a  new  trial,"  no  -written  opinion  is 
required  where  the  appellate  court  pre- 
scribes the  judgment  to  be  entered  on 
reversal.  Arhelger  v.  Mutual  L.  Ins. 
Co.,  (Ariz.  1899)  56  Pac.  Rep.  720. 

In  T^^^«^"»^  the  appellate  court,  in  the 
determination  of  appeals  pending 
therein,  is  not  controlled  by  Const.  Ind., 
art.  7,  S  5f  which  provides  that  "  the 
Supreme  Court  shall,  upon  the  decision 
of  every  case,  give  a  statement  in  writ- 
ing of  each  question  arising  in  the 
record  of  such  case  and  the  decision  of 
the  court  thereon."  Craig  v.  Bennett, 
158  Ind.  9. 

307.  1.  In  Kebraika  it  has  been 
held  that  where  the  record  presents  no 
novel  propositions  of  law  and  the 
propositions  are  such  as  have  from 
time  to  time  been  decided  by  the  court, 
and  it  would  subserve  no  useful  pur- 
pose to  write  an  opinion  specifically 
stating  the  contentions  of  the  plaintiflF 
in  error  and  the  court's  reasons  for 
overruling  them,  the  judgment  of  the 
lower  court  will  be  affirmed  without 
such  written  opinion.  Stevens  v.  State, 
56  Neb.   556. 

In  Horth  Carolina  the  question  whether 
a  written  opinion  shall  be  filed  is  within 


the  discretion  of  the  Supreme  Court. 
Parker  v.  Atlantic  Coast  Line  R.  Co., 
133  N.  Car.  335. 

In  Sonth  Carolina  the  constitution 
does  not  impose  on  the  Supreme  Court 
the  duty  to  state  its  reasons  in  reaching 
its  conclusions  upon  exceptions  where 
the  points  raised  therein  are  not  dis- 
tinctly stated,  especially  as  that  court 
is  required  to  file  its  decision  "within 
sixty  days  from  the  last  day  of  the 
court  at  which  the  cases  were  heard." 
Garrett  v.  Weinberg,  59  S.  Car.  163. 

In  Texas,  when  the  Court  of  Civil  Ap- 
peals is  the  court  of  last  resort  in  a 
case,  it  is  the  custom  to  write  no 
opinion  when  the  appeal  results  in  an 
affirmance,  unless  some  sufficient  reason 
is  set  out  in  a  motion  therefor.  Need- 
ham  V.  Hickey,  (Tex.  Civ.  App.  1901) 
61  S;  W.  Rep.  433. 

308.  1.  In  Hew  York  there  is  no 
statute,  nor  any  practice,  which  requires 
or  authorizes  the  insertion,  in  a  de- 
cision in  favor  of  a  successful  plaintiff, 
of  the  reasons  why  or  grounds  upon 
which  defenses  set  up  in  the  answer 
are  not  sustained,  and  there  is  no  law 
which  requires  a  judge  deciding  an 
equity  action  to  write  an  opinion  in 
any  case.  Brady  v.  Edwards,  (Supm. 
Ct.  Spec.  T.)  35  Misc.  (N,  Y.)  435. 

309.  1.  Craig  v.  Bennett,  158  Ind. 
9;  Citizens'  Bank  v.  Brigham,  61  Kan. 
727;  Kertson  v.  Great  Northern  Ex- 
press Co.,  72  Minn.  378;  Union,  etc., 
Bank  v,  Allen,  77  Miss.  442;  State  v. 
Paxton,  65  Neb.  no;  Hutchinson  v, 
Manhattan  Co.,  49  N.  Y.  App.  Div. 
629;  People  V,  Board  of  Police,  174  N. 
Y.  450,  reversing  79  N.  Y.  App.  Div. 
82;  Brown  v.  Pechman,  55  S.  Car.  555; 
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Vol.  XV. 


310.     IV.   COHTBOL  OP  COUBT  OVZB  —  COBBECTIOH  AND  MODI- 
FICATION. —  See  note  i. 

311.    TL  Examination  of  Opinion  bt  Appellate  Coubt  — 

1.  State  Courta.  —  See  note  4. 
313.     See  note  i. 
313.     lUUng  Opinion  Part  of  Booord.  —  See  note  I. 


King  V.  Pomeroy,  (C.  C.  A.)  121  Fed. 
Rep.  287 ;  Lockhard  v.  Asher  Lumber 
Co.,  123  Fed.  Rep.  ^480;  Mason  City, 
etc.,  R.  Co.  V,  Union  Pac.  R.  Co.,  124 
Fed.  Rep.  409. 

DiftinoUon  Between  Opinion  and  Deci- 
sion. —  In  Union  Pac.  R.  Co.  v,  Mison 
City,  etc.,  R.  Co.,  (C.  C.  A.)  128  Fed. 
Rep.  230,  the  court  said :  "  Where  the 
conclusion  of  the  court  may  be  sustained 
by  decisions  of  two  or  more  questions 
of  law  that  are  fairly  presented  for  its 
determination,  the  province  and  duty  of 
the  court  which  prepares  the  opinion 
and  renders  the  decision  is  to  de- 
termine whether  it  will  rest  its  conclu- 
sion upon  one  or  more  of  these  legal 
issues,  and  where  it  places  its  ultimate 
adjudication  upon  two  or  more  proposi- 
tions of  law  which  it  properly  discusses 
and  decides,  either  one  of  which  is  suffi- 
cient to  sustain  its  conclusion,  each  de- 
cision of  each  of  the  propositions  is 
within  the  limits  of  the  case  presented 
to  it,  and  is  a  conclusive  and  binding 
adjudication  of  the  court.'* 

In  Brown  v,  Chicago,  etc.,  R.  Co.,  102 
Wis.  154,  the  court  said:  "It  is  a 
mistaken  opinion  that  nothing  is  de- 
cided in  a  case  except  the  result  arrived 
at.  All  the  propositions  assumed'  by  the 
court  to  be  within  the  case,  and  all 
the  questions  presented  and  considered, 
and  deliberately  decided  by  the  court, 
leading  up  to  the  final  conclusion 
reached,  are  as  effectually  passed  upon 
as  the  ultimate  questions  solved.  ♦  ♦  * 
Nothing  is  obiter,  strictly  so  called,  ex- 
cept matters  not  within  the  questions 
presented  —  mere  statements  or  obser- 
vations by  the  judge  in  writing  the 
opinion,  the  result  of  turning  aside  for 
the  time  to  some  collateral  matter  by 
way  of  illustration.'* 

In  People  v.  Tax  Com'rs,  174  N.  Y. 
447,  the  court  said :  "  Principles  are 
not  established  by  what  was  said,  but 
by  what  was  decided,  and  what  was 
said  is  not  evidence  of  what  was  de- 
cided, unless  it  relates  directly  to  the 
question   presented   for    decision." 

Opinions  Prepared  by  CommiMionert.  — 


Where  opinions  are  prepared  by  com- 
missioners they  must  be  permitted, 
necessarily,  to  state  their  reasons  in 
their  own  way,  without  binding  the 
court  to  all  that  is  said  arguendo,  even 
though  it  concurs  in  the  conclusions  of 
law  and  express  findings  of  fact.  Wil- 
liams r.  Miles,  (Neb.  1903)  96  N.  W. 
Rep.  151.  See  also  Modem  Woodmen 
of  America  v.  Coleman,  (Neb.  1903) 
96  N.  W.  Rep.  154. 

309.  2.  See  Stern  v.  Fountain,  112 
Iowa  96. 

310.  1.  Christie  v.  Iowa  L.  Ins. 
Co.,  Ill  Iowa  177;  Judson  r.  Gage,  (C. 
C.  A.)  98  Fed.  Rep.  540. 

311.  4.  Illinois. — Lawrence  v.  Ogles- 
by,  178  111.  122,  affirming  75  111.  App. 
669;  Traeger  v.  Mutual  Bldg.,  etc., 
Assoc,  189  111.  314;  Voigt  V,  Anglo- 
American  Provision  Co.,  202  III.  462, 
aMrming  104  111.  App.  423 ;  Kehl  v. 
Abram,  210  111.  218. 

Minnesota.  —  Jenkinson  v.  Koester, 
86  Minn.  155. 

Montana.  —  Menard  v.  Montana  Cent. 
R.  Co.,  22  Mont.  340 ;  Butte,  etc.,  Min. 
Co.  V.  Societe  Anonyme,  etc.,  23  Mont, 
177;  Cornish  v.  Floyd-Jones,  26  Mont. 
153;  Harrington  v.  Butte,  etc.,  Min. 
Co.,  27  Mont.  I ;  Phillips  v,  Coburn,  28 
Mont.  45. 

Nebraska.  —  Missouri  Pac.  R.  Co.  v. 
Fox,  60  Neb.  531 ;  State  v.  Cass  County, 
60  Neb.  566  ;  State  v.  Paxton,65  Neb.  no. 

319.  1.  Menard  v.  Montana  Cent. 
R.  Co.,  22  Mont.  340 ;  Matter  of  Lyman, 
161  N.  Y.  119;  Lakeside  Paper  Co. 
r.  State,  55  N.  Y.  App.  Div.  208. 

313.  1.  Matter  of  Edson,  159  N. 
Y.  568,  affirming  38  N.  Y.  App.  Div.  19. 

In  New  York  it  is  required  that  in  all 
cases  in  which  opinions  have  been  writ- 
ten by  the  court  below  they  shall  ap- 
pear in  the  appeal  book ;  and  by  General 
Practice  Rule  41  the  opinion  of  the 
court  below  is  made,  in  express  terms, 
a  part  of  the  record,  and  may  be  exam- 
ined on  appeal  to  ascertain  the  grounds 
or  reasons  of  the  trial  judge  in  his  dis- 
position of  the  case.  Bryant  v.  Allen, 
54  N.  Y.  App.  Div.  500. 
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ORDERS. 

316.    U  DEFIHITI0K8,  Hatube,  ahb  K1HD8  — 1.  Definitioni. — 

Sec  note  i. 

330.  4.  Kinds  —  a.  Common  and  Special  Orders  — Common 

Order*.  —  See  note  I . 

331.  b.  Orders  of  Court  and  Orders  of  Judge  —  General 

Bale.  —  See  note  2. 

Test  of  Validity.  —  See  note  4. 
333.     Preeomption.  —  See  note  I. 

334«    c.  Consent  Orders  —  Effect  of  conaent.  —  See  notes 
1,  2,  3. 

335.     Yacating  or  Modifying  Order.  —  See  notes  2,  3. 

337.    d.  Orders  Sua  Sponte.  —  See  note  i. 

338.  in.   Void  and  EbBONEOUS  ObDEBS  —  Want  of  Jnriidietio^. — 
See  note  3. 

Xrron  and  IrregnlaritiOE  in  Exerciie  of  Jnrisdiotion,  —  See  note  4 

339.  See  notes  i,  2. 


316.  1.  Statutory  Definition.  — 
Columbus  Cent.  R.  Co.  v.  Wilkin,  xo 
Ohio  Dec.  467,  8  Ohio  N.  P.  35. 

390.    1.   Tooker  v,  Leake,  146  Mo. 

419. 

331.  8.  See  Royal  Trust  Co.  v.  Ex- 
change Bank,  55  Neb.  663,  holding  that 
an  order  wrongly  made  at  chambers  is 
voidable,  not  void. 

4.  Lawson  v.  Speer,  91  N.  Y.  App. 
Div.  41 1 ;  Matter  of  Munson,  95  N.  Y. 
App.  Div.  23. 

333.  1.'  Richards  v.  East  Tennes- 
see, etc.,  R.  Co.,  106  Ga.  614;  Royal 
Trust  Co.  V.  Exchange  Bank,  55  Neb. 
663;  Lawson  r.  Speer,  91  N.  Y.  App. 
Div.  411. 

334.  1.  Order  Ont  of  Term.  — By 
consent  an  order  can  be  made  out  of 
term  time.  Royal  Trust  Co.  v.  Exchange 
Bank,  55  Neb.  663. 

8.  Aronson  v.  Sire,  85  N.  Y.  App. 
Div,  607. 

5.  Stites  V.  McGee,  37  Oregon  574. 
But  Consent  by  an  Incompetent  to    an 

order  appointing  a  guardian  does  not 
preclude  an  appeal  therefrom.  Matter 
of  Sullivan,  143  Cal.  462. 

$•   Worthington     v,     Brooks- 


Waterfield  Co.,  (Ky.  1899)  49  S.  W. 
Rep.  450.  But  see  Stites  v,  McGee,  37 
Oregon  574,  holding  that  a  consent 
decree  can  be  set  aside  only  by  an 
original  bill  on  the  ground  of  fraud 
and  mistake. 

8.  Worthington  v,  B rooks- Waterfield 
Co.,  (Ky.  1899)  49  S.  W.  Rep.  450. 

337.  1.  Setting  Aside  Void  Order.  — 
A  court  may  of  its  own  motion 
or  that  of  any  party  in  interest  set 
aside  a  void  order.  Reid  v.  Fillmore, 
(Wyo.  1903)   7Z  Pac.  Rep.  849. 

339.  8.  Neville  v,  Kenney,  125  Ala. 
149 ;  Fremont  County  v.  Brandon,  6 
Idaho  482 ;  Tooker  v.  Leake,  146  Mo. 
419 ;  Lisner  v.  Toplitz,  86  N.  Y.  App. 
Div.  I ;  Moore  v.  Moore,  131  N.  Car. 
371 ;  Ex  p.  Duncan,  42  Tex.  Crim. 
661. 

4.  Neville  v.  Kenney,  125  Ala.  149; 
Elmstedt  v.  People,  102  111.  App.  231; 
Aull  V.  St.  Louis  Trust  Co.,  149  Mo.  i. 

339.  1.  Neville  v,  Kenney,  125  Ala. 
149 ;  Stambach  v.  Emerson,  (Cal.  1902) 
69  Pac.  Rep.  856;  Adams  v.  Adams,  113 
Ga.  824;  Lawrey  v.  Sterling,  41  Oregon 
518. 

8.  Lawrey  v.  Sterling,  41  Oregon  518. 
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330.    See  note  2. 

Wrong  SeMon.  — ^  See  note  4. 
331*     PrMiimptioiii.  —  See  note  I. 

IV.  FOEM  OF  Ordeb  —  1.  In  OeneraL  —  See  notes  5.  6. 

333*     When  Several  AppUcationi  Are  Decided.  —  See  note  2. 

333.  2.   Caption  —  Caption  of  Order  Made  Ont  of  Court.  —  See  note  I. 
Presnmption.  —  See  note  4. 

334.  4.  BecitaU  —  See  note  8. 

335.  In  New  York.  —  See  note  2. 

336.  See  note  i. 

Eeeiting  Everything  Material  to  Eights.  —  See  note  2. 
Eemedy  for  Failare  to  Eeoite.  —  See  note  3. 
ConolnsiyenoM  of  Eeoitato.  —  See  note  4. 


830.  8.  Erroneone  Orden  Cannot  Be 
Biiregarded.  —  Wolters  v,  Rossi,  126  Cal. 
644;  Stambach  v,  Emerson,  (Cal.  1902) 
69  Pac.  Rep.  856;  Williamson  v.  Pen- 
der, 127  N.  Car.  481. 

4.  Reno  Mill,  etc.,  Co.  v.  Wester- 
field,  26  Nev.  332. 

831.  1*  fioynton  v.  Crockett,  12 
Okla.  57* 

6.  Fast  V,  Steele,  127  Cal.  202;  Gard- 
ner V,  People,  100  111.  App.  254;  D-  y 
V,  O'Rourke,  71  N.  Y.  App.  Div.  SS7\ 
Ex  p.  Duncan,  42  Tex.  Crim.  66  x. 

Proof. — The  orders  of  the  court  cannot 
be  proven  by  parol.  State  v.  Thresher, 
(Conn.  1904)  58  Atl.  Rep.  460;  Cum- 
mings  V.  Brown,  (Mo.  1904)  81  S.  W. 
Rep.  158. 

6.  Kahlbon  v.  People,  lox  111.  App. 
567 ;  Rowley  v.  Feldman,  66  N.  Y.  App. 
Div.  463 ;  Ex  p,  Duncan,  42  Tex.  Crim. 
661. 

339.  S.  In  Separate  Actions,  however, 
separate  orders  should  of  course  be  en- 
tered. Mackin  v.  Wilds,  106  La.  i ; 
Bloodgood  V.  Slayback,  62  N.  Y.  App. 
Div.  315. 

333.  1.  Court  Order  Should  Hot  Be 
Styled  as  Jndffo'i  Order.  —  Roncoroni  v. 
Gross,  92  N.  Y.  App.  Div.  366. 

4.  Corsicana  First  Nat.  Bank  v, 
Cohen,  (Tex.  Civ.  App.  1899)  55  S.  W. 
Rep.  530. 

Abeenee  of  a  Caption  does  not  render 
a  court  order  a  judge's  order.  Lawson 
V,  Speer,  91  N.  Y.  App.  Div.  411. 

334.  8.  Tweddle  v.  Judge,  (Mich. 
1903)  96  N.  W.  Rep.  22. 

335.  S.  Secital  of  Motion  Papers.  — 
See  under  rule  3,  cited  in  the  original 
note,  Southack  v,  Southack,  61  N.  Y. 
App.  Div.  105 ;  American  Audit  Co.  v. 
Industrial   Federation,   87   N.   Y.   App. 


Div.  275 ;  Brady  v.  Lovell,  (N.  Y.  City 
Ct.  Gen.  T.)  29  Misc.  (N.  Y.)  775. 

Scandalous  Matter  m&y  be  omitted, 
but  all  other  papers  should  be  recited. 
Deutermann  v.  Pollock,  36  N.  Y.  App. 
Div.  522. 

336.  1.  Deutermann  v.  Pollock,  36 
N.  Y.  App.  Div.  522;  Paulson  v.  New 
Jersey,  etc.,  R.  Co.,  54  N.  Y.  App.  Div. 
189. 

2.  Allen  v.  Becket,  (Supm.  Ct.  App. 
T.)  84  N.  Y.  Supp.  1009. 

Eeoiting  Ground  of  Deddon. —  Strass- 
nerv.  Thompson,  40  N.  Y.  App.  Div. 
28;  Matter  of  Daymon,  47  N.  Y. 
App.  Div.  315;  Johnson  v.  Manning,  80 
N.  Y.  App.  Div.  368;  Gold  v.  Hutch- 
inson, (Supm.  Ct.  App.  T.)  26  Misc. 
(N.  Y.)  1  ;  Spina  v.  Maroselli,  (Supm. 
Ct  App.  T.)  34  Misc.  (N.  Y.)  204; 
Gitelson  v.  Weisburg,  (Supm.  Ct.  App. 
T.)  36  Misc.  (N.  Y.)  214;  Lemer  v. 
Wagner,  (Supm.  Ct.  App.  T.)  36  Misc. 
(N.  Y.)  833;  Murphy  v,  Interurban  St. 
R.  Co.,  (Supm.  Ct.  App.  T.)  88  N.  Y. 
Supp.  187.  But  see  Keen  v.  Brown, 
(Fla.  1903)  35  So.  Rep.  401,  holding 
that  if  the  grounds  for  the  order  ap- 
pear from  the  whole  record  it  is  not 
necessary  to  recite  them  in  the  order ; 
Roman  v.  Boston  Trading  Co.,  87  Mo. 
App.  186,  holding  that  the  failure  to 
recite  grounds  of  the  decision  is  not  a 
reversible  error. 

S.  Southack  v,  Southack,  61  N.  Y. 
App.  Div.  105. 

4.  Madera  County  v.  Raymond  Gran- 
ite Co..  139  Cal.  128;  St.  Joseph  Folding 
Bed  Co.  V.  Kansas  City,  etc.,  R.  Co  , 
148  Mo.  478 ;  Lisner  v.  Toplitz,86  N.  Y. 
App.  Div.  I  ;  Corsicana  First  Nat.  Bank 
V.  Cohen,  (Tex.  Civ.  App.  1899)  55  S. 
W.  Rep.  530. 
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SS6.    6.  Termi  and   Conditioni  —  a.  Power  to  Impose.— 
See  note  5. 
337.     See  notes  i,  2. 

339.  6.  Settlement.  —  See  note  3. 

340.  8.  Signature.  —  See  note  4. 

341.  T.  EixiHO  Aim  EiTTEBiHO— 1.  Heceisity.  —  See  note  4. 
349.     See  notes  i,  2,  3,  4. 

343.  8.  Time  —  a.  Generally.  —  See  note  7. 

344.  b.  Nunc  pro  Tunc.  —  See  notes  2,  3. 
34«l.     See  note  i. 

4.  Filing  Motion  Papers.  —  See  note  2. 

346.  TL  HoTiCE  AHD  Sebvice  oe  Obdeb  —  1.  Veoenity  —  Ae 

Gtneral  Bole.  —  See  note  I . 

347.  2.  Originals  or  Copies.  —  See  note  6. 
Oourt  Orden.  —  See  note  2. 
4.  Mode  and  Proof  Of —  SerTloe  on  AtterAcy  or  Oliont.  —  See 


348. 
349. 

note  2. 


6.  Serving  Affidavits.  —  See  note  5. 
vn.  Ameitdiho  AHD  Tacatiho  Obdebs — 1.  Power  of 
Court  —  a.  In  General  —  statomont  of  Bnio.  —  See  note  6. 


336.  6.  Silleck  v.  Dahut,  (N.  Y. 
City  Ct.  Gen.  T.)  35  Misc.  (N.  Y.)  134; 
Murphy  v.  Kelly,  89  N.  Y.  App.  Div.  619. 

:l3r.  1.  Murphy  v.  Kelly,  89  N.  Y. 
App.  Div.  619. 

2.   Waller  v.  Weston,  125  Cal.  201. 

339.  8.  General  Bale. —  See  Losee 
r.  Dolan,  (County  Ct.)  74  N.  Y.  Supp. 
685,  to  the  same  effect  as  the  matter 
'luoted  in  the  original  note. 

340.  4.  Boynton  v,  Crockett,  12 
Okla.  57;  Norwood  v.  Snell,  (Tex.  Civ. 
App.  1902)  69  S.  W.  Rep.  642;  David- 
son V,  State,  44  Tex.  Crim.  586. 

341  •  4.  Ex  p.  Duncan,  42  Tex. 
Crim.  661, 

Mere  Memorandum.  —  Gardner  v.  Peo- 
ple. 100  111.  App.  254. 

343.  1.  Wolters  v.  Rossi,  126  Cal. 
641;  Boynton  v,  Crockett,  12  Okla.  57; 
Allen  V.  Voje,  114  Wis.  i. 

2.  Blackwood  v.  Blackwood,  (Tex. 
Civ.  App.  1898)  47  S.  W.  Rep.  483. 

3.  Losee  v.  Dolan,  (County  Ct.)  74 
N.  Y.  Supp.  685;  Blackwood  v.  Black- 
wood, (Tex.  Civ.  App.  1898)  47  S.  W. 
Rep.  483. 

Proeeedingt  under  Order  Before  Entry.  — 
Contempt  will  not  lie  for  proceeding  un- 
der an  order  before  entry.  Dady  v. 
O'Rourke,  71  N.  Y.  App.  Div.  557. 

4.  Allen  v.  Voje,  114  Wis.  i. 
343.     7.    Whetstone     v,     McQueen, 

137    Ala,    301 ;    Ex    p.    Walton,    (Tex. 
Crim.  1903)  74  S.  W.  Rep.  314. 


344.  9.  Gardner  v.  People,  100  111. 
App.  254;  Creedon  v.  Patrick,  (Neb. 
1902)  91  N.  W.  Rep.  872;  Vance  v. 
Ravenswood,  etc.,  R.  Co.,  53  W.  Va. 
338. 

8.  Deutsch-Romisch,  etc.,  Verein  v, 
Lartz,  192  111.  485. 

345.  1.  Lombard  v.  Wade,  37  Ore- 
gon 426. 

In  Criminal  Casei  and  those  involving 
rules  for  contempt,  nunc  pro  tunc  or- 
ders cannot  operate  to  modify  orders 
theretofore  made  or  to  take  the  place 
of  orders  intended  to  be  made.  Gardner 
V,  People,  100  111.  App.  254. 

8.  Losee  v.  Dolan,  (County  Ct.)  74 
N.  Y.  Supp.  685. 

346.  1.  Missouri  Pac.  R.  Co.  v. 
Fox,  56  Neb.  746 ;  Flor  v.  Flor,  73  N.  Y. 
App.  Div.  262 ;  Hall  v,  Gilman,  87  N.  Y. 
App.  Div.  248. 

347.  6.  General  Electric  Co.  v. 
Sire,  88  N.  Y.  App.  Div.  498. 

34 §•  2.  Tornanses  v.  Melsing,  (C. 
C.  A.)   106  Fed.  Rep.  775. 

349.  2.  Brady  v,  Lovell,  (N.  Y. 
City   Ct.    Gen.   T.)    29   Misc.    (N.   Y.) 

775. 

5.  In  Pennsylvania  the  affidavits  or  a 
copy  thereof  must  be  served  with  the 
rule  or  the  service  is  insufficient. 
Graham's  Case,  10  Kulp  (Pa.)  106. 

6.  Clopton  V.  Clopton,  10  N.  Dak.  569 
[citing  15  Encyc.  of  Pl.  and  Pr.  349]  ; 
Interstate     Commerce    Commission    v. 


309 


SS0-3S6 


ORDERS, 


Vol.  XV. 


3ffO. 

351. 
353. 

note  2. 
353. 

354. 


355. 
356. 


See  notes  i,  2. 

Before  and  After  Temu  —  See  note  3. 

See  notes  i,  2. 

b.  What  Court  or  Judge  —  itie  oenerai  Bnie. 


—  See 


See  note  i. 

Court  Hai  Power.  —  See  note  5. 

c.  When  Exercised  —  Disoretion  of  Court.  —  See  note  2. 

Delay  in  Kaking  Motion.  —  See  note  5. 

Usual  Oroundi.  —  See  note  6. 

See  note  2. 

Void  Orden.  —  See  note  3. 

2.  Appeal  or  Motion  to  Vacate.  —  See  note  4. 


Louisville,  etc.,  R.  Co.,  loi   Fed.'  Rep.     of  the  Circuit  Court  has  authority  to 


146. 

350.  1.  Clopton  V.  Clopton,  10  N. 
Dak.  569,  citing  15  Encyc.  of  Pl.  and 

P«.  349  [350]. 

2.  Bergeron,  Appellant,  98  Me.  415; 
Dean  v.  Saunders  County,  55  Neb.  759; 
Losee  v.  Dolan,  (County  Ct.)  74  N.  Y. 
Supp.  685. 

Orden  for  New  Trials  in  Criminal  Caeea 
are  final  and  cannot  be  rescinded. 
Mathis  V,  State,  40  Tex.  Crim.  316. 

3«  Killian  v.  State,  (Ark.  1904)  78  S. 
W.  Rep.  766 ;  McCandless  v.  Conley,  1 1 5 
Ga.  48;  Seiter  v.  Mowe,  182  111.  351; 
Immanuel  Presb.  Church  v.  Riedy,  104 
La.  314;  St.  Joseph  Folding  Bed  Co.  v. 
Kansas  City,  etc.,  R.  Co.,  148  Mo.  478; 
Aull  V.  St.  Louis  Trust  Co.,  149  Mo.  i ; 
Mathis  V.  State,  40  Tex.  Crim.  316; 
Hume  V,  John  B.  Hood  Camp  Confed- 
erate Veterans,  (Tex.  Civ.  App.  1902) 
69  S.  W.  Rep.  643 ;  Coyle  v.  Seattle 
Electric  Co.,  31  Wash.  181  ;  Interstate 
Commerce  Commission  v.  Louisville, 
etc.,  R.  Co.,  loi  Fed.  Rep.  146. 

351.  1.  Pringle  v,  James,  109  111. 
App.  100 ;  Weiser  v,  St.  Paul,  86  Minn. 
26.  Contra,  except  for  fraud,  Born  v. 
Schneider,  128  Fed.  Rep.  179. 

2.  Reed  v,  Nicholson,  93  Mo.  App. 
29 ;  Peeples  v.  Mims,  64  S.  Car.  226 ; 
Vance  v.  Ravenswood,  etc.,  R.  Co., 
53  W.  Va.  338.  Contra,  McCandless  v, 
Conley,  115  Ga.  48. 

Final  Order. —  Reid  r.  Fillmore, 
(Wyo.  1903)  7Z  Pac.  Rep.  849. 

353.  8.  Kalichman  v.  Nadler,  (N. 
Y.  City  Ct.  Gen.  T.)  34  Misc.  (N.  Y.) 
809;  Stromberg  V.  Di  Salvo,  (Supm.  Ct. 
App.  T.)  38  Misc.  (N.  Y.)  139;  Dev- 
ereux  v.  McCrady,  53  S.  Car.  387. 

By  Statute  in  South  Carolina  a  judge 


relieve  from  orders  made  in  another 
court  through  mistake,  inadvertence, 
surprise,  or  excusable  neglect.  Dunton 
V.  Harper,  64  S.  Car.  338. 

353.  1.  Kalichman  v.  Nadler,  (N. 
Y.  City  Ct.  Gen.  T.)  34  Misc.  (N.  Y.) 
809. 

6.  Pringle  v,  James,  109  III.  App.  100 ; 
Stromberg  v,  Di  Salvo,  (Supm.  Ct.  App. 
T.)  38  Misc.  (N.  Y.)  139. 

354.  2.  Matter  of  Nat.  Gramophone 
Corp.,  82  N.  Y.  App.  Div.  593 ;  Lisner 
V,  Toplitz,  86  N.  Y.  App.  Div.  i  ;  Bird 
V.  Bradburn,  131  N.  Car.  488;  Dunton  v. 
Harper,  64  S.  Car.  338 ;  Hume  v.  John 
B.  Hood  Camp  Confederate  Veterans, 
(Tex.  Civ.  App.   1902)   69  S.  W.  Rep. 

643. 

This  Discretion  Is  Hot  Arbitrary. — 
KHpstein  v.  Marchmedt,  (Supm.  Ct. 
App.  T.)  39  Misc.  (N.  Y.)  794. 

5.  Gall  V,  Gall,  58  N.  Y.  App.  Div. 
97 ;  Rovnianek  v.  Kossalko,  61  N.  Y. 
App.  Div.  486. 

6,  Bergeron,  Appellant,  98  Me.  415; 
Matter  of  Blackwell,  48  N.  Y.  App. 
Div.  230;  Stites  v.  McGee,  37  Oregon 
574 ;  Dunton  v.  Harper,  64  S.  Car.  338  : 
Coyle  V.  Seattle  Electric  Co.,  31  Wash. 
181. 

355.  8.  See  Coyle  v,  Seattle  Elec- 
tric Co.,  31  Wash.  181,  holding  that  the 
court  cannot  review  its  orders  because 
of  errors  existing  in  them. 

8.  State  V,  Fort,  178  Mo.  518;  State 
r.  Graves,  (Neb.  1902)  92  N.  W.  Rep. 
144 ;  Lisner  r.  Toplitz,  86  N.  Y.  App. 
Div.  I  ;  Forman  v.  Healey,  11  N.  Dak. 
563 ;  State  v.  Rice,  67  S.  Car.  236. 

356.  4.  Clopton  v.  Oopton.  10  N. 
Dak.  569,  citing  15  Encyc.  op  Pl.  and 
Pr;  356. 
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397.     See  note  i. 

3.  Application  —  Kotion.  —  See  note  4. 
Purties.  r—  See  note  6. 

Time.  —  See  notes  7,  8. 
Notice.  —  See  note  9. 
3A8.     See  note  i. 

Benewal.  —  See  note  4. 

4.  Effect  of  Vacating.  —  See  note  $. 
Vacating  Vacatiir.  —  See  note  6. 

36 1.  IX.  Enfobcemeht  of  Obdebs  — 2.  Attachment  for  Con- 
tempt or  Execution  Against  Property  —  Orden  for  Act  Other  than  Payment 
of  Koney.  —  See  note  I. 

Orders  for  Payment  of  Honey.  —  See  notes  2,  3* 
363.     See  note  i. 

X.  Obbebs  to  Show  Cause  —  2.  Use  as  Original  Procees. 
—  See  note  6. 

363.  3.  Use  as  Short  Hotice  of  Motion  —  Equivalent  to  and  Sabitf- 
tnte  for  Votice.  —  See  note  2. 


Contrary  View.  —  In  Washington  an 
appeal  is  the  only  means  of  correcting 
an  order  that  has  been  erroneously 
granted.  Coyle  v.  Seattle  Electric  Co., 
31   Wash.   181. 

Xandamns.  —  In  Mardian  v.  Wayne 
Circuit  Judge,  ii8  Mich.  353,  it  was 
held  that  mandamus  will  not  lie  to 
compel  the  vacation  of  an  appealable 
order.  But  in  State  v.  Graves,  (Neb. 
1902)  92  N.  W.  Rep.  144,  it  was  held 
that  mandamus  will  lie  when  irrepara- 
ble injury  would  otherwise  result. 

A  Writ  of  Review  will  not  lie  from  an 
appealable  order  except  for  a  wrongful 
assumption  of  jurisdiction.  Farrow  V, 
Kevin,  44  Oregon  496. 

357.  1.  Huffman  v.  Rhodes,  (Neb. 
1904)  100  N.  W.  Rep.  159;  Deuter- 
mann  v.  Pollock,  36  N.  Y.  App.  Div. 
522. 

4.  Lisner  v.  Toplitz,  86  N.  Y.  App. 
Div.  I  ;  Brady  v.  Lovell,  (N.  Y.  City 
Ct.  Gen.  T.)  29  Misc.  (N.  Y.)  77$. 

6.  Bergeron,  Appellant,  98  Me.  415. 

A  Stranger  cannot  move  to  vacate  the 
order.  Mayer  v.  Flammer,  (Supm.  Ct. 
Spec.  T.)  81  N.  Y.  Supp.  1062. 

7.  Northwestern  Fuel  Co.  v.  Kofod, 
74  Minn.  448. 

8.  Allen  v.  Voje,  114  Wis.  1. 

9.  Edwards  v,  Shreve,  83  N.  Y.  App. 
Div.  165. 

358.  1.  Aull  V,  St.  Louis  Trust  Co., 
149  Mo.  I. 

4.    Deutermann  v.  Pollock,  36  N.  Y. 


App.  Div.  522 ;  Gall  v.  Gall,  58  N.  Y. 
App.  Div.  97. 

6.  Green  v.  McCarter,  64  S.  Car. 
290 ;  State  v.  Rice,  67  S.  Car.  236. 

6.  Matter  of  Mitchell,  126  Cal.  248; 
Haebler  v,  Hubbard,  (N.  Y.  City  Ct. 
Gen.  T.)  36  Misc.  (N.  Y.)  642;  Lemer 
V.  Wagner,  (Supm.  Ct.  App.  T.)  36 
Misc.  (N.  Y.)  833. 

361.  1.  Tindall  v,  Nisbet,  113  Ga. 
1 1 14;  Allen  V.  Becket,  (Supm.  Ct.  App. 
T.)  84  N.  Y.  Supp.  1009;  Williamson 
V.  Pender,  127  N.  Car.  481 ;  Tornanses 
V.  Melsing,   (C.  C.  A.)    106  Fed,  Rep. 

775. 
8.  Leslie   v.    Saratoga    Brewing    Co., 

(Supm.  Ct.  Spec.  T.)  33  Misc.  (N.  Y.) 

118. 

8.  Deen  v.  Bloomer,  191  III.  416; 
Welty  V,  Welty,  195  111.  335;  Newell  v. 
Hall,  74  N.  Y.  App.  Div.  278;  General 
Electric  Co.  v.  Sire,  88  N.  Y.  App.  Div. 
498. 

An  Order  for  the  Payment  of  a  Special 
Fnnd  can  be  enforced  by  contempt  pro- 
ceedings. Leslie  v.  Saratoga  Brewing 
Co.,  (Supm.  Ct.  Spec.  T.)  33  Misc.  (N. 
Y.)   118. 

362.  1.  Leslie  v.  Saratoga  Brewing 
Co.,  (Supm.  Ct.  Spec.  T.)  33  Misc.  (N. 
Y.)   118. 

6.  Newell  v.  Hall,  74  N.  Y.  App.  Div. 
278,  under  a  statute  relating  to  con- 
tempt proceedings. 

363.  8.  Strykerv.  Churchill,  (Supm. 
Ct.  Spec.  T.)  39  Misc.  (N.  Y.)  578. 
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305.    4.  When  and  How  Obtained  —  Oeaoral  EiUe.  —  See  note  i . 

In  Haw  York.  —  See  note  2. 
367.    6.  When  and  Where  Eetomable  —  Length  of  Timo.  —  See 
note  4. 

369.    6.  Form.  —  See  note  i. 

373.     XI  Appellate  EEVIEW  of  OEDEES  —  Final  Ordori,  or  Ordon 
AiEMting  SnlwUntial  Eighti.  —  See  note  6. 


8M«  1.  Elmstedt  v.  People,  102  111. 
App.  231. 

2.  Stryker  v,  Churchill,  (Supm.  Ct. 
Spec.  T.)  39  Misc.  (N.  Y.)  578. 

SoAciont  EoMon.  —  An  order  to  show 
cause  may  be  granted  if  it  is  shown  by 
affidavit  that  there  is  danger  that  a 
judgment  will  be  entered  against  the 
defendant  within  the  time  for  regular 
notice.  Paddock  v.  Palmer,  (Supm.  Ct. 
Spec.  T.)  32  Misc.  (N.  Y.)  426. 

36T.    4.  In  Vow  York.  — See  Mat- 


ter of  Ferris,  (Supm.  Ct.  Spec.  T.)  37 
Misc.  (N.  Y.)  606;  Hoenig  v.  Paine, 
(N.  Y.  City  Ct.  Gen.  T.)  38  Misc.  (N. 
Y.)  819. 

369.  1.  EntitUn^ .  —  The  order 
need  not  be  entitled  in  the  action  when 
it  is  annexed  to  a  regular  notice  of 
motion  which  is  so  entitled.  Paddock 
V,  Palmer,  (Supm.  Ct.  Spec.  T.)  32 
Misc.  (N.  Y.)  426. 

379«  6.  Halvorsen  v,  Orinoco  Min. 
Co.,  89  Minn.  470. 
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376.    I    BSGULAB  OSBEB  —  2.  Strict  Bnle  of  Practice.  —  See 
note  2. 

378.  3.  Affirmative  Evidence  Cannot  Be  Given  in  Bebuttal.  — 
See  note  i. 

379.  6.  Dependent  Facts.  —  See  note  3. 

380.  In  Criminal  Cases.  —  See  note  I. 

U  Depabtube  fbom  Beottlab  Obbeb — 1.  In  General.  — 
See  note  2. 

383.    3.  Control  of  Court.  —  See  note  i. 

lU  DisCBETiON  OF  CoiTBT  —  1.  Order  of  Proof  Bests  In. 

—  See  note  2. 


376*  S.  Burden  of  Proof  Controli.  — 
Sec  Miller  v.  Meycrhoff,  79  N.  Y.  App. 
Div.  532;  Zweibel  v.  Myers,  (Neb.  1903) 
95  N.  W.  Rep.  597. 

87§.  1.  Glenn  v.  Stewart,  167  Mo. 
584 ;  Gerrish  v.  Whitfield,  72  N.  H.  222 ; 
Neilson  v.  Nebo  Brown  Stone  Co.,  25 
Utah  37 ;  Marande  v.  Texas,  etc.,  R. 
Co.,  (C.  C.  A.)  124  Fed.  Rep.  42. 

Ai  General  Bnle  Party  Cannot  Divide 
Hii  Evidenoe. —  Hilker  v.  Hilker,  153 
Ind.  425. 

379.  8.  Illnetrations  of  Bnle.  —  Ev- 
idence of  the  loss  or  inaccessibility  of 
a  deed  should  precede  proof  of  the  con- 
tents of  the  deed.  Laster  v.  Blackwell, 
128  Ala.  143. 

380.  1.  Evidenoe  of  Xotive.  —  In 
New  York  evidence  of  motive  can  be 
given  before  the  corpus  delicti  is  proved, 
under  Code  Crim.  Pro.,  §  388,  which 
fpves  to  the  court  power,  in  its  discre- 
tion, to  permit  the  introduction  of  evi- 
dence out  of  its  regular  order.  People 
1'.  Benham,  160  N.  Y.  402. 

Evidence  of  a  Confeiaion  should  not  be 
allowed  before  sufficient  proof  of  the 
corpus  delicti  is  first  given,  yet  if  it  is 
admitted  without  such  proof,  and  sub- 
sequently additional  evidence  (independ- 
ent of  such  confession)  of  the  corpus 
delicti,  sufficient  to  justify  the  admis- 
sion of  confessions,  is  introduced,  the 
error  will  be  cured.  Anthony  v.  State, 
44  Fla.  I. 

And  in  California,  in  a  prosecution 


for  arson,  it  was  held  that  there  was 
no  prejudice  requiring  reversal  of  the 
judgment  where  evidence  of  confessions 
was  admitted  on  notice  to  the  district 
attorney  that  if  he  did  not  afterwards 
introduce  evidence  to  prove  the  corpus 
delicti  the  evidence  of  confessions  would 
be  stricken  out.  People  v.  Jones,  123 
Cal.  65. 

2.  In  Criminal  Triali.  —  In  Ray  r. 
State,  108  Tenn.  282,  it  was  held  that 
there  was  no  error  in  permitting  the 
state  to  introduce  a  witness  after  the 
defendant  and  one  of  his  witnesses  had 
been  examined,  where  a  subppena,  issued 
for  the  trial,  had  not  been  served  on 
such  witness  until  the  trial  had  been 
in  progress  for  a  day  and  a  half,  and 
it  appeared  moreover  that  when  the 
case  was  taken  up  the  attorney -general 
made  a  statement  of  what  he  expected 
to  prove  by  the  witness  and  obtained 
the  court's  permission  to  examine  him 
as  soon  as  he  might  arrive  during  the 
progress  of  the  trial. 

3§3.  1.  Cook  County  v,  Harlev, 
174  111.  412;  Bradley  v,  Dinneen,  88 
Minn.  334. 

2.  Connecticut,  —  Watson  v.  New 
Milford,  72  Conn.  561. 

Illinois.  —  Robinson  v.  Kirkwood,  91 
111.  App.  54. 

Missouri.  —  Patton  v.  Fox.  179  Mo. 
525 ;  Krup  r.  Corley,  95  Mo.  App.  640. 

Nebraska.  —  McDermott  v.  Manley, 
65  Neb.  194. 
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384.    2.  When  Exercised.  —  See  note  i. 

3  85,    3.  Hot  Ordinarily  Beviewable.  —  See  note  i. 

386.    4.  Not  Arbitrary  Power.  —  See  note  i. 

5.  Time  and  Order  of  Cross-examination.  —  See  note  2. 
388.    7.  Actions  on  Contracts.  —  See  note  i. 

8.  Trials  for  Conspiracy.  —  See  note  2. 
391.    9.  In  Various  Other  Actions.  —  See  notes  i,  ;. 

10.  Admitting  Anticipatory  Evidence.  —  See  note  7. 
393.    11.  Eeception  of  Evidence  Hot  Relevant  When  Offered  — 
a.  In  General.  —  See  note  i. 


l^ew  York.  —  Johnston  v.  Mutual  Re- 
serve L.  In8.  Co.,  (N.  Y.  City  Ct.  Tr. 
T.)  43  Misc.  (N.  Y.)  251. 

Oregon.  —  Barrett  v.  Schleich,  37 
Oregon  613 ;  Jones  v.  Peterson,  44  Ore- 
gon x6i. 

yirginia.  —  Flick  v.  Com.,  97  Va.  766. 

United  States.  —  Walton  v.  Wild 
Goose  Min.,  etc.,  Co.,  (C.  C.  A.)  123 
Fed.  Rep.  209. 

3§4«  1.  Bryan  v.  State,  (Fla.  1903) 
34  So.  Rep.  243 ;  Alaska  United  Gold 
Min.  Co.  V.  Keating,  (C.  C.  A.)  116 
Fed.  Rep.  563. 

3§5.  1.  California.  —  Haines  v. 
Young,  132  Cal.  512. 

Colorado.  —  Fairbanks  v,  Weeber,  15 
Colo.  App.  268. 

Illinois.  —  Robinson  v.  Kirkwood,  91 
111.  App.  54. 

Missouri.  —  Beyer  v.  Hermann,  173 
Mo.  295. 

Nebraska.  —  McClellan  v.  Hein,  56 
Neb.  600. 

Texas.  —  Pontiac  Buggy  Co.  v.  Du- 
pree,  23  Tex.  Civ.  App.  298. 

Utah.  —  Neilson  v.  Nebo  Brown 
Stone  Co.,  25  Utah  37. 

An  Abuse  of  Diicretioii,  however,  is 
ground  for  reversal.  Argabright  v. 
State,  56  Neb.  363- 

Eentacky  Rule.  —  In  Kentucky,  while 
the  trial  court  has  a  large  discretion  in 
suffering  departures  from  the  regular 
rules  of  practice  in  regard  to  the  order 
of  proof,  such  discretion  is  one  that  is 
reviewable  on  appeal.  Jackson  v.  Com., 
(Ky.  1 901)  64  S.  W.  Rep.  729. 

3§6.  1.  Indiana,  etc.,  R.  Co.  v. 
Hendrian,  190  III.  501. 

2.  See  Patton  v.  Fox,  179  Mo.  525, 
supporting  the  first  paragraph  of  the 
original  note;  Wilson  v.  Hoffman,  123 
Fed.  Rep.  984,  supporting  the  second 
paragraph  of  the  original  note. 

3§§.    1.  Secondary  Evidenoe  of  the 


contents  of  a  bond  may  be  permitted 
under  an  agreement  by  counsel  to  pro- 
duce subsequently  proof  of  the  loss  of 
the  bond.  Italian-Swiss  Agricultural 
Colony  V.  Pease,  194  111.  98,  afRrming 
96  111.  App.  45. 

2.  More  v.  Finger,  (Cal.  1899)  58 
Pac.  Rep.  322,  affirmed  128  Cal.  313, 
holding  that  acts  and  declarations  tend- 
ing to  establish  conspiracy  by  circum- 
stantial evidence  may  be  shown  against 
objection,  subject  to  the  right  of  the  de- 
fendant to  have  such  testimony  stricken 
out  on  motion  if  no  conspiracy  is  made 
to  appear;  People  v.  Compton,  123  Cal. 
403 ;  Taylor  v.  U.  S.,  (C.  C.  A.)  89  Fed. 
Rep.  9S4. 

301.  1.  Evidence  m  to  Strong  of 
Timben.  —  In  an  action  for  damages  for 
injuries  received  while  working  in  a  tun- 
nel, the  plaintiff  was  allowed  to  intro- 
duce evidence  as  to  the  size  and 
strength  of  the  timbers  used  in  the 
tunnel  before  introducing  evidence  that 
the  injuries  were  caused  by  defective 
timbering,  on  the  promise  of  his  counsel 
that  he  would  show  that  the  injury 
resulted  from  the  defective  timbering. 
Swensen  v.  Bender,  (C.  C.  A.)  114 
Fed.  Rep.  i. 

6.  A  Befosal  to  Eeopen  the  Caee,  in  an 
action  of  ejectment,  after  the  evidence 
was  all  in,  for  the  purpose  of  permit- 
ting the  plaintiff  to  show  the  situation 
of  the  parties  and  of  the  property  at 
the  time  of  the  execution  of  the  deeds 
in  evidence  was  held  in  Lott  v.  Payne, 
82  Miss.  218,  to  be  manifest  error. 

7.  Neilson  v.  Nebo  Brown  Stone  Co., 
25  Utah  37  idling  15  Encyc.  of  Pl. 
AND  Pr.  391]  ;  Zague  v.  John  Caplice  Co., 
28  Mont.  51.  See  also  Lisker  v. 
O'Rourke,  28  Mont.  129. 

393.  1.  Collins  v.  State,  138  Ala. 
57;  Haller  v.  Gibson,  30  Ind.  App.  10; 
Jones  V.  Peterson,  44  Oregon  161. 
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393.    b.  Necessity  of  Offer  to  Render  It  Relevant. 
—  See  note  2. 

c.  Evidence  Not  Subsequently  Rendered  Rele- 
vant. —  See  note  3. 

12.  Evidence  in  Chie^  Admitted  in  Eebuttal  —  a.  Gen- 
eral Rule.  —  See  note  4. 
395.    b.  Evidence  Inadvertently  Omitted.  —  See  note  i . 
39A.    c.  Rights  of  Adverse  Party.  —  See  note  i. 
397.    e.  Regular  Order  May  Be  Enforced.  —See  note  1. 
17.  Beopehiko  Case  —  1.  In  General.  —  See  note  2. 


393.  8.  Haller  v.  Gibson,  30  Ind. 
App.  10. 

3.  Jones  v.  Peterson,  44  Oregon  161. 

4.  Neilson  v,  Nebo  Brown  Stone  Co., 
25  Utah  Z7*  citing  15  Encyc.  of  Pl.  and 
?R.  393.     See  also  the  following  cases: 

Alabama.  —  Southern  R.  Co.  v.  Wil- 
son, 138  Ala.  5i(f;  Birmingham  R.,  etc., 
Co.  V.  Mullen,  138  Ala.  614. 

Arkansas.  —  Blair  v.  State,  69  Ark. 
558. 

Colorado.  —  Fairbanks  v.  Weeber,  15 
Colo.  App.  268 ;  Gray  v.  Sharp,  1 7  Colo. 
App.  139. 

Connecticut.  —  Hoadley  v.  Savings 
Bank,  71  Conn.  599. 

Florida.  —  Davis  v.  State,  44  Fla.  z^  \ 
Volusia  County  Bank  v.  Bigelow,  (Fla. 
1903)  33  So.  Rep.  704. 

Georgia.  —  Georgia  R.,  etc.,  Co.  v, 
Churchill,  1 1 3  Ga.  1 2. 

Illinois.  —  Maxwell  v.  Durkin,  185 
111.  546 ;  Hartrich  v.  Hawes,  202  111. 
334,  affirming  103  111.  App.  433  ;  Rabber- 
mann  v.  Pierce,  77  111.  App.  405 ;  Hud- 
son V.  Miller,  97  111.  App.  74. 

Iowa.  —  Perin  v.  Cathcart,   115  Iowa 

553. 

Michigan.  —  Meade  v.  Bowles,  123 
Mich.  696. 

Missouri.  —  Beyer  v.  Hermann,  173 
Mo.  295. 

Nebraska.  —  McQellan  v.  Hein,  56 
Neb.  600;  McDermott  v.  Manley,  65 
Neb.  194. 

New  Jersey.  —  Foley  v.  Brunswick 
Traction  Co.,  69  N.  J.  L.  481. 

Ohio.  —  Schaal  v.  Heck,  8  Ohio  Cir. 
Dec.  596,  17  Ohio  Cir.  Ct.  38. 

Pennsylvania.  —  Acklin  v.  McCalmont 
Oil  Co.,  201  Pa.  St.  257. 

Texas.  —  Corsicana  v.  Tobin,  23  Tex. 
Civ.  App.  492. 

Vermont.  —  State  v.  Lawrence,  70 
Vt.  524. 

Virginia.  —  Flick  v.  Com.,  97  Va. 
766. 


United  States.  —  Wilmoth  v.  Hamil- 
ton, (C.  C.  A.)  127  Fed.  Rep.  48. 

In  Gate  of  Doaht  it  is  better  to  permit 
additional  evidence,  though  it  ought  to 
have  been  given  in  chief,  where  it  is 
clear  that  no  improper  advantage  has 
been  sought  by  withholding  it,  and  no 
necessary  injury  would  occur  to  the 
opposing  party  through  surprise.  Ofcn- 
stein  V.  Bryan,  20  App.  Cas.  (D.  C.)   i. 

395*  1.  State  v.  Warren,  41  Ore- 
gon, 348;  Citizens'  Bank  v.  Shaw,  14  S. 
Dak.  197 ;  Sun  Ins.  Office  v.  Beneke, 
(Tex.  Civ.  App.  1899)  S3  S.  W.  Rep. 
98. 

396*  1.  Gray  v.  Sharp,  17  Colo. 
App.  139;  Beyer  v.  Hermann,  173  Mo. 
295 ;  State  v.  Warren,  41  Oregon  348 ; 
State  V.  Lawrence,  70  Vt.  524. 

397*  1.  Hendershott  v.  Western 
Union  Tel.  Co.,  114  Iowa  415;  Feary  v. 
Metropolitan  St.  R.  Co.,  162  Mo.  75; 
Barson  v.  Mulligan,  77  N.  Y.  App.  Div. 
192 ;  Acklin  v.  McCalmont  Oil  Co.,  201 
Pa.  St.  257;  Steedman  v.  South  Caro- 
lina, etc.,  R.  Co.,  66  S.  Car.  542 ;  Jones 
V.  Western  Mfg.  Co.,  32  Wash.  375. 

2.  California.  —  Douglass  v.  Willard, 
129  Cal.  38. 

Colorado.  —  French  v.  Guyot,  30  Colo. 
222. 

Georgia.  —  Pitts  v.  Florida  Cent.,  etc., 
R.  Co.,  lis  Ga.  1013. 

Illinois.  —  Chicago,  etc.,  R.  Co.  v. 
Harrington,  77  111.  App.  499. 

Louisiana.  —  Means  v.  Ross,  106  La. 

175. 

Massachusetts.  —  Gushing  v.  Gushing, 
180  Mass.  150. 

Missouri.  —  Beyer  v.  Hermann,  173 
Mo.  295. 

Nebraska.  —  McClellan  v.  Hein,  56 
Neb.  600. 

New  Jersey.  —  Vogel  v.  North  Jersey 
St.  R.  Co.,  69  N.  J.  L.  219. 

Pennsylvania.  —  Com.  v.  Biddle,  200 
Pa.  St.  640. 
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398.  2.  After  One  Party  Has  BeBted  —  See  note  i. 

3.  After  Both  Parties  Have  Bested.  —  See  note  2. 

399.  4.  For  Plaintiff  and  Defendant  —  See  note  i. 

400.  See  note  i. 

401.  5.  After  Demnrrer  to  Evidenoe  or  Motion  to  Direct  or  Dis- 
—  See  note  i. 

6.  Before,  Dnring,  and  After  Argument.  —  See  notes  2,  3. 
403«    See  notes  2,  3. 
403.    7.  After  Submission  of  Case.  —  See  note  i . 


Good  OaoM  to  Be  Shown.  —  The  prac- 
tice of  allowing  the  reopening  of  a  case 
should  be  discouraged,  at  least  to  the 
extent  of  requiring  the  party  to  show 
some  reasonable  excuse,  such  as  ig- 
norance of  the  existence  of  the  par- 
ticular evidence,  oversight,  inability  to 
produce  the  evidence  before  closing,  or 
other  good  cause.  Giffen  v,  Lewiston, 
6  Idaho  231. 

908*  1.  Chicago  City  R.  Co.  v.  Car- 
roll, 102  111.  App.  202;  Western  Union 
Tel.  Co.  V,  Parsons,  (Ky.  1903)  72  S. 
W.  Rep.  800. 

3.  Illinois.  —  Johnston  v,  Campian,  78 
111.  App.  267. 

Kentucky.  —  Jackson  v.  Com.,  (Ky. 
1 901)  64  S.  W.  Rep.  729. 

Missouri.  —  Houston  v.  Thompson, 
87  Mo.  App.  63. 

New  York. — Jarvis  v.  New  York 
House  Wrecking  Co.,  (Supm.  Ct.  App. 
T.)  84  N.  Y.  Supp.  191. 

Texas.  —  Pontiac  Buggy  Co.  v.  Du- 
pree,  23  Tex.  Civ.  App.  298. 

United  States.  —  Alaska  United  Gold 
Min.  Co.  V.  Keating,  (C.  C.  A.)  116  Fed. 
Rep.  563. 

SfMI.  1.  Evidenoe  Anticipated  by  De- 
fendant. —  There  is  no  abuse  of  discre- 
tion in  allowing  the  plaintiff  to  reopen 
his  case  for  the  purpose  of  admitting 
evidence  which  he  had  overlooked 
where  such  evidence  is  only  such  as  the 
defendant  must  have  anticipated,  and 
hence  comes  as  no  surprise.  Chesa- 
peake, etc.,  R.  Co.  V.  Dupee,  (Ky.  1902) 
67  S.  W.  Rep.  15. 

400.  1.  Atlas  Engine  Works  v. 
Woolford,  22  Pa.  Super.  Ct.  545. 

401*  1.  Botkin  v.  Cassady,  106 
Iowa  334 ;  Goodrich  v.  Kansas  City,  etc., 
R.  Co.,  152  Mo.  222;  Stone  v.  Bosca- 
wen  Mills,  71  N.  H.  288. 

After  Annonnoement  of  an  Intention  to 
Direct  a  Verdict  it  was  held  not  to  be  an 
abuse  of  discretion  for  the  court  to 
refuse  to  reopen   the  case,  where  the 


defendant,  before  making  the  motion, 
had  asked  the  plaintiff  if  he  had  any 
further  testimony.  Gilreath  v.  Furman, 
57  S.  Car.  289. 

8.  State  V.  Sims,  106  La.  453 ;  Dod- 
son  V.  State,  44  Tex.  Crim.  200 ;  Kelly 
V.  State,  44  Tex.  Crim.  390 ;  Mercer  v. 
State,  (Tex.  Crim.  1903)  76  S.  W.  Rep. 

469-  • 

8.  Hoxie  V.  State,  114  Ga.  19;  Dug- 
gan  V.  State,  116  Ga.  846;  Jackson  v. 
State,  118  Ga.  780;  Anthony  v.  State, 
44  Fla.  I ;  Thomas  v.  Chicago,  etc.,  R. 
Co.,  114  Iowa  169;  Harper  v.  Marion 
County,  (Tex.  Civ.  App.  1903)  77  S. 
W.  Rep.  1044. 

403.  2.  Robinson  v.  Kirkwood,  91 
111.  App.  54. 

The  Bevised  Statntei  of  Texas,  art.  1 298, 
which  provides  in  substance  that  the 
trial  court  may  at  any  time  before  the 
argument  is  closed  permit  either  party 
to  supply  an  omission  in  the  testimony, 
is  merely  directory,  since  it  only  es- 
tablishes a  rule  of  procedure,  and  a 
party  complaining  of  its  infraction  must, 
in  order  to  obtain  a  reversal  of  judg- 
ment by  reason  of  the  disregard  of  the 
rule,  show  that  he  has  been  injured 
thereby.  Western  Union  Tel.  Co.  v. 
Roberts,  (Tex.  Civ.  App.  1903)  78  S. 
W.  Rep.  522. 

It  Is  Within  the  Sonnd  Discretion  of  the 
Court  to  reopen  the  case  after  arguments 
nre  closed,  and  the  discretion  is  not 
abused  where  the  court,  in  allowing  a  re- 
opening, informs  the  defendant  that  he 
may  have  time  if  desired  to  rebut  any 
of  the  new  testimony.  Stewart  r. 
Stewart,  28  Ind.  App.  378. 

8.  Indiana,  etc.,  R.  Co.  v.  Hendrian, 
190  111.  501. 

403.  1.  See  Taylor  v.  Louisville 
Public  Warehouse  Co.,  (Ky.  1903)  72 
S.  W.  Rep.  20,  wherein  the  sending  of 
evidence  to  the  jury  after  submission 
of  the  cause  was  held  to  be  error. 
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4<I4.    7.  Secalliho  Withesbes  —  1.    In  General.  —  See  note 
I.    See  also  EXAMINATION  OF  Witnesses. 

405.  2.  When  Not  Permitted.  —  See  note  i. 
3.  To  Explain  Testimony.  —  See  note  2. 

406.  7L  Testamehtabt  Causes  —  2.  Discretion  of  Conrt. — 
See  note  2. 

408,    Vn.  Statutobt  Pbovisiohs.  —  See  note  i . 


404*     1.    McCoggle  v.  State,  41  Fla. 

525- 

AdmiMion  of  a  Seoond  Deposition  rests 
in  the  sound  discretion  of  the  court,  in 
the  same  manner  as  the  recall  of  a  wit- 
ness for  further  examination  rests  in 
its  discretion.  Fredonia  Nat.  Bank  v. 
Tommei,  131  Mich.  674. 

405»  1.  Roe  V,  Versailles  Bank,  167 
Mo.  406.  • 

2.  When  Any  of  the  Jnry  Disagree 
about  the  testimony  of  a  witness  the 
proper  practice  under  the  Texas  statute 
is  to  recall  the  witness  and  to  have  him 
repeat,  under  the  direction  of  the  court, 
in  the  presence  of  the  jury,  what  his 
testimony  was  as  to  the  particular  point 
of  disagreement,  and  no  other.     It  is 


error  to  allow  the  jurors  to  interrogate 
the  witness  at  length.  Griffin  v.  Bar- 
bee,  29  Tex.  Civ.  App.  325.  Sec  also 
Strickland  v.  State,  115  Ga.  222, 

406.  2.  Matter  of  Wormser,  51  N. 
Y.  App.  Div.  441. 

40S.  1.  In  Kentnoky.  —  See  Savage 
V.  Bulger,   (Ky.   1903)    77   S.  W.  Rep. 

717. 

In  Texas. —  See  Western  Union  Tel. 
Co.  V.  Roberts,  (Tex.  Civ.  App.  1903) 
78  S.  W.  Rep.  522. 

In  Montana  and  Nebraska  the  statutes 
are  substantially  similar  to  those  of 
California  and  Colorado  stated  in  the 
original  note.  See  Maloney  v.  King, 
(Mont.  1904)  76  Pac.  Rep.  4;  Arga- 
bright  V,  State,  56  Neb.  363. 
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410.    IL  Bemedieb  and  Rules  of  Pbocedttbe  —  1.  In  OeneraL 

—  See  note  2. 

413.    2.  Summary  Proceedings  —  *.  Statutes  Authorizing 
Summary  Proceedings.  —  See  note  i. 

c.  How  Summary   Proceedings   Instituted  —  in- 
formal Beport  or  Complaint.  —  See  note  2. 

413.  3.  Civil,  Criminal,  or  Qaasi-criminal  Proceedings  —  Prooeod- 
ingB  Begarded  as  Giyil.  — '-  See  note  I. 

414.  Proceedings  Begarded  as  Qnasi-oriminal.  —  See  note  I. 
41«(«     Beflnements  and  Distinctions.  —  See  note  I. 

417.  4.  Debt  and  Assumpsit.  —  See  note  2. 

418.  in.  JUBISDICTION  —1.  Competency  of  Various  Tribunals 

—  Municipal  Conrts.  —  See  note  7. 

419.  See  notes  i,  3. 

Justices  of  Peace.  —  See  note  6. 
430.     Circuit  Courto.  —  See  note  i. 

410*    2.  Blanchard   v,    Bristol,    100         The    case    of    People    v.    Garabed, 
Va.  469.  (County   Ct.)    20    Misc.    (N.    Y.)    127, 


1.   Monett   V,    Beaty,    79    Mo.  stated  in  the  original  note,  was  reversed 

App.  315.  without  opinion  in  25  N.  Y.  App.  Div. 

2.   Green  City  v.   Holsinger,   76   Mo.  624. 

App.  567.  41 7»    2.    Stokes  v,  Schlacter,  66  N. 

413.  1.  Colorado.— Walton  V.  Canon  J.  L.  247. 

City,  13  Colo.  App.  7T\  Saner  v.  People,  41  §.    7.  Jurisdiction  of  Beeorder. — 

17  Colo.  App.  307.  Reeves  r.  Atlanta,  114  Ga.  851. 

Missouri.  — In  re  Jones,  90  Mo.  App.  419.    1.  Jurisdiction  of  Police  Judges. 

318  ;  Billings  v.  Brown,  (Mo.  App.  1904)  — Windsor  v.  Qeveland,  etc.,  R.Co.,  105 

80  S.  W.  Rep.  Z22,  111.  App.  46 ;  In  re  Hagan,  65  Kan.  857, 

Pennsylvania  — hloX    Summary    Con-  68  Pac.  Rep.  11 04;  State  v.  Kennan,  25 

victions.  —  See  Philadelphia  v.  Junker,  Wash.  621. 

9  Pa.  Dist.  673.  8.  Jurisdiction  of  Mayor.  —  Stokes  v. 

South  Dakota.  —  Lead  v,  Klatt,   13  S.  Schlacter,  66  N.  J.  L.  247;  Akerman  v. 

Dak.    140;    Madison  v.   Homer,    15    S.  Lima,  8  Ohio  Dec.  430,  7  Ohio  N.  P.  92. 

Dak.  359.  Corporation    Court.  —  Ex    p.    Levine, 

414.  1.  Georgia.  —  A  prosecution  (Tex.  Crim.  1904)  81  S.  W.  Rep.  1206. 
for  violation  of  a  municipal  ordinance  is  8.  Stokes  v.  Schlacter,  66  N.  J.  L. 
in  its  nature  so  far  a  criminal  proceed-  247;  State  v.  Nohl,  113  Wis.  15. 

ing  that  a  defendant  is  not  required  to  4M.     1.  Statutory  Bepeal  of  Jurisdio- 

give  bond  on  application  for  certiorari,  tion. —  Under  Acts  Ind.  1901,  pp.  57,  58 

as  is  required  in  civil  cases.     Mohrman  (Burns's    Annot.    Stat.    Ind.    1901,    §§ 

V.  Augusta,  103  Ga.  841.  4346-4346^),  creating  the  court  of  town 

415.  1.  New  York  —  Criminal  Pro-  clerk  and  giving  to  such  court  exclusive 
ceeding.  —  See  Buffalo  v.  Preston,  81  jurisdiction  of  all  prosecutions  for  the 
N.  Y.  App.  Div.  480,  holding  that  an  or-  violation  of  town  ordinances,  the  Cir- 
dinance  providing  for  fine  or  imprison-  cuit  Court  has  no  jurisdiction  of  such 
ment  for  keeping  a  disorderly  house  prosecutions  except  on  appeal  from  th; 
contemplated  a   criminal   proceeding.  judgment  of  the  town  clerk.     Chicago, 
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430. 
431. 

note  6. 

439. 
433. 
434. 


2.  Venue  —  Change  of  Yenne.  —  See  note  8. 
IT.  Pastisb  —  2.  Proaecntion  in  Corporate  Hame.  —  See 

FroTiBl(m  of  Conititntion.  —  See  note  y, 

3.  Proeecntion  in  Hame  of  State.  —  See  note  3. 

V.  PBOCS88  —  Arrest  Without  Warrant.  —  See  note  2. 
Bnmmoni,  Warrant,  or  Capias.  —  See  note  3. 
Appearance  and  Bubmiesion  to  Trial.  —  See  note  4. 

VI.  COMFLAIKT    on    Petitioh  —  1.  In    OeneraL  —  See 
note  6. 

435.  2.  AUegationsastoOrdinanoe— ^.  Necessity  to  Plead 
Ordinance  —  in  other  conru.  —  See  note  3. 

On  Appeal  firom  Mnnieipal  Courts.  —  See  note  7. 

436.  b.  Requisite  Allegations  —  ireeessity  to  set  ont  ordi- 

nanee.  —  See  note  2. 

Authorities  Hot  Beqniring  Ordinance  to  Be  Bet  Ont  in  FnU.  —  See 
note  3. 

437. 

438. 

430. 


Violation  of  Ordinanoe  Belied  on  as  Negligenoe.  —  See  note  3. 
Alleging  Bnactment.  —  See  note  2. 
4.  Time  and  Maimer  of  Violations.  —  See  note  3. 
6.  Description  of  Offense.  —  See  note  4. 


etc.,  R.  Co.  V.  Salem,  (Ind.  1904)  70  N. 
E.  Rep.  530.     See  also  Baltimore,  etc., 
R.  Co.  V.  Whiting,  161  Ind.  228. 
4dO.    8.  In  re  Jones,  90  Mo.  App. 

318. 

431.  6.  State  v.  Faber,  50  La.  Ann. 
952 ;  Abbeville  v.  Leopard,  61  S.  Car.  99. 

7.  Louisville  r.  Wehmhoff,  (Ky.  1903) 
76  S.  W.  Rep.  876. 

4liSl.    8.    People  v.  George,  26  Colo. 

475. 

493.  8.  Gambtll  v,  Schmuck,  131 
Ala.  321. 

494.  8.  Saner  v.  People,  17  Colo. 
App.  307. 

4.  EfTeet  of  Appearanoe.  —  In  re  Jones, 
90  Mo.  App.  318;  Pope  V,  Cincinnati,  2 
Ohio  Cir.  Dec.  285. 

8.  State  V.  Thompson,  11 1  La.  315. 
435.    8.    Stott  V.   Chicago,   205    111. 

281 ;  Boston  v.  Abraham,  91  N.  Y.  App. 
Div.  417,  both  cases  citing  15  Encyc.  of 
Pl.  and  Pr.  425. 

7.  State  V.  Marmouget,  xio  La.  191; 
Hanover  v.  O'BoId,  11  York  Leg.  Rec. 
(Pa.)  131. 

430.  8.  State  v,  Cruickshank,  71 
Vt.  94,  holding  that  a  complaint  for  the 
violation  of  an  ordinance  which  refers 
to  it  by  section  and  chapter  only  is  bad 
on  demurrer;  it  should  set  out  the  or- 
dinance, as  the  court  cannot  take  ju- 
dicial notice  of  it. 


8.  State  V.  Olinger,  109  Iowa  669 ; 
Fairmont  v,  Meyer,  83  Minn.  456  [both 
cases  citing  15  Encyc.  of  Pl.  and  Pr. 
426]  ;  Rowland  v.  Greencastle,  157  Ind. 
591 ;  Watt  V,  Jones,  60  Kan.  201 ;  Welch 
V.  Mastin,  98  Mo.  App.  27^ ;  Decker  v. 
McSorley,  11 1  Wis.  91. 

Pleading  by  Nnmher  Kerely.  —  Under 
Code  Civ.  Pro.  Cal.,  §  459,  which  pro- 
vides that  a  private  statute  may  be 
pleaded  by  its  title  and  date  of  enact- 
ment, it  is  not  sufficient  to  plead  an 
ordinance  merely  by  its  number.  Tulare 
V,  Hevren,  126  Cal.  226. 

437*  8.  Brasington  v.  South  Bound 
R.  Co.,  62  S.  Car.  325,  quoting  15 
Encyc.  of  Pl.  and  Pr.  427. 

438.  8.  Rowland  v.  Greencastle, 
157  Ind.  591 ;  Tennessee  Paving-Brick 
Co.  V.  Barker,  (Ky.  1900)  59  S.  W. 
Rep.  755;  McMinnville  v.  Stroud,  109 
Tenn.  569;   State  v,  Bosworth,  74  Vt. 

315. 

430.  8.  Continuing  Offense.  —  When 
the  charge  of  violating  an  ordinance  is 
properly  laid  with  a  continnando,  as  in 
the  case  of  keeping  a  disorderly  house, 
a  specific  date  need  not  be  alleged  for 
the  commission  of  the  offense.  Brown 
V.  Toledo,  5  Ohio  Dec.  210. 

4.  Saner  v.  People,  17  Colo.  App. 
307;  Gallatin  v,  Tarwater,  143  Mo. 
40. 
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431,    See  note  i. 

Infractioxi  of  Ordinaaot.  —  See  note  4. 

Allegations  in  Langnage  of  Ordinanoo.  —  See  note  5* 
433.     Surplusage.  —  See  note  2. 

433.  7.  Conclusion  —  Contrary  to  Stotnte.  —  See  note  3. 

434.  10.  Duplicity  —  Dismissal  for  Dnplioity.  -^  See  note  I . 

435.  Vni,  BlOHT  TO  JVBT  TbIAL  —  Jnry  Hot  Xatter  of  BigM.  — 
See  note  7. 

437.  IX.  PLXADIHG  AVD  PbOOF —VABIAVOB  —  Fatal  Yailanoes. — 
See  note  3. 

X  JUDOKENT   AVD   SEBTENCE  —  Form  of  lodgment.  —  See 
note  5. 

Judgment  for  Fine.  —  See  note  7. 

XL  BECOBD  —  General  Beqnisites  of  Beoord.  —  See  note   lO. 

438.  Where  Ordinanoo  Does  Hot  Appear  in  Beoord.  —  See  note  I. 
Enumeration  of  Matters  Whldh  Must  Appear.  —  See  note  2. 

439.  Xn.   Costs  —  Hot  Taxed  Against  MunioipaUty.  —  See  note  9. 

449.    XIII.  Beyiew  of  Pboceedihos — 2.  Appeal  and  Brror  — 

Bight  of  Appeal.  —  See  note  7. 
443.    See  note  2. 


431.  1.  St.  Louis  V,  Babcock,  156 
Mo.  154;  Osborne  v.  Spring  Lake,  64 
N.  J.  L.  362;  Bray  v,  Damato,  (N.  J. 
1904)  57  Atl.  Rep.  394. 

4.  Under  the  Laws  of  Alabama  it  has 
been  held  that  a  complaint  which  avers 
that  the  affiant  "  has  probable  cause  for 
believing  and  does  believe  "  that  a  speci- 
fied offense  has  been  committed  is  suffi- 
cient to  support  a  conviction.  Ahlrichs 
V.  Cullman,  130  Ala.  439. 

6.  Hood  V.  Griffin.  113  Ga.  190;  Lin- 
coln Center  v.  Bailey,  64  Kan.  885,  67 
Pac.  Rep.  455;  Kansas  City  v.  Zahner, 
73  Mo.  App.  396. 

When  Language  of  Ordinanoo  Inenifi- 
eient. —  A  complaint  Charging  an  offense 
in  the  language  of  the  ordinance  is  bad 
on  demurrer  where  it  is  necessary  to 
the  validity  of  the  ordinance  that  its 
general  terms  shall  be  limited  so  as  to 
apply  only  to  cases  not  already  provided 
for  by  statute.  Whiting  v,  Doob,  152 
Ind.  157. 

433.  2.  Talladega  v.  Fitzpatrick, 
133  Ala.  613;  State  v,  Nohl,  113  Wis. 

15. 

433,  8.  Yermont.  —  State  v.  Cruick- 
shank,  71   Vt.  94. 

434*  1.  Brown  v.  Toledo,  s  Ohio 
Dec.  210. 

Time  of  Interpooing  Kotion. — A  motion 
to  quash  the  complaint  on  the  ground 
that  several  offenses  are  stated  therein 


comes  too  late  when  it  is  made  after 
the  defendant  has  pleaded  generally  to 
the  complaint.  Lead  v,  Klatt»  13  S. 
Dak.  140. 

43ft«  7.  State  v.  Grimes,  83  Minn. 
460 ;  Cranor  v.  Albany,  43  Oregon  144 ; 
State  V.  Kennan,  25  Wash.  621 ;  Ogden 
V.  Madison,  11 1  Wis.  413. 

43T.  8.  St.  Louis  v.  Babcock,  156 
Mo.  154. 

6.  Board  of  Health  v,  Werner,  67 
N.  J.  L.  103. 

7.  Harper  r.  Attalla,  123  Ala.  524; 
Calhoun  v.  Little,  106  Ga.  336;  Pap- 
worth  V,  Fitzgerald,  106  Ga.  378;  Lead 
V,  Klatt,  13  S.  Dak.  140. 

10.  State  V,  Judge,  105  La.  758. 

438.  1.  Billings  v.  Brown,  (Mo. 
App.  1904)  80  S.  W.  Rep.  322. 

8.  Massinger  v.  Millville,  63  N.  J.  L. 
123;  Jersey  City  v,  Neihaus,  66  N.  J. 
L.  554 ;  Treasurer  v.  Central  R.  Co.,  66  - 
N.  J.  L.  568. 

439.  9.  Centralia  v.  Nagele,  i8x  III. 
151 ;  Princeville  v,  Hitchcock,  loi  IlL 
App.  588 ;  Sparta  v.  Boorom,  129  Mich. 

559. 

443.  7.  Madison  v.  Homer,  15  S. 
Dak.  359. 

443.  8.  Jnriidiotional  Amonnt  — 
Louisiana.  —  New  Orleans  v.  Rinaldi, 
105  La.  183 ;  State  v.  Hohn,  50  La.  Ann. 
432. 
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443  448 


443,  Trial  De  Hovo.  —  See  note  4. 
Who  May  AppeaL  —  See  note  5* 

444,  See  note  i. 

Appeal  Bond.  —  See  note  5« 
Hotioe  of  Appeal.  —  See  note  6. 
Writ  of  Error.  —  See  note  7. 
Plea  of  Otilltj.  —  See  note  9. 

445,  8.  Certiorari  —  When  Writ  lies.  —  See  note  3. 
What  Errora  Berlewable.  —  See  note  5* 


4143.  4.  Afalrichs  v,  Cullman,  130 
Ala.  439;  State  v.  Miller,  109  La.  704; 
Belmar  v.  Burkalow,  67  N.  J.  L.  504. 

The  Amount  of  the  Fine  Is  to  Be  Fixed 
by  the  Jury  where  the  appeal  is  tried  be- 
fore a  jury  and  where  the  ordinance  does 
not  prescribe  the  penalty.  Walton  v. 
Canon  City,  13  Colo.  App.  77. 

6.    Poplar  Bluff  v.  Hill,  92  Mo.  App. 

17. 

444*  1.  Portland  v.  Erickson,  39 
Oregon  i. 

5.  Goldsmith  v.  Huntsville,  120  Ala. 
182. 


6.  An  Oral  Hotioe  of  Appeal  from  the 
judgment  of  a  justice  of  the  peace  is 
sufficient  under  the  laws  of  South  Da- 
kota, the  proceeding  being  quasi  crim- 
inal. Centerville  v,  Olson,  (S.  Dak. 
1903)  94  N.  W.  Rep.  414. 

7.  See  Brobst  v.  Canfield,  24  Ohio 
Cir.  Ct.  555. 

0.  Frank  v.  Cincinnati,  7  Ohio  Dec. 

544- 
445.    8.   Treasurer  v.  Marcellus,  68 

N.  J.  L.  201. 

9.  Treasurer  v.  Marcellus,  68  N.  J. 

L.    201. 


PARDONS. 

448.    n.  Plea  of  Pasdov  —  1.  In  Criminal  Proaeention.  — 
See  notes  2,  3. 


448.  8.  In  Xentaeky  no  plea  of  par- 
don is  necessary.  The  simple  produc- 
tion of  a  valid  pardon  of  the  offense 
whereof  the  accused  is  charged  puts  an 
end  to  the  proceedings,  and  renders  void 
any  proceedings  thereafter  taken  in  the 
trial.     Powers  v.  Com.,  110  Ky.  386. 

In  Kiohigan  there  is  no  hard  and 
fast  rule  as  to  how  a  pardon  shall  be 
brought  to  the  attention  of  the  court, 
and  a  formal  motion  to  discharge  the 
prisoner,  made  to  the  court  having  him 
in  custody,  on  the  ground  that  he  has 
been  pardoned,  is  sufficient.  Spafford 
V.  Benzie  Circuit  Judge,  (Mich.  1904) 
98  N.  W.  Rep.  741. 

In  Miaeonri  it  has  been  held  that  the 
Beer  Compromise  Act  (Laws  1901,  p. 
181)  is  an  amnesty  or  statutory  pardon 


and  need  not  be  pleaded  in  bar  of 
prosecution,  since  it  cannot  be  waived; 
and  the  act  being  a  public  law,  the 
court  is  bound  to  take  judicial  notice 
thereof.     State  v.  Eby,  170  Mo.  497. 

3.  Validity  of  LegiiUtive  LimiUtionfl. 
—  In  Oklahoma  it  has  been  held  that 
the  territorial  legislature  has  no  power 
to  impose  limitations  upon  the  manner 
in  which  a  pardon  shall  be  used,  set 
up,  alleged,  or  called  to  the  notice  of 
the  court  as  a  defense.  All  that  is 
necessary  is  that  the  attention  of  the 
court  shall  be  called  to  the  fact  that 
a  full  and  absolute  pardon  has  been 
granted,  and  the  court  will  itself  de- 
termine whether  the  evidence  of  pardon 
is  'sufficient.  Territory  v.  Richardson, 
9  Okla.  579- 
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450.    I.  IH  OsirxBAL  —  Actions  ros  Injitbieb  to  Child.  — 

See  notes  I,  2. 
491.     See  note  4. 
459.    n.  ACTIOITB    BT    Pabekt  —  1.  Form    of   Action.  —  See 

note  I. 

2.  Parties.  —  See  notes  5,  6,  7,  8. 


450.  1«  Baltimore,  etc.,  R.  Co.  v. 
Keck,  89  111.  App.  72  \  Meers  v.  Mc- 
Dowell, 110  Ky.  926;  St.  Louis  South- 
western R.  Co.  V,  Gregory,  (Tex.  Civ. 
App.   1903)  7Z  S.  W.  Rep.  28. 

2.  Baltimore,  etc.,  R.  Co.  v.  Keck,  89 
111.  .App.  72 ;  St.  Louis  Southwestern 
R.  Co.  V.  Gregory,  (Tex.  Civ.  App.  1903) 
7Z  S.  W.  Rep.  28. 

451.  4,  Sondheim  v.  Brooklyn 
Heights  R.  Co.,  (Supm.  Ct.  Tr.  T.)  36 
Misc.  (N.  Y.)  339;  Forsyth  v.  Central 
Mfg.  Co.,  103  Tenn.  497. 

Father  Onardlan  ad  litem  in  Prior  Ac- 
tion. —  A  father  is  not  estopped  from 
maintaining  an  action  for  loss  of  ser- 
vices by  a  judgment  in  favor  of  the 
infant  for  damages  for  loss  of  wages 
in  an  action  by  his  father  as  guardian 
ad  litem,  Lieberman  v.  Third  Ave.  R. 
Co.,  (Supm.  Ct.  App.  T.)  25  Misc.  (N. 
Y.)  704. 

Waiver  by  Parent.  —  Where  a  parent 
brings  an  action  for  the  entire  injury 
in  the  name  of  the  child  and  as  next 
friend  of  such  child,  he  waives  the 
privilege  to  sue  therefor  in  his  own 
name,  and  by  prosecuting  the  suit  and 
testifying  therein  transfers  to  the  child 
any  right  of  action  he  had  by  reason 
of  the  injury.  Chesapeake,  etc.,  R.  Co. 
V.  Davis,  (Ky.  1900)  60  S.  W.  Rep.  14. 

M^,  1.  Callaghan  v.  Lake  Hopat- 
cong  Ice  Co.,  69  N.  J.  L.  100,  holdinj? 
that  where  a  son  who  stands  in  the 
relation  of  a  servant  to  his  father  is 
disabled  by  the  tortious  act  of  another, 
the  father  may  maintain  an  action  per 
quod  sen'itium  amisit  against  the  tort- 
feasor, and  therein  recover  the  dam- 
ages sustained  by  him  during  the  son's 
lifetime,  notwithstanding  that  in  conse- 
ruence  of  the  same  tortious  act "  the 
son  dies  at  a  later  time. 


5.  Meers  v.  McDowell,  no  Ky.  926; 
Scamell  v.  St.  Louis  Transit  Co.,  103 
Mo.  App.  504;  Kelly  v.  Pittsburg,  etc.. 
Traction   Co.,  204   Pa.  St.  623. 

A  Stepfather  having  assumed  the  re- 
lation of  father  to  the  minor,  he,  and 
not  the  mother,  is  entitled  to  sue  for 
loss  of  the  services  of  the  minor.  Eick- 
hoff  V.  Sedalia,  etc.,  R.  Co.,  (Mo.  App. 
1904)  80  S.  W.  Rep.  966.  See  also 
Wessel  V.  Gerken,  (Supm.  Ct.  App.  T.) 
36  Misc.  (N.  Y.)  221. 

6.  McGarr  v.  National,  etc.,  Worsted 
Mills,  24  R.  I.  447. 

7.  Scamell  v.  St.  Louis  Transit  Co., 
103  Mo.  App.  504. 

Pennsylvania  Statnte.  —  Act  Pa.  June 
26,  1895,  P-  L.  316,  gives  to  the  mother 
no  right  to  sue  in  case  of  injury  to  a 
minor  child  caused  by  the  negligence  of 
another  and  not  resulting  in  death,  and 
on  the  death  of  the  father  pending  an 
action  by  him  in  his  own  right  and  as 
next  friend  of  the  minor,  she  cannot  be 
substituted  as  the  representative  of  the 
deceased,  but  only  as  next  friend  of  the 
minor  to  enable  him  to  prosecute  the 
suit.  Kelly  v.  Pittsburg,  etc.,  Traction 
Co.,  204  Pa.  St.  623. 

8.  Parents  Divorced.  —  In  Missouri  it 
has  been  held  that  where  the  father 
and  mother  of  the  injured  child  are 
divorced,  and  the  decree  contains  no 
order  for  the  maintenance  of  the  child, 
but  is  limited  solely  to  his  care  and 
custody,  which  are  awarded  to  the 
mother,  the  duty  of  maintenance  and 
the  correlative  right  to  the  service  of 
such  child  remain  in  the  father,  and 
the  divorced  mother  cannot  maintain 
the  action.  Keller  v.  St.  Louis,  152  Mo. 
596. 

Where  Vother  Support!  Family.  —  In 
McGarr  v.  National,  etc..  Worsted  Mills, 
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453.  3.  Pleadings  —  ^.  Loss  of  Service  —  Whm  moUmt  Ii 

Fftity  Who  Sum.  —  See  note  4. 

454.  See  note  i. 


24  R.  I.  447,  it  was  held  that  where, 
by  arrangement  between  the  parents, 
the  mother  acted  as  the  head  of  the 
family,  took  care  of  the  family,  paid 
the  bills,  and  by  express  direction  of 
ihe  father  was  entitled  to  receive  and 
actually  received  the  wages  of  the 
minor  child,  and  employed  the  physician 
who  attended  the  child  after  the  acci- 
dent, agreeing  with  such  physician  to 
become  personally  responsible  for  his 
bill,  she  might  maintain  an  action  for 
loss  of  services  of  the  minor  though 


the  injury  occurred  prior  to  the  death 
of  her  husband. 

4«(3.  4.  Contra,  Scamell  v.  St. 
Louis  Transit  Co.,  103  Mo.  App.  504, 
holding  that  failure  to  urge  the  objec- 
tion in  the  trial  court  operates  as  a 
waiver,  and  declaring  that  the  weight 
and  force  of  Matthews  v.  Missouri  Pac. 
R.  Co.,  26  Mo.  App.  75,  cited  in  the 
original  note,  have  been  impaired  by 
subsequent  cases. 

454*  !•  See  Scamell  v,  St  Louis 
Transit  Co.,  103  Mo.  App.  504. 
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464.    U  Definition  and  Use  of  Teems  —  Parties  of  Eeoord.  — 
See  note  2. 

467,  Plaintiib  and  Befendanti.  —  See  note  I. 

468.  ni.  BuLES  OF  Geneeal  Application  —  1.  Interest  and 

Capacity  to  8ae  and  Be  Sued  —  ^.  Statement  of  Rule  — interest 
—  See  notes  4,  5. 

4A9.     See  note  2. 

470,     Xateriality  of  Motive  Where  Interest  Exists.  —  See  note  I. 

475.    c.  Raising  and  Waiving  Objections  —  By  Demurrer. — 
See  notes  i,  2. 


464.  S.  "  Defendant  *'  Instead  of  "  De- 
fmdaats."  — Where  the  pleading  charges 
two  defendants  with  a  trespass  and 
seeks  to  recover  against  both,  the  fact 
that  in  the  commencement  of  the  plead- 
ing the  word  "  defendant "  is  used  in- 
stead of  "  defendants "  is  immaterial, 
the  pleading  clearly  charging  each  of 
the  defendants  with  the  trespass. 
Diamond  v.  Smith,  27  Tex.  Civ.  App. 

558. 

467.  1.  PlaintiUTas  Volontary  Party. 
—  There  is  no  process  known  to  the 
law  by  which  a  man  can  compel  another 
to  sue  him.  Even  in  equity  if  one  who 
is  a  necessary  party  refuses  to  join  as 
complainant  he  must  be  brought  in  as 
a  defendant.  Frisbie  v.  McFarlane,  196 
Pa.  St.  116. 

465.  4.  Mere  Agent.  —  Clark  v. 
Great  Northern  R.  Co.,  31  Wash.  658. 

One  sued  "  as  agent,"  etc.,  is  a  de- 
fendant in  his  individual  capacity. 
Irvine's  Georgia  Music  House  v,  Wynn, 
107  Ga.  402. 

And  a  complainant's  right  to  main- 
tain an  action  is  in  no  way  affected  by 
his  contract  with  another  by  which  the 
latter  is  made  an  agent  to  prosecute 
claims  and  demands  against  the  defend- 
ants. New  York  Phonograph  Co.  c. 
National  Phonograph  Co.,  119  Fed.  Rep. 

544- 

6.  PlaintiiBi.~See  Gulf,  etc.,  R.  Co. 
r.  Bartlett,  (Tex.  Civ.  App.  1903)  75 
S.  W.  Rep.  56. 

469«  S.  An  Interest  Acquired  After 
the  Institntion  of  the  Aotlon  will  not  re- 


quire the  person  acquiring  such  inter- 
est to  be  made  a  party.  Mackay  v. 
Fox,   121    Fed.  Rep.  487,  57   C.  C.  A. 

439. 

470.  1.  MacGinniss  v.  Boston,  etc., 
Consol.  Copper,  etc.,  Min.  Co.,  29  Mont. 
428. 

475.  I  Alexander  v.  Wade,  (Mo. 
App.  1904)  80  S.  W.  Rep.  19;  Black- 
well  V,  British  American  Mortg.  Co., 
65  S.  Car.  105  ;  Noyes  v.  Hyde  Park, 
73  Vt.  261  (holding  that  a  motion  to 
dismiss  is  not  proper). 

Form  of  Demurrer  —  General  or  Spedal. 
—  See  Knight  v.  LeBeau,  19  Mont.  223, 
holding  that  the  want  of  legal  capacity 
to  sue  is  a  specific  ground  for  demurrer 
under  the  statute  and  must  be  so 
pleaded;  McKenney  v,  Minahan,  119 
Wis.  651,  holding  that  the  want  of  legal 
capacity  within  the  meaning  of  the 
statute  refers  to  personal  inability,  as 
infancy,  idiocy,  etc.,  and  the  defect  to 
be  reached  by  a  demurrer  upon  the 
statutory  ground  of  a  defect  of  parties 
plaintiff  has  regard  to  the  omission  of 
other  parties  than  those  already  before 
the  court,  and  not  to  a  defect  in  the 
right  of  a  plaintiff  already  in  court. 

In  Indiana  the  objection  may  be 
raised  by  a  demurrer  for  want  of  facts. 
Tucker  v.  White,  28  Ind.  App.  328; 
Boyd  V,  Brazil  Block  Coal  Co.,  25  Ind. 
App.  157.  But  see  Chicago,  etc.,  R.  Co. 
V.  Cummings,  24  Ind.  App.  192.  And 
where  the  statute  gives  to  one  person 
a  cause  of  action  and  another  and 
different  person  not  authorized  sues  on 
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47ff^8« 


47«i«     By  Plea  or  Answer.  —  See  note  4. 
476.     See  note  i. 

Waiver  of  Objeetions.  —  See  note  2. 

478.  3.  Hame  and  Description  of  Parties  —  Stetement  of  Bnle.  — 
See  note  4. 

479.  See  note  i. 

4 SO.     Individual  or  Sepreoentative  Capacity.  —  See  note  I. 


such  cause  the  objection  is  properly 
raised  by  a  demurrer  for  want  of  facts. 
L.  T.  Dickason  Coal  Co.  v.  Unverferth, 
30  Ind.  App.  546. 

4{(7.  2.  Coddington  v.  Canaday,  157 
Ind.  243 ;  Herbert  v.  Montana  Diamond 
Co.,  81  N.  Y.  App.  Div.  212. 

4.  Ayres  v,  Foster,  2$  Ind.  App.  99 ; 
Van  Zandt  v.  Grant,  67  N.  Y.  App. 
Div.  70,  holding  that  an  answer  alleging 
that  the  plaintiff  is  not  the  real  party 
in  interest  does  not  present  the  objec- 
tion that  he  has  not  capacity  to  sue ; 
Wenk  V.  New  York,  82  N.  Y.  App.  Div. 
584,  holding  an  answer  not  sufficient  to 
raise  the  objection ;  Blackwell  v.  British 
American  Mortg.  Co.,  65  S.  Car.  105. 

Flea  in  Abatement  or  in  Bar.  —  Chi- 
cago, etc..  Stone  Co.  v.  Nelson,  32  Ind. 
App.  355,  supporting  the  second  para- 
graph of  the  original  note. 

Sworn  Plea.  —  In  Texas  the  question 
can  be  raised  only  by  a  sworn  plea 
denying  the  authority  of  the  plaintiff 
to  prosecute  the  cause.  Crouch  v. 
Posey,  (Tex.  Civ.  App.  1902)  69  S.  W. 
Rep.  looi. 

476.  1.  Herbert  v.  Montana  Dia- 
mond Co.,  81  N.  Y.  App.  Div.  212. 

2.  La  Plante  v.  State,  152  Ind.  80; 
Romy  V,  State,  32  Ind.  App.  146;  Inter- 
national Development  Co.  v,  Howard, 
113  Ky.  450;  Mahan  v.  Steele,  109  Ky. 
31 ;  Gualden  v,  Kansas  City  Southern 
R.  Co.,  106  La.  409 ;  Roman  v,  Boston 
Trading  Co.,  87  Mo.  App.  186  (wherein 
it  was  held  that  by  answering  setting 
up  a  counterclaim  the  defendant  waived 
the  objection,  in  a  suit  begun  by  the 
filing  of  an  account,  to  the  capacity 
of  the  plaintiff  to  sue  as  assignee  of 
an  account  in  the  name  of  a  corpora- 
tion without  any  allegation  that  the 
plaintiff  had  been  appointed  assignee) ; 
Alexander  v.  Wade,  (Mo.  App.  1904) 
80  S.  W.  Rep.  19 ;  Hillyer  v.  Le  Roy, 
84  N.  Y.  App.  Div.  129;  Pyro-Gravure 
Co.  V,  Staber,  (Supm.  Ct.  Spec.  T.)  30 
Misc.  (N.  Y.)  658;  Blackwell  v,  British 
American  Mortg.  Co.,  65  S.  Car.  105. 
See   also    Seibert   v.    Bloomfield,    (Ky. 


1 901)  63  S.  W.  Rep.  584,  33  Ky.  L, 
Rep.  646. 

On  Appeal  it  is  too  late  for  the  first 
time  to  raise  the  objection.  Clark  v, 
Johnson,  133  Ala.  432;  Hadley  v.  Bryan, 
70  Ark.  197;  Quan  Wye  v.  Chin  Lin 
Hee,  123  Cal.  185;  Knefel  v.  Pink,  104 
111.  App.  288 ;  Mayer  v,  (Columbia  Sav. 
Bank,  86  Mo.  App.  108;  Warfield  v. 
Hume,  91   Mo.  App.  541. 

Objection  Hot  Available  Collaterally.— 
Hall  V.  Henderson,  126  Ala.  449. 

Want  of  Cause  of  Action.  —  Where  the 
objection  goes  to  the  entire  absence  of 
a  cause  of  action  in  the  party  suing, 
the  rule  of  the  text  as  to  waiver  of 
the  objection  has  no  application,  as 
no  valid  judgment  could  be  rendered 
for  the  plaintiff  under  any  circum- 
stances upon  the  cause  of  action  stated. 
Poor  V.  Watson,  92  Mo.  App.  89.,, 

A  Judgment  of  Nonsuit  is  proper  where 
the  evidence  relied  upon  fails  to  estab- 
lish a  right  or  interest  in  the  parties 
suing.     Tillman  v.  Banks,  116  Ga.  350. 

478.  4.  Beal  Party  in  Interest.  — 
The  statute  requiring  actions  to  be 
brought  in  the  name  of  the  real  party 
in  interest  does  not  require  suit  to  be 
brought  in  the  name  by  which  the  party 
was  christened,  but  has  reference  to  the 
identity  of  the  person  rather  than  to 
his  particular  designation.  Sheridan  v. 
Nation,  159  Mo.  27. 

499.  1.  Effect  of  Statute.  —  A  pro- 
vision for  the  use  of  fictitious  names 
is  not  intended  to  permit  the  joinder  as 
parties  of  persons  who  under  no  cir- 
cumstances could  have  any  claim  or  in- 
terest in  the  action.  Tyrrel  v.  Sea- 
men's Sav.  Bank,  57  N.  Y.  App.  Div. 
381. 

480.  1.  Deeoriptio  Penontt.  —  Under 
the  Iowa  statute  providing  that  a  party 
with  whom  or  in  whose  name  a  contract 
is  made  for  the  benefit  of  another  may 
sue  in  his  own  name,  a  suit  on  a  guar- 
anty by  one  in  his  own  name  to  whom 
a  guaranty  was  made  as  "  manager " 
need  not  be  brought  as  "  manager,"  and 
the   addition   of   such   a   description   ia 
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483.  4.  Same  Person  Both  Plaintiff  and  Defendant  —  Stotement  of 

Bnle.  —  See  note  I . 

483.     Mere  Identity  of  Hame.  —  See  note  3. 

484.  IV.  At    Coxxoh   Law  —  1.  Plaintiffii  —  a.   General 

Rules  —  (i)  Legal  Interest  of  Plaintiff —  General  Xnle.  —  See  note  2. 


485. 
487. 

note  3. 
488. 
489. 
490. 


See  note  i. 

(3)  Nominal  and  Use  Plaintiffs  —  (a)  In  General.  —  See 


Vominal  PlalntiiTai  Party.  —  See  note  I. 
See  note  3. 

Paet  that  Aetion  Is  Bronght  by  Kominal  Plaintift  —  See  note  I. 
Want  of  Interest  in  Vominal  Plaintiff.  —  See  note  3. 

509.    b.  Actions  Ex  Contractu  —  (i)  General  Rules  as  to 

Proper  Plaintiff —  (a)  Promisee  Has  Legal  Interest  —  Parties  and  Privies.  — 

See  note  2. 

ff04.     Tort  Founded  on  Contract.  —  See  note  2. 
ff09.     (2)     Contracts  for  Benefit  of  Third  Persons  —  (a)  etate- 
ment  of  General  Bnle  —  In  TTnited  States.  —  See  note  6. 


immaterial.      McKee    v.    Needles,    123 
Iowa  195. 

Deseriptien  in  Title  Hot  Controlling. — 
Marion  Bond  Co.  v.  Mexican  Coffee, 
etc.,  Co.,  160  Ind.  558;  Clift  v.  Newell, 
104  Ky.  396 ;  Albany  Brewing  Co.  v. 
Barckley,  42  N.  Y.  App.  Div.  335.  See 
also  Jerkowski  v.  Marco,  56  S.  Car.  241. 

493.  1.  Swearingen  v.  Steers,  49 
W.  Va,  312  iciting  15  Encyc.  op  Pl. 
AND  Pr.  481  (482)  and  supporting  the 
whole  text  paragraph]  ;  Pelton  v.  Place, 
71  Vt.  430. 

483.  8.  In  a  Collateral  Proceeding 
it  will  not  be  presumed  for  the  purpose 
of  invalidating  the  judgment  that  par- 
ties are  the  same  because  of  the  identity 
of  their  names.  Allen  v,  Evans,  (Ariz. 
1 901)  64  Pac.  Rep.  414. 

494.  8.  Reeves  v.  State  Bank,  63 
Kan.  789. 

485*  1.  Fair  v,  Martin,  125  Mich. 
612. 

Where  Statute  Is  Inapplicable. — An  ac- 
tion for  the  breach  of  an  express  con- 
tract for  the  performance  of  services 
is  not  within  the  Alabama  statute 
authorizing  actions  for  the  payment  of 
money  in  the  name  of  the  party  really 
interested ;  and  when  such  action  is 
brought  aJFter  the  death  of  the  actual 
party  to  the  contract  his  executor  or 
administrator  alone  should  sue.  Sulli- 
van V,  Louisville,  etc.,  R.  Co.,  138  Ala. 
650. 

467*  3.  Brownell  Imp.  Co.  v.  Critch- 
lield,  197  111.  61. 


488.  1.  See  Mathis  v,  Fordham, 
114  Ga.  364. 

489.  8.  IMsregaidinglntereiteflTsee. 

—  Willis  V.  Burch,  116  Ga.  374,  an- 
nouncing the  rule  set  out  in  the  original 
note  and  holding  that  the  name  of  the 
nominal  plaintiff  cannot  be  stricken  out 
by  amendment. 

Kiffht  to  Sne  for  Use  of  Third  Person.  — 
Fidelity,  etc.,  Co.  v.  Nisbet,  119  Ga. 
316;  Norcross  Butter,  etc.,  Mfg.  Co. 
V,  Stunmerour,  114  Ga.  156;  Jones  v. 
Maxton,  100  III.  App.  201,  affirmed  in 
197  111.  248,  all  of  which  cases  support 
the  first  paragraph  of  the  original  note. 

490.  1.  Fidelity,  etc.,  Co.  v,  Nisbet, 
119  Ga.  316;  Tarrant  v,  Burch,  102 
111.  App.  393. 

8.  Want  of  Legal  Title.  —  There  must 
be  a  legal  right  of  action  in  the  party 
bringing  the  suit  before  he  can  sue  for 
the  use  of  another.  State  v.  Quitman 
Bank,  117  Ga.  849;  Wright  v.  Conti- 
nental Ins.  Co.,  1 1 7  Ga.  499 ;  Norwich 
Union  F.  Ins.  Soc.  v.  Wellhouse,  113 
Ga.  970 ;  Mitchell  v.  Georgia,  etc.,  R. 
Co.,   Ill   Ga.  760. 

503.  2.  Bell  V.  Newton,  183  Mass. 
481 ;  Brown  v.  Salisbury,  123  Fed.  Rep. 
203. 

504,  2.  Styles  v.  F.  R.  Long  Co., 
67  N.  J.  L.  413,  citing  15  Encyc.  op 
Pl.  and  Pr.  504. 

599.  6.  Williamson  v,  McGrath, 
180  Mass.  55;  Ebel  v.  Piehl,  (Mich. 
1903)  95  N.  W.  Rep.  1004,  holding, 
however,  that  a  promise  creates  a  chose 
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510,     See  note  i. 

513.     Wliore  CoAtraot  Ib  under  SoaI.  —  See  note  3. 

515.  (b)  Ezoeptioni  and  Quftlifloatiou.  —  See  note  2. 

51 6.  Incidental  Benefit  to  Third  Peraoni. See  note  I. 

517.  See  note  i. 

Where  Contraet  !•  Ezprewly  Made  for  Benefit  of  Third  Person.  — 
See  notes  2,  3. 

c.  Actions  Ex  Delicto  —  (0  General  Rule.  —  See 
note  5. 

590.     (4)  Injuries  to  Personal  Property  —  For  Mere  interference 
with  Poeseeiion.  —  See  note  2. 

538.    3.  Joinder    of   Parties  —  a.  Plaintiffs  —  (i)  Persons 
With  and  Without  Interest  —  Torti.  —  See  note  2. 


in  action  in  the  promisee,  and  if  as- 
signed to  the  person  for  whose  benefit 
it  was  to  operate  the  latter  may  then 
sue;  Green  v.  McDonald,  75  Vt.  93, 
holding  that  the  remedy  is  properly  in 
equity. 

510.  1.  Illinois.  —  Forster  v.  Greg- 
ory, 107  111.  App.  437;  Wickham  v. 
Hyde  Park  Bldg.,  etc.,  ,Assoc.,  80  111. 
App.   523. 

Indiana.  —  McCoy  v.  McCoy,  32  Ind. 
App.  38. 

Kentucky.  —  Blakeley  v.  Adams,  113 
Ky.  392;  Munday  v.  Munday,  (Ky. 
1899)  52  S.  W.  Rep.  966;  Hall  v.  Al- 
ford,  105  Ky.  664. 

Missouri.  —  Beattie  Mfg.  Co.  r.  Ger- 
ardi,  166  Mo.  142;  Glencoe  Lime,  etc., 
Co.  V.  Wind,  86  Mo.  App.  163. 

Nebraska.  —  Dodd  v,  Skelton,  (Neb. 
1902)  89  N.  W.  Rep.  297. 

New  York.  —  Traver  v.  Snyder, 
(Supm.  Ct.  App.  T.)  35  Misc.  (N.  Y.) 
261. 

Pennsylvania.  —  Sargent  v.  Johns, 
206  Pa.  St.  386,  upholding  the  right  of 
a  creditor  to  sue  one  who  takes  the 
debtor's  goods  and  assumes  his  debts, 
upon  the  theory  that  the  creditor  is 
party  to  the  consideration ;  Howes  v. 
McCrea,  21  Pa.  Super.  Ct.  592. 

Rhode  Island.  —  Kehoe  v.  Patton,  23 
R.  I.  360. 

Tennessee.  —  Ruohs  v.  Traders'  F. 
Ins.  Co.,  (Tenn.  1903)   78  S.  W.  Rep. 

85. 

IVisconsin.  —  Tweeddale  v.  Tweed- 
dale,  116  Wis.  517;  Etscheid  v.  Baker, 
112  Wis.  129. 

The  Federal  Conrts  follow  the  law  of 
the  forum.  Central  Electric  Co.  v. 
Sprague  Electric  Co.,  120  Fed.  Rep. 
925>  57  C.  C.  A.  197. 


513*  8.  American  Splane  Co.  v. 
Barber,  194  111.  171 ;  Webster  v.  Flem- 
ing, 178  111.  140;  Styles  V.  F.  R.  Long 
Co.,  67  N.  J.  L.  413,  under  statute. 
But  see  Williams  v.  Magee,  76  N. 
Y.  App.  Div.  512,  affirmed  177  N. 
Y.  534,  in  connection  with  the  New 
York  cases  cited  in  the  original 
note. 

515.  2.  Street  v.  Goodale,  77  Mo. 
App.  318;  Frerking  v.  Thomas,  64  Neb. 

193- 

516.  1.  Styles  v.  F.  R.  Long  Co., 
67  N.  J.  L.  413  [citing  15  Encyc.  op 
Pl.  and  Pr.  516]  ;  Frerking  v.  Thomas, 
64  Neb.  193. 

517.  1.  Hill  V.  Omaha,  etc.,  R.  Co., 
82  Mo.  App.  188;  Street  v.  Goodale,  77 
Mo.  App.  318;  Electric  Appliance  Co. 
r.   U.   S.   Fidelity,  etc.,  Co.,   no  Wis. 

434. 

2.  Glencoe  Lime,  etc.,  Co.  r.  Wind, 
86  Mo.  App.  163;  Street  v.  Goodale,  77 
Mo.  App.  318;  Lenz  v.  Chicago,  etc.,  R. 
Co.,   Ill   Wis.   198. 

8.  Beattie  Mfg.  Co.  v.  Gerardi,  166 
Mo.  142 ;  Glencoe  Lime,  etc.,  Co.  v. 
Wind,  86  Mo.  App.  163;  Tweeddale  v. 
Tweeddale,  116  Wis.  517. 

6.   Davis  V.  Rhodes,  112  Ga.  106. 

530.  2.  Mitchell  v.  Georsria,  etc., 
R.  Co.,  Ill  Ga.  760,  holding,  however, 
that  possession  must  be  in  the  plaintiff's 
own  right,  and  not  merely  as  agent ; 
United  Shoe  Machinery  Co.  v.  Holt, 
185  Mass.  97.  See  also  Foster  v.  Lyon 
County,  63  Kan.  43,  as  to  the  right  of 
one  entitled  to  the  possession  by  reason 
of  a  special  interest,  to  sue  for  damages 
resulting  to  him  from  the  destruction  of 
the  property. 

599.  2.  Sundberg  v,  Goar,  (Minn. 
1904)  99  N.  W.  Rep.  638. 
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938.     (2^  In  Actions  Ex  Contractu  —  (a)  InUrattB  under  BittLoet 
ContTMU.  —  See  note  3. 

(b)  InteretU  under  flamt  Contraet  —  aa.  Joint  Contracts  —  Stoto- 
ment  and  Extent  of  Bole.  —  See  note  5* 

«S34«     bb.  Several  Contracts.  —  See  note  I , 

54 !•     (3)  In  Actions  Ex  Delicto  —  (a)  Wlien    PlaintilEi   May  Hot 
Jdn.  —  See  note  3. 

944.     (c)  When  Plaintiff  Xnst  Join.  —  See  note  2. 

«S4jS.     See  note  i. 

ff4T.     b.  Defendants  —  (i)  In  General.  —  See  note  2. 

Bneoetalve  Liabilitlea.  —  See  note  4. 
548.    (2)  In  Actions  Ex  Contractu  —  (a)  LiabUltiei  on  Diitinet 
Contraoti.  —  See  note  2. 

(b)  Liabilitioi    under    Same    Contraet  —  aa.  Joint    Contracts  — 
(aa)  Statement  of  Rule.  —  See  note  3. 

tSJSO,     {bb)  Exceptions  to  Rule  —  One    Party  Out   of   Jurisdiotlon.  —  See 

note  I. 

9«i4«     €c.  Joint  and  Several  Contracts.  —  See  note  I . 

SS7.     (3)  In  Actions  Ex  Delicto  —  (a)  Joint  Torti  —  aa.  State- 
ment and  Application  of  Rule.  —  See  note  4. 

5SI8,     S.  Blum  v.Wyly, iii  La.  1092.  54§,    2.    Imperial   Hotel  Co.  v.   H. 

6.   Slaughter  v,   Davenport,    151    Mo.  B.   Clailin   Co.,   175   111.    119;   Winn  v. 

26 ;    Lemon  r.   Wheeler,   96   Mo.   App.  Heidenheimer,  (Tex.  Civ.  App.  1900)  56 

651 ;  Culver  r.  Smith,  82  Mo.  App.  390;  S.  W.  Rep.  950. 

White  V.  Dyer,  81  Mo.  App.  643;  Dunn  Contract  Making  Joint  Liability  Origi- 

V,  Smith,  (Tex.  Civ.  App.  1903)  74  S.  nally    Several.  —  Where    parties    sepa- 

W.  Rep.  576.  rately   liable   for   damages   dispute   lia- 

Ono  Sofoiing  to  Join  as  plaintiff  may  bility  for  particular  damages  and  agree 

be  joined   as   a   defendant.     Cullen   v,  that  such   liability  may  be   determined 

Knowles,  (1898)  2  Q.  B.  380.  by  judicial  proceedings,  and  that  they 

«(34,     1.    Southern   R.   Co.   v.    Mar-  will  pay  such  damages  as  they  shall  be 

shall,  III  Ky.  560,  upholding  the  right  adjudged  to  be  liable  for,  they  may  be 

of  each  party  to  sue  separately  for  a  joined  in  an  action  on  such  promise  to 

breach  of  a  contract  to   carry   several  determine  their  liability.     CThicago,  etc., 

passengers    on    the    ground    that    each  R.  Co.  v.  Chicago,  183  111.  341. 

would  have  no  interest  in  the  recovery  8.    Phillips   v.    Pitcher,    80    111.    App. 

of  the  other.  219;  Cox  v,  Gille  Hardware,  etc.,  Co., 

541.    3.  Libel  antf  Slander. —  Brooks  8  Okla.  483. 

V,  Collier,   3   Indian  Ter.  468.  550.     1.    McEIroy  v.   Ford,   81   Mo. 

544.  2.    Atchison,    etc.,    R.    Co.    v\  App.  500;  Green  v.  Heritage,  63  N.  J. 
Hucklebridge,  (i2  Kan.  506.  L.  455. 

545.  1.  Waiver  of  Tort.  —  The  rule  554.     1.    Scanlon  v.  People,  95   111. 
applies   where  the   tort  is  waived  and  App.  348. 

the  suit  is   brought  upon  the  fictional  557.     4.    Anderson    v.    Foster,    112 

relation  as  promisee.     Seay  v.  Sanders,  Ga.  270 ;   Purington-Kimball   Brick  Co. 

88  Mo.  App.  478.  V,  Eckman,  102  111.  App.  183;  McBride 

In  Detinne  all  the  parties  jointly  en-  v.  Scott,  125  Mich.  517;  Cole  v.  Lippitt, 

titled   must  join   as  plaintiffs   and   the  22  R.  I.  31 ;  Swain  v.  Tennessee  Copper 

objection  of  nonjoinder  will  avail  even  Co.,   (Tenn.   1903)    78  S.   W.   Rep.  93; 

in  the  absence  of  a  plea  in  abatement.  Riverside  Cotton  Mills  v.  Lanier,   (Va. 

Bolton  V,  Cuthbert,  132  Ala.  403.  1903)   45   S.  E.  Rep.  875;  Charman  v. 

547.    2.    Davis  v.   Novotney,    15    S.  Lake  Erie,  etc.,  R.  Co.,   105  Fed.  Rep. 

Dak.    118,    quoting    15    Encyc.   op    Pl.  449,   holding   that   it   is   not   necessary 

AND  pR.  547.  that  the  injury  should  grow  out  of  the 

4.  Cunningham  t/.  Orange,  74  Vt.  115.  breach    of    a   joint    duty    in    order   to 
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5jS9.     Independent  AcU  Cansing  Joint  Iigury.  —  See  note  2. 

S0O.  cc.  Joinder  of  Master  and  Servant  or  Principal  and  Agent.  — 
See  note  3. 

S9St.     (b)  Several  and  Diitlnot  Torts.  —  See  notes  4,  5,  6. 

363.     See  note  i. 

S64.  4.  Raising,  Waiving,  and  Curing  Objections  —  c.  Non- 
joinder—(i)  Of  Plaintiffs  —  (a)  In  Aotlons  Sx  Contraetn  —  If  It 
Appears  npon  Face  of  Pleadings.  —  See  note  2. 

jSB6«     Nonfoit  at  Trial  for  Varianee.  —  See  note  I. 

367.     Waiver  of  Objeotions.  —  See  note  I. 

(b)  In  Aetions  Ez  Delioto  —  Plea  in  Abatement.  —  See  note  3. 

373.  (2)  Of  Defendants  —  (a)  In  Aotions  £z  Contraetn  —  aa.  Plea 
IN  Abatement  —  Statement  of  Xodem  Bnle.  —  See  note  I . 


authorize  the  maintenance  of  a  joint  ac- 
tion. See  also  Chesapeake,  etc.,  R.  Co. 
V.  Hyde,  (Ky.  1900)  56  S.  W.  Rep. 
423 ;  Planters'  Oil  Mill  v.  Monroe 
Waterworks,  etc.,  Co.,  52  La.  Ann.  1243. 

5«^0.  2.  Compare  Smith  v.  Day,  39 
Oregon  531,  holding  that  while  two  acts 
might  have  concurred  in  producing  an 
injury,  the  parties  could  not  be  joined 
because  there  was  no  concert  of  action 
and  no  common  intent. 

500*  3.  Charman  v.  Lake  Erie,  etc., 
R.  Co.,  105  Fed.  Rep.  449. 

563*  4.  Swain  v,  Tennessee  Copper 
Co.,  (Tenn.  1903)  78  S.  W.  Rep.  93 
Iquoting  15  Encyc,  of  Pl.  and  Pr. 
562] ;  Brooks  v,  Galveston  City  R.  Co., 
(Tex.  Civ.  App.  1903)  74  S.  W.  Rep. 
330 ;  Hays  v.  Perkins,  22  Tex.  Civ. 
App.  199. 

6.  Swain  v.  Tennessee  Copper  Co., 
(Tenn.  1903)  78  S.  W.  Rep.  93,  quoting 
15  Encyc.  of  Pl.  and  Pr.  562. 

6.  Swain  v.  Tennessee  Copper  Co., 
(Tenn.  1903)  78  S.  W.  Rep.  93  Iquoting 
IS  Encyc.  of  Pl.  and  Pr.  562]  ;  Thomp- 
son V.  London  County  Council,  (1899) 
I  Q.  B.  840 ;  Gower  v,  Couldridge, 
(1898)    I   Q.  B.  348. 

Ki^oinder  of  Actions.  —  This  objec- 
tion refers  rather  to  the  misjoinder  of 
causes  of  action  than  to  the  misjoinder 
of  defendants  to  the  same  cause  of  ac- 
tion.   Cole  V,  Lippitt,  25  R.  L  104. 

563,  1.  Swain  v.  Tennessee  (Jopper 
Co.,  (Tenn.  1903)  78  S.  W.  Rep.  93; 
Dastervignes  v.  U.  S.,  (C.  C.  A.)  122 
Fed.  Rep.  30  [both  cases  quoting  15 
Encyc.  of  Pl.  and  Pr.  562  (563)] ;  Cole 
V.  Lippitt,  22  R.  T.  31. 

564.  8.  Speaking  Bemnrrer.  —  A  de- 
murrer on  the  ground  that  one  described 
as  an  heir  at  law  was  not  joined  is  bad 


as  a  speaking  demurrer  when  the  peti- 
tion does  not  show  that  the  deceased 
left  such  heir.  The  objection  should  be 
raised  by  plea  of  nonjoinder.  Mathis 
V.  Fordham,  114  Ga.  364. 

566.  1.  Contra,  Berlin  v.  Sheffield 
Coal,  etc.,  Co.,  124  Ala.  322,  holding 
that  the  rule  stated  in  the  title  Abate- 
ment in  Pleading,  i  Encyc.  of  Pl. 
and  Pr.  14,  note  6,  that  the  nonjoinder 
of  parties  must  be  raised  by  plea  in 
abatement  or  answer  in  the  nature 
thereof,  when  the  objection  does  not 
appear  on  the  face  of  the  record,  and 
by  demurrer  when  it  does  so  appear,  is 
the  rule  in  Alabama. 

56T.  1.  Meaney  v.  Kehoe,  181 
Mass.  424.  See  also  Mackay  v.  Fox, 
121  Fed.  Rep.  487,  57  C.  C.  A.  439, 
wherein  the  rule  was  stated  generally 
without  regard  to  the  character  of  the 
action. 

Not  Available  Firit  on  Appeal. — Jo 
Daviess  County  v.  Staplei,  108  111.  App. 

539. 

8.  Loomis  v,  Hollister,  75  Conn.  275, 
holding  that,  assuming  that  nonjoinder 
of  a  party  could  have  been  successfully 
pleaded  in  abatement,  the  objection  is 
not  available  after  trial  on  the  merits 
by  a  request  for  a  charge  to  the  jury, 
the  statute  providing  that  no  action  shall 
be  defeated  on  account  of  nonjoinder 
or  misjoinder  of  parties ;  Denison,  etc., 
R.  Co.  V.  Smith,  19  Tex,  Civ.  App. 
114. 

In  Detinne  the  plea  in  abatement  is 
not  necessary  to  raise  the  objection  of 
a  nonjoinder  of  a  joint  owner  as  plain- 
tiflF.     Bolton  V.  Cuthbert,  132  Ala.  403. 

573.  1.  Kierstead  v.  Bennett,  93 
Me.  328 ;  Delcourt  v,  Whitehouse,  92 
Me.  254;  Schroder  v.  Pinch,  126  Mich. 
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€574,     See  note  i. 

Vot  Available  After  Plea  In  Bar.  —  See  note  2.. 
S76.     Most  Give  Plaintiff  Better  Writ  — See  note  2. 
ti77»     bb.  Demurrer,  Motion  in  Arrest,  or  Error  —  fHattmeiit  ef  Bal*. 
—  See  note  lo. 
581.    d.  Misjoinder  — (i)  Of  Plaintiffs  —  (%)  in  Aetiima  Sz 

Centraetn  —  Under  Btatntee  Authoriiing  Amendments.  —  See  note  5. 

389.     (2)  Of  Defendants — (a)  In  Actions  Bx  Centraetn. — See  note  5. 
«S83«     See  note  i. 

(b)  In  Actions  Ex  Delioto.  —  See  note  4. 

S84.    V.  Ik  Botitt  — 1.  General  Bnles— ^z.  All  Persons 
Interested.  —  See  note  2. 

ti87.     Beason  of  Bnle.  —  See  note  I. 

390,    b.  Persons  Without  Interest.  —  See  note  i. 
598.    c.  Nature  of  Interest  Required  — (2)  Holder  of 
Legal  Title.  —  See  notes  i,  3.  . 


185;   Green  v.  Heritage,  63   N.  J.  L. 

455- 

574.  1.  WaiTor  by  Failure  to  Plead. 
—  McKenney  v.  Bowie,  94  Me.  397. 

8.   Dixon  V.  Wood,   22   Pa.   Co.   Ct 

634. 

576,  S.  Boseker  v.  Chamberlain, 
160  Ind.  1x4,  citing  15  Encyc.  of  Pl. 
AND  Pr,  576. 

577,  10.  Scanlon  v.  People,  95  111* 
App.  348,  upholding  the  remedy  by  mo- 
tion in  arrest  where  the  defect  is  ap- 
parent on  the  face  of  the  record. 

591*  6.  Jo  Daviess  County  v.  Sta- 
ples, 108  111.  App.  539.  See  also  Spra- 
ker  V,  Ennis,  78  111.  App.  446. 

689*  5,  Mayer  v.  Brensinger,  180 
111.  no  (exception  to  the  rule  in  the 
case  of  matter  going  to  the  personal 
discharge  of  one  of  the  joint  defend- 
ants) ;  Imperial  Hotel  Co.  v.  H.  B. 
Qaflin  Co.,  175  111.  119;  Wright  v. 
Reinelt,  118  Mich.  638,  holding  that  a 
rule  of  court  permitting  a  plaintiff  to 
discontinue  as  to  one  or  more  defend- 
ants has  no  application  to  cases  origi- 
nating in  justices'  courts  on  appeals 
therefrom,  and  that  if  such  suit  is 
against  two  jointly  the  verdict  must  be 
for  the  defendants  if  no  joint  liability 
is  shown. 

583*  1.  Cunningham  v.  Orange,  74 
Vt.  115.  See  also  Noyes  v.  Hyde  Park, 
73  Vt.  261,  where  a  demurrer  or  motion 
in  arrest,  and  not  a  motion  to  dismiss 
or  plea  in  abatement,  was  held  to  be 
the  proper  remedy,  the  rule,  however, 
not  being  stated  particularly  with  refer- 
ence to  actions  in  form  ex  contractu. 


4.  Purington-Kimball  Brick  Co.  v, 
Eckman,  102  111.  App.  183,  holding  that 
the  proper  plea,  if  one  of  defendants 
is  not  liable,  is  "  not  guilty,"  and  that 
the  objection  cannot  be  raised  by  de< 
murrer  or  plea  in  abatement. 

Where  the  Evidenoe  Eitabliihea  DiiFer- 
ent  Caiee  against  the  defendants  joined 
as  tortfeasors  the  objection  is  to  the 
misjoinder  of  causes,  not  of  parties, 
and  a  nonsuit  is  properly  granted.  Cole 
V,  Lippitt,  25   R.  I.   104. 

694,  8.  Burroughs  v,  Jones,  78 
Miss.  235  [citing  15  Encyc.  op  Pl.  and 
Pr.  584] ;  Mobile  Land-Imp.  Co.  v. 
Gass,  129  Ala.  214;  Consolidated  Stan- 
ley Min.,  etc.,  Co.  v.  Loeber,  96  111. 
App.  128;  Dudley  v,  Eashnan,  70  N. 
H.  418- 

Joint  Obligation!.  —  A  statute  mak- 
ing obligations  joint  and  several  does 
not  destroy  the  rule  of  the  text.  Craig 
v.  McKnight,  108  Tenn.  690. 

587.  1.  Parker  v.  Simpson,  180 
Mass.  334;  Hall  v,  Oilman,  77  N.  Y. 
App.  Div.  458. 

ftOO*  1.  Renshaw  v.  Tullahoma  First 
Nat.  Bank,  (Tenn.  Ch.  1900)  63  S.  W. 
Rep.   194. 

593.  1.  Woodward  v.  McConnau- 
ghey,  106  Fed.  Rep.  758,  45  C.  C.  A. 
602. 

3.  See  Wright  v.  Market  Bank,  (Tenn. 
Ch.  1900)  60  S.  W.  Rep.  623,  holding 
that  it  cannot  be  objected  that  a  cor- 
poration which  is  not  a  party  to  the 
suit  is  the  beneficial  owner  of  a  note 
so  as  to  defeat  a  recovery  by  the 
payee. 
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593.     (3)  Equitable  or  Beneficial  Owners,  —  See  note  4. 
60T.    /.  General  Rule  One  of  Convenience  Only. — 
See  note  2. 

608.     See  note  i. 

613.  3.  Hecessary  or  Indispensable  Parties  —  a.  Statement 
OF  Rule  —  TU*  Clan  IneladM.  —  See  note  2. 

614.  See  note  i. 

Term  HeooMary  Parties  Alio  Inoliides.  —  See  note  3. 
613«     Where  Heoesiary  Party  Cannot  Be  Brought  In.  —  See  note  I* 

693.    b.  Illustrations  of  Rule  —  Disposal  of  Pnnd.  —  See 
note  I. 

637.    c.  Exceptions  to  Rule  —  (6)  Persons  U^iknown.  — 
See  note  4. 

(7)  Persons  Legally  Represented —  (a)  Doetrine  of  Bepresen- 
tatiott  —  aa.  In  General  —  Biinmiary  Statement.  —  See  note  6. 


M3,  4.  Gordon  v.  Johnson,  186  111. 
18. 

Heoessity  for  Authority.  —  One  person 
cannot  sue  for  the  use  of  another  with- 
out authority  from  the  latter.  Page 
V.  Merchants'  Exch.  Bank,  (Tenn.  Ch. 
1900)  59  S.  W.  Rep.  367.  See  also 
infra,  V.  5.  b.  Real  Party  in  Interest. 

M7.  8.  Craig  v,  McKnight,  108 
Tenn.  690. 

MS.  1.  American  Steel,  etc.,  Co. 
V.  Wire  Drawers',  etc..  Unions,  90  Fed. 
Rep.  598,  holding  that  in  suits  against 
voluntary  associations  the  plaintiff  is 
left  to  get  along  as  best  he  can  by  aid 
of  the  equity  rule  of  the  federal  court 
allowing  a  few  of  a  mass  to  be  selected 
as  representatives,  all  absent  parties  not 
actually  served  being  protected. 

6ia.  2.  Chandler  v.  Ward,  188  111. 
337,  quoting  with  approval  15  Encyc. 
OF  Pl.  and  Pr.  612,  including  the  pre- 
ceding paragraph  of  the  original  text. 
See  also  the  following  cases : 

Alabama.  —  Mobile  Land  Imp.  Co.  v, 
Gass,  129  Ala.  214. 

Colorado,  —  Brown  v.  Farmers*  High 
Line  Canal,  etc.,  Co.,  26  Colo.  66 ; 
Farmers'  High  Line  Canal,  etc.,  Co.  v. 
White,  (Colo.  1903)   75  Pac.  Rep.  415. 

Florida,  —  Raw  Is  v.  Tallahassee  Hotel 
Co.,  43  Fla.  288. 

Illinois.  —  Gordon  v.  Johnson,  186  111. 
18. 

Iowa.  —  Tod  V.  Crisman,  1 23  Iowa 
693.  See  also  Daugherty  v.  Curtis, 
(Iowa  1903)  97  N.  W.  Rep.  67. 

Kansas.  —  Shearer     v.     Murphy,     63 


Missouri. — Morgan  v.  National  Pump 
Co.,  74  Mo.  App.  155. 

New  Jersey,  —  Kempton  v,  Bartine, 
60  N.  J.  Eq.  411. 

New  York.  —  Dupignac  v,  Bernstrom, 
76  N.  Y,  App.  Div.  105. 

Pennsylvania,  —  Delaware  River 
Quarry,  etc.,  Co.  v,  Bethlehem,  etc.,  St. 
R.  Co.,  7  Northam.  Co.  Rep.  (Pa.)   194. 

West  Virginia.  —  Moore  v.  Jennings, 
47  W.  Va.   181. 

Wisconsin,  —  Castle  v.  Madison,  X13 
Wis.   346. 

United  States. —  Shingleur  v.  Jenkins, 
HI  Fed.  Rep.  452;  Woodward  v.  Mc- 
Connaughey,  106  Fed.  Rep.  758,  45  C. 
C.  A.  602. 

OIJ,  1.  Preston  v.  National  Exch. 
Bank,  97  Va.  222 ;  Edwards  v.  Mercan- 
tile Trust  Co.,  124  Fed.  Rep.  381 ; 
Waterfield  v.  Rice,  11 1  Fed.  Rep.  625, 
49  C.  C.  A.  504 ;  Frishmuth  v.  Farmers* 
L.  &  T.  Co.,  95  Fed.  Rep.  5 ;  Davis  v. 
Davis,  89  Fed.  Rep.  532;  Cherokee  Na- 
tion V.  Hitchcock,  187  U.  S.  294. 

8.  Chandler  v.  Ward,  188  111.  337, 
quoting  with  approval  15  Encyc.  of  Pl. 
AND  pR.  614. 

61«(«  1.  Shingleur  v.  Jenkins,  11 1 
Fed.  Rep.  452 ;  Woodward  v.  McCon- 
naughey,  106  Fed.  Rep.  758,  45  C.  C. 
A.  602. 

633.  1.  Wheeler  v.  Lack,  37  Ore- 
gon 238,  citing  15  Encyc.  of  Pl.  and 
Pr.  622. 

637.  4.  L.  E.  Waterman  Co.  v. 
Waterman,  40  N.  Y.  App.  Div.   530. 

6.  Where  It  Appears  that  Nnmerons 


Kan.   537 ;   Jeffries-Ba-Som   v.   Nation,    Persons  All  Stand  in  Same  Situation.  -- 
63  Kan.  247.  Ellis  v.  Bedford,  (1899)   i  Ch.  494. 

331 


699-671 


PARTIES  TO  ACTIONS. 


Vol.  XV. 


639*     TTtmoet  Fairnaia  and  Good  Faith  Demanded.  —  See  note  I. 
6SO.     cc.  Similarity  of  Interests  Between  Representative  and  Per- 
sons Represented.  —  See  note  2. 

633,     dd.  Averments  in  Bill  as  to  Representative  Character  of  Suit 

—  Framing  Bill  So  AU  Kay  Come  In.  —  See  note  2. 

649.     (b)    When    Dootrine    la    Applicable  —  bb.   Numerous   Parties  — 
Statement  of  Bnle  at  to  Ezeeption.  —  See  note  4. 
643.     See  note  i. 
651.    4.  Proper  but  Not  Indispensable  Parties — a.  In  General. 

—  See  note  6. 
699.     See  note  2. 

6Sff.  b.  Parties  WITH  Separable  Interests  —  (i)  State- 
ment of  Rule  —  When  Parties  with  Separable  IntereeU  Kay  Be  Omitted.  — 
See  notes  i,  2. 

669.    c.  Formal  or  Nominal  Parties  —  (2)  Illustrations 

of  Rule  —  Penonf  with  Naked  Le^al  Title.  —  See  note  I. 

665.    6.   Complainants  —  b.    Real   Party  in   Interest  — 

General  Bnle.  —  See  note  I. 

668.    c.  Joinder  of  Complainants  —  (i)  Who  May  Join 

—  (a)  Heeeiiity  of  JToint  or  Common  Intereit  —  Persons  with  Common  Interests. 

—  See  note  3. 

671.  (b)  Hatnre  of  Common  Interest  Anthoriiing  Joinder  —  Owners  in 
SoTeralty.  —  See  note  2. 


699.  1.  Beecher  v,  Foster,  51  W. 
Va.  605,  quoting  15  Encyc.  of  Pl.  and 
Pr.  628. 

030.  2.  Beecher  v.  Foster,  51  W. 
Va.  605,  quoting  and  approving  the 
whole  of  the  original  text  paragraph, 
15  Encyc.  of  Pl.  and  Pr.  629,  630. 

633*  8.  Frishmuth  v.  Farmers'  L. 
&  T.  Co.,  95  Fed.  Rep.  5. 

643.  4.  Smith  v.  New  England 
Bank,  69  N.  H.  254. 

643*  1.  Noble  v,  Gadsden  Land, 
etc.,  Co.,  133  Ala.  250. 

Typographioal  Error.  —  It  should  be 
observed  that  the  figure  2  in  the  original 
note  is  a  misprint  for  i. —  [Ed. 

651,  6.  Persons  Held  to  Be  Proper 
Parties.  —  Grigsby  v.  Barton  County, 
169  Mo.   221. 

053.  2.  Persons  Held  to  Be  Proper 
bnt  Hot  Necessary  Parties.  —  Worthing- 
ton  V,  Miller,  134  Ala.  420;  Farmers, 
etc.,    Bank   v.   Robinson,   96   Mo.   App. 

385. 

655.  1.  Absence  from  Jurisdiction.  — 
Edwards  v.  Mercantile  Trust  Co.,  124 
Fed.  Rep.  381  (under  Rev.  Stat.  U,  S., 
8  7Z7)\  Anthony  v.  Campbell,  112  Fed. 
Rep.  212,  so  C.  C.  A.  195. 

8.  Where  Joinder  Wonld  Oust  Jurisdic- 
tion. —  Hunter  v.  Robbins,  1 1 7  Fed.  Rep. 


920;  Williams  r.  Crabb,  117  Fed.  Rep. 
193,  54  C.  C.  A.  213. 

663.  1.  Tmsteee.  —  Harding  v.  Ol- 
son, 76  111.  App.  475. 

665.  1.  Huntington  First  Nat.  Bank 
V,  Cook,  (W.  Va.  1904)  46  S.  E.  Rep. 
1027. 

By  Statute  in  Virginia  it  is  provided 
that  when  the  legal  title  to  a  claim  en- 
forceable in  equity  is  in  one  person 
and  the  beneficial  equitable  title  is  in 
another  the  suit  may  be  brought  by  the 
latter  for  his  use  and  benefit  in  the 
name  of  the  former  or  in  his  own  name. 
Preston  v.  National  Exch.  Bank,  97  Va. 
222. 

668.  3.  Gulf  Red  Cedar  Co.  tr. 
Crenshaw,  138  Ala.  134;  Justice  r. 
Aikin,  104  Ga.  714;  Beach  v.  Spokane 
Ranch,  etc.,  Co.,  25  Mont.  379  (holding 
that  the  rule  may  be  applied  without 
invoking  the  aid  of  the  Civil  Code) ; 
Moorehouse  v.  Kissam,  60  N.  J.  Eq. 
443 ;  Bradley  v.  Bradley,  53  N.  Y.  App. 
Div.  29;  Fowler  v.  Jones,  9  Kulp  (Pa.) 
308 ;  Whipple  v.  Guile,  22  R.  I.  576 ; 
Home  Ins.  Co.  v,  Virginia-Carolina 
Chemical  Co.,  109  Fed.  Rep.  681.  See 
also  Walters  v.  Green,  (1899)  2  Ch.  696. 

671.  2.  Lonsdale  Co.  v,  Woon- 
socket,   21   R.  1.  498. 
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673.    (2)   Whether  Party  SJiould  Be  Complainant  or  Defendant 

—  Positioii  on  Seeord  Immaterial.  —  See  note  2. 

673.    See  note  i. 

Wlien  One  Naturally  Complainant  Kay  Be  Made  Defendant.  —  See 
note  3. 

675.  6.  Defendants  —  *.  General  Rules  as  to  Defend- 
ants— Proper  Partlee  Hot  Gomplainanti  Hay  Be  Made  Defendants. — See  note  I . 

676.  c.  Joinder   of   Defendants  —  community   of  intereet 

Authoriilng  Joinder.  —  See  note  1. 

677.  See  note  2. 

Wliere  One  General  Biglit  Is  Claimed.  —  See  note  3* 
679.     Preventing  Multiplicity  of  Suite.  —  See  note  2. 

Joint  Tortfeasors.  —  See  note  3. 

Several  Causes  of  Action  Against  Different  Defendants. —  See  note  4. 
681.     Joinder  of  Unrelated  Matters.  —  See  note  I. 

7.  Raising,  Waiving,  and  Curing  Objections — b.  Non- 
joinder —  (i)  Demurrer  —  (a)  When  Lies.  —  See  note  3. 
683.    See  note  i. 

Demurrer  Will  Hot  Lie.  —  See  note  2. 


679.  S.  Opper  v,  Hirsh,  (Supm. 
Ct.  Spec.  T.)  33  Misc.  (N.  Y.) 
560  {.diing  15  En  CYC.  of  Pl.  and  Pr. 
572,  673] ;  McConaughey  v.  Bennett,  50 
W.  Va.  172;  Sadler  v,  Taylor,  49  W. 
Va.   104. 

673.  1.  Lalance,  etc.,  Mfg.  Co.  v, 
Haberman  Mfg.  Co.,  93  Fed.  Rep. 
197. 

8.  McConaughey  v.  Bennett,  50  W. 
Va.    172. 

675*  1.  Howard  v.  Corey,  126  Ala. 
283. 

676*  !•  Shingleur  V.  Swift,  no  Ga. 
891. 

677*  2.  Benson  v,  Keller,  37  Ore- 
gon 120. 

8.  Henderson  v.  Hall,  134  Ala.  455, 
holding  that  a  bill  by  a  judgment  cred- 
itor against  the  subscribers  to  corpo- 
rate stock  is  not  objectionable  for  mis- 
joinder of  parties  defendant  notwith- 
standing their  interests  and  obligations 
as  among  themselves  are  entirely  dis- 
tinct, the  rights  which  complainant  at- 
tempts to  assert  being  against  each  of 
the  respondents;  Christian,  etc.,  Gro- 
cery Co.  V,  Kling,  121  Ala.  292;  Bailey 
V.  Tillinghast,  99  Fed.  Rep.  801,  40  C. 
C.  A.  93 ;  Ryan  v.  Seaboard,  etc.,  R. 
Co.,  89  Fed.  Rep.  397 ;  Frankenburg  v. 
Great  Horseless  Carriage  Co.,  (1900) 
I  Q.  B.  504,  holding  that  where  the 
object  is  single,  and  the  cause  of  action 
one,  it  does  not  matter  that  there  are 
different   classes   of   defendants   as   to 


whom  the  decree  must  order  different 
relief. 

679.  8.  Dastervignes  v,  U.  S.,  (C. 
C.  A.)  122  Fed.  Rep.  30  \.cii%ng  15 
Encyc.  of  Pl.  and  Pr.  678,  679] ;  Hen-' 
derson  v.  Hall,  134  Ala.  455;  Bailey 
V,  Tillinghast,  .99  Fed.  Rep.  801,  40  C. 
C.  A.  93 ;  Pacific  Live-Stock  Co.  v. 
Hanley,  98  Fed.  Rep.  327. 

8.  United  Shoe  Machinery  Co.  v. 
Holt,  185  Mass.  97,  where  the  rule  was 
applied  after  waiver  of  objection  to 
the  jurisdiction  in  the  particular  case; 
People's  Telephone,  etc.,  Co.  v.  East 
Tennessee  Telephone  Co.,  103  Fed.  Rep. 
212,  43  C.  C.  A.  185. 

4.  Griffin  v,  Henderson,  116  Ga.  310; 
Osbom  V,  Deboard,  115  Ga.  599,  hold- 
ing that  where  a  petition  alleged  two 
distinct  and  separate  causes,  neither  of 
which  was  against  all  of  the  defend- 
ants, it  was  not  error  to  sustain  a  de- 
murrer although  there  was  one  defend- 
ant against  whom  relief  was  prayed 
relative  to  both  causes. 

6S1.  1.  Pacific  Live-Stock  Co.  v. 
Hanley,  98  Fed.  Rep.  327. 

8.  Lockwood  v,  Lockwood,  124  Mich. 
(i2% ;  Burnett  v.  Costello,  1 5  S.  Dak.  89 
[both  cases  citing  15  Encyc.  op  Pl. 
AND  Pr.  681];  Michels  v.  Western  Un- 
derwriters' Assoc,  129  Mich.  417. 

693*  1.  Delaware  River  Quarry, 
etc.,  Co.  V.  Bethlehem,  etc.,  St.  R.  Co., 
7  Northam.  Co.  Rep.  (Pa.)   194. 

8,  When  Qemarrer  Should  Be  Oremled, 
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689.     {2)  Plea  or  Answer  —  (a)  When  lioi.  —  See  note  3. 
686«     (b)  BuiHeieiioj  —  Dedgnating  Omitted  Party.  —  See  note  3. 

68T.  (3)  Motion.  —  See  Dismissal,  Discontinuance,  and 
Nonsuit. 

(4)  Objection  by  Court  Sua  Sponte.  —  See  note  4. 

688.  (5)  Time  of  Objecting  and  Waiver  by  Failure  to  Object 
—  (a)  Hoigoinder  of  Veeeesary  or  Indiapeniable  Partiee  —  At  EeariAg.  —  See 
note  3. 

689.  On  Appeal.  —  See  notes  i,  2. 

(b)  Hoi^olnder  of  Proper  but  Kot  Indlspenaable  Parties. — See  note  4. 

690.  See  note  i. 

691.  (6)  Dismissal^  Reversal,  and  Amendment  to  Remedy 
Defect  —  Blimlisal  Generally.  —  See  note  i.     See  also  DISMISSAL, 

Discontinuance,  and  Nonsuit. 

699.     Beyerial  and  Bemand.  —  See  notes  2,  4. 

Noi^olnder  Is  Oround  for  Dlsmlisal.  —  See  note  6. 
694.    (7)  Refnoval  of  Defect  Pending  Objection.  —  See  note  3. 


—  Where  the  want  of  defendants  does 
not  appear  on  the  face  of  the  bill  the  ob- 
jection cannot  be  taken  by  demurrer. 
Walling  V,  Thomas,  133  Ala.  426;  Pel- 
ton  V.  Place,  71  Vt.  430;  Farson  v, 
Sioux  City,  106  Fed.  Rep.  278. 

6§ft.  8.  Burnett  v,  Costello,  15  S. 
Dak.  89,  citing  15  Encyc.  of  Pl.  and 
Pr.  685,  and  discussing  the  propriety  of 
raising  the  objection  by  answer. 

6§6,  S.  Cone  v.  Cone,  61  S.  Car. 
5x2. 

087.  4.  Rawls  v.  Tallahassee  Hotel 
Co.,  43  Fla.  288 ;  Blum  v,  Wyly,  1 1 1  La. 
1092. 

6§8.  8.  Talbott  v.  Leatherbury,  92 
Md.  166.  But  see  Michels  v.  Western 
Underwriters'  Assoc,  129  Mich.  417, 
which  seems  to  hold  that  the  objection 
is  waived  by  failure  to  demur. 

689*  1.  Tod  V,  Crisman,  123  Iowa 
693  [citing  15  Encyc.  of  Pl.  and  Pr. 
689]  ;  Rawls  v,  Tallahassee  Hotel  Co., 
43  Fla.  288;  Gordon  v.  Johnson,  186 
111.  18. 

2.   Shearer  v.  Murphy,  63  Kan.  537. 

IndlfpeniablenoM  Hot  Proved.  —  If  a 
party  is  indispensable  only  in  the  light 
of  an  allegation  which  is  not  proved, 
judgment  will  not  be  reversed  for  his 
omission.    Knox  v.  Clark,  15  Colo.  APP- 

356. 

4.  Lockwood  v,  Lockwood,  124  Mich. 
627 ;  Farmers',  etc..  Bank  v.  Robinson, 
96  Mo.  App.  385. 

090.  1.  Cogswell  V,  Norwich  Sec- 
ond Nat.  Bank,  j6  Conn.  252 ;  Slater  v. 
Hamacher,  15  App.  Cas.  (D.  C.)  558; 


Brumby  v.  Harris,  107  Ga.  257 ;  Man- 
tonya  v.  Reilly,  184  111.  183 ;  People's 
Telephone,  etc.,  Co.  v.  East  Tennessee 
Telephone  Co.,  103  Fed.  Rep.  212,  43 
C.  C.  A.  185.  See  also  Chamberlin- 
Hunt  Academy  v.  Port  Gibson  Brick, 
etc.,  Co.,  80  Miss.  517. 

691.  1.  Wheeler  v.  Lack,  37  Ore- 
gon 238  [citing  IS  Encyc.  of  Pl.  and 
Pr.  690] ;  Price  v.  Stratton,  (Fla.  1903) 
33  So.  Rep.  644  (applying  the  rule  to 
a  cross-bill) ;  Burroughs  v.  Jones,  78 
Miss.  235 ;  Delaware  River  Quarry,  etc., 
Co.  V,  Bethlehem,  etc.,  St.  R.  Co.,  7 
Northam.  Co.  Rep.  (Pa.)  194. 

Beview  of  Finding.  —  Where  under 
the  statutory  equity  rule  the  exercise 
of  the  court's  discretion  to  dismiss  a 
bill  for  nonjoinder  of  a  plaintiff  de- 
pends upon  the  finding  that  the  omitted 
party  is  a  necessary  one  without  whom 
no  proper  decree  could  be  authorized, 
the  question  whether  such  omitted  party 
is  necessary  in  this  sense  is  a  matter 
which  is  open  to  review  on  an  appeal 
from  the  order  of  dismissal.  Ridgely 
V.  Wilmer,  97  Md.  725. 

099.  2.  Moore  v.  Jennings,  47  W. 
Va.  181. 

4.  Wheeler  v.  Lack,  37  Oregon 
238  [citing  15  Encyc.  of  Pl.  and  Pr. 
692]  ;  Reger  v.  Gall,  54  W.  Va.  373. 
See  also  Huntington  First  Nat.  Bank 
V.  Cook,  (W.  Va.  1904)  46  S.  E.  Rep. 
1027. 

6.   Burroughs  v.  Jones,  78  Miss.  235. 

694.  3.  Stipnlation  in  Appellate  Govt. 
—  A  cause  pending  before  an  appellate 
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(8)  Defect  Not  Jurisdictional.  —  See  note  3. 

c.  Misjoinder  —  (i)  How  and  When  Raised — WaiTw 

to  Otjaet  in  UmiM.  —  See  note  3. 
(3)  Who  May  Object  —  7w  lU^lolBdMr  of  DahndMito.  —  See 

■ 

(5)  Amendment,  —  See  note  2. 

8.  Bringing  In  Hew  Parties.  —  See  notes  4,  5. 

VI  VVDBX  C0BX8  Aim  P&ACTios  AcT8  —  1.  Parties  Plain- 
Real  Party  in  Interest — (1)  Generally—  (a)  StotmMit 
■  See  notes  4,  6. 

Transfer  of  Interott  Pttndento  lite.  —  See  note  6. 

(b)  Who  Are  Eoal  Partlao  in  Interatt.  —  See  note  I. 


tribunal  must  be  decided  upon  the  rec- 
ord as  it  is  brought  up,  and  the  de- 
fect arising  out  of  the  want  of  a  proper 
party  cannot  be  cured  in  that  court  by  a 
stipulation  of  such  party  agreeing  to  be 
bound  by  the  judgment  entered  in  the 
cause;  the  appellate  court  cannot  in 
such  manner  take  original  jurisdiction 
of  the  person  of  one  who  is  not  a  party 
to  the  suit  in  the  court  below.  Chandler 
V.  Ward,  188  111.  322. 
'  W5*    S.   Tod  V,  Crisman,  133  Iowa 

693. 

e96.  8.  Podolski  v.  Stone,  186  111. 
540;  United  Shoe  Machinery  Co.  v. 
Holt,  185  Mass.  97;  Passumpsic  Sav. 
Bank  v.  Buck,  71  Vt.  190. 

698.  6.  Worthington  v.  Miller,  134 
Ala.  430.  See  also  Lindsey  v.  State,  27 
Tex.  Civ.  App.  540. 

TOO.  8.  By  Dismlatal.  —  The  com- 
plainant should  have  leave  to  amend  by 
dismissing  as  to  a  party  improperly 
joined.  Victor  Talking  Machine  Co.  v. 
American  Graphophone  Co.,  118  Fed. 
Rep.  50. 

4.  Belding  v.  Archer,  131  N.  Car. 
287,  holding  that  the  order  is  discre- 
tionary. 

Betisw  of  Order.  —  An  order  making 
new  parties  will  not  be  reversed  where 
such  parties  are  at  least  proper  parties. 
Barnes  v.  Alexander,  107  Ga.  373. 

5.  Doke  V.  Williams,  (Fla.  1903)  34 
So.  Rep.  569. 

TOT.  4.  Trompen  v.  Yates,  (Neb. 
1902)  92  N.  W.  Rep.  647. 

6.  In  7edflral  Oonrts.  — The  United 
States  statute  which  requires  conform- 
ity of  practice  of  the  federal  courts  in 
actions  at  law  with  the  practice  in  the 
state  courts  does  not  compel  or  even 
authorize  the  maintenance  of  an  action 
at  law  by  any  one  except  the  owner  of 


the  legal  title  in  cases  exclusively  cog- 
nizable in  the  United  States  courts. 
New  York  Continental  Jewell  Filtration 
Co.  V,  Sullivan,  iii  Fed.  Rep.  179. 

TOO.  8.  California,  —  Stufflebeem  v, 
Adelsbach,  135'  Cal.  221 ;  Sheehan  v, 
Osborne,  (Cal.  1902)  69  Pac.  Rep.  842. 

Iowa,  —  Kringle  v.  Rhomberg,  120 
Iowa  472. 

Kansas.  —  McKnight  v.  Bertram 
Heating,  etc.,  Co.,  65  Kan.  859,  70  Pac. 
Rep.  345,  wherein  it  was  held  that  the 
transfer  of  a  portion  of  his.  claim  by 
the  plaintiff  after  action  brought  did 
not  preclude  the  further  prosecution  of 
the  action  in  his  own  name  for  the 
recovery  of  the  entire  claim. 

Nebraska,  —  Schaberg  v,  McDonald, 
60  Neb.  493. 

New  York.  —  Hirshfeld  v.  Bopp,  27 
N.  Y.  App.  Div.  180. 

North  Dakota.  ■— Sykes  v.  Beck,  (N. 
Dak.  1903)  96  N.  W.  Rep.  844. 

Oklahoma,  —  Bradford  v.  Breman,  12 
Okla.  333 ;  Anderson  v,  Ferg^ison,  12 
Okla.  307. 

TIO.  1.  Gross  V,  Heckert,  (Wis. 
1904)  97  N.  W.  Rep.  952  [quoting  with 
approval  15  Encyc.  op  Pl.  and  Pr. 
710] ;  Shull  V,  Barton,  56  Neb.  716 ; 
Conway  v.  Carter,  (N.  Mex.  1902)  68 
Pac.  Rep.  941 ;  Tripler  v.  Mt.  Pleasant 
Commercial,  etc..  Bank,  21  Utah  313. 

ninstrationi  of  Real  Partiee  In  Intereet. 
—  For  particular  interests  held  to 
make  the  parties  real  parties  in  inter- 
est, see  Austin  v.  Snider,  17  Colo.  App. 
176,  182;  Schreiner  v,  Stanton,  26 
Wash.  563.  See  also,  holding  parties 
not  to  be  the  real  parties  in  interest,  J. 
C.  Bohart  Commission  Co.  v.  Bucking- 
ham, 62  Kan.  658 ;  State  v,  Hawes,  1 77 
Mo.  z^'f  Ravenal  v,  Ingram,  131  N. 
Car.  549. 
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719.     Hatore  of  Interest.  —  See  note  T. 

(c)  Objection  that  Plaintiif  Ii  Not  Beal  Party  in  latereat  —  In  0«n- 
eral.  —  See  note  3. 

714.     Demurrer  or  Aniwer.  —  See  note  2. 

713.     (2)  In    Actions  Ex   Contractu — (a)  In   General.  —  See 
note  2. 

(b)  Aiiigneea  — aa.  Generally.  —  See  notes  4,  5. 
717.     (c)  Third    Person  for   Whose  Beneiit   Contract  Was  Made.  —  See 
note  5. 


713*  1.  Kent  v.  Dana,  100  Fed. 
Rep.  56,  40  C.  C.  A.  281. 

8.  MacGinniss  v,  Boston,  etc.,  Consol. 
Copper,  etc.,  Min.  Co.,  29  Mont.  428; 
Levy  V.  Cunningham,  56  Neb.  348; 
Sturgis  V.  Baker,  43  Oregon  236. 

Where  Defenses  Are  Not  Cut  Off. — 
A  defendant's  right  is  to  have  a  case 
prosecuted  by  the  real  party  in  interest, 
but  his  concern  ends  when  a  judgment 
for  or  against  the  nominal  plaintiff  will 
protect  him  and  when  he  might  assert 
all  defenses  and  counterclaims  available 
to  him  as  against  the  nominal  plaintiff. 
Iowa,  etc..  Land  Co.  v.  Hoag,  132  Cal. 
627. 

714.  8.  ObjeotioDS  Cannot  Be  Baised 
for  First  Time  on  Appeal.  —  Zion  Church 
V,  Parker,  114  Iowa  x. 

715.  2.  De  Groot  v.  Clark,  51  N.  Y. 
App.  Div.  606;  Ross  V.  Rubin,  (Supm. 
Ct.  App.  T.)  25  Misc.  (N.  Y.)  479- 

4.  Owner  of  Judgment.  —  The  real 
owner  of  a  judgment  may  sue  on  it  in 
his  own  name  though  there  has  been 
no  actual  assignment.  Linton  v.  Baker, 
(Neb.  1901)  96  N.  W.  Rep.  251. 

6.  Heisen  v.  Smith,  138  Cal.  216; 
Quan  Wye  v.  Chin  Lin  Hee,  123  Cal. 
185  ;  Indian  River  State  Bank  v.  Hart- 
ford F.  Ins.  Co.,  (Fla.  1903)  35  So. 
Rep.  228;  Dickerson  v.  Spokane,  26 
Wash.  292.  See  also  Congress  Constr. 
Co.  V.  Parson,  etc.,  Co.,  199  111.  398, 
under  a  statute  permitting  an  assignee 
for  creditors  to  sue  in  his  own  name. 

Pledgee.  —  Where  an  insurance  policy 
on  mortgaged  property  is  delivered  by 
the  mortgagee  as  collateral  security  to 
secure  an  assignment  by  him  of  the 
mortgage  note,  the  statutory  rule  re- 
quiring an  action  to  be  brought  in  the 
name  of  the  real  party  in  interest  does 
not  require  or  permit  a  suit  on  the 
policy  to  be  brought  in  the  name  of  the 
pledgee.  Key  v.  Continental  Ins.  Co., 
10 1  Mo.  App.  344. 

Assignment  for  Creditors.  —  After  set- 


tlement with  creditors  for  whose  benefit 
the  payee  of  a  note  has  made  an  assign- 
ment he  may  sue  in  his  own  name  on 
the  note  coming  back  to  him  from  the 
assignee  without  an  assignment.  Brown 
V.  Johnston,  135  Ala.  608. 

Assignment  for  Colleetion  of  an  open 
account  does  not  give  to  the  assignee  a 
right  to  sue  in  his  own  name.  Brown 
V.  Ginn,  66  Ohio  St.  316.  But  on  the 
other  hand  it  is  held  that  an  assign- 
ment carries  the  legal  title  and  the  as- 
signee is  the  real  party  in  interest  under 
the  statute  though  the  assignment  was 
for  convenience  only.  Brown  v.  Pow- 
ers, SZ  N.  Y.  App.  Div.  251. 

Ho  Assignment  in  Writing.  —  In  In- 
diana the  statute  requires  the  assignor 
of  a  claim  arising  out  of  contract,  when 
the  assignment  is  not  indorsed  in 
writing,  to  be  joined  as  a  defendant, 
and  the  complaint  is  demurrable  if  it 
alleges  an  assignment  without  ailing 
that  it  was  in  writing  as  required  and 
the  assignor  is  not  joined.  Carskaddon 
V.  Pine,  154  Ind.  410. 

Title  of  Cause.  —  Where  an  action  is 
brought  in  the  name  of  the  real  party 
in  interest  as  plaintiff  it  is  immaterial 
that  the  cause  is  entitled  in  his  name 
to  the  use  of  another.  Key  v.  Conti- 
nental Ins.  Co..  10 1  Mo.  App.  344. 

717.  5.  Little  v.  Bradley,  43  Fla.  402 
(holding  that  where  the  relation  between 
the  plaintiff  suing  on  a  note  and  the  payee 
of  the  note  was  that  of  principal  and 
agent  the  plaintiff  might  maintain  the 
action  though  the  note  was  payable  to 
the  payee  as  trustee) ;  Ferris  r.  Ameri- 
can Brewing  Co.,  155  Ind.  539;  Ransdel 
V.  Moore,  153  Ind.  393;  Summers  v. 
Wabash  R.  Co.,  (Mo.  App.  1904)  79  S. 
W.  Rep.  481 ;  McDonald  v.  Americs^ 
Nat.  Bank,  25  Mont.  456  (holding  that 
the  provisions  of  the  statute  permitting 
such  third  person  to  sue  do  not  embrace 
executory  contracts  lacking  considera* 
tion) ;    Newport   News   v.    Potter,    laa 
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731.     (3)  In  Actions  Ex  Delicto  —  (d)  ligiirlM  to  Person.  —  See 
note  5. 

734.    b.  Exceptions  to  Rule— (i)  In  General.—Se^  note  i. 

73tl.    (5)  Persons  with  Whom  or  in  Whose  Name  Contract  Is 
Made.  —  See  note  2. 

(6)  Persons  Expressly  Authorized  by  Statute  —  (»)  Gon- 
•nlly.  —  See  note  4. 

736.     (d)  Action!  to  Booover  Land  Held  AdTenely,  —  See  note  2. 

737.    c.  Parties  by  Representation  —  (i)  Generally.— 
See  note  5. 


Fed.  Rep.  321,  58  C.  C.  A.  483  (under 
statute  in  Virginia). 

Bight  of  Promisee.  —  But  such  statute 
will  not  deprive  the  person  to  whom,  on 
a  consideration  proceeding  from  him- 
self, a  promise  is  made  to  pay  or  de- 
liver property  to  a  third  person,  of  a 
right  to  maintain  an  action  in  his  own 
name  for  a  breach  of  such  contract. 
Dorr  Cattle  Co.  v,  Jewett,  ii6  Iowa  93. 

Agent  Without  Intereit.  —  Where  a 
real-estate  agent  secures  an  option  on 
land  for  another,  such  agent,  being  in- 
terested only  to  the  extent  of  his  com- 
missions, is  not  the  real  party  in  inter- 
est to  compel  a  specific  performance. 
Lawyer  v.  Post,  109  Fed.  Rep.  5x2,  47 
C.  C.  A.  491. 

In  Georgia  the  promisee  may  sue 
though  the  consideration  does  not  move 
from  him;  but  only  the  party  with 
such  legal  interest  may  sue.  Hawkins 
V.  Central  of  Georgia  R.  Co.,  119  Ga. 

159. 

791.  5.  Attorney  Interested  in  Be- 
eorery.  —  An  attorney  who  is  entitled  to 
a  certain  part  of  any  recovery  that 
might  be  had  in  an  action  for  personal 
injuries,  under  a  contract  with  his  client 
made  before  suit  brought,  is  not  a 
necessary  party  to  the  action.  Texas, 
etc.,  R.  Co.  V,  Abemathy,  (Tex.  Civ. 
App.  1900)  58  S.  W.  Rep.  175. 

T34.  1.  Aetions  on  Bills  and  Votes  — 
Legal  Title.  —  In  Alabama  an  exception 
is  made  by  the  statute  in  that  in  all 
actions  on  bills  of  exchange  and  promis- 
sory notes  payable  at  a  bank  or  banking 
house  or  at  a  designated  place,  and  on 
other  commercial  instruments,  the  suit 
must  be  instituted  in  the  name  of  the 
person  having  legal  title.  Hall  v.  Hen- 
derson, 126  Ala.  449. 

An  Assignee  for  Collection  of  a  chose  in 
action  is  a  trustee  of  an  express  trust 
under  the  statute.  Howe  v.  Mittelberg, 
96  Mo.  App.  490. 


The  Statute  Is  PermissiTO  and  will  not 
prevent  the  beneficiary  of  a  bond  from 
suing  in  his  own  name.  Conway  v. 
Carter,  (N.  Mex.  1902)  68  Pac.  Rep. 
94 X.  And  a  beneficiary  may  be  joined 
with  the  trustee.  Kuhn  v.  Woolson 
Spice  Co.,  10  Ohio  Dec.  292. 

73ft.  2.  I>eeision8.  —  McKee  v.  Nee^ 
dies,  123  Iowa  195;  Leach  v.  Hill,  106 
Iowa  171 ;  Harth  v.  Farmer,  (Ky.  1900) 
54  S.  W.  Rep.  739;  Fidelity,  etc.,  Co. 
V,  Ballard,  105  Ky.  253;  Gunnell  v.  Em- 
erson, 73  Mo.  App.  291 ;  Meeker  v, 
Waldron,  62  Neb.  689. 

Assignment  for  CoUeotion.  —  An  as- 
signment of  an  open  account  merely 
for  the  purpose  of  collecting  it  is  not 
a  contest  for  the  benefit  of  a  "third 
person,"  but  is  for  the  benefit  of  the 
person  making  it,  and  is  not  within  the 
meaning  of  the  statute.  Brown  v. 
Ginn,  66  Ohio  St.  316. 

4.  Statutory  Aetions.  —  Romero  v, 
Atchison,  etc.,  R.  Co.,  (N.  Mex.  1903) 
72  Pac.  Rep.  37. 

796.  S.  Galbraith  v,  Paine,  (N. 
Dak.  1903)  96  N.  W.  Rep.  258,  holding 
further  that  for  the  purpose  of  such  suit 
the  grantor  is  the  real  party  in  interest 
within  the  meaning  of  the  statute  re- 
quiring an  action  to  be  prosecuted  by 
the  real  party  in  interest. 

787.  5.  Florence  v.  Helms,  136  Cal. 
613;  Gorley  v,  Louisville,  (Ky.  190 1) 
65  S.  W.  Rep.  844,  23  Ky.  L.  Rep.  1782 ; 
Com.  V.  Scott,  112  Ky.  252;  McCann  v, 
Louisville,  (Ky.  1901)  63  S.  W.  Rep. 
446,  23  Ky.  L.  Rep.  558;  Bauer  v. 
Parker,  82  N.  Y.  App.  Div.  289  (holding 
that  a  creditor  of  a  corporation  may 
sue  on  behalf  of  himself  and  all  other 
creditors  for  the  statutory  liability  of 
every  director  for  the  debts  of  the  cor- 
poration up  to  a  certain  amount,  such 
liability  being  contractual  in  its  nature)  ; 
Whiting  V.  Elmira  Industrial  Assoc,  45 
N.    Y.    App.    Div.    349;    Hav/arden    v. 


Supp.  PI.  &  Pr.— 22 


387 


739  733 


PARTIES  TO  ACTIONS. 


Vol.  XV. 


739.    (2)  Averment  that  Plaintiff  Sues  as  Representative,  — 
See  note  5. 

730.  2.  Parties  Defendant  —  a.  Generally.  —  See  note  4. 

731,  3.  Joinder  of  Parties  —  ^.  Plaintiffs  —  (i)  Permissive 
Joinder.  —  See  note  3. 

733.    Biitlnot  GauM  of  Aetlon.  —  See  note  i. 


Youghiogheny,  etc.,  Coal  Co.,  iii  Wis. 
545  (under  the  clause  of  the  statute 
providing  for  cases  when  the  question 
is  one  of  common  or  general  interest, 
without  regard  to  the  question  whether 
the  parties  are  very  numerous  and  the 
impracticability  of  bringing  all  of  them 
before  the  court  under  another  clause  of 
the  statute;  Hodges  v,  Nalty,  104  Wis. 
464. 

Heoaiiity  of  Partioi  Being  Hnmeront.  — 
Though  the  parties  may  be  numerous, 
if  they  are  not  so  numerous  as  to  make 
it  impracticable  to  bring  them  in,  and 
by  the  exercise  of  ordinary  diligence 
the  plaintiff  can  ascertain  their  names 
and  places  of  residence,  and  they  are 
necessary  parties,  it  is  error  to  proceed 
to  a  decree  without  them.  Farmers' 
High  Line  Canal,  etc.,  Co.  v.  White, 
(Colo.  1903)  75  Pac.  Rep.  415 ;  Tobin  v, 
Portland  Flouring  Mills  Co.,  41  Oregon 
269. 

When  Proyision  Hot  Applicable.  —  The 
theory  of  the  action  where  one  prop- 
erly sues  for  all  is  that  the  result  is 
conclusive  as  to  all  who  are  similarly 
situated,  and  it  does  not  follow  that 
because  a  case  is  one  in  which  several 
parties  may  be  joined,  though  they  are 
not  necessary  parties,  the  action  may  be 
brought  under  the  statute  by  one  for 
the  benefit  of  all.  Linden  Land  Co.  v, 
Milwaukee  Electric  R.,  etc.,  Co.,  107 
Wis.  493. 

Partners  must  be  joined;  all  are 
necessary  parties,  and  one  cannot  sue 
for  himself  and  the  others  upon  the 
theory  of  a  common  or  general  interest. 
George  v,  Benjaihin,  100  Wis.  622. 

Where  Parties  Could  Not  Properly 
Join  as  plaintiffs  it  is  not  proper  for  one 
of  them  to  sue  on  behalf  of  himself 
and  the  others.  Martin  v.  Day,  8  Okla. 
46. 

ImpraotioabilityHotAMnmed.—  Where 
necessary  parties  are  omitted  it  will 
not  be  assumed  on  a  plea  setting 
up  the  defect  that  it  is  impracticable 
to  bring  them  in  because  they  are  nu- 
merous. Castle  V,  Madison,  113  Wis. 
346. 


The  AttornoT  for  the  Tfrtt  FlainUif 
who  sues  for  himself  and  on  behalf  of 
others  who  may  come  in  represents  an- 
other plaintiff  who  is  added.  Manning 
V.  Mercantile  Trust  Co.,  (Supm.  Ct. 
Spec.  T.)  26  Misc.  (N.  Y.)  440. 

799.  6.  Allegation  Bnrplnsage.  — 
Where  the  case  is  one  in  which  plain- 
tiffs may  join,  but  one  cannot  sue  for 
the  benefit  of  all,  a  statement  that  he 
does  so  sue  is  mere  surplusage.  Lin- 
den Land  Co.  v,  Milwaukee  Electric 
R.,  etc.,  Co.,  107  Wis.  493. 

730.  4.  Brown  v.  Farmers'  High 
Line  Canal,  etc.,  Co.,  26  Colo.  66.  See 
also  StuU  V,  Powell,  (Neb.  1903)  97 
N.  W.  Rep.  249,  wherein  it  was  held 
that  under  such  a  statute  the  parties 
joined  must  be  under  a  joint  liability 
or  must  claim  some  right  in  the  subject- 
matter  of  the  action. 

731.  8,  Daly  v,  Ruddell,  137  Cal. 
671,  upholding  the  joinder  of  plaintiffs 
where  the  redress  which  they  seek  is 
by  way  of  recognition  and  enforcement 
of  certain  rights  which  form  the  sub- 
ject-matter of  a  joint  contract;  Trom- 
pen  V.  Yates,  (Neb.  1902)  92  N.  W. 
Rep.  647 ;  Bradley  v.  Bradley,  16$  N.  Y. 
183,  upholding  the  joinder  of  two  own- 
ers of  stock  in  severalty  to  rescind  a 
sale  thereof,  where  they  were  by  the 
same  fraud  by  the  defendant  induced 
to  act  in  concert  in  the  sale  of  the 
stock  to  him ;  I'^armers'  Mut.  F.,  etc., 
Ins.  Co.  V.  Ward,  24  Ohio  Cir.  Ct.  156. 

In  England  under  similar  statutory 
provisions  it  is  held  that  all  persons 
having  a  common  right  which  is  invaded 
by  a  common  enemy  may  be  joined  in 
respect  to  such  common  right.  Ellis  v. 
Bedford,  (1899)  i  Ch.  494,  68  L.  J. 
di.  289. 

733,  1.  Brownell  v.  Irwin,  25  Ind. 
App.  395 ;  Cobb  v.  Monjo,  90  N.  Y. 
App.  Div.  85. 

C^neral  Judgment  Mnit  Apply  to  AIL  — 
There  can  be  no  unity  of  interests 
where  a  general  judgment  cannot  be 
rendered  operating  on  all  alike,  and 
where  each  plaintiff  must  present  a  sep- 
arate issue  a  separate  judgment  mast  be 
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734.  (2)  Mandatory  Joinder  —  (a)  Generallj.  —  See  note  2. 

735.  (b)  Unwilling  PUintilb  Kado  ]>efendanU.  —  See  note  4. 

736.  See  note  i. 

738.  b.  Defendants  —  (i)  Permissive  Joinder  — {%)  Oenmrai 

Bnle.  —  See  note  i. 

739.  Vaiioni  Illastrativt  Applioatlont.  —  See  note  2. 

740.  (b)  SpeeiAl  BUtntory  Provliioni  —  aa.  In  General.  —  See  note  4. 
749.     cc.    Persons   Severally  Liable  on   Same   Instrument.  —  See 

note  2. 

743*  //.  Survivors  and  Representatives  of  Deceased  Obligor.  — 
See  note  6. 

74«l.  gg.  Joint  Contracts  Made  Joint  and  Several.  —  See  note  I. 
kh.  Persons  Jointly,  Jointly  and  Severally,  or  Severally  Lia- 
ble. —  See  note  4. 


rendered  as  to  each.    Weber  v.  Dillon, 
7  Okla.  568 ;  Bardrick  v,  Dillon,  7  Okla. 

535. 

T34,  8.  Burkett  v,  Lehmen-Higgin- 
8on  Grocery  Co.,  8  Okla.  84,  holding 
that  the  provisions  of  the  code  do  not 
contemplate  or  permit  a  severance 
among  parties  plaintiff  where  the  com- 
mon law  required  a  joinder,  except  as 
expressly  provided;  Tobin  v.  Portland 
Flouring  Mills  Co.,  41  Oregon  269. 

The  Test  of  the  question  when  a  party 
is  necessary  and  when  a  defendant 
can  raise  the  objection  of  a  defect  of 
parties  is  the  inquiry  whether  some 
person  other  than  the  plaintiff  has  such 
an  interest  in  the  obligation  sued  on 
that  a  recovery  by  the  plaintiff  would 
not  preclude  its  enforcement  by  such 
other  party.  Bingel  v.  Brown,  15  Colo. 
App.  241. 

735*  4.  Burkett  v.  Lehmen-Higgin- 
son  Grocery  Co.,  8  Okla.  84. 

When  Bole  Hot  Applicable.  —  The 
rule  does  not  apply  to  a  case  in  which 
the  plaintiff  may  sue  for  and  recover 
his  interest  independent  of  another 
party  who  has  a  like  interest;  in  such 
case  the  latter  is  not  a  necessary  party 
and  it  would  be  improper  to  make  him 
a  defendant.  McNear  v,  Williamson, 
166  Mo.  358. 

736.  1.  Munson  v.  New  York 
Cent.,  etc.,  R.  Co.,  (Supm.  Ct.  Spec.  T.) 
32  Misc.  (N.  Y.)  282. 

SsMon  of  Befaial  Heed  Het  Be  Assigned, 
—  Chicago,  etc.,  R.  Co.  v.  Lane,  26  Ind. 
App.  535 ;  Union  Pac.  R.  Co.  v,  Vin- 
cent, 58  Neb.  171,  holding  that  the  pro- 
vision requires  the  refusal,  and  not  the 
reason  for  such  refusal,  to  be  stated. 

738.    1.    Briggs  v,  Breen,   123  Cal. 


657.  See  also  Cornish  v.  West,  82 
Minn.  107,  holding  persons  to  be  proper 
parties  when  their  interests,  unless 
guarded,  might  be  put  in  jeopardy  in  the 
attempt  to  enforce  liens  against  the  in- 
terests of  their  codefendants. 

739.  8.  ninstratiens.  ->  In  an  Ac- 
tion for  Damage  by  Fire,  brought 
against  the  railroad  company  which 
caused  it,  insurers  who  have  paid  a 
part  of  the  loss  and  are  entitled  to  be 
subrogated  to  the  plaintiff's  claim  are 
necessary  parties.  Munson  v.  New  York 
Cent.,  etc.,  R.  Co.,  (Supm.  Ct.  Spec.  T.) 
32  Misc.  (N.  Y.)  282. 

740,  4.  Spencer  v,  Candelaria 
Waterworks,  etc.,  Co.,  118  Fed.  Rep. 
921,  under  the  statute  in  Nevada, 

74!t.  8.  See  Hoosier  Canning,  etc., 
Co.  V.  Donovan,  6  Ohio  N.  P.  431,  9 
Ohio  Dec.  59,  holding  that  any  number 
of  persons  who  had  subscribed  towards 
the  purchase  of  a  factory  and  were  sev- 
erally liable  to  the  extent  of  their  indi- 
vidual subscriptions  might  be  joined  in 
an  action  to  recover  the  purchase 
money. 

743.  6.  Federal  Courts.  —  The  stat- 
utory state  rule  is  applicable  in  the 
federal  courts.  U.  S.  v,  Agee,  108  Fed. 
Rep.  10,  47  C.  C.  A.  152. 

74ft.  1.  Sundberg  v.  Goar,  (Minn. 
1904)  99  N.  W.  Rep.  638,  under  a  stat- 
ute which  provided,  however,  that  it 
should  not  apply  to  joint  contracts  ex- 
isting at  the  time  of  the  passage  of  the 
act;  Clark  v.  Turk,  (Tex.  Civ.  App. 
1899)  50  S.  W.  Rep.  1070. 

4.  In  Missouri.  —  The  statute  set  out 
in  the  original  note  controls  as  against 
a  provision  in  a  charter  not  enacted  by 
the  legislature,  though  under  constitu- 
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746.  (2)  Mandatory  Joinder.  —  See  note  3. 

747,  4.  Eaising,  Waiving,  and  Curing  Objections  —  a.  Non- 
joinder —  (i)  By  Demurrer  —  (a)  In  eeneral.  —  See  note  I, 

749.  [Defect  Hot  Jnriidictioiia].  —  Objection  for  defect  of  parties 
patent  on  the  face  of  the  pleadings  is  not  jurisdictional,  and 
cannot  be  raised  collaterally  by  parties  to  the  judgment.*"] 

(b)  Specification  of  Ground.  —  See  note  3. 
790.     Demnrrer  for  Want  of  Sufficient  Facta.  —  See  note  I. 
(e)  Waiver  by  Failnre  to  Demur.  —  See  note  2. 


tional  authority,  to  the  effect  that  when- 
ever the  city  shall  be  liable  to  an  action 
for  damages  by  reason  of  the  unau- 
thorized or  wrongful  acts,  etc.,  of  any 
person,  etc.,  such  person  shall  be  joined 
in  the  suit  against  the  city,  and  not- 
withstanding such  charter  provision  a 
party  may  sue  the  city  for  a  wrong 
without  joining  other  persons  who  may 
be  liable.  Badgley  v.  St.  Louis,  149 
Mo.  122.  See  also  George  v.  St.  Joseph, 
97  Mo.  App.  56. 

In  AlftV™*^  the  statute  provides  that 
when  several  obligors  receive  some  ben- 
efit from  the  consideration  the  promise 
is  presumed  to  be  joint  and  several,  and 
one  or  more  may  be  sued.  Schowalter 
V.  Beard,  10  Okla.  454. 

746.  8.  Babbitt  v.  Gibbs,  51  N.  Y. 
App.  Div.  387. 

Diimiiial  at  to  Party  Joined.  —  Under 
a  statute  requiring  that  when  a  city  is 
liable  for  injuries  caused  by  others  than 
its  employees  such  others  must  be 
joined  as  defendants  in  an  action 
against  the  city,  if  such  another  is 
joined  and  upon  his  demurrer  the  suit 
is  dismissed  as  to  him,  assuming  the 
validity  of  the  statute,  if  the  city  inter- 
poses a  plea  in  abatement  setting  up  the 
fact  that  some  other  than  an  employee 
of  the  city  was  the  author  of  the  wrong- 
doing, but  does  not  prove  the  facts  al- 
leged which  are  sufficient  in  law  to 
establish  the  liability  of  such  other  per- 
son, sustaining  the  demurrer  of  such 
other  person  cannot  be  complained  of 
as  error  because  it  did  not  prevent 
the  city  from  setting  up  or  proving  the 
facts  which  would  abate  the  suit  as  to 
the  city.  Denver  v.  Teeter,  31  Colo. 
486. 

Legal  and  Equitable  Remedies  in  One 
Proceeding.  —  Where  under  the  code  a 
particular  court  has  jurisdiction  in  one 
proceeding  to  enforce  legal  and  equi- 
table rights  and  remedies,  in  a  suit  for 
judgment  on  a  note  and  to  set  aside  a 
void  tax  sale  of  land  which  had  been 


mortgaged  to  secure  such  note,  the 
original  owner  of  the  land  and  the  pur- 
chaser at  the  void  sale  (or  the  vendee 
of  such  purchaser)  are  proper  and 
necessary  parties.  Brumby  v,  Harris, 
107  Ga.  257. 

T47.  1.  Brought  v.  Cherokee  Na- 
tion, (Indian  Ter.  1902)  69  S.  W.  Rep. 
937 ;  Besant  v.  Glens  Falls  Ins.  Co.,  72 
N.  Y.  App.  Div.  27^ ;  Cox  v,  Gille  Hard- 
ware, etc.,  Co.,  8  Okla.  483;  Burnett  v, 
Costello,  15  S.  Dak.  89. 

In  a  JuBtice'i  Court  in  Ifew  York  the 
remedy  for  nonjoinder  of  joint  debtors 
is  not  by  demurrer,  but  by  plea  in  abate- 
ment. Gorman  v.  Dewey,  (County  Ct) 
24  Misc.  (N.  Y.)  643. 

749.  la.  Fred  Miller  Brewing  Co. 
V,  Capital  Ins.  Co.,  ixx  Iowa  590. 

8.  Boseker  v.  Chamberlain,  160  Ind. 
114. 

Sufficient  Demnrrer.  —  In  Brought  v. 
Cherokee  Nation,  (Indian  Ter.  1902) 
69  S.  W.  Rep.  937,  a  demurrer  to  a 
complaint  "  because,  as  it  now  stands, 
the  (Cherokee  Nation  only  is  a  party 
plaintiff,  and,  the  original  party  plain- 
tiff having  no  cause  of  action,  the  en- 
tire action  failed  when  he  was  stricken 
out  as  party  plaintiff,"  was  held  to  be 
good  as  a  demurrer  for  a  defect  of  the 
complaint  as  to  the  party  plaintiff. 

750.  1.  Florence  v.  Helms,  136  Cal. 
613;  Ray  V.  Pitman,  119  Ga.  678;  Bose- 
ker V.  Chamberlain,  160  Ind.  114;  Cars- 
kaddon  v.  Pine,  154  Ind.  410;  Supreme 
Tribe  of  Ben  Hur  v.  Hall,  24  Ind.  App. 
316;  Ross  V.  Page,  11  N.  Dak.  458. 

2.  Ross  V,  Page,  11  N.  Dak.  458, 
citing  15  Encyc.  of  Pl.  ani>  Pr.  750. 
See  also  the  following  cases: 

California. — Lasar  v.  Johnson,  125 
Cal.  549. 

Colorado.  —  Medano  Ditch  Co.  tr. 
Adams,  29  Colo.  317. 

Georgia.  —  Rusk  v.  Hill,  117  Ga,  722; 
Eagan  v.  Conway,  115  (5a.  130. 

Indiana.  —  Carskaddon  v.  Pine,  154 
Ind.  410. 
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753.  (•)  Appeal  from  Judgment  on  Demnrrer.  —  See  note  2. 

754.  ^2)  By  Answer  —  (a)  in  General.  —  See  note  I. 
7«I«S,     (b)  SnAoienoy  of  Aniwer.  —  See  notes  2,  3. 


Jowa,  —  Iowa  Stone  Co.  v,  Crissman, 
112  Iowa  122. 

Kansas.  —  Foster  v.  Lyon  County,  63 
Kan.  43. 

Kentucky.  —  Becker  v.  Neasom,  (Ky. 
1899)  51  S.  W.  Rep.  446;  Fidelity,  etc., 
Co.  V.  Ballard,  105  Ky.  253.  See  also 
Mahan  v.  Steele,  109  Ky.  31. 

Missouri.  —  Devers  v.  Howard,  88 
Mo.  App.  253. 

Nebraska.  —  Union  Pac.  R.  Co.  v, 
Vincent,  58  Neb.  171 ;  Ayres  v.  Dug- 
gan,  57  Neb.  750. 

New  York.  —  Hotopp  v.  Huber,  160 
N.  Y.  524;  Hyde  v.  Lesser,  93  N,  Y. 
App.  Div.  320;  Felts  v.  Collins,  67  N. 
Y.  App.  Div.  430  (as  to  the  rule  in  the 
case  of  the  nonjoinder  of  a  plaintiff 
in  an  action  of  tort)  ;  Steinbach  v.  Pru- 
dential Ins.  Co.,  62  N.  Y.  App.  Div.  133 ; 
Rose  V.  Durant,  44  N.  Y.  App.  Div. 
381 ;  Kaffeman  v.  Stem,  (N.  Y.  City  Ct. 
Gen.  T.)  23  Misc.  (N.  Y.)  599. 

Oklahoma.  —  Wyman  v.  Herard,  9 
Okla.  35,  applying  the  rule  to  a  coun- 
terclaim. 

South  Carolina.  —  Shull  v.  Caugh- 
man,  54  S.  Car.  203,  holding  that  the 
objection  cannot  be  raised  by  motion 
for  nonsuit  or  by  motion  to  dismiss. 

Wisconsin.  —  Radant  v.  Werheim 
Mfg.  Co.,  106  Wis.  600. 

Anawering  Over.  —  The  fact  that  a 
defendant  answers  over  after  demurrer 
overruled  does  not  waive  the  defect  of 
the  nonjoinder  of  parties.  Farmers' 
High  Line  Canal,  etc.,  Co.  v.  White, 
(Colo.  1903)  75  Pac.  Rep.  415. 
753.  8.  Curing  Defect  by  Beleate.  — 
In  Missouri,  where  the  trial  court  erro- 
neously overruled  a  demurrer  for  non- 
joinder, the  appellate  court  nevertheless 
refused  to  reverse  where  it  appeared 
that  a  retrial  would  probably  lead  to 
the  same  result,  but  ordered  that  upon 
the  filing  by  the  plaintiff  within  a  fixed 
lime  of  a  joint  release  by  himself  and 
his  co-obligee  of  all  further  actions  for 
the  cause  of  action  set  up  the  judg- 
ment would  be  affirmed.  Culver  v. 
Smith,  82  Mo.  App.  390. 

T54.  1.  Beach  v.  Spokane  Ranch, 
etc.,  Co.,  2$  Mont.  379 ;  Munson  v.  New 
York  Cent.,  etc.,  R.  Co.,  (Supm.  Ct. 
Spec  T.)  32  Misc.  (N.  Y.)  282;  Bur- 
nett V,  Costello,   15   S.   Dak.  89.     See 


also  Coddington  v.  Union  Trust  Co., 
(Supm.  Ct.  Spec.  T.)  36  Misc.  (N.  Y.) 
396,  in  which  case  the  answer  was  held 
to  be  sufficient. 

Motion  to  Oismifi.  —  Where  after  an 
answer  raising  the  objection  the  atten- 
tion of  the  trial  court  is  not  called  to 
the  defect  by  motion  to  dismiss,  but 
advantage  is  sought  to  be  taken  of  it 
by  a  request  to  direct  a  verdict,  the  ob- 
jection is  waived.  Mason  v.  St.  Paul 
F.  &  M.  Ins.  Co.,  82  Minn.  336.  See 
also  Lawrence  v.  Congregational 
Church,  164  N.  Y.  115. 

Speaking  Demurrer.  —  Where  the  ob- 
jection does  not  appear  upon  the  face 
of  the  complaint  a  demurrer  for  defect 
of  parties  will  not  raise  the  objection. 
Coddington  v.  Canaday,  157  Ind.  243; 
Kugelman  v.  Hirschman,  (Supm.  Ct 
App.  T.)  53  N.  Y.  Supp.  1 167. 

755.  2.  Beach  v.  Spokane  Ranch, 
etc.,  Co.,  25  Mont.  379,  holding  that  the 
answer  must  state  facts  sufficient  to 
show  that  the  omitted  parties  are  neces- 
sary parties;  Hawkins  v.  Mapes-Reeve 
Constr.  Co.,  82  N.  Y.  App.  Div.  72. 

Plea  Good  aa  Answer.  —  A  pleading  in 
the  nature  of  a  plea  in  abatement,  and 
called  a  plea  in  abatement,  sufficient  to 
raise  the  objection  of  defect  of  parties, 
may  be  considered  as  an  answer  in  con- 
formity with  code  pleading.  Whelan  v. 
Rio  Grande  Western  R.  Co.,  iii  Fed. 
Rep.  326. 

InsafUclent  Answer.  —  An  answer 
which  complies  with  none  of  the  re- 
quirements of  a  plea  in  abatement  for 
nonjoinder  of  proper  parties  cannot  be 
treated  as  such  a  plea.  Swift  v.  Wash- 
ington Bank,  114  Fed.  Rep.  643,  52  C. 
C.  A.  339. 

Befasal  to  Permit  Amendment.  —  It  is 
not  error  to  refuse  to  permit  an  amend- 
ment of  an  answer  in  order  to  raise  an 
objection  for  nonjoinder  where  there  is 
nothing  in  the  offered  amendment  to 
show  that  the  party  omitted  is  a  neces- 
sary party.  .Van  Duzer  v.  Towne,  xa 
Colo.  App.  4. 

8.  Compare  Markwell  v.  Markwell, 
157  Mo.  326,  wherein  an  answer  seems 
to  have  been  held  to  raise  the  objection 
sufficiently  without  directly  designating 
the  party  not  joined,  though  it  further 
appears  that  the  allegations  of  the  peti- 
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756.  (o)  WftiTer  by  Failure  to  PImcU  —  See  note  3. 

[(3)  Time  of  Objecting.  —  The  objection,  whether  taken 
by  demurrer  or  by  answer,  must  be  raised  before  trial,'*  and  is  not 
available  for  the  first  time  in  the  appellate  court.'*] 

757.  b.  Misjoinder  —  {i)  In  General —    emumr  for  ]imoiad«r. 
—  See  note  i. 


tion  admitted  by  the  answer  touching 
the  particular  party  omitted  showed  the 
necessity  of  his  joinder. 

756*  8.  Planters'  Oil  Mill,  etc.,  Co. 
V,  Falls,  (Miss.  1901)  29  So.  Rep.  786; 
Dunnaway  v.   O'Reilly,    102   Mo.   App. 


Objeoting  to  TeotimoBy.  —  The  objec- 
tion cannot  be  made  by  objecting  to  the 
introduction  of  testimony  at  the  trial. 
Dickerson  v.  Spokane,  26  Wash.  292; 
Greene  v.  Finnell,  22  Wash.  186. 

Bat  Where  the  Defendant  Waa  Igaonat 


718;  Johnson  v,  St.  Joseph  Stock  Yards    of  the  Faots  which  required  the  joinder 


Bank,  X02  Mo.  App.  395;  Barber  As- 
phalt Paving  Co.  v.  Young,  94  Mo.  App. 
204;  Felts  V,  Collins,  67  N.  Y.  App. 
Div.  430  (as  to  the  rule  in  the  case 
of  a  nonjoinder  of  a  plaintiff  in  an 
action  for  tort)  ;  Rose  v.  Durant,  44  N. 
Y.  App.  Div.  381 ;  Steinbach  v.  Pru- 
dential Ins.  Co.,  62  N.  Y.  App.  Div. 
133;  Parker  v.  Paine,  (Supm.  Ct.  App. 
T.)  37  Misc.  (N.  Y.)  768;  Meinhardt  v. 
Excelsior  Brewing  Co.,  82  N.  Y.  App. 
Div.  62y\  Munson  v.  New  York  Cent., 
etc.,  R.  Co.,  (Supm.  Ct.  Spec.  T.)  32 
Misc.  (N.  Y.)  282;  Criswell  v.  Board 
of  Directors,  34  Wash.  420. 

8^1.  California,  —  Ashton  v,  Zeila  Min. 
Co.,  134  C!al.  408. 

Colorado,  —  Cowell  v.  South  Denver 
Real  Elstate  Co.,  16  Colo.  App.  108. 

Indiana.  —  Boseker  v.  Chamberlain, 
160  Ind.  114;  Hines  v.  Consolidated 
Coal,  etc.,  Cx>.,  29  Ind.  App.  563. 

Missouri,  —  Eastin  v,  Joyce,  85  Mo. 
App.  433 ;   Swinney  v.  Gouty,  83   Mo. 

App.  549. 

Nebraska,  —  Engel  v.  Dado,  (Neb. 
1902)  92  N.  W.  Rep.  629. 

New  York.  —  See  Munson  v.  New 
York  Cent.,  etc.,  R.  Co.,  (Supm.  Ct. 
Spec.  T.)  32  Misc.  (N.  Y.)  282. 

North  Carolina.  —  Howe  v.  Harper, 
127  N.  Car.  356. 

South  Carolina.  —  Allen  v,  Cooley,  53 
S.  Car.  yj, 

Texas,  —  (Hiicago,  etc.,  R.  Co.  v.  Er- 
win,  (Tex.  Civ.  App.  1901)  65  S.  W. 
Rep.  496 ;  Leslie  v,  Elliott,  26  Tex.  Civ. 
App.  578. 

Washington.  —  Bignold  v.  Cast,  24 
Wash.  413. 

United  States.  —  Gentry  v.  Singleton, 
(C.  C.  A.)  128  Fed.  Rep.  679  (under 
the  Arkansas  statute)  ;  Buckingham  v. 
Dake,  112  Fed.  Rep.  258,  50  C.  C.  A. 
492  (under  the  statute  in  Kansas), 


of  an  omitted  party,  the  plaintiif  having 
concealed  the  facts  in  his  pleading,  it 
was  held  by  a  majority  of  the  court  ii^ 
Atchison,  etc.,  R.  Co.  v,  Hucklebridge, 
62  Kan.  506,  that  the  objection  might 
be  raised  when  the  facts  appeared  in 
evidence  without  amending  the  answer, 
notwithstanding  the  statute  provided 
that  if  such  objection  was  not  taken  by 
answer  or  demurrer  it  should  be  deemed 
to  have  been  waived ;  and  it  was  further 
held  that  in  such  case  the  objection 
might  be  raised  by  the  defendant  by  de- 
murrer to  the  evidence  and  by  requests 
for  instructions. 

8^.  West  Side  Lumber  Co.  v,  Hatha- 
way, IIS  Iowa  654;  Rittenhouse  v, 
Oark,  no  Ky.  147;  Tapana  v.  Shaifray, 
97  Mo.  App.  337 ;  Warfield  v,  Hume,  91 
Mo.  App.  541 ;  Helmkampf  v.  Wood,  84 
Mo.  App.  261;  Ingerham  v.  Weatherman, 
79  Mo.  App.  480;  Hellams  v.  Prior,  64 
S.  Car.  543 ;  Ames  v,  Farrelly,  121  Fed. 
Rep.  820,  58  C.  C.  A.  258. 

The  Beoord  in  the  appellate  court 
must  present  the  question.  Shelby  v. 
Bohn,  25  Ind.  App.  473. 

757.  1.  Frankel  v,  (^rrard,  160 
Ind.  209 ;  Homish  v,  Ringen  Stove  Co., 
116  Iowa  I ;  Cedar  Rapids  Nat.  Bank  v, 
Lavery,  no  Iowa  575;  Dolan  v,  Hubin- 
ger,  109  Iowa  408;  Adams  v.  Slinger- 
land,  87  N.  Y.  App.  Div.  312  (as  to  mis- 
joinder of  defendants)  ;  Tew  v,  Wolf- 
sohn,  77  N.  Y.  App.  Div.  454,  aMrmed 
174  N.  Y.  272  (as  to  misjoinder  of  de- 
fendants) ;  Abbott  V,  Hancock,  123  N. 
Car.  99  (announcing  the  rule  as  to  su- 
perfluous parties) ;  Martin  v.  Day,  8 
Okla.  46  (holding  further  that  a  de- 
murrer is  not  the  proper  method  of 
raising  the  objection  of  want  of  au- 
thority in  the  party  named  as  plaintiff  to 
sue  in  behalf  of  himself  and  others) ; 
Weber  v,  Dillon,  7  Okla.  $68;  Lee  v. 
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7ff8.    See  note  i. 

Ramtdy  to  ]fl|ioind«r.  —  See  note  2. 

760.  (2)  Plaintiffs  —  (a)  Demnrrtr  —  OtBcraUy.  —  See  note  2. 

761,  Badgnation  of  Party  Improperly  JoiiiicL  —  See  note  I. 
Who  Kay  Domur.  —  See  nqte  2. 

WaiTor  by  Failure  to  Demur.  —  See  note  3. 


Mutual  Reserve  Fund  L.  Assoc,  97  W. 
Va.  160  (under  a  statute  requiring  the 
court,  whenever  a  misjoinder  appears, 
to  order  the  action  to  abate  as  to  the 
party  improperly  joined). 

Who  May  Object.  —  Only  the  defend- 
ant who  is  improperly  joined  may  raise 
the  objection.  Gregg  v.  Berkshire,  10 
Kan.  App.  579,  62  Pac.  Rep.  550. 

758.  1.  Kiqoiiider  Immaterial.  — 
Carter  v.  Wilmington,  etc.,  R.  Co.,  126 
N.  Car.  437,  holding  that  the  joinder  of 
an  improper  plaintiff  does  not  vitiate 
the  proceedings. 

8.  Merchants'  Ins.  Co.  v,  Buckner, 
110  Fed.  Rep.  345,  49  C.  C.  A.  80, 
wherein  it  appears  that  by  statute  in 
Kentucky  the  remedy  is  by  motion. 

Changes  at  PlaintiiPi  Bequest.  —  In 
Connecticut  the  statute  provides  that  if 
plaintiffs  are  not  properly  named  the 
court  may  make  such  order  as  the  cir- 
cumstances require,  or  render  judgment 
for  such  of  them  only  as  may  have  es- 
tablished a  right  to  recover,  but  pro- 
ceeds on  the  theory  that  changes  as  to 
plaintiffs  are  to  be  made  at  their  own 
request  or  by  their  consent,  and  does 
not  authorize  the  striking  out  of  a  com- 
plainant On  the  motion  of  the  defendant 
and  against  the  complainant's  consent. 
But  where  the  whole  case  has  been 
tried  and  upon  all  the  facts  shown  the 
joining  of  the  particular  complainant 
could  make  no  difference  in  the  result 
of  the  case,  the  striking  out  of  his 
name  is  harmless  error.  Hurd  v.  Hotch- 
kiss,  72  Conn.  472. 

Oljjeetion  Is  Waived  by  failure  to  raise 
it  in  the  trial  court,  Easton  v.  Somer- 
ville,  III  Iowa  164;  and  by  failure  to 
raise  it  by  motion.  Lull  v,  Anamosa 
Nat.  Bank,  no  Iowa  537;  Merchants' 
Ins.  Co.  V.  Buckner,  no  Fed.  Rep.  345, 
49  C.  C.  A.  80. 

760.  2.  Havana  City  R.  Co.  v.  Ce- 
ballos,  49  N.  Y.  App.  Div.  263,  holding 
that  where  one  in  whose  favor  no  cause 
of  action  is  alleged  is  joined  with  a 
plaintiff  in  whose  favor  a  cause  of  ac- 
tion is  alleged  there  is  such  a  misjoin- 
der of  parties  plaintiff;  Cobb  v.  Monjo, 


90  N.  Y.  App.  Div.  85.  See  also  Dan- 
iels V.  Miller,  (Indian  Ter.  1902)  69  S. 
W.  Rep.  925. 

Not  Jtevereible.  —  In  some  states  it 
is  expressly  provided  by  statute  that  the 
judgment  shall  not  be  invalidated  for 
a  misjoinder  of  parties  plaintiff,  and 
such  an  objection  will  not  require  a  re- 
versal. Tennent  Shoe  Co.  v,  Birdseye, 
(Kan.  App.  1904)  78  S.  W.  Rep.  1036. 
And  where  np  substantial  rights  have 
been  invaded  by  the  joinder  the  judg- 
ment should  not  be  reversed  because  a 
demurrer  for  the  misjoinder  was  over- 
ruled. Daly  V.  Ruddell,  137  Cal.  671 ; 
Missouri,  etc.,  R.  Co.  v.  Starr,  22  Tex. 
Civ.  App.  353. 

Demurrer  for  Defect  of  Partiai.  —  A 
demurrer  on  the  ground  of  a  defect  of 
parties  will  not  raise  the  objection  that 
there  are  too  many  parties.  Olson  v, 
Shiriey,  (N.  Dak.  1903)  96  N.  W.  Rep. 
297 ;  Mader  v.  Piano  Mfg.  Co.,  (S. 
Dak.  1903)  97  N.  W.  Rep.  843. 

761.  1.  For  an  Illiistratioii  of  a  Sulfi- 
eient  Demurrer  see  Palatine  v,  Canajo- 
harie  Water  Supply  Co.,  90  N.  Y.  App. 
Div.  548. 

2.  Party  Besponsible  for  Joinder.  —  A 
defendant  who  injects  issues  which  re- 
quire that  others  be  brought  in  and 
their  rights  adjudicated  cannot  there- 
after object  to  such  joinder  of  parties 
and  causes.  Hocutt  v.  Wilmington,  etc., 
R.  Co.,  124  N.  Car.  214. 

8.  Kippen  v.  OUasson,  136  Cal.  640; 
Harrell  v,  Davis,  108  Ga.  789;  Jones  v, 
St.  Louis,  etc.,  R.  Co.,  89  Mo.  App.  653 ; 
Meriwether  v.  Joy,  85  Mo.  App.  634; 
Hocutt  V.  Wilmington,  etc.,  R.  Co.,  124 
N.  Car.  214  (as  to  misjoinder  of  par- 
ties and  causes). 

Pleading  Over  after  demurrer  over- 
ruled waives  the  objection  if  it  is 
merely  to  the  joinder  of  an  unneces- 
sary party,  and  is  not  fatal  to  the  right 
01  recovery.  Jones  v,  Kansas  City,  etc., 
R.  Co.,  178  Mo.  528. 

On  Appeal  the  objection  cannot  be 
raised  for  the  first  time.  Monroe  v, 
Crawford,  163  Mo.  178;  Thompson  v. 
Rush,  (Neb.  1902)  92  N.  W.  Rep.  1060. 
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763.     (b)  Aniwer  —  Waiver  ^  Adlvrt  to  Plead.  —  See  note  3. 

763.  (3)  Defendants  —  (a)  Demnrrw  —  OeneraUj.  —  See  note  I. 
Who  Kay  Demur.  —  See  note  3. 

764.  WaiTor  by  Failure  to  Demur.  ^  See  note  I. 
(b)  Aniwer.  —  See  note  2. 

Waiver  by  Failure  to  Plead.  —  See  note  3. 

c.  Notice  of  Objection  for  Nonjoinder  or  Mis- 
joinder OF  Plaintiffs.  —  See  notes  4,  5. 

765,    e.  Bringing  In    New    Parties  —  in  General.  —  See 
note  2. 


Sxoeption — Defect  Underlying  Canie  of 
Aetion.  —  The  rule  of  the  text  applies 
with  this  proviso,  that  the  defect  is 
not  such  a  one  as  affects  the  validity 
of  a  cause  of  action,  rendering  the  peti- 
tion insufficient  to  support  a  judgment, 
in  which  case  the  defect  can  be  neither 
waived  nor  cured,  but  may  be  brought 
up  on  motion  in  arrest  or  during  the 
trial.  Jones  v.  Kansas  City,  etc.,  R.  Co., 
178  Mo.  528. 

763,  8.  A  Demurrer  to  the  Evidence 
will  not  reach  the  objection  of  a  mis- 
joinder of  plaintiffs.  Groenmiller  v, 
Kaub,  67  Kan.  844. 

Sefaial  to  Permit  Amendment.  —  Where 
on  the  trial  the  court  refused  to  per- 
mit the  amendment  of  an  answer  to 
set  up  a  misjoinder  of  parties  plaintiff, 
the  appellate  court  cannot  say  that  the 
discretion  of  the  trial  court  was  abused, 
the  amendment  not  affecting  the  merits 
of  the  controversy.  Hanson  v.  Stine- 
hoff,  139  Cal.  169. 

T63*  1.  See  Hays  v.  Perkins,  22 
Tex.  Civ.  App.  199,  holding  that  the 
proper  practice  is  to  raise  the  objection 
by  exception. 

8.  Cunningham  v.  Orange,  74  Vt.  115 
[citing  15  Encyc.  of  Pl.  and  Pr.  7^Z> 
as  authority  for  the  rule  under  the 
codes  and  practice  acts]  ;  Boston  Base 
Ball  Assoc.  V,  Brooklyn  Base  Ball  Club, 
(Supm.  Ct.  Spec.  T.)  37  Misc.  (N.  Y.) 

521. 

k  Joint  Motion  to  dismiss  the  action 
because  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of 
action  is  properly  overruled  where  a 
separate  cause  of  action  is  stated 
against  one  of  the  defendants.  John- 
son V,  Bott,  18  Colo.  App.  469. 

Harmless  Error. —  Where  two  de- 
fendants file  special  exceptions  which 
are  overruled,  and  judgment  is  ren- 
dered against  one  of  them  and  in  favor 
of  the  other  on  the  merits,  the  former 


is  not  prejudiced  by  the  ruling  on  the 
exceptions,  and  the  error,  if  any,  is 
harmless.  Gulf,  etc.,  R.  Co.  v.  Wed- 
dington,  31  Tex.  Civ.  App.  235. 

764.  1.  Johnson  v.  Bott,  18  Colo. 
App.  469 ;  Doyle  v.  'St.  Louis  Transit 
Co.,  103  Mo.  App.  19;  Goble  v.  Swobe, 
64  Neb.  838;  Brooks  v.  Galveston  City 
R.  Co.,  (Tex.  Civ.  App.  1903)  74  S.  W. 
Rep.  330  (as  to  the  waiver  of  objection 
by  answering  before  filing  special  ex- 
ceptions). 

8.  MoUon  to  Abate.  —  In  Virginia,  in 
an  action  against  defendants  as  joint 
tortfeasors,  if  there  is  a  misjoinder  the 
remedy  by  statute  is  to  move  the  court 
to  abate  the  suit  or  action  as  to  the 
party  improperly  joined  and  to  proceed 
against  the  others.  Riverside  Cotton 
Mills  V.  Lanier,  (Va.  1903)  45  S.  £. 
Rep.  875- 

8.  Lowrey  v.  Bates,  (Supm.  Ct.  App. 
T.)  26  Misc.  (N.  Y.)  407;  Sprigg  v. 
Irwin,  8  Ohio  Dec.  668;  Burton  v. 
Archinard,  (Tex.  Civ.  App.  1899)  49 
S.  W.   Rep.  684. 

Objection  at  the  Trial  is  too  late.  U. 
S.  r.  Agee,  108  Fed.  Rep.  10,  47  C.  C. 
A.  152;  Tootle  V.  Coleman,  107  Fed. 
Rep.  41,  46  C.  C.  A.  132. 

Objection  Pint  Kade  in  the  Appellate 
Conrt  is  too  late.  Rothschild  v.  Lynch, 
76  Mo.  App.  339 ;  Sidney  Stevens  Im- 
plement Co.  V,  South  Ogden  Land,  etc., 
Co.,   20  Utah  267. 

4.  Darrill  v,  Dodds,  78  Miss.  912. 

5.  Peterson  v,  Christianson,  68  N.  J. 
L.   392. 

Effect  of  Want  of  Bach  Hotice.  —  To- 
ronto Bank  v.  Manufacturers,  etc.,  F. 
Assoc,  63  N.  J.  L.  5. 

7M«  8.  Frankel  v.  Garrard,  160 
Ind.  209;  Tod  V.  Crisman,  123  Iowa 
693  ;  Denike  v.  Denike,  44  N.  Y.  App. 
Div.  621,  affirmed  in  167  N.  Y.  585; 
O'Rourke  v.  Hall,  38  N.  Y.  App.  Div. 
534;    Houser  v.    Smith,    19   Utah    150. 
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766.  Proyision  Xondatorj.  —  See  note  I. 

767.  See  note  i. 


See  also  King  v.  Baer,  (Supm.  Ct.  Spec. 
T.)  31  Misc.  (N.  Y.)  308;  Peck  v. 
Cain,  27  Tex.  Civ.  App.  38. 

Applias  Only  to  What  Were  Formerly 
SqnitaUe  Aodone.  —  To  the  same  effect 
as  Chapman  v.  Forbes,  123  N.  Y.  538, 
set  out  in  the  original  note,  see  Bauer 
V.  Dewey,  166  N.  Y.  402;  Westing- 
house  V.  Wyckoff,  81  N.  Y.  App.  Div. 
294;  Bolton  V.  Donavan,  9  N.  Dak. 
575.  But  see  Pope  v,  Manhattan  R. 
Co.,  79  N.  Y.  App.  Div.  583,  holding 
that  under  the  statute  the  question 
whether  a  party  should  or  should  not 
be  brought  in  is  still  within  the  dis- 
cretion of  the  court. 

Applies  Only  to  Fereons  Heoessaxy  Far- 
tiei  from  Beginning.  —  The  practice  of 
allowing  deiendants  to  bring  in  other 
parties,  though  liberal,  has  been  con- 
fined to  cases  in  which  there  existed 
in  such  parties  some  privity  with  or 
interest  in  the  pending  action,  and  is 
not  extended  unqualifiedly  to  all  cases 
where  a  judgment  against  a  defendant 
might  give  rise  to  a  cause  of  action  in 
his  favor  against  another.  U.  S.  Fidelity, 
etc.,  Co.  V.  Fossati,  (Tex.  1904)  80  S. 
W.  Rep.  74,  distinguishing  Skipwith  v. 
Hurt,  94  Tex.  322,  and  Philadelphia 
Underwriters  v.  Ft.  Worth,  etc.,  R.  Co., 
31  Tex.  Civ.  App.  104,  in  that  in  each 
of  these  cases  the  plaintiff  had  a  cause 
of  action  against  the  party  impleaded 
by  the  defendant,  to  which  cause  of 
action  the  defendant  was  entitled  to  be 
subrogated. 

Bringing  in  Kew  Fartiee  by  Crou-eom- 
idaint.  —  Mackenzie  v,  Hodgkin,  126 
Cal.   59 1  • 

Where  all  parties  necessary  to  a  com- 
plete determination  of  the  questions 
involved  are  before  the  court,  it  is 
improper  to  admit  new  defendants, 
against  objection,  for  the  purpose  of 
stating  by  way  of  cross-petition  a  new 
case  which  could  not  be  determined 
without  the  presence  of  still  other  par- 
ties who  claim  no  interest  in  the  sub- 
ject-matter of  the  original  action.  Smith 
V.  Hayward,  5  Ohio  Dec.  462,  5  Ohio 
N.  P.  501. 

By  Snpplemental  Complaint.  —  Where 
a  third  party  becomes  interested  in  a 
pending  litigation  by  assuming  the  lia- 
bility of  the  defendant  in  respect  to 
the  claim  which  the  plaintiff  is  seeking 
to  enforce  it  is  proper  to  allow  a  sup- 


plemental complaint  bringing  in  such 
third  party  as  a  codefendant,  and  the 
original  defendant  cannot  complain,  as 
such  course  does  not  increase  its  lia- 
bility or  prevent  it  from  recovering  the 
costs  if  finally  successful  in  the  litiga- 
tion. Winters  v.  King,  51  N.  Y.  App. 
Div.  80. 

Controversy  Between  Original  Faniei. 
—  The  court  can  make  the  order  only 
when  it  is  necessary  to  a  complete  de- 
termination of  the  controversy  between 
the  original  parties.  Qay  County  Land 
Co.  V.  Alcox,  88  Minn.  4;  Brush  v. 
Levy,  54  N.  Y,  App.  Div.  296.  See 
also  Montague  v.  Jewelers,  etc.,  Co., 
41  N.  Y.  App.  Div.  530.  A  defendant 
cannot  require  other  parties  to  be 
brought  in,  and  such  an  order  would 
be  improper  where  the  controversy  be- 
tween the  original  parties  can  be  de- 
termined without  affecting  the  rights  of 
others  or  of  the  original  parties.  Ban- 
nister V.  Mclntire,  112  Iowa  600;  Burns 
V.  Chicago,  etc.,  R.  Co.,  no  Iowa  385; 
Northwestern  Telephone  Exch.  Co.  v. 
Northern  Pac.  R.  Co.,  9  N.  Dak.  339; 
Goodrich  v.  Williamson,  10  Okla.  588. 
See  also  East  Riverside  Irrigation  Dist. 
V,  Holcomb,  126  Cal.  315. 

Discretion  of  Conrt.  —  The  admission 
of  one  who  is  a  proper  but  not  a  neces- 
sary party  lies  in  the  sound  discretion 
of  the  court.  Smith  v.  Hayward,  5 
Ohio  Dec.  462,  5  Ohio  N.  P.  501. 

7©6.  1.  Wheeler  v.  Lack,  37  Ore- 
gon 238;  Reger  v.  Gall,  54  W.  Va. 
373 ;  Emerson  v.  Schwindt,  108  Wis. 
167. 

Voluntary  Appearance.  —  Where  a 
necessary  party  to  the  full  determina- 
tion of  the  controversy  is  brought  in, 
enters  his  voluntary  appearance,  and 
files  an  answer  and  cross-petition,  it  is 
error  to  dismiss  the  action  as  to  him 
on  his  motion.  Redlon  v.  Fish-Keck 
Co.,  7  Kan.  App.  473. 

767,  1.  Steinbach  v.  Prudential  Ins. 
Co.,  172  N.  Y.  471 ;  Kent  v,  Mtna  Ins. 
Co.,  84  N.  Y.  App.  Div.  428 ;  Cook  v. 
Lake,  50  N.  Y.  App.   Div.  92. 

Where  New  Action  Would  Be  Barred.  — 
In  Henshaw  v.  Salt  River  Valley  Canal 
Co.,  (Ariz.  1898)  54  Pac.  Rep.  577,  it 
was  held  that  upon  the  ground  alone 
that  were  the  plaintiffs  required  to  bring 
new  actions  the  bar  of  the  statute  of 
limitations  might  be  successfully  inter- 
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768.     Maanw  of  Objeetion  to  Gonrt's  Ordor.  —  See  note  I. 


posed  it  was  error  to* dismiss  the  com- 
plaint instead  of  ordering  the  parties 
to  be  brought  in. 

768.  1.  Appealability  of  Ordor.  — • 
Under  the  code  provisions  of  North 
Dakota  an  order  requiring  the  bringing 
in  of  a  new  defendant  in  an  action  for 
the  recovery  of  money  only  is  appeal- 
able.    Bolton  V,   Donavan,   9   N.   Dak. 

575. 

In    Minnesota    an    ex    parte    order 

bringing  in  a  new  defendant  is  not 
appealable  by  him,  but  the  defendants 
may  appeal  from  an  order  overruling 
their  motion  to  vacate  the  first  order. 
Sundberg  v.  Goar,  (Minn.  1904)  99  N. 
W.  Rep.  638. 

Who  May  Objeet.  —  Where  one  is 
made  a  party  to  a  proceeding  by  the 
court  of  its  own  motion  on  his  special 
appearance  and  objection  that  he  is  not, 


but  should  be,  a  party,  he  cannot  object 
to  the  order  bringing  him  in  after  a 
termination  of  the  proceeding  against 
him.  People  v.  County  Board  of  Can- 
vassers, 75  N.  Y.  App.  Div.  no. 

Booord.  —  Where  a  motion  by  the  de- 
fendant to  admit  another  as  a  party  de- 
fendant is  not  shown  by  the  bill  of 
exceptions  or  otherwise,  the  Supreme 
Court  cannot  know  on  what  grounds  it 
was  predicated ;  and  where  the  appli- 
cation of  such  party  himself  to  be  made 
a  party  is  not  in  the  record,  the  Su- 
preme Court  is  not  informed  of  its  con- 
tents; and  in  both  cases  the  appellate 
court  will  presume  that  the  applications 
did  not  present  a  state  of  facts  to 
authorize  the  granting  of  them,  in  order 
to  support  the  action  of  the  lower  court 
in  refusing  the  applications.  Spann  «/. 
Torbert,  130  Ala.  541. 
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776.  lU  Sqititable  akd  Statutost  Pabtitiok  —  1.  Juris- 

diction  —  a,   ORIGIN  and  Nature  —  JuiidietloB  Hot  DiMretionwy.  — 

See  note  i. 

777.  c.  Trial  of  Title  —  (i)  In  General.  —  See  note  i. 

778.  limitationi  of  Bale.  —  See  note  l. 

779.  BetMition  of  Action.  —  See  note  5. 

780.  (2)  Statutory  Provisions,  — See  note  i. 

789.    d.  Over  Subject-matter  and  Person  —  (i)  In  Gen^ 
eraL  —  See  note  i. 

776*    1.  Equity  Must  Partition  When 
Bight  Is  Clear. —  Shipman  v.  Shipman, 
(N.  J.  1904)  56  Atl.  Rep.  694. 

777.  1.  Arkansas.  —  Head  v.  Phil- 
lips, 70  Ark.  432. 

Nebraska.  —  Phillips  v.  Dorris,  56 
Neb.  293. 

New  Jersey.  —  Hanneman  v.  Richter, 
62  N.  J.  Eq.  36s ;  Ellis  v.  Feist,  (N. 
J.  1903)  $6  Atl.  Rep.  369. 

Pennsylvania.  —  Johnson  v.  Kite,  9 
Pa.  Dist.  584 ;  Wall's  Estate,  24  Pa.  Co. 
Ct.  560;  Lee  V.  Lee,  12  Pa.  Dist.  450; 
Carey  v.  Schaller,  10  Kulp  (Pa.)  71- 

United  States,  —  Bearden  v,  Benner, 
120  Fed.  Rep.  690. 

A  Xere  Olaim  of  AdTene  Title  is  not 
of  itself  sufficient  to  oust  the  jurisdic- 
tion of  a  court  of  equity  in  a  partition 
suit.    Smith  v.  Butler,  15  App.  Cas.  (D. 

C)    345. 

778.  1.  JvlidietlOB  Over  Equitable 
Titlee.  —  ElUs  v.  Fdst,  (N.  J.  1903)  56 
Atl.  Rep.  369. 

779*  6.  Eagle  v,  Franklin,  71  Ark. 
544;  Roller  V.  Qarke,  19  App.  Cas.  (D. 
C.)  539 ;  Havens  v.  Seashore  Land  Co., 
57  N.  J.  Eq.  142;  Lee  v.  Lee,  12  Pa. 
Dist.  450;  Bearden  v.  Benner,  120  Fed. 
Rep.  690. 

7S0.  1.  Btatatory  Constmetion — Ala- 
hama.  —  Partition  is  a  matter  of  right, 
and  may  be  decreed  by  a  court  of  equity 
whether  the  title  of  the  parties  be  legal 
or  equitable.     Mylin  v.  King,  139  Ala. 

319. 

California. — Adams  v.  Hopkins,  (Cal. 
1902)  69  Pac.  Rtp.  228. 

Illinois,  —  See  Glos  v.  Carlin,  207  III. 
192. 


Kansas.  —  Under  the  Kansas  Code 
the  fact  that  the  property  sought  to  be 
partitioned  is  held  adversely  to  the 
plaintiff  will  not  defeat  an  action  for 
partition  when  brought  in  connection 
with,  or  as  part  of  another  action  for 
the  recovery  of  real  property.  Denton 
V.  Fyfe,  65  Kan.  i ;  Chandler  v.  Rich- 
ardson, 65  Kan.  152;  Sheehan  v.  Allen, 
67  Kan.  712;  Moorehead  v.  Robinson, 
(Kan.  1904)   75  Pac.  Rep.  503. 

Kentucky.  —  Shackelford  v.  Williams, 
(Ky.  1899)  51  S.  W.  Rop.  614. 

Mississippi.  —  Under  Code  Miss.  1892, 
8  3 10 1,  it  is  proper  for  the  court  in 
a  partition  suit  to  inquire  into  and  de- 
cide all  controverted  equities  and  make 
a  final  adjustment  of  all  claims  arising 
out  of  and  concerning  the  property. 
Walker  v.  Williams,  (Miss.  1904)  36 
So.  Rep.  450. 

Missouri.  —  James  v.  Groff,  157  Mo. 
402. 

Nebraska.  —  Phillips  v.  Dorris,  56 
Neb.  293. 

New  York.  —  Satterlee  v.  Kobbe,  173 
N.  Y.  91 ;  Biglow  v.  Biglow,  39  N.  Y. 
App,  Div.  103;  Drake  v.  Drake,  61  N. 
Y.  App.  Div.  I ;  Booth  v.  Fordham,  73 
N.  Y.  App.  Div.  109;  Kurtz  v.  Wiech- 
mann,  75  N.  Y.  App.  Div.  26 ;  Place 
V.  Kennedy,  89  N.  Y.  App.  Div.  167 ; 
Wallace  v.  Curtis,  (Supm.  Ct.  Tr.  T.) 
29  Misc.  (N.  Y.)  415;  Dixon  v.  Dixon, 
(Supm.  Ct  Spec.  T.)  38  Misc.  (N.  Y.) 
652. 

789.  1.  Murphy  v.  Superior  Ct., 
138  Cal.  69;  Schick  v.  Whitcomb,  (Neb. 
1903)  94  N.  W.  Rep.  1023,  holding  that 
statutory  proceedings  for  the  partition 
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783,     (2)  Infants  —  Noeanity  for  GnardUn  Ad  Litem.  —  See  note  I. 

2.  Parties  — a.  Plaintiff  — (i)  In  General  —  z^Axx  tw:- 

•nil  and  Tenants  in  Common.  —  See  note  2. 

789.     Bnle  as  to  Preoent  Poieoiiion  or  Sight  of  Poeioiiion.  —  See  note  I. 
786.     Statutory  Proviiions.  —  See  note  I. 


of  real  estate  are  essentially  in  rem 
and  the  court  has  no  jurisdiction  to 
partition  property  in  another  state. 

The  Kiifoiiri  Statnte  providing  that  a 
partition  suit  shall  be  brought  in  the 
county  where  the  majority  of  the  parties 
interested  reside,  if  such  majority  re- 
side in  any  county  in  which  any  part 
of  the  land  is  situated,  or,  if  not,  then 
in  the  county  where  the  equal  or  greater 
part  of  the  premises  may  be,  is  manda- 
tory.   Johnson  t/.  Detrick,  152  Mo.  243. 

783.  1.  Saville  v.  Saville,  63  Kan. 
861. 

Content  of  Surrogate.  —  Omission  to 
obtain  the  consent  of  the  surrogate  to 
an  action  for  partition  by  an  infant, 
as  required  by  Code  Civ.  Pro.  N.  Y., 
9  i534f  may  be  subsequently  supplied. 
Pearsall  r.  Rosebrook,  (Supm.  Ct.  Spec. 
T.)  42  Misc.  (N.  Y.)   10. 

8.  Pulse  V,  Osbom,  (Ind.  App.  1901) 
60  N.  E.  Rep.  374 ;  O'Brien  v.  Mahoney, 
1 79  Mass.  200 ;  Ca]dwelf  r.  Wright,  88 
Mo.  App.  604  (upholding  the  right  of 
joint  owners  to  obtain  partition  of  per- 
sonal property  under  the  Missouri  stat- 
ute) ;  Phillips  V.  Dorris,  56  Neb.  293 ; 
Thompson  v.  Hart,  58  N.  Y.  App.  Div. 
439 ;  Cross  v.  Birch,  (Supm.  Ct.  Spec. 
T.)  27  Misc.  (N.  Y.)  295;  Palethorp  v. 
Palethorp,  8  Pa.  Dist.  135,  22  Pa.  Co.  Ct. 
622 ;  Le  Sage  v.  Le  Sage,  52  W.  Va.  323. 

A  Lien  on  the  interest  of  one  of  the 
cotenants  does  not  affect  the  right  to 
partition.    Mylin  v.  King.  139  Ala.  319. 

Estate  in  Procees  of  Administration.  — 
Possession  or  the  right  of  pos- 
session in  the  tenants  gives  an  abso- 
lute and  unconditional  right  to  parti- 
tion, and  the  fact  that  the  estate  is  in 
the  course  of  administration  or  that 
debts  may  be  owing  does  not  affect  the 
right.     Garrett  v.  Colvin,  77  Miss.  408. 

SmallneM  of  Interest.  —  While  ordi- 
narily the  smallness  of  a  petitioner's 
interests  is  no  bar  to  his  proceeding  for 
a  partition,  yet  where  there  is  over- 
whelming opposition  to  it,  he  should  be 
required  to  show  a  clear  and  undoubted 
right  to  the  writ  asked  for.  Keim*s 
Estate,  10  Pa.  Dist.  252. 

Bill  for  Sale  of  Property.  —  Tenants  in 
common  may  maintain  a  bill   for  the 


sale  of  property  for  division  among 
them  when  it  is  made  to  appear  that 
the  property  cannot  be  equitably  parti- 
tioned without  a  sale.  Stein  v,  Mc- 
Grath,  128  Ala.  175. 

y§5.  1.  Wells  r.  Sweeney,  (S.Dak. 
1903)  94  N.  W.  Rep.  394  iciting  15 
Encyc.  of  Pl.  and  Pr.  784] ;  Ben- 
der V.  Terwilliger,  48  N.  Y.  App. 
Div.  371 ;  Mersereau  v.  Camp,  (Supm. 
Ct.  Spec.  T.)  42  Misc.  (N.  Y.)  253; 
Sterling  v.  Sterling,  43   Oregon  200. 

GonitrnotiTO  Possesdon. —  The  posses- 
sion which  the  law  imputes  to  the 
holder  of  the  legal  title  is  sufficient  to 
maintain  partition.  Heinze  v.  Butte, 
etc.,  Consol.  Min.  Co.,  (C.  C.  A.)  126 
Fed.  Rep.  i ;  Bender  v.  Terwilliger,  48 
N.  Y.  App.  Div.  371.  Compare 
Wall's  Estate,  24  Pa.  Co.  Ct.  560. 

7§6.  1.  Alabama.  —  Under  Acts 
Ala.  1896,  p.  17,  a  complainant  out  of 
possession  may  maintain  r  bill  in  equity 
for  partition  without  first  establishing 
hvj  legal  title.  Brown  v.  Hunter,  121 
Ala.  210. 

New  York.  —  Bender  v.  Terwilliger, 
48  N.  Y.  App.  Div.  371 ;  Damron  v. 
Campion,  (Supm.  Ct.  Spec.  T.)  24  Misc. 
(N.  Y.)  234,  holding  that  where  the 
adverse  possession  is  not  that  of  a  co- 
tenant,  but  of  a  third  person  not  a  party 
to  the  action,  the  plaintiff  has  neither 
actual  nor  constructive  possession  of 
the  property,  and  cannot  maintain  an 
action  for  partition.  See  also  Haskell 
f.  Queen,  (Supm.  Ct.  Gen.  T.)  21  N. 
Y.  Supp.  357;  Satterlee  v.  Kobbe,  39 
N.   Y.   App.    Div.   420. 

Code  Civ.  Pro.  N.  Y.,  .§  1537,  pro- 
vides that  a  person  claiming  to  be  en- 
titled as  joint  tenant  or  tenant  in  com- 
mon by  reason  of  his  being  an  heir 
of  a  person  who  died  holding  and  in 
possession  of  real  property  may  main- 
tain an  action  f A-  the  partition  thereof, 
whether  he  be  in  or  out  of  possession, 
notwithstanding  an  apparent  devise 
thereof  to  another  by  the  decedent,  and 
possession  under  such  devise.  But  in 
such  an  action  the  plaintiff  must  allege 
and  establish  that  the  apparent  devise  is 
void.  Holder  v.  Holder,  40  N.  Y.  App. 
Div.  255. 
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787.    f3)  Mortgagees.  —  See  note  2. 

(4)   Trustees  and  Equitable  Owners.  —  See  note  4. 

Oeitui  Que  Tratt.  —  See  note  5. 
788«    (s)  Heirs  and  Legal  Representatives.  —  See  note  I. 

Heiri.  —  See  notes  2,  3. 

Ezeeptions  to  General  Bole  m  to  Heirs.  —  See  note  4. 

789.  EfFeet  of  Provisions  of  Will  —  See  note  I. 
Pretermitted  Children.  —  See  note  2. 

(6)   Tenants  for  Life  and  for  Years  —  Tenanu  for  Life.  — 
See  note  4. 

790.  (7)   Tenants  by  Curtesy  and  Dower  —  Tenant  by  Curtesy.  — 
See  note  2. 


787.  2.  See  Toledo  Loan  Co.  v, 
Larkin,  25  Ohio  Cir.  Ct.  209,  holding 
that  where  a  remainderman  mortgages 
his  interest  in  property,  the  life  tenant 
joining  in  the  mortgage,  the  mortgagee 
takes  a  title  in  fee  with  the  right  to 
immediate  possession  of  such  portion, 
and  may  maintain  partition  to  have  it 
set  off. 

4.  Horsfield  v.  Black,  40  N.  Y.  App. 
Div.  364. 

6.  Sis  V.  Boarman,  z  i  App.  Cas.  (D.  C.) 
116,  holding  that  neither  the  trustee 
nor  the  beneficiary  under  a  deed  of 
trust  is  entitled  to  maintain  an  action 
for  partition. 

Action  by  Tmstee.  —  An  assignee  in 
trust  for  the  benefit  of  creditors  may 
maintain  an  action  in  partition.  Horts- 
man  v,  Ritter,  9  Ohio  Dec.  413,  6  Ohio 
N.  P.  470. 

7§§«  1.  Ryer  v,  Fletcher-Ryer  Co., 
126  Cal.  482;  Phillips  v,  Dorris,  56  Neb. 
293.  But  see  Wilson  v.  Wilson,  107 
La.  139,  holding  that  an  administrator, 
making  the  heirs  parties,  may  sue  for  a 
partition  of  property  owned  in  indivi- 
sion  by  the  succession  he  represents 
and  third  persons. 

Where  Executors  Have  Title.  — Where, 
by  the  terms  of  a  will,  certain  real 
estate  was  devised  to  the  executors  as 
trustees,  to  be  by  them  sold  and  the 
proceeds  divided,  it  was  held  that  such 
executors  could  maintain  an  action  for 
partition.    Noecker  v.  Noecker,  66  Kan. 

347. 

2.  Maguire  v.  Fluker,  112  La.  ^(i^ 
wherein  it  was  held  that  heirs  have 
the  legal  right  to  insist  upon  the  parti- 
tion in  entirety  of  the  property  in- 
herited by  them,  and  cannot  be  forced 
to  a  partition  of  specific  properties  in 
successive  actions. 

8«  Tumage  v.  Craig,  203  111.  167. 


4.  Estate  in  Process  of  Administration. — 
See  O'Brien  v.  Ash,   169  Mo.  283. 

799.  1.  Rapier  v,  O'Donnell,  106 
La.  98  (holding  that  a  partition  of 
property  by  legatees  in  disregard  of  an 
injunction  of  the  testator  does  not  vio- 
late any  prohibitory  law  or  contravene 
public  policy) ;  Stevens  v.  De  La  Vaulx, 
166  Mo.  20;  Sicker  v.  Sicker,  (Supm. 
Ct.  Spec.  T.)  23  Misc.  (N.  Y.)  737 
(sustaining  Hill  v,  Jones,  65  Ala.  214, 
cited  in  the  original  note)  ;  In  re  Rey- 
nolds, 2  Ohio  Dec.  11,  7  Ohio  N.  P. 
626  (sustaining  Hill  v.  Jones,  65  Ala. 
214,  cited  in  the  original  note). 

2.  Heirs  Having  Ko  Interest.  — Where 
the  right  of  the  heirs  at  law  is  subject 
to  the  administration  of  the  estate  and 
subordinate  to  the  testamentary  dispo- 
sition thereof,  it  is  merely  a  formal  and 
barren  title  without  any  estate  or  in- 
terest in  the  land,  and  is  insufHcient 
to  sustain  an  action  for  partition.  Ukiah 
Bank  v.  Rice,  143  Cal.  2(i%. 

An  Afterbom  Child,  not  provided  for 
in  a  will  devising  property  to  children 
then  living,  is  a  tenant  in  common  with 
such  devisees,  and  may  sue  for  parti- 
tion. Weiland  v,  Muntz,  25  Ohio  Cir. 
Ct.   185. 

4.  Himelspark's  Estate,  8  Pa.  Dist. 
183 ;  Holmes  v.  Fulton,  193  Pa.  St. 
270;  Palethorp  v.  Palethorp,  194  Pa. 
St.  408. 

Life  Tenant  and  Bemainderman. — Love 
V.  Blauw,  61  Kan.  496 ;  Turner  v,  Bar- 
raud,  (Va.  1904)  46  S.  E.  Rep.  318. 

A  Life  Tenant  in  Ezolnsiye  Possession 
of  the  entire  property  is  not  entitled 
to  partition.  Kemer's  Estate,  12  Pa. 
Dist.  718. 

790*  2.  Husband  Ooonpying  Home- 
stead. —  A  surviving  husband  who 
actually  occupies  the  property  of  his  de- 
ceased wife  as  a  homestead  is  not  en- 
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790.  (8)  Partners.  —  See  note  4. 

791.  (9)  Reversioners  and  Remaindermen  —  Bal«  in  AbMaee  of 
Statute.  —  See  note  I. 

Statutory  Provisionf.  —  See  note  2. 
793.    b.  Defendants  —  (i)  Necessary  Defendants  r-^  {9)    in 

General  —  All  Penons  Having  Interest.  —  See  note  5* 
Bight  to  Intervene.  —  See  note  /• 
793.     (b^  Heirs  and  Devieeee.  —  See  notes  I,  2. 

(0)  Life  Tenants  and  Bemaindermen.  —  See  notes  3,  4. 
(d)  Cestnis  Que  Trustent.  —  See  note  7. 


titled  to  maintain  partition  against  her 
heii^.  Wells  v.  Sweeney,  (S.  Dak. 
1903)  94  N.  W.  Rep.  394. 

790.  4.  Agreement  Not  to  Partition. 
—  Ingraham  v.  Mariner,  194  111.  269. 

791.  1.  Pabst  Brewing  Co.  v. 
Melms,  105  Wis.  441. 

After  Release  of  Life  Estate.  —  Where 
the  life  tenant  transfers  or  releases  a 
portion  of  the  life  estate  to  one  of  the 
remaindermen,  the  latter  has  a  title 
in  fee  to  such  portion,  with  the  right 
of  immediate  possession,  and  may  main- 
tain partition.  Toledo  Loan  Co.  v. 
Larkin,  25  Ohio  Cir.  Ct.  209. 

2.  Hayes  v.  McReynolds,  144  Mo. 
348.  See  also  Mersereau  v.  Camp, 
(Supm.  Ct.  Spec.  T.)  42  Misc.  (N.  Y.) 

253. 

Pennsylvania  Statute.  —  Act  Pa.  1835, 
P.  L.  199,  enables  a  remainderman,  dur- 
ing the  continuance  of  the  life  estate, 
to  have  his  share  defined  in  severalty. 
But  the  act  only  confers  jurisdiction 
where  "  there  may  be  a  life  estate  in 
part  or  parts  of  the  property "  sought 
to  be  partitioned.  It  does  not  extend 
the  right  to  remaindermen  where  the 
whole  property  is  in  the  possession  of 
a  life  tenant.  Wolfe's  Estate,  22  Pa. 
Co.  Ct.  340. 

Vested  but  Hot  Contingent  Bemainders 
may  be  partitioned  in  Tennessee.  Smith 
V,  Smith,  (Tenn.  Ch.  1900)  57  S.  W. 
Rep.  198. 

792.  5.  Wachter  v,  Doerr,  210  111. 
242  [citing  15  Encyc.  of  Pl.  and  Pr. 
792];  Goldman  v.  Millay,  (Ariz.  1901) 
64  Pac.  Rep.  433 ;  Richardson  v.  Watts, 
94  Me.  476. 

After  Dismissal  of  Interested  Party.— 
It  is  error  for  the  court  to  proceed 
with  the  partition  of  property  after  dis- 
missing a  party  who  is  interested  in  the 
land  to  be  divided.  Black  v.  Black,  95 
Tex.   627. 

7.  Burnes  v.  Porter,  82  Mo.  App.  66, 
holding  that  a  mortgagee  who  is  in  pos- 


session of  an  undivided  half  interest  in 
property  and  who  has  paid  out  money 
for  taxes  and  repairs  is  entitled  to  be 
admitted  as  a  party  defendant  in  an 
action  to  partition  the  property  so  as 
to  charge  the  interest  of  the  other  de- 
fendants with  their  share  of  such  ex- 
penditures; West  V,  East  Coast  Cedar 
Co.,  (C.  C.  A.)  loi  Fed.  Rep.  615,  41 
C.  C.  A.  528,  holding  that  when  a  party 
is  permitted  to  intervene  in  a  suit  for 
partition,  because  he  claims  to  hold  an 
estate  in  common  with  the  other  parties 
to  the  suit,  he  cannot  in  that  suit  set 
up  a  title  adverse  to  the  common  title. 

Who  May  Not  Intervene.  —  A  person 
setting  up  and  relying  upon  distinct 
matters  not  within  the  scope  of  the  bill, 
but  hostile  to  and  destructive  of  the 
title  of  all  parties  to  the  proceeding, 
has  no  standing  to  intervene  in  a  parti- 
tion suit.     Rice  v,  Donald,  97  Md.  396. 

793.  1.  Sutton  v.  Read,  176  HI.  69, 
holding  that  a  decree  in  a  partition  suit 
does  not  bind  an  heir  who  was  not  made 
a  party ;  Johnson  v.  Johnson,  170  Mo. 
34,  holding  that  an  absent  heir,  not 
proven  to  have  died  intestate,  unmar- 
ried, and  without  issue,  is  a  necessary 
party. 

The  Grantee  of  an  Heir  in  possession 
of  the  premises  is  entitled  to  be  made 
a  party.    Pitzer's  Estate,  24  Pa.  Co.  Ct. 

359. 

2.  Quinn  v.  Fidelity  Title,  etc.,  Co., 
31  Pittsb.  Leg.  J.  N.  S.  (Pa.)  85. 

8.  Letson  v,  Evans,  (Supm.  Ct.  Spec 
T.)  33  Misc.  (N.  Y.)  437 ;  Franklin  r. 
Moss,  (Tex.  Civ.  App.  190 1)  64  S.  W. 
Rep.  786. 

4.  Paget  V.  Melcher,  42  N.  Y.  App. 
Div.  76 ;  Glasscock  v.  Tate,  107  Tenn. 
486. 

7.  Proper  Parties.  —  Becker  v.  Stroe- 
her,  167  Mo.  306,  holding,  however,  that 
the  rule  stated  in  the  original  note  does 
not  prevail  with  respect  to  a  beneficiary 
or   trustee  in   a  mortgage  or  deed   of 


860 


Vol.  XV. 


PARTITION. 


794-800 


704. 


fe)  Adnlnlctntton  and  Bxeouton,  —  See  notes  3>  4> 
(f)  El 


Hosbftnd  and  Wifo  —  Joinder  of  Husband.  —  See  note  7- 
T9S.     Wifo  oMenant  in  Common.  —  See  note  2. 

(h)  Kortgagees  and  Lienori.  —  See  notes  7»  S,  lO. 

796.  (2^  Proper  Defendants —  (b)  Grantors.  —  See  note  4. 
(3)  Itnproper  Defendants  —  (a)  Creditors.  — See  note  5. 

797.  m  Adverse  Claimants.  —  See  note  I. 
(0)  Strangers.  —  See  note  2. 

798.    8.  Process  — r.  Unknown  Owners  —  statutory  seqnire- 

ments.  —  See  note  2. 

e.  Infants.  —  See  note  7. 
800.    4.  Bill  or  Complaint  —  d.  Interest  of  Plaintiff.— 
See  note  6. 


trust  executed  after  a  partition  suit  has 
been  instituted. 

794.  8.  Bender  v.  Terwilliger,  48 
N.  Y.  App.  Div.  371. 

4.  Sheefaan  v,  Allen,  ^7  Kan.  7 12.  See 
also  Mertens  v.  Cook,  (Mich.  1903)  97 
N.  W.  Rep.  47,  10  Detroit  Leg.  N.  676. 

7.  A  Tenant  by  the  Curtesy  May  Be 
Joined  in  order  to  make  a  judgment 
which  shall  give  a  clean  title.  Bender 
V.  Van  Allen,  (Supm.  Ct.  Spec.  T.)  28 
Misc.  (N.  Y.)  304.  And  one  claiming 
to  be  a  tenant  by  the  curtesy  may  be 
joined.  Bender  v.  Terwilliger,  48  N.  Y. 
App.  Div.  371. 

795.  S.  Hill  V,  Jackson,  (Tex.  Civ. 
App.  1899)  51  S.  W.  Rep.  357. 

7.  Bpeeifio  Lienors  are  necessary  par- 
ties. Winfield  v.  Stacom,  40  N.  Y.  App. 
Div.  95. 

The  Trustee  in  a  Deed  of  Trust  secur- 
ing a  debt  is  a  necessary  party  to  an 
action  to  partition  the  property  con- 
veyed by  such  deed.  Conrad  v.  Fuller, 
98  Va.  16.  Compare  Waldron  v.  Har- 
vey, 54  W.  Va.  608,  holding  that  a 
trustee  in  a  deed  of  trust  is  not  a 
necessary  party  unless  a  sale  is  asked. 

5.  See  Wettlaufer  v.  Ames,  (Mich. 
1903)  94  N.  W.  Rep.  950,  10  Detroit 
Leg.  N.  150. 

10.   Updike  v,  Adams,  22  R.  I.  432. 

796.  4.  When  Grantor  Necessary 
Party.  —  See  Harris  v.  Harris,  75  N.  Y. 
App.  Div.  216,  holding  that  in  an  action 
for  partition  between  the  grantee  of  one 
of  the  tenants  in  common  and  his  co- 
tenants,  where  it  is  necessary  to  resort 
to  evidence  outside  of  the  deed  itself 
to  fix  the  exact  boundaries  of  the  land 
deeded,  the  grantor  or  his  heirs  must  be 
made  parties. 

6.  Childers  v.  Loudin,  51  W.  Va.  559 
\ciiing  15  En  CYC.  of  Pl.  and  Pr.  796] ; 


Sheehan  v,  Allen,  67  Kan.  7x2;  Tal- 
bott  V.  Campbell,  67  S.  W.  Rep.  53,  23 
Ky.  L.  Rep.  2198. 

Creditor  Not  a  Neceiiary  Party.  —  See 
East  Coast  Cedar  Co.  v.  People's  Bank, 
III  Fed.  Rep.  446,  49  C.  C.  A.  422. 

A  Creditor  in  a  Deed  of  Trust  is  not 
a  nec^essary  party  to  partition  proceed- 
ings unless  a  sale  is  asked.  Waldron 
V.  Harvey,  54  W.  Va.  608. 

797.  1,  Miller  v.  Pryse,  (Ky.  1899) 
49  S.  W.  Rep.  776;  Satterlee  v,  Kobbe, 
173  N.  Y.  91. 

2.  Owner  of  Sight  of  Way.  —  Bouvier 
V,  Baltimore,  etc.,  R.  Co.,  65  N.  J.  L. 

313. 
799*    8.    Savage   v.    Gray,    96    Me. 

557. 

Servioe  by  Publioation.  —  Unknown 
owners  who  do  not  become  applicants 
for  -partition  nor  appear  in  such  pro- 
ceedings cannot  be  brought  within  the 
jurisdiction  of  the  court  by  citation  by 
publication.  Walters  v.  Bray,  (Tex.  Civ. 
App.  1902)  70  S.  W.  Rep.  443. 

7.  Contra,  Westmeyer  v.  Gallen- 
kamp,  154  Mo.  28. 

Servioe  on  Guardian  —  Waiver.  —  In 
Bell  V,  Smith,  71  S.  W.  Rep.  433,  24 
Ky.  L.  Rep.  1^328,  it  was  held  that  where 
the  statute  required  the  summons  to  be 
served  upon  the  guardian  of  an  infant 
defendant,  the  fact  that  it  was  served 
upon  the  infant  personally  did  not  in- 
validate the  judgment  rendered,  when 
the  guardian  appeared  and  answered 
for  the  infant. 

800*  6.  Alabama.  —  An  amended 
bill  for  partition  referring  for  a  de- 
scription of  the  property  to  an  answer 
and  cross-bill  filed  by  the  defendant  to 
the  original  bill  is  insufficient.  Stein  v, 
McGrath,  116  Ala.  593. 

California.  —  Where  water  rights  in  a 
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801.    c.  Interest  of  Defendants.  —  See  note  2. 
80a.    d.  Designation  of  Parties.  —  See  note  i. 

e.  Joinder  AND  Multifariousness  — (i)  In  General. 
—  See  note  2. 

(2)  Various  Sorts  of  Relief  that  May  Be  Asked  —  AMout- 
ing.  —  See  note  4. 

803.    Qnieting  Title.  —  See  note  7. 


creek  are  part  of  the  land  sought  to  be 
partitioned,  it  is  not  necessary  to  men- 
tion or  describe  them  in  the  complaint. 
Rose  V.  Mesmer,  142  Cal.  322. 

Illinois.  —  The  complainant  must  al- 
lege and  prove  ownership  of  an  undi- 
vided interest  in  the  property.  Owen 
V.  Brookport,  208  111.  35. 

Missouri.  —  Where  the  petition  shows 
that  the  parties  to  the  suit  are  owners 
of  the  land,  in  the  absence  of  any- 
thing to  the  contrary,  possession  of  it 
by  them  will  be  presumed,  and  if  there 
is  an  adverse  holding  it  is  matter  of 
defense.  Hayes  v.  McReynolds,  144 
Mo.  348. 

New  York.  —  Doane  v.  Mercantile 
Trust  Co.,  160  N.  Y.  494;  Howarth  v. 
Howarth,  67  N.  Y.  App.  Div.  354. 

Oregon.  —  The  complainant  must  al- 
lege that  he  is  in  possession  of  the 
property  as  a  tenant  in  common  with 
the  defendants,  the  mere  averment  of 
tenancy  in  common  not  implying  posses- 
sion. Sterling  v.  SterKng,  43  Oregon 
200. 

Pennsylvania.  —  The  bill  should  aver 
the  quantity  of  interest  claimed  by  the 
complainant  as  belonging  to  him.  Pur- 
cell  V.  Purcell,  9  Pa.  Dist.  188;  Hancock 
V.  Watson,  9  Pa.  Dist.  113;  Johnson  v. 
Kite,  9  Pa.  Dist.  584. 

If  the  complainant's  title  is  derived 
under  a  deed  of  trust,  he  must  set  out 
so  much  of  the  deed  as  will  enable  the 
court  to  determine  whether  the  trusts 
are  ended  and  the  real  estate  is  free 
and  discharged  therefrom.  Hancock  v. 
Watson,  9  Pa.  Dist.  113. 

Tennessee.  —  It  is  not  necessary  that 
the  bill  should  describe  the  land  by 
metes  and  bounds.  Elk  Valley  Coal, 
etc.,  Co.  V.  Douglass,  (Tenn.  Ch.  1898) 
48  S.  W.  Rep.  365. 

901.  8.  Salyer  v.  Elkhom  Land 
Imp.  Co.,  (Ky.  1903)  77  S.  W.  Rep.  370, 
holding  that  it  is  the  duty  of  the  plain- 
tiff in  a  partition  suit  to  set  forth  the 
interest  of  the  defendant  if  known  to 
him  or  ascertainable  from  the  records; 
Satterlee  v,  Kobbe,  39  N.  Y.  App.  Div. 


420,  holding  that  an  allegation  in  the 
complaint  that  the  claims  of  the  de- 
fendants are  "  wholly  invalid  and  void," 
without  stating  what  such  claims  are,  is 
insufficient ;  Johnson  v.  Kite,  9  Pa.  Dist. 
584,  holding  that  the  bill  should  dis- 
tinctly aver  the  quantity  of  the  interest 
of  each  of  the  parties  in  the  real  estate 
in  question.  See  also  Hancock  v.  Wat- 
son, 9  Pa.  Dist.  113. 

SOS.  1.  Johnson  v.  Kite,  9  Pa.  Dist. 
584,  holding  that  the  bill  should  aver 
that  no  persons  other  than  those  who 
appear  upon  the  record  as  parties  to 
the  suit  have  any  interest  in  the  land. 
See  also  Kantner's  Estate,  24  Pa.  Co. 
Ct.  310,  16  Montg.  Co.  Rep.  (Pa.)  215; 
Purcell  V.  Purcell,  9  Pa.  Dist.  188,  23 
Pa.  Co.  Ct.  330. 

2.  Berry  v.  Tennessee,  etc.,  R.  Co., 
134  Ala.  618,  quoting  15  Encyc.  of 
Pl.  and  Pr.  802. 

Improper  Joinder.  —  An  action  to  par- 
tition real  estate  based  upon  a  will  can- 
not be  joined  with  an  action  to  establish 
a  debt  against  the  testator's  estate  and 
sell  his  real  estate  for  the  payment 
thereof.  Letson  v.  Evans,  (Supm.  Ct. 
Spec.  T.)  33  Misc.  (N.  Y.)  437. 

So  a  bill  combining  prayers  for  the 
partition  of  real  estate  and  the  dis^ 
tribution  of  personal  estate  is  multi- 
farious.    Aylesworth  v.  Crocker,  21  R. 

I.  436. 

4,  Stein  v.  McGrath,  128  Ala.  175. 
See  also  Macmunn  v.  Haverkamp,  8  Pa. 
Dist.  680,  23   Pa.  Co.  Ct.  309. 

803.  7.  Averment  of  PosseiBionNeeet- 
■ary.  —  A  suit  for  partition  cannot  be 
retained  as  one  to  quiet  title  and  parti- 
tion where  the  bill  does  not  show  that 
the  complainants  are  in  possession. 
Ellis  V.  Feist,  (N.  J.  1903)  56  AtL  Rep. 

369. 
Where  Dtfendantt  Are  Different.  —  A 

bill  for  partition  as  regards  one  set  of 
defendants,  and  removal  of  cloud  from 
title  as  regards  another  wholly  discon- 
nected from  them,  is  bad  for  multi- 
fariousness. Roller  V.  Qarke,  19  App. 
Cas.  (D.  C.)  539. 
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804. 

807. 

808. 
See  note 
800. 


810. 

General. 
811. 


Oaiit«it  of  Will.  —  See  note  3. 

(3)  Joinder  of  Parties.  —  See  note  5. 

5.  Cross-bill  —  When  Defendant  Ma7  Vile.  —  See  note  2. 

6.  Demnrror  —  What  Defeoti  Hay  Be  Beaehed.  —  See  note  6. 

7.  Antfwer  —  a.   In  General  —  Proper  Xattert  of  Defenae. — 
II. 

See  note  2. 

b.  Issue  as  to  Title.  —  See  note  4. 

Statntory  Proviiioni.  —  See  note  5. 

8.  Decree  or  Judgment  —  a.  INTERLOCUTORY  —  (i)  In 
—  See  note  i. 

(3)  Receivers.  — See  note  i. 


§M*  8.  See  Wagstaff  v.  Marcy, 
(Supm.  Ct.  Tr.  T.)  25  Misc.  (N.  Y.) 
121,  sustaining  Best  v.  Zeh,  82  Hun 
(N.  Y.)  232,  stated  in  the  original 
note. 

6.  Purcell  v.  Purcell,  9  Pa.  Dist.  188 
[citing  15  En  CYC.  op  Pl.  and  Pr.  804] ; 
Mushrush's  Estate,  23  Pa.  Co.  Ct. 
629. 

807*  2.  Longshore  v.  Longshore, 
200  IIL  470;  Cox  V,  Spurgin,  210  111. 

39«. 
e.   See   Crippcn   v.    White,    28    Colo. 

298. 

8M.  11.  Claim  for  ImproTements.  — 
See  Casa's  Estate,  7  Pa.  Dist.  678,  hold- 
ing that  an  alleged  claim  for  improve- 
ments made  upon  the  premises  in  ques- 
tion in  the  lifetime  of  the  decedent 
eleven  years  before,  and  which  were 
paid  for  by  the  respondent  alone,  was 
not  a  bar  to  partition  proceedings. 

809.  8.  Eagle  v,  Franklin,  71  Ark. 
544,  holding  that  an  answer  alleging 
that  the  defendant  is  in  exclusive  pos- 
session of  the  premises  sought  to  be 
partitioned,  holding  them  adversely 
under  color  of  title,  sets  up  a  good  de- 
fense. 

4.  What  Heoeeiary  to  Baise  lime.  — 
In  a  petition  for  partition  title  is  not 
in  issue  unless  the  defendants  put  it 
in  issue  by  pleading  sole  seizin.  Graves 
V.  Barrett,  126  N.  Car.  267.  And  the 
bare  denial  of  the  complainant's  title 
by  the  defendants  without  any  aver- 
ment of  their  own  title  or  adverse  pos- 
session, is  not  sufficient  to  put  the  com- 
plainant's title  in  issue.  Heinze  v. 
Butte,  etc.,  Consol.  Min.  Co.,  (C.  C. 
A.)  126  Fed.  Rep.  i. 

An  Allegation  of  Sole  Seiiin  by  the 
defendant  substantially  transforms  an 
action   for  partition  into  an  action  of 


ejectment.  Shannon  v.  Lamb,  126  N. 
Car.  38;  Cox  v,  Beaufort  County  Lum- 
ber Co.,  X24  N.  Car.  78. 

Qneetion  of  Title  for  Jnry.  —  Where 
the  defendant  sets  up  an  independent 
title  in  himself,  claiming  the  sole  own- 
ership of  the  premises,  the  question  of 
title  thus  presented  must  be  determined 
by  the  verdict  of  a  jury,  unless  that 
mode  of  trial  is  waived,  and  a  motion 
for  a  nonsuit  cannot  properly  be  enter- 
tained. Barnes  v.  Rodgers,  54  S.  Car. 
115. 

6.  See  Thibodeaux  v.  Thibodeaux, 
112  La.  906,  holding  that  the  defendant 
in  a  partition  suit  may  inquire  into  the 
validity  of  the  proceeding  whereby  the 
plaintiff  acquired  the  title  upon  which 
he  sues. 

810.  1.  Childers  v.  Loudin,  51  W. 
Va.  559,  citing  15  Encyc.  op  Pl.  and 
Pr.  809. 

Bighti  of  Speoiilo  Lienors  should  be 
fixed  by  the  interlocutory  judgment. 
Winfield  v.  Stacom,  40  N.  Y.  App.  Div. 

95. 

A  Jndjgment  for  Coets  should  not  be  in- 
cluded in  the  interlocutory  decree,  since 
it  is  only  after  final  judgment  that 
costs  are  to  be  allowed.  Harrington 
V,  Goldsmith,  136  Cal.  168. 

811.  1.  Mesnager  v.  De  Leonis, 
140  Cal.  402;  Heinze  v.  Butte,  etc., 
Consol,  Min.  Co.,  (C.  C.  A.)   126  Fed. 

.Rep.  I. 

Where  a  Temporary  Adminiitrator  Has 
Been  Appointed,  there  is  no  necessity 
for  the  appointment  of  a  receiver,  since 
under  Code  Civ.  Pro.  N.  Y.,  9  2675, 
the  temporary  administrator  may  be 
authorized  to  do  everything  that  a  re- 
ceiver could  do.  Weiher  v.  Simon, 
(Supm.  Ct.  Spec.  T.)  41  Misc.  (N.  Y.) 
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811.    b.  Final  — (i)  In  General—  LisffiivMwk  of  Ordtuury  b«1m. 
—  See  note  2. 

813.     Owelty  of  Partition.  —  See  note  2. 

813.  (2)  Decree  of  Sale —  statutory  Proviiioni.  —  See  note  6. 

814,  Ditoretion  of  Court.  —  See  note  I. 

819,     Partition  of  Part  and  Sale  of  Part.  —  See  note  I. 

9.  Commissioners  or  Befereos  —  a.  Appointment  Of.  — 
See  note  2. 

Boforonoo  to  ICaiter.  —  See  note  3. 


91  !•  S.  KoooMity  of  Answer  Before 
Beoree.  —  Partition  cannot  be  regularly 
decreed  until  the  defendant  answers  or 
is  barred  from  filing  an  answer  by  a 
decree  pro  confesso.  Ropes  v.  McCabe, 
40  Fla.  388. 

Qneition  of  Title  Not  Settled  by  Judg- 
ment. —  When  only  partition  is  asked 
for,  between  tenants  in  common,  no 
question  of  title  is  settled  by  the  judg- 
ment. Thompson  v.  Henry,  153  Ind. 
56. 

813.  2.  Robinson  v.  Robinson,  24 
R.  I.  222. 

Jiurisdiotion  to  Give  Fnll  Belief.  —  In  a 
partition  action  the  court  has  jurisdic- 
tion to  determine  every  question  neces- 
sarily involved  in  a  just  and  equitable 
decree.  Schick  v.  Whitcomb,  (Neb. 
J 903)  94  N.  W.  Rep.  1023 ;  Kaiser  v. 
Adami,  (Supm.  Ct.  Spec.  T.)  37  Misc. 
(N.  Y.)  204. 

Limitation  on  Power  to  Beqnire  Owelty. 
—  The  court  must  see  that  the  require- 
ment of  owelty  is  equitably  necessary, 
that  the  amount  required  is  fair,  and 
that  its  payment  is  not  so  imposed  upon 
a  party  as  to  be  unreasonably  burden- 
some, considering  the  condition  of  the 
property  and  of  the  party.  Updike  v. 
Adams,  24  R.  I.  220. 

Compensation  by  Way  of  Seryitnde. — 
Where  lands  are  incapable  of  exact  or 
fair  division  the  court  has  power  to 
compensate  by  a  charge  upon  the  land 
by  way  of  rent,  servitude,  or  easement. 
Martin  v,  Martin,  95  Va.  26. 

S13.    6.    Hazen  v,  Webb,  65    Kan. 

38. 

SI  4.  1.  In  Texai  it  has  been  held 
that  in  an  equitable  suit  for  partition 
the  court  may,  when  the  necessities  of 
the  case  cannot  be  otherwise  met,  order 
a  sale  in  the  first  instance,  without  ap- 
pointing commissioners  and  receiving 
their  report  that  no  division  of  the  land 
can  be  made.  Kalteyer  v.  Wipff,  92 
Tex.  673;  Saunders  v.  Saunders,  (Tex. 
Civ.  App.  190 1 )  62  S.  W.  Rep.  797. 


Proof  of  Indi^iaibility  HocoMMury.  — 
There  must  be  proof  before  the  judge 
that  the  property  in  question  is  indivisi- 
ble by  its  nature,  or  else  that  it  cannot 
be  conveniently  divided  in  kind,  before 
he  is  authorized  to  order  its  sale  at 
auction  to  effect  partition.  Mackin  v. 
Wilds,  106  La.  i.  See  also  Talbott  v. 
Campbell,  67  S.  W.  Rep.  53,  23  Ky.  L. 
Rep.  2198;  Gill  V.  Lane,  (Ky.  1904)  80 
S.  W.  Rep.  1 1 76. 

On  a  Bill  Purely  and  Only  for  Partition 
of  land  there  can  be  no  sale  for  costs, 
and  a  decree  of  sale  is  void.  Waldron 
V.  Harvey,  54  W.  Va.  608. 

A  Private  Sale  may  be  ordered  within 
the  discretion  of  the  court.  Conrad  v. 
Fuller,  98  Va.  16. 

815.  1.  Stewart  v.  Tennant,  52  W. 
Va.  559,  holding  further  that  where 
there  is  an  allotment  of  part  of  the 
land  and  sale  of  the  residue,  the  allotted 
part  and  the  proceeds  of  the  part  sold 
must  each  be  divided  among  all  the 
cotenants  of  the  entire  subject. 

2.  Ko  Appeal  f^om  Order  Appointing.  — 
An  order  appointing  commissioners  is 
interlocutory,  and  an  appeal  is  prema- 
ture. Albemarle  Steam  Nav.  Co.  v. 
Worrell,    133   N.   Car.   93. 

Oroand  for  Bemoval.  —  The  fact  that 
the  court  requested  counsel  for  the  com- 
plainant to  name  the  commissioners, 
while  counsel  for  the  defendant  were 
not  consulted,  is  not  of  itself  a  suffi- 
cient cause  for  their  removal.  Donald- 
son V.  Duncan,  199  111.  167. 

8.  Appointment  After  Beoree  in  Parti- 
tion.—  Act  Pa.  July  7,  1885,  P.  L.  257, 
only  gives  the  court  the  right  to  refer 
the  cause  to  a  master  after  a  decree  for 
partition  shall  have  been  made.  Has- 
son  V.  Hasson,  8  Pa.  Dist.  297 ;  Mac- 
munn  v.  Haverkamp,  8  Pa.  Dist.  680, 
23  Pa.  Co.  Ct.  309.  But  after  judgment 
quod  partitio  Hat,  the  appointment  of  a 
master  is  a  matter  of  right  in  Pennsyl- 
vania. Ellis  V.  Ellis,  22  Pa.  O).  Ct.  476, 
8  Pa.  Dist.  722, 
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816,  b.  Proceedings  Of  — (i)  In  General.  —  See  note  i. 
Oath.  —  See  note  3. 
Notice  of  Meetings.  —  See  note  4. 

817,  See  note  i. 

10.  Beport  of  Commisaioners  --  b.  Confirmation,  Cor- 
rection, OR  Rejection  —  Keeeisity  to  Bnbmlt  Seport  to  Court  for  Con- 
armation.  —  See  note  6. 

818,  Court  Hut  Eltlior  Acoept  or  Bejeot  Beport.  —  See  note  I. 
Oroundi  for  B^jeeting  Beport.  —  See  note  3. 

810.     BfliMt  of  Confirmation.  —  See  note  I. 

880.    12.  Sale  —  c.  Notice  of  Sale.  —  See  note  7. 


Tlie  Qneition  of  Aceonntinff  between 
the  parties  should  be  referred  to  a 
master.     Blackaby  v,  Blackaby,  185  111. 

94. 

916.  1.  Equality  aa  to  Quality  Ifot 
Bequired.  —  Gen.  Stat.  Minn.  1894,  § 
5776,  does  not  require  that  in  partition 
of  real  estate  the  property  allotted  to 
the  respective  parties  shall  be  of  the 
same  average  quality.  La  Motte  v. 
Mohr,  78  Minn.   127. 

8.  Beoord  Must  Disclose.  —  See  Stith  v. 
Carter,  60  S.  W.  Rep.  725,  22  Ky.  L. 
Rep.  1488,  holding  that  parol  evidence 
that  the  commissioners  were  sworn  may 
be  admitted  in  the  record. 

4.  McClanahan  v.  Hockman,  96  Va. 

392. 

§17.  1.  Landmesser's  Estate,  9 
Kulp  (Pa.)  524. 

Verbal  Notiee  is  sufficient.  Ralph  v. 
Ward,  109  Ga.  363. 

6.  Vanderbilt  v.  Brown,  128  N.  Car. 
498. 

OlQeotion  to  the  commissioners'  re- 
port cannot  be  raised  for  the  first  time 
on  appeal.    Ward  v.  Ward,  174  111.  432. 

8 IS.  1.  No  Power  to  Go  into  Merita. 
—  Upon  a  motion  to  confirm  a  ref- 
eree's report  the  court  is  without  dis- 
cretionary power  to  go  into  the  merits. 
Manwaring  v.  Lippincott,  (Supm.  Ct. 
Spec.  T.)  34  Misc.  (N.  Y.)  123. 

Bereferenoe  After  Bejeotion.  —  On  the 
rejection  of  a  report  of  division,  a  re- 
reference  should  be  made  to  the  same 
or  other  commissioners,  as  the  court 
has  no  power  to  make  partition  except 
by  confirming  a  report  of  commission- 
ers. Garth  v,  Thompson,  no  Ky.  984; 
Eakins  r.  Eakins,  112  Ky.  347. 

5.  Georgia.  —  Shumate  r,  Chenault, 
X08  Ga.  438. 

Kentucky,  —  Garth  V.Thompson,  (Ky. 
1903)  72  S.  W.  Rep.  782. 
Maryland.  —  Godwin    v.    Banks,    89 


Md.  679,  holding  that  the  report  will 
not  be  set  aside  where  there  is  no  evi- 
dence of  prejudice,  partiality,  or  inten- 
tional unfairness  in  any  of  their  allot- 
ments. 

Ohio.  —  Miller  v.  Rouse,  2  Ohio  Dec. 
358,  7  Ohio  N.  p.  300,  holding  that  the 
report  will  be  set  aside  where  it  ap- 
pears to  the  court  that  there  cannot  be 
a  substantial  equality  between  the  own- 
ers under  the  division  as  reported. 

Pennsylvania.  —  Home's  Estate,  10 
Pa.  Dist.  226,  holding  that  slight  inade- 
quacy of  valuation  is  not  enough  to 
move  the  court  to  interfere,  but  if  the 
valuations  are  grossly  inadequate,  or 
so  low  as  to  amount  to  unfairness,  the 
report  should  be  set  aside.  See  also 
Stark's  Estate,  9  Kulp  (Pa.)  525. 

Texas.  —  Robb  v.  Robb,  (Tex.  Civ. 
App.  1901)  62  S.  W.  Rep.  125,  holding 
that  the  fact  that  the  commissioners 
did  not  go  upon  the  land  and  view  it 
was  not  sufficient  reason  for  setting 
aside  the  partition. 

Virginia.  —  McClanahan  v.  Hockman, 
96  Va.  392,  holding  that  the  report  is 
not  defective  for  failure  to  place  a 
valuation  in  money  upon  the  lands. 

Burden  of  Proof.  —  The  grounds  of 
the  motion  to  set  aside  the  report  of  the 
commissioners  require  proof,  the  bur- 
den of  which  is  upon  the  party  making 
the  motion.  Van  Buskirk  v.  Stover, 
(Ind.  1904)  70  N.  E.  Rep.  520. 

§19.  1.  Ward  v.  Ward,  174  HI.  43a. 
See  also  Qinard  v.  Brummell,  130  N. 
Car.  547,  holding  that  when  a  report 
is  confirmed,  recorded,  and  registered 
it  becomes  a  muniment  of  title  and  the 
commissioners  have  no  right  to  alter 
or  amend  it  without  the  order  and  ap- 
proval of  the  court. 

§30.  7.  All  Bight,  Title,  and  Interert. 
—  Partition  proceedings  are  not  ren-* 
dered  invalid  because  the  referee's  no- 
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890.    d.  Terms  and  Conditions.  —  See  note  8. 

899.    A.  Objections  and  Setting  Aside  —  (i)  In  General 

See  note  i. 

(2)  Inadequacy  of  Price.  —  See  note  2. 

i.  Compelling   Purchaser  to  Complete    Bid  — 

to  Compel  Comptotion  of  Bid.  —  See  note  3. 

Whtther  Title  Knit  Be  Marketable.  —  See  note  5. 

893.  /  Effect  of  Confirmation.  —  See  notes  8,  9. 

894.  IV.  IH  Fbobate  C0TTBT8  —  1.  Jurisdiction.  —  See  note  8. 


tice  of  sale  was  so  framed  as  to  cover 
a  sale  of  "all  the  right,  title,  and  in- 
terest "  of  the  parties  named.  Goodwin 
V,  Crooks,  (Supm.  Ct.  Spec  T.)  33 
Misc.  (N.  Y.)  39- 

890.  8.  Saunders  v.  Saunders, 
(Tex.  Civ.  App.  1901)  62  S.  W.  Rep. 
797,  wherein  it  was  held  that  in  the 
absence  of  a  showing  of  the  necessity  of 
making  a  sale  on  credit,  the  order 
should  direct  that  it  be  made  for  cash. 

899.  1.  Dunn  v,  Dunn,  137  Cal.  51, 
holding  that  the  court  has  the  power  to 
confirm  or  to  refuse  to  confirm,  but  it  is 
not  an  arbitrary  power;  it  is  neither 
more  nor  less  than  a  sound  judicial 
discretion,  and  must  be  exercised  with 
a  just  regard  to  the  rights  of  all  con- 
cerned; Rowland  v.  Munck,  15  App. 
Cas.  (D.  C.)  403,  holding  that  where 
the  objector  offered  nothing  to  show 
that  the  sale  was  unfair  or  irregular  or 
for  an  inadequate  price,  or  that  his  ad- 
vance offer  was  made  in  good  faith, 
coupled  with  the  ability  to  comply  with 
it,  the  objection  should  be  overruled; 
Boston,  etc.,  R.  Co.  v.  Langdon,  68  N. 
H.  467,  holding  that  a  sale  will  not  be 
set  aside  and  confirmation  refused  be- 
cause the  parties  to  the  partition  pro- 
ceedings have,  since  the  time  of  the 
sale,  adjusted  their  differences  in  re- 
gard to  the  property,  and  that  a  sale 
regularly  made  will  not  be  set  aside 
unless  there  has  been  some  fraud,  acci- 
dent, or  mistake  which  has  affected  the 
transaction. 

S.  Bethea  v.  Bethea,  136  Ala.  584, 
holding  that  where  a  sale  is  shown  to 
have  been  fairly  made,  after  unusual 
advertisement,  it  will  not  be  set  aside 
because  of  an  advance  offer  of  five 
hundred  dollars;  Dunn  v.  Dunn,  137 
Od.  51,  holding  that  in  determining 
the  question  of  adequacy  or  inadequacy 
of  price,  the  court  must  look  to  the 
▼alue  of  the  property  at  the  time  of  the 
•ale,  and  not  at  the  time  when  the 
questioa  of  confirmation  is  before  the 


court;  Columbia  Finance,  etc.,  Co.  v. 
Bates,  74  S.  W.  Rep.  248,  24  Ky.  L. 
Rep.  2412,  holding  that  the  sale  should 
be  set  aside  if  the  attendant  circtmi- 
stances  indicate  that  there  has  been  a 
sacrifice  of  the  property,  resulting  from 
some  surprise  to,  or  misapprehension  on 
the  part  of,  one  interested  in  the  prop- 
erty; Larrabee  v.  Larrabee,  71  S.  W. 
Rep.  645,  24  Ky.  L.  Rep.  1423,  holding 
that  inadequacy  of  price  is  not  a  suffi- 
cient ground  for  the  setting  aside  of  a 
judicial  sale,  where  the  proceedings 
have  been  regular,  and  where  there  is 
no  allegation  or  evidence  of  any  fraud, 
overreaching, or  sharp  practice;  DeFord 
V,  Taylor,  (Tenn.  Ch.  1898)  51  S.  W. 
Rep.  999,  holding  that  refusal  to  set 
aside  a  sale  on  an  advance  offer  was 
not  error  when  neither  the  money  nor 
any  obligation  securing  its  payment  was 
tendered  in  court.  See  also  Lipp  v.  All- 
phin,  (Ky.  1904)  77  S.  W.  Rep.  1105. 

8.  McNulty  V.  Mitchell,  (Supm.  Ct. 
Spec.  T.)  41  Misc.  (N.  Y.)  293. 

6.  OToole  V,  O'Toole,  39  N.  Y.  App. 
Div.  302;  Bowler  r.  Ennis,  46  N.  Y. 
App.  Div.  309. 

niustration  —  Jadgment  Voidable.  — 
Where  a  judgment  is  voidable  as  to 
certain  infant  defendants  for  the  reason 
that  they  were  not  represented  by  duly 
qualified  guardians  ad  litem,  a  pur- 
chaser at  a  partition  sale  under  such 
judgment  is  entitled  to  be  relieved  from 
his  bid,  since  he  would  not  get  a  mar- 
ketable title.  Parish  v.  Parish,  77  N.  Y. 
App.  Div.  267. 

893.  8.  Parish  v.  Parish,  175  N.  Y. 
x8i. 

9.  Goodwin  v.  Crooks,  (Supm.  Ct. 
Spec.  T.)  33  Misc.  (N.  Y.)  39. 

894,  8.  Case  v,  Penn,  (Tex.  Qv. 
App.  1901)  62  S.  W.  Rep.  801 ;  Penn  r. 
Case,  (Tex.  Civ.  App.  1904)  81  S.  W. 
Rep.  349. 

Jurisdiotion  of  Equitable  Eatatei. — 
In  cases  of  partition  of  land  or  sale 
for  partition,  the  probate  court  has  no 


366 


Vol.  XV.  PARTITION.  895^896 

835.     QuMtioni  of  Title.  —  See  note  i. 

896.     To  Obtain  Jnrifdiotion  Over  Infant.  —  See  note  I. 

jnrisdiction   over  equitable   rights   and  836.     1.    Judgment    Hot   Void.  —  A 

estates.     Caperton   v.    Hall,    ii8    Ala.  judgment  against  a  minor  not  served 

265.  with    citation,    but    represented    by    a 

835*     1.    Bishop's    Estate,    200    Pa.  guardian  ad  litem,  is  not  void.    Penn  v. 

St  598;  Penn  v.  Case,  (Tex.  Civ.  App.  Case,  (Tex.  Civ.  App.  1904)  8x  S.  W. 

1904)  81  S.  W.  Rep.  349.  Rep.  349. 
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839.    I  Actions  ih  Fibx  Hams  —  1.  In  Absence  of  Statute  — 

General  Bnle.  —  See  notes  I,  3. 

849.  2.  Under  Statntory  Authority  —  a.  General  Opera- 
tion AND  Effect  of  Statutes  — (i)  Statement  of  Rule.  — S^^ 
note  2. 

845,  (6)  Foreign  or  Nonresident  Partnerships  —  Beiidenee  of 
Partner!  Immaterial.  —  See  note  3. 

848.    c.  Process —  Xode  of  servioe.  — See  note  i. 

840.  d.  Pleadings  —  ATermenU  to  Bring  Came  Within  Stotnte.  — 
See  note  1. 

Kamet  of  Partners.  —  See  note  5* 

839.    e.  Judgment  — (2)  Execution.  — St^not^  2. 
894.    IL  AcTioHs  AT  Law  Betweeh  Pabtkebs  abd  Thibd 
Pebsobs  — 1.  Parties  —  a.  Plaintiffs  —  (i)  Actions  ex  Contractu 

—  (a)  General  Bnle  —  aa.  All  Partners  Must  Join,  -r-  See  notes  2,  3. 

8S6.     Joinder  of  Unwilling  Partner  ae  Defendant.  —  See  note  3. 
Joinder  of  Stranger.  —  See  note  4. 

864.  (2)  Actions  ex  Delicto  —  Where  Tort  Besnlts  in  Damage  to 
Krm.  —  See  note  3. 

86ff.     Where  Tort  BeenlU  in  IndiTidnal  Damage.  —  See  note  I. 


839.  1.  Harris  v.  Water,  etc.,  Co.. 
108  Tenn.  245,  citing  15  Encyc.  of  Pl. 
AND  Pr.  839. 

8.  Fox  V.  Blue-Grass  Grocery  Co., 
(Ky.  1901)  61  S.  W.  Rep.  265. 

84d.  2.  Ellsberry  v.  Block,  28  Colo. 
477;  Adams  Express  Co.  v.  State,  (Ind. 
1903)  67  N.  E.  Rep.  1033 ;  Wigton  v. 
Smith,  57  Neb.  299;  Chamberlain  Bank- 
ing House  V.  Noyes,  (Neb.  1902)  92  N. 
W.  Rep.  175;  Biddle  v.  Spatz  (Neb. 
1 901)  95  N.  W.  Rep.  354;  Calvert  v. 
Newberger,  11  Ohio  Cir.  Dec.  184; 
Phoenix  Ins.  Co.  v.  Camahan,  63  Ohio 
St.  258;  Ralya  Market  Co.  v.  Armour, 
102  Fed.  Rep.  530. 

§4ff.  8.  Ralya  Market  Co.  v.  Ar- 
mour, 102  Fed.  Rep.  530. 

84§.  1.  Ralya  Market  Co.  v.  Ar- 
mour, 102  Fed.  Rep.  530. 

S49.  1.  Biddle  v,  Spatz,  (Neb. 
1901)  95  N.  W.  Rep.  354. 

6.  Chamberlain  Banking  House  v. 
Noyes,  (Neb.  1902)  92  N.  W.  Rep.  175; 


Phoenix  Ins.  Co.  v.  Camahan,  53  Ohio 
St.  258. 

853.  2.  Ralya  Market  Co.  v.  Ar- 
mour, 102  Fed.  Rep.  530. 

864«  S.  Poppleton  v.  Jones,  42  Ore- 
gon 24,  citing  IS  Encyc.  op  Pl.  and 
Pr.  854. 

8.  Bingel  v.  Brown,  15  Colo.  App. 
241 ;  French  v,  Cunningham.  149  Ind. 
632 ;  Wolf  V.  New  Orleans  Tailor-Made 
Pants  Co.,  S2  La.  Ann.  1357;  (jcorge 
V.  Benjamin,   100  Wis.  622. 

956.  8.  Freeman  v.  Abramson, 
(Supm.  Ct.  App.  T.)  30  Misc.  (N.  Y.) 

lOI. 

4.  Bingel  v.  Brown,  15  Colo.  App.  241. 

864.  8.  Summers  v.  Heard,  66  Ark. 
S50. 

865.  1.  Wills  V.  Jones,  13  App. 
Cas.  (D.  C.)  482. 

Bepleyin.  —  One  partner  may  bring 
an  action  of  replevin  for  exempt  prop- 
erty, levied  upon  as  firm  property,  with- 
out joining  his  copartners.  Gottlesman 
V.  Chipman,  125  Mich.  6o. 
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867.  (5)  Disqualification  of  One  Partner  to  Sue.  —  See  note  3. 

868.  b.  Defendants  —  (1)  Actions  ex  Contractu  —  (%)  Gen 

tral  Bale  —  aa.  All  Partners  Must  Bb  Ioinkd.  —  See  note  3, 
860.     See  note  i. 

873.      {dd)  statutes  Making  Contracts  Joint  and  Several,  —  See  notC  5. 

874.    See  note  i. 

877.  (2)  Actions  ex  Delicto  —  General  Bole.  —  See  note  3. 

878.  c.  Changes  in  Firm  Before  Action  Brought  — 

(i)  Dissolution  in  General.  —  See  note  5. 

883.     (4)  Death  of  Member  —  (a)  in   Abeenoe  of  Statute.—  See 
note  5. 

891.    d.  Changes  in  Firm  Pendente  Lite  —  Death  of  Part- 
ner. —  See  note  3. 
893.    e.  Raising.  Waiving,  and  Curing  Objections  — 

\\)  Nonjoinder  —  (b)  Of  Befendanu  —  At  Common  Law."—  See  note  I. 
896.     Demnrrer  or  Aniwer.  —  See  note  6. 
898.    (4)  Amendments.  —  See  note  4, 


§67.  8.  Harris  v.  Water,  etc.,  Co., 
108  Tenn.  245. 

§68.  8.  Fox  V.  Blue-Grass  Grocery 
Co.,  (Ky.  1901)  60  S.  W.  Rep.  414. 

§69.  1.  Thompson  v.  White,  25 
Colo.  226. 

873.  6.  Kirkbride  v.Wilgus,  (Supm. 
Ct.  Spec.  T.)  37  Misc.  (N.  Y.)  519. 

874.  1.  Willis  V.  Barron,  143  Mo. 
450. 

877.  8.  Murphy  v,  Coppieters,  136 
Cal.  317;  Page  v.  Citizens  Banking  Co., 
Ill  Ga.  Tz» 

878*  6.  Smith  v.  Williams,  90  N. 
Y.  App.  Div.  507.  See  also  infra,  II.  2. 
Process  and  Appearance. 

883.  5.  Alabama.  —  Fre^eman  v. 
Pullen,    119  Ala.  235. 

California.  —  Miller  v,  Kern  County, 
137  Cal.  516. 

Georgia.  —  Juhan  v.  Juhan,   104  Ga. 

253. 

Indiana.  —  Newman   v.    Gates,    (Ind. 

1903)  67  N.  E.  Rep.  468. 

New  York.  —  Merrill  v.  Blanchard,  7 
N.  Y.  App.  Div.  167;  Smith  v.  Fer- 
Sruson,  33  N.  Y.  App.  Div.  561 ;  Place 
t^.  Bleyl,  45  N.  Y.  App.  Div.  17;  Leggat 
«^.  Leggat,  79  N.  Y.  App.  Div.  141. 

Pennsylvania.  —  McClaren  v.  Citi- 
zens' Oil,  etc.,  Co.,   14  Pa.  Super.  Ct. 

167. 

Tennessee.  —  Davis   v.    Ross,    (Tenn. 

Ch.  1898)  so  S.  W.  Rep.  650. 

Washington.  —  Brigham-Hopkins  Co. 
Tr.  Gross,  30  Wash.  277. 

United  States. —  Brigham-Hopkins  Co. 
^.  Gross,  107  Fed.  Rep.  769. 


Aotion  at  Law  Without  Beoonrse  to 
Equity.  —  Hill's  Annot.  Laws  Oregon, 
§9  iioi,  1 102,  1103,  1 105  do  not  prevent 
a  creditor  from  suing  a  surviving  part- 
ner without  first  having  recourse  to 
equity.  Poppleton  v.  Jones,  42  Oregon, 
24. 

891.  8.  Ohio.  —  Rev.  Stat.  Ohio,  S9 
3167-3169,  set  forth  the  conditions  un- 
der which  a  surviving  partner  may  be 
substituted  as  the  real  party  in  in- 
terest if  the  other  partner  dies  dur- 
ing the  pendency  of  the  action.  Phce- 
nix  Ins.  Co.  v,  Camahan,  63  Ohio  St 
258. 

Proceeding  Without  Change  of  Title 
or  Caption.  —  In  Ohio  the  court  may 
make  an  order  allowing  the  action  to 
proceed  without  change  of  title  or  cap- 
tion in  case  of  the  death  of  one  partner 
during  the  pendency  of  the  suit.  Penn- 
sylvania F.  Ins.  Co.  V.  Carnahan,  10 
Ohio  Cir.  Dec.  225. 

895.  1.  Schroder  v.  Pinch,  126 
Mich.  185  [citing  15  Encyc.  of  Pl.  and 
pR.  894  (895)];  Teed  v.  Parsons,  100 
111.  App.  342. 

896.  6.  Affidavit  of  Defense.  —  In 
Pennsylvania  it  is  necessary  to  set  out 
the  nonjoinder  or  misjoinder  of  de- 
fendants by  an  affidavit  of  defense,  and 
this  affidavit  must  state  that  the  pro- 
visions of  the  Act  of  April  14,  1851, 
P.  L.  615,  have  been  complied  with  by 
the  partnership.  Tilli  v,  Vandegrift,  18 
Pa.  Super.  Ct.  485. 

898.  4.  See  Stever  v.  Brown,  119 
Mich.  196. 
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000.    2.  Process  and  Appearance  —  b.    Service  —  (i)    Upon 

Whom  Made  —  (b)  Senrioe  upon  One  Furtner  —  aa.  In  Absence  of  Statute. 
—  See  note  3. 

001.     bb.  Under  Statute  —  In  Gentral.  —  See  note  2. 

006.  c.  ArPEARANCE  BY  One  PARTNER  —  (i)  Before  Disso- 
lution —  In  General.  —  See  note  I. 

008.  3.  Declaration,  Petition,  or  Complaint  —  a.  Actions  by 
Partners  —  (i)  Averment  of  Plaintiffs^  Partnership  —  {ji)  ITeeesiity 
of  Averment  —  When  Heoeseary.  —  See  note  4. 

01 4.    (2)  Stating  Names  of  Partners.  —  See  note  3. 

030.    b.  Actions  Against  Partners  — (i)  Averment  of 

Defendants'  Partnership  —  (s)  Veoeeeity  of  ATorment  —  When  Hot  Heoee- 
inry.  —  See  note  3. 
091.    See  note  i. 
099.     Immateiial  lisne.  —  See  note  I. 
When  Heeeisary.  —  See  note  2. 

Where  It  Ii  Bong^ht  to  Xake  Defendant  Penonally  Liable.  —  See 
note  5. 

900.    8.    After  the  Disaolntion  of  a    had  against  those  served  with  process, 


Partnerdiip  it  is  necessary  to  serve  the 
summons  upon  every  person  sought  to 
be  held  liable  under  the  judgment. 
Levy  V,  Rich,  106  La.  243. 

901  •  8.  California.  —  Booth  v.  Gam- 
ble-Robinson  Commission  Co.,  139  Cal. 

175. 

Colorado,  —  Peabody  v,  Oleson,  15 
Colo.  App.  346;  EUsberry  r.  Block,  28 
Colo.  477. 

Florida,  —  Orlando  First  Nat.  Bank 
V.  Greig,  43  Fla.  412. 

Missouri.  —  Richards  v.  McNemee, 
87  Mo.  App.  396. 

New  Mexico,  —  Lewinson  v.  Albu- 
querque First  Nat.  Bank,  (N.  Mex. 
1902)  70  Pac.  Rep.  567. 

Oklahoma.  —  Cox  v,  Gille  Hardware, 
etc.,  Co.,  8  Okla.  483. 

South  Carolina.  —  Pope  Mfg.  Co.  v. 
Charleston  Cycle  Co.,  55  S.  Car.  528. 

Texas,  —  Blumenthal  v.  Youngblood, 
24  Tex.  Civ.  App.  266;  Owen  v.  Kuhn, 
(Tex.  Civ.  App.  1903)  72  S.  W.  Rep. 
432;  Scalfi  V,  State,  31  Tex.  Civ.  App. 
671,  rehearing  denied  (Tex.  1903)  74 
S.  W.  Rep.  754- 

United  States,  —  In  re  Grossmayer, 
177  U.  S.  48. 

Ho  Applioation  to  Partnenhip  Bnits.  — 
The  decision  in  the  case  of  San- 
dusky V,  Sidwell,  173  111.  493,  set  out 
in  the  original  note,  has  been  modified, 
and  the  law  is  now  well  settled  in  Illi- 
nois that  in  a  suit  against  partners  on 
a  partnership  contract  judgment  may  be 


and  a  scire  facias  may  be  issued  there- 
after against  those  not  served  with  pro- 
cess to  make  them  parties  to  the  judg- 
ment. Sherburne  v,  Hyde,  185  111.  580, 
reversing  82  111.  App.  83 ;  Kling  v. 
Taylor,  90  111.  App.  165 ;  Gormley  v. 
Hartray,  92  111.  App.  115,  105  111.  App. 
625. 

906.  1.  Teller  v,  Gerry,  (Supm.  Ct 
App.  T.)  30  Misc.  (N.  Y.)  126. 

908.  4.  Braun  v.  WooIIacott,  129 
Cal.  107 ;  Chicago  University  v,  Em- 
mert,  108  Iowa  500;  Wolf  v.  New  Or- 
leans Tailor-Made  Pants  Co.,  52  La. 
Ann.  1357. 

914.  8.  Wolf  V.  New  Orleans  Tail- 
or-Made Pants  Co.,  $2  La.  Ann.  1357. 

990.  8.  Deadwood  First  Nat.  Bank 
V.  Hattenbach,  13  S.  Dak.  365,  quoting 
15  En  CYC.  OF  Pl,  and  Pr.  920. 

931 .  1 .  In  Action  on  Promiiiory  Hote. 
—  Deadwood  First  Nat.  Bank  v,  Hatten- 
bach, 13  S.  Dak.  365,  quoting  15  Encyc. 
OF  Pl.  and  Pr.  921,  text  and  note. 

933.  1.  Deadwood  First  Nat.  Bank 
V.  Hattenbach,  13  S.  Dak.  365,  quoting 
IS  Encyc.  of  Pl.  and  Pr.  921  [922]. 

2.  Hawley  Bros.  Hardware  Co.  v, 
Brownstone,  123  Cal.  643. 

6.  Compton  v.  Smith,  120  Ala.  233; 
Kessler  v.  Yoakum  First  Nat.  Bank,  21 
Tex.  Civ.  App.  98. 

Partnenhip  by  Estoppel.  —  Where  a 
recovery  is  sought  on  the  ground  of 
partnership  by  estoppel,  it  is  necessary 
that  such  partnership  should  be  properly 
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034.     (b)  SnflLdeney  of  AT«rment  —  Whore  VtinM  of  DofondAnta  Aro  OlTon 
<B  Caption.  —  See  note  I . 

(3)  Avertnent  Showing  Partnership  Liability  —  In  GonoraL 

—  See  note  4. 

•98.    (7)  Pleading  and  Proof —  Variance  —  (a)  Xziitonco  of  Hrm 

—  firm  ITanifi.  —  See  note  I . 

999.     (8)  A  mendtnents  —  Sabotantlal  Change  in  Charaoter  of  Action.  — 
See  note  8. 

930.    c.  Individual  Trading  as  Firm.  —  See  note  2. 

989.    4.    Plea  or  Answer— a.    Putting  Partnership  in 
Issue  —  (2)  Denial  under  Oath.  —  See  note  2. 

934.    See  note  i. 

Plea  in  Abatement.  —  See  note  4. 

9Sff.    (4)  Effect  of  Failure  to  Make  Proper    DeniaL  —  See 
note  3. 

936.    b.  Putting  Liability  in  Issue  —  (i)  In  General — 

AHUaTit  Denying  Joint  Liability.  —  See  note  I. 

949.     7.  Instructions  —  Ai  to  What  Comtitntee  Partnership.  —  See 
note  I. 

947.     Ai  to  liability  of  Hrm  for  Contraet  of  One  Xember.  —  See  note  I. 


pleaded.  Casey-Swasey  Co.  v.  Tread- 
well,  (Tex.  Civ.  App.  1903)  74  S.  W. 
Rep.  791. 

994.  1.  Deadwood  First  Nat.  Bank 
V.  Hattenbach,  13  S.  Dak.  365. 

4.  Bastian  v.  Adams,  (Neb.  1903)  97 
N.  W.  Rep.  231 ;  Kessler  v,  Yoakum 
First  Nat.  Bank,  21  Tex.  Civ.  App.  98; 
Perry- Rice  Grocery  Co.  v.  W.  E.  Crad- 
dock  Grocery  Co.,  (Tex.  Civ.  App.  1904) 
78  S.  W.  Rep.  966. 

MS.  1.  Faris  v.  Cook,  no  Ky.  867, 
ciling  15  En  CYC.  of  Pl.  and  Pr.  927 
[928]. 

M9*  8.  Perry-Rice  Grocery  Co.  v. 
W.  E.  Craddock  Grocery  Co.,  (Tex. 
Civ.  App.  1904)   78  S.  W.  Rep.  966. 

930.  2.  Marden  v.  Sudden,  71  N. 
H.  274,  citing  15  En  CYC.  of  Pl.  and  Pr. 
929,  930,  and  supporting  the  whole  text 
paragraph. 

932.  2.  District  of  Columbia.— 
Robinson  v.  Parker,  11  App.  Cas.  (D. 
C.)   132. 

Georgia,  —  Waterman  v.  Glisson,  115 
Ga.  773. 

Illinois.  —  M.  W.  Powell  Co.  v.  Finn, 
198  111.  567. 

Missouri.  —  Richards  v.  McNemee,  87 
Mo.  App.  396;  Drumm  Flato  Commis- 
sion Co.  V,  Summers,  89  Mo.  App.  300 ; 
Simon  v.  Ryan,  loi  Mo.  App.  16;  Donk 
Bros.  Coal,  etc.,  Co.  v.  Aronson,  102 
Ifo.  App.  590. 


Oklahoma. — Johnson  v.  J.  J.  Dougv- 
lass  Co.,  8  Okla.  594. 

Pennsylvania.  —  Haydenville  Min., 
etc.,  Co.  V.  Steffler,  17  Pa.  Super.  Ct 
609. 

Texas.  —  Buchanan  v.  Edwards,  (Tex, 
Civ.  App.  1899)  51  S.  W.  Rep.  33; 
Bonnet  v.  Tips  Hardware  Co.,  (Tex. 
Civ.  App.  1900)  59  S.  W.  Rep.  59. 

934.  1.  Robinson  v.  Parker,  11 
App.  Cas.  (D.  C.)  132;  M.  W.  Powell 
Co.  V.  Finn,  198  111.  567;  Johnson  v.  J. 
J.  Douglass  Co.,  8  Okla.  594;  Hayden- 
ville Min.,  etc.,  Co.  v.  Steffler,  17  Pa. 
Super.  Ct.  609. 

4.  Henderson  Warehouse  Co.  v. 
Brand,  105  Ga.  217. 

935.  8.  Craig  v.  Chipman,  (Ky. 
1900)  57  S.  W.  Rep.  244. 

936.  1.  Duffy  v.  Boyer,  8  Del.  Co. 
Rep.  (Pa.)  43. 

945.  1.  Johnson  v.  Carter,  120 
Iowa  355;  Adamson  v.  Guild,  177  Mass. 
331 ;  Simmons  v.  Ingram,  78  Mo.  App. 
603 ;  Haydenville  Min.,  etc.,  Co.  v. 
Steffler,  17  Pa.  Super.  Ct.  609;  Provi- 
dence Mach.  Co.  V.  Browning,  (S.  Car. 
1903)  46  S.  E.  Rep.  550;  Casey-Swasey 
Co.  V.  Treadwell,  (Tex.  Civ.  App.  1903) 
74  S.  W.  Rep.  791;  Moore  v.  May,  117 
Wis.  192. 

947.  1.  Haulenbeck  Advertising 
Agency  v.  November,  (N.  Y.  City  Ct. 
Gen.  T.)  27  Misc.  (N.  Y.)  836. 
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947.  8.  Province  of  Conrt  and  Jury  —  a.  Questions  of  Law 

—  In  0«n«ral.  —  See  note  4. 

948.  b.  Questions  of  Fact— o«n«r»i  snie.  —See  note  i. 

QuMtioni  u  to  Firm  or  Individoal  Crodit.  —  See  note  2. 

991.     10.  yerdict  and  Findings  —  Suit  Agftiut  Firm  —  Yerdlot 
Againit  Ono  Member.  —  See  note  4. 

953.    11.  Judgment—^.  Requisites  of  Valid  Judgment 

—  (2)  Conformity  to  Pleadings  and  Proof —  In  GonoraL  —  See  note  2. 
9o4.     (3)  Conformity  to  Verdict  and  Findings,  —  See  note  4. 

956.  b.  Form  of  Judgment  —  (2)  Irregular  Entry  of  Judg- 
ment in  Firm  Name  —  (a)  Judgments  in  FaTor  of  Partnen  —  General  Bole. 

—  See  note  2. 

957.  Belaxation  of  Former  Striotneei.  —  See  note  I. 

958.    c.  Against  Whom  Rendered— (i)  Partners  Served 

—  In  General.  —  See  note  l. 

965.    d.  Confession  —  (2)  Confession  of  Judgment  by  One 

Partner  —  (a)  Before  Action  Brought  —  BAot  upon  Fartaenhip  Fropertj  — 
At  Common  Law.  —  See  note  2. 

971.    g.  Amendments  —  Ai  to  Hame  of  Xember.  —  See  note  4. 
976.    16.    Attachment  —  b.  Affidavit  —  (i)   Requisites  — 

(b)  Setting  Ont  Individnal  Bamee  of  Partnen  —  bb.  Against  Partners  —  BfliMt 
of  Omiiiion  to  State  Individnal  Bameo.  —  See  note  3. 

981.    d.  Writ— Requisites  Of  —  (2)    In  Suits  Against 
Partnership.  —  See  note  2. 


947.  4«  Ashenfelter  v.  Williams,  12 
Colo.  App.  345;  Schmidt  v.  Balling,  91 
111.  App.  388 ;  Jack  v,  McLanahan,  191 
Pa.  St.  631 ;  Spencer  Optical  Mfg.  Co.,  v. 
Johnson,  53  S.  Car.  533. 

94S.  1.  Colorado.  —  Waugh  v,  Eden, 
12  Colo.  App.  158;  Ashenfelter  v.  Wil- 
liams, 12  Colo.  App.  345. 

Illinois,  —  City  Nat.  Bank  v.  King, 
8x  111.  App.  244;  Gray's  Harbor  Com- 
mercial Co.  V.  Weise,  86  111.  App. 
125;  Schmidt  v.  Balling,  91  111.  App. 
388. 

Indian  Territory.  —  Gentry  v.  Single- 
ton, 3  Indian  Ter.  516. 

Michigan,  —  McPherson  v.  Bristol, 
122  Mich.  354;  Scholtz  v.  Freud,  128 
Mich.  y2\  Weeks  v.  Hutchinson,  (Mich. 
1903)  97  N.  W.  Rep.  69s.     . 

Nebraska,  —  SwoflFord  Bros.  Dry 
Goods  Co.  V,  Cowgill,  (Neb.  1902)  96 
N.  W.  Rep.  215. 

Oklahoma.  —  Johnson  v,  J.  J.  Doug- 
lass Co.,  8  Okla.  594. 

Pennsylvania,  —  Myers    v.    Sprenkle, 

20  Pa.  Super.  Ct.  549 ;  Daniel  v.  Lnnce, 

21  Pa.  Super.  Ct.  474 ;  Sharp  v.  Murray, 
31  Pittsb.  Leg.  J.  N.  S.  (Pa.)  301. 

South  Dakota.  —  Merchants  Nat. 
Bank  v,  Stebbins,  15  S.  Dak.  280. 


8.  Sumner  v,  Gardiner,  184  Mass. 
433 ;  Blackston  Mercantile  Co.  v.  Mc- 
Pherson, 77  Miss.  403 ;  Hefferlin  v, 
Karlman,  29  Mont.  139;  Lowry  v.  Tivy, 
(N.  J.  1904)  57  Atl.  Rep.  267  \  Ernest 
V.  Wible,  10  Pa.  Super.  Ct.  576;  Hay- 
denville  Min.,  etc.,  Co.  v,  StefHer,  17 
Pa.  Super.  Ct.  609. 

951.  4.  Merchants  Nat.  Bank  v, 
Stebbins,  15  S.  Dak.  280. 

953.  8.  Hagmayer  v.  Armbruster, 
(N.  Y.  City  Ct.  Gen.  T.)  35  Misc.  (N. 
Y.)  378. 

954.  4.  Frisbie  v.  McFarlane,  196 
Pa.  St.  no. 

956.  2.  MacVeagh  v.  Wild,  95 
Fed.  Rep.  84. 

957.  1.  Corder  v.  Steiner,  (Tex. 
Civ.  App.  1899)  54  S.  W.  Rep.  277; 
MacVeagh  v.  Wild,  95  Fed.  Rep.  84. 

95§.  1.  Scalfi  V.  State,  31  Tex.  Civ. 
App.  671,  rehearing  denied  (Tex.  1903) 
74  S.  W.  Rep.  754. 

965.  8.  Adams  v.  James  L.  Leeds 
Co.,  195  Pa.  St.  70. 

9T1.  4.  McPherson  r.  Bristol,  122 
Mich.   354. 

976.  8.  Blue  Grass  dinning  Co.  v. 
Wardman,  103  Tenn.  179 

9S1.    8.    McKissack    v,    WiU,    tJo 
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083«    16.    Oarniahment    of   Partnerships ->  ^.    Process  — (i) 

Form  —  (b)  TTie  of  Firm  Hama.  —  See  note  4. 

083.     (2)  Service  —  (a)  Upon  Whom  —  Should  Bo  on  All  within  Juris- 

dietion.  —  See  note  2. 

086.  in.  Suits  in  EauiTT  Between  Pastnebs  and  Thibd 
Pebsons  —  1.  Jurisdiction  —  a.  General  Rule.  —  Sec  note  6. 

088.  2.  Parties  — /j:.  Joinder  OF  All  Partners  — (2)  Ap- 
plication of  Rule  —  Suit  to  BocoTor  Domand  Duo  Partnonhip.  —  See  note  4. 

lOOO.    IV.  Actions  to  Chaboe  Estate  of  Deceased  Pabtneb 

—  1.  In  General  — See  note  i. 

1005.  y.  Actions  Between  Pabtnebs  ob  Theib  Bepbesent- 
ATiVES  — 1.  Actions  at  Law— ^.  Rule  that  No  Action  Lies 
ON  Firm  Transaction  —  (i)  Statement  of  Rule  —  it  ii  Oenwai 
Bulo.  —  See  note  2. 

1000.     Solo  Bomody.  —  See  note  3. 

1010.  See  note  i. 

1011.  (2)  Reason  for  Rule  —  (a)  Toohnieal  Boaton  Uiually  Auignod. 

—  See  note  i. 

10 15.  (b)  Boal  Boafon  for  Bulo. —  See  note  2. 

1016.  See  note  i. 


Ala.  412,  in  which  case,  where  a  writ 
of  attachment  was  sued  out  against  A 
and  B,  "  doing  business  under  the  firm 
name  of  "  A,  it  was  held  that  the  words 
"  doing  business  under  the  firm  name  of  " 
A  were  merely  descriptive  of  the  per- 
sons of  the  defendants  or  of  the  rela- 
tion between  them,  and  that  the  firm 
was  not  bound. 

963.  4.  Lash  v,  Morris  County 
Bank,  (Tex.  Civ.  App.  1899)  54  S.  W. 
Rep.  806. 

M3.  2.  Stone  v.  Dowling,  119 
Mich.  476. 

M6«  6.  Thames  v,  Schloss,  120 
Ala.  470. 

998.    4.   Raphael  v,  Trask,  118  Fed. 

Rep.  ^^^, 

1000.  1.  Henry  v.  Caruthers,  196 
111.  136;  Bennett  v.  Bennett,  92  Me.  80; 
Poppleton  V,  Jones,  42  Oregon  24. 

1005,  2.  Benton  v.  Hunter,  119 
Ga.  381  ;  Harrison  v,  Magoon,  13 
Hawaii  350,  both  cases  quoting  15 
Encyc.  of  Pl.  and  Pr.  1005.  See  also 
the  following  cases: 

California,  —  Dukes  v.  Kellogg,  127 
Cal.  563. 

Colorado.  —  Robinson  v.  Compher,  13 
Colo.  App.  343. 

Georgia.  —  Miller  v.  Freeman,  1 1 1  Ga. 

654- 

Kansas.  —  Palm  v.  pQponoe,  60  Kan. 

^97. 


Kentucky.  —  Hey  v.  Harding,  (Ky. 
1899)  S3  S.  W.  Rep.  33. 

Mississippi. —  Evans  v.  White.  (Miss. 
1902)  31  So.  Rep.  833. 

Missouri. — Johnson  v.  Ewald,  82  Mo. 
App.  276. 

New  York.  —  Hollister  v.  Simonson, 
36  N.  Y.  App.  Div.  63 ;  Sheldon  v. 
Stevens,  (Supm.  Ct.  Spec.  T.)  32  Misc. 
(N.  Y.)  314. 

Utah. — Jennings  v.  Pratt,  19  Utah  129. 
St.  I. 

Pennsylvania.  —  Wise  v.  Wright,  10 
Pa.  Dist.  152. 

Rhode  Island.  —  Saillant  v.  Den- 
sereau,  24  R.  I.  255. 

C//a/L^  Jennings  v.  Pratt,  19  Utah  129. 

Vermont.  —  Stevens  v.  Coburn,  7 1 
Vt.  261. 

1099.  8.  Wise  v.  Wright,  lo  Pa. 
Dist.  152. 

1010.  1.  Sebastian  v.  Booneville 
Academy  Co.,  (Ky.  1900)  56  S.  vV.  Rep. 
810;  Kunneke  v.  Mapel,  60  Ohio  St.  i. 

1011.  1.  Benton  r.  Hunter,  119  Ga. 
381,  quoting  15  Encyc.  of  Pl.  and  Pr. 

lOII. 

1015.  2.  Benton  v.  Hunter,  X19 
Ga.  381  ;  Harrison  v.  Magoon,  13 
Hawaii  350,  both  cases  quoting  15 
Encyc.  of  Pl.  and  Pr.  1008  [1015.] 

101 6.  1.  Harrison  v.  Magoon,  13 
Hawaii  350,  quoting  15  Encyc.  of  Pl. 
and  Pr.  1008  [1016]. 
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1031.  (3)  Applications  of  Rule — (b)  Sot-off  ftnd  Conntorolmim  — 
aa.  In  General  —  Demand  Ariiiiig  Out  of  PartnerBhip  Transaction.  —  See 
note  2. 

1033.  (o)  Fiimi  with  Common  Member  —  aa,  Kvix.  at  Common  Law.  — 
See  note  2. 

1037*     dd.  Rule  IN  Pennsylvania.  —  See  note  I. 

1038.  (4)  Exceptions  to  Rule  —  (a)  Acooont  at  Common  Law  — 
Becogniied  in  Few  Btatei.  —  See  note  6. 

1030.  fb)  Partnenhip  for  Single  Completed  Transaction.  —  See  note  4. 

1031,  m  Single  Unadjusted  Item  of  Aoeonnts.  —  See  notes  2,  3. 

1 033.  (d)  Final  Balance  After  Termination  of  Partnership  —  Massachnsetts 
Bnle  —  In  Few  Other  SUtes.  —  See  note  I. 

1034.    b.  Actions  on  Individual  Transactions  —  (i) 

Partnership  Accounts  Not  Involved,  —  See  note  4. 
1036.    (2)  Independent  Transactions.  —  See  note  i. 
1037*     Contract  Entered  into  Before  Partnership  or  After  Dissolution. — 

See  note  i. 

f 3)  After  Final  Settlement  —  (a)  In  General. —  See  note  3. 
1043.    (4)  Actions  on  Individual  Contracts  —  (a)    statement  of 
Bule.  —  See  note  5. 

1046.  (b)  niustratiTO  Applications  of  Bule  —  Articles  of  Assodatioa.  — 
See  note  3. 

1047.  Begotiable  Instruments.  —  See  notes  2,  3. 


1031.  2.  Willis  V.  Barron,  143  Mo. 
450;  Worley  v.  Smith,  26  Tex.  Civ. 
App.  270. 

1093.  8.  Thompson  v.  Young,  90 
Md.  72. 

1<MI7«  1.  Jack  V.  McLanahan,  191 
Pa.  St.  631. 

1038.  6.  Kistner  v.  Tejcek,  88  111. 
App.  188. 

1030,  4.  Southworth  v.  People, 
183  111.  621 ;  Hanna  v.  McLaughlin,  158 
Ind.  292 ;  Palm  v,  Poponoe,  60  Kan.  297 ; 
Johnson  v.  Ewald,  82  Mo.  App.  276. 

1031.  8.  Benton  v.  Hunter,  119  Ga. 
381. 

8.  Erret  v.  Pritchard,  121  Iowa  496, 
citing  15  En  CYC.  of  Pl.  and  Pr.  1031 
and  quoting  the  whole  of  the  original 
text  paragraph. 

1033.  1.  Indiana.  —  After  the  disso- 
lution of  a  partnership  a  partner  may 
maintain  an  action  against  his  copartner 
upon  an  account  stated,  even  before 
the  accounts  of  the  partnership  with 
third  persons  have  been  settled.  Mc- 
Dowell V.  North,  24  Ind.  App.  435. 

Kew  York.  —  Casola  v.  Kugelman,  33 
N.  Y.  App.  Div.  428. 

1034.  4.  Harrison  v.  Magoon,  13 
Hawaii  351  [quoting  15  Encyc.  of  Pl. 


AND  Pr.  1034];  Waugh  v.  Eden,  12 
Colo.  App.  158;  Lampert  v.  Ravid, 
(Supm.  Ct.  App.  T.)  33  Misc.  (N.  Y.) 
lis;  Gates  v.  Paul,  117  Wis.  170. 

1036.  1.  Gresham  v.  Harcourt, 
(Tex.  Civ.  App.  1899)  So  S.  W.  Rep. 
X058;  Jennings  v,  Pratt,  19  Utah 
129. 

1037.  1.  Miller  v.  Freeman,  iii 
Ga.  654;  Tichenor  v.  Newman,  186  111. 
264. 

8.  Molino  V.  Blake,  (Ariz.  1898)  52 
Pac.  Rep.  366 ;  Thompson  v.  Young,  90 
Md.  72;  McCarthy  v,  Donnelly,  90 
Minn.  104;  Dorwart  v.  Ball,  (Neb. 
1904)  98  N.  W.  Rep.  652. 

1€43.  5.  Harrison  v.  Magoon,  13 
Hawaii  351,  citing  15  Encyc.  of  Pl. 
AND  Pr.  1043,  1044,  and  quoting  the 
original  text  paragraph.  See  also 
Farmer  v.  Putnam,  (Supm.  Ct.  App.  T.) 
35  Misc.  (N.  Y.)  32. 

1046.  8.  See  Miller  v.  Freeman, 
III  Ga.  659,  citing  15  Encyc.  of  Pl. 
AND  Pr.  1046  and  supporting  the  whole 
text  paragraph. 

1047.  2.  Willis  v.  Barron,  143  Mo. 
450. 

3.  Hey  v.  Harding,  (Ky.  1899)  53  S. 
W.  Rep.  33. 


364 


Vol.  XV. 


PARTNERSHIP. 


1048-1060 


1048.     Separation  of  Parttcular  Traniactlons.  —  See  note  5- 

1051.    S.  In  Bquity  —a.  Equity  Jurisdiction  in  Gen- 
eral. —  See  note  4. 
10S4.    b.  Accounting,  Dissolution,  and  Settlement  — 

(l)  Jurisdiction  —  (a)  In  General.  —  See  note  2. 
10«S6,     (e)  FrolMbte  Coorta.  —  See  note  3. 
10S7.    See  note  i. 

1098,    ^4^  Prior  Demand  and  Notice.  ■  -  See  note  5. 
lOSO.    (7)  Principles  Governing  Exercise  of  Jurisdiction  —  (a) 
Aeeonnting  Veelesi,  Diffioolt,  or  Impoeail)le  —  Interferenoe  of  Equity  Vnneee«ary 
or  Useleia.  —  See  note  4. 

1000,     Here  Difficulty.  —  See  note  I. 

Diamiseal  Where  Balance  Cannot  Be  Stated. —  See  note  3. 
1061.    See  note  i. 

BesoWing  Doabts  Against  Partner  in  Default.  —  See  note  3* 
(d)  Previooa  Account  Stated  —  aa.  In  Gknbral.  —  See  not^  2. 
See  note  i. 


1063. 
1064. 
1067. 


(8J  Parties  —  (a)  GeneraUy.  —  See  note  3. 
(b)  Who  Hay  Xaintain  —  aa.  Any  Partner  —  Suit  for  Aooonnt- 
ing  and  Disiolation.  —  See  note  4. 

1060.     bb.  Purchaser,  Assignee,  or  Mortgagee  of  Partner's  Interest. 
—  See  note  5. 


1<M19.  5.  Harrison  v.  Magoon,  13 
Hawaii  351,  quoting  15  Encyc.  of  Pl. 
AND  Pr.  1048. 

105 1*  4.  Joselove  V.  Bobrman,  X19 
Ga.  204. 

1054.  S.  Veith  v.  Ress,  60  Neb.  52, 
citing  15  Encyc.  of  Pl.  and  Pr.  1054. 
See  also  the  following  cases : 

Alabama.  —  Reese  v,  McCurdy,  121 
Ala.  425. 

California.  —  Prince  v.  Lamb,  128 
Cal.  120. 

Colorado,  —  Robinson  v.  Compiler,  13 
Colo.  App.  343. 

Nebraska.  —  Andrews  v.  Clark,  (Neb. 
1904)  98  N.  W.  Rep.  655. 

New  York.  —  Hollister  v.  Simonson, 
36  N.  Y.  App.  Div.  63 ;  Waite  v.  Abom, 
60  N.  Y.  App.  Div.  521. 

Pennsylvania.  —  McGinn  v.  Benner, 
22  Pa.  Super.  Ct.  134. 

Vermont.  —  Stevens  v.  Cobum,  71  Vt. 
261. 

Washington.  —  Yarwood  v.  Billings, 
31  Wasb.  542. 

United  States.  —  Campbell  v.  Clark, 
(C.  C.  A.)  101  Fed.  Rep.  972 ;  Mellor  v. 
Smither,  (C.  C.  A.)  114  Fed.  Rep.  116. 

1096.  8.  Simpson  v.  Simpson,  44 
N.  Y.  App.  Div.  492. 

IMT.  1.  Wright  V.  Wright,  11 
Colo.  App.  470,  53  Pac.  Rep.  684. 


IMS.  6.  Hanna  V.  McLaughlin,  158 
Ind.  292,  citing  15  Encyc.  of  Pl.  and 
Pr.  1058. 

1<I99.  4.  Philipp  V.  Von  Raven, 
(Supm.  Ct.  Spec.  T.)  26  Misc.  (N.  Y.) 
552;  Stibich  V,  Goenner,  8  Pa.  Dist. 
227. 

1060*    1.    Lamb  v.  Rowan,  83  Miss. 

45. 

8.  Gamett  v.  Wills,  69  S.  W.  Rep. 
69s,  24  Ky.  L.  Rep.  617;  Oglesby  v. 
Thompson,  59  Ohio  St.  60;  Ryman  v. 
Ryman,  100  Va.  20. 

1061.  1.  Oglesby  v.  Thompson,  59 
Ohio  St.  60;  Ryman  v.  Ryman,  100  Va. 
20. 

8.  Lamb  v.  Rowan,  83  Miss.  45. 

1063.  2.  Harris  v.  Harris,  132  Ala. 
208;  Noble  V.  Faull,  26  Colo.  467; 
Knox  V.  Pearson,  64  Kan.  711 ;  Brewer 
V.  Swartz,  83  Mo.  App.  451 ;  Lay  v. 
Emery,  8  N.  Dak.  515;  Eyre  v.  Lesher, 
14  Montg.  Co.  Rep.  (Pa.)  189;  Ander- 
son V.  Anderson,  24  Utah  497. 

1064.  1.  Harris  v.  Harris,  132  Ala. 
208 ;  Hunter  v.  Tolbard,  47  W.  Va.  258. 

1067.  3.  Schlicher  v.  Vogel,  59  N. 
J.  Eq.  351. 

4.  Broeg  v.  Pool,  (Ky.  1901)  60  S. 
W.  Rep.  518. 

1069.  5.  Ramsbottom  v.  Bailey, 
124  Cal.  259;  Leader  v.  Plante,  95  Me.^ 
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1070.  See  note  i. 

1071.  dd.  Widow,  Hbi&s,  Lbgatebs«  and  Distributees,  Etc.  —  Cbntral 
Bole.  —  See  note  3. 

1073,    EzMptioiis  to  Bolt.  —  See  note  2. 
1073*    See  note  2. 

1074*     (0)  BeoMsary  and  Proper  Partioo  —  aa.  All  Partners.  —  See 
note  3. 

1 077*     bb.  Personal  Representatives,  Heirs,  and  Devisees  op  Deceased 
Partner.  —  See  note  2. 

1079.    ft,  SuBPARTNBRSHiPs.  —  See  note  i. 

//.  Miscellaneous  Cases.  —  See  note  3. 
1083.     (9)  Bill  or  Complaint  —  (b)  EMonUal  Averments  —  aa.  Sum- 
MARY  Statement.  —  See  note  3. 

1083*     bb.  Averments  as  to  Partnership.  —  See  note  2. 

cc.  Averments  as  to  State  of  Account.  —  See  note  3. 
1088*     ee.  Offer  to  Do  Equity.  —  See  note  3. 
ff.  Certainty.  —  See  note  4. 

1087.  (0)  MoltifuioiiBneM  and  Misjoinder.  —  See  note  2. 

1088.  (d)  Prayer  for  Belief  —  aa.  In  General.  —  See  note  I. 
lOOO.     bb.  Necessity  of  Praying  Dissolution  —  It  It  General  Bnle.  — 

Gee  note  4. 

1091.     Thii  Bale  Hai  Been  Muoh  Belazed.  —  See  note  I. 
1093.     (e)  AmendmenU.  —  See  note  3. 

343;   Bruns  v.  Spalding,  90  Md.  349;  bell  v,  Clark,  (C.  C.  A.)  loi  Fed.  Rep. 

Young  V,  Mock,  79  Miss.  714.  972. 

1070.  1.    Bruns    v,     Spalding,    90  1083.    8.    Tutwiler  v.   Dugger,   127 
Md.  349.  Ala.  191   [citing  15  Encyc.  of  Pl.  and 

1071.  8.    Mason    v.     Hicks,     (Vt.  Pr.    1082    (1083)];    Pratt  v.    McGuin- 
1904)  56  Atl.  Rep.  1 01 1.  ness,  173  Mass.  170. 

1073.    8.    Conrad  v.  Fuller,  98' Va.        3.   Wilcoxon    v,    Wilcoxon,    199    111. 
16.  244,  citing  IS  Encyc.  of  Pl.  and  Pr. 

1073.  8.    Fleischmann    v.    Fleisch-     1083. 

mann,  54  N.  Y.  App.  Div.  202.  1M5.     8.    Wright  v.  Ross,  30  Tex. 

1074.  3.    Carpenter    v.     St.     Qair     Civ.  App.  207. 

Circuit  Judge,   122  Mich  323;   Boyd  v.  4.   Reese  r.   McCurdy,   121   Ala.  425, 

Boyd,  (Tex.  Civ.  App.  1903)  78  S.  W.  holding  that  where  one  of  the  material 

Rep.  39.  purposes  was  to  have  a  lien  decreed  on 

1077,    8.    Krumbeck  v,   Clancy,   41  property    purchased    with     partnership 

N.  Y.  App.  Div.  397.  funds,  the  bill  was  fatally  defective  for 

1079.     1.    Sanger  v.  French,  157  N.  failure   to    describe   the   property   with 

Y.  213.  certainty. 

3.  Decatur  Land  Co.  v.  Cook,   (Ala.  10§7.     8.  Luzier    v,    Naylor    Line, 

1900)    27    So.    Rep.    559;    Campbell   v,  etc.,  Co.,  8  Pa.  Dist.  632. 

Clark,     (C.     C.    A.)     loi     Fed.     Rep.  10§S.     1.    Richard  v.   Mouton,    106 

972.  La.  435. 

10S3.    8.  Ayermentof  Partnenhip.—  1M0.    4.    Tutwiler  v.  Dugger,  127 

Tutwiler    v.     Dugger,     127     Ala.     191  Ala.   191 ;   Wood  v.  Wood,   50  W.  Va. 

[citing    15    Encyc.    of    Pl.    and    Pr.  570. 

1082];   Havner  v.  Stephens,  58  S.  W.  1<I91.     1.  Belazation  of   Rale  —  Ae- 

Rep.  372,  22  Ky.  L.  Rep.  498 ;  Schulsinger  eounting  Witiiont  Diiselntion.  —  See  San- 

V,    Blau,    84    N.    Y.    App.    Div.    390;  ger  r.  French,  157  N.  Y.  213. 

Wright  V.  Ross,  30  Tex.  Civ.  App.  207;  1093.    8.  Amendment  Changlnff  Canie 

Wood  V.  Wood,  50  W.  Va.  570 ;  Camp-  of  Action.  —  Where  a  cause  of  action  ex- 
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1093.     (f)  Sapplemtntal  BUI.  —  See  note  5. 

109tS.     (10)  Plea^  Answer y  or  Demurrer  —  (b)  ITeoaMity  of  Grots* 
bill  or  CooBtorolAlm  for  AArmatiTo  Btliot  —  See  notes  1,2. 

Eaeh  Partner  Comiderod  Complainant.  —  See  note  3. 

1 100.     (13)  Directing  and  Taking  Account  —  (b)    Boforeneo  — 
aa.  In  General.  —  See  note  4. 

1 103.  cc.  Master's  Report — (ad)  Sufficiency  —  Prineipal  Kattort  to  Bo 

Shown.  —  See  note  6. 

1 104.  (14)  Decree  —  (a)  General  Beqniiitei.  —  See  notes  I,  2. 
11  OS.     DeHniteneii  and  Completenees.  —  See  note  2. 

Payment  of  Firm  Debts.  —  See  note  3. 
1 106.     (b)  Sale  of  Assets.  —  See  note  4. 
1 108.     ^e)  Personal  lodgments  for  Balances.  —  See  note  2. 

1110.  (15)  Costs  and  Allowances,  —  See  note  4. 

1111.  See  notes  i,  2. 

1 1 13.     Connsel  Pees.  —  See  note  I. 

(16)  Appellate  Rtinew.  —  See  note  6. 

1114.    YL  Actio vs  Bt  AND  Agaivst  LixiTSi)  Pabtvebships — 
1.  Use  of  Firm  Name.  —  See  note  3. 


ists  at  the  filing  of  the  bill  of  accounting, 
bnt  is  defectively  presented  by  the  bill, 
the  complainant  may  remedy  such  de- 
fects by  amendment;  but  where  no 
cause  of  action  exists  at  the  filing  of  the 
bill,  the  complainant  cannot  by  amend- 
ment or  supplemental  bill  introduce  a 
new  cause  of  action  even  though  it 
arises  out  of  the  same  transaction  that 
was  the  subject  of  the  original  bill. 
Mellor  V.  Smither,  (CCA.)  114  Fed. 
Rep.  116. 

1093.  6.  Bnle  in  Maosaehnsetts.—  If  a 
complainant  has  a  cause  of  action  at  the 
time  of  filing  his  bill  he  may  file  a 
supplemental  bill  containing  facts  which 
have  arisen  since  the  original  bill  was 
filed  and  which  tend  to  support  it ;  but 
if  he  has  no  cause  of  action  at  the  time 
of  filing  the  original  bill,  he  cannot  rem- 
edy this  defect  by  means  of  a  supple- 
mental bill.  McMurtrie  v.  Guiler,  183 
Mass.  451. 

1095.  1.  Wilcoxon  v.  Wilcoxon, 
199  111.  244  [citing  15  Encyc.  of  Pl. 
AND  Pr.  1095]. 

8.  Reeves  v.  Bushby,  (Supm.  Ct. 
Spec.  T.)  25  Misc.  (N.  Y.)  226, 

8.  Wilcoxon  v,  Wilcoxon,  199  111.  244, 
citing  15  Encyc.  of  Pl.  and  Pr.  1095. 

1100*  4.  Bush  V,  Stamper,  (Ky. 
1901)  61  S.  W.  Rep.  267. 

1108.    0.    Koelz  V.  Brinkman,  50  W. 


Va.  297,  citing  15  Encyc.  of  Pl.  and 
Pr.  1 1 03,  and  quoting  the  whole  of  the 
original  text  parag^raph. 

1104.  1.  Jordan  v,  Jordan,  121 
Ala.  419. 

8.  Moran  v.  Mclnerney,  129  Cal.  29; 
Fleming  v.  Carson,  37  Oregon  252. 

IIM*  8.  Moran  v.  Mclnerney,  129 
Cal.  29. 

8.  Moran  v.  Mclnerney,  129  Cal.  29. 

1106*  4.  Moran  v.  Mclnerney,  129 
Cal.  29;  Fleming  v.  Carson,  37  Oregon 
252. 

1109.  8.  Houghtailing  v,  Brinckle, 
7  Pa.  Dist.  518;  Yarwood  v,  Billings, 
31   Wash.  542. 

11  ID.  4.  Lamb  v.  Rowan,  83  Miss. 
45 ;  Fleming  r.  Carson,  37  Oregon  252 ; 
Hart  V.  Hart,  117  Wis.  639. 

1111.  1.  Division  of  Costs.  — Isen- 
hart  V,  Hazen,  10  Kan.  App.  577,  63 
Pac.  Rep.  451 ;  Broeg  v.  Pool,  (Ky. 
1901)  60  S.  W.  Rep.  518;  Dyer  v.  Bal- 
Hnger,  72  S.  W.  Rep.  738,  24  Ky.  L. 
Rep.  1918 ;  Eyre  v.  Lesher,  14  Montg. 
Co.  Rep.  (Pa.)  189. 

8.   Richard  v.  Mouton,    109   La.  465. 

1113.  1.  Lyford  v.  Haines,  (Ky. 
1899)  53  S.  W.  Rep.  646. 

6.  Johnson  v.  Ewald,  82  Mo.  App. 
276. 

1>114«  8.  Sanitas  Nut  Food  Co.  v. 
Force  Food  Co.,  124  Fed.  Rep.  302. 
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1131.    I  Remedy  Aqainst  Cabbieb  —  1.  Form  of  Action  in 
OeneraL  —  See  note  i. 

1133.  2.  Tort    and    Contract    Concurrent    Remedies  —  a.  In 

General.  —  See  note  i. 

b.  Refusal  to  Receive  and  Carry  —  Expulsion. 

—  See  note  3. 

1134.  IL    PLEADiire— 1.    Allegation    of    Contract  — ^i.    In 
Action  ex  Delicto.  —  See  note  3. 

1 135.  b.  In  Action  ex  Contractu.  —  See  note  i. 
1137.    2.  Relation  of  Passenger  — /;.  Necessity  of  Allega- 
tion IN  General.  —  See  note  i. 

b.  Action  for  Personal  Injuries.  —  See  note  2. 
1139.    c.  Refusal   to  Carry  and  Expulsion  — (i) /» 

General,  —  See  note  i. 


1131,  1.  Louisville,  etc.,  R.  Co.  v. 
Spinks,  104  Ga.  692. 

ltSl9.  1.  Western  Maryland  R.  Co. 
V.  .Schaun,  97  Md.  563 ;  Holden  v.  Rut- 
land R.  Co.,  T2  Vt.  156.  See  also  Pick- 
ens V.  South  Carolina,  etc.,  R.  Co.,  54 
S.  Car.  498. 

Blghtfal  Ezpaltion.  —  The  plaintiff 
must  sue  in  contract  for  his  expulsion 
from  a  train  because  of  holding  a  ticket 
whrch  was  made  defective  by  a  blunder 
of  a  ticket  agent.  Spink  v.  Louisville, 
etc.,  R.  Co.,  (Ky.  1899)  52  S.  W.  Rep. 
1067. 

S.  Eddy  V.  Syracuse  Rapid  Transit 
R.  Co.,  50  N.  Y.  App.  Div.  109;  Lov- 
ings  V.  Norfolk,  etc.,  R.  Co.,  47  W.  Va. 
582.  See  also  Perrine  v.  North  Jersey 
St.  R.  Co.,  (N.  J.  1903)  54  Atl.  Rep. 

799. 

Tort  Founded  on  Contraet.  —  Mexican 
Cent.  R.  Co.  v,  Goodman,  20  Tex.  Civ. 
App.  109. 

1134.  8.  See  Chesapeake,  etc.,  R. 
Co.  V.  Hanmer,  (Ky.  1902)  (i^  S.  W. 
Rep.  375. 

For  a  Complaint  Hold  to  Be  Sai&eient 
to  show  a  cause  of  action  ex  delicto  for 
breach  of  a  carrier's  public  duty,  see 
McGhee  v,  Reynolds,  129  Ala.  540. 

1135.  1.  Where  Formi  of  Aetion 
Abollihed  —  Facts  of  Case  Regarded.  — 
Spencer  v.  Wabash  R.  Co.,  36  N.  Y. 
App.  Div.  446. 


The  Ticket  Must  Be  Deoeribed  in  the 

complaint.  Southern  R.  Co.  v.  Dyson, 
109  Ga.  103. 

liar.  1.  West  Chicago  St.  R.  Co. 
V.  Marks,  182  111.  15 ;  Raming  v.  Metro- 
politan St.  R.  Co.,  1 57  Mo.  477;  Creech 
V,  Charleston,  etc.,  R.  Co.,  66  S.  Car: 
528.  See  also  Birmingham  R.,  etc.,  Co. 
V.  Mason,  137  Ala.  342 ;  Lake  St.  El.  R. 
Co.  V.  Burgess,  200  111.  628;  Oliver  v. 
Columbia,  etc.,  R.  Co.,  55  S.  Car.  541. 

2.  SnAdenoy  of  Allegation.  —  An.  aver- 
ment that  the  assault  charged  was  com- 
mitted while  the  "plaintiff  was  engaged 
in  or  about  becoming  a  j)as8enger  on 
said  car,  or  being  carried  as  a  pas- 
senger on  said  car,"  is  insufficient.  Bir- 
mingham R.,  etc.,  Co,  V.  Mason,  137 
Ala.  342. 

An  averment  that  the  plaintiff 
boarded  one  of  the  defendant's  cars 
"  with  the  intention  of  becoming  a  pas- 
senger thereon "  is  not  sufficient,  be- 
cause it  is  not  an  affirmative  allegation 
that  the  plaintiff  was  a  passenger. 
Raming  v.  Metropolitan  St.  R.  Co.,  157 
Mo.  477. 

1 139.  1.  Offer  to  Pay  Fare.  —  An  al- 
legation that  an  offer  to  pay  the  regular 
fare  was  refused  by  the  conductor  is 
not  a  sufficient  allegation  that  the  car- 
rier refused  to  carry  the  plaintiff. 
Dierig  v.  South  Covington,  etc.,  St.  R. 
Co.,  (Ky.  1903)  7^  S.  W.  Rep.  355. 


868 


Vol.  XV. 


PASSENGERS. 


1131-1139 


1131.    3.  Vegligence -- a.  Necessity   of   Allegation.— 
See  note  i. 

Aooidflnt  or  Contributory  Vegligtnoe.  —  See  note  2. 
Vaetf,  Hot  Conoloiioni.  —  See  note  3. 

b.  Allegation  in  General  Terms.  —  See  note  4. 
1139.    See  note  i. 


1131.  1.  West  Chicago  St.  R.  Co. 
V,  Marks,  182  111.  15;  X^ke  St.  £1.  R. 
Co.  V,  Burgess,  200  111.  628;  Lake  Erie, 
etc.,  R.  Co.  V,  Arnold,  26  Ind.  App.  190 ; 
International,  etc.,  R.  Co.  v,  Williams, 
20  Tex.  Civ.  App.  587. 

Frwnmption  of  Nagligenoe.  —  See  Chi- 
cago, etc.,  R.  Co.  V.  Young,  58  Neb.  678. 

Pleading  Kale.  —  It  is  not  necessary 
to  set  up  in  the  declaration  as  part  of 
the  plaintiff's  allegation  of  negligence, 
a  railroad  rule  the  violation  of  which 
was  the  negligence  causing  the  plain- 
tiff's injuries.  Gulf,  etc.,  R.  Co.  v. 
Bell,  24  Tex.  Civ.  App.  579. 


Ind.  App.  602;  Gorman  v,  St.  Louis 
Transit  Co.,  96  Mo.  App.  602 ;  Missouri, 
etc.,  R.  Co.  V.  Overfield,  19  Tex.  Civ. 
App.  440;  Missouri,  etc.,  R.  Co.  v. 
Moody,  (Tex.  Civ.  App.  1904)  79  S.  W. 
Rep.  856. 

2.  Bullock  V.  Butler  Exch.  Co.,  22  R. 
I.  105;  Jarrell  v.  Charleston,  etc.,  R. 
Co.,  58  S.  Car.  491 ;  Creech  v.  Charlea- 
ton,  etc.,  R.  Co.,  66  S.  Car.  528. 

Ihreedom  from  Contributory  Kegligenoe. 
—  In  Indiana  the  declaration  must  al- 
lege that  the  plaintiff  was  free  from  con- 
tributory negligence,  or  set  up  facts 
affirmatively  showing  that  such  was  the 


Proximate  Canie.  —  The  declaration  case.  Lake  Erie,  etc.,  R.  Co.  v.  Arnold, 
must  show  that  the  negligence  of  the  26  Ind.  App.  190. 
carrier  was  the  proximate  cause  of  the  Ii^nry  by  Qnarantino  Oiftcer,  —  For  a 
plaintiff's  injury.  Cleveland,  etc.,  R.  declaration  held  to  state  a  cause  of  ac- 
Co.  V.  Stewart,  24  Ind.  App.  374 ;  Shrum  tion  against  a  carrier  for  selling  a  ticket 
V.  Cincinnati,  etc.,  R.  Co.,  10  Ohio  Dec.  contrary  to  quarantine  regulations,  an 
244,  8  Ohio  N.  P.  26 ;  McCauley  v,  officer  of  which  quarantine  later  caused 
Rhode  Island  Co.,  (R.  I.  1904)  57  Atl.  the  injuries  complained  of  by  the  plain- 
Rep.   376 ;   Jarrell   v.   Charleston,   etc.,  tiff,  see  St.  Clair  v.  Kansas  City,  etc.. 


R.  Co.,  58  S.  Car.  491. 

Obetrnetion  on  Troeki.  —  An  allega- 
tion that  the  plaintiff's  injuries  were 
caused  by  a  jerk  of  the  car  on  which 
he  was  riding,  which  jerk  in  turn  was 


R.  Co.,  76  Miss.  473. 

8.  See  Brown  v.  Louisville  R.  Co., 
(Ky.  1899)  53  S.  W.  Rep.  1041,  holding 
that  an  averment  that  the  plaintiff  was 
injured  by  the  "  gross  negligence  of  the 


caused  by  an  obstruction  "  in  and  upon  defendant  in  failing  to  have  a  conduc- 

defendant's  tracks,"  sufficiently  alleges  tor  "  on  its  car  is  not  a  good  allegation 

that  such  obstacle  was  under  the  de-  that  a  conductor  was  necessary  for  the 

fendant's  control.     North   Chicago  St.  safety  of  the  passengers. 


R.  Co.  V.  Schwartz,  82  111.  App.  493. 

For  yuriona  Deelarations,  Petitiona,  and 
Complaints  held  wholly  or  in  part  suf- 
ficiently to  allege  the  carriers'  negli- 
gence see  Pullman  Palace  Car  Co.  v. 
Adams,  120  Ala.  581 ;  Montgomery  St 
R.  Co.  V.  Mason,  133  Ala.  508;  South- 


4.  Armstrong  v,  Montgomery  St.  R. 
Co.,  123  Ala,  233 ;  Terre  Haute,  etc.,  R. 
Co.  V.  Sheeks,  155  Ind.  74;  Citizens'  St. 
R.  Co.  V.  Jolly,  161.  Ind.  80 ;  South  Chi- 
cago City  R.  Co.  V.  Zerler,  31  Ind.  App. 
488 ;  Pierce  v.  Great  Falls,  etc.,  R.  Co., 
22  Mont.  445.    See  also  Johnson  v.  Gal- 


em  R.  Co.  V.  Crowder,   135  Ala.  417.  veston,  etc.,  R.  Co.,  27  Tex.  Civ.  App. 

See  also  King  v,  Wilmington,  etc.,  Elec-  616;  San  Antonio  Traction  Co.  v.  Wil- 

tric  R.  Co.,  I  Penn.  (Del.)  452;  Wilkes  liams,  (Tex.  Civ.  App.  1904)  78  S.  W. 

V,  Western,  etc.,  R.  Co.,   109  Ga.  794;  Rep.  977. 

Savannah,  etc.,  R.  Co.  v.  Hatcher,  115        1133.    1.    International,  etc.,  R.  Co. 

Ga.   379 ;   Mack  v.   Savannah,   etc.,   R.  v,  Anthony,  24  Tex.  Civ.  App.  9. 


Co.,  118  Ga.  629;  Chicago,  etc.,  R.  Co. 
V,  Doan,  195  111.  168;  Citizens'  St.  R. 


ninstration  of  Extent  of  Bule.  —  To 
the  same  effect  as  the  second  parac^raph 


Co.  V,  Shepherd,   (Ind.  App.  1 901)   59     of  the  original  note  sec  Galveston,  etc.. 


N,  E.  Rep.  349;  South  Chicago  City  R. 
Co.  V.  Moltrum,  26  Ind.  App.  550; 
Frank  Bird  Transfer  Co.  v.  Krug,  30 


R.  Co.  V.  Contreras,  31  Tex.  Civ.  App. 

489. 
An  allegation  that  the  plaintiff's  in- 


Supp.  PI.  &  Pr.— 24 
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11 39.    4.  Acts  and  Authority  of  Serrants  —  Cliarging   Torn  of 
Agenti.  —  See  note  3. 

1 1 33.     HogUsronoa  of  toTanta  in  Charge  of  Train.  —  See  note  2. 

1134.  5.  Allegations  in  Particnlar  Cases  —  a.  Personal  In- 
juries —  (i)  Time  and  Place.  —  See  note  2. 

1 135.  (2)  Boarding  or  Alighting  from  Cars  —  aa.  That  Train 

Was  at  Proper  Place.  —  See  note  I . 

bb.  Where  Train  Stops  at  Dangerous  Place.  —  See  note  2. 
1 130.     dd.  Injury  by  Sudden  Starting.  —  See  note  I. 

1138.    d.  Expulsion  —  (i)  Necessity  of  Averment.  —  See 
note  3. 


jury  was  caused  by  "insufficient  brakes 
and  other  appliances  to  stop  said  car," 
without  any  statement  of  how  the  in- 
jury was  received,  whether  by  falling, 
jumping,  or  otherwise,  is  too  general. 
Newton  r.  People's  R.  Co.,  (Del.  1903) 
l^  Atl.  Rep.  2. 

1133.  8.  Birmingham  R.,  etc.,  Co. 
V,  Mason,  137  Ala.  342.  See  also  Pitts- 
burgh, etc.,  R.  Co.  V.  Gray,  (Ind.  App. 
1 901)  59  N.  E.  Rep.  1000;  Pittsburgh, 
etc.,  R.  Co.  V.  Gray,  28  Ind.  App.  588; 
Oliver  v.  Columbia,  etc.,  R.  Co.,  55  S. 
Car.  541. 

Partionlar  Servant  or  Agent.  —  See 
Armstrong  v.  Montgomery  St.  R.  Co., 
123  Ala.  233. 

1133.  3.  Malloy  v.  St.  Louis,  etc., 
R.  Co.,  173  Mo.  75.  See  also  Citizens' 
St.  R.  Co.  V.  Jolly,  161   Ind.  80. 

KegUgent  and  WUfnL  — The  act  of 
the  carrier's  servant  which  causes  the 
plaintiff's  injury  must  not  be  charged  as 
both  negligent  and  wilful,  or  the  com- 
plaint will  be  bad  for  duplicity.  Raming 
r.  Metropolitan  St.  R.  Co.,  157  Mo.  477. 

1134,  2.  See  Missouri,  etc.,  R.  Co. 
V,  Moody,  (Tex.  Civ.  App.  1904)  79  S. 
W.  Rep.  856. 

1135*  1.  Creech  V.  Charleston,  etc., 
R.  Co.,  ii6  S.  Car.  528.  See  also  Oliver 
V.  Columbia,  etc.,  R.  Co.,  55  S.  Car. 
541,  wherein  the  pleading  was  held  to 
be  sufficient  on  demurrer. 

Legal  Gonolaalon  —  Elevator. —  An  al- 
legation that  a  servant  of  the  defendant 
"  opened  the  door  of  the  elevator  which 
opened  onto  the  fifth  floor,  and  thereby 
invited  the  plaintiff  to  walk  out  of  said 
elevator  ♦  ♦  ♦  while  it  was  in  mo- 
tion," is  bad  because  it  is  a  mere  con- 
clusion of  law  with  respect  to  the  in- 
vitation. Bullock  V,  Butler  Exch.  Co., 
22  R.  I.  105. 

2.  Fillinfrham  v.  St.  Louis  Transit 
Co.,  102  Mo.  App.  573. 


Averment  of  Facts.  —  For  a  complaint 
sufficiently  alleging  the  dangers  of  a 
specified  place  of  alighting,  see  Mont- 
gomery St.  R.  Co.  V,  Mason,  133  Ala. 
508. 

A  Kinnte  Deioription  of  the  Plaoe  for 
alighting  and  of  what  constitutes  a  safe 
place  are  not  necessary  where  there  is 
an  averment  of  the  duty  of  the  defend- 
ant to  provide  a  safe  place  and  his 
failure  to  do  so.  Montgomery  St.  R. 
Co.  V.  Mason,  133  Ala.  508. 

1136.  1.  See  Bullock  v,  Butler 
Exch.  Co.,  22  R.  I.  105,  wherein  the 
allegations  were  held  to  be  sufficient. 

Defective  Statement  —  Objection.  —  For 
a  complaint  criticised  for  vagueness,  but 
upheld  in  its  form  of  allegation  of  a 
train's  starting,  because  the  defendant 
did  not  move  to  make  more  definite  and 
certain,  see  Shareman  v.  St.  Louis  Tran- 
sit Co.,  103  Mo.  App.  515. 

Stopping  of  Train.  —  If  the  plaintiff's 
cause  of  action  rests  upon  an  invitation 
to  alight  implied  from  the  stoppage  of 
the  train,  he  must  specifically  aver  in 
his  declaration  that  the  train  had 
stopped,  as  a  matter  of  fact.  Town- 
send  V.  Nashville,  etc.,  R.  Co.,  106  Tenn. 
162. 

113§.  3.  Mitchell  v.  Southern  R. 
Co.,  ^^  Miss.  917.  See  also  Nashville, 
etc.,  R.  Co.  V.  Bates,  133  Ala.  447. 

The  Terms  of  the  Contract  of  carriage 
and  the  contents  of  the  ticket  need  not 
be  set  out.  McGhee  v,  Cashin,  130 
Ala.  561. 

Failure  to  Validate  Ticket.  —  For  a 
complaint  held  not  to  state  a  cause  of 
action  for  the  plaintiff's  ejection  from 
a  train  (because  of  his  defective  ticket), 
but  in  case,  for  the  breach  of  the  car- 
rier's duty  by  reason  of  the  ticket 
agent's  failure  to  validate  the  plaintiff's 
ticket,  see  McGhee  v.  Reynolds,  129 
Ala.  540. 
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1139.  (3)  Plaintiff*  s  Destination  Regular  Stopping  Place,  — 
See  note  2. 

1 140.  7.  Theory  of  Case  —  Yarianoe  —  Seoovery  Miut  Be  on  Omm 
Ptwented.  —  See  note  i.  See  also  Theory  of  the  Case  ;  Vari- 
ance. 

1141*     Theory  Gftthered  from  atneral  Beopo  of  Pleading.  —  See  note  !• 

Vegligenee.  —  See  note  2. 
1 143*     Fatal  Yarianee  —  Total  TkOlnre  of  Proof.  —  See  note  2. 


1139*  2.  Turner  v.  McCook,  77 
Mo.  App.  196. 

11 40*  1.  Raming  v.  Metropolitan 
St.  R.  Co.,  157  Mo.  477;  Aston  v.  St. 
Louis  Transit  Co.,  (Mo.  App.  1904)  79 
S.  W.  Rep.  999 ;  Turner  v,  McCook,  77 
Mo.  App.  196.  See  also  Sears  v,  Louis- 
ville, etc.,  R.  Co.,  (Ky.  1900)  56  S.  W. 
Rep.  725 ;  Becker  v.  Lincoln  Real  Es- 
tate, etc.,  Co.,   174  Mo.  246. 

In  an  Action  for  Wrongfal  Ezpnliion 
damages  cannot  be  recovered  for  a  mis- 
take of  the  servant  of  the  defendant 
whose  duty  it  was  to  direct  passengers, 
resulting  in  the  plaintiff's  boarding  a 
limited  train  not  stopping  at  his  destina- 
tion. Turner  v.  McCook,  yy  Mo.  App. 
196. 

Plaintiir  Under  or  Between  Cart. — 
Where  it  was  alleged  that  the  plaintiff, 
in  attempting  to  board  a  train,  was 
thrown  between  two  cars  and  there  in- 
jured, proof  that  he  was  injured  while 
under  one  of  the  cars  was  held  to  con- 
stitute a  variance,  requiring  amendment 
at  least.  Birmingham  R.,  etc.,  Co.  v. 
Brannon,  132  Ala.  431. 

SnrplQiaffe.  —  A  general  allegation 
that  the  plaintiff  was  otherwise  greatly 
hurt  and  wounded,  when  coupled  with 
specific  allegations  of  injuries,  will  be 
treated  as  surplusage  and  ignored. 
Chesapeake,  etc.,  R.  Co.  v.  Hanmer, 
(Ky.  1902)  66  S.  W.  Rep.  375. 

1141*  1.  Western  Maryland  R.  Co. 
r.  State,  95  Md.  637. 

8.  Chitty  V.  St.  Louis,  etc.,  R.  Co., 
148  Mo.  64 ;  Bartley  v.  Metropolitan  St. 
R.  Co.,  148  Mo.  124;  Feary  v.  Metro- 
politan St.  R.  Co.,  162  Mo.  75;  Malloy 
V,  St  Louis,  etc.,  R.  Co.,  173  Mo.  75; 
Aston  V.  St.  Louis  Transit  Co.,  (Mo. 
App.  1904)  79  S.  W.  Rep.  999;  Nies 
V,  Brooklyn  Heights  R.  Co.,  68  N.  Y. 
App.  Div.  259 ;  Johnson  v.  Galveston, 
etc.,  R.  Co.,  27  Tex.  Civ.  App.  616; 
Hicks  V.  Galveston,  etc.,  R.  Co.,  96  Tex, 
355.  See  also  Citizens'  St.  R.  Co.  v. 
Jolly,  i6x  Ind.  80. 

SpeoifledAetofiregligenoe. —  See  Milli- 


gan  r.  Texas,  etc.,  R.  Co.,  27  Tex.  Civ. 
App.  600,  decided  on  a  state  of  facts 
similar  to  Price  v.  St.  Louis,  etc.,  R.  Co., 
72  Mo.  414,  stated  in  the  original  note. 

An  allegation  th::t  the  plaintiff's  in- 
jury was  caused  by  a  defective  airbrake 
is  not  supported  by  proof  that  the  cause 
was  a  closed  snap  switch.  McAllister 
V,  People's  R.  Co.,  (Del.  1903)  54  AtL 
Rep.  743. 

Allegations  that  the  plaintiff  was  negli- 
gently allowed  to  ride  the  whole  length 
of  his  journey  on  a  footboard  (negli- 
gently left  covered  with  ice)  and  that 
he  slipped  while  the  car  was  running 
at  its  highest  speed  are  not  supported 
by  proof  that  the  plaintiff  was  thrown 
off  by  the  jolting  of  the  car  (caused  by 
a  defective  roadbed)  and  that  he  had 
stepped  upon  the  footboard  only  just 
before  attempting  to  alight.  Richmond 
R.,  etc.,  Co.  V.  West,  100  Va.  184. 

And  allegations  of  negligence  in  caring 
for  a  railroad  track  and  rolling  stock, 
as  the  cause  of  the  derailment  of  a 
train,  are  not  supported  by  evidence  of 
negligence  in  attempting  to  run  through 
a  severe  storm.  Pierce  v.  Great  Falls, 
etc.,  R.  Co.,  22  Mont.  445. 

Cumulative  Matter.  —  On  the  same 
principle  as  Alabama  G.  S.  R.  Co.  v. 
Hill,  93  Ala.  514,  stated  in  the  original 
note,  see  Pittsburgh,  etc.,  R.  Co.  v. 
Gray,  (Ind.  App.  1901)  59  N.  E.  Rep. 
1000;  Duell  V.  Chicago,  etc.,  R.  Co.,  115 
Wis.  516.  See  also  Illinois  Cent.  R.  Co. 
V.  Treat,  75  111.  App.  ^^7  \  Johnson  v. 
St.  Louis,  etc.,  R.  Co.,  173  Mo.  307. 
Compare  Williams  v.  Galveston,  etc.,  R. 
Co.,  (Tex.  Civ.  App.  1903)  78  S.  W. 
Rep.  45. 

1142.  2.  Chicago,  etc.,  R.  Co.  v. 
Jennings,  190  111.  478:  Chitty  v.  St. 
Louis,  etc.,  R.  Co.,  148  Mo.  64;  AUin 
V.  Gulf,  etc.,  R.  Co.,  26  Tex.  Civ.  App. 
43  ;  Richmond  R.,  etc..  Co.  v.  West,  100 
Va.  184.  See  also  McAllister  v.  Peo- 
ple's R.  Co.,  (Del.  1903)  54  Atl.  Rep. 
743 ;  Raming  v.  Metropolitan  St.  R.  Co., 
157  Mo.  477. 
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1 149.     YtrUnoe  in  Mere  Detail.  —  See  note  3. 

1143.    8.  Joinder    of   Counts    and    DupUcity  —  a.   Several 

Counts  to  Meet  Evidence.  —  See  note  4. 

114ff.     9.  Joinder    of    Parties  —  Breaoh    of    Contraet  —  Con&eotiag 
Xinee.  —  See  note  I. 

10.  Amendment.  —  See  note  2. 

1146.  11.  Plea  or  Answer.  —  See  notes  i,  2. 

1147.  See  note  i. 


1149.  8.  Coleman  v.  Metropolitan 
St  R.  Co.,  82  N.  y.  App.  Div.  435; 
Houston,  etc.,  R.  Co.  v.  Summers,  (Tex. 
Civ.  App.  1899)  49  S.  W.  Rep.  1106; 
Hicks  V,  Galveston,  etc.,  R.  Co.,  96  Tex. 
355.  See  also  Southern  R.  Co.  v.  Lollar, 
135  Ala.  375. 

Sodden  Itarting  While  Alighting  — 
Allegation  that  Train  Had  Stopped, — 
To  the  same  effect  as  Hill  v.  West  End 
St.  R.  Co.,  158  Mass.  458,  cited  in  the 
original  note,  see  Hansberger  v,  Sedalia 
Electric  R.,  etc.,  Co.,  82  Mo.  App.  566, 
distinguishing  Chitty  v,  St.  Louis,  etc., 
R.  Co.,  148  Mo.  64.  See  also  Scarry 
V.  Metropolitan  St.  R.  Co.,  (Supm.  Ct. 
App.  T.)  39  Misc.  (N.  Y.)  802. 

Lnreliing  of  Car.  —  A  petition  alleging 
that  the  plaintiff's  injury  was  caused 
by  a  car  on  which  he  was  riding,  lurch- 
ing backward  and  forward,  is  supported 
by  evidence  that  the  lurching  was  side- 
ways. Hicks  V.  Galveston,  etc.,  R.  Co., 
96  Tex.  355. 

Diflbrent  Bead.  —  Where  the  X  and 
Y  railroads  consolidated  and  became 
the  XY  railroad,  the  fact  that  the  plain- 
tiffs injuries  were  charged  in  the  com- 
plaint to  have  been  inflicted  on  the  X 
road,  but  were  proved  at  the  trial  to 
have  been  caused  on  the  Y  road  was 
held  to  constitute  an  immaterial  vari- 
ance. Powell  V,  Hudson  Valley  R.  Co., 
88  N.  Y.  App.  Div.  133. 

Yarianee  Hot  Xiileading.  —  A  vari- 
ance too  small  to  mislead  the  defendant, 
Moritz  r.  Interurban  St.  R.  Co.,  (Supm. 
Ct.  App.  T.)  84  N.  Y.  Supp.  162;  or 
which  has  not  in  fact  misled  the  defend- 
ant, Powell  V.  Hudson  Valley  R.  Co.,  88 
N.  Y.  App.  Div.  133,  is  immaterial. 

Where  Aetive  Negligenoe  was  Charged 
and  passive  negligence  was  proved,  the 
variance  was  held  to  be  immaterial.  As- 
bury  V.  Charlotte  Electric  R.,  etc.,  Co., 
125  N.  Car.  568. 

114SI.  4.  Knoxville  Traction  Co.  v. 
Lane,  103  Tenn.  376. 

Xx  Belieta  and  Xz  Contraetn.  —  Clark 
V.  Great  Northern  R.  Co.,  31  Wash.  658, 


citing  15  Encyc.  of  Pl.  and  Pr.  1124 

[ii43]< 

1145.  1.  Carrier  and  Smployeei  Are 
Hot  Joint  Defendants  in  a  suit  on  the 
contract  of  carriage.  Clark  v.  Great 
Northern  R.  Co.,  31  Wash.  662. 

8.  Cause  of  Iigvry  ~  Details  of  Negli- 
gence.—  An  allegation  that  a  car's  mo- 
tion was  imperceptible  when  the  plain- 
tiff's wife  started  to  alight,  may  be 
changed  to  "imperceptible  to  her." 
Shareman  v.  St.  Louis  Transit  Co.,  103 
Mo.  App.  515. 

The  complaint  may  be  changed  to  al- 
lege that  the  car  upon  which  the  plain- 
tiff was  riding  before  the  accident  had 
not  quite  stopped  at  the  time  of  such 
accident,  instead  of,  as  originally,  that 
the  car  had  stopped.  Scarry  v.  Metro- 
politan St.  R.  Co.,  (Supm.  Ct.  App.  T.) 
39  Misc.  (N.  Y.)  802. 

An  original  count  averring  that  '*  the 
defendant  carelessly  and  negligently 
caused  the  train  to  be  suddenly  and  vio- 
lently started  and  moved"  while  the 
plaintiff  was  alighting  therefrom  states 
the  same  cause  of  action  as  an  addi- 
tional count  alleging  that  a  reasonable 
time  to  alight  was  not  given  to  the 
plaintiff.  Chicago,  etc.,  R.  Co,  v,  Wal- 
lace, 104  III.  App.  55. 

Charging  Hegligenoe  Generally  in  the 
second  amended  petition  instead  of 
specifically  as  in  the  original  and  first 
amended  petitions,  does  not  set  up  a 
new  cause  of  action.  San  Antonio 
Tract\on  Co.  v.  Williams,  (Tex.  Gv. 
App.  1904)  78  S.  W.  Rep.  977. 

1146.  1.  Justification.  —  Evidence 
that  the  plaintiff  was  drunk  is  not  ad- 
missible as  justification  under  the  gen- 
eral issue.  Raynor  v,  Wilmington  Sea- 
coast  R.  Co.,  129  N.  Car.  195. 

2.  McGhee  v.  Cashin,  130  Ala.  561 ; 
Bolton  V.  Missouri  Pac.  R.Co.,  172  Mo.  92. 

1147*  1.  Bolton  V.  Missouri  Pac. 
R.  Co.,  172  Mo.  92;  Parks  v.  St.  Louis, 
etc.,  R.  Co.,  178  Mo.  108.  See  also 
Nashville,  etc.,  R.  Co.  v.  Bates,  133  Ala. 

447. 
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1147.  17.  iHSTBxrCTiOHS  —  1.  Duty  to  Instruct.  —  See  note  4. 

1 148.  2.  Scope  of  Instmotion  —  Goniliied  to  PiMding.  —  See  notes 


I,  2. 


Confined  to  Eyidenoo.  —  See  note  3. 

1149.  See  notes  i,  2. 

1150.  3.  Negligence.  —  See  notes  i,  2. 


1147.  4.  Central  Texas,  etc.,  R.Co. 
V.  Hoard,  (Tex.  Civ.  App.  1898)  49  S» 
W.  Rep.  i4i;  Yecker  v.  San  An- 
tonio Traction  Co.,  (Tex.  Civ.  App. 
1903)  76  S.  W.  Rep;  780.  See  also  (jot- 
wald  V.  St.  Louis  Transit  Co.,  102  Mo. 
App.  492. 

1148*  1.  Payne  v.  Nashville,  etc., 
R.  Co.,  106  Tenn.  167;  International, 
etc.,  R.  Co.  V.  Anthony,  24  Tex.  Civ. 
App.  9;  Texas,  etc.,  R.  Co.  v.  Gray, 
(Tex.  Qiy,  App.  1902)  71  S.  W.  Rep. 
316.  See  also  Southern  R.  Co.  v,  Lynn, 
128  Ala.  297. 

2«  Indiana  R.  Co.  v.  Maurer,  160 
Ind.  25 ;  Citizens'  St.  R.  Co.  v.  Jolly, 
i6x  Ind.  80;  Fitzgibbon  v.  Chicago,  etc., 
R.  Co.,  108  Iowa  614;  Turner  v.  Mc- 
Cook,  77  Mo.  App.  196 ;  Partridge  v. 
Woodland  Steamboat  Co.,  66  N.  J.  L. 
290;  St.  Louis  Southwestern  R.  Co.  v. 
Cannon,  31  Tex.  Gv.  App.  437.  See 
also  Johnson  v.  St.  Louis,  etc.,  R.  Co., 
173  Mo.  307. 

8.  Chicago,  etc.,  R.  Co.  v.  (^ore,  92 
III.  App.  418 ;  Indianapolis  St.  R.  Co. 
V,  Whitaker,  160  Ind.  125 ;  Illinois  Cent. 
R.  Co.  V,  Vinson,  (Ky.  1903)  74  S.  W. 
Rep.  671,  rehearing  denied  (Ky.  1903) 
76  S.  W.  Rep.  167;  Western  Maryland 
R.  Co.  V.  State,  95  Md.  637 ;  Douyette 
V.  Nashua  St.  R.  Co.,  69  N.  H.  625 ; 
Merrill  r.  Metropolitan  St.  R.  Co.,  73 
N.  Y.  App.  Div.  401  ;  Pajme  v.  Nash- 
ville, etc.,  R.  Co.,  106  Tenn.  167;  Texas, 
etc.,  R.  Co.  V.  Born,  20  Tex.  Civ.  App. 
351 ;  Davis  v,  Houston,  etc.,  R.  Co.,  25 
Tex.  Civ.  App.  8;  Gulf,  etc.,  R.  Co.  r. 
Bell,  93  Tex.  632 ;  Texas,  etc.,  R.  Co.  v. 
Rea,  (Tex.  Civ.  App.  1903)  74  S.  W. 
Rep.  939 ;  Henry  v.  Grant  St.  Electric 
R.  Co.,  24  Wash.  246.  See  also  Illinois 
Cent.  R.  Co.  v.  Davenport,  177  IH. 
no. 

Conreet  in  Ahstraot.  —  Merrill  v.  Met- 


ropolitan St.  R.  Co.,  73  N.  Y.  App. 
Div.  401 ;  Holmes  v.  Ashtabula  Rapid 
Transit  Co.,  10  Ohio  Cir.  Dec.  638. 

1149.  1.  Mobile  St.  R.  Co.  v,  Wat- 
ters,  135  Ala.  227;  Chicago,  etc.,  R.  Co. 
V.  Gore,  92  111.  App.  418;  Fuller  v. 
Denison,  etc.,  R.  Co.,  (Tex.  Civ.  App. 
1903)  74  S.  W.  Rep.  940. 

Contrilmtory  Vegli^onoo.  —  Without 
evidence  raising  the  issue  of  contribu< 
tory  negligence  no  instruction  should  be 
given  thereon.  Gulf,  etc.,  R.  Co.  v. 
Bell,  93  Tex.  632. 

2.  See  St.  Louis  S.  W.  R.  Co.  v.  Ball, 
28  Tex.  Civ.  App.  287. 

1150.  1.  See  Felton  v,  Holbrook, 
(Ky.  1900)  56  S.  W.  Rep.  506. 

How  Left  to  Jury.  —  To  the  same  ef- 
fect as  Olfermann  v.  Union  Depot  R. 
Co.,  125  Mo.  408,  stated  in  the  original 
note,  see  Central  of  Georgia  R!.  Co.  v. 
McKenney,  zi6  Ga.  13.  See  also  Texas, 
etc.,  R.  Co.  r.  Bom,  20  Tex.  Civ.  App. 

It  is  incorrect  to  instruct  the  jury 
that  "  it  is  not  negligence  of  itself  for 
a  passenger  to  stand  on  the  platform  of 
a  car,  but  it  is  for  you  to  determine 
from  all  the  circumstances  of  the  case 
whether  or  not  plaintiff  was  guilty  of 
negligence."  St.  Louis  S.  W.  R.  Co, 
V.  Ball,  28  Tex.  Civ.  App.  287.  And  it 
is  not  proper  for  the  court  to  tell  the 
jury  that  certain  facts  are  not  negli- 
gence in  law.  Holmes  v.  Ashtabula 
Rapid  Transit  Co.,  10  Ohio  Cir.  Dec. 
638. 

2.  Western  Maryland  R.  Co.  v.  State, 
95  Md.  637 ;  Houston,  etc.,  R.  Co.  v. 
Greer,  22  Tex.  Civ.  App.  5 ;  St.  Louis 
S.  W.  R.  Co.  V.  Byers,  (Tex.  Civ.  App. 
1902)  70  S.  W.  Rep.  558. 

Court  Should  Explain  What  GonstitutM. 
—  St.  Louis  S.  W.  R.  Co.  v.  Ball,  28 
Tex.  Civ.  App.  287. 


878 


PATENTS. 


30.  m.  Bill  ik  Equitt  When  Patekt  Bstubxd  —  1.  When 
Proceeding  Applicable  —  b.  Necessity  to  First  Exhaust 
Rkmedy  by  Appeal  —  Aot  of  lees.  —  See  note  4. 

33.  5.  Nature  of  and  Bnles  Ooveming  Proceeding  —  Objeet  ol  BiU. 
—  See  note  2. 

93.  6.  (Inestions  for  Consideration  and  Decision  —  b.  Patent- 
ability. —  See  note  2. 

36.  YL  Bill  in  Eqxtitt  When  Patents  Interfebs  — 1. 
When  Lies,  and  Provisions  Concerning  —  lnt«rf«r6iioe  and  Priority  of 
Invention.  —  See  note  I. 

37.     Natnro  of  and  Bales  OoTorning  Prooeeding.  —  See  note  I. 

2.  Bill  — a.  Necessary  and  Proper  Allegations.  — 

See  note  2. 
38.    d.  Dismissal  of  Bill.  —  See  note  i. 

33.  VIU  Action   to  Becoyeb  Penalty — 1.  When   Lies  — 

Proviiion  Is  Made  by  Statute.  —  See  note  I. 

34.  4.  Declaration  or  Complaint  —  a.  Rules  OF  Civil  Plead- 
ing Apply.  —  See  note  3. 

35.  IX.  Oenebal  Jubisdiction  of  Suits  on  ob  Conoebnino 
Patents  — 1.  At  Law  or  in  Eqnity  — a.  Suits  for  Infringe- 
ment —  (i)  In  General.  —  See  note  4. 


90.  4.  Bin  in  Equity  After  Appeal  in 
Interference  Cases.  —  McKnight  v.  Metal 
Volatilization  Co.,  128  Fed.  Rep.  51. 

d9.  2.  A  Formal  Befasal  of  a  Patent 
is  unnecessary  to  sustain  a  bill  in 
equity  where  interference  proceedings 
and  appeals  therefrom  have  resulted 
adversely.  McKnight  v.  Metal  Volatili- 
zation Co.,  128  Fed.  Rep.  51. 

33.  2.  Invention  Knst  Be  Patentable. 
—  Leslie  v,  Tracy,  100  Fed.  Rep.  475. 

36.  1.  Palmer  Pneumatic  Tire  Co. 
V.  Lozier,  84  Fed.  Rep.  659. 

The  Invalidity  of  One  or  Both  Patents, 
aside  from  priority  of  invention,  may, 
it  IS  held,  be  determined  in  a  proceed- 
ing under  Rev.  Stat.  U.  S.,  §  4918. 
Palmer  Pneumatic  Tire  Co.  v.  Lozier, 
(C.  C.  A.)  90  Fed.  Rep.  732. 

ar.  1.  Wheaton  v.  Kendall,  85  Fed. 
Rep.  666. 

The  Gonstmetion  of  the  Patent  may  be 
determined  by  the  court  from  the  pat- 
ent itself,  assisted,  if  desired,  by  parol 
evidence  of  the  state  of  the  art.  Sim- 
plex R.  Appliance  Co.  v.  Wands,  115 
Fed.  Rep.  517,  S3  C.  C.  A.  171. 


2.  A  Demurrer  to  the  Bill  will  be  over- 
ruled where  it  is  not  clear  that  no  evi- 
dence can  be  introduced  showing  inter- 
ference to  exist.  Simplex  R.  Appli- 
ance Co.  V,  Wands,  115  Fed.  Rep.  517, 
SZ  C.  C.  A.  171. 

3§.  1.  If  Both  Patents  Are  InvaUd 
the  court  may  dismiss  the  bill  and  deny 
relief  to  either  party.  Palmer  Pneu- 
matic Tire  Co.  v.  Lozier,  (C.  C.  A.)  90 
Fed.  Rep.  732. 

33*  1.  As  to  Produetion  of  Books  and 
Documents  and  Discovery  see  Newgold  v. 
American  Electrical  Novelty,  etc.,  Co., 
108  Fed.  Rep.  341. 

34.  8.  Separating  Causes  of  Action. — 
Where  the  petition  alleges  false  mark- 
ing on  a  number  of  consecutive  days 
the  defendant  may  by  motion  require 
the  plaintiff  in  his  petition  to  state  sep- 
arately and  number  the  different  causes 
of  action,  in  accordance  with  statutory 
requirements  of  the  state.  Hoyt  v. 
Computing  Scale  Co.,  96  Fed.  Rep.  250. 

35.  4.  How  Jurisdiction  Detarmlned. 
—  Conditions  existing  at  the  time  when 
the  bill  is  filed,  and  not  those  coming 
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36«  (3)  Injunction  —  Adequacy  of  Remedy  at  Law  —  (a)  In 
Otnenl  —  Itellef  in  Equity  Dependmt  upon  Bight  to  Iqjimotira.  -—  See 
note  2. 

37.     fb)  EiUbliihment  of  Bight  at  Law.  —  See  note  I . 

40.  (5)  Decree  for  Complete  Relief —  Profits  and  Damages.  — 
See  note  i. 

41.  (6)  Suit  in  Equity  After  Expiration  of  Patent  —  Pattnt 

Bzpiring  During  Suit  —  See  note  2. 

49.     Patent  Bear  Expiration  When  Suit  Brought.  —  See  note  I. 

43.    b.  Suits  on  Contract  or  License  —  (2)  By  Licensor 

—  (b)  Adoqnaey  of  Bomody  at  Law.  —  See  note  I. 

4o«  2.  Of  Federal  and  State  Courts  —  a.  Suits  under  Patent 
Laws  —  (i)  Federal  Courts  —  (d)  Sniti  Inyolying  Contraeti.  —  See 
note  I. 

Jnritdiotion  Hot  BeCsatod  by  Ploa  of  Contraot  —  See  notes  2,  3. 
Whore  Soit  Ii  Primarily  for  Inflringoment.  —  See  note  4. 


into  existence  after  the  commencement 
of  the  suit,  determine  the  jurisdiction 
of  a  court  of  equity  in  infringement 
suits.  Busch  V,  Jones,  184  U.  S.  598, 
reiser  sing  16  App.  Cas.  (D.  C.)  33. 

Bill  of  BoviTor  —  Snrviyal  of  Aotion.  — 
A  bill  of  revivor  may  be  granted  against 
a  receiver  of  a  dissolved  corporation  to 
revive  a  suit  for  infringement  pending 
against  the  corporation  at  the  time  of 
dissolution.  A  suit  in  equity  for  in- 
fringement  survives  the  demise  of  the 
defendant  and  renders  the  estate  lia- 
ble. Griswold  v.  Hilton,  87  Fed.  Rep. 
356. 

36.  2.  Eqnitable  Jurisdiction  Dopend- 
ent  on  Injunction.  —  Edison  Phonograph 
Co.  V.  Hawthorne,  etc.,  Mfg.  Co.,  108 
Fed.  Rep.  6zt>. 

37.  1.  Elliott  V,  Harris,  93  Fed. 
Rep.  374;  Consolidated  Fastener  Co.  v. 
American  Fastener  Co.,  94  Fed.  Rep. 
533 ;  Silver  v.  J.  P.  Eustis  Mfg.  Co., 
130  Fed.  Rep.  348. 

40«  li  See  Reedy  r.  Western  Elec- 
tric Co.,  (C.  C.  A.)  83  Fed.  Rep.  709, 
affirming  66  Fed.  Rep.  163. 

41.  2.  Covert  v.  Travers  Bros.  Co., 
96  Fed.  Rep.  568;  Bradner  Adjustable 
Hanger  Co.  v.  Waterbury  Button  Co., 
106  Fed.  Rep.  735  ;  Chinnock  v.  Paterson, 
etc.,  Tel.  Co.,  (C.  C  A.)  113  Fed.  Rep. 
S3 1,  affirming  no  Fed.  Rep.  199;  Hunt- 
ington Dry  Pulverizer  Co.  v.  Virginia- 
Carolina  Chemical  Co.,  121  Fed.  Rep. 
136;  U.  S.  Mitis  Co.  V.  Detroit  Steel, 
etc.,  Co.,  (C.  C.  A.)  133  Fed.  Rep.  863; 
Huntington  Dry  Pulverizer  Co.  v.  Vir- 
ginia-Carolina  Chemical   Co.,   130   Fed. 


Rep.  558;  Busch  v.  Jones,  184  U.  S.  598, 
reversing  16  App.  Cas.  (D.  C.)  33. 

43.  1.  McDonald  v.  Miller,  84  Fed. 
Rep.  344;  Overweight  Counterbalance 
Elevator  Co.  v.  Standard  Elevator,  etc., 
Co.,  96  Fed.  Rep.  331 ;  Heap  v,  Borch- 
ers,  108  Fed.  Rep.  337;  Miller  v. 
Schwamer,  130  Fed.  Rep.  561. 

43*     1.   Perry  v.  Noyes,  96  Fed.  Rep. 

233. 

46.  1.  Boabt  Whother  IniHngomont 
or  Contract  InvolTod.  —  Where  a  federal 
court  is  doubtful  whether  the  question 
involved  is  one  of  infringement  or  a 
violation  of  contract  rights  it  will  not 
assume  jurisdiction  to  issue  a  prelimi- 
nary injunction.  Bowers  v.  Concanon, 
105  Fed.  Rep.  535. 

2.  Excelsior  Wooden  Pipe  Co.  v.  Pa- 
cific Bridge  Co.,  185  U.  S.  383,  revers- 
ing  109   Fed.   Rep.   497,   48   C.   C.   A. 

349. 

8.  Jnrlidiotion  Hot  Onited  by  Anticipat- 
ing Defenses.  —  If  a  bill  for  infringe- 
ment sets  forth  a  case  within  the  juris- 
diction of  the  federal  courts,  the  juris- 
diction cannot  be  ousted  by  the  antici- 
pation and  denial  of  possible  defenses 
relating  to  contracts  collaterally  in- 
volved, which  defenses  may  or  may  not 
be  raised.  Atherton  Mach.  Co.  v,  At- 
wood-Morrison  Co.,  103  Fed.  Rep.  949, 
43  C.  C.  A.  72, 

4.  Antisdel  v.  Chicago  Hotel  Cabinet 
Co.,  (C.  C.  A.)  89  Fed.  Rep.  308; 
Atherton  Mach.  Co.  r.  Atwood-Morrison 
Co.,  102  Fed.  Rep.  949,  43  C.  C.  A.  73; 
Victor  Talking  Mach.  Co.  v.  The  Fair, 
(C.  C.  A.)  123  Fed.  Rep.  434. 
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49,    b.  Suits  under  General  Laws  —  (i)  Federal  Courts 

—  BlYtTM  GitiMnikip  or  Other  Oronmdf.  —  See  note  I. 
Suits  on  ContrMtf.  —  See  note  2. 
SO.     Federal  Conrti  Haye  Jnriidietion.  —  See  note  2. 

54.    c.  Jurisdiction  of  Particular  Federal  Courts  — 

(5)  Court  of  Claims  —  (a)  Suiu  for  Infringement.  —  See  note  5. 

57.    d.  Jurisdiction  of  Federal  Courts  in  Particular 

Districts  —  (i)    Under  General  Judiciary  Acts — ^^  (e)  Under  Aete 
1887  and  1888  —  Provisioni  of  Aet.  —  See  note  I. 

Deoiiioni  Against  ApplieabiUtj  —  Suit  Where   Defnidmnt  Found.  — 
See  note  3. 
•58,    (2)  Under  Act  1897.  —  See  note  3, 


49.  1.  Kurtz  V.  Strauss,  100  Fed. 
Rep.  800;  Victor  Talking  Mach.  Co.  v. 
The  Fair,  118  Fed.  Rep.  609. 

A  Suit  to  Determine  the  Title  to  a 
Patent  is  not  cognizable  in  the  federal 
courts  where  parties  are  citizens  of  the 
same  state.  Atherton  Mach.  Co.  v.  At- 
wood-Morrison  Co.,  99  Fed.  Rep.  113. 

8.  Standard  Dental  Mfg.  Co.  v.  Na- 
tional Tooth  Co.,  95  Fed.  Rep.  291 ; 
McMullen  v.  Bowers,  102  Fed.  Rep. 
494,  42  C.  C.  A.  470 ;  Kurtz  v,  Strauss, 
106  Fed.  Rep.  414,  45  C.  C.  A.  366; 
Cely  r.  Griffin,  113  Fed.  Rep.  981. 

M,  8.  American  St.  Car  Advertis- 
ing Co.  V.  Jones,  122  Fed.  Rep.  803. 

54*  6.  Kode  of  Obtaining  Compensation 
for  Infringement  by  GoTemment.  —  See 
International  Postal  Supply  Co.  v. 
Bruce,  114  Fed.  Rep.  509. 

57.  1.  A  Bnit  on  a  Contract  Belating 
to  a  Patent  can  be  brought  only  in  the 
district  of  the  defendant's  residence. 
Consolidated  Fastener  Co.  v,  Toppen, 
113  Fed.  Rep.  697. 

8.  Southern  Pac.  Co.  v.  Earl,  (C.  C. 
A.)  82  Fed.  Rep.  690 ;  Westinghouse 
Air-Brake  Co.  v.  Great  Northern  R.  Co., 
84  Fed.  Rep.  9,  (C.  C.  A.)  88  Fed.  Rep. 
258. 

5§«    8.  Servioe  of  Frooeie  npon  Agent. 

—  Owatonna  Mfg.  Co.  r.  Fargo,  94  Fed. 
Rep.  519. 

Service  on  Agent  under  State  Statute. 

—  Service  of  process  on  an  agent  of  a 
corporation  appointed  merely  to  comply 
with  a  state  statute  authorizing  foreign 
corporations  to  do  business  in  that  state 
is  not  good  service  on  the  corporation 
in  a  district  whereof  the  defendant  is 
not  an  inhabitant.  U.  S.  Gramophone 
Co.  V.  Columbia  Phonograph  Co.,  106 
Fed.  Rep.  220. 

Effect  on  Pending  Caioi.  —  The  Act  of 
Z897  did  not  repeal  former  statutes,  and 


in  cases  pending  and  undetermined  the 
circuit  courts  having  jurisdiction  in  dis- 
tricts where  the  defendant  was  found 
for  service  of  process  were  not  ousted 
of  jurisdiction.  Westinghouse  Air- 
Brake  Co.  v.  Great  Northern  R.  Co., 
(C.  C.  A.)  88  Fed.  Rep.  258, 

Beqnieitee  of  Jnriidietion.  -—  Neither 
infringement  nor  the  maintenance  of  a 
regular  place  of  business  will  alone  give 
jurisdiction  of  a  suit  in  a  district  other 
than  that  of  which  the  defendant  is  an 
inhabitant.  Both  must  concur.  Bowers 
V.  Atlantic,  etc.,  Co.,  104  Fed.  Rep. 
887;  Feder  v.  Fiedler,  116  Fed.  Rep. 
378;  U.  S.  Consolidated  Seeded  Raisin 
Co.  V.  Phcenix  Raisin  Seeding,  etc.,  Co., 
124  Fed.  Rep.  234. 

Completed  Act  of  Infringement. — 
Where  the  defendant  is  not  an  inhabit- 
ant of  the  district  a  completed  act  of 
infringement  must  occur  to  give  juris- 
diction. Negotiations  for  a  sale  which 
is  completed  in  another  state  are  not 
sufficient.  Westinghouse  Electric,  etc., 
Co.  V.  Stanley  Electric  Mfg.  Co.,  116 
Fed.  Rep.  641. 

InfHngement  Is  Committed  in  the  Bia- 
triot  where  suit  is  brought  where  orders 
are  taken  by  the  defendant's  agent 
therein,  are  passed  upon  in  another 
state,  and  the  infringing  devices  are 
there  put  on  board  cars  for  transporta- 
tion to  said  district  and  are  delivered 
and  used  by  purchasers  within  said  dis- 
trict. Westinghouse  Electric,  etc.,  Co. 
V.  Stanley  Electric  Mfg.  Co.,  121  Fed. 
Rep.  1 01. 

Complete  Infringement  by  Cloenre  of 
Contract.  —  Infringement  in  the  district 
where  the  defendant  has  a  regular  place 
of  business  is  complete  when  an  agent 
on  behalf  of  defendant  closes  a  contract 
of  sale  for  an  infringing  article.  Chi- 
cago  Pneumatic  Tool   Co.  v.   Philadel- 
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59.  X.  Oekssal  Pbihciples  Belatiyz  to  Agtiovs  ajtb  Sitits 
SOB  IvraiHOSiCEKT  —  1.  Before  Patent  Obtained.  —  See  note  i. 

61.  6.  Bisclaimers  —  a.  Statutes  Authorizing  Dis- 
claimers.—  See  note  i. 

69.  c.  Disclaimer  Unreasonably  Neglected  or  De- 
layed. —  See  note  i. 

68.    e.  Costs  Where  Disclaimer  Entered  After  Suit. 

—  See  note  2. 

64.  XL   PABTIE8  TO  A0TI0K8   OE  SUITS  FOB  IHFBIHGEMENT  — 

1.  Plaintiff — a.  In  General  —  (2)  Ownership  at  Time  of  Action 
or  Suit  —  But  Suit  in  Equity  for  Iignnotion.  —  See  note  4. 

65.  (3)  Parties  in  Interest  —  If  There  Are  Several  Parties  in  Interest. 

—  See  note  1 . 


phia  Pneumatic  Tool  Co.,  ii8  Fed.  Rep. 
852. 

Temporary  Ooenpation  of  Spaoe  at  an 
Exposition  by  a  corporation  does  not 
constitute  a  regular  and  established 
place  of  business.  L.  E.  Waterman  Co. 
V.  Parker  Pen  Co.,  loo  Fed.  Rep.  544. 

Senrioe  of  ?rooess  at  a  Plaoe  of  Bnsiness 
of  a  corporation  is  not  conclusive  that 
such  place  was  a  regular  and  established 
place  of  business.  L.  E.  Waterman  Co. 
V.  Parker  Pen  Co.,  100  Fed.  Rep.  544. 


Air  Brake  Co.  v,  Christensen  Engfincer- 
ing  Co.,  126  Fed.  Rep.  764. 

Bismiflsal  of  the  Action  in  One  Blstriet 
does  not  bar  action  between  the  same 
parties  in  another  district.  Singer  Mfg. 
Co.  V.  Cramer,  109  Fed.  Rep.  652,  48 
C^.  L>.  A.  5^^* 

59.  1.  Standard  Scale,  etc.,  Co.  v, 
McDonald,  127  Fed.  Rep.  709. 

61.  1.  Cambria  Iron  Co.  v,  Carnegie 
Steel  Co.,  (C.  C.  A.)  96  Fed.  Rep.  850. 

Disclaimer  of  Part  Constituting  Patenta- 


Suit   Brought   in   District   of   Selling    bility.  —  A    patentee    cannot    patent    a 


Agent.  —  Under  the  contractual  rela- 
tions existing  between  a  manufacturing 
corporation  and  another  corporation  act- 
ing as  the  former's  selling  agent,  it  was 
held  that  the  manufacturing  corporation, 


structure  and  by  disclaimer  withdraw 
the  invention  which  makes  the  structure 
patentable.  Otis  Elevator  Co.  v.  Port- 
land Co.,  (C.  C.  A.)  127  Fed.  Rep.  557. 
63.    1.  Inference  of  Unreasonable  Delay 


participating  in  the  infringement,  could     Bepelled.  —  Thompson  v,  N.  F.  Bushnell 


be  sued  in  the  district  where  the  cor- 
poration selling  agent  had  a  regular  and 
established  place  of  business.  Thomson- 
Houston  Electric  Co.  v.  Bullock  Elec- 
tric Co.,  101  Fed.  Rep.  587. 

Veoessity  of  Pleading  Privilege.  —  The 
personal  privilege  of  the  defendant  to 
be  sued  only  in  the  districts  referred 
to  in  the  act  must  be  pleaded  or  it  will 
be  considered  waived.  General  Electric 
Co.  V,  Wagner  Electric  Mfg.  Co.,  123 
Fed.  Rep.  loi.  An  appearance  and  fail- 
ure to  object  before  answer  will  consti- 
tute a  waiver.  U.  S.  Consolidated 
Seeded  Raisin  Co.  v.  Phoenix  Raisin 
Seeding,  etc.,  Co.,  124  Fed.  Rep.  234. 

Lack  of  Proof  of  Infringement  Within 
the -Distriet  may  be  raised  by  motion  to 
dismiss  at  the  completion  of  the  com- 
plainant's testimony.  Streat  v.  Ameri- 
can Rubber  Co.,  115  Fed.  Rep.  634. 

A  Demurrer  to  the  Jurisdiction  of  the 
Person  is  not  proper.  The  objection 
should  be  taken  by  a  special  appearance 
and  a  plea  or  answer.     Westinghouse 


Co.,  (C.  C.  A.)  96  Fed.  Rep.  238. 

63.  2.  Metallic  Extraction  Co.  r. 
Brown,  no  Fed.  Rep.  665,  49  C.  C.  A. 
147;  Fairbanks  v.  Stickney,  (C.  C.  A.) 
123  Fed.  Rep.  79. 

64.  4.  Gormully,  etc.,  Mfg.  Co.  v, 
Stanley  Cycle  Mfg.  Co.,  90  Fed.  Rep. 
279. 

Suit  by  Legal  Against  Equitable  Owner. 

—  The  legal  owner  of  a  patent  cannot 
maintain  a  suit  for  infringement  against 
the  equitable  owner  to  whom  the  former 
is  under  contract  to  assign.  Schmitt  v. 
Nelson  Valve  Co.,  121  Fed.  Rep.  93. 

65.  1.  Chisholm  v.  Johnson,  106 
Fed.  Rep.  191. 

Beoessary  Parties  Generally.  —  See 
Lalance,  etc.,  Mfg.  Co.  v.  Haberman 
Mfg.  Co.,  93  Fed.  Rep.  197. 

Belationship  Between  Cocomplainants. 

—  In  an  infringement  suit  brought  by 
the  owner  of  the  patent  and  another  it 
is  of  no  concern  whether  the  relation- 
ship between  the  two  is  governed  by  an 
agreement  of  license  or  one  in  restraint 
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63.    b.  Assignees —  (i)  Action  or  Suit  in  Name  of  Assignee 

or  Assignor  —  (a)  In  General  —  Later  Statutat.  —  See  notes  3,  4. 

86«     (b)  Hatnre  of  Asiignment  Entitling  AitignM  to  8aa  —  Aisignment  at 
Diitingnifliod  from  Licenie.  —  See  note  I. 

67,  (2)  Joinder  of  Assignee  and  Assignor  —  (a)  In  General. — 
See  note  3. 

68.  (b)  Astignment  of  XTndlYlded  Intereet.  —  See  note  2. 

yo.    c.  Licensees  —  ( i )  Suits  By  or  on  Behalf  Of —  (a)  At  Law. 
—  See  note  2. 

(b)  In  Equity  —  lioeniee  Can  Only  Join  with  Legal  Owner.  —  See 
note  3. 

yi.     See  note  i. 

Joinder  of  Owner  Againet  Consent.  —  See  note  2. 
8nit  Againit  Patentee  in  Lioeniee*!  Hame.  —  See  note  3. 
(2)  As  Necessary  or  Proper  Parties  —  (a)  Simple  Lioonseee.  — 
See  note  4. 


of  trade.  All  that  the  defendant  can 
ask  is  that  the  suit  be  carried  on  by 
parties  who  are  entitled  to  do  so.  Cimi- 
otti  Unhairing  Co.  v.  American  Fur  Re- 
fining Co.,  120  Fed.  Rep.  672. 

65.  3.  An  Aesignee  in  Insolyenoy, 
holding  no  assignment  from  the  record 
owner,  cannot  maintain  the  action. 
Jewett  V,  Atwood  Suspender  Co.,  100 
Fed.  Rep.  647. 

4.  An  Aflsignee  of  the  Next  of  Kin  of 
an  intestate  may  maintain  a  suit  for  in- 
fringement. Winkler  v.  Studebaker 
Bros.  Mfg.  Co.,  105  Fed.  Rep.  190. 


confers  a  mere  equity  and  not  the  legal 
title  of  an  assignee  sufficient  to  enable 
the  latter  to  maintain  suit  for  infringe- 
ment. Milwaukee  Carving  Co.  v.  Bruns- 
wick-Balke  Collender  Co.,  (C.  C.  A.) 
126  Fed.  Rep.  171. 

67.  8.  Union  Trust  Co.  v.  Walker 
Electric  Co.,  122  Fed.  Rep.  814. 

68,  2.  Lalance,  etc.,  Mfg.  Co,  v. 
National  Enameling,  etc.,  Co.,  108  Fed. 
Rep.  7T. 

Assignor  Betaining  Joint  Bight  with 
Assignee.  —  Where  an  assignor  grants 
to    the    assignee    the    exclusive    right, 


A    Suit    by    an  Assignee  Against  an    jointly  with  himself,  to  make,  use,  and 


Assignor  Patentee  is  proper  where  the 
latter  infringes.  Continental  Wire 
Fence  Co.  r.  Pendergast,  126  Fed.  Rep. 
381. 

66.  1.  Patent  Button  Co.  v.  Pitcher, 
95  Fed.  Rep.  479 ;  Goss  Printing-Press 
Co.  V.  Scott,  108  Fed.  Rep.  253,  47  C. 
C.  A.  302,  reversing  103  Fed.  Rep.  650, 
rehearing  denied  no  Fed.  Rep.  402,  49 
C.  C.  A.  97 ;  General  Electric  Co.  v. 
Wagner  Electric  Mfg.  Co.,  123  Fed. 
Rep.  loi  ;  Canda  v,  Michigan  Malleable 
Iron  Co.,  (C.  C.  A.)   124  Fed.  Rep.  486. 

Assignment  or  Grant  of  Entire  Bight. 
—  Bliss  V.  Reed,  102  Fed.  Rep.  903. 

An  Assignee  of  Patent  Bights,  and  not 
of  the  mere  claim  for  infringement,  is 
the  assignee  contemplaterl.  The  former 
can  and  the  latter  cnnnot  maintain  an 
action  at  law  for  infringement  in  his 
own  name.  Webb  v.  Goldsmith,  127 
Fed.  Rep.  572. 

An  Exeoutory  Contract  for  the  Assign- 
ment of  an  invention  not  then  in  being 


sell  the  invention,  there  is  reserved  in 
the  assignor  such  an  interest  in  the  pat- 
ent as  to  make  him  a  necessary  party 
in  a  suit  for  infringement  brought  by 
the  assignee.  Postal  Tel.  Cable  Co.  v. 
Netter,  102  Fed.  Rep.  691. 

70.  8.  New  York  Continental  Jew- 
ell Filtration  Co.  v.  Sullivan,  iii  Fed. 
Rep.  1 79 ;  Atwood  Lock  Co.  v.  Yale, 
etc.,  Mfg.  Co.,  115  Fed.  Rep.  332. 

8.  Owatonna  Mfg.  Co.  v.  Fargo,  94 
Fed.  Rep.  519;  Excelsior  Wooden-Pipe 
Co.  V.  Allen,  104  Fed.  Rep.  553,  44 
C.  C.  A.  30;  Chisholm  v.  Johnson,  106 
Fed.  Rep.  191 ;  Bowers  Hydraulic 
Dredging  Co.  v,  Vare,  112  Fed.  Rep.  63. 

71,  1.  See  Newton  v.  McGuire,  57 
Fed.  Rep.  614. 

8.  Excelsior  Wooden-Pipe  Co.  v. 
Allen,  104  Fed.  Rep.  553,  44  C.  C.  A.  30. 

8.  Smith  V.  Ridgely,  103  Fed.  Rep. 
875»  43  C.  C.  A.  365. 

4.  Peters  v.  Union  Biscuit  Co.,  iso 
Fed.  Rep.  679. 
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79.    (b)  XzeliiiiT*  lioMiMM.  —  See  notes  2,  3. 

d.    Executors    and    Administrators  —  (i)    WArn 

Proper  Parties.  —  See  note  4. 

78.    2.  Defendant  —  tf.  In  General  — (i)  Proper  Parties.— 
See  note  2. 

74,     (3)  Joinder  of  Joint  Infringers  —  Propriety  of  Joining  InlMngon. 

—  See  note  2. 

75,  b.  Agents.  —  See  note  3. 

76.  c.  Corporations  and  Their  Officers  and  Agents 

—  Joindor  of  Offieers  and  Agents.  —  See  note  3. 

77.     Porional  Bespondbility  Teit  of  KeooMity  to  Join  Offloort.— See  note  I. 

78.    3.  Defect   of   PartieB  — How   Objection    Made  — ^.  Non- 
joinder OR  Misjoinder  of  Puvintiffs.  —  See  note  3. 
c.  Objections  Waived.  —  See  note  5. 


73,    2.  Chisholm    v.    Johnson,    106  74*    8.   Parramore    v,    Joseph,    109 

Fed  Rep.  191.  Fed.  Rep.  332. 

8.  Former   Lioensee   Entitled  to  Past  75.    8.  A  Snit  Against  an  Agent  In- 

Damages.  —  An   exclusive   licensee   who  dividnally  may  be  maintained  where  he 

has  parted  with  his  rights  should  not  is  guilty  of  infringement  though  he  is 

be  joined  in   a  suit  in   equity  for  in-  merely  an  agent  on  stated  salary,  not 

fringement  merely  because  he  may  be  reserving   to    himself    a    share    of   the 

entitled  to  past  damages  for  infringe-  profits.     Graham  v.  Earl,  (C.  C.  A.)  92 

ment.      Victor    Talking    Mach.    Co.    v.  Fed.  Rep.   155. 


American   Graphophone   Co.,    118   Fed. 
Rep.  50. 


Joinder   of  Agent   with  Principal.  — 

In   Westinghouse   Electric,   etc.,   Co.  v. 


4.   See  Superior  Drill  Co.  v.  Ney  Mfg.     Mutual  L.  Ins.  Co.,  129  Fed.  Rep.  213, 


Co.,  98  Fed.  Rep.  734. 


it    was    held    that    in    the    absence    of 


Joinder  of  Bepreeentativei  in  Salt  by  special  cause  an  agent  is  not  charge- 

Edrs.  —  The  representatives  of  the  de-  able    as    such    with    infringement,    and 

ceased  owner  of  a  patent  need  not  be  where  the  real  substantial  infringer  is 

joined  in  a  suit  brought  by  the  heirs  or  before   the   court  the  bill  will   be   dis- 

legatees  where  it  does  not  appear  that  missed  as  to  the  agent  for  misjoinder. 

the  estate  has  any  interest  in  the  suit.  76.    8.  Preiident    of   Corporation    at 

Haarmann  v.   Lueders,    109   Fed.   Rep.  Party  Defendant.  —  See   Farmers'   Mfg. 


Co.  V.  Spruks  Mfg.  Co.,  119  Fed.  Rep. 

594. 

77,  1.  Hutter  r.  De  Q.  Bottle  Stop- 
per Co.,  (C.  C.  A.)   128  Fed.  Rep.  283. 

Corporation  Hot  Insolvent  and  Offleen 
Not  Personally  Onilty  or  Interested. — 
can   Tube  Works  v.   Bridgewater   Iron     See  Bowers  v,  Atlantic,  etc.,   Co.,    104 


325. 

73*  8.  Excelsior  Wooden- Pipe  Co. 
V.  Seattle,  117  Fed.  Rep.  140,  55  C.  C. 
A  156. 

A  8nit  hy  the  licenior  Againit  the 
cannot  be  maintained.    Ameri- 


Co.,  124  Fed.  Rep.  782. 


Fed.  Rep.  887 ;  Loomis-Mnnning  Filt^^ 


The  Real  Substantial  Infringer  is  the  Co.  v.  Manhattan  Filter  Co.,  117  Fed. 
party  who  should  ordinarily  be  made  Rep.  325;  Greene  f.  Buckley,  120  FeJ. 
the    defendant.      American    Pneumatic     Rep.  955. 


Tool  Co.  V,  Bigelow  Co.,  100  Fed.  Rep. 
467. 


Offloers    as    Joint    Tortfeasors.  ~  The 

general  executive  officers  of  a  corpora- 


Withdrawal  of  Privy  Who  Is  Not  Party,  tion   participating  in   the  infringement 

—  Where  a  corporation  enters  upon  the  may  be  made  parties  as  join  tortfeasors, 

defense  of  an  infringement  suit  because  Peters  v.  Union  Biscuit  Co.,   120  Fed. 

of  a  contract  with  the  defendant  that  it  Rep.  679. 

will  so  defend,  but  is  not  made  a  party  7§.     3,  Where  Profert  Is  Xade  of  As- 

to  the  suit,  it  may  withdraw  therefrom  slgnment.  —  See  Atherton  Mach.  Co.  v. 

at  any   time.     American    Graphophone  Atwood-Morrison    Co.,    102    Fed.    Rep. 

Co.  V.  National   Gramophone  Co.,   105  949,  43  C.  C.  A.  y2. 

Fed.  Rep.  434.  5.   Peters  v.  Union   Biscuit  Co.,   120 
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79,    d  Amendment  and  Dismissal.  —  See  notes  i,  2. 
83.    XU  AoTiOH  AT  Law  fob  iHFBiHeEKEif t  —  3.  Declaration 

—  c.  Describing    or    Designating    Patent  —  Profert  — 

i«ttiiig  Oat  Sabttanee.  —  See  note  I. 

91  •    6.  Pleading  Want  of  Patentability  and  Prior  State  of  Art  — 
Prior  8tote  of  Art.  —  See  note  2. 

7.  Demnrrer  —  a.  In  General.  —  See  note  3. 
9S.    9.  Trial.  —  See  note  i. 
\  10.  Verdict.  —  See  note  2. 

9S.    xm  Suit  in  Eqtiitt  fob  Iffbihoekeht  —  1.  Bill  — a. 

Joinder  of  Causes  of  Action  or  Defendants  —  Multifari- 
ousness— (2)  Uniting  Different  Grounds  of  Relief .--^^^  notes  i,  2. 
(3)   Uniting  Several  Patents  —  Wh«o  Patonto  Cannot  Bo  or  Are 
Vot  Conjointly  iTiod.  —  See  notes  3,  4. 

Fed.  Rep.  679;  Kirchberger  v.  Ameri-  Invention  Ii  a  Question  of  Faet  for  tbe 
can  Acetylene  Burner  Co.,  124  Fed.  Jnry,  there  being  sufficient  evidence  to 
Rep.  764.  warrant  its  submission.     Willis  v.  Mil- 

Olgootion    by    Court    8na    Sponte.  —     ler,  (C.  C.  A.)  121  Fed.  Rep.  985. 
Whether   the    objection    of    misjoinder        3*  Vordiot  on  Conflicting  Evidenoo  Hot 
of  parties  in  an  infringement  suit  can     Disturbed.  —  Graham    v.    Earl,    (C.    C. 
or  cannot  properly  be  taken  by  way  of     A.)   82  Fed.  Rep.  tij. 
answer,  the  court  sua  sponte  may  give 
effect    to    it   whenever    that   course    is 
deemed  conducive  to  the  due  and  con- 
venient administration  of  justice.    Chis- 
holm  r.  Johnson,  106  Fed.  Rep.  191. 

70,  1.  Owatonna  Mfg.  Co.  v.  Fargo, 
94  Fed.  Rep.  519;  Tesla  Electric  Co.  v. 
Scott,  97  Fed.  Rep.  588. 

8.  Misjoinder  of  Defendants.  —  A  bill 
for  infringement  may  be  dismissed  as  to 


Jury  Disregarding  Instruotion.  —  Gra- 
ham V,  Earl,  (C.  C.  A.)  82  Fed.  Rep. 
737. 

The  Verdict  Is  Conclusive  on  ques- 
tions of  want  of  novelty  and  infringe- 
ment, where  the  jury  was  properly  in- 
structed, unless  there  is  no  evidence  to 
sustain  it.  Beach  v.  Hobbs,  (C.  C.  A.) 
92   Fed.   Rep.    146. 

9ft.  1.  Sesoission  of  Contract  and  In- 
defendants  improperly  joined  without  dis-    fiingement   make   a  bill   demurrable  in 


missing  as  to  all.  Consolidated  Car- 
Heating  Co.  V,  West  End  St.  R.  Co., 
(C.  C.  A.)  85  Fed.  Rep.  662. 

§3.  1.  Sufficiont  Description  or  Desig- 
nation of  Patent.  —  Giving  the  name  of 
the  invention  and  specifically  referring 
to  the  letters  patent  for  further  de- 
scription is  sufficient.  Graham  v.  Earl, 
(C.  C.  A.)  82  Fed.  Rep.  737»  (C.  C. 
A.)  92  Fed.  Rep.  155. 

91.  2.  Overweight  Counterbalance 
Elevator  Co.  v.   Improved  Order,   etc., 


the  federal  courts  where  the  former 
ground  is  the  governing  one.  Standard 
Dental  Mfg.  Co.  v.  National  Tooth  Co., 
95    Fed.    Rep.   291. 

A  Bill  for  Inltingement  and  Unfair  Trade 
is  multifarious  where  the  unfair  trade 
is  alleged  before  the  grant  of  the 
patent.  Ball,  etc.,  Fastener  Co.  v.  Cohn, 
90  Fed.  Rep.  664. 

2.  United  Cigarette  Mach.  Co.  v. 
Wright,    132    Fed.    Rep.    195. 

Infringement  of  Patent  and  of  Trade* 


(C,  C.  A.)  94  Fed.  Rep.  155;  Myers  v.     mark.  — Adam  v.  Folger,  120  Fed.  Rep. 


Sternheim,  (C.  C.  A.)  97  Fed.  Rep.  625. 

8.  Ewart  Mfg.  Co.  v.  Baldwin  Cycle- 
Chain  Co.,  91  Fed.  Rep.  262. 

93.  1.  Direction  of  Verdict.  —  See 
Overweight  "Counterbalance  Elevator  Co. 
V.  Improved  Order,  etc.,  (C.  C.  A.)  94 
Fed.  Rep.  155. 

Court  Tries  Question  of  Kovelty  Where 
Jury  Waived.  —  American  Sales  Book 
Co.  V,  Bullivant,  117  Fed.  Rep.  255, 
S4  C.  C.  A.  287. 


260,  56  C.  C.  A.  540 ;  Animarium  Co, 
V.  Neiman,  98  Fed.  Rep.  14. 

Bill  for  Infringement  Alleging  Contract 
Made  by  Defendant.  —  See  Richmond 
Mica  Co.  V.  De  Clyne,  90  Fed.  Rep.  661. 

Infringement  and  Belief  Against  Void 
Assignment.  —  See  Atherton  Mach.  Co. 
r.  Atwood- Morrison  Co.,  102  Fed.  Rep. 
949,  43  C.  C.  A.  72. 

8.  Louden  Machinery  Co.  v.  Ward, 
96   Fed.   Rep.   232. 
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96. 
970 


98. 


Bill  on  Several  Patents  Not  NeoeMarily  XnltUuioni.  —  See  note  I. 
Where  Patents  Can  Be  or  Are  Coi^ointly  Used.  —  Sec  note  I. 
(4)   Uniting  Several  Defendants.  —  See  note  2. 
b.  Allegations  of  Bill— (i)  In  General.  —  See  note  3. 
^2)  Showing  Equitable  Jurisdiction.  —See  note  i. 
3)  As  to  Prior  Adjudications.  —  See  note  3. 
[4)  As  to  Title  or  Ownership  —  (a)  In  eeneral.  —  See  note  4. 


Off.    4.   Russell    V,    Winchester    Re- 
peating Anns  Co.,  97  Fed.  Rep.  634. 


8.  The  Btatntory  Beqnlremeots  covered 
by  Rev.  Stat.  U.  S.,  55  4883-4886,  must 


1.  Wilkins     Shoe-Button     Fas-     be  alleged  in  the  bill.  American  Grapho- 


tener  Co.  r.  Webb,  89  Fed.  Rep.  982; 
Animarivim  Co.  v.  Neiman,  98  Fed.  Rep. 
14. 


phone  Co.  v.  National  Phonograph  Co., 
127  Fed.  Rep.  349. 
XTsoal  Form  of  Bill  Approved.  —  The 


Joinder  Where  Ownership  Diverse.  —  well-established    rules    governing    the 

In  Chisholm  v.  Johnson,  106  Fed.  Rep.  form  of  bill  in  patent  suits,  repeatedly 

191,  it  was  held  that  while  the  joinder  sanctioned   by    judges    learned    in    the 

of  patent  owners  as  complainants,  where  patent   law,   should   not   be   inconsider- 

some  of  them  have  no  legal  ownership  ately   altered  or   disturbed.     Relief,   if 

of   or   legal   interest    in    some    of    the  any  be  needed,  must  be  sought  in  the 

patents  sued  on,  is  a  course  which  gen-  equity  rules  of  the  Supreme  and  Circuit 

erally   should   not   be   encouraged,   and  Courts.    American  Graphophone  Co.  v. 


while  it  appeared  that  one  of  the  com- 
plainants in  the  case  at  bar  was  the 
sole   owner  of   two   of   the   patents   in 


National  Phonograph  Co.,  127  Fed.  Rep. 

349. 

Interrogatories    in  the  bill,  relating 


suit  and  the  three  complainants   were  to   facts   regarding  the  making  of   the 

the  joint  owners  or  owners  in  common  alleged  infringing  articles,  though  some- 

of  the  remaining  two  yet  objection  on  what    broad    in    their    scope,    may    be 

these  grounds   could   not  be  sustained  allowed  where  the  validity  of  the  patent 


on  the   facts  disclosed. 

Objection  to  Mnltlfarionsness.— Whether 
the   objection   of   multifariousness   can 


is  not  in  issue.    Haarmann  v,  Lueders, 
109  Fed.  Rep.  327. 
Alleging  Estopp^  to  Anticipate  Defense 


or   cannot   properly    be    taken   by   way  of   Invalidity. —  Where  the  complainant 

of  answer,   it  is   well   settled  that  the  relies    on   the    defendant's   estoppel   to 

court  sua  sponte  may  give  effect  to  it  contest  the  validity   of  the  patent,   he 

whenever  that   course  is  deemed   con-  should   plead   the   estoppel   by   way   of 

ducive  to  the  due  and  convenient  ad-  anticipation.      Newark    Spring-Mattress 


ministration    of    justice.      Chisholm    v. 
Johnson,  106  Fed.  Rep.  191. 
97.     1.  Chisholm    v.    Johnson,     106 


Co.  V.  Ryan,  102  Fed.  Rep.  693,  42  C. 
C.  A.  594. 
98.    1.  Per  a  Soffloient  Averment  of 


Fed.  Rep.  191 ;  Elliott,  etc.,  Book-Type-  Irreparable  Iigory  see  Wyckoff  v.  Wag- 
writer  Co.  V.  Fisher  Typewriter  Co.,  ner  Typewriter  Co.,  88  Fed.  Rep.  515. 
109  Fed.  Rep.  330;  Parramore  v.  8.  Where  Ho  Preliminary  Iignnotion  Is 
Joseph,  109  Fed.  Rep.  332;  Continental  Asked,  an  allegation  in  the  bill  relating 
Gin  Co.  V.  F.  H.  Lummus  Sons'  Co.,  to  a  decree  sustaining  the  complainant's 
no  Fed.  Rep.  390;  Edison  Phonograph  patent,  entered  upon  consent,  is  imperti- 
Co.  V.  Victor  Talking   Mach.  Co.,   120  nent  and  will  be  expunged  on  motion. 


Fed.   Rep.   305. 

Joinder  of  an  Expired  and  an  Unezpired 
Patent    will  not  render  the  bill  bad  on 


Haarmann  v.   Lueders,    109   Fed.   Rep. 

327- 
Immaterial  Allegations  relative  to  con- 


demurrer  for  multifariousness,  where  sent  decrees,  or  interference  proceed- . 
because  of  conjoint  use  the  profits  and  ings  against  strangers,  will  be  stricken 
damages  as  to  each  ,cannot  be  appor-  out  on  motion.  Western  Electric  Co. 
tioned  or  separated.  Huntington  Dry  v.  Williams-Abbott  Electric  Co.,  83  Fed. 
Pulverizer     Co.     v.     Virginia-Carolina     Rep.  842. 

4.  A   Substantial   Averment   of   Title 
at  th^  date  of  filing  the  bill  is  sufHcient. 


Chemical  Co.,  130  Fed.  Rep.  558. 

8.  Animarium  Co.  v.  Neiman,  98  Fed. 
Rep.  14;  Parramore  v,  Joseph,  109  Fed.     Arrott  v.  Standard  Mfg.  Co.,  113  I^ed. 


Rep.  332. 


Rep.  1 014. 
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99.  (b)  Boito  by  AsiignMf.  —  See  note  I. 

Dedaction  of  Title.  —  See  note  2. 
(o)  Claims  for  Prior  Infringoment.  —  See  note  3. 
(5)  Description  of  Invention  or  Prof ert  of  Patent  —  (»)  In 
Otnoral.  —  See  note  4. 

100.  fo)  Whore  Profert  Kade.  —  See  note  I. 

(7)  Relative  to  Prior  Patents  or  I)escriptiony  Public  Use 
or  Sale  —  Prior  Patent  or  Deeoription.  —  See  note  4. 
Pnblio  Uie  or  Bale.  —  See  note  5. 

101.  (8)  Of  Infringement  —  (a)  In  General.  —  See  note  I. 


99.  1.  Alleging  Title  on  Information 
and  Belief,  without  a  direct  averment, 
though  informal,  is  sufficient  where  the 
title  is  derived  by  assignment.  Elliott, 
etc.,  Book-Typewriter  Co.  v.  Fisher 
Typewriter  Co.,  109  Fed.  Rep.  330. 

Annexing  the  Patent  lesned  to  the 
Aisignee  is  not  sufficient  as  a  substitute 
for  an  averment  showing  the  assignee's 
title  to  the  patent.  American  Grapho- 
phone  Co.  r.  National  Phonograph  Co., 
127  Fed.  Rep.  349. 

Profert  and  Oyer  of  Aisignmenti.  — 
A  bill  making  profert  of  patent  assign- 
ments on  which  the  complainant's  title 
is  based  will  be  treated  as  surplusage 
not  entitling  the  defendant  to  oyer,  such 
profert  being  unnecessary  because  the 
assignments  are  not  required  to  be 
under  seal.  Atherton  Mach.  Co.  v.  At- 
wood-Morrison  Co.,  102  Fed.  Rep.  949, 
43  C.  C.  A.  72. 

2.  Allegations  of  Derivation  of  Title 
from  the  inventor  and  patentee, 
through  an  intermediate  assignee,  show 
a  prima  facie  title  in  the  complainant 
making  good  his  standing  in  the  federal 
courts.  Atherton  Mach.  Co.  v.  Atwood- 
Morrison  Co.,  102  Fed.  Rep.  949,  43  C. 
C.  A.  72. 

3.  Superior  Drill  Co.  r.  Ney  Mfg. 
Co.,  98  Fed.  Rep.  734. 

4.  Welsbach  Light  Co.  v.  Rex  Incan- 
descent Light  Co.,  87  Fed.  Rep.  4^77. 

The  Filing  of  an  Application  need  not 
be  set  forth.  Bowers  v.  Bucyrus  Co., 
132   Fed.   Rep.   39. 

100.  1.  Effeet  of  Profert  —  Demurer. 
—  Where  the  bill  makes  profert  of  the 
patent  it  is  better  practice,  on  demurrer, 
to  consider  the  patent  as  if  it  were 
set  forth  in  the  bill  and  to  look  into 
it  to  see  if  it  is  valid  on  its  face. 
Fowler  v.  New  York,  no  Fed.  Rep.  749. 

4.  Consolidated  Fastener  Co.  v.  Hays, 
(C.  C.  A.)  100  Fed.  Rep.  984. 

Patent  Granted  Prior  to  Jan.  1, 1898.  — 


Under  Rev.  Stat.  U.  S.,  §  4886,  as 
amended  by  Act  Cong.  1897,  a  bill  for 
infringement  need  not  allege  the  facts 
relative  to  prior  patents,  publication, 
public  use  or  sale,  etc.,  for  more  than 
two  years,  etc.,  in  accordance  with  the 
terms  of  such  amendment,  where  the 
patent  on  which  the  bill  is  based  was 
granted  prior  to  Jan.  i,  1898.  Rub- 
ber-Tire Wheel  Co.  v.  Davie,  100  Fed. 
Rep.  85. 

The  Amendments  to  Rev.  Stat  IT.  8.,  §§ 
4886,  4887  relating  to  the  description 
or  patenting  more  than  two  years  prior 
to  the  application  for  patent  or  less 
than  seven  months  after  the  filing  of 
an  application  abroad,  must  be  covered 
by  the  allegations.  Elliott,  etc.,  Book- 
Typewriter  Co.  V.  Fisher  Typewriter 
Co.,  109  Fed.  Rep.  330;  Parramore  v, 
Joseph,  109  Fed.  Rep.  332. 

6.  Hayes- Young  Tie  Plate  Co.  v.  St. 
Louis  Transit  Co.,  130  Fed.  Rep.  900. 

Positiye  and  Not  Indirect  Avermenti 
relative  to  public  use  or  sale  must  be 
made.  Averments  on  belief  are  not 
sufficient.  Consolidated  Fastener  Co.  v. 
Hays,  (C.  C.  A.)  100  Fed.  Rep.  984, 
holding,  however,  that  an  averment  of 
no  knowledge  or  use  by  others  was  suffi- 
cient without  adding  "  in  this  country." 

101,  1.  Alleging  Infringement  on  In- 
formation and  Belief  in  the  form  "  your 
orator  shows  "  is  sufficient  as  a  matter 
of  pleading.  Murray  Co.  v.  Continental 
Gin  Co.,  126  Fed.  Rep.  533. 

Necessity  of  Direct  Averment.  —  An 
allegation  of  infringement  beginning 
"  said  defendant  ♦  ♦  ♦  did  as  your 
orator  is  informed  and  believes,"  etc., 
is  demurrable,  the  objection,  though 
rather  hypercritical,  being  sound.  The 
correct  form  of  averment  is  that  the 
"  plaintiff  has  been  informed  and  be- 
lieves and  therefore  avers."  Wyckoff 
V.  Wagner  Typewriter  Co.,  88  Fed.  Rep. 

515. 
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lOl.     (b)  How  AUegationi  Made.  —  See  note  2. 

1419.    ( lo)  O/  Damages  arid  Profits,  —  See  note  2. 

{i  i)  Relative  to  Laches.  —  See  note  3. 
103.    c.  Prayer  for  Process.  —  See  note  i. 

d.   Verification  of    Bill  — (i) /«   General. — See 


note  2. 
104. 
lOS. 


2.  Sapplemental  BilL  —  See  note  i . 

3.  Cross-bill  —  when  Hot  Pemissible.  —  See  note  I. 

4.  Answer  or  Plea  — <z.  Necessity  of  Setting   Up 
Defenses  —  (i)  In  General,  —  See  note  3. 

106.  (2)  Special  Defenses  Allowed  by  Statute —  (a)  Undm:  Hotioa 
in  Anawer.  —  See  note  2. 

107.  (b)  HeoMiity  of  Kotioe  in  Aniwer.  —  See  note  I. 
no.    (5)  Prior  State  of  Art.  —  See  note  i. 


101.  S.  Spedfloation  of  Particular 
Cnainia  Infringed.  —  Unless  in  exceptional 
instances  a  general  charge  of  infringe- 
ment is  sufficient,  and  the  complainant 
will  not  be  required  to  specify  the  several 
claims  relied  on  to  support  the  charge 
of  infringement.  Morton  Trust  Co.  v. 
American  Car,  etc.,  Co.,  (C.  C.  A.)  139 
Fed.  Rep.  916;  Johnson  v.  Columbia 
Phonograph  Co.,  106  Fed.  Rep.  319.  But 
where  the  patept  has  numerous  claims 
relating  to  different  groups  of  elements, 
and  many  details,  specification  of  the 
particular  claims  infringed  may  be  re- 
quired. Russell  V.  Winchester  Repeat- 
ing Arms  Co.,  97  Fed.  Rep.  634 ;  Morton 
Trust  Co.  V.  American  Car,  etc.,  Co., 
121   Fed.  Rep.   132. 

ll^«  S.  American  Graphophone  Co. 
r.  National  Phonograph  Co.,  127  Fed. 
Rep.  349. 

S.  AUe^tions  Hot  Showing  Laehee.  — 
U.  S.  Mitis  Co.  V.  Detroit  Steel,  etc., 
Co.,  (C.  C.  A.)  122  Fed.  Rep.  863. 

103.  1.  A  Special  Prayer  for  Iiguno- 
tion  ProooM  should  be  made  in  accord- 
ance with  equity  rule  21,  or  the  bill 
will  be  demurrable.  American  Grapho- 
phone Co.  V,  National  Phonograph  Co., 
127  Fed.  Rep.  349. 

2.  Verifloation  in  Poiitive  Terma  is  un- 
necessary where  the  bill  is  not  used  as 
evidence  to  secure  an  injunction  pen- 
dente lite.  U.  S.  Mitis  Co.  v.  Detroit 
Steel,  etc.,  Co.,  (C.  C.  A.)  122  Fed.  Rep. 
863. 

IM.  1.  A  Sapplemental  BiU  Attack- 
ing Jnriedietion  After  Decree  was  not 
permitted  under  the  circtmistances  of 
the  particular  case  in  Bliss  v.  Reed,  113 
Fed.  Rep.  946. 

When  a  Hew  Infringement  Occnn  After 


Suit  Filed,  if  the  cause  has  not  gone  to 
linal  decree  the  complainant  can  apply 
to  have  the  injunction  extended  to  in- 
clude the  new  device,  and  if  the  cause 
has  gone  to  final  decree  he  can  file  a 
new  bill.  A  supplemental  bill  in  the 
suit  for  the  new  infringement  is  im- 
proper. Westinghouse  Air  Brake  Co.  v. 
Christensen  Engineering  Co.,  126  Fed. 
Rep.  764. 

105.  1.  Westinghouse  Electric,  etc., 
Co.  V,  Mustard,  87  Fed.  Rep.  336. 

8.  Prior  Patentc  ac  Anticipationa  must 
be  pleaded.  Jonest/.  Cyphers,  1 1 5  Fed. 
Rep.  324. 

Collateral  Attack  on  Patent.  —  Patents 
regular  on  their  face  are  not  the  subject 
of  collateral  attack  in  a  suit  for  in- 
fringement, and  defenses  seeking  to 
attack  the  regularity  of  proceedings  in 
the  patent  office,  such  as  that  the  pay- 
ment of  the  final  fee  for  the  issuance 
of  the  patent  was  not  made  within  the 
six  months  prescribed  by  Rev.  Stat.  U. 
S.,  9  4885,  cannot  be  made  in  such 
proceeding.  Calculagraph  Co.  v.  Wilson, 
132  Fed,  Rep.  20. 

106.  2.  Arrott  v.  Standard  Sani- 
tary Mfg.  Co.,  113  Fed.  Rep.  389  (prior 
invention  and  use). 

107.  1.  Priority  of  Invention  must  be 
availed  of  by  notice,  or  evidence  to 
sustain  such  defense  will  not  be  con- 
sidered. Fay  V,  Mason,  120  Fed.  Rep. 
506. 

110.  1.  Parsons  v.  Seelye,  (C.  C. 
A.)  100  Fed.  Rep.  452 ;  Parsons  v.  New 
Home  Sewing  Mach.  Co.,  125  Fed.  Rep. 
386. 

Evidence  of  Prior  Patents  to  Show  State 
of  Art.  —  Jones  v.  Cyphers,  115  Fed. 
Rep.  324,  (C.  C.  A.)  126  Fed.  Rep.  753. 
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11©.    (6)   Want  of  Notice  or  Knowledge  of  Plaintiff's  Patent. 

—  See  note  2. 

111.    b.    Manner   of   Raising   Issues  —  By   Plea   or 
Answer  —  (i)  In  General.  —  See  notes  2,  3. 
119.    See  note  i. 

c.  Requisites  of  Answer  or  Plea— (i)  In  General 

—  The  Anfwcr.  —  See  note  4. 

113.  See  note  2. 

Pltft.  —  See  notes  3,  4, 

1 14.  AU  TMtt  StUed  On.  —  See  note  I. 


110.  8.  Hotioe  Alleged  and  Hot  Denied. 

—  Where  notice  of  the  patent  is  alleged 
in  the  bill  and  not  denied  in  the 
answer  the  defendant  is  answerable  for 
damages  and  profits,  especially  for  in- 
fringements persisted  in  after  suit 
brought.  U.  S.  Mitis  Co.  v.  Carnegie 
Steel  Co.,  89  Fed.  Rep.  206. 

111,  2.  A  Flea  May  Be  Pennitted  to 
Btand  ai  an  Aniwer  where  it  is  multi- 
farious by  relying  upon  the  indivisi- 
bility of  two  alleged  inventions  and  also 
upon  the  abandonment  of  one  of  them. 
Society,  etc.  v,  Lueders,  105  Fed.  Rep. 
633. 


Co.  V.  Interchangeable  Brake  Beam  Co., 
83   Fed.   Rep.  26. 

Interrogatories  as  to  whether  the  de- 
fendants had  infringed  and  whether 
future  infringements  may  be  anticipated 
are  proper  to  be  answered,  but  the  com- 
plainant has  no  right  by  interrogatories 
to  ask  for  details  of  the  defendants' 
business  with  which  he  has  no  concern 
until  he  shall  succeed  at  final  hearing 
in  establishing  the  validity  of  his  patent 
and  showing  his  right  to  an  accounting. 
Keller  v.  Strauss,  88  Fed.  Rep.  517. 

113,  2.  That  the  Complainant  Cor- 
poration Ii  a  Member  of  an  Illegal  Cor- 


8.  Chisholm  v.  Johnson,  84  Fed.  Rep.    poration     is  an  irrelevant  and  imperti- 


384. 

Prior  Invention  and  Uie  must,  under 
Rev.  Stat.  U.  S.,  §  4920,  be  raised  by 
notice  in  the  answer  and  not  by  plea. 
Arrott  V.  Standard  Sanitary  Mfg.  Co., 
113  Fed.  Rep.  389. 

Denial  of  Validity  by  Answer  After  Plea 
of  License  Withdrawn.  —  A  defendant 
i.s  not  estopped  to  deny  the  validity  of 
the  patent  because  of  a  plea  of  license, 
where  by  leave  of  court  he  withdrew 
the  plea  and  filed  an  answer  in  which 
a  license  is  not  pleaded.  Fry  r.  Rook- 
wood  Pottery  Co.,  90  Fed.  Rep.  494. 

119.  1.  Knox  Rock-Blasting  Co.  v. 
Rairdon  Stone  Co.,  87  Fed.  Rep.  969. 

Setting  Down  for  Argument  Plea  Aver- 
ring Cessation  of  Infringement  —  Where 
a  plea  averring  that  the  alleged  in- 
fringement had  ceased  prior  to  suit  and 
had  been  finally  abandoned  is  set  down 

for  argument  the  truth  of  the  plea  Plea  of  Uoense,  see  Barber  v.  National 
is  admitted  by  the  complainant,  and  Carbon  Co.,  (C.  C.  A.)  129  Fed.  Rep. 
the  bill  will  be  dismissed  if  the  court     370. 

is  satisfied  that  the  abandonment  is  in  Pleas  Relating  to  the  Ceesation  of  In- 
good  faith  and  final.  General  Electric  ftlngement  must,  in  order  to  bar  an  in- 
to. V.  New  England  Electric  Mfg.  Co.,     junction,  clearly  show  that  the  infringe- 


nent  allegation  in  an  answer  to  a  suit 
for  infringement.  Brown  Saddle  Co.  v. 
Troxel,  98  Fed.  Rep.  620 ;  National 
Folding-Box,  etc.,  Co.  v,  Robertson,  99 
Fed.   Rep.  985. 

8.  OAeial  Capacity  of  Corporate  OAoer. 
—  A  plea  setting  forth  substantially 
that  the  acts  of  infringement  committed 
by  the  defendant,  if  any  there  were, 
were  committed  by  him  in  his  official 
capacity  as  an  officer  of  a  corporation 
is  insufficient.  Fauber  v.  Springfield 
Drop- Forging  Co.,  98  Fed.  Rep.  119. 

4.  Plea  Averring  IndiyisibiUty  and 
Abandonment.  —  A  plea  relying  upon  the 
indivisibility  of  two  alleged  inventions 
and  also  upon  an  abandonment  to  the 
public  of  one  of  them  is  improper  and 
multifarious.  Society,  etc.  v.  Lueders, 
105  Fed.  Rep.  6.12. 

114.     1.  As  to  the  Bnfleieney  of  a 


.  123  Fed.  Reo.  310. 

4.  Material  Interrogatories  must  be  fully 
answered,  and  this  may  be  enforced  on 
motion.     National  Hollow  Brake  Beam 


ment  has  ceased  in  good  faith  and  will 
not  be  repeated  or  continued.  General 
Electric  Co.  V.  New  England  Electric 
Mfg.  Co.,  (C.  C.  A.)  128  Fed.  Rep.  738. 
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117.    e.  Amendment  of  Answer.  —  See  note  i. 
6.  Demurrer  —  a.  In  General.  —  See  note  3. 

118.     If  Bill  ]>0M  Not  Contain  Saqniiita  AUogationi.  —  See  note  I. 

119.    6.  Invalidity  of  Patent  — (i)  When  Applicable. — 
See  note  i. 

Whoro  Bill  Formally  Tendon  Proltrt.  —  See  note  2. 
(2)  Judicial  Notice  on  Demurrer.  —  See  note  3. 
130.     (3)  Sustaining  or   Overruling  Demurrer  —  If  Patent  Ii 
Void  for  Laek  of  Inyention.  —  See  notes  2,  3. 


A  plea  averring  cessation  of  infringe- 
ment before  suit  brought  will  be 
stricken  out  and  the  defendant  required 
to  answer  where  the  evidence  in  the 
record  is  contradictory  to  and  incon- 
sistent with  the  plea.  Silver  v.  J.  P. 
Eustis  Mfg.  Co.,  130  Fed.  Rep.  348. 

117.  1.  Amendment  Nnno  Pro  Tnne. 
—  Standard  Elevator  Interlock  Co.  v. 
Ramsey,  130  Fed.  Rep.  151. 

Aiiignmenta  may  be  introduced  by 
way  of  amendment  to  the  answer  to 
make  the  pleadings  conform  to  the 
proofs.  Patent  Button  Co.  v.  Pilcher, 
95  Fed.  Rep.  479- 

8.  Atherton  Mach.  Co.  v.  Atwood- 
Morrison  Co.,  102  Fed.  Rep.  949,  43 
C.  C.  A.  72  (demurrer  for  surplusage 
and  multifariousness  overrruled)  ;  West- 
inghouse  Air  Brake  Co.  v.  Christensen 


Bill  Hot  Showing  Laohei.  —  A  bill 
averring  infringement  "  after  the  is- 
suing of  the  letters  patent  as  afore- 
said and  after  the  2nd  day  of  July, 
1892,  and  before  the  commencement  of 
this  suit "  (suit  being  begun  December, 
1897)  does  not  import  that  the  defend- 
ant has  continuously  and  ever  since  the 
date  named  therein  infringed  the  patent, 
so  as  to  make  the  bill  demurrable  for 
laches  appearing  on  its  face.  Wyckoff 
V.  Wagner  Typewriter  Co.,  88  Fed.  Rep. 

515. 

119.  1.  American  Salesbook  Co.  v. 
Carter-Crume  Co.,  125  Fed.  Rep.  499. 

Where  the  Patent  la  Not  Xade  Part  of 
the  Bill  a  demurrer  is  not  applicable. 
Warner  Bros.  Co.  v.  Warren-Feather- 
bone  Co.,  97  Fed.  Rep.  604. 

Whether  the  Speeiiieation  and  Drawings 


Engineering  Co.,  126  Fed.  Rep.  764  (de-    Are  Clear  and  Exact  so  as  to  enable  one 


murrer  for  want  of  jurisdiction  of  per- 
son overruled) ;  Huntington  Dry  Pul- 
verizer Co.  V.  Virginia-Carolina  Chemi- 
cal Co.,  130  Fed.  Rep.  558  (demurrer 
for  laches  overruled). 

119.  1.  Bill  May  Be  Demnrred  to  — 
Allegations  Descriptive  of  Invention 
Lacking  or  Insufficient.  —  Welsbach 
Light  Co.  V.  Rex  Incandescent  Light 
Co.,  87  Fed.  Rep.  477. 

Abandonment  not  appearing  on  the 
face  of  the  bill  cannot  be  presented  on 
demurrer,  but  must  be  interposed  by 
answer  showing  the  facts.  Warren 
Featherbone  Co.  v.  Warner  Bros.  Co., 
92  Fed.   Rep.   990. 

Allegations  as  to  TTse,  Aoqniescence,  and 
Prior  A^jndieation.  —  A  bill  for  injunc- 
tion and  accounting  in  a  patent  suit  will 
not  be  bad  on  demurrer  because  it  does 
not  allege  that  the  complainant  has  ever 
put  or  allowed  others  to  put  the  in- 
vention into  use,  or  that  the  rights  of 
the  owner  of  the  patent  have  been 
acquiesced  in  or  its  validity  deter- 
mined in  an  action  at  law.  Wyckoff  v. 
Wagner  Typewriter  Co.,  88  Fed,  Rep. 
515. 


skilled  in  the  art  to  construct  the  de- 
vice is  a  question  of  fact  which  cannot 
be  determined  on  demurrer.  Dade  v. 
Boorum,  etc.,' Co.,  121  Fed.  Rep.  135. 

2.  Chinnock  v.  Paterson,  etc.,  Tel. 
Co.,  no  Fed.  Rep.  199,  affirmed  112 
Fed.  Rep.  531,  50  C.  C.  A.  384;  Fowler 
V.  New  York,  no  Fed.  Rep.  749;  Fow- 
ler V.  New  York,  (C.  C.  A.)  121  Fed. 
Rep.  747. 

Mention  of  Prior  Patents  in  the  bill  is 
not  profert  allowing  consideration  on 
demurrer.  Bowers  v.  Bucyrus  Co.,  132 
Fed.  Rep.  39. 

8.  Warren  Featherbone  Co.  v.  Warner 
Bros.  Co.,  92  Fed.  Rep.  990;  Lam- 
son  Consol.  Service  Co.  v,  Siegel« 
Cooper  Co.,  106  Fed.  Rep.  734;  Ameri- 
can Salesbook  Co.  v.  Carter-Crume  Co., 
125  Fed.  Rep.  499. 

laO.  2.  Strom  Mfg.  Co.  v.  Weir 
Frog  Co.,  (C.  C.  A.)  83  Fed.  Rep.  170; 
Neidich  v.  Fosbenner,  108  Fed.  Rep. 
266. 

Prior  A^ndications  Sustaining  a  Patent 
prevent  its  being  declared  void  on  de* 
murrer.  Regcnsberg  v.  American  Exch* 
Cigar  Co.,  130  Fed.  Rep.  549. 
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130.  support  of  Bvidtiwo  VMeisary.  —  See  note  4. 

131.  UnMrtsintj  m  to  Invalidity.  —  See  note  I. 

c.  Invalidity  of  Reissued  Patent.  —  See  note  3. 
6.  Seplication.  —  See  note  4. 
133.    7.  lojnnotions   Generally  — a.  Preliminary    Injunc- 
tions —  (i)  In  General —  Stotntoo  of  United  etatoo.  —  See  note  I. 

133.  (2)    Proceedings    and   Evidence  to   Obtain  —  ]>tfbndnnt*i 
Aniwer  or  Affidavitf.  —  See  note  I. 

134.  (3)  Granting    or    Denying  —  lAM^mMfm    of    Cowt. «— See 
note  2. 


190.    8.  Rowe  v,  Blodgett,  etc.,  Co.,  proved.     Wilson  v.  Consolidated  Store 

87  Fed.  Rep.  868.  Service  Co.,   (C.  C.  A.)   88  Fed.  Rep. 

4.  Patent  Button  Co.  v.  Consolidated  286. 

Fastener  Co.,  84  Fed.  Rep.  189;  Ballou  A  Preliminary  li^nnotion  After  a  Hear- 

V.  Potter,  88  Fed.   Rep.   786;   Warren  ing  on  the  MeriU  may    be    granted    if 

Fcatherbone  Co.  v,  Warner  Bros.   Co.,  necessary  to  protect  the  plaintiff's  patent 


92  Fed.  Rep.  990;  Fabric  Coloring  Co. 
V.  Alexander  Smith,  etc..  Carpet  Co., 
109  Fed.  Rep.  328 ;  A.  R.  Milner  Seat- 
ing Co.  V.  Yesbera,  iix  Fed.  Rep.  386, 
49  C.  C.  A.  397;  Chinnock  v,  Paterson, 
etc.,  Tel.  Co.,  112  Fed.  Rep.  531,  50  C. 
C.  A.  384,  reversing  110  Fed.  Rep,  199. 

191  •  *•  L.  £.  Waterman  Co.  v. 
Vassar  College,  99  Fed.  Rep.  564;  Hig- 
gin  Mfg.  Co.  V.  Scherer,  (C.  C.  A.) 
100  Fed.  Rep.  459;  Beer  v.  Walbridge, 
(C.  C.  A.)  100  Fed.  Rep.  465;  Electric 
Vehicle  Co.  v,  Winton  Motor-Carpage 
Co.,  104  Fed.  Rep.  814;  Lyons  v, 
Dnicker,  (C.  C.  A.)  106  Fed.  Rep. 
416. 

8.  Beiaino  Hot  for  Bamo  Invention  ae 
Original.  —  Where  the  bill  makes  pro- 
fert  of  the  reissued  patent  and  recites 
with  precision  that  the  reissue  is 
founded  on  the  original  grant,  giving 
the  date  and  number  thereof  and  alleg- 
ing its  surrender,  the  original  patent 
is  incorporated  in  the  bill,  and  is 
brought  before  the  court,  enabling  ex- 
amination and  comparison  with  the  re- 
issue on  demurrer.  Edison  v.  American 
Mutoscope,  etc.,  Co.,  127  Fed.  Rep.  361. 

4.  The  Claim  of  an  Estoppel  by  the  de- 
fendant to  contest  the  validity  of  a 
patent  must  be  pleaded  by  the  com- 
plainant. Newark  Spring-Mattress  Co. 
V.  Ryan,  102  Fed.  Rep.  693,  42  C.  C. 
A.    594. 


rights.  Cimiotti  Unhairing  Co.  v.  Ameri- 
can Fur  Refining  Co.,  117  Fed.  Rep. 
623. 

Irreparable  Injury  must  be  shown. 
Overweight  Counterbalance  Elevator 
Co.  V.  Cahill,  etc..  Elevator  Co.,  86  Fed. 
Rep.  338. 

A  City  Is  Hot  Exempt  from  a  pre- 
liminary injunction  in  a  proper  case. 
Pelzer  v,  Binghamton,  (C.  C.  A.)  95 
Fed.  Rep.  823. 

133.  1.  Positiye  Uncontradicted  Aill- 
davits  of  Diiintereeted  Persons  as  to  prior 
use,  accompanied  by  exhibits,  must  be 
considered  on  motion  for  a  preliminary 
injunction  and  may  be  sufficient  to  pre- 
vent the  issuance  thereof  by  overcom- 
ing the  prima  facie  validity  of  the 
patent.  Bradley  v.  Eccles,  120  Fed. 
Rep.  947. 

134.  8.  Societe,  etc.  v.  Franco- 
American  Trading  Co.,  82  Fed.  Rep. 
439 ;  Ballau  Shoe-Mach.  Co.  v,  Dizer, 
85  Fed.  Rep.  864;  In  re  Chicago  Sugar 
Refining  Co.,  (C.  C.  A.)  87  Fed.  Rep. 
750 ;  American  Ordnance  Co.  v.  Driggs- 
Seabury  Co.,  87  Fed.  Rep.  947;  Hunt- 
ington Dry- Pulverizer  Co.  v.  Alpha 
Portland  Cement  Co.,  91  Fed.  Rep. 
534;  Alaska  Packers*  Assoc,  v.  Pacific 
Steam  Whaling  Co.,  93  Fed.  Rep.  672  \ 
Welsbach  Ligtit  Co.  v.  Cosmopolitan  In- 
candescent Light  Co.,  104  Fed.  Rep.  83, 
43   C.   C.   A.  418;   Planters*   Compress 


139«    1.  Time  of  Motion  and  Hearing  of    Co.  v.  Moore,  etc.,  Co.,  106  Fed.  Rep. 


Ii^nnotion.  —  The  practice  of  proceed- 
ing with  a  voluminous  hearing  on  a 
mere  motion  for  an  ad  interim  injunc- 
tion in  an  infringement  suit  at  a  time 
when  a  final  hearing  may  be  accom- 
plished almost  as  speedily  is  not  ap- 


500 ;  Western  Electric  Co.  v.  Keystone 
Tel.  Co.,  115  Fed.  Rep.  809. 

An  Injunction  Against  an  Agent  which 
will  not  be  effective  to  prevent  the 
acts  of  the  principal  who  is  the  real 
offender  will  not  be  grafted.    Westing- 
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195. 


Bight  to  Ii^uiietioii  SatUfiMtorily  Shown.  —  See  note  3. 

Sonht  M  to  Validity  of  Patont  and  Infringomont.  —  See  notes 


I,  2. 


house  Electric,  etc.,  Co.  v,  Stanley  Elec- 
tric Mfg.  Co.,  116  Fed.  Rep.  641. 

Gsnation  of  Infringement.  —  The  mere 
cessation  of  infringement  is  not  always 
suf&cient  to  defeat  the  complainants* 
right  to  a  preliminary  injunction.  But 
where  the  defendant  has  stopped  in- 
fringing and  there  is  nothing  to  indi- 
cate any  suspicion  of  bad  faith  or  that 
infringement  will  be  resumed  prior  to 
final  hearing,  a  preliminary  injunction 
will  be  refused.  Edison  General  Elec- 
tric Co.  V,  New  England  Electric  Mfg. 
Co.,  121  Fed.  Rep.  125.  To  the  same 
effect  see  General  Electric  Co.  v.  New 
England  Electric  Mfg.  Co.,  123  Fed. 
Rep.  310;  Cayuta  Wheel,  etc.,  Co.  v. 
Kennedy  Valve  Mfg.  Co.,  127  Fed.  Rep. 
355  ;  Silver  v,  J.  P.  Eustis  Mfg.  Co.,  130 
Fed.  Rep.  348. 

Where  infringement  by  the  defendant 
prior  to  the  institution  of  the  suit 
clearly  appears,  a  preliminary   injunc- 


C.  C.  A.  540;  Fuller  v.  Giimore,  121 
Fed.  Rep.  129;  Armat  Moving  Picture 
Co.  V,  Edison  Mfg.  Co.,  121  Fed.  Rep. 
559;  George  Frost  Co.  v.  Crandail 
Wedge  Co.,  123  Fed.  Rep.  104;  West- 
inghouse  Electric,  etc.,  Co.  v.  Jefferson 
Electric  Light,  etc.,  Co.,  128  Fed.  Rep. 
751 ;  Brill  v,  Peckham  Mfg.  Co.,  129 
Fed.  Rep.  139. 

A  Continuing  Infringement  is  ground 
for  a  preliminary  injunction  in  the 
absence  of  countervailing  facts.  Steams- 
Roger  Mfg.  Co.  V.  Brown,  114  Fed.  Rep. 
939,  52  C.  C.  A.  559. 

Partiei  Aiding  Infringement  may  be 
included  in  a  preliminary  injunction. 
Continental  Wire  Fence  Co.  v.  Pender- 
gast,   126   Fed.  Rep.  381. 

The  Beal  Infringer,  by  his  own  show- 
ing, will  be  restrained  by  preliminary 
injunction.  Welsbach  Light  Co.  v. 
Freeman,  100  Fed.  Rep.  298. 

An  Iignnetlon  Against  the  Use  of  an 


tion  will  not  be  denied  because  the  de-     Infringing   Kaohine    may    be    granted. 


fendant  a  few  days  before  the  suit  was 
brought  and  when  it  was  imminent  dis- 
connected the  infringing  attachment 
from  its  device  and  informed  the  com- 
plainant that  he  would  no  longer  use  the 
same,  it  appearing  that  the  infringing 
attachment  could  be  easily  disconnected 
and  as  easily  connected  again.  In  such 
case  a  preliminary  injunction  is  not  to 
be  denied  on  the  mere  statement  of  the 
defendant  that  he  will  not  infringe 
again.  New  York  Filter  Mfg.  Co.  v. 
Chemical  Bldg.  Co.,  93  Fed.  Rep.  827. 

194.  8.  United  Indurated  Fibre  Co. 
r.  Whippany  Mfg.  Co.,  83  Fed.  Rep.  485  ; 
Westinghouse  Air-Brake  Co.  v.  Great 
Northern  R.  Co.,  (C.  C.  A.)  88  Fed. 
Rep.  258 ;  Wilson  v.  Consolidated  Store- 
Service  Co.,  (C.  C.  A.)  88  Fed.  Rep. 
286;   Peck,  etc.,  Co.  v.  Fray,  88  Fed. 


Bresnahan  v.  Tripp  Giant  Leveller  Co., 
102  Fed.  Rep.  899,  43  C.  C.  A.  48. 

Penonal  and  Pnblio  Inoonvenienoe  is  no 
reason  for  denying  a  preliminary  fn- 
j  unction  against  infringement,  but  the 
court  will  endeavor  to  arrange  the 
terms  of  its  order  or  decree  so  as  to 
cause  the  least  disturbance  to  the  de- 
fendant's business,  when  that  business 
is  one  that  concerns  the  public.  West- 
inghouse Air  Brake  Co.  v.  Great  North- 
em  R.  Co.,  86  Fed.  Rep.  132. 

135.  1.  Elliott  V,  Harris,  92  Fed. 
Rep.  374;  Consolidated  Fastener  Co.  v. 
American  Fastener  Co.,  94  Fed.  Rep. 
523;  Silver  v.  J.  P.  Eustis  Mfg.  Co., 
130  Fed.  Rep.  348.  See  also  Wilson  v. 
Consolidated  Store-Service  Co.,  (C.  C. 
A.)  88  Fed.  Rep.  286. 

The  Change  of  a  Noninfringing  into  an 


Rep.  784 ;  Welsbach  Light  Co.  v.  Rex    Infringing  Devioe  after  suit  brought  will 


Incandescent  Light  Co.,  94  Fed.  Rep. 
1006;   Brill  V.   Peckham  Motor  Truck 


not   warrant   a   preliminary   injunction. 
Westinghouse  Air  Brake  Co.  v,  Chris- 


Co.,    105   Fed.  Rep.  626;   Loew   Filter     tensen  Engineering  Co.,  121  Fed.  Rep. 
Co.  V.  German- American  Filter  Co.,  107     558. 


Fed,  Rep.  949,  47  C.  C.  A.  94 ;  Westing- 
house Air  Brake  Co.  v,  Christensen 
Engineering  Co.,  1x3  Fed.  Rep.  594; 
Lanyon  Zinc  Co.  v.  Brown,  115  Fed. 
Rep.  150,  53  C.  C.  A.  354;  General  Elec- 
tric Co.  V.  Wise,  119  Fed.  Rep.  922; 
Adam  v,  Folger,  120  Fed.  Rep.  260,  56 


8.  Welsbach  Light  Co.  v.  Benedict, 
etc.,  Mfg.  Co.,  82  Fed.  Rep.  747;  Societe, 
etc.  V.  Allen,  84  Fed.  Rep.  812;  Whip- 
pany Mfg.  Co.  V.  United  Indurated 
Fibre  Co..  (C.  C.  A.)  87  Fed.  Rep.  215; 
Richmond  Mica  Co.  v.  De  Clyne,  90 
Fed.  Rep.  661 ;  Welsbach  Light  Co.  v. 
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15I6«     Patent  Hear  Expiration.  —  See  notes  I,  2. 

(4)  Security  Instead  of  Injunction.  —  See  notes  3,  4. 
1 37.     (5)  Questions  for  Consideration  and  Determination  —  Hew, 
DonbtAil,  or  Difienlt  QuMtioni.  —  See  note  I. 


Apollo  Incandescent  Gaslight  Co.,  94 
Fed.  Rep.  1005 ;  Welsbach  Light  Co.  v. 
Rex  Incandescent  Light  Co.,  94  Fed. 
Rep.  1005;  Blakey  v.  National  Mfg.  Co., 
(C.  C.  A.)  95  Fed.  Rep.  136;  Sprague 
Electric  R.,  etc.,  Co.  v.  Nassau  Electric 
R.  Co.,  (C.  C.  A.)  95  Fed.  Rep.  821; 
National  Folding-Box,  etc.,  Co.  v. 
Brown,  etc.,  Co.,  98  Fed.  Rep.  437; 
American  Graphophone  Co.  v.  Talking- 
Mach.  Co.,  (C.  C.  A.)  98  Fed.  Rep. 
729 ;  American  Electrical  Novelty  Co. 
V.  Newgold,  99  Fed.  Rep.  567;  Scoville 
Mfg.  Co.  V.  Patent  Button  Co.,  99  Fed. 
Rep.  743 ;  Western  Electric  Co.  r. 
Anthracite  Telephone  Co.,  100  Fed.  Rep. 
301 ;  Duff  Mfg.  Co.  V.  Kalamazoo  R. 
Supply  Co.,  100  Fed.  Rep.  357;  Wels- 
bach Light  Co.  V.  Cosmopolitan  Incan- 
descent Gaslight  Co.,  100  Fed.  Rep. 
648;  Seiler  v.  Fuller,  etc.,  Mfg.  Co., 
xoa  Fed.  Rep.  344,  42  C.  C.  A.  386; 
Postal  Tel.  Cable  Co.  v.  Netter,  102 
Fed.  Rep.  691 ;  Bowers  v.  Concanon,  105 
Fed.  Rep.  525 ;  Consolidated  Rubber- 
Tife  Co.  V,  Finley  Rubber-Tire  Co.,  106 
Fed.  Rep.  175;  Planters'  Compress  Co. 
V.  Moore,  etc.,  Co.,  xo6  Fed.  Rep.  500 ; 
U.  S.  Gramophone  Co.  v.  National 
Gramophone  Corp.,  107  Fed.  Rep.  129; 
Reed  Mfg.  Co.  v.  Smith,  etc.,  Co.,  107 
Fed.  Rep.  719,  46  C.  C.  A.  601 ;  Keas- 
bey,  etc.,  Co.  v.  Philip  Carey  Mfg.  Co., 
no  Fed.  Rep.  747;  American  Coat  Pad 
Co.  V.  Phoenix  Pad  Co.,  113  Fed.  Rep. 
629,  51  C.  C.  A.  339;  Steams- Roger 
Mfg.  Co.  V,  Brown,  114  Fed.  Rep.  939, 
52  C.  C.  A.  559 ;  Brunswick-Balke-Col- 
lender  Co.  v.  Koehler,  115  Fed.  Rep. 
648 ;  A.  B.  Dick  Co.  v,  Pomeroy  Dupli- 
cator Co.,  117  Fed.  Rep.  154;  Pennsyl- 
vania Globe  Gaslight  Co.  v,  American 
Lighting  Co.,  117  Fed.  Rep.  324;  Brad- 
ley V,  Eccles,  120  Fed.  Rep.  947;  West- 
inghouse  Electric,  etc.,  Co.  v.  American 
Transformer  Co.,  121  Fed.  Rep.  560; 
Hallock  V,  Babcock  Mfg.  Co.,  124  Fed. 
Rep.  226;  Newhall  v.  McCabe  Hanger 
Mfg.  Co.,  (C.  C.  A.)  125  Fed.  Rep. 
919;  A.  B.  Dick  Co.  v.  Roper,  126  Fed. 
Rep.  966 ;  Diamond  Match  Co.  v.  Union 
Match  Co.,  129  Fed.  Rep.  602;  Thorn- 
ton-Houston Electric  Co.  V,  Wagner 
Electric  Mfg.  Co.,  130  Fed.  Rep.  902. 
Whtro  YaUdity  Ii  Eitabliahod  but  In- 


fringement Is  Donhtftil,  a  preliminary  in- 
junction will  not  be  granted.  Both 
must  be  clear.  American  Sulphite  Pulp 
Co.  V.  Burgess  Sulphite  Fibre  Co.,  103 
Fed.  Rep.  975  ;  Hatch  Storage  Battery 
Co.  r.  Electric  Storage  Battery  Co., 
(C.  C.  A.)   100  Fed.  Rep.  975. 

Conflicting  Prior  A^ndicaUoni  on  Va- 
lidity may  prevent  the  issuance  of  a 
preliminary  injunction.  Wilgus  v.  Van 
Sickle,  99  Fed.  Rep.  443. 

Preenmption  from  Grant  of  Patent. — 
Preliminary  injunctions  are  not  granted 
on  patents  of  recent  date  where  there 
has  been  no  adjudication  and  the  valid- 
ity is  contested.  Where,  however,  there 
is  no  prior  patent  or  publication  sub- 
mitted, nor  any  statement  as  to  the 
art,  the  presumption  induced  by  the 
granting  of  the  patent  is  sufficient  for 
granting  a  preliminary  injunction.  Sei- 
denberg,   v.    Davidson,    112    Fed.    Rep. 

431- 

196.  1.  Vermilya  v.  Erie  R.  Co., 
89  Fed.  Rep.  96;  National  Cash-Regis- 
ter Co.  V.  Navy  Cash-Register  Co.,  99 
Fed.  Rep.  565;  Thomson- Houston  Elec- 
tric Co.  r.  Wagner  Electric  Mfg.  Co., 
130  Fed.  Rep.  902. 

Expiration  of  the  Patent  During  Suit 
prevents  the  issuance  of  a  preliminary 
injunction.  Huntington  Dry  Pulverizer 
Co.  V,  Virginia-Carolina  Chemical  Co., 
121  Fed.  Rep.  136. 

2.  Electric  Storage  Battery  Co.  v. 
Buffalo  Electric  Carriage  Co.,  117  Fed. 
Rep.  314. 

8.  National  Cash-Register  Co.  v.  Navy 
Cash-Register  Co.,  99  Fed.  Rep.  565 ; 
Seiler  v.  Fuller,  etc.,  Mfg.  Co.,  102  Fed. 
Rep.  344,  42  C.  C.  A.  386 ;  Consolidated 
Rubber  Tire  Co.  v,  Finley  Rubber-Tire 
Co.,  106  Fed.  Rep.  175;  Marvel  Co.  v. 
Pearl,  114  Fed.  Rep.  946;  National 
Enameling  Co.  v.  New  England  Enamel- 
ing Co.,  123  Fed.  Rep.  436;  Continental 
Wire  Fence  Co.  v.  Pendergast,  126  Fed. 
Rep.  381 ;  Brill  v,  Peckham  Mfg.  Co., 
129  Fed.  Rep.  139. 

4.  Electric  Storage  Battery  Co.  v. 
Buffalo  Electric  Carriage  Co.,  117  Fed. 
Rep.  3x4. 

197.  1.  Planters'  Compress  C6.  v. 
Moore,  etc.,  Co.,  106  Fed.  Rep.  500. 

Conilioting   Theories   of  Experts    are 
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197»     Morits  of  Caae.—  See  note  2. 

QumUoiib  of  Validity  or  Infringement  Are  Hot  Fully  Sxtmlned.  — 
See  note  3. 
198.    d.  Dissolution,  Modification,  and  Reinstatement 

—  (i)  In  General.  — See  note  2. 

131.    c.  Violation  Of  —  (i)  ///  General — Attachment  for 
Contempt,  —  See  note  2. 

139.     (3)  Determining   Violation  or  Infringement  —  Yiolatioa 
Mnst  Be  Clear.  —  See  note  2. 

Where   Question  of  Violation  or  Infringement  le  DonbtfoL  —  See 
note  3. 

Where  Alleged  Infringing  Article  le  in  Sifforent  or  Kodiiled  Form. 

—  See  note  4. 


not  to  be  passed  upon  in  a  complicated 
case  on  motion  for  preliminary  injunc- 
tion. Thomson-Houston  Electric  Co. 
V.  Exeter,  etc.,  St.  R.  Co.,  no  Fed. 
Rep.  986. 


determining  the  penalty  for  violation  of 
such   order.     Westinghouse   Air   Brake 
Co.  V.  Christensen  Engineering  Co.,  128 
Fed.  Rep.  749. 
Erroneons   Advioe   of   Coonael  that   a 


137«    2.  Qneetlons  of  r^nd,  requiring     particular  act  was  not  infringement  does 


a  determination  on  final  hearing,  will 
not  be  considered  on  motion  for  prelimi- 
nary injunction.  Seal  v.  Beach,  X13  Fed. 
Rep,  831. 

8.  Alaska  Packer's  Assoc,  v.  Pacific 
Steam  Whaling  Co.,  93  Fed.  Rep.  ^T2\ 
Welsbach  Light  Co.  v.  Apollo  Incandes- 
cent Gaslight  Co.,  94  Fed.  Rep.  1005; 
Seller  v.  Fuller,  etc.,  Mfg.  Co.,  102  Fed. 
Rep.  344,  42  C.  C.  A.  386. 

Withdrawal  of  Some  lasnes.  —  Where 
the  complainant  withdraws  its  motion 
for  a  preliminary  injunction  as  to  one 
of  the  claims  of  a  patent  the  court  will 


not  protect  the  respondent,  yet  it  should 
be  considered  in  determining  whether 
there  was  any  intentional  violation  con- 
stituting contempt.  Westinghouse  Elec- 
tric, etc.,  Co.  V,  Sangamo  Electric  Co., 
128  Fed.  Rep.  747. 

The  President  of  a  Corporation  who  re- 
signed pending  suit  but  continued  the 
infringement  after  decree  and  service 
of  injunction  is  bound  by  them  and 
should  be  held  for  contempt.  Janney  v. 
Pancoast  International  Ventilator  Co., 
124  Fed.  Rep.  972. 

133.    2.  Kethod  of  Determining  In- 


not  pass  upon  infringement  with  respect    fringement.  —  Where    the    question    of 


to  such  claim  at  the  instance  of  the 
defendant.  Sprague  Electric  R.,  etc., 
Co.  V,  Steel  Motor  Co.,  105  Fed.  Rep. 

959. 
13S.     8.   For    Want   of  Proeeention 

a  temporary  injunction  may  be  dis- 
solved. Antisdel  v,  Chicago  Hotel  Cabi- 
net Co.,  (C.  C.  A.)  89  Fed.  Rep.  308. 

Where  the  Time  for  Taking  the  Com- 
plainant! Proof  Has  Not  Expired  a  mo- 
tion to  dissolve  a  preliminary  injunction 
based  on  portions  of  the  defendant's 
evidence  will  be  denied,  particularly 
where  the  complainant's  patent  has  been 
several  times  sustained.  Timolat  v. 
Philadelphia  Pneumatic  Tool  Co.,  123 
Fed.  Rep.  899. 

131.  2.  Violation  of  Order  Based  on 
Void  Claim.  —  The  circumstance  that  a 
preliminary  injunction  order  was  im- 
provident because  based  solely  upon  a 
claim  of  the  patent  held  on  appeal  to 
be  void  is  to  be  taken  into  account  in 


violation  is  doubtful  it  will  not  be  tried 
on  ex  parte  affidavits,  but  there  should 
be  a  regular  hearing  with  opportunity 
for  cross-examination.  An  examiner 
and  master  may  be  appointed  to  hear 
the  evidence  and  make  his  report  to 
the  court.    In  re  Henvis,  125  Fed.  Rep. 

65s. 

3.  U.  S.  Playing-Card  Co.  v.  Spalding, 
93  Fed.  Rep.  822;  Schlicht  Heat,  etc., 
Co.  V.  iEolipyle  Co.,  121  Fed.  Rep.  137. 

Determining  Violation  by  XoUon  to 
Hodifjr  Decree.  —  Parties  under  injunc- 
tion may  obtain  the  opinion  of  the  court 
in  advance  of  adopting  a  device,  by  a 
motion  to  modify  the  decree  so  as  to 
permit  the  use  of  the  new  device,  and 
if  they  fail  to  do  this  and  the  device 
constitutes  an  infringement  and  involves 
contempt  they  must  abide  by  the  result. 
Bowers  v.  Pacific  Coast  Dredging,  etc., 
Co.,  99  Fed.  Rep.  745. 

4.  Westinghouse  Electric,  etc.,  Co.  v. 
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Sangamo   Electric   Co.,    128   Fed.    Rep. 

747- 

Determining  YioUtion  Where  Articlee 
Different.  —  Janney  v.  Pancoast  Inter- 
national Ventilator  Co.,  124  Fed.  Rep. 
973. 

133*  2.  Southern  Pac.  Co.  v.  Earl, 
(C.  C.  A.)  82  Fed.  Rep.  690;  Newton 
Mfg.  Co.  V.  Wilgus,  90  Fed.  Rep.  483; 
National  Folding-Box,  etc.,  Co.  v,  Day- 
ton Paper  Novelty  Co.,  95  Fed.  Rep. 
991 ;  Brill  v.  Peckham  Motor  Truck  Co., 
105  Fed.  Rep.  626;  Westinghouse  Elec- 
tric, etc.,  Co.  V.  Stanley  Electric  Mfg. 
Co.,  117  Fed.  Rep.  309. 


91  Fed.  Rep.  265 ;  Horn,  etc.,  Mfg. 
Co.  V,  Pelzer,  (C.  C.  A.)  91  Fed. 
Rep.  665 ;  Welsbach  Light  Co.  v.  Cos- 
mopolitan Incandescent  Gaslight  Co., 
100  Fed.  Rep.  648,  (C.  C.  A.)  104  Fed. 
Rep.  83 ;  Diamond  Match  Co.  v.  Union 
Match  Co.,  129  Fed.  Rep.  602. 

Conflicting  Deoielonf.  —  Where  the 
opinions  of  two  Circuit  Courts  of  Ap- 
peals are  antagonistic  on  the  issues,  the 
one  whose  reasoning  impresses  the  Cir- 
cuit Court  as  being  correct  will  be  fol- 
lowed.   Pelzer  v,  Newhall,  93  Fed.  Rep. 

684. 
AcUndicationi    by    Courts   of   Foreign 


Xifect  of  Pro  Confeaso  Decree.  —  Ameri-  Coontrlee,  while  not  in  any  way  control- 
can  Electrical  Novelty  Co.  v.  Newgold,  ling,  are  entitled  to  weight.  Badische 
99  Fed.  Rep.  567 ;  National  Enameling  Anilin,  etc.,  Fabrik  v.  Kalle,  94  Fed. 
Co.  V.  New  England  Enameling  Co.,  123  Rep.   163.    • 


Fed.  Rep.  436. 

Priviee  to  an  infringement  are  bound 
by  a  decision  as  well  as  parties,  and 
they  will  not  be  permitted  in  a  subse- 
quent suit  to  which  they  are  parties  to 
relitigate  a  question  of  profits  decided 
in  the  former  suit  in  which  they  were 
privies  but  not  parties.  National  Fold- 
ing-Box, etc.,  Co.  V.  Dayton  Paper  Nov- 
elty Co.,  95   Fed.   Rep.  991. 

A  Prior  Adjudication  on  a  Proceeding 
Hot  AdTcnary  will  not  control  the  court 
which  made  it,  even  after  appeal,  when 
the  court  is  informed  that  a  real  con- 
troversy ceased  to  exist  before  the;  de- 
cree was  made.  Western  Electric  Co. 
V,  Anthracite  Telephone  Co.,  113  Fed. 
Rep.  834,  affirming  100  Fed.  Rep.  301. 
See  also  Diamond  Match  Co.  v.  Union 
Match  Co.,  129  Fed.  Rep.  602. 

A  decree  in  a  suit  which  before  it 
was  finally  passed  on  judicially  became 
a  moot  case  has  not  the  requisites  of  a 
prior  adjudication  as  a  basis  for  a  pre- 
liminary injunction.  Wilson  v.  Consoli- 
dated Store- Service  Co.,  (C.  C.  A.)  88 
Fed.  Rep.  286. 

LimitationB  of  Comity. —  In  some  cir- 
cuits the  rule  is  that  each  infringement 
suit  should  be  decided  on  its  merits  as 
disclosed  by  the  record,  and  a  ruling 
or  opinion  of  any  other  Circuit  Court  or 
Court  of  Appeals  upon  any  question  in- 
volved should  receive  only  its  just 
and  reasonable  weight  according  to 
the    circumstances.      Ross    v.    Chicago, 


A  Deciiion  on  Interference  Prooeedingi 
cannot  be  invoked  against  strangers  as  a 
prior  adjudication  of  validity  on  a  mo- 
tion for  a  preliminary  injunction.  Wil- 
son V.  Consolidated  Store-Service  Co., 
(C.  C.  A.)  88  Fed.  Rep.  286. 

Bee  Judicata.  —  To  make  the  judg- 
ment in  a  patent  suit  available  as  a 
plea  in  bar  as  res  judicata  in  anothei 
suit  it  must  appear  that  the  parties  were 
the  same  or  in  privity.  Hanks  Dental 
Assoc.  V.  International  Tooth  Crown 
Co.,  (C.  C.  A.)  122  Fed.  Rep.  74.  See 
also  Sacks  v.  Kupferle,  127  Fed.  Rep. 
569. 

"  The  conclusions  in  patent  cases  by 
courts  of  concurrent  jurisdiction,  though 
the  parties  are  different,  are  in  them- 
selves strongly  persuasive  of  their 
soundness;  but  when  these  questions 
have  been  reviewed  an  appeal  and  sus- 
tained, the  doctrine  of  res  ad  judicata, 
provided  no  new  evidence  upon  the 
subject  is  shown,  has  undoubted  appli- 
cation." Westinghouse  Electric,  etc.,  Co. 
V.  Mutual  L.  Ins.  Co.,  129  Fed.  Rep. 
213. 

8.  Allington,  etc.,  Mfg.  Co.  v.  Globe 
Co.,  89  Fed.  Rep.  865 ;  New  York  Filter 
Mfg.  Co.  V.  Loomis-Manning  Filter  Co., 

91  Fed.  Rep.  421 ;  New  York  Filter 
Mfg.  Co.  V,  Jfackson,  91  Fed.  Rep.  422; 
Tripp  Giant  Leveller  Co.  v.  Bresnahan, 

92  Fed.  Rep.  391.;  Welsbach  Light  Co. 
V.  Rex  Incandescent  Light  Co.,  94  Fed. 
Rep.  1006;  Covert  v,  Travers  Bros.  Co., 
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134.  B7  Appellate  Court.  —  See  note  I. 

135.  c.  As  TO  Infringement.  —  See  note  i. 

d.  When  Prior  Adjudication  Not  Followed  — 
New  Defenses  and  Evidence.  —  See  notes  2,  3. 

136.  9.  Hearing  and  Determination  —  b.  Proceedings  and 
Evidence.  —  See  note  2 


96  Fed.  Rep.  568 ;  Cutter  Electrical,  etc., 
Co.  V.  Anchor  Electric  Co.,  97  Fed.  Rep. 
804;  Rose  V.  Fretz,  98  Fed.  Rep.  112; 
Armat  Moving  Picture  Co.  v.  Edison 
Mfg.  Co.,  121  Fed.  Rep.  559;  Brill  v, 
Peckham  Mfg.  Co..  129  Fed.  Rep.  139; 
Regensberg  v.  American  Exch.  Cigar 
Co.,  130  Fed.  Rep.  549. 

The  Bole  Stated  In  Some  Oirouite  is  that 
the  judgment  of  another  circuit  court 
adjudging  a  patent  void  is  very  per- 
suasive and  unless  the  reasoning  of  the 
court  or  the  presentation  of  the  facts 
fails  to  appeal  to  the  court  in  the  sec- 
ond case  the  prior  judgment  should 
prevail.  Cutler-Hammer  Mfg.  Co.  v. 
Hammer.   124  Fed.  Rep.  222. 

Where  Patent  fhutained  InMngement 
Alone  Considered.  —  United  Indurated 
Fibre  Co.  v.  Whippany  Mfg.  Co.,  83 
Fed.  Rep.  485 ;  Duff  Mfg.  Co.  v.  Kala- 
mazoo R.  Velocipede,  etc.,  Co.,  94  Fed. 
Rep.  154. 

134*  1.  Beach  v.  Hobbs,  82  Fed.  Rep. 
916;  Mast  V,  Stover  Mfg.  Co.,  85  Fed. 
Rep.  782 ;  Westinghouse  Air-Brake  Co. 
r.  Great  Northern  R.  Co.,  86  Fed.  Rep. 
132;  Pelrer  v,  Geise,  87  Fed.  Rep.  869; 
Consolidated  Car  Heating  Co.  v.  Gold 
Car  Heating  Co.,  87  Fed.  Rep.  996; 
Duff  Mfg.  Co.  V.  Norton,  92  Fed.  Rep. 
921 ;  Duff  Mfg.  Co.  V.  Kalamazoo  R. 
Velocipede,  etc.,  Co.,  94  Fed.  Rep.  154; 
Hatch  Storage  Battery  Co.  v.  Electric 
Storage  Battery  Co.,  (CCA.)  100  Fed. 
Rep.  975 ;  American  Sulphite  Pulp  Co. 
V.  Burgess  Sulphite  Fibre  Co.,  103  Fed. 
Rep.  981 ;  Westinghouse  Air  Brake  Co. 
r.  Christensen  Engineering  Co.,  113 
Fed.  Rep.  594;  Westinghouse  Electric, 
etc.,  Co.  V,  Royal  Weaving  Co.,  115 
Fed.  Rep.  733;  Westinghouse  Electric, 
etc.,  Co.  V.  Stanley  Electric  Mfg.  Co., 
117  Fed.  Rep.  309;  George  Frost  Co.  v. 
Crandall  Wedge  Co.,  123  Fed.  Rep. 
104. 

Cooflieting  Decisions  in  different  cir- 
cuits of  the  appellate  court  where  the 
merits  in  each  have  been  equally  inves- 
tigated, leave  the  circuit  to  choose  the 
one  it  deems  best  to  apply.  Maitland 
V.  Graham,  96  Fed.  Rep.  247. 


135.  1.  Duff  Mfg.  Co.  V.  Norton,  92 
Fed.  Rep.  921.  96  Fed.  Rep.  986. 

2.  Soci^td,  etc.  V.  Allen,  84  Fed. 
Rep.  812;  Whippany  Mfg.  Co.  t/.  United 
Indurated  Fibre  Co.,  (C.  C  A.)  87  Fed. 
Rep.  215;  Truman  v.  Carvill  Mfg.  Co., 
87  Fed.  Rep.  470;  Pelzer  v.  Geise,  87 
Fed.  Rep.  869;  Wilson  v.  Consolidated 
Store-Service  Co.,  (C.  C  A.)  88  Fed. 
Rep.  286 ;  Norton  v.  Jensen,  (C.  C.  A.) 
90  Fed.  Rep.  4x5;  Bowers  v.  San  Fran- 
cisco Bridge  Co.,  91  Fed.  Rep.  381 ; 
Western  Electric  Co.  v.  Anthracite 
Telephone  Co.,  100  Fed.  Rep.  301 ; 
Hatch  Storage  Battery  Co.  v.  Electric 
Storage  Battery  Co.,  (C.  C.  A.)  100 
Fed.  Rep.  975 ;  Brunswick-Balke-CoUen- 
der  Co.  v.  Koehler,  115  Fed.  Rep.  648; 
Westinghouse  Electric,  etc.,  Co.  v. 
American  Transformer  Co.,  121  Fed. 
Rep.  560;  National  Enameling  Co.  v. 
New  England  Enameling  Co.,  123  Fed. 
Rep.   436. 

8.  Doig  V.  Morgan  Mach.  Co.,  89 
Fed.  Rep.  489;  Bresnahan  v.  Tripp 
Giant  Leveller  Co.,  (C  C  A.)  99  Fed. 
Rep.  280 ;  American  Sulphite  Pulp  Co. 
V.  Burgess  Sulphite  Fibre  Co.,  103  Fed. 
Rep.  981 ;  Badische  Anilin,  etc.,  Fabrik 
V.  Klipstein,  125  Fed.  Rep.  543. 

136.  2.  Expert  Evidence  should  be 
furnished  by  the  complainant  where  the 
questions  involved  are  difficult  and  com- 
plicated. Fay  V.  Mason,  (C  C  A.)  127 
Fed.  Rep.  325. 

Order  of  Determining  Qnestioni.  —  The 
scope  of  the  invention  is  first  to  be 
determined,  and  afterwards  the  ques- 
tion of  infringement.  Westinghouse 
Electric,  etc.,  Co.  v.  Stanley  Electric, 
etc.,  Co.,  117  Fed.  Rep.  309. 

Irrelevant  Evidence  will  be  stricken 
out,  and  the  costs  resulting  may  be 
determined  by  the  court  on  the  report 
of  a  master.  Griffith  v.  Shaw,  89  Fed. 
Rep.  313. 

Gompnliory  Examination  ofWitneeses. 
—  Where  the  complainant  sues  as  as- 
signee, and  the  validity  of  the  patent 
and  the  infringement  are  not  disputed, 
the  complainant  has  only  to  prove  the 
assignment,  and  an  application  to  ex- 
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136.  c.  Determining  Validity  of  Patent.  —  See  note  3. 

137.  d.  Determining  Infringement.  —  See  note  2. 

138.  /.  Judicial  Notice.  —  See  note  4. 

139.  10.  Interloontory  Decree  —  a.  In  General.— See  note  i. 
d.  Validity  and  Infringement  Proved  or  Ad- 
mitted. —  See  note  2. 


amine  witnesses  as  to  the  defendant's    on  Aiftdaylts  should  not  be  allowed  by 


knowledge  of  the  assignment  is  prema- 
ture and  will  be  refused.  Arnold  Mon- 
ophase Electric  Co.  v.  Wagner  Electric 
Mfg.  Co.,  Z18  Fed.  Rep.  653. 

A  Motion  to  Prodaco  a  Witness  for 
Forthor  Crois-ezamination  will  not  be 
granted  where  the  cross-examination  has 
been  closed  after  notice  to  the  com- 
plainant. Simonds  Rolling-Mach.  Co. 
V.  Hathom  Mfg.  Co.,  83  Fed.  Rep. 
490. 

Dofondant't  Tostimonj  After  Complain- 
ant'! Sebnttal.  —  The  defendant  should 


the  Circuit  Court.  Snow  r.  Sargent,  106 
Fed.  Rep.  230  letting  Mast  v.  Stover 
Mfg.  Co.,  177  U.  S.  485]  ;  Georgia  Pine 
Turpentine  Co.  v,  Bilfinger,  129  Fed. 
Rep.    131. 

A  DJBOontinnance  After  Prooft  Taken 
at  expense  to  the  defendant  will  not 
be  granted  merely  because  the  com- 
plainant desires  to  relitigate  the  ques- 
tions in  a  new  suit  for  infringement. 
American  Steel,  etc.,  Co.  v.  Mayer,  etc., 
Co.,   121   Fed.  Rep.  127. 

136.    3.  Nonntility  Shown  by  Sworn 


complete  his  evidence  with  respect  to  Answer  Hot  Overcome  by  Testimony  will 

the  state  of  the  art  before  the  taking  cause  the  patent  to  be  declared  invalid, 

of  the  con^plainant's  testimony   in   re-  Schultze  v,  Holtz,  82  Fed.  Rep.  448. 
buttal,   and   the   former   has   no   right        137.    2.  Beferenoe  to  the  Spedlloations 

after  that  period  to  introduce  additional  and  Brawingi  is   always  prc^>er   to   as- 

evidence  and  exhibits,  even  to  narrow  certain  what  were  the  essential  and  real 


the  claims  of  the  complainant's  patent. 
Smith  V,  Uhrich,  94  Fed.  Rep.  865. 

A  Motion  for  Leave  to  Take  Proofli  in 
Bnrrebnttal  was  granted  in  some  re- 
spects and  denied  in  others  under  the 
facts  and  circumstances  of  the  case,  in 
Rubber  Tire  Wheel  Co.  v.  Columbia 
Pneumatic  Wagon  Wheel  Co.,  89  Fed. 

Rep.  593. 

The  Bepetition  of  Experiments  in  Pree- 
enee  of  Witnesses,  where  the  result  of 
such  experiments  has  been  given  in  evi- 


characteristics  of  the  invention  there 
described.  Crown  Cork,  etc.,  Co.  v. 
Aluminium  Stopper  Co.,  100  Fed.  Rep. 
849. 

13§«  4.  Cushman  Paper  Box  Mach. 
Co.  V.  Goddard,  (C.  C.  A.)  95  Fed.  Rep. 
664;  Covert  V,  Travers  Bros.  Co.,  96 
Fed.  Rep.  568;  Parsons  v.  Seelye,  (C. 
C.  A.)  100  Fed.  Rep.  452;  Farmers 
Mfg.  Co.  V.  Spruks  Mfg.  Co.,  I19  Fed. 
Rep.  594. 

139.    1.  Decree  for  Joint  and  Several 


dence,  will  not  ordinarily  be  compelled     Infringement.  —  In  a  suit  against  a  cor- 


by  interlocutory  order  during  the  taking 
of  proofs.  Simonds  Rolling-Mach.  Co. 
V,  Hathorn  Mfg.  Co.,  83  Fed.  Rep.  490. 
Court's  Certificate  to  Froenre  Doenmen- 
tary  Evidence  from  Patent  Office.  —  The 
court  will  give  a  certificate  to  the  effect 
that  it  will  admit  in  evidence  an  aban- 
doned application  or  a  certified  copy 
thereof,  if  such  certificate  be  necessary 
to  procure  the  document  from  the  pat- 


poration  and  several  individual  defend- 
ants the  decree  in  favor  of  complainant 
need  not  be  limited  to  the  joint  in- 
fringement of  all  the  defendants,  but 
may  cover  the  several  or  individual  in- 
fringements. Simonds  Rolling-Mach. 
Co.  V.  Hathom  Mfg.  Co.,  (C.  C.  A.) 
93  Fed.  Rep.  958,  modifying  90  Fed. 
Rep.  201. 
Decree  Conforming  to  Conrt's  Determi- 


ent  office.     Mac  William  v.  Connecticut    nation.  —  Decrees   and   decretal   orders 


Web  Co.,  119  Fed.  Rep.  509. 

notion  to  Dismiss  Bill.  — Want  of 
proof  of  title  to  the  patent  may  be  raised 
by  the  defendant  by  a  motion  to  dis- 
miss the  bill.  De  Laval  Separator  Co. 
V.  Vermont  Farm  Mach.  Co.,  109  Fed. 
Rep.  813. 


in  patent  causes,  because  of  their  na- 
ture, must  be  limited  to  precisely  what 
was  determined  by  the  court.  Hatch 
Storage  Battery  Co.  v.  Electric  Storage 
Battery  Co.,  (C.  C.  A.)    100  Fed.  Rep. 

975. 
2.  A   Diseontinnanoe  of   InfHngement 


A  Dismissal  of  the  Bill,  Before  Hearing,    Pending  8nit|  where  a  trial  was  had  on 
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140o    d.  Granting,  Withholding,  or  Suspending  In- 
junction. —  See  note  2. 

Grounds   for    Xodifjring   Deoroe   or   Swpendliig  Iignnetion.  —  See 
note  4. 

14  !•     SupanadeM  Pending  Appoftl.  —  See  note  2. 

e.  Decree  for  Accounting.  —  See  note  3. 

143.     Betention  of  Caae  for  Aocoanting  Only.  —  See  note  2. 

144.  11.  Beference  to  Kaster  —  a.  In  General.  —  See  notes 

I,  3. 

b.  Finding  Extent  of  Monopoly  and  Infringe- 
ment. —  See  note  4. 

145.  c.  Period  for  Which  Account  Taken.— See  note  i. 

146.  g.  Recommitment  to  Master.  —  See  note  3. 
148.    12.  Final   Decree  —  *.  After    Master's    Report  — 

Inoreaaing  Damagei.  —  See  note  2. 

BaasonB  for  Increaiing  Damagoi.  —  See  note  3. 

the  merits,  will  not  prevent  a  decree  8.  Damages     Doubtful    and     Expense 

for  the  complainant  showing  the  issues  Large.  —  Where    damages    are    vague 

decided  in  his  favor  and  directing  an  and  are  doubtful  of  recovery  and  the 

mj  unction   and   accounting  against   the  expenses    of    an    accounting   would    be 

defendant.       Western    Electric    Co.    v,  great   the   court   may   refuse   to   order 

Capital    Telephone,    etc.,    Co.,   86   Fed.  an    accounting.      Bradford   v,    Belknap 

Rep.   769.  Motor  Co.,  105  Fed.  Rep.  63. 

140.  2.  CoinMngers  may  be  united  143.  2.  The  Cessation  of  Infringe- 
in  the  injunction.  Regent  Mfg.  Co.  v,  ment  does  not  oust  jurisdiction  to  order 
Penn  Electrical,  etc.,  Co.,  (C.  C.  A.)  121  an  accounting.  Bradner  Adjustable 
Fed.  Rep.  80 ;  National  Mechanical  Hanger  Co.  v,  Waterbury  Button  Co., 
Directory  Co.  v.  Polk,   (CCA.)    121  106  Fed.  Rep.  735. 

Fed.  Rep.  742.  144.    1.  A  Specification  of  Books  the 

4.  A  Motion  to  Kodify  a  Decree  will  not  production  of  which  is  desired  may  be 

be  granted  where  its  purpose  is  to  get  required.     Fuller  v.  Field,   (C  C  A.) 

the  court's  advice  as  to  whether  a  cer-  82  Fed.  Rep.  813. 

tain  device  would  constitute  a  contempt  For  Proceedings  and   Eyidence  on  Ae- 

or  to   pass   on   questions   which   might  connting  see  Regina  Music  Box  Co.  v, 

come    before    the    accounting    master.  Otto,  114  Fed.  Rep.  505. 

Thomas,  etc.,  Co.  v.  Electric  Porcelain  8.   Hoe  v.   Scott,  87   Fed.   Rep.  220, 

Co.,  114  Fed.  Rep.  407.  1007. 

141.  2.  Stay  of  Iignnction  Pending  4.  Conclnsiveness  of  Decree.  —  See  Hoe 
Appeal.  — An  injunction  awarded  by  v,  Scott,  87  Fed.  Rep.  220,  1007;  Reedy 
a  final  decree  may  be  stayed  pending  v.  Western  Electric  Co.,  (C  C  A.)  83 
an  appeal  where  difficult  questions  are  Fed.  Rep.  709. 

involved,   its   continuance   might   work  145.    1.    Hoe  v,  Scott,  87  Fed.  Rep. 

hardship  on  defendant,  and  appeal  can  220,  1007. 

be  quickly  prosecuted,  but  on  such  terms  146.     8.   Tuttle  v,  Claflin,  (C.  C  A.) 

as  will  secure  the  complainant's  rights.  82  Fed.  Rep.  744. 

Edison  v,  American  Mutoscope  Co.,  no  14§«     2.   National  Folding  Box,  etc., 

Fed.  Rep.  664.  Co.  v.  Robertson,  125  Fed.  Rep.  524. 

Where  the  Patent  Is  So  Near  Expiration  Allowance  or  Eefnsal  Discretionary.  — 

that  it  will  probably  expire  before  the  Kissinger-Ison  Co.  v.  Bradford  Belting 

appeal  can  be  heard  and  no  reason  is  Co.,  (C  C  A.)   123  Fed.  Rep.  91. 

shown  why  the  injunction  should  not  3.  Where   Case  Shows   Deliberate  In- 

go  into  effect  the  court  in  its  discretion  fringement.  —  National     Folding    Box, 

will  refuse  a  supersedeas.     Timolat  v.  etc.,  Co.  v.  Elsas,   (C  C  A.)   86  Fed. 

Philadelphia  Pneumatic   Tool   Co.,    130  Rep.   917,   affirming  81    Fed.   Rep.    197, 

Fed.  Rep.  903.  set  out  in  the  original  note. 
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149.    13.  Rehearing  —  nr.  In  General.  —See  note  i.  • 

d.  New  Evidence  — Method  of  Prewnting.  —  See  note  2. 

Bohoftring  May  Be  Granted.  —  See  note  3. 
ISO*     Failure  to  Present  on  Former  Hearing.  —  See  note  I. 
Charaoter  of  Eyidenoe  Bequired.  —  See  note  3. 

153.  14.  Opening  or  Vacating  Decree  —  6.  New  Evidence,  — 
See  notes  i,  3. 

158.    16.  Coats  —  6.  When  and  to  Whom  Given  in  Gen- 
eral. —  See  notes  2,  3. 

Apportionment  of  Coete.  —  See  note  4. 

154.  c.  Where  Plaintiff  Succeeds  in  Part  and  Fails 

IN  Part  —  where  Several  Claims  or  Patents  Are  InTolyed.  —  See  note  I . 


149*  1.  Beach  v.  Hobbs,  82  Fed.  Rep. 
916;  Armat  Moving  Picture  Co.  v. 
Edison  Mfg.  Co.,  121  Fed.  Rep.  559. 

8.  For  the  Use  of  a  BiU  of  Beview 
to  obtain  a  rehearing  see  Boston,  etc., 
Electric  St.  R.  Co.  v.  Bemis  Car-Box 
Co.,  (C.  C.  A.)  98  Fed.  Rep.  121. 


113  Fed.  Rep.  946,  wherein  a  supple- 
mental bill  in  the  nature  of  a  bill  of 
review  to  bring  forward  a  foreign  pat- 
ent for  the  purpose  of  attacking  the 
jurisdiction  after  decree  and  appeal, 
was  refused. 
153.    8.  As  to  What  Constitntei  Taz- 


8.   Pittsburgh  Reduction  Co.  r.  Cowles    able  Costs  see    Kelly   v.    Springfield    R. 
Electric   Smelting,    etc.,    Co.,    121    Fed.     Co.,  83  Fed.  Rep.  183. 


Rep.  556.  See  also  John  R.  Williams 
Co.  V.  Miller,  etc.,  Mfg.  Co.,  108  Fed. 
Rep.  967,  wherein  the  practice  was  fol- 
lowed of  allowing  the  defendant  to 
amend  his  answer  setting  up  the  new 
evidence,  subject  to  the  replication  on 
file,  both  parties  being  allowed  to  take 
evidence  in  relation  thereto. 

150.  1.  Deere  v,  Arnold,  95  Fed. 
Rep.  169;  Municipal  Signal  Co.  v.  Na- 
tional Electrical  Mfg.  Co.,  99  Fed.  Rep. 

569. 

3.  Sa(*ks  V,  Brooks,  85  Fed.  Rep.  970 ; 
Deere  v.  Arnold,  95  Fed.  Rep.  169. 

153.  1.  Introdnotion  of  Foreign  Pat- 
ent. —  The  decree  may  be  reopened  to 
admit  the  introduction  of  a  newly  dis- 
covered important  foreign  patent  as  a 
defense  by  way  of  anticipation  of  the 
complainant's  invention,  but  terms  will 


Printing  and  Commissioner's  Fees.  — 
By  statute  or  rule  of  court  the  expense 
of  printing  evidence  and  commissioner's 
fees  for  taking  and  certifying  deposi- 
tions in  infringement  cases  may  be 
taxed  as  costs.  Tesla  Electric  Co.  v. 
Scott,  101  Fed.  Rep.  524. 

3.  Improper  Joinder  of  Defendants  may 
throw  costs  on  complainant.  Hutter  v, 
De  Q.  Bottle  Stopper  Co.,  (C.  C  A.) 
128  Fed.  Rep.  283. 

Overruling  a  Plea  of  Noninfringement 
and  requiring  the  defendant  to  answer 
will  not  require  the  allowance  of  costs 
to  the  complainant  where  the  plea  was 
made  in  good  faith  and  not  for  delay. 
Chisholm  v.  Johnson,  84  Fed.  Rep.  384. 

4.  Hutter  v.  De  Q.  Bottle  Stopper 
Co.,  (C.  C.  A.)  128  Fed.  Rep.  283. 

A  Deeree  Not  Conforming  to  the  Court's 


be  imposed  for  the  complainant's  pro-    Determination  may  result  in  a  division 


tection.  Thomson-Houston  Electric  Co. 
V.  Nassau  Electric  R.  Co.,  no  Fed. 
Rep.  646. 

Even  After  Appeal  Taken,  the  case  may 
be  reopened,  on  a  showing  of  sufficient 
grounds,  by  a  supplemental  bill  in  the 
nature  of  a  bill  of  review,  and  the  court 
will  request  the  return  of  the  record 
from  the  appellate  court  for  further 
proceedings.  Nutter  v.  Mossberg,  118 
Fed.  Rep.  168. 

3.  Kissinger-Ison  Co.  v.  Bradford 
Belting  Co.,  (C.  C.  A.)  123  Fed.  Rep. 
91  ;  Brill  v.  North  Jersey  St.  R.  Co.,  125 
Fed.  Rep.  526.     See  also  Bliss  v.  Reed, 


of  the  costs  on  appeal.  Hatch  Storage 
Battery  Co.  v.  Electric  Storage  Battery 
Co.,  (C.  C.  A.)  100  Fed.  Rep.  975. 

154.  1.  See  Corser  v.  Brattleboro 
Overall  Co.,  93  Fed.  Rep.  809 ;  Ide  v. 
Trorlicht,  etc.,  Carpet  Co.,  115  Fed. 
Rep.  137,  53  C.  C.  A.  341. 

Partial  Allowance  to  Each  Party.  — 
Where  a  complainant  was  successful  on 
two  of  the  patents  in  suit,  but  the  bill 
was  dismissed  as  to  a  third  patent,  the 
complainant  was  allowed  two-thirds  of 
its  costs  and  the  defendants  one-third  of 
theirs.  Tesla  Electric  Co.  v.  Scott,  loi 
Fed.  Rep.  524. 
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154.    d.  Costs  of  Reference  to  Master  —  where  Fin»i  De- 
cree Is  in  Favor  of  Complainant.  —  See  note  4. 

13S.    XIV.  Actions  ob  Sttits  Oeowikg  Out  of  Pateht  Con- 
tracts —  1.  In  Oeneral.  —  See  note  2. 

2.  For  Money  Due  nnder  Contract  —  Action  at  Law.  — 
See  note  4. 

196.      Snit  in  Equity.  —  See  note  I. 

3.  For  Breach  of  Contract.  —  See  note  2. 

1S7.     Suit  in  Eqnity  for  CaneeUation.  —  See  note  2. 

XV.  QiTiETiNO  Title  to  Patent  and  Cokpellino  As- 
SieNXENT.  —  See  note  3. 

159.    XVL  Appeal  and  Ebeoe  in  Suits  on  oe  Conoebnino 
Patents  —  1.  When  Lies,  and  Jurisdiction  of  Courts  in  General  — 

Aet  1S91,  Creating  Cirenit  Court  of  Appeali.  —  See  note  I. 


Abandonment  of  a  Majority  of  the  Claim       Defeniei  to  Aotion  for  Breach  of  Con* 
Sned  on  may  properly  subject  the  com-    tract.  —  Sec    Macon    Knitting    Co.    v. 


plainant  to  proportionate  costs,  though 
he  may  be  successful  on  other  claims. 
Brill  V.  Delaware  County,  etc.,  R.  Co., 
109  Fed.  Rep.  901. 

154.  4.  Nominal  Proiite  or  Damagee. 
—  The  general  rule  that  costs  are  to  be 
taxed  against  the  complainant  where  the 
master  reports  only  nominal  profits  or 
damages  may  be  modified  in  the  discre- 
tion of  the  court  in  a  proper  case  so  as 


Leicester,  etc..  Mills  Co.,  113  Fed.  Rep. 
844,  affirmed  116  Fed.  Rep.  196,  53  C. 
C.  A.  621. 

Snit  for  Violation  of  Lioense.  —  See 
Buhl  V.  Stephens,  84  Fed.  Rep.  922. 

Bill  to  Eigoln  Breach  of  Lioenee.  —  See 
Johnson  v.  Seaman,  108  F>d.  Rep.  951, 
48  C.  C.  A.  158,  reversing  Seaman  v, 
Johnson,  106  Fed.  Rep,  915. 

157.    8.  Cancellation  of  Lioenee  and 


to  apportion  the  costs  equally  between    Aooonnting.  —  Where     a     license     was 


the  parties.    Kansas  City  Hay  Press  Co. 
V.  Devol,  127  Fed.  Rep.  363. 

155.  3.  Speoiflo  Performance  of  Con- 
tract to  Awign  Patent.  —  See  Pressed 
Steel  Car  Co.  v.  Hansen,  128  Fed.  Rep. 

444. 

Snfllcienoy  of  Bill  Based  on  Contract.  — 
See  New  England  Phonograph  Co.  r. 
Edison,  no  Fed.  Rep.  26;  New  York 
Phonograph  Co.  v.  National  Phonograph 
Co.,  112  Fed.  iRep.  822. 

Snllicienoy  of  Bill  Baeed  on  Frand. — 
See  Murjahn  v.  Hall,  119  Fed.  Rep.  186. 


granted  and  went  into  effect,  and  both 
parties  acted  under  it,  a  suit  in  equity 
may  be  maintained  for  the  cancellation 
thereof  and  an  accounting  of  royalties. 
American  St.  Car  Advertising  Co.  v. 
Jones,  122  Fed.  Rep.  803. 

8.  Jurisdiction  of  a  Suit  to  Determine  the 
Title  to  a  Patent  is  not  in  the  federal 
courts  where  the  parties  are  citizens  of 
the  same  state.  Atherton  Mach.  Co. 
V.  Atwood-Morrison  Co.,  99  Fed.  Rep. 
113. 

159*    1.  Appeal   Direct   to   Supreme 


4.  Suhmission  to   Jury.  —  For  a  state    Court. —  From  a  final  decree  on  a  ques 


of  facts  and  evidence  held  to  be  suffi- 
cient for  submission  of  questions  of 
fact  to  a  jury  in  an  action  for  royalties, 
sec  Taylor  Gas  Producer  Co.  v.  Wood, 
(C.  C.  A.)   125  Fed.  Rep.  337. 

156.  1.  Wooster  v.  Trowbridge,  (C. 
C.  A.)  120  Fed.  Rep.  667,  affirming  115 
Fed.  Rep.  722. 

Compelling  Answer  to  Interrogatories 
in  Snit  to  EecoTcr  Boyalties.  —  See  Lo- 
veil  Mfg.  Co.  V,  Automatic  Wringer  Co., 
124  Fed.  Rep.  971. 

8.  Sufficiency  of  Complaint.  —  See  Dan- 
cel  V.  United  Shoe  Machinery  Co.,  120 
Fed.  Rep.  839. 


tion  of  jurisdiction  an  appeal  lies  di- 
rectly to  the  Supreme  Court.  L.  E. 
Waterman  Co.  v,  Parker  Pen  Co.,  107 
Fed.  Rep.  141,  46  C.  C.  A.  203.  And 
an  order  of  a  Circuit  Court  stating 
that  an  appeal  was  allowed  "  from  the 
final  order  and  decree  dismissing  said 
suit  for  want  of  jurisdiction  "  is  a  suffi- 
cient certificate  on  that  question  for 
an  appeal  to  the  Supreme  Court.  Ex- 
celsior Wooden  Pipe  Co.  v.  Pacific 
Bridge  Co.,  185  U.  S.  282. 

A  Licensee  Hay  Appeal,  though  the  li- 
censor refuses  to  join,  by  having  him 
summoned,  and  the  entry  of  his  refusal 
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161,    3.  Cliaraoter  of  Decree  Anthoriziiig — Oonstruetloii  of  Aet  1891. 
—  See  note  i . 


to  join  on  the  record  will  make  the 
judgment  conclusive  on  him.  Excelsior 
Wooden  Pipe  Co.  v.  Seattle,  117  Fed. 
Rep.  140,  55  C.  C.  A.  156. 

Appeal  Initead  of  Hew  Suit.  —  The 
practice  is  condemned  of  speculating 
on  chances  in  patent  causes  after  an 
adverse  decision,  by  a  new  suit,  before 
a  new  judge,  instead  of  a  disposition  of 
the  first  suit  by  appeal.  Covert  v. 
Travers  Bros.  Co.,  96  Fed.  Rep.  568. 

161.  1.  Beftual  of  Injimctiye  Seliof. 
—  No  matter  relating  to  a  patent  upon 
which  the  court  below  declined  to  grant 
affirmative  relief  by  way  of  injunction 
can  be  brought  before  the  appellate 
court.  Diamond  State  Iron  Co.  v, 
Goldie,  (C.  C.  A.)  84  Fed.  Rep.  972. 

Amendment  of  1896.  —  Under  Act 
Cong.  March  3,  1891,  §  7,  as  amended 
by  Act  Cong.  Feb.  18,  1895,  an  appeal 
from  a  decree  awarding  an  injunction 
and  ordering  an  accounting,  not  being 
final,  brings  before  the  appellate  court 


becomes  final  before  appealing.  Minne- 
sota Moline  Plow  Co.  v.  Dowagiac  Mfg. 
Co.,  (C.  C.  A.)  126  Fed.  Rep.  746; 
Steams-Roger  Mfg.  Co.  v.  Brown,  114 
Fed.  Rep.  939,  52  C.  C.  A.  559. 

A  decree  on  the  merits,  finding  in- 
fringement, awarding  a  permanent  in- 
junction, and  directing  a  reference  to 
ascertain  damages  and  profits  is  an  ap- 
pealable interlocutory  decree.  Star 
Brass  Works  v.  General  Electric  Co., 
(C.  C.  A.)   129  Fed.  Rep.  102. 

Where  a  decree  finally  disposes  of 
one  claim  of  the  patent,  dismissing  the 
bill  as  to  that,  but  does  not  finally  dis- 
pose of  the  whole  case,  which  is  re- 
tained for  the  purpose  of  an  account- 
ing, the  right  to  appeal  from  the  dis- 
missal of  the  bill  as  to  that  claim  is 
suspended  until  the  final  decree.  West- 
ern Electric  Co.  r.  Williams-Abbott 
Electric  Co.,  (C.  C.  A.)  108  Fed.  Rep. 
952. 

Transforming  Interloeatory  into  Final 


only  so  much  of  the  decree  as  awards     Deoree.  —  Where    an    interlocutory    de 


an  injunction,  and  questions  relating  to 
damages  shotild  await  the  final  decree. 
Metallic  Extraction  Co.  v.  Brown,  104 
Fed.  Rep.  345,  43  C.  C.  A.  568.  A  final 
decree  only  can  be  reviewed  by  the  Cir- 
cuit Court  of  Appeals.  L.  E.  Waterman 
Co.  V.  Parker  Pen  Co.,  107  Fed.  Rep. 
141,  46  C.  C.  A.  203 ;  Thomson- Houston 
Electric  Co.  V.  Nassau  Electric  R.  Co., 
112  Fed.  Rep.  676,  50  C.  C.  A.  421. 
Act  of  1900.  —  Under  Act  Cong.  June 


cree  was  modified,  pursuant  to  the  man- 
date of  the  appellate  court,  so  as  to  re- 
strain the  use  of  another  structure  and 
require  an  accounting,  a  motion  to  di- 
rect the  lower  court  to  transfer  its 
decree  into  a  final  one  and  thus  de- 
prive the  complainant  of  its  right  to 
an  accounting  was  denied.  Minnesota 
Moline  Plow  Co.  v.  Dowagiac  Mfg.  Co., 
(C.  C.  A.)  126  Fed.  Rep.  746. 
An  Appeal  from  the  Exeoution  of  a  Kan- 


6,   1900,  amending  the  Act  of  1891  as    date  of  the  Appellate  Coort  is  not  proper 


amended  by  the  Act  of  1895,  an  appeal 
does  not  lie  from  an  interlocutory  de- 
cree or  order  denying  an  injunction. 
Western  Electric  Co.  v.  Williams-Abbott 
Electric  Co.,  108  Fed.  Rep.  952,  48  C. 
C.  A.  159,  following  Columbia  Wire  Co. 
V.  Boyce,  (C.  C.  A.)  104  Fed.  Rep.  172; 
Westinghouse  Air-Brake  Co.  v.  Chris- 
tensen  Engineering  Co.,  (C.  C.  A.)  104 
Fed.  Rep.  622.  But  an  appeal  lies  from 
an  interlocutory  order  or  decree  grant- 
ing or  continuing  an  injunction  in  an 
infringement  suit.  Armat  Moving  Pic- 
ture Co.  V,  Edison  Mfg.  Co.,  (C.  C.  A.) 
125  Fed.  Rep.  939. 

The  party  against  whom  an  injunc- 
tion is  granted  may  appeal  from  the 
interlocutory  decree,  but  the  party  in 
whose  favor  the  interlocutory  decree 
was  rendered  must  wait  until  the  appeal 


and  will  be  dismissed  where  the  man- 
date has  been  properly  executed.  Min- 
nesota Moline  Plow  Co.  v.  Dowagiac 
Mfg.  Co.,  (C.  C.  A.)  126  Fed.  Rep. 
746. 

Review  of  Contempt  Order.  —  It  has 
been  held  that  no  appeal  will  lie  from 
an  order  adjudging  a  defendant  to  be 
in  contempt  for  violating  an  interlocu- 
tory injunction  restraining  infringe- 
ment. Such  order  can  be  reviewed  only 
on  appeal  from  the  final  decree  in  the 
cause.  Christensen  Engineering  Co.  v. 
Westinghouse  Air  Brake  Co.,  (C.  C.  A.) 
129  Fed.  Rep.  96;  or,  where  it  is  the 
result  of  a  proceeding  criminal  in  na- 
ture, it  is  reviewable  on  writ  of  error. 
Bullock  Electric,  etc.,  Co.  v,  Westing- 
house Electric,  etc.,  Co.,  (C.  C.  A.)  129 
Fed.  Rep,  105.  See  generally  Contempt. 
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161.    4.  Proceedings,     Evidence,    and    Determination  —  a.  In 

General.  —  See  note  2. 

b.  Evidence  to  Be  Used.  —  See  note  3. 
163.    d.  Effect  of  Prior  Adjudications.  —  See  note  i. 

Eole  of  Comity  Doat  Kot  Control  Appellato  Court.  —  See  note  2. 

6.  Judgment  —  a.  In  General.  —  See  note  3. 


161.  2.  As  to  the  Extent  of  Appellate 
Beview  see  Millard  v.  Chase,  io8  Fed. 
Rep.  399,  47  C.  C.  A.  429 ;  Southern  Pac. 
Co.  V.  Earl,  (C.  C.  A.)  82  Fed.  Rep.  690 ; 
Societe,  etc.  v.  Allen,  (C.  C.  A.)  90 
Fed.  Rep.  815;  Pacific  Steam  Whaling 
Co.  V.  Alaska  Packer's  Assoc,  (C.  C. 
A.)  100  Fed.  Rep.  462;  Welsbach  Light 
Co.  V.  Cosmopolitan  Incandescent  Light 
Co.,  104  Fed.  Rep.  83,  43  C.  C.  A.  418; 
Loew  Filter  Co.  v.  German- American 
Filter  Co.,  107  Fed.  Rep.  949,  47  C.  C. 
A.  94;  Steams-Roger  Mfg.  Co.  r. 
Brown,  114  Fed.  Rep.  939,  52  C.  C.  A. 
559;  Lanyon  Zinc  Co.  v.  Brown,  115 
Fed.  Rep.  150,  53  C.  C.  A.  354;  Ameri- 
can Sales  Book  Co.  v,  Bullivant,  117 
Fed.  Rep.  255,  54  C.  C.  A.  287 ;  Ameri- 
can Fur  Refining  Co.  v,  Cimiotti  Un- 
hairing  Co.,  xi8  Fed.  Rep.  838,  55  C. 
C.  A.  513;  F.  C.  Austin  Mfg.  Co.  v. 
American  Wellworks  Co.,  (C.  C.  A.) 
121  Fed.  Rep.  76;  Paulus  v.  M.  M. 
Buck  Mfg.  Co.,  (C.  C.  A.)  129  Fed. 
Rep.  594;  American  Tube  Works  v. 
Bridgewater  Iron  Co.,  (C.  C.  A.)  132 
Fed.  Rep.  16. 

Where  the  Complainant  Ib  under  Bond 
in  the  Lower  Court  the  appellate  court 
will  not  ordinarily  reverse  an  order 
granting  an  injunction,  though  the  pro- 
priety of  such  order  be  doubtful. 
Steams-Roger  Mfg.  Co.  v.  Brown,  114 
Fed.  Rep.  939,  52  C.  C.  A.  559 ;  Ameri- 
can Fur  Refining  Co.  v,  Cimiotti  Un- 
hairing  Co.,  118  Fed.  Rep.  838,  55  C.  C. 
A.  513. 

Where  the  Defendant  BCae  Oiven  Seenrity 
in  accordance  with  a  preliminary  injunc- 
tion order  and  prevented  the  issuance 
of  the  injunction  an  appellate  court 
will  not  review  the  issues  on  ex  parte 
affidavits.  United  Blue-Flame  Oil  Stove 
Co.  V.  Silver,  (C.  C.  A.)  128  Fed.  Rep. 

925. 

Fall  Examination  Unrestricted  by  Iisnes 
Bailed.  —  It  is  a  settled  rule  that  as  to 
patentability  and  the  range  of  the  claims 
in  a  patent  the  appellate  court  will  not 
allow  parties  to  frame  their  issues  in 
such  way  as  to  take  from  it  the  scru- 
tiny of  all  the  questions  which  may  be 


involved.  Millard  v.  Chase,  108  Fed. 
Rep.  399,  47  C.  C.  A.  429. 

Preferenoe  on  Calendar.  —  Under  Act 
Cong.  1 89 1,  §  7,  as  amended  by  Act 
Cong.  June  6,  1900,  on  appeal  within 
thirty  days  from  an  interlocutory  de- 
cree granting  an  injunction  and  order- 
ing an  accounting,  the  cause  is  enti- 
tled to  take  precedence  on  the  calendar, 
subject  to  the  rules  of  the  court  with 
reference  to  the  filing  of  briefs.  Star 
Brass  Works  v.  General  Electric  Co., 
(C.  C.  A.)  129  Fed.  Rep.  102. 

8.  F.  C.  Austin  Mfg.  Co.  r.  American 
Wellworks,  (C.  C.  A.)  121  Fed.  Rep.  76. 

163.  1  Consolidated  Fastener  Co.  v. 
Littauer,  (C.  C.  A.)  84  Fed.  Rep.  164; 
Hatch  Storage  Battery  Co.  v.  Electric 
Storage  Battery  Co.,  (C.  C.  A.)  100 
Fed.  Rep.  975 ;  F.  C.  Austin  Mfg.  Co. 
V,  American  Wellworks,  (C.  C.  A.)  121 
Fed.  Rep.   76. 

3.  Thomson-Houston  Electric  Co.  v. 
Hoosick  R.  Co.,  (C.  C.  A.)  82  Fed.  Rep. 
461 ;  Stover  Mfg.  Co.  v.  Mast,  (C.  C. 
A.)  89  Fed.  Rep.  333 ;  McNeely  v.  Wil- 
liames,  (C.  C.  A.)  96  Fed.  Rep.  978; 
Welsbach  Light  Co.  v.  Cosmopolitan  In- 
candescent Light  Co.,  104  Fed.  Rep. 
83*  43  C.  C.  A.  418.  See  also  Brill  v. 
Peckham  Motor  Truck,  etc.,  Co.,  189 
U.  S.  57,  citing  Mast  v.  Stover  Mfg. 
Co.,  177  U.  S.  485. 

A  Second  Appeal  in  the  same  case  will 
be  govemed  by  the  decision  on  the  first 
appeal  where  no  new  questions  are  in- 
volved and  the  membership  of  the  court 
has  changed.  Cimiotti  Unhairing  Co. 
V.  Nearseal  Unhairing  Co.,  (C.  C.  A.) 
123  Fed.  Rep.  479. 

8.  Diemiual  of  Bill  on  Appeal  firom 
Iignnction.  —  On  appeal  from  an  order 
granting  a  preliminary  injunction,  the 
Circuit  Court  of  Appeals  in  reversing 
the  order  should  not  go  further  and 
dismiss  the  bill  where  no  answer  had 
been  filed  and  no  proofs  were  taken. 
Brill  V.  Peckham  Motor  Track,  etc.,  Co., 
189  U.  S.  57,  reversing  108  Fed.  Rep. 
267,  47  C.  C.  A.  315,  no  Fed.  Rep. 
377,  49  C.  C.  A.  87. 

On  appeal  from  an  order  granting  a 
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Appeal.  —  See  note  4. 


preliminary  injunction  it  is  only  in 
very  plain  cases  that  the  bill  will  be  dis- 
missed for  invalidity  of  the  patent.  In 
cases  not  plain,  the  better  course,  if  the 
evidence  warrants  it,  is  to  reverse  the 
order,  with  directions  as  to  the  dissolu- 
tion of  the  injunction  on  proper  terms. 
Co-operating  Merchants  Co.  v.  Hallock, 
(C.  C.  A.)  128  Fed.  Rep.  596. 

But  it  is  held  that  on  appeal  from 
a  preliminary  or  interlocutory  injunc- 
tion granted  on  ex  parte  affidavits  or 
full  hearing  the  appellate  court  may 
and  should  consider  the  whole  case  on 
its  merits  and  dismiss  the  bill  if  it  be 
without  equity.  Stover  Mfg.  Co.  r. 
Mast,  (C.  C.  A.)  89  Fed.  Rep.  333. 

The  Appeal  Kay  Be  DiimlBsed  Withoat 
Frqudioe  to  any  proceedings  in  the  lower 


court  or  to  the  right  to  take  a  sub- 
sequent appeal  or  to  the  questions  which 
may  be  raised  thereon.  Greene  v. 
United  Shoe  Machinery  Co.,  (C.  C.  A.) 
124  Fed.  Rep.  961.  And  such  dismissal 
may  be  granted  on  request  of  the  trial 
judge  for  a  return  of  the  record  in  or- 
der that  the  trial  court  may  take  further 
proceedings.  Mossberg  v.  Nutter,  (C. 
C.  A.)   124  Fed.  Rep.  966. 

Yaoation  of  the  ligiinction  on  OiviBg 
Bond  may  be  ordered  by  the  appellate 
court.  Loew  Filter  Co.  v.  German- 
American  Filter  Co.,  107  Fed.  Rep.  949, 
47  C.  C.  A.  94. 

163*  4.  National  Folding  Box,  etc., 
Co.  V.  Robertson,  104  Fed.  Rep.  552,  44 
C.  C.  A.  29;  Titaolat  v.  Philadelphia 
Pneumatic  Tool  Co.,  130  Fed.  Rep.  903. 
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167. 

KEXT  — 

168. 

Action  — 

174. 
Statates 
note  I. 

176. 

181. 

184. 

ATcmrat 

186. 

note  5. 


n.  HATirsE,  Opbbatiov,  ahb  Effect  of  Flea  of  Pat- 

2.  Payment  as  Affirmative  Defense.  —  See  note  2. 
4.  Plea  of  Payment  as  Dispensing  with  Proof  of  Cause  of 

-  In  General.  —  See  note  2. 

m.    Necessity    fob   Plea    of   Paykent  —  3.   Under 
—  a.  In  General  —  New  Matter  —  code  Bale.  —  See 

Materiality  of  Ayerment  of  Voni»yment  in  Complaint.  —  See  note  3. 

d.  Action  for  Existing  Balance.  —  See  note  2. 
IV.  Bequisites  of  Plea  of  Payxent  —  1.  In  General  — 

of  Faotf  Conetitnting  Payment.  —  See  note  2. 

3.  Certainty  and  Particularity  —  a.  JN  General.  —  See 


167*  S.  Meating  v,  Tigerton  Lum- 
ber Co.,  113  Wis.  379. 

16S.  8.  Lokken  v.  Miller,  9  N. 
Dak.  512,  citing  i6  Encyc.  of  Pl.  and 
Pr.  168. 

1 74*  1 .  Arkansas.  —  Hayes  v.  Dickey, 
67  Ark.  169. 

Missouri.  —  Henderson  v.  Davis,  74 
Mo.  App.  I ;  Cordner  v,  Roberts,  58  Mo. 
App.  440. 

Nebraska — Culbertson  Irrigating,  etc., 
Co.  V.  Cox,  52  Neb.  684;  Barker  v. 
Wheeler,  62  Neb.  150. 

New  York,  —  Simons  v.  Martin,  etc., 
Mfg.  Co.,  (N.  Y.  City  Ct.  Gen.  T.)  5 
Misc.  (N.  Y.)  788;  Rosenstock  v.  Des- 
sar,  85  N.  Y.  App.  Div.  501 ;  Forbes  v. 
Wheeler,  (N.  Y.  City  Ct.  Gen.  T.)  39 
Misc.  (N.  Y.)  538;  Dibble  v.  Dimick, 
143  N.  Y.  549. 

Oregon.  —  Farmers'  Nat  Bank  v. 
Hunter,  35  Oregon  188. 

Washington.  —  Columbia  Nat.  Bank 
V.  Western  Iron,  etc.,  Co.,  14  Wash.  162. 

Wisconsin.  —  Gardner  v.  Avery  Mfg. 
Co.,  117  Wis.  487. 

United  States.  —  Choate  r.  Hoog- 
straat,  (C.  C.  A.)  105  Fed.  Rep.  713. 

176.  8.  Where  Honpayment  Material 
AUegation.  —  In  support  of  the  first 
paragraph  of  the  original  note  see  Evers 
9.  Shumaker,  57  Mo.  App.  454;  Barker 
9.   Wheeler,    62   Neb.    150.     See   also 


Shasta  Bank  v.  Boyd,  99  Cal.  604, 
wherein  the  court  said :  "  It  is  well 
settled  in  this  state  that  the  allegation 
of  nonpayment,  in  a  complaint  on  a 
promissory  note,  is  material  to  the 
cause  of  action,  as  without  such  an  al- 
legation no  breach  of  the  promise  would 
appear,  and  that  when  the  complaint  is 
not  verified  a  general  denial  puts  in 
issue  every  material  allegation  of  the 
complaint." 

In  support  of  the  second  paragraph 
of  the  original  note  see  Staten  Island 
Midland  R.  Co.  v.  Hinchliffe,  170  N.  Y. 

477. 

181*  8.  Schwarzler  v.  McClenahan, 
38  N.  Y.  App.  Div.  525 ;  Robertson  v. 
Robertson,  37  Oregon  339. 

194.  8.  The  Enlee  of  Equity  Pleading 
do  not  require  the  defense  of  payment 
to  be  set  forth  in  an  answer  according 
to  any  particular  form.  All  that  is  re- 
quired is  for  the  pleader  to  set  forth 
the  facts  in  a  concise  and  intelligent 
manner.  Bausman  v,  Denny,  73  Fed. 
Rep.  69. 

1§6.  6.  Allegation  ae  to  Amount. — 
A  plea  of  payment  fhat  alleged  that  the 
sum  claimed  in  the  complaint  had  been 
"  substantially "  paid  was  held  to  be 
bad  on  demurrer  in  the  case  of  Hardin 
County  V.  Wells,  108  Iowa  174. 

Allegation  as  to  Time  of  Payment.  ~ 
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186.  Bequiring  Defendant  to  Fnrniih  Fartienlars.  —  See  note  6. 

1 87.  By  Statnte  in  Several  States.  —  See  note  2. 
190.    4.  Conclusions  of  Law.  —  See  note  2. 
196.     10.  Payment  by  Stranger.  —  See  note  i. 

306.    y.  EviDEHCE  Admissible  ukdeb  Flea  of  Patxevt  —  1. 
Early  Doctrine.  —  See  note  2. 

308.    2.  More  Modem  Eule  —  6.  Amount  and  Particulars 
OF  Payment.  —  See  note  3. 

909.    c.  Payment  in  Property.  —  See  note  5. 

a  10.    e.  Payment  to  Agent.  —  See  note  3. 

ail.    g.  Payment  to  Third  Parties.  —  See  note  i. 
i.  Accord  and  Satisfaction.  —  See  note  5. 

a  19.   j\  Set-off.  —See  note  i. 

ai3.    o.  Statute  of  Limitations.  —  See  note  3. 

a  16.    6.  Where  Manner  of  Payment  Expressly  Stated.  —  See 
note  I. 

ai  8.    VI  Bepligatiok  to  Plea  of  Patmevt  —  1.  In  General. 
—  See  note  i. 


A  plea  of  payment  need  not  allege  the 
amount  paid  nor  the  exact  date  of  pay- 
ment, but  it  must  allege  that  payment 
was  made  before  the  commencement  of 
the  action.  Farmer's  Bank  v.  Ore,  (Ind. 
App.  1899)  55  N.  E.  Rep.  35. 

1S6.  6.  See  Tyre  v»  Mulvena,  2 
Marv.  (Del.)  295,  wherein  the  court 
said :  "  While  the  time  is  often  left 
blank,  there  is  no  doubt  that  the  plain- 
tiff is  entitled,  if  he  so  demands,  to  have 
the  time  set  forth  in  the  plea." 

The  Arizona  Statute  providing  that  a 
bill  of  particulars  must  be  filed  by  a 
party  desiring  to  plead  a  payment  of 
an  account  does  not  apply  to  a  case 
of  a  single  payment  in  full  settlement  of 


5I0§*  8.  Lawson  v.  Zinn,  48  W.  Va. 
312. 

909.  5.  Lawson  v,  Zinn,  48  W.  Va. 
312. 

910.  8.  State  Bank  v,  Kelly,  109 
Iowa  544. 

311.  1.  Talbotton  R.  Co.  v.  Gibson, 
106  Ga.  229. 

5.  Smith  V,  EIrod,  (Ala.  1898)  24  So. 
Rep.  994 ;  Freiermuth  v,  McKee,  86  Mo. 
App.  64. 

913.  1.  Gallen's  Estate,  18  Pa. 
Super.  Ct.  365 ;  San  Antonio,  etc., 
Constr.  Co.  v.  Davis,  (Tex.  Civ.  App. 
1898)  48  S.  W.  Rep.  754.  See  also 
Bausman  r.  Denny,  ti  Fed.  Rep.  69. 

313.    8.    PreenmptioiL     of    Payment 


the  account.     Cheda  v.  Skinner,  (Ariz.     Bailed  by  Lapee  of  Time.  —  Proof  of  the 


1899)  57  Pac.  Rep.  64. 

I  §7.  2.  See  Bube  v,  Hauck,  16 
Lane.  L.  Rev.  412;  Wooley  v.  Bell, 
(Tex.  Civ.  App.   1902)   68  S.  W.  Rep. 

71. 

190.  8.  People's  State  Bank  v. 
Harper,  30  Pittsb.  Leg.  J.  N.  S.  (Pa.) 
229;  Bube  V.  Hauck,  16  Lane.  L.  Rev. 
412. 

196.  1.  Meyer  v.  Stadtler,  23  Tex. 
Civ.  App.  432,  diing  16  Encyc.  of  Pl. 
AND  Pr.  196. 

306.  2.  Hicks  v.  Williams,  iia 
Iowa  691,  citing  i6«Encyc.  of  Pl.  and 
Pr.  206  and  notes. 


lapse  of  twenty  years  without  demand, 
raising,  under  the  common-law  rule,  a 
presumption  of  pasrment,  may  be  given 
under  the  plea  of  payment.  Parisen  v. 
New  York,  etc.,  R.  Co.,  65  N.  J.  L.  413. 

316.  1.  Brown  v.  Gimm,  10  Ohio 
Cir.  Dec.  538,  holding  that  if  the  mode 
of  payment  set  forth  in  the  plea  is 
specified,  the  proof  must  correspond  to 
it ;  but  if  the  plea  of  payment  is  a  gen- 
eral one,  any  mode  of  payment  may  be 
shown. 

318.  1.  Culbertson  Irrigating,  etc., 
Co.  V,  Cox,  52  Neb.  684;  Minard  r.  Mc- 
Bee,  29  Oregon  225. 
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PENALTIES  AND  PENAL  ACTIONS. 

3S3.  n.  DsvnriTiovs  —  1.  Penal  Statutes  and  Aetions  —  TvuA 
SUtntei.  —  See  note  I. 

Penal  Aetioni.  —  See  note  3. 

333.  2.  Popular  and  Qni  Tarn  Actions.  —  See  note  i. 

334.  m.  Oekeeal  Hatitbs  avb  Geasacteb  of  Aotiov  ahd 
Pboceedihgs  —  1.  Civil  or  Criminal  Action  —  Wordi  "VmaXtj"  sod 
"  Fine."  — ^  See  note  2. 

335.     dianeter  of  Pleading!  and  Proeednre.  —  See  note  3. 

338.    3.  Debt.  —  See  note  i. 

343.  4.  Whether  Bemedies  Are  Cnmnlatiye  —  J.  CRIMINAL 
Prosecutions  —  where  Ho  Fonn  of  Action  If  Preeerlbed.  —  See  note  4. 

353.  IV.  JiTBlSDiCTiOH  —  2.  What  Particular  Court  Has  Juris- 
diction —  d.  Courts  of  Law  —  (2)  Inferior  Courts  —  By  SxpreM 
Enactment.  —  See  note  2. 

338.    VL  Pabties  —  1.  Plaintiff —  a.  State.  —  See  notes  i,  2. 

360.  b.  Informers  —  Bight  of  informer  to  Part  of  Penalty.  —  See 
note  I. 

c.  Persons  Injured  or  Aggrieved.  —  See  note  4. 

361.  See  note  i. 

366.    3.  Joinder  of  Parties  —  r.  Plaintiffs  —  Joinder  of  Partiei 

Aggrlered.  —  See  note  3. 


333.  1*  Com.  V,  Houseman,  ii  Pa. 
Dist.  480;  Butler  v.  Butler,  62  S.  Car. 
165,  both  cases  quoting  16  Encyc.  of  Pl. 
AND  Pr.  231,  232. 

8.  Atlanta  v.  Chattanooga  Foundry, 
etc.,  Co.,  101  Fed.  Rep.  900,  citing  16 
Encyc.  of  Pl.  and  Pr.  229  and  support- 
ing the  whole  text  paragraph. 

333.  1.  Newgold  v.  American  Elec- 
trical Novelty,  etc.,  Co.,  108  Fed.  Rep. 

341. 

334.  8.  Com.  v.  Houseman,  xi  Pa. 
Dist.  480;  Butler  v,  Butler,  62  S.  Car. 
165,  both  cases  quoting  16  Encyc.  of 
Pl.  and  Pr.  234. 

335.  8.  Greensburg  v.  Qeveland, 
etc.,  R.  Co.,  23  Ind.  App.  141 ;  State  v. 
Zillman,  (Wis.  1904)  98  N.  W.  Rep. 
543 ;  Moller  v.  U.  S.,  (C.  C.  A.)  57  Fed. 
Rep.  490. 

338*  1.  Higdon  v,  Kennemer,  120 
Ala.  193;  Hoffman  v.  Knight,  127  Ala. 
X49;  People  V,  Merritt,  91  111.  App.  620. 


343.  4.  State  v.  Messner,  9  N.  Dak. 
186. 

353*  8.  Louisville,  etc.,  R.  Co.  v. 
Com.,  102  Ky.  300 ;  WooUey  v.  Bell,  69 
N.  J.  L.  581 ;  Hill  County  v.  Atchison, 
19  Tex.  Civ.  App.  664;  West  v,  Rawson, 
40  W.  Va.  480. 

358.  1.  State  v.  Waterhouse,  71  N. 
H.  488.  Contra,  holding  that  the  state 
cannot  sue  in  a  penal  action  unless 
specially  authorized  by  statute.  State 
V,  Messner,  9  N.  Dak.  186. 

8.  Dexter  v.  Blackden,  93  Me.  473. 

360.  1.    Dexter  v.  Blackden,  93  Me. 

473. 

4.  Blum  V.  Widdicomb,  90  Fed.  Rep. 
220. 

361.  1.  Brooklyn  v,  Nassau  Elec- 
tric R.  Co.,  44  N.  Y.  App.  Div.  462; 
Carter  v,  Wilmington,  etc.,  R.  Co.,  126 
N.  Car.  437. 

306.  8.  Haley  v.  Taylor,  77  Miss. 
867. 
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378.  TH  Declabatiok,  Ivfobxatioit,  Petitiov,  ob  Com- 
plaint—  2.  Allegationi  of  Substance  —  c.  Negativing  Excep- 
tions AND  Provisos.  —  See  note  2. 

S8 1  •  3.  Joinder  of  CaoBes  of  Action  —  a.  Distinct  Penal- 
ties —  At  Common  Law.  —  See  note  2. 

In  Code  Btatas,  on  Othor  Hand.  —  See  note  3. 

989.  *.  Statutory  and  Common-law  Causes.  —  See 
note  I. 

985.  ym.  PBOCE88  —  2.  Indorsements  —  a.  Reference  to 
Penal  Statute  —  in  OmeraL  —  See  note  4. 

999.    X.  Pleas  avd  Ahbwebs  —  2.  Answers  —  Veriflod  Answor. 

—  See  note  i. 

XI.   DiSCOVEBT,  PBODUGTIOH  0?  PAPEBB,  AVD  THE  LiXS  — 

1.  Actions  Against  Individnals.  —  See  note  2. 

994.  Prodnotion  of  Books  and  Papon.  —  See  note  I. 

995.  XU  iHBTBUCTIOirS  —  Boasonable  Doubt.  —  See  note  2. 

996.  othor  DootrinoB.  —  See  note  2. 

998.    XIIL  Vebdict  AKD  Jttdokevt  —  2.  Verdict  —  a.  Form. 

—  See  note  2. 

303.    XYL    Becobd  —  2.  Actions    in    Inferior    Conrts.  —  See 


note  2. 
304. 
308. 

note  2. 


XVIL  Appeals  —  1.  In  OeneraL  —  See  note  3. 

XVm.  COSTB  —  2.  By  Statute  —  in  Modern  Timos.  —  See 


979.  9.  Vandegrift  v.  Meihle,  66 
N.  J.  L.  92 ;  Crosson  v.  Rutherford,  66 
N.  J.  L.  120. 

391.  8.  The  Alabama  Code  (Civ. 
Code  1896,  \  3293)  permits  uniting  in 
the  same  complaint  two  or  more  causes 
of  action  to  recover  penalties  for  failing 
to  record  mortgages.  Hoffman  v. 
Knight,  127  Ala.  149. 

In  North  Garolina  a  party  suing  for 
penalties  may  unite  several  of  such 
causes  of  action  in  the  same  complaint, 
provided  there  is  the  same  defendant 
in  each  action.  Carter  v,  Wilmington, 
etc.,  R.  Co.,  126  N.  Car.  437. 

In  Ohio  distinct  penalties,  arising  under 
the  same  statute,  may  be  sued  for  in  the 
same  action.  State  v,  Allen,  6  Ohio 
Dec.  43. 

S.  Louisville,  etc.,  R.  Co.  v.  Com., 
102  Ky.  300. 

3II3.  I.  Kansas  City,  etc.,  R.  Co. 
V.  Spencer,  72  Miss.  491. 

985.  4.  Waiver  ef  Indonement  — 
In  New  Jersey  the  title  of  the  statute 
should  be   indorsed  on  the   summons, 


but  such  indorsement  is  waived  by  fail- 
ure to  make  a  timely  objection.  Hayes 
V.  Storms,  64  N.  J.  L.  5x4. 

399.  1.  See  Louisville,  etc.,  R.  Co. 
V.  Com.,  112  Ky.  635;  Equitable  L. 
Assur.  Soc.  V,  Com.,  113  Ky.  126. 

8.  Newgold  v.  American  Electrical 
Novelty,  etc.,  Co.,  108  Fed.  Rep.  341. 

d04*  1.  Newgold  V.  American 
Electrical  Novelty,  etc.,  Co.,  108  Fed. 
Rep.   341. 

M5«  8.  Louisville,  etc.,  R.  Co.  v. 
Com.,  112  Ky.  635. 

396.  8.  Palmer  v.  People,  109  III. 
App.  269. 

39§.  8.  Vandegrift  v.  Meihle,  66 
N.  J.  L.  92. 

303.  8.  Ridley  Park  v.  Chester, 
etc.,  R.  Co.,  24  Pa.  Co.  Ct.  3. 

304.  8.  People  v.  Merritt,  91  111. 
App.  620 ;  Greensburg  r.  Ceveland,  etc., 
R.  Co.,  23  Ind.  App.  141 ;  Springfield 
V.  Starke,  93  Mo.  App.  70. 

308.  8.  People  v.  Braisted,  13  Colo. 
App.  532;  People  V.  Strauss,  48  N.  Y. 
App.  Div.  198. 
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PENSIONS. 

310.    IV.  Ebattdulevt  Claims.  —  See  note  4. 


3 10.  4.  AUegationi  BeqniiiU  to  In- 
dietme&t  for  This  OfBnuo.  —  An  in- 
dictment for  obtaining  the  payment  of 
a  pension  claim  by  making  and  using 
a  voucher  wherein  the  defendant  falsely 
averred  that  he  was  the  identical  per- 
son named  in  the  pension  certificate 
may  be  sufficient  without  setting  out 


the  pension  certificate  by  its  tenor ;  and 
it  is  not  vitiated  by  the  mere  fact  that 
some  of  the  allegations  are  in  the  par- 
ticipial form,  as  by  the  use  of  the  words 
"  by  then  and  there  executing  and  pre- 
senting." Pooler  V.  U.  S.,  (C.  C.  A.) 
137  Fed.  Rep.  509. 
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PERJURY. 


317.  H  IKBICTXXHT  OSKSBALLY  —  1.  At  Common  Law  and 
by  Statute  —  in  United  HttLtim,  —  See  note  2. 

318.  6.  Subornation  of  Fexjury.  —  See  note  3. 

319.  IIL  Pbogeedivo  iv  Which  Offense  Was  Coxmitteb  — 
1.  In  General.  —  See  note  2. 

390.  Under  sutntee.  —  See  note  2. 

391.  2.  Hame  of  Action  —  Proeeeding  Should  Be  identified.  —  See 

note  2. 

334.    6.  Extrajudicial  Oaths.  —  See  note  i. 

39S.     IV.  JURISDICTIOE  AHD  AUTHOBITT  TO  ADMIHISTEB  OATHS 

—  1.  At  Common  Law  and  under  English  Statutes  —  Avennent  of 
Authority  ttiU  Heoeesary.  —  See  note  4. 

2.  In  United  States.  —  See  note  5. 

See  note  2. 

4.  ITame  of  Officer.  —  See  note  2. 

T.  Oath  —  1.  In  General  —  That  Aeenied  Wm  Svom.  —  See 


396. 
397. 
330. 

note  I. 


317.  8.  Stotntory  Crime  of  False 
Sirearlng.  —  The  indictment  is  suffi- 
cient if  it  alleges  that  the  defendant 
wilfully,  knowingly,  absolutely,  and 
falsely  swore,  and  need  not  set  out  all 
the  ingredients  of  an  indictment  for 
perjury.  Thompson  v.  State,  120  Ga. 
13a;  Gammage  v.  State,  119  Ga.  380. 

Charging  Party.  —  Where  the  allega- 
tions point  the  defendant  out  with  cer- 
tainty as  the  party  committing  the  of- 
fense, it  will  not  vitiate  the  indictment 
that  the  offense  was  not  distinctly 
charged  against  such  party  in  the  begin- 
ning of  the  indictment.  Curtley  v. 
State,  4a  Tex.  Grim.  227. 

318.  S.  Materiality  of  the  suborned 
testimony  must  be  alleged.  State  v. 
Booker,  (Miss.  1904)  36  So.  Rep.  241. 

319.  8.  State  v.  Theriot,  50  La. 
Ann.   1 1 87. 

390.  8.  State  v.  Booth,  (Iowa  1901) 
88  N.  W.  Rep.  344;  State  v.  Eddens, 
5a  La.  Ann.  1461. 

InrplaBage. —  State  v.  John,  (Iowa 
1903)  93  N.  W.  Rep.  61. 

A  General  Statement  of  the  Jnriidietion 
is  sufficient  without  setting  forth  the 
facts  l^  Tirtue  of  which  it  exists.    Peo- 


ple V.  De  Carlo,  124  CaL  46a;  Thomp- 
son V.  People,  26  Colo.  496. 

3dl.  8.  State  v.  Silverberg,  78 
Miss.  858  iquoting  16  Encyc.  of  Pl. 
AND  Pr.  321] ;  State  v.  Wiggins,  (Miss. 
1 901)  30  So.  Rep.  712;  Braeutigam  v. 
State,  63  N.  J.  L.  38;  State  v,  Rowell, 
72  Vt.  28;  State  V.  Estabrooks,  70  Vt. 
412 ;  State  r.  Rowell,  70  Vt.  405. 

In  the  Statutory  Crime  of  Falee  Swearing 
a  like  rule  prevails,  and  the  indictment 
must  apprise  the  defendant  of  the  par- 
ticular offense  upon  which  he  is  to  be 
tried.  Shackelford  v.  Com.,  (Ky.  1904) 
79  S.  W.  Rep.  192. 

394.  1.  State  v.  Dow,  74  Vt.  119; 
State  V.  Estabrooks,  70  Vt  412;  State 
V.  Rowell,  70  Vt.  405. 

395.  4.    Craft  v.  State,  42  Fla.  567. 
5.   Hereford  v.  People,  197  111.  222; 

State  V.  Douette,  31  Wash.  6. 

396.  8.  State  v.  Douette,  31  Wash. 
6,  quoting  16  Encyc.  of  Pl.  and  Pa. 
326. 

397.  8.  Wilson  v.  SUte,  115  Ga. 
206. 

330*    1.   People  v.  Simpton,  133  CaL 
367 ;  Craft  v.  State,  42  Fla.  567. 
ninitratiosi  of  Bole.  —  The  Particip- 
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331.     Xftnnttr  of  TaUng  Oath.  —  See  note  2. 

333.    2.  By  Whom  Administered.  —  See  note  2. 

333.  VI.  Settivo  Forth  Tebtixovt  — 1.  According  to  8ab« 
stance  and  Effect.  —  See  notes  2,  3. 

334.  2.   Pexjnry  Assigned  upon  Written    Instrument  —  See 


note  I. 
336. 
337. 
338. 


Vn,  IHTEHT  — 3.  "  Wilftilly."  —  See  note  i. 

6.  "Feloniously."  —  See  note  2. 

vm  AssiONXEHT  OF  PsBJVBT  —  1.  In  General  —  Atw- 

mtnt  of  Ealsity  Mvit  Bo  Made  Ezprosily  and  PositiTely.  —  See  note  3. 

340.  Gonoral  Allegation.  —  See  note  I. 

2.  Setting  Forth  Truth.  —  See  note  2. 

341.  3.  Averments  as  to  Knowledge.  —  See  note  i. 


uH  Form  of  the  Averment  e,  g.,  "hav- 
ing taken  an  oath,"  etc.,  is  not  the  best 
method  of  stating  a  fact,  but  it  is  suffi- 
cient under  the  liberal  system  of  plead- 
ing prevailing  in  Calif omia.  People  v. 
Ennis,  137  Cal.  263. 
331.    2.   People  v.  Simpton,  133  Cal. 

367. 

Variaaoe.  —  Williams  v.  People,  26 
Colo.  272, 

"  Duly  Sworn  "  Unneconary.  —  An 
averment  that  "  the  defendant  did 
wrongfully  ♦  ♦  ♦  make  oath "  is  a 
sufficient  averment  of  the  manner  of 
taking  the  oath,  and  it  is  not  necessary 
to  aver  that  he  was  duly  sworn.  State 
V.  Scott,  78  Minn.  311. 

333.  2.  By  Depnty  Clerk.  —  State 
V.  Townley,  67  Ohio  St.  21,  supporting 
the  first  paragraph  of  the  original  note. 

333.  2.  State  v.  Terline,  23  R.  I. 
530  iciting  16  Encyc.  of  Pl.  and  Pr. 
333] ;   Bailey  v.   State,   41   Tex.   Crim. 

157. 
8.  State  V.  Terline,  23  R.  I.  530. 

334.  1.  Afadavit  Heed  Hot  Be  Set 
Out  in  HflBO  Verba.  —  Simpson  v.  State, 
(Tex.  Crim.  1904)  79  S.  W.  Rep.  530. 

Kotion  for  Gontinnanoe.  —  An  indict- 
ment for  perjury  in  a  motion  for  a  con- 
tinuance should  set  out  the  particular 
portions  of  the  motion  which  are  con- 
sidered material  and  on  which  the  as- 
signments of  perjury  are  predicated. 
Ross  V.  State,  40  Tex.  Crim.  349. 

336.  1.  People  v.  Turner,  122  Cal. 
679,  holding  that  the  word  "wilfully" 
is  necessary  in  the  charging  part  of  the 
indictment,  and  a  conclusion  that  the 
defendant  committed  wilful  perjury  is 
only  a  conclusion  of  law  and  insufficient. 
Herring  v.  State,  119  Ga.  709;  U.  S.  r. 
Lake,  129  Fed.  Rep.  499. 


337*    2.   Com.  v.  Swanger,  108  Ky. 

579. 

339.  8.  State  v.  Silverberg,  78 
Miss.  858  [quoting  16  Encyc.  of  Pl. 
AND  Pr.  338] ;  State  v.  Williams,  1 1 1 
La.   1033. 

Two  or  More  Ayermenti  as  to  the 
false  swearing  will  not  necessarily  vi- 
tiate the  indictment.  Proof  of  either 
will  sustain  the  conviction.  Campbell  v. 
State,  43  Tex.  Crim.  602. 

340*  1.  State  v.  Gallaugher,  123 
Iowa  378;  Com.  v.  Lashley,  74  S.  W. 
Rep.  658,  25  Ky.  L.  Rep.  58;  State  v. 
Nelson,  74  Minn.  409 ;  State  v.  Rowell, 
72  Vt.  28 ;  State  v.  Roberts,  22  Wash. 
I ;  State  v.  Guse,  21  Wash.  269. 

Hjrpereriticism.  —  Where  there  were 
two  averments  of  perjury,  and  in  assert- 
ing the  falsity  the  indictment  alleged 
that  the  defendant  knew  such  "  state- 
ments to  be  false  when  he  made  it," 
using  the  singular  **  it,"  instead  of  the 
plural  ''  them,"  it  was  held  that  an  ob- 
jection thereto  was  hypercritical  and 
without  merit.  Hollins  v.  State,  (Tex. 
Crim.  1902)  69  S.  W.  Rep.  594.  See 
also  Freeman  v.  State,  44  Tex.  Crim. 
496. 

Failure  to  Bemiir.  — Where  the  as- 
signment states  an  offense,  but  lacks 
specificness  and  certainty,  a  failure  to 
demur  waives  the  irregularity.  People 
V.  Rodley,   131   Cal.  240. 

2.  State  V.  Silverberg,  78  Miss.  858, 
citing     16     Encyc.    op    Pl.    and    Pr. 

340. 

341*  1.  By  Statute  in  Louisiana, 
not  only  must  it  be  alleged  that  the 
defendant  swore  falsely  or  corruptly, 
but  it  must  also  be  alleged  that  he 
knew  that  he  swore  falsely.  State  v. 
Brown,  no  La.  591. 
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34». 

See  note 
S4S. 
344. 

note  3. 
345. 
347. 
348. 
349. 
3SO. 


IX.  Hatebialitt   07   TE8TIX0KY  —  1.  In   OwenL  — 
I. 

2.  Two  Methods  of  Averring  Materiality.  —  See  note  i. 
See  notes  i,  2. 

3.  Immateriality  Apparent  on  Face  of  Indictment.  —  See 

6.  Essential  Element  of  Crime.  —  See  notes  3,  4. 

X.  Time  ahd  Place  —  1.  In  General.  —  See  note  i. 

3.  Variance  Between  Pleading  and  Proo£  —  See  note  2. 
XI  iHSTBircTiovs.  —  See  notes  2,  3,  4. 

Xattriality  of  Testimony.  —  See  note  3. 


343.  1.  Brown  v.  State,  (Fla.  1904) 
36  So.  Rep,  70s  Vciixng  16  Encyc.  of 
Pl.  and  Pr.  343]  ;  State  v.  Brown,  1 1 1 
La.   170. 

Both  Material  and  Immaterial  Teitl- 
mony. — Jefferson  v.  State,  (Tex.  Crim. 
1899)  49  S.  W.  Rep.  88. 

343.  1.  State  v.  Douette,  31  Wash. 
6,  citing  16  Encyc.  of  Pl.  and  Pr.  343. 
See  also  the  following  cases: 

California,  —  People  v.  Ennis,  137 
Cal.  263;  People  v.  Rodley,  131  Cal. 
340 ;  People  v.  De  Carlo,  1 24  Cal.  462. 

Colorado.  —  Thompson  v.  People,  26 
Colo.  496. 

F/orida.  —  Markey  v.  State,  (Fla. 
1904)  37  So.  Rep.  53. 

Illinois.  —  Greene  v.  People,  182  111. 
278. 

Indiana.  —  State  v.  Turley,  153  Ind. 

345. 
Iowa.  —  State  v.  Booth,  (Iowa  1901) 

88  N.  W.  Rep.  344. 

Missouri.  —  State  v.  Faulkner,  175 
Mo.  546. 

Oklahoma.  —  Cutler  v.  Territory,  8 
Okla.  xoi, 

Texas.  —  McAvoy  v.  State,  39  Tex. 
Crim.  684 ;  Harrison  v.  State,  41 
Tex.  Crim.  274 ;  Tellis  v.  State,  42  Tex. 
Crim.  574;  Jemigan  v.  State,  43 
Tex.  Crim.  114;  Henry  v.  State,  43  Tex. 
Crim.  176;  Chavarria  v.  State,  (Tex. 
Crim.  1901)  63  S.  W.  Rep.  312;  Miller 
V,  State,  43  Tex.  Crim.  367. 

Washington.  —  State  v.  GvLse,  21 
Wash.  269. 

344*  1.  State  v.  Douette,  31  Wash. 
6  Iciting  16  Encyc.  of  Pl.  and  Pr.  344 
and  holding  that  an  averment  that  it 
"  became  a  material  inquiry  "  whether 
certain  things  happened  was  sufficient]  ; 
Miller  v.  State,  43  Tex.  Crim.  367; 
Henry  v.  State,  43  Tex.  Crim.  176;  Jer- 
nigan  v.  State,  43  Tex.  Crim.  114;  Tel- 
lis V.  State,  42  Tex.  Crim.  574;  Har- 


rison V.  State,  41  Tex.  Crim.  274; 
McAvoy  V.  State,  39  Tex.  Crim.  684; 
State  V.  Turley,  153  Ind.  345 ;  State  v. 
Guse,  21  Wash.  269;  U.  S.  v.  Lake,  129 
Fed.  Rep.  499. 

8.  Thompson  v.  People,  26  Colo.  496 ; 
Brown  v.  State,  (Fla.  1904)  36  So. 
Rep.  70s ;  Henry  v.  State,  43  Tex.  Crim. 
176 ;  Jemigan  v.  State,  43  Tex.  Crim.  114. 

8.  McCoy  V.  State,  43  Tex.  Crim.  606. 

345.  3.  Maroney  v.  State,  (Tex. 
Crim.  1903)  78  S.  W.  Rep.  696. 

4.  Miller  v.  State,  43  Tex.  Crim.  367. 

347.  1.  The  Time  Ii  Material  when- 
ever it  is  a  material  ingredient  of  the 
crime  or  necessary  to  identify  a  record, 
deposition,  or  affidavit  in  which  the  oath 
was  taken.     State  v.  Perry,   117  Iowa 

463. 

34§.  8.  Where  the  Charge  Ii  Based  on 
a  Matter  of  Becord  the  time  of  the  of- 
fense must  be  stated  correctly  and 
proven  as  stated.  State  v.  Perry,  "7 
Iowa  463. 

Varianoe  as  to  Proeeedings.  —  It  is  fa- 
tal if  the  allegation  and  the  proof  as 
to  the  proceedings  in  which  the  false 
swearing  occurred  do  not  correspond. 
Wilson  V.  State,  1x5  Ga.  206. 

Swearing  to  Several  Facts.  —  Where 
the  indictment  charges  several  facts  in 
one  assignment,  a  failure  of  the  state 
to  prove  that  the  defendant  swore  to 
all  the  statements  substantially  is  fatal 
to  the  prosecution.  Brown  v.  State,  40 
Tex.  Crim.  48. 

349.  2.  Mahon  v.  State,  (Tex. 
Crim.  1904)  79  S.  W.  Rep.  28. 

8.   State  V.  Clough,  iii  Iowa  714. 

4.  Instances  of  Erroneous  Instxnotion. 
—  An  instruction  that  tenders  to  the 
jury  an  issue  which  is  no  part  of  the 
indictment  is  erroneous.  State  v. 
Faulkner,  175  Mo.  546. 

350.  8.  Thompson  v.  People,  26 
Colo.  496;  State  v.  Clough,  iii   Iowa 
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714;  Luna  V.  State,  44  Tex.  Crim.  482;  361*    1.   Hereford  v.  People,  197  DL 

McAvoy  V.  State,  39  Tex.  Crim.  684;  Z22;    Manning   v.    State,    (Tex.   Crim* 

Maroney  v.  State,    (Tex.   Crim.   1903)  1904)  81  S.  W.  Rep.  957;  Simpson  v. 

78  S.  W.  Rep.  696.  State,    (Tex.    Crim.    1904)    79    S.    W. 

EannleM    Srror.  —  State  v.  Douette,  Rep.  530 ;  Stanley  v.  State,  (Tex.  Crim. 

31  Wash.  6,  1903)  74  S.  W.  Rep.  318. 

4m 


PERPETUATION  OF  TESTIMONY. 


364.  m.  Depositiovb  ih  Pebpstuam  —  1.  In  General.  —  See 
note  8. 

365.  2.  When  Proper.  —  See  notes  i,  2. 

3.  Purpose.  —  See  notes  3,  4. 

4.  Whose  Depositions  May  Be  Taken.  —  See  note  6. 

366.  6.  Application  —  Kanner.  —  See  note  i. 

6.  Averments  of  Petition  —  a.  In  General.  —  See  notes 

3,4- 
36T.    b.  Name  and  Address  of  Adverse  Parties.  — 

See  note  i. 


364.  8.  Hanford  v.  Ewen,  79  111. 
App.  327 ;  State  v.  Elliott,  75  Minn. 
391 ;  Matter  of  Anthony,  42  N.  Y.  App. 
Div.  66.  And  see  generally  the  cases 
throughout  this  article. 

3M.  1.  State  v.  Elliott,  75  Minn. 
391 ;  W.  P.  Davis  Mach.  Co.  v,  Robin- 
son, (Supm.  Ct.  Spec.  T.)  42  Misc. 
(N.  Y.)  52. 

8.  W.  P.  Davis  Mach.  Co.  v.  Robin- 
son, (Supm.  Ct.  Spec.  T.)  42  Misc.  (N. 
Y.)  52. 

8.  W.  P.  Davis  Mach.  Co.  r.  Robin- 
son, (Supm.  Ct.  Spec.  T.)  42  Misc. 
(N.  Y.)   52. 

4.  Matter  of  Anthony,  42  N.  Y.  App. 
Div.  e(i\  Matter  of  White,  44  N.  Y. 
App.  Div.  119;  Long  Island  Bottlers' 
Union  v.  Bottling  Brewers'  Protective 
Assoc,  65  N.  Y.  App.  Div.  459 ;  Matter 
of  Schoeller,  74  N.  Y.  App.  Div.  347; 
Matter  of  Singer,  (Supm.  Ct.  Spec.  T.) 
40  Misc.  (N.  Y.)  561;  W.  P.  Davis 
Mach.  Co.  V,  Robinson,  (Supm.  Ct.  Spec. 
T.)  42  Misc.  (N.  Y.)  52.  See  also 
Butler  V,  Duke,  (Supm.  Ct.  Spec.  T.) 
39  Misc.  (N.  Y.)  23s ;  Matter  of  Fulton, 
75  N.  Y.  App.  Div.  623.  Compare 
Matter  of  Weil,  25   N.  Y.  App.   Div. 

173. 
In  Boeck  r.  Smith.  85  N.   Y.  App. 

Div.  575,  it  was  held  that  an  applica- 
tion for  an  examination  of  witnesses 
not  parties  to  the  action  for  the  pur- 
pose of  perpetuating  their  testimony 
cannot  be  united  with  an  .  application 
for  the  examination  of  the  defendants 
to  enable  the  plaintiff  to  properly  frame 


his  complaint,  or  with  an  application 
for  the  inspection  of  the  books  and 
papers  of  the  defendant. 

6.  In  Hev  York.  —  See  Matter  of 
Anthony,  42  N.  Y.  App.  Div.  66,  in 
which  case  an  order  for  examination  of 
a  party  to  the  cause  was  held  to  be  prop- 
erly refused.  See  also  Trotter  v.  Bre- 
voort,  (Supm.  Ct.  Spec.  T.)  29  Misc. 
(N.  Y.)  662,  wherein  it  was  held  that 
the  deposition  of  a  party  to  an  action 
might  be  taken  at  his  own  instance  be- 
fore trial,  where  his  affidavit  showed 
the  facts  required  by  Code  Civ.  Pro. 
N.  Y.,  §  872,  subdiv.  i  to  4  inclusive. 
Subdivision  5  of  that  section  imposes 
restrictions  on  the  right  to  examine 
witnesses  only,  and  has  no  application 
to  the  examination  of  parties. 

306.  1.  See  Matter  of  Anthony,  42 
N.  Y.  App.  Div.  66 ;  Matter  of  White, 
44  N.  Y.  App.  Div.  119. 

8.  State  V.  Elliott,  75  Minn.  391.  See 
also  Butler  v.  Duke,  (Supm.  Ct.  Spec. 
T.)  39  Misc.  (N.  Y.)  235. 

Keoewity  of  Present  Bight.  —  In  Han- 
ford V.  Ewen,  79  111.  App.  zzy^  it  was 
said  that  the  right  which  the  statute 
for  the  perpetuation  of  testimony  con- 
templates is  a  present  right,  either 
vested  or  contingent,  and  the  proceed- 
ing cannot  be  supported  to  protect  a 
mere  possibility  or  expectancy. 

4.  State  V.  Elliott,  75  Minn.  391. 

367.  1.  Tentative  Allegation  Insofl- 
oient.  —  Under  Code  Civ.  Pro.  N.  Y., 
9  872,  the  affidavit  must  set  forth  defi- 
nitely and  not  tentatively  the  name  of 
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36T«     Vatore  of  Contro^eny.  —  See  note  3. 

c.  Materiality  and  Necessity  of  Testimony.  — 
See  note  4. 

d.  Probable  Inability  of  Witness  to  Attend.  — 
See  note  5. 

368.  8.  Oranting  of  Petition.  —  See  note  8. 

369.  9.  Order  of  Examination.  —  See  note  2. 


the  proposed  defendant.  Matter  of  An- 
thony, 42  N.  Y.  App.  Div.  66;  Matter 
of  White,  44  N.  Y.  App.  Div.  xig;  Mat- 
ter of  Singer,  (Supm.  Ct.  Spec.  T.)  40 
Misc.  (N.  Y.)  561. 

367*  8.  Came  of  Action  Against  Parson 
Hamad.  —  Under  Code  Civ.  Pro.  N.  Y., 
%  872,  the  affidavit  must  definitely  show 
that  the  applicant  has  a  cause  of  action 
against  the  specific  person  therein 
named.  Matter  of  Anthony,  42  N.  Y. 
App.  Div.  66;  Matter  of  White,  44 
N.  Y.  App.  Div.  119;  Matter  of  Singer, 
(Supm.  Ct  Spec.  T.)  40  Misc.  (N.  Y.) 
561. 

4.  State  V.  Elliott,  75  Minn.  391 ;  W. 
P.  Davis  Mach.  Co.  v,  Robinson,  (Supm. 
Ct.  Spec.  T.)  42  Misc.  (N.  Y.)  52.    See 


also  Butler  v.  Duke,  (Supm.  Ct.  Spec. 
T.)  39  Misc.  (N.  Y.)  235. 

6.  State  V,  Elliott,  75  Minn.  391,  the 
court  saying :  "  A  deposition,  while  au- 
thorized by  statute,  is  still  considered 
as  secondary  evidence,  the  primary  evi- 
dence being  that  given  orally  by  the 
witness  in  court ;  and  where  the  witness 
whose  deposition  is  thus  obtained  is 
within  the  jurisdiction  of  the  trial  court, 
and  is  able  to  appear  and  testify,  the 
reason  for  taking  his  deposition  no 
longer  exists." 

369.  8.  Matter  of  White,  44  N.  Y. 
App.  Div.  119. 

309.  8.  See  Johnson  v.  New  Home 
Sewing  Mach.  Co.,  62  N.  Y.  App.  Div. 
157. 


400 


PERSONAL  INJURIES. 


373.     I  Place  of  Trial  —  Aetlonf  for  Penonal  Iig'iiriei  Am  Truui- 
tory.  —  See  note  i . 

374.    n.  Hatube  and  Form  of  Actioh  —  1.  Contract  or  Tort. 
—  See  note  i. 

in  Joinder   of   Causes   of   Action  —  1.  Injuries   to 
Person  and  Property.  —  See  note  5. 

376.    V.  Pleading  and  Proof  — 2.  Canse  of  Lynry.  —  See 
note  5. 

377.     Proof  of  Causo  Other  than  That  Alleged.  —  See  notes  I,  2. 

3.  Injury  —  DeUile  aa  to  Iignry  and  Woundi.  —  See  note  3. 

380.  Itemization.  —  See  note  2. 

381.  See  notes  i,  2,  3,  4. 


3T3.  1.  Chicago  City  R.  Co.  v.  Mc- 
Meen,  102  III.  App.  318;  Williams  v. 
Pope  Mfg.  Co.,  52  La.  Ann.  141 7;  Lyon 
V,  Boston,  etc.,  R.  Co.,  107  Fed.  Rep. 
386. 

374*  1.  Griffin  r.  Southern  R.  Co., 
65  S.  Car.  122. 

6.  Braithwaite  v.  Hall,  168  Mass.  38; 
King  V,  Chicago,  etc.,  R.  Co.,  80  Minn. 
83;  Watkins  v.  Kaolin  Mfg.  Co.,  131  N. 
Car.  536;  Nokken  v,  Avery  Mfg.  Co.,  11 
N.  Dak.  399. 

376.  6.  Henry  v.  Carlton,  113  Ala. 
636;  Denver  Consol.  Electric  Co.  v. 
Lawrence,  31  Colo.  301 ;  King  v,  Oregon 
Short  Line  R.  Co.,  6  Idaho  306;  Schei- 
ber  V.  United  Telephone  Co.,  153  Ind. 
609 ;  Race  v.  Easton,  etc.,  R.  Co.,  62  N. 
J.  L.  536 ;  Minnuci  v.  Philadelphia,  etc., 
R.  Co.,  68  N.  J.  L.  432 ;  Tait  v,  Boorum, 
etc.,  Co.,  (Supm.  Ct.  Spec.  T.)  37  Misc. 
(N.  Y.)  162;  Mayne  v,  Chicago,  etc.,  R. 
Co.,  12  Okla.  10;  Lee  v.  Reliance  Mills 
Co.,  21  R.  I.  322;  Bucci  V.  Waterman, 
(R.  I.  1903)  54  Atl.  Rep.  1059;  Wini- 
fred V.  Rutland  R.  Co.,  71  Vt.  48. 

377.  1.  McAllister  v.  People's  R. 
Co.,  (Del.  1903)  54  Atl.  Rep.  743; 
Louisville,  etc.,  R.  Co.  v.  Wade,  (Fla. 
X903)  35  So.  Rep.  863 ;  Louisville,  etc., 
R.  Co.  V.  McGary,  104  Ky.  509 ;  J.  F. 
Conrad  Grocer  Co.  v,  St.  Louis,  etc., 
R.  Co.,  89  Mo.  App.  534;  Newnom  v. 
Southwestern  Tel.,  etc.,  Co.,  (Tex.  Civ. 
App.   1898)   47  S.  W.   Rep.  669;   San 


Antonip  Gas,  etc.,  Co.  v,  Speegle,  (Tex. 
Civ.  App.  1900)  60  S.  W.-  Rep.  884. 

2.  Cohen  v,  Chicago,  etc.,  R.  Co.,  104 
111.  App.  314. 

8.  City  Delivery  Co.  v.  Henry,  139  Ala. 
161,  citing  16  En  CYC.  op  Pl.  and  Pr. 
377,  and  quoting  the  entire  paragraph. 

350.  8.  Hoehnan  v.  New  York 
Drygoods  Co.,  8  Idaho  196;  Baltimore, 
etc.,  R.  Co.  V.  Slanker,  x8o  111.  357; 
Chicago,  etc.,  R.  Co.  v,  McDonnell,  194 
111.  82;  North  Chicago  St  R.  Co.  v. 
Lehman,  82  111.  App.  238;  Chicago  Gen. 
R.  Co.  V,  Kriz,  94  111.  App.  277;  Bolte 
r.  Third  Ave.  R.  Co.,  38  N.  Y.  App. 
Div.  234;  Myers  v.  Erie  R.  Co.,  44  N. 
Y.  App.  Div.  11;  Radjaviller  v.  Third 
Ave.  R.  Co.,  58  N.  Y.  App.  Div.  11; 
Quirk  V,  Siegel-Cooper  Co.,  (Supm.  Ct. 
Tr.  T.)  26  Misc.  (N.  Y.)  244,  affirmed 
43  N.  Y.  App.  Div.  464;  Missouri,  etc, 
R.  Co.  V.  Follin,  (Tex.  Civ.  App.  1902) 
68  S.  W.  Rep.  810;  Houston  Electric 
Co.  V.  McDade,  (Tex.  Civ.  App.  1904) 
79  S.  W.  Rep.  100;  Brooklyn  Heights 
R.  Co.  V,  MacLawry,  (C.  C.  A.)  107 
Fed.  Rep.  644. 

351,  1.  Lesser  v.  St.  Louis,  etc., 
R.  Co.,  85  Mo.  App.  326. 

8.  Batchelor  v.  Union  Stock  Yard, 
etc.,  Co.,  88  111.  App.  395. 

8.  St.  Louis  S.  W.  R.  Co.  v.  B;-own, 
30  Tex.  Civ.  App.  57. 

4.  Missouri,  etc.,  R.  Co.  v.  Hawk,  30 
Tex.  Civ.  App,  142, 
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389.    4.  Vatnral  and  Necessary  Consequences.  —  See  note  i. 
383.    6.  Particular  Injuries.  —  See  note  2. 


389.  1*  Clukey  v,  Seattle  Electric 
Co.,  27  Wash.  70,  citing  16  Encyc.  of 
Pl.  and  Pr.  381  [382].  See  also  the 
following  cases: 

Colorado.  —  Denver  Consol.  Electric 
Co.  V.  Lawrence,  31  Colo.  301. 

District  of  Columbia,  —  Atchison  v. 
Wills,  21  App.  Cas.  (D.  C.)  548. 

Illinois. — West  Chicago  St.  R.  Co. 
r.  Levy,  182  111.  525;  Franklin  Print- 
ing, etc.,  Co.  V.  Behrens,  80  111.  App. 
313;  West  Chicago  St.  R.  Co.  v.  Levy, 
82  111.  App.  202.  . 

Indiana.  —  Lake  Lighting  Co.  v. 
Lewis,  29  Ind.  App.  164  ;  Connersville  v. 
Snider,  31  Ind.  App.  218. 

Iowa.  —  Kircher  v,  Larchwood,  X20 
Iowa  578. 

Kentucky.  —  Louisville,  etc.,  R.  Co.  v. 
Richmond,  (Ky.   1902)   67   S.  W.  Rep. 

as. 

Michigan.  —  Leslie  v.  Jackson,  etc.. 
Traction  Co.,  (Mich.  1903)  96  N.  W. 
Rep.  580. 

Missouri.  —  Grady  v.  St.  Louis  Tran- 
sit Co.,  102  Mo.  App.  212. 

New  York.  —  Kleiner  v.  Third  Ave. 
R.  Co.,  36  N.  Y.  App.  Div.  191;  Ack- 
man  v.  Third  Ave.  R.  Co.,  52  N.  Y. 
App.  Div.  483 ;  Wolf  V.  Third  Ave.  R. 
Co.,  67  N.  Y.  App.  Div.  605 ;  Eichholz 
V.  Niagara  Falls  Hydraulic  Power,  etc., 
Co.,  68  N.  Y.  App.  Div.  441 ;  Hoyt  v. 
Metropolitan  St  R.  Co.,  73  N.  Y.  App. 
Div.  249 ;  Page  v,  Delaware,  etc.,  Canal 
Co.,  76  N.  Y.  App.  Div.  160;  Mogk  v. 
New  York,  etc..  Telephone  Co.,  78  N.  Y. 
App.  Div.  560. 

South  Carolina.  —  Youngblood  v. 
South  Carolina,  etc.,  R.  Co.,  60  S.  Car. 
9;  Bodie  V.  Charleston,  etc.,  R.  Co.,  61 
S.  Car.  468 ;  Stembridge  v.  Southern  R. 
Co.,  65  S.  Car.  440. 

Texas.  —  Ft  Worth,  etc.,  R.  Co.  v. 
Rogers,  21  Tex.  Civ.  App.  605 ;  Sher- 
man, etc.,  R.  Co.  V.  Bell,  (Tex.  Civ. 
App.  1900)  58  S.  W.  Rep.  147;  St. 
Louis  S.  W.  R.  Co.  V.  Kelton,  28  Tex. 
Civ.  App.  137 ;  Missouri,  etc.,  R.  Co.  v. 
McCutcheon,  (Tex.  Civ.  App.  1903)  77 
S.  W.  Rep.  232. 

Wisconsin.  —  Mauch  v.  Hartford,  112 
Wis.  40. 

Tiiitfmww —  Convulsions  or  Fits.  — 
Levison  v.  Bemheimer,  (N.  Y.  City  Ct. 
Gen.  T.)  31  Misc.  (N.  Y.)  26;  Inter- 
national, etc.,  R.  Co.  V.  Pina,  (Tex.  Civ. 
App.  1903)  77  S.  W.  Rep.  979. 


Injury  to  Eyesight  and  Hearing,  tm- 
der  allegations  that  the  plaintiff  "  sus- 
tained serious  and  lasting  bodily  in- 
juries and  injuries  to  his  head,  limbs, 
and  nervous  system,  as  well  as  internal 
injuries."  MuIIady  v.  Brooklyn  Heights 
R.  Co.,  65  N.  Y.  App.  Div.  549.  See 
also  Cibulski  v.  Hutton,  47  N.  Y.  App. 
Div.  107. 

Uterine  Trouble,  under  a  general 
averment  of  bodily  injury  and  resulting 
damage.  Samuels  v.  California  St. 
Cable  R.  Co.,  124  Cal.  294. 

Urinary  Trouble,  under  allegations  of 
injuries  to  the  back,  spine,  hip  and 
other  parts  of  the  body.  Atlanta  R., 
etc.,  Co.  V.  Maddox,  117  Ga.  x8i. 

Injury  to  the  Knee,  under  allegations 
that  the  plaintiff's  thigh  and  hip  were 
injured  and  that  he  was  made  lame, 
etc.  Tracey  v.  Metropolitan  St.  R.  Co., 
49  N.  Y.  App.  Div.  197. 

Injury  to  the  Bladder,  under  a  com- 
plaint alleging  injury  to  the  kidneys, 
abdomen,  hips,  etc.  Missouri,  etc.,  R. 
Co.  V.  Mayfleld,  (Tex.  Civ.  App.  1902) 
68  S.  W.  Rep.  807. 

Displacement  of  the  Womb  and  Ovary, 
under  allegations  that  the  "back  and 
leg  were  greatly  bruised  and  injured, 
and  plaintiff  then  and  there  received 
terrible  nervous  shocks,  and  thereby  the 
plaintiff  became  sick,  sore,  and  lame." 
Chicago,  etc.,  R.  Co.  v.  McDonnell,  91 
111.  App.  488. 

Miscarriage.  —  In  Witrak.v.  Nassau 
Electric  R.  Co.,  52  N.  Y.  App.  Div.  234, 
evidence  of  miscarriage  was  held  to  be 
admissible  under  general  allegations 
that  the  plaintiff  suffered  injuries  to 
her  hip,  thigh,  and  knee. 

So  evidence  that  the  plaintiff  suffered 
a  miscarriage  seven  months  after  the 
accident  has  been  held  to  be  admissible 
under  a  petition  alleging  severe  physi- 
cal injury,  great  pain,  and  impairment 
of  health,  etc.  Chicago  City  R.  Co.  v. 
Cooney,  196  111.  466. 

393.  2.  Illinois.  —  O'Connor  v. 
Prendergast,  99  111.  App.  531. 

Kentucky.  —  Chesapeake,  etc.,  R.  Co. 
V.  Hanmer,  (Ky.  1902)  66  S.  W.  Rep. 

375. 

New  York.  —  Kleiner  v.  Third  Ave. 
R.  Co.,  162  N.  Y.  193 ;  Reed  v.  Metro- 
politan St.  R.  Co.,  69  N.  Y.  App.  Div. 
103 ;  Cronin  v.  Metropolitan  St.  R.  Co., 
82  N.  Y.  App.  Div.  227. 
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38«l.     The  Loii  to  Woman  of  Proipect  of  Marriage.  —  See  note  2. 
387.    6.  Physical  Condition  Prior  and  Subsequent  to  Iignry.  — 
See  note  i. 

7.  Pain  and  SnfEering.  —  See  note  3. 

8.  Expenditures.  —  See  note  2. 

General  Allegation  of  Expense.  —  See  note  I. 

SeoOYory  for  Medioal  Attendanoe  under  General  Allegations.  —  See 


390. 

301. 
399. 

note  I. 


Oregon.  —  Maynard  v.  Oregon  R.  C6., 
43  Oregon  63. 

Instances.  —  Impairment  of  the  Ca- 
pacity to  Have  Sexual  Intercourse,  un- 
der a  complaint  that  alleged  injury  to 
the  plaintiff's  spine.  Page  v.  Delaware, 
etc.,  Canal  G>.,  y6  Nu  Y.  App.  Div.  160. 

Impairment  of  eyesight,  under  a  com- 
plaint alleging  that  the  plaintiff's  brain 
and  head  were  injured.  Geoghegan  v. 
Third  Ave.  R.  Co.,  51  N.  Y.  App.  Div. 

369. 

Injury  to  the  Left  Bye,  under  allega- 
tions that  the  sight  of  the  plaintiff's 
right  eye  was  destroyed,  where  it  did 
not  appear  that  the  injury  to  the  right 
eye  directly  and  immediately  caused 
the  injury  to  the  left  one.  Dittman  v. 
Edison  Electric  Illuminating  Co.,  87  N. 
Y.  App.  Div.  68. 

Impairment  of  Hearing,  under  allega- 
tions that  the  plaintiff's  head  was  in- 
jured and  that  he  suffered  loss  of 
memory,  etc.  Piltz  v.  Yonkers  R.  Co., 
83   N.   Y.  App.   Div.   29. 

Injury  to  the  Kidneys  and  Bladder, 
under  a  complaint  which  alleged  that 
the  plaintiff's  back  was  sprained.  Ft. 
Worth,  etc.,  R.  Co.  v.  Rogers,  21  Tex. 
Civ.  App.  605.  See  also  Lockwood  v. 
Troy  City  R.  Co.,  92  N.  Y.  App.  Div.  112. 

Retroversion  of  the  Womb,  under  a 
complaint  which  alleged  that  the  plain- 
tiff was  injured  about  her  head  and 
body  and  rendered  sick,  etc.  Rarason 
V.  Metropolitan  St.  R.  Co.,  78  N.  Y. 
App.  Div.  10 1. 

Affection  of  the  Groins  and  Ovaries, 
under  a  complaint  which  alleged  that 
the  plaintiff's  "head,  back,  sides,  arms, 
and  stomach  were  seriously  injured,  and 
her  nervous  system  greatly  shocked." 
Texas  State  Fair  v.  Marti,  30  Tex.  Civ. 
App.  132. 

Loss  of  Memory,  under  allegations 
that  the  plaintiff's  scalp  was  torn.  Muth 
V.  St.  Louis,  etc.,  R.  Co.,  87  Mo.  App. 
422. 

Hysteric  Epilepsy,  under  allegations 
that  the  plaintiff  suffered  a  fractured 


skull,  concussion  of  the  brain,  etc., 
where  it  did  not  appear  that  the  dis- 
ease resulted  immediately  and  neces- 
sarily from  these  injuries.  Ackman  v. 
Third  Ave.  R.  Co.,  52  N.  Y.  App.  Div. 

483. 

Dementia,  where  the  only  reference 
to  the  injury  in  the  complaint  was  that 
the  plaintiff  suffered  a  fractured  skull, 
internal  injuries,  severe  shock,  etc. 
Sealey  v.  Metropolitan  St.  R.  Co.,  78 
N.  Y.  App.  Div.  530. 

385*  2.  Smith  v.  Pittsburgh,  etc., 
R.  Co.,  90  Fed.  Rep.  783. 

38T.  1.  Campbell  v,  Los  Angeles 
Traction  Co.,  137  Cal.  565 ;  Denver 
Consol.  Electric  Co.  v.  Lawrence,  31 
Colo.  301. 

Loes  of  Weight  resulting  from  the 
injuries  is  admissible  in  evidence, 
though  not  specially  pleaded.  San  An- 
tonio, etc.,  R.  Co.  V.  Weigers,  22  Tex. 
Civ.  App.  344. 

3.  Ft.  Scott,  etc.,  R.  Co.  v.  Lightbum, 
9  Kan.  App.  642. 

390.  8.  Western  Union  Tel.  Co.  v. 
Griffith,  III  Ga.  551;  Illinois  Cent.  R. 
Co.  v.  Hanberry,  (Ky.  1902)  66  S.  W. 
Rep.  417;  St.  Louis  S.  W.  R.  Co.  v. 
Duck,  (Tex.  Civ.  App.  1902)  69  S.  W. 
Rep.  1027;  Mickelson  v.  New  East  Tin- 
tic  R.  Co.,  23  Utah  42. 

391.  1.  Cooney  v.  Southern  Elec- 
tric R.  Co.,  80  Mo.  App.  226;  Toledo 
Electric  St.  R.  Co.  v,  Westenhuber,  12 
Ohio  Cir.  Dec.  22;  Houston,  etc.,  R. 
Co.  V,  Stuart,  (Tex.  Civ.  App.  1898) 
48  S.  W.  Rep.  799. 

393.  1.  Muth  V.  St.  Louis,  etc.,  R. 
Co.,  87   Mo.  App.   422. 

Limiting  Seoovery  to  Amount  Pleaded. 
—  In  Texas  it  is  held  that  it  is  per- 
missible to  introduce  evidence  that  the 
plaintiff  paid  more  than  the  amount 
alleged,  but  the  court  should  limit  the 
recovery  to  the  amount  specifically  set 
forth.  Dallas  v.  Jones,  93  Tex.  38, 
affirmed  (Tex.  Civ.  App.  1898)  54  S.  W. 
Rep.  606;  Galveston,  etc.,  R.  Co.  v. 
Eckles,  25  Tex.  Civ.  App.  179. 
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393-404 


393. 
893. 


note  4. 
396. 
397. 
398. 
400. 
401. 

Tcmif .  — 

409. 
494. 


NeoMiity  for  EzpniM  —  Value  of  SerTioei.  —  See  note  3. 

9.  Lnpainnent  of  Earning  Capacity.  —  See  note  i. 

Genoral  Ayermonti  of  PUdntilPi  Tnabillty  to  Work.  »-  See  note  2. 

See  notes  i,  2. 

Wliore   LoM  of    Time  Is  Direotly  or   InferentiaUy  AUeged.  —  See 

Where  Fntnre  Ability  to  Earn.  —  See  note  2. 

Speoial  Allegationi.  —  See  note  I. 

Loss  of  Profits  Dependent  on  Special  Sngagement.  —  See  note  I. 

Testimony  Admissible.  —  See  note  I. 

10.  Permanent    Effects  —  Heeessity   to   AUege   Permaneney  ia 
See  note  i. 

See  note  i. 

Insni&eienoy  of  Pleading  in  This  Eespeot.  —  See  note  2. 

12.  Life  Expectancy  —  When  May  Be  Shown.  —  See  note  4. 


393.    8.  Southern  R.  Co.  v.  Crowder,     Lesser  v,  St.  Louis,  etc.,  R.  Co.,  85  Mo. 
135  Ala.  417 ;  Bedford  v.  Woody,  23  Ind.     App.  326. 


App.  401 ;  Bowsher  v,  Chicago,  etc.,  R. 
Co.,  113  Iowa  16;  Brown  v.  White,  202 
Pa.  St.  297;  Houston,  etc.,  R.  Co.  v. 
Richards,  20  Tex.  Civ.  App.  203 ;  Texas, 
etc,  R.  Co.  V.  Short,  (Tex.  Civ.  App. 
1900)  58  S.  W.  Rep.  56;  Howells  v. 
North '  American  Transp.,  etc.,  Co.,  24 
Wash.  689. 

393.  1.  PaUnre  to  Plead  Spedfioally. 
—  The  plaintiff  must  specially  allege 
impairment  of  earning  capacity,  in  order 
to  recover  thereon.  Krueger  v.  Chicago, 
etc..  R.  Co.,  94  Mo.  App.  458. 

d»  Connecticut,  —  Finken  v.  Elm  City 
Brass  Co.,  73  Conn.  423. 

Illinois.  —  North  Chicago  St.  R.  Co. 
V.  Barber,  77  111.  App.  257;  Chicago 
City  R.  Co.  V.  Anderson,  80  III.  App. 
71 ;  Kankakee  v.  Steinbach,  89  111.  App. 

513. 

Indiana,  —  Terre  Haute  Electric  Co. 
V.  Watson,  (Ind.  App.  1904)  70  N.  E. 
Rep.  993. 

Minnesota.  —  Palmer  v.  Winona  R., 
etc.,  Co.,  83  Minn.  85. 

New  York.  —  Keiffert  v.  Nassau 
Electric  R.  Co.,  51  N.  Y.  App.  Div. 
301. 

Texas.  —  Chicago,  etc.,  R.  Co.  v. 
Long,  26  Tex.  Civ.  App.  601. 

United  Stales.  —  Southern  Pac.  Co. 
V.  Hall,  (C.  C.  A.)  100  Fed.  Rep.  760. 

395.  1.  Cooney  v.  Southern  Elec- 
tric R.  Co.,  80  Mo.  App.  226. 

2.    Illinois  Steel  Co.  v.  Ryska,  200  111. 

280;  Healey  v.  Ballantine,  66  N.  J.  L. 

339;    Pecos,   etc.,   R.    Co.   v.    Bowman, 

(Tex.  Civ.  App.  1903)  78  S.  W.  Rep.  22. 

4«    Elgin  V.  Anderson,  89  111.  App.  527; 


396.  8.  Averment  of  Fntnre  Inoapaeity 
to  Earn  Living.  —  Galveston,  etc.,  R.  Co. 
V.  Clark,  21  Tex.  Civ.  App.  167. 

397*  1.  Lombardi  v.  California  St. 
R.  Co.,  124  Cal.  311;  Morris  v,  Win- 
chester Repeating  Arms  Co.,  73  Conn. 
68q;  Paquin  v.  St.  Louis,  etc.,  R.  Co., 
90  Mo.  App.   118. 

Fanner. —  Louisville,  etc.,  R.  Co.  v. 
Mason,   (Ky.   1903)   72  S.  W.  Rep.  27. 

398.  1.  North  Chicago  St.  R.  Co. 
V.  Barber,  77  111.  App.  257 ;  Chicago 
City  R.  Co.  V.  Anderson,  80  111.  App.  71. 

400,  1.  Jordan  v.  Cedar  Rapids, 
etc.,  R.  Co.,  (Iowa  1904)  99  N.  W.  Rep. 

693. 

401*  1.  McLean  v,  Lewiston,  8 
Idaho  472;  Springer  v,  Schultz,  105  III. 
App.  544;  Fye  v.  Chapin,  121  Mich. 
675;  San  Antonio,  etc.,  R.  Co.  v.  Wei- 
gers,  22  Tex.  Civ.  App.  344. 

403.  1.  Denton  v.  Ordway,  108 
Iowa  487 ;  Clark  v.  Metropolitan  St. 
R.  Co.,  68  N.  Y.  App.  Div.  49. 

404.  2.  Hess  v.  Metropolitan  St.  R. 
Co.,  (N.  Y.  City  Ct.  Gen.  T.)  27  Misc. 
(N.  Y.)   823. 

4.  Tenney  v.  Rapid  City,  (S.  Dak. 
1903)  96  N.  W.  Rep.  96. 

Mortality  Tables  are  admissible  in 
evidence  where  the  plaintiff's  earning 
capacity  is  permanently  impaired.  Haines 
V.  Lake  Shore,  etc.,  R.  Co.,  129  Mich. 
475 ;  Gulf,  etc.,  R.  Co.  v.  Mangham, 
95  Tex.  413,  29  Tex.  Civ.  App.  486; 
San  Antonio,  etc.,  R.  Co.  v.  Moore,  31 
Tex.  Civ.  App.  371 ;  Missouri,  etc.,  R. 
Co.  V.  Scarborough,  (Tex.  Civ.  App. 
1902)  68  S.  W.  Rep.  196. 
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407.     15.  Waiver  and  Cnre  of  Variance  —  Eyidtnoe  Admittad  Vith- 
out  objeoUon.  —  See  note  I. 
400.    VL  Bill  of  Pabticulabs.  —  See  note  i . 
Vn.  Plea  OB  Ahsweb.  —  See  note  i. 
YIIL  iNSTBircTiOHS  —  2.  Assumption   of   Facts.  —  See 
See  generally  Instructions. 
6.  Misleading  and  Obscure  Instructions  —  d.  Measure 

OF  Damages  —  with  Bespeot  to  Amount  of  Compeniatioii  or  IhuiiAffOf.  — 
See  note  i. 

490.    e.  Authorizing  Double  Recovery.  —  See  note  i. 

491.     Loavlng  Matten   DiMretioiiary  with   Jvrj  —  Improper    Ezaroise  of 
Authorised  Diteretion.  —  See  note  3. 


410. 
411. 

note  I. 
410. 


407.  1.  Swift  V.  Rutkowsld,  182 
111.   x8. 

409.  1.  Ho  wells  v.  North  American 
Transp.,  etc.,  Co.,  24  Wash.  689. 

410.  1.  Oeneral  Denial. -T  In  ^  ^^^^ 
suit  for  an  assault  and  battery,  it  is  not 
permissible  to  introduce  in  evidence 
matter  of  justification  under  a  general 
denial.  Barr  v.  Post,  56  Neb.  698; 
Mangold  v.  Oft,  63  Neb.  397. 

411.  1.  Cause  of  Iignry.  — An  in- 
struction that  if  the  plaintiff  went  into 
a  dangerous  place  at  A's  request  and 
while  there  was  injured  because  A 
pulled  a  rope  was  held  to  be  erroneous 
where  the  fact  of  A's  pulling  the  rope 
was  in  dispute.  St.  Louis  S.  W.  R.  Co. 
V.  Smith,  (Tex.  Civ.  App.  1901)  63  S. 
W.  Rep.  1064. 

Negligenee.  —  An  instruction  is  erro> 
neous  that  assumes  that  a  wife's  health 
was  impaired  as  a  result  of  an  injury 
due  to  the  defendant's  negligence,  where 
the  question  of  injury  was  in  dispute. 
Freeman  v.  Metropolitan  St.  R.  Co.,  95 
Mo.  App.  94. 

There  is  no  improper  assumption  of 
negligence  by  the  court  in  stating  the 
facts  to  the  jurors  and  telling  them  that 
it  is  their  duty  to  decide  whether  these 
facts  show  negligence.  Galveston,  etc., 
R.  Co.  V.  Lynch,  22  Tex.  Civ.  App.  336. 

Iignry.  —  Sec  Young  v.  Webb  City, 
150  Mo.  333- 

Damages.  —  An  instruction  that  in 
determining  the  amount  of  damages 
the  jury  should  take  into  consideration 
all  the  facts  and  circumstances  in  evi- 
dence before  it  was  held  not  to  be  ob- 
jectionable on  the  ground  that  it  as- 
sumed that  damages  were  sustained 
where  the  defendant  had  admitted  a 
technical  liability  on  the  trial.  North 
Chicago  St.  R.  Co.  tr.  Honsinger,  175 
lU.  318. 


419.  1.  CoveU  V.  Wabash  K,  Co., 
82  Mo.  App.  180. 

Power  to  Earn  Money.  —  The  following 
instruction  was  held  to  be  valid :  "  If 
the  jury  find  for  the  plaintiff,  they  shall 
assess  such  damages  as  will,  in  the 
opinion  of  the  jury,  reasonably  compen- 
sate plaintiff  for  the  loss  sustained  by 
the  death  of  plaintiff's  intestate,  not 
exceeding  thirty  thousand  dollars;  and, 
in  fixing  the  amount  of  such  compensa- 
tion, the  jury  may  take  into  considera- 
tion the  power  of  the  decease<f  to  earn 
money."  Chesapeake,  etc.,  R.  Co.  v, 
Dixon,  104  Ky.  608. 

Oenwal  Initmetion.  — The  jury  may  be 
properly  instructed  that  if  it  decides  in 
favor  of  the  plaintiff,  it  may  include  in 
the  verdict  any  suffering,  loss  of  time, 
medical  expense,  and  permanent  injury, 
if  any,  caused  by  the  injury;  but  that 
recovery  should  be  limited  to  the  amount 
claimed  in  the  complaint.  Carson  v. 
Singleton,  (Ky.  1901)  65  S.  W.  Rep. 
821. 

490*  1.  Tnitanoee.  —  An  instruction 
that  authorized  the  jury,  if  it  finds  for  the 
plaintiff,  to  award  to  him  compensation 
for  his  injuries,  and  also,  if  the  jurors 
believe  his  injuries  to  be  permanent,  to 
award  compensation  for  his  diminished 
ability  to  earn  money,  is  erroneous  as 
authorizing  a  double  recovery.  St.  Louis 
S.  W.  R.  Co.  r.  Smith,  (Tex.  Civ.  App. 
190")  63  S.  W.  Rep.  1064. 

So  a  charge  that  authorizes  the  jury, 
if  it  finds  for  the  plaintiff,  to  com- 
pensate him  for  time  lost  as  a  result  of 
the  injury,  and  also  to  compensate  him 
for  all  his  disabilities  and  bodily  in- 
juries due  to  his  fall,  is  bad  as  author- 
izing a  double  recovery.  St.  Louis  S. 
W.  R.  Co.  V.  Highnote,  (Tex.  Civ.  App. 
1903)  74  S.  W.  Rep.  920. 

491.    8.  iBstrniBtioBS   Oondemaed.— 
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434.  10.  Elements  of  Damage  Hot  Pleaded  or  Proven.  —  See 
note  2. 

498.  12.  Matters  Testified  to  Without  Objection.  —  See  note  2. 

430,  14.  Self-aggravation  —  Wut  of  Dae  Cure  «r  Xedloal  Attsation. 
—  See  note  2. 

436.  17.  Pain  and  Suffering  Endured.  —  See  note  i. 

440,  18.  Loss  of  Earnings  or  Profits.  —  See  note  i. 

443.  Proof  at  to  Wagos  or  Salary.  —  See  note  I. 

44S,  19.  Expenditures.  —  See  note  I. 


The  following  instructions  have  been 
held  bad: 

That  the  jury  could  give  to  the  plain- 
tiff "such  damages  as  you  may  deem 
fair  and  just  compensation,"  because  it 
did  not  confine  the  jury  to  the  evidence. 
Illinois  Cent  R.  Co.  v.  Farrell,  86  111. 
App.  436. 

An  instruction  "You  will  assess  the 
amount  of  damages  she  is  entitled  to  *' 
was  held  to  be  erroneous  because  it 
did  not  confine  the  jury  to  an  amount 
that  would  compensate  the  plaintiff  for 
her  injuries.  Nashville,  etc.,  R.  Co.  v, 
Witherspoon,  (Tcnn.  1904)  78  S.  W. 
Rep.  1052. 

An  Instmotion  tliat  Falli  to  Confine  tho 
Jury  to  tho  Eridonoe  is  bad.  Brink's  Chi- 
cago City  Express  Co.  v,  Herron,  104  111. 
App.  269;  Camp  V.  Wabash  R.  Co.,  94 
Mo.  App.  272;  Houston,  etc.,  R.  Co.  v, 
Richards,  20  Tex.  Civ.  App.  203,  in 
which  last  case  the  jurors  were  author- 
ized by  the  trial  court  to  determine 
the  damage  by  their  general  knowledge 
and  experience. 

434.  S.  StoU  V.  Daly  Min.  Co.,  19 
Utah  271. 

438.  2.  Southern  R.  Co.  v.  Phillips, 
X19  Ga.  146. 


czewski  v,  Wilmington  City  R.  Co., 
(Del.  1902)  54  Atl.  Rep.  746. 

Indiana,  —  Warsaw  v.  Fisher,  24  Ind. 
App.  46. 

Iowa,  —  Sachra  v,  Manilla,  120  Iowa 
562. 

Kansas,  —  Hiawatha  v.  Warren,  8 
Kan.  App.  209. 

Kentucky,  —  Beavers  v.  Bo  wen,  (Ky/ 
1904)  80  S.  W.  Rep.  X165. 

Missouri,  —  Pryor  v.  Metropolitan  St. 
R.  Co.,  85  Mo.  App.  367;  Haworth  v, 
Kansas  City  Southern  R.  Co.,  94  Mo. 
App.  2x5;  Brake  v,  Kansas  City,  100 
Mo.  App.  611;  Grady  v,  St  Louis  Tran- 
sit Co.,  102  Mo.  App.  212;  Batten  v,  St. 
Louis  Transit  Co.,  102  Mo.  App.  285. 

New  York.  —  Metz  v.  Metropolitan 
St.  R.  Co.,  82  N.  Y.  App.  Div.  168; 
Camparetti  v.  Union  R.  Co.,  95  N.  Y. 
App.  Div.  66 ;  Kane  v.  Metropolitan  St. 
R.  Co.,  (Supm.  Ct.  App.  T.)  88  N.  Y. 
Supp.  162. 

Texas.  —  Texas,  etc.,  R.  Co.  v.  Gold- 
man, (Tex.  Civ.  App.  1899)  51  S.  W. 
Rep.  275 ;  Missouri,  etc.,  R.  Co.  v.  Paw- 
kett,  28  Tex.  Civ.  App.  583;  Gulf,  etc., 
R.  Co.  V.  Robinson,  (Tex.  Civ.  App. 
X903)  72  S.  W.  Rep.  70. 

Lixnitation  to  Axnonnt  Claimed  in  Com- 


430.    8.   Robertson  v.  Texas,  etc.,  R.    plaint.  —  The  court  should  instruct  the 


Co.,  (Tex.  Gv.  App.   X904)   79  S.  W. 
Rep.  96. 

436.  1.  Nashville,  etc.,  R.  Co.  v. 
Miller,  X20  Ga.  453 ;  Chesapeake,  etc., 
R.  Co.  V.  Jordan,  (Ky.  1903)  76  S.  W. 
Rep.  X45 ;  Hansberger  v,  Sedalia  Elec- 
tric R.,  etc.,  Co.,  82  Mo.  App.  566; 
Gagnier  v,  Fargo,  (N.  Dak.  1903)  96  N^ 
W.  Rep.  841. 


jury  that  it  cannot  award  a  greater 
amount  for  the  loss  of  time  than  the 
amount  laid  in  the  complaint.  Louis- 
ville, etc.,  R.  Co.  V.  Watkins,  (Ky. 
1903)  71  S.  W.  Rep.  882. 

443.  1.  Braithwaite  v.  Hall,  x68 
Mass.  38 ;  Stoetzle  v.  Sweringen,  96  Mo. 
App.  592. 

445.     1.  Malott  v.  Woods,   109  111. 


Ftdlnre  to  Allege  Mental  Snifeiing. —    App.  512;  Wissler  v.  Atlantic,  X23  Iowa 


In  Illinois  there  must  be  a  special  aver- 
ment of  mental  suffering  to  warrant  the 
court  in  instructing  the  jury  that  the 
plaintiff  may  recover  therefor.  North 
Chicago  St.  R.  Co.  v.  Lehman,  82  111. 
App.  238. 

440*     1.  Delaware,  —  Hendle  v.  Gei- 
ler,  (Del.  1895)  50  Atl.  Rep.  632;  Kar- 


11;  Macon  v,  Paducah  St.  R.  Co.,  xio 
Ky.  680;  Heater  v.  Delaware,  etc.,  R. 
Co.,  90  N.  Y.  App.  Div.  495 ;  Andrews 
V.  Toledo,  etc.,  R.  Co.,  8  Ohio  Cir.  Dec. 
584;  Texas,  etc.,  R.  Co.  v.  Ball,  (Tex. 
Civ.  App.  1903)  73  S.  W.  Rep.  420; 
Clukey  v.  Seattle  Electric  Co.,  27 
Wash.  70. 
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446,  BMionablaneif    of    Ghargt   for    MedidiiM  and  AttoaduiM.  —  See 
note  I. 

447,  Xtdieal  Attendutee,  ete.,  Hot  Pftid  For.  —  See  note  I. 

449.    20.  Future  and  Permanent  Effects  —  a.  Generally. — 
See  note  i. 

Voooiaity  of  ATormenti  and  Proof.  —  See  note  2. 
See  note  i. 

b.  Pain  and  Suffering.  —  See  note  i. 

c.  Loss  OF  Earnings  or  Profits.  —See  note  i. 

d.  Age  and  Life  Expectancy.  —  See  note  2. 
/.  Annuity  and  Mortality  Tables  —  laitmetioiui  u 

to  Proper  Vm  Of.  —  See  note  3. 

21.  Objections  and  Exceptions.  —  See  note  4. 
463.     See  note  i. 
463.    22.  Failure  to  Bequest  Instructiona  —  See  note  i. 

450.     1.   Southern  R.  Co.  v.   Gari- 
day,  120  Ga.  465. 

In  Aboonoo  of  Svidonoo.  —  See  Mai- 
R.  Co.,  89  Mo.  App.  129;  Powers  v,  mone  v.  Dry  Dock,  etc.,  R.  Co.,  58  N.  Y. 
St.  Joseph,  91   Mo.  App.  55;   Freeman     App.  Div.  383. 

V.  Metropolitan  St.  R.  Co.,  95  Mo.  App.        453.     1.   Buce  v.   Eldon,   122   Iowa 
94;    Grady   v,   St.    Louis   Transit   Co.,     92;    Evans  v,   Elwood,    123   Iowa   92; 


400. 
453. 
457. 
459. 
461. 


446*    1.  Iowa,  —  Sachra  v.  Manilla, 
120  Iowa  562. 
Missouri.  —  Fleming  v.  St.  Louis,  etc.. 


102  Mo.  App.  212. 


Batten  v.  St.  Louis  Transit  Co.,  102  Mo. 


Montana,  —  Ball  v.  Gussenhoven,  29     App.    285 ;    Gallamore  v.    Olympia,   34 


Mont.  321. 

Texas.  —  Texas,  etc.,  R.  Co.  v.  Tay- 
lor,   (Tex.  Civ.   App.   1900)    58   S.  W. 


Wash.    379;    Hallum   v.    Omro,    (Wis. 
1904)  99  N.  W.  Rep.  105 1. 
457.    1.  Winkler    v.    Philadelphia, 


Rep.    844;    Missouri,    etc.,    R.    Co.    v.     etc.,  R.  Co.,   (Del.  1902)   53  Atl.  Rep. 


Reasor,  28  Tex.  Civ.  App.  302;  (nilf, 
etc.,  R.  Co.  V,  Robinson,  (Tex.  Civ.  App. 
1903)  72  S.  W.  Rep.  70;  San  Antonio, 
etc.,    R.    Co.   V.    Moore,    31    Tex.    Civ. 


90;  Karczewski  v.  Wilmington  Gty 
R.  Co.,  (Del.  1902)  54  Atl.  Rep.  746; 
Wilman  v.  People's  R.  Co.,  (Del.  1903) 
55  Atl.  Rep.  332;  CHiicago,  etc.*  Elec- 


App.  371 ;   St.  Louis  S.  W.  R.  Co.  v.     trie  R.  Co.  v.  Krempel,   103   111.  App. 


Highnote,  (Tex.  Civ.  App.  1903)  74  S. 
W.  Rep.  920;  Missouri,  etc.,  R.  (To.  v. 
Harrison,  (Tex.  Civ.  App.  1903)  77  S. 
W.  Rep.  1036. 
447.     1.    Mirrielees   v.    Wabash    R. 


I ;  Chesapeake,  etc.,  R.  Co.  v.  Jordan, 
(Ky.  1903)  76  S.  W.  Rep.  145;  San 
Antonio,  etc.,  R.  Co.  v.  Beam,  (Tex. 
Civ.  App.  1899)  50  S.  W.  Rep.  411; 
St.  Louis,  etc.,  R.  C^.  v.  Laws,   (Tex. 


Co.,    163   Mo.  470;    Curtis  v.  McNair,     Civ.  App.  1901)  61  S.  W.  Rep.  498. 


173   Mo.   270;    Campbell   v.    Stanberry, 
(Mo.  App.  1903)  78  S.  W.  Rep.  292. 

449.     1.   McAllister  v.    People's    R. 
Co.,    (Del.    1903)    54    Atl.    Rep.    743; 


459.  8.  Rooney  v.  New  York,  etc., 
R.  Co.^  173  Mass.  222. 

461.  8.  Savannah,  etc.,  R.  Co.  v. 
Austin,   104  Ga.  614;  Southern  R.  Co. 


Wheeler  v.  Boone,  108  Iowa  235;  Ash-     tr.  O'Bryan,  119  Ga.  147. 


ley  V.  Sioux  City,  (Iowa  1901)  93  N.  W. 
Rep.  303 ;  Cumberland  Telephone,  etc., 
Co.  V.  Warner,   (Ky.   1904)   79  S.  W. 


4.  Dallas  v.  Jones,   (Tex.  Civ.  App. 
1898)  54  S.  W.  Rep.  606. 
463.    1 .  Sxeeptlon  lUdo  for  Tint  Timo 


Rep.    199;    Gilson   v.    Cadillac,    (Mich,  on  AppoaL — Galveston,  etc.,  R.  Co.  v. 

1903)   95  N.  W.   Rep.   1084;  Brake  v.  Lynch,  22  Tex.  Civ.  App.  336. 

Kansas  City,  100  Mo.  App.  61  x;  Hoyt  463.     1.    McNamara    v.     St.    Louis 

V.  Metropolitan   St.   R.   Co.,  73   N.  Y.  Transit  Co.,  (Mo.  App.  1904)  80  S.  W. 


App.  Div.  249. 

8.  Hansberger  v.  Sedalia  Electric  R., 
etc.,  Co.,  82  Mo.  App.  566 ;  Texas,  etc., 
R.  Co.  V.  Scruggs,  23  Tex.  Civ.  App. 
712. 


Rep.  303;  St  Louis,  etc.,  R.  Co.  v. 
Laws,  (Tex.  Civ.  App.  1901)  61  S.  W. 
Rep.  498;  Texas,  etc.,  R.  Co.  v.  Ball, 
(Tex.  Gv.  App.  1903)  73  S.  W.  Rep. 
4^0. 


416 


Vol.  XVI. 


PERSONAL  INJURIES. 


4«4~470 


464,    23.  Core   of  Erroneoua   Initructioni  —  a.    By    Other 
Instructions.  —  See  note  i. 

466.    b.  By  Verdict.  —  See  note  i. 

IX.  IHJITBIES  TO  KnroBS  —  1.  Action  by  Parent.  —  See 
Damages  ;  Parent  and  Child. 

468.    2.  Action  by  Minor.  —  See  note  2. 

471.    3.  Instmctiona.  —  See  note  i. 

473.    X.  IHJUBIEB  TO  Mabbieb  IR^oiCEV  —  1.   Action  by  Hub- 
band  and  Wife  —  Ai  Veoenary  Exoeption  to  Bole.  —  See  note  2. 

BecoTtry  in  Joint  Action  by  Hnsband  and  Wife.  —  See  note  3. 

47tl.    2.  Action  by  Wife.  —  See  note  i . 

477.  3.  Action    by    Husband  —  Hnsband   Necenary   Party.  —  See 
notes  I,  2,  3. 

478.  In    Statao    Wherein    Commnnity    Property    Ii    Beeogniied.  —  See 

note  1. 

4.  Becovery  by  One  of  Damages  Belonging  to  Other.  — 

See  note  3. 

479.  XI  PBOYIHCE  of  COTTBT  ABD  JTTBT  —  ProTinoe  of  Jnry.  — 

See  note  2. 


464.  1.  North  Chicago  St  R.  Co. 
V,  Brown,  178  111.  187;  Terrc  Haute 
Electric  R.  Co.  v.  Lauer,  21  Ind.  App. 
466 ;  Green  v.  Eden,  24  Ind.  App.  583 ; 
Stanley  r.  Cedar  Rapids,  etc.,  R.  Co., 
119  Iowa  526. 

4611.  1.  Bibb  County  v.  Ham,  1x0 
Ga.  340. 

468.  8.  Clasen  v.  Pnihs,  (Neb. 
1903)  95  N.  W.  Rep.  640;  Lumsden  v. 
Chicago,  etc.,  R.  Co.,  23  Tex.  Civ.  App. 

137. 
471.     1.   Galveston,  etc.,   R.  Co.  v, 

Jackson,  31  Tex.  Civ.  App.  342. 

473.  8.  Muller  v.  Hale,  138  Cal. 
163;  Koch  V.  Williamsport,  195  Pa.  St. 
488.  See  also  Bennett  v.  Gillett,  (Tex. 
Civ.  App.  1900)  57  S.  W.  Rep.  302. 

8.  Contra.  —  In  Pennsylvania,  by  the 
Act  of  May  8, 1895  (P.  L.  54),  it  is  pro- 
vided that  the  husband  and  wife  must 
sue  on  their  respective  claims  arising 
from  the  wife's  injuries  in  the  same 
action,  or  be  barred.  Donoghue  v.  Con- 
solidated Traction  Co.,  201  Pa.  St 
181. 

475.  1.  Southern  R.  Co.  v.  Crow- 
der,  135  Ala.  417;  Denver,  etc.,  R.  Co. 
V.  Yotmg,  30  Colo.  349;  Hatton  v. 
Wilmington  City  R.  Co.,  3  Penn.  (Del.) 
159;  Capital  Traction  Co.  v.  Rockwell, 
17  App.  Cas.  (D.  C.)  369;  Harkness  v. 
Louisiana,  etc.,  R.  Co.,  no  La.  822; 
CuUar  V.  Missouri,  etc.,  R.  Co.,  84  Mo. 
App.  340;  Hickey  v.  Welch,  91  Mo. 
App.  4;   Austin  V,  Bartlett,  67  N.   Y. 


App.  Div.  312;  Long  v,  Mc Williams, 
II  Okla.  562;  Green  v.  Nebagamain, 
113  Wis.  508. 

The  Federal  Gonrti  follow  the  state 
practice.  Texas,  etc.,  R.  Co.  v.  Humble, 
(C.  C.  A.)  97  Fed.  Rep.  837. 

477.  1.  Cullar  v.  Missouri,  etc.,  R. 
Co.,  84  Mo.  App.  340;  Baltimore,  etc., 
R.  Co.  V,  Glenn,  66  Ohio  St.  395. 

8.  Denver  Consol.  Tramway  Co.  v. 
Riley,  14  Colo.  App.  132. 

8.  Southern  R.  Co.  v.  Crowder,  135 
Ala.  417;  Washington,  etc.,  R.  Co.  v. 
Hickey,  12  App.  Cas.  (D.  C.)  269; 
Elenz  V,  Conrad,  115  Iowa  183;  Keller 
V.  Lewis,  116  Iowa  369;  Freeman  v. 
Metropolitan  St.  R.  Co.,  95  Mo.  App. 
94;  Sweeny  v.  Union  R.  Co.,  (Supm. 
Ct.  App.T.)  31  Misc.  (N.Y.)  472;  Robin- 
son V.  Metropolitan  St.  R.  Co.,  (Supm. 
Ct.  App.  T.)  34  Misc.  (N.  Y.)  795; 
Austin  V.  Bartlett,  67  N.  Y.  App.  Div. 
312;  Green  v.  Nebagamain,  113  Wis. 
508. 

47§«  1.  EnBband  Knit  8ne  Alone.  -^ 
In  Texas  a  husband  must  sue  alone  for 
injuries  to  the  wife,  since  the  damages 
recovered  are  community  property,  and 
the  wife  is  not  a  necessary  or  proper 
party  to  such  an  action.  Galveston, 
etc.,  R.  Co.  V.  Baumgarten,  31  Tex.  Civ, 
App.  253. 

3.  Harkness  v.  Louisiana,  etc.,  R.  Co., 
no  La.  822. 

479.  8.  Chicago  City  R.  Co.  9. 
Cooney,  196  111.  466. 


Supp.  PI.  &  Pr.— 27 
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PERSONAL  INJURIES. 


.Vol.  XVI. 


481.     Xn.  TEBDICT  —  2.  Form  of  Terdiot.  —Separate  or  BpeeUl 
Findings.  —  See  note  3. 

483.  Verdict  in  Aetion  for  lAjnry  to  Wife.  —  See  note  I. 

XTYT.  Phtbical  Examhtatioh  —  1.  Power  and  Discretion 

to  Order  —  Jnriidictions  in  Which  Power  Ii  Auerted.  —  See  note  2. 

484.  Jnriidiotionf  in  Which  Power  Is  Denied.  —  See  note  I. 
Statutory  ProYiaions.  —  See  note  2. 

486,     Ho  Absolute* Bight  to  £zaminatlon.  —  See  note  I. 

Interferenee  with  Trial  Court's  Exercise  of  Discretion.  —  See  notes 

2,3- 

488.    2.  Application  —  a.  Time  of  Making  —  AppUeation  Made 

After  Commencement  of  TriaL  —  See  note  4. 
480.    See  note  i. 

b.  What  Application  Should  Show  —  Neeessity  for 

Xzamination.  —  See  note  3. 

407,     6.  Examiners  —  Members  of  Medical  Profession.  —  See  note  3. 


491.  8.  Compensatory  and  Exemplary 
Damages  may  be  separately  found. 
Northern  Texas  Traction  Co.  v.  Peter- 
man,  (Tex.  Civ.  App.  1904)  80  S.  W. 
Rep.  535. 

By  Statute.  —  Special  verdicts  are  per- 
mitted in  Wisconsin  by  statute.  Mauch 
V.  Hartford,  112  Wis.  40;  Bredlau  v. 
York,  IIS  Wis.  554. 

4§3.  1.  Husband  and  Wife.  —  If  a 
husband  and  wife  bring  one  action  on 
their  respective  claims  for  injuries  to 
the  wife,  the  jury  is  required  to  assess 
the  damages  separately.  Ruebeck  v, 
Hallinger,    (N.  J.    1900)    47   Atl.   Rep. 

56. 

3.  Ottawa  v,  Gilliland,  63  Kan.  165; 
South  Covington,  etc.,  St.  R.  Co.  v. 
Stroh,  (Ky.  1902)  66  S.  W.  Rep.  177; 
Louisville,  etc.,  R.  Co.  v.  Richmond, 
(Ky.  1902)  67  S.  W.  Rep.  25. 

484.  1.  Pittsburgh,  etc.,  R.  Co.  v. 
Story,    104  111.  App.   132. 

8.  Hew  Tork.  —  Whitaker  v.  Staten 
Island  Midland  R.  Co.,  76  N.  Y.  App. 
Div.  351. 

486.  1.  Louisville  R.  Co.  v,  Hart- 
legc,  (Ky.  1903)   74  S.  W.  Rep.  743; 


Ft.  Worth,  etc.,  R.  Co.  v.  White,  (Tex. 
Civ.  App.  1899)  51  S.  W.  Rep.  855. 

8.  South  Bend  v.  Turner,  156  Ind. 
418;  Atchison,  etc.,  R.  Co.  v.  Thul,  29 
Kan.  466 ;  Louisville,  etc.,  R.  Co.  v. 
Simpson,  11 1  Ky.  754;  Brown  v.  Chi- 
cago, etc.,  R.  Co.,  (N.  Dak.  1903)  95 
N.   W.   Rep.    153. 

8.  Louisville,  etc.,  R.  Co.  v.  McClain, 
(Ky.  1902)  66  S.  W.  Rep.  391 ;  Paul 
V.  Omaha,  etc.,  R.  Co.,*  82  Mo.  App. 
500 ;  Gulf,  etc.,  R.  Co.  v.  Brown,  (Tex. 
Civ.  App.  1903)   75  S.  W.  Rep.  807. 

4S§.  4.  Archer  tr.  Sixth  Ave.  R. 
Co.,  52  N.  Y.  Super.  Ct.  378;  Austin, 
etc.,  R.  Co.  V.  Cluck,  (Tex.  Civ.  App. 
1903)    73   S.  W.   Rep.   569. 

489.  1.  Mills  V,  Wilmington  City 
R.  Co.,  I  Marv.  (Del.)  269;  Myrberg 
V,  Baltimore,  etc.,  Min.,  etc.,  Co.,  25 
Wash.  364. 

8.  Galveston,  etc.,  R.  Co.  v.  Sher- 
wood, (Tex.  Civ.  App.  1902)  67  S.  W. 
Rep.    776. 

497.  8.  South  Covington,  etc.,  St. 
R.  Co.  V.  Stroh,  (Ky.  1902)  66  S.  W. 
Rep.  177;  Whitaker  v.  Staten  Island 
Midland  R.  Co.,  76  N.  Y.  App.  Div.  351. 
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PETITIONS. 

SOI.    n.  Gehebal  Natube  —  1.  Classification  —  in  Cause.  — 
See  note  2. 

S09m     In  Matter  Hot  Conneoted  with  Pending  Snit.  —  See  note  I. 

504.    m.  Use  op  Petitions  —  1.  In  General  —  a.  To  Affect 
Fund  in  Court.  —  See  note  2. 

SOS,     By  stranger.  —  See  note  2. 

S07.    d.  Protection  and  Control  of  Officers  of  Court. 

—  See  notes  2,  3. 

S09«     e.  Other  Uses  —  Enforoement  of  Decree.  —  See  note  3. 

Sll.    2.  As  Snbstitnte  for  Bill  — ^.  Where  They  May  Be 
So  Used.  —  See  note  3. 

Infanta.  —  See  note  5. 


501  •  8.  After  BiU  Hied. — Pethtel  v. 
McCullough,  49  W.  Va.  520,  citing  16 
En  CYC.  OF  Pl.  and  Pr.  501.  In  this 
case  the  court  said :  "  Petitions  are 
properly  used  only  to  get  orders  in  the 
case  on  g^^unds  presented  in  and  aris- 
ing out  of  its  pleadings,  not  to  bring 
in  new  causes  of  suit." 

50d«  1.  German  v.  Browne,  137 
Ala.   429. 

M4«  8.  Baltimore,  etc.,  R.  Co.  v, 
Flaherty,  87  Md.  1x8. 

ftOff.  8.  See  Ex  p.  Breedlove,  118 
Ala.  172,  wherein  the  court  said:  "This 
court  has  fully  recognized  the  right 
of  a  stranger  to  intervene  only  for  the 
purpose  of  the  proper  administration  of 
a  fund  which  is  in  the  custody  or  con- 
trol of  the  court,  and  in  which  he, 
though  not  a  party,  is  entitled  to  share." 

507.  8.  I^ftyment  of  Pnrohase  Money. 
—  In  McCarter  v.  Finch,  55  N.  J.  Eq. 
245,  it  was  held  that  a  receiver  of  the 
assets  of  an  insolvent  corporation,  who 
made  a  written  contract  for  the  sale 
of  such  assets,  might  apply  by  peti- 
tion for  an  order  on  the  purchaser  to 
show  cause  why  he  should  not  be 
ordered  to  pay  the  purchase  money. 
The  court  said :  "  It  seems  to  be  set- 
tled by  a  long  course  of  practice  that 
a  person  who  makes  a  contract  with 
an  officer  of  a  court  of  equity  respect- 
ing the  subject-matter  of  a  suit  in  that 


court,  thereby  becomes  so  far  a  party 
to  the  suit  as  to  render  him  liable  to 
be  proceeded  against  in  a  summary 
manner,  by  motion,  as  to  all  matters 
arising  out  of  such  contract." 

3.  McCarter  v.  Finch,  55  N.  J.  Eq. 
245,  distinguishing  State  Bank  v.  Plain- 
field  First  Nat.  Bank,  34  N.  J.  Eq.  450, 
cited  in  the  original  note. 

509.  8.  See  U.  S.  v.  Peralta,  99 
Fed.  Rep.  618. 

511.  8.  In  Virginia  and  West  Vir- 
fflnia.  —  It  is  said  to  be  the  practice  in 
Virginia  and  W^st  Virginia  to  use  peti- 
tions for  purposes  and  to  an  extent  not 
sanctioned  by  books  on  general  equity 
practice.  Viewed,  however,  as  peti- 
tions strictly,  they  cannot  perform  the 
office  of  bills.  Pethtel  v.  McCullough, 
49  W.  Va.  520.  And  see  Cleavenger  v, 
Felton,  46  W.  Va.  249;  Silman  v. 
Stump,  47  W.  Va.  641;  Root-Tea-Na- 
Herb  Co.  v.  Rightmire,  48  W.  Va.  225 ; 
Slingluff  V,  Gainer,  49  W.  Va.  7;  Gall 
V,  Gall,  so  W.  Va.  523. 

"  The  Bankruptcy  Practice  ♦  *  ♦  is 
all  done  by  'petition';  ♦  ♦  ♦  and 
in  that  relation  the  word  '  pleadings '  of 
section  18c  [of  the  federal  Bankruptcy 
Act]  must  mean  *  petitions.' "  In  re 
Glass,  119  Fed.  Rep.  509,  citing  16 
Encyc.  of  Pl.  and  Pr.  500,  511. 

6.  Matter  of  Barry,  61  N.  J.  Eq. 
i3S. 
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PETITIONS. 


Vol.  XVI. 


fflff.     lY.  FOBM,  COVTEVT8,  8IGVATUBS,  AVD  VEBIFICATIOV  — 

1.  Title  and  Address.  —  See  note  3. 

516.  2.  Contexits.  —  See  note  i. 

[Diraet  AT«niienti.  —  The  averments  of  the  petition  must 
be  direct  and  not  by  way  of  inference  of  one  fact  from  another.**] 
3.  Signature.  —  See  note  7. 

517.  4.  Terification.  —  See  note  2. 

590.    ym  Notice  of  Petitiokb  —  2.  Where  Process  Is  Essen- 
tial —  Prayor  for  ProoaM.  —  See  note  3. 


ftlft.  8.  See  German  v.  Browne,  137 
Ala.  439,  wherein  the  court  said :  "  Un- 
less the  matter  of  the  petition  arises 
in  a  pending  cause  or  concerns  some 
matter  over  which  the  court  has  some 
special  authority  or  jurisdiction,  the 
litigation  must  assume  the  form  of  an 
original  suit." 

516.  1.  Btatament  of  dronmMtances, 
—  A  petition,  like  an  original  bill,  must 
contain  within  itself  a  sufficient  state- 
ment of  circumstances  to  maintain  the 
petitioner's  case.  German  v,.  Browne, 
137  Ala.  439. 

Frayor.  —  See  Walker  v.  National 
Guaranty  L.  &  T.  Co.,  133  Ala.  240. 

80.  German  v.  Browne,  137  Ala.  429. 


7.  In  re  Glass,  119  Fed.  Rep.  509, 
citing  16  En  CYC.  op  Pl.  and  Pr.  517 
[516]  and  adopting  the  language  of  the 
original  text. 

ffl7.  8.  In  re  Glass,  119  Fed.  Rep. 
509,  citing  16  Encyc.  of  Pl.  and  Pr. 
517,  supporting  the  whole  text  para- 
graph, and  holding  further  that  in  bank- 
ruptcy proceedings  signature  and  verifi- 
cation by  an  attorney  will  be  insuffi- 
cient, at  least  in  the  absence  of  "  spe- 
cial authority  by  the  court  in  the  parti- 
cular case   for  extraordinary   reasons.*' 

590.  8.  Sommers  v.  Allen,  44  W. 
Va.  124;  Dunfee  v.  Childs,  45  W.  Va. 
163;  Kahle  v.  Long  Reach  Oil  Co.,  51 
W.  Va.  3x7. 
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Sits.    I.  Pbacticivg  Without  Licevse  — 1.  Indiotment  Gen- 
erally. —  See  note  i. 

tSSA.     Buillflieney  of  Iiidlotiiient  Following  Langoago  of  SUtnto.  —  See 
note  I. 

2.  That  Accused  Practiced  Medicine  —  VoeoMity  to  Allogo 
Xaeti.  —  See  note  2. 

miEnront  Xothods  Gluurgod  in  Singlo  Count.  —  See  note  3. 


535.  1.  People  v.  Boo  Doo  Hong, 
122  Cal.  606. 

In  Horth  Carolina  it  is  not  necessary 
to  allege  in  an  indictment  for  practic- 
ing medicine  without  license  that  the 
defendant  failed  to  "  register  and  ob- 
tain "  license,  but  it  is  sufficient  to  al- 
lege the  failure  to  obtain  a  license. 
State  V.  Welch,  129  N.  Car.  579. 

Ufo  of  Title  "Doctor."  —  In  Wisconsin 
a  complaint  under  Rev.  Stat.  1898,  8 
1436,  alleging  that  the  defendant  un- 
lawfully used  the  title  "  doctor  "  with- 
out a  license,  but  failing  to  allege  that 
he  did  not  have  a  diploma,  is  defective. 
Schaeffer  v.  State,  113  Wis.  595. 

536.  1.   Parks  v.  State,  159  Ind.  2x1. 

Bodtalof  Btatnte. — There  is  no  neces- 
sity to  recite  any  public  statute  on 
which  an  indictment  is  founded,  but 
where  it  is  recited  with  a  material 
variance,  and  the  indictment  concludes 
with  the  words  "  contrary  to  the  form 
of  the  statute  in  such  case  made  and 
provided,"  without  referring  to  the  re- 
cited statute,  the  recital  may  be  rejected 
as  surplusage.  Mayer  v.  State,  64  N. 
J.  L.  323. 

8.  Contra. —  See  Parks  v.  State,  159 
Ind.  211,  hojding  that  an  information 
in  the  form  prescribed  by  the  statute 
charging  the  defendant  with  unlawfully 
practicing  medicine  without  obtaining  a 
license  is  sufficient,  although  under  the 
statute  various  acts  may  enter  into  the 
offense. 

An  Indiotment  Charging  that  the  De- 
fendant "Did  Engage"  in  the  practice 
of  medicine  and  surgery  without  having 
complied  with  the  provisions  of  Act  Pa. 
1893,  P-  L.  94t  sufficiently  sets  forth  a 
violation    of   the   statute    forbidding   a 


person  not  registered  to  "enter  upon" 
the  practice.  Com.  v.  Campbell,  22 
Pa.  Super.  Ct.  98. 

flyitem  of  Christian  Sdenoe.  —  Under  a 
statute  providing  that  any  person  shall 
be  regarded  as  practicing  medicine  who 
for  fee  prescribes,  directs,  or  recom- 
mends for  the  use  of  any  person  any 
drug  or  medicine  or  other  agency  for 
the  treatment  of  disease,  an  informa- 
tion charging  the  defendant  with  having 
prescribed  a  certain  agency,  to  wit,  a 
system  known  as  Christian  Science,  for 
the  treatment  of  disease,  is  demurrable, 
as  there  is  nothing  in  the  information 
to  show  that  the  system  of  Christian 
Science  is  a  drug,  medicine,  or  other 
agency  of  the  kind  described  by  the 
statute.  Evans  v.  State,  9  Ohio  Dec. 
222. 

8.  Brown  v.  Cady,  91  N.  Y.  App.  Div. 

415.  »  • 

Praotlced  or  Attempted  to  Fraetioe.— 
State  V,  Welch,  129  N.  Car.  579,  follow- 
ing State  V,  Van  Doran,  109  N.  Car. 
864. 

Proof  that  the  Defendant  Aeted  Either 
u  Fhyiieian  or  Snrgeon  is  sufficient  to 
support  a  complaint  charging  the  de- 
fendant with  holding  himself  out  as  a 
physician  and  surgeon.  Com.  v.  St. 
Pierre,  175  Mass.  48. 

Eleetion  hy  State.  —  An  indictment  for 
unlawfully  practicing  medicine  covers 
all  special  instances  occurring  prior  to 
the  indictment  or  presentment  in  the 
particular  venue  or  county  and  going 
to  sustain  the  main  charge,  and  hence 
the  court  will  not  compel  the  state  to 
elect  the  particular  offense  or  instance 
upon  which  it  asks  a  conviction.  Payne 
V.  State,  (Tenn.  1904)  79  S,  W.  Rep. 
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537.  3.  By  Whom  Employed.  —  See  note  i. 
4.  Compensation.  —  See  note  2. 

6.  Hegativing  Statutory  Provisos  and  Exoeptions.  —  See 
notes  3,  4. 

538,  n.  Halpbactice  —  1.  In  General  —  Form  of  Aotion.  —  See 
note  I. 

2.  Pleadings  — a.  General  Form  of  Declaration 
OR  Complaint.  —  See  note  4. 
S30.    e.  Ignorance  and  Want  of  Skill.  —  See  note  3. 

/.  Negativing  Contributory  Negligence.  —  See 
note  4. 

S3fi.    8.  Defenses  —  ^,  Judgment  Previously  Recovered 
BY  Physician.  -—  See  note  i. 

4.  Instructions—^.  "Ordinary  Skill."  —  See  note  3, 


1025.    And  see  Little  v.  State,  60  Neb. 

749. 
537.    1.   State  v.  Martin,  23  R.  I. 

143* 

2.  Blalock  V.  State,  112  Ga.  338,  hold- 
ing that  practicing  medicine  embraces 
the  idea  of  exacting  compensation.  State 
V.  Welch,  129  N.  Car.  579. 

8.  Mayer  v.  State,  64  N.  J.  L.  323 ; 
Salter  v.  State,  44  Tex.  Crim.  591 ; 
Schaeffer  V.  State,  113  Wis.  595. 

4,  Herring  v.  State,  114  Ga.  96;  Fer- 
ner  v.  State,  151  Ind.  247;  Mayer  v. 
State,  64  N.  J.  L.  323 ;  McCann  v. 
State,  40  Tex.  Crim.  iii. 

ninftrationi  —  Michigan     Statute.  — 


Stat.  Ohio  1903,  S  4983).  Tucker  v. 
Gillette,  12  Ohio  Cir.  Dec.  401. 

Gate.  —  Where  a  count  charging  a  sur- 
geon with  malpractice  in  performing  an 
operation  sets  out  a  special  agreement 
of  the  defendant,  but  instead  of  alleging 
a  breach  of  such  agreement  charges  that 
the  defendant  performed  the  operation 
in  an  unskilful,  negligent,  and  improper 
manner,  the  gravamen  is  the  breach  of 
the  defendant's  duty  as  a  surgeon,  and 
the  count  is  case  and  not  assumpsit. 
Mullin  V.  Flanders,  73  Vt.  95. 

4.  Bower  v.  Self,  (Kan.  1904)  75  Pac 
Rep.  1 021. 

530.    8.  Where  Deelir&tloii  Doei  Hot 


People  r.  Allen^  122  Mich.  123;  White    Allege  General  Inoompetency.  —  SeeAlex- 


V.  Lapeer  Circuit  Judge,  (Mich.  1903) 
94  N.  W.  Rep.  601,  following  People 
V.  Phippin,  70  Mich.  6,  stated  in  the 
original  note. 

North  Carolina.  —  State  v,  Welch,  129 
N.  Car.  579. 

In  Pennsylvania  the  exceptions  in  the 
Act  of  1893,  P.  L.  94,  need  not  be  nega- 
tived in  an  information  for  practicing 
medicine  without  being  duly  registered, 
since  they  are  matters  of  defense.  Com. 
V.  Campbell,  22  Pa.  Super.  Ct.  98. 

53§.  1.  Statute  of  Limitotions.  — 
Under  the  Kentucky  statutes  an  action 
for  malpractice  is  an  action  in  contract 
and  governed  by  the  five-year  statute 
of  limitations,  and  not  by  the  one-year 


ander  v.  Menefee,  (Ky.  1901)  64  S.  W. 
Rep.  855.* 

Suffteienoy  of  Deelaration. —  A  recital 
that  the  plaintiff's  injury  was  caused 
by  the  carelessness,  negligence,  and  lack 
of  skill  and  knowledge  of  the  defendant 
does  not  amount  to  an  averment  of  in- 
capacity on  the  part  of  the  defendant 
when  considered  in  connection  with  a 
preceding  averment  that  the  defendant 
did  not  exercise  that  degree  of  skill  re- 
quired of  his  profession.  Baker  v,  Han- 
cock, 29  Ind.  App.  456. 

4.   Aspy  V.  Botkins,  160  Ind.  170. 

5:19.  1.  Judgment  by  Default  Ho  Bar. 
—  Jordahl  v.  Berry,  72  Minn.  119. 

A  Jadgment  Bendered  on  an  Enforced 


personal-injury  statute  which  covers  ac-    Confeasion  as  a  condition  to  the  issuance 


tions  for  personal  injury  growing  out  of 
negligence  or  a  breach  of  duty.  Mene- 
fee V.  Alexander,  107  Ky.  279. 

Bat  in  Ohio  the  action  for  malpractice 
sounds  in  tort  and  not  in  contract,  and 


of  an  injunction  to  prevent  its  use  as 
a  defense  in  the  malpractice  action  is 
no   bar  to   an   action    for  malpractice. 
Sale  V.  Eichberg,   105  Tenn.  333. 
8.  Duty  to  Conform  to  Ettabliihed  Qja- 


is  therefore  barred  in  one  year  under    tern  of  Treatment.  —  Allen  v,  Voje,  114 
the  Ohio  statute   (now  Bates's  Annot.     Wis.  i. 
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539. 
533. 

534. 

note  2. 


QuMtion  for  Jury.  —  See  note  4. 

b.  Contributory  Negligence.  —  See  note  2. 
d.  Various  Other  Matters.  —  See  note  4. 

6.  Verdict.  —  See  note  i. 

6.  malpractice  as  Defense  to  Action  for  Services. 


—  See 


539.  4.  Baily  v.  Kreutzmann,  141 
Cal.  519. 

538.  8.  See  Leisenring  v.  La  Croix, 
(Neb.  1903)  94  N.  W.  Rep.  1009. 

4.  DiiliBreiit  Sohooli  of  Medicine.  —  An 
instruction  on  the  relative  merits  of  two 
systems  or  schools  of  medicine  is  prop- 
erly denied,  where  there  has  been  no 
evidence  educed  to  which  it  could 
apply.  Challis  v.  Lake,  71  N.  H. 
90. 

Condition  or  Tomperament  of  Plaintiff.  — 
In  an  action  against  a  surgeon  for  mal- 
practice, the  defendant  is  not  entitled 
to  a  charge  that  the  plaintiff  cannot 
recover  if  his  diseased  condition,  natural 
temperament,  or  physical  weakness  con- 
tributed to  the  condition  complained  of. 
A  charge  that  the  plaintiff  cannot  re- 
cover for  anything  produced  by  those 
causes,  and  that  the  defendant  is  liable, 
if  at  all,  only  for  the  injury  attribu- 
table to  his  fault,  gives  to  the  defend- 


ant no  ground  of  complaint.  Mullin 
r.  Flanders,  73  Vt.  95. 

EzompUry  Damages.  — Where  the  com- 
plaint is  drawn  strictly  upon  the  theory 
of  compensation,  it  is  error  to  instruct 
the  jury  for  an  award  of  exemplary 
damages.  Baxter  v.  Campbell,  (S.  Dak. 
1903)  97  N.  W.  Rep.  386. 

534.  1.  Parks  v.  State,  159  Ind. 
211. 

Damages  Hot  Ezoenivo.  -~  See  Allen  v. 
Voje,  114  Wis.  I. 

8.  Borden  of  Proof.  —  Sayles  v.  Fitz 
Gerald,  72  Conn.  391. 

Instruction  to  Jnry. —  In  an  action  to 
recover  for  surgical  and  medical  ser- 
vices rendered,  where  malpractice  is  re- 
lied on  as  a  defense,  it  is  reversible 
error  for  the  court  to  refuse  to  instruct 
the  jury  that  if  it  finds  as  a  fact  that 
the  plaintiff  was  guilty  of  malpractice 
he  cannot  recover  for  such  services. 
Abbott  V.  Mayfield,  8  Kan.  App.  387. 
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541,  I  DsFiiriTiOH  AWD  Classification  —  ciaaiifleatioii.  —  See 
note  2. 

S43.  IL  Pleas  to  Action  — 2.  Traverse  or  Confession  and 
Ayoidanoe  —  a.  Necessity  of  One  Form.  —  See  note  3. 

543.  d.   General  Traverse  or  General  Issue  — (i) 

Nature.  —  See  note  i. 

544.  (2^  Form  and  Nature  of  General  Issue  in  Particular 

Actions  —  (e)  Non  Assnmpiit  —  In  AitnmpBit.  —  See  note  6. 

S46.    (3)  Plea  Must  Be  Appropriate  to  Action,  —  See  note  4. 

S40.  /.  Confession  and  Avoidance  —  Special  Plead- 
ing —  NMesiity  for  Special  Plea.  —  See  note  I. 

g.  Special  Plea  Amounting  to  General  Issue  — 

(i)  Rule  Against,  —  See  note  3. 
SSO.     Scope  of  Bale.  —  See  note  2. 
951.     Oremiling  Special  Flea  When  General  luue  Is  Filed. —  See  note  3. 

Ml.    2.  Neoeesity  of  Pleading  in  Par-  of  the  payment  of  a  note.     Little  v. 

ticolar  Order.  —  A   plea   to   the   merits  Bradley,  43  Fla.  402. 

which  expressly   avers  that  it  is  filed  549.     1.  Denial    of   Capacity  to  Sue 

subject  to  the  plea  to  the  jurisdiction  must  be  made  by  special  plea.    Lutcher 

already  filed  does  not  admit  jurisdic-  etc.,  Lumber  Co.  v.  Sells,  108  111.  App. 

tion.    Kahn  v.  Southern  Bldg.,  etc..  As-  156. 

soc,   115  Ga.  459.  Notice  of  Defence  and  Brief  Statement 

Hatter   in  Abatement  Ic  Waived  by  —Special  Pleading  AboliBhed—No<u:^o/ 

Pleading  in  Bar.  —  Waggaman  v.  Nutt,  Defense  and  Special  Pleading  at  Same 

88    Md.    265;    Granite    Bldg.    Corp.    v.  Time.  —  Wyatt  v.  Dufrene,  106  111.  App. 

Greene,  25  R.  I.  586.  214.                                      * 

In   Maupin   v.   Scottish   Union,   etc.,  3.   Granite  Bldg.  Corp.  v,  Greene,  25 

Ins.  Co.,  53  W.  Va.  557.  it  was  held  R.   I.   586. 

that  pleas  in  abatement  and  in  bar  may  Answer  Not  General  Imuc.  —  An  an- 

be  filed  at  the  same  time;  but  the  plea  swer  expressly  denying  all  the  allega- 

in  abatement  should  be  first  tried.  tions  of  ^ach  paragraph  of  both  counts 

543.    $•    Engelke,  etc.,   Milling  Co.  of  the   petition   is   not   a  plea  of  the 

V.  Grunthal,    (Fla.    1903)    35   So.   Rep.  general  issue.    Ocean  Steamship  Co.  v. 

17.  Anderson,  112  Ga.  835. 

543*     1.   Nash   v.    Cooney,    108   III.  550.    2,    Eastern  Advertising  Co.  v. 

App.  21 X.  McGaw,  89   Md.   72;   Hagan  v.  Jersey 

944.    6.  General  Iisue  with  Notice  of  City,  etc.,  R.  Co.,  (N.  J.  1899)  43  Atl. 

Defenie.  —  Requiring   the   defendant   to  Rep.  671;  Noble  v.  Travelers'  Ins.  Co., 

specify   his   grounds   of   defense  under  (N.  J.   1901)   51   Atl.  Rep.  622;   Strat- 

the  plea  of  non  assumpsit  does  not  con-  ton's  Independence  v.  Dines,  126  Fed. 

vert   the   general   issue   into   a   special  Rep.  968. 

plea,  and  the  burden  of  proof  remains  551.     8.    Bennett  v.  Perkins,  47  W. 

upon  the  plaintiff.     Oeters  v.  Supreme  Va.  425.    ' 

Lodge,  etc.,  98  Va.  201.  Withdrawal  of  General  licne. —  In  sup- 

546.    4.  Illnstrationi.  —  Non  assump-  port  of  the  first  paragraph  of  the  origi- 

sit  is  a  good  plea  to  a  declaration  charg-  nal  note,  see  Nowlin  v.  State,  30  Ind. 

ing  the  defendants  with  the  guaranty  App.  277, 
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>     SSfi.    (3)  Manner  of  Raising  Objection  —  8pmU1  Demnntr.  — 
See  note  2. 

558,    Motion  to  striko.  —  See  note  i. 

SSS7.  nL  EoBM  OF  Plea  —  3.  Tender  of  Inne  —  Conclniion  to 
Country  or  with  Verification  —  b.  Verification.  —  See  note  3. 

S61.  IV.  REairisiTEB  Aim  Svpticievct  of  Fleas  —  1.  In  Gen- 
eral —  Traverse  or  Confession  and  Avoidance.  —  See  note  i. 

2.  Complete  Defense  —  a.  In  General.  —  See  note  2. 

503.    b.  Each  of  Several  Pleas  Must  Stand  Alone.  — 

See  note  i. 

S63.  8.  Deflniteness  and  Certainty  —  Cortainty  to  Corteiii  Intent.  — 
See  note  2. 

364.  4.  Heoessity  of  Pleading  Facts  —  Logal  Conolniioni.  —  See 
note  I. 

S67.  14.  Admission  by  Failnre  to  Deny  —  a.  General  Rule. 
—  See  note  2. 


Admiuion  Hot  Beyenible  Error.  — 
A  case  will  not  be  reversed  because 
pleas  setting  up  matter  available  under 
the  general  issue  were  admitted.  Chesa- 
peake, etc.,  R.  Co.  V.  Rison,  99  Va.  18, 
2  Va.  Sup.  Ct.  648. 

Domnrror  to  Spedal  Plea.  —  Where 
the  defendant  has  the  benefit,  under  a 
plea  of  the  general  issue,  of  any  valid 
defense  sought  to  be  set  up  under  a 
special  plea,  a  demurrer  to  the  special 
plea  is  properly  sustained.  Bibby  v. 
Thomas,  131  Ala.  350;  Postal  Tel.  Cable 
Co.  V.  Jones,  133  Ala.  217;  Montgom- 
ery St.  R.  Co.  V,  Hastings,  138  Ala. 
432;  Hastings  v,  Anacortes  Packing 
Co.,  29  Wash.  224.  But  see  Merchants', 
etc.,  Bank  v.  Calmes,  82  Miss.  603. 

Eight  to  FUe  Additional  Pleai.  —  It  is 
not  error  for  the  court  to  deny  the 
defendant's  application  to  file  addi- 
tional pleas,  when  the  facts  set  forth 
in  such  pleas  can  be  shown  under  the 
general  issue.  Engelke,  etc..  Milling 
Co.  V.  Grunthal,  (Fla.  1903)  35  So. 
Rep.  17. 

M3.  9.  Supreme  Lodge,  etc.,  v,  Al- 
bers,  106  111.  App.  85. 


Ml.  1.  Ignoranoeof  Faota.— Sayles 
V.  FitzGerald,  72  Conn.  391. 

An  averment  by  the  defendant  that 
"  he  has  no  knowledge  of  the  facts " 
alleged  in  a  paragraph  of  the  complaint 
does  not  put  such  facts  in  issue.  Wood- 
cock V.  Bostic,  128  N.  Car.  243. 

2.  Newark  v.  New  Jersey  Asphalt  Co., 
68  N.  J.  L.  458. 

Hypothetical  Confanion.  —  A  plea  of 
confession  and  avoidance  which  con- 
fesses only  hypothetically  is  demurra- 
ble. Saleeby  V.  Central  R.  Co.,  (Supm. 
Ct.  Spec.  T.)  40  Misc.  (N.  Y.)  269. 

A63«  1.  Pate  v,  Allison,  114  Ga. 
651,  quoting  16  Encyc.  op  Pl.  and  Pr. 
561,  562. 

Ezprofi  Beferonee.  —  A  joint  plea  of 
all  the  defendants  in  an  action,  re- 
ferring to  and  making  a  part  of  it  a 
separate  plea  of  one  of  the  defendants, 
is  sufficient,  in  the  absence  of  objection 
to  this  mode  of  pleading,  to  make  the 
allegations  of  such  separate  plea  a  part 
of  the  joint  plea.  Louisville,  etc.,  R. 
Co.  V.  Hall,  131  Ala.  161. 

Separate  Pleaa  Safflcient.  —  In  Rhode 
Island    it    has   been    held    that    if    two 


M3.    1.  Where  General  lisne  Ii  Filed    pleas  taken  together  submit  a  complete 


with  flpeoial  Plea.  —  Bolton  v.  Missouri 
Pac.  R.  Co.,  172  Mo.  92. 

Where  Speeial  Demnrrer  Is  Hot  Allowed. 
—  Little  V,  Bradley,  43  Fla.  402;  Con- 
sumers' Electric  Light,  etc.,  R.  Co.  v. 
Pryor,  44  Fla.  354. 

567.  8.  Elsbree  v.  Burt,  24  R.  I. 
322. 

A  Speeial  Plea  not  concluding  with  a 
verification  is  bad.  Harding  v,  Horton, 
79  111.  App.  123. 


defense,  as  well  as  one  plea  combining 
the  two  averments  would  do,  they  will 
be  sufficient.  Probate  Ct.  v.  Potter,  25 
R.  I.  204. 

563.  8.  Certainty  in  Plea  and  Deola- 
ration  Compared.  —  Allegheny  Co.  v, 
Allen,  (N.  J.)  1903)  55  Atl.  Rep. 
724. 

564.  1.  Bradbury  v.  Tarbox,  95  Me. 

S19. 
567.    9.    People  v.  Bug  River  Drain- 
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960.     V.   DOITBLS  FUBADIITG  —  1.   Bight  to  FUo  —  btmt  of  Bight. 

—  See  note  7. 

570,  2.  Consistency.  —  See  note  5. 

571,  See  note  i. 

573,  8.  Discretion  in  Permitting  Filing  —  pIms  of  Liko  Import.  — 
See  note  3. 

574.  TL  Fleas  to  Distiitot  Pabts  of  Dbclabatiov  —  1.  In 
General.  —  See  note  2. 

577.  8.  Flea  Too  Broad  —  Specific  Direction  to  Fart  Covered.  — 
See  notes  2,  3. 

tS78.     ITiireitrletod  Floa  Takon  m  Plea  to  Whole.  —  See  note  2. 

579.  4.  Several  Counts  —  One  Flea.  —  See  notes  i,  2. 

580.  Vni.  AlDEB  BT  Flea.  —  See  note  5. 

S83.  IX.  Objegtiohs -- Dexubbeb  ob  Motioh  to  Stbixe  — 
1.  Propriety  of  Motion  or  Demurrer.  —  See  notes  i,  3  See  also 
Sham  and  Frivolous  Pleadings;  Striking  Out. 


age  Dist,  189  111.  55«  citing  16  Encyc. 
OF  Pl.  and  Pr.  567. 

(^09.  7.  Moore  v,  Heineke,  Z19 
Ala.  627. 

570.  6.  Barker  v.  Earth,  88  111. 
App.  23. 

m,  1.  Seattle  Nat.  Bank  v.  Car- 
ter, 13  Wash.  281. 

Illnitratioiif.  —  Non  Est  Factum  and 
No  Consideration  are  not  inconsistent, 
and  may  be  pleaded  together.  Smith  v. 
Doherty,  109  Ky.  616;  Paducah  First 
Nat.  Bank  v.  Wisdom,  iii  Ky.  135; 
Spencer  v.  Society  of  Shakers,  64  S. 
W.  Rep.  468,  23  Ky.  L.  Rep.  854. 

A  Denial  of  the  Making  of  the  Cove- 
nant and  Covenant  Performed  may  be 
pleaded  together.  Shelby  County  v, 
Bickford,   102  Tenn.  395. 

Failure  of  Consideration  and  Com- 
pensation in  the  alternative,  to  the  ex- 
tent that  it  may  be  found  that  the  con- 
sideration has  not  failed,  are  not  con- 
flicting. Phillips  V.  W.  T.  Adams 
Mach.  Co.,  52  La.  Ann.  442. 

General  Uiiie  and  Tender.  —  Jo  Da- 
viess County  V,  Staples,   108  111.  App. 

539. 

573.  8.  Di  lorio  v,  Di  Brasio,  21 
R.  I.  208. 

General  and  Special  Pleas.  —  Where  a 
special  plea  seeks  to  raise  a  question 
to  which  a  general  plea  already  filed  is 
a  complete  defense,  such  special  plea 
is  properly  rejected.  Doyle  v.  Syca- 
more, 193  111.  501. 

574.  2.  Separable  Oronndi  of  Actlen. 
—  Where  two  separable  grounds  of  ac- 
tion are  included  in  the  same  declara- 
tion, the   defendant  may  file  separate 


pleas  as  to  each  of  such  grounds  of 
action.    Porter  v.  Mack,  50  W.  Va.  581. 

677.  8.  See  Chesapeake,  etc.,  R. 
Co.  V.  Rison,  99  Va.  18,  2  Va.  Sup.  Ct. 
648,  holding  that  where  the  declaration 
contains  several  counts,  a  plea  will  not 
be  rejected  for  failure  to  specify  the 
counts  it  is  intended  to  nieet. 

8.  Carter  v.  Long,  125  Ala.  280; 
Greenville  v.  Greenville  Water  Works 
Co.,  125  Ala.  625;  U.  S.  Fidelity,  etc., 
Co.  V,  Damskibsaktieselakabet  Habil, 
138  Ala.  348 ;  Marshall  v.Oeveland,  etc., 
R.  Co.,  80  111.  App.  531 ;  Sprague  Nat. 
Bank  v.  Erie  R.  Co.,  62  N.  J.  L.  474; 
Newark  v.  New  Jersey  Asphalt  Co.,  68 
N.  J.  L.  458. 

57S.  8.  Griffin  v.  Wattles,  119 
Mich.  346. 

579.  1.  Pleadinp^  to  Each  Connt  — 
Where  the  complaint  declared  in  two 
separate  counts,  and  the  defendant  in- 
terposed three  pleas,  it  was  held  not 
to  be  necessary  to  plead  them  to  each 
count  separately,  for  by  interposing 
them  to  the  entire  complaint  each  count 
thereof  was  pleaded  to.  Murphy  v, 
Farley,  124  Ala.  279. 

8.  Smith  V.  Heineman,  118  Ala.  195. 

5§0.    6.  State    v,    Thum,    6    Idaho 

593.  1.  Karter  v.  Fields,  130  Ala. 
430  letting  16  Encyc.  op  P;..  and  Pr. 
582];  Murphy  v,  Farley,  124  Ala.  279; 
Troy  Fertilizer  Co.  v.  State,  134  Ala. 
333;  Alabama  G.  S.  R.  Co.  v.  Gark,  i.?/) 
Ala.  450;  Dalton  v.  Bunn,  137  Ala.  175; 
Troy  Grocery  Co.  v.  Potter,   139   Ala. 

359. 
S.  Flea  Hnllltj  Beeante  Vot  Sworn  te. 
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588. 

584. 

to  Flea.- 


See  note  2. 

Where  the  Plea  Ii  Plainly  FriveloiiB.  —  See  note  3. 

2.  Harmless  Error  in  Striking  Out  or  Sustaining  Demurrer 
-  See  note  3. 


—  Carter  v.  Long,  125  Ala.  280  [citing 
16  Encyc.  of  Pl.  and  Pr.  582,  note]  ; 
Greenville  v.  Greenville  Water  Works 
Co.,  125  Ala.  625. 

ff§3«  2.  Cowart  v.  Stanton,  104  Ga. 
520. 

Xetieni  to  Strike  Ont  and  for  Judgment 
en  the  Pleadings  may  be  made  at  the 
same  time.  Steinhauer  v,  Colmar,  11 
Colo.  App.  494. 

S.  Southern  California  Fruit  Exch.  v, 
Stamm,  9  N.  Mex.  361. 

Equitable  Pleas  Preeenting  Ko  Equitable 
Defense. —  Robeson  v,  Orlando  First 
Nat,  Bank,  42  Fla.  504 ;  Robey  v.  State, 
94  Md.  61. 


5S4.  8.  Smith  v.  Heineman,  1x8 
Ala.  19s ;  U.  S.  Fidelity,  etc.,  Co.  v. 
Damskibsaktieselskabet  Habil,  138  Ala. 
348. 

Sustaining  Demurrer  to  Special  Pleas.  — 
Millikin  v.  Starr,  79  111.  App.  443 ; 
Hagerstown  v.  Klotz,  93  Md.  437 ;  Polk- 
inghome  v.  Hendricks,  61  Miss.  366. 

It  must  affirmatively  appear  from  the 
record  that  the  defendants,  under  their 
plea  of  the  general  issue,  had  the  full 
benefit  of  the  facts  alleged  in  their 
s^^ecial  plea  to  which  a  demurrer  was 
improperly  sustained*  Louisville,  etc.» 
R.  Co.  V,  Hall,  13  X  Ala.  161. 
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590.    L  DSFINITIOK  AHD  Hatube  —  3.  Plea  and  Demurrer  Com- 
pared. —  See  note  i. 

594.    n.  Fbaics  07  Plea  — 1  Teriflcation  —  VeoaMlty  to  Yerlfjr 
Plaa.  —  See  note  3. 

PlM  of  Kfttter  of  Booord.  —  See  note  4. 
Undor  Bole  or  Statiite.  —  See  note  5. 

997.    V.  Tl8B  OF  Pleab  ih  Pabtioulab  CA8E8  —  1.  Jurisdiction 
Generally,  —  See  note  3. 

598.    4.  Plea  in  Bar  —  a.  Displacement  of  Equity  of 
Bill.  —  See  note  7. 

000.    e.  Matter  of  Record  —  (i)  Former  Adjudication.  — 
See  note  6. 

(2)  Another  Suit  Pending,  —  See  note  8. 

603.  VL  Eeqtjibites  avd  Sittficiehct  —  2.  Statement  of  Per- 
fect Defense  —  Certainty.  —  See  notes  2,  3. 

604.  3.  Negative  Plea.  —  See  note  3. 

005.    4.  Plea  Bad  in  Part  and  Good  in  Part  —  Unit  CoTtr  AU  to 
Whieh  Direeted.  —  See  note  I. 


590.  1.  Davis  v,  Davis,  57  N.  J. 
Eq.  352;  Hostetter  Co.  v.  E.  G.  Lyons 
Co.,  99  Fed.  Rep.  734. 

SpoiJdng  Demiimr— Fsots  in  Sapport 
of  Plea.  — Riley  r.  Hodgkins,  57  N.  J. 
Eq.  278;  Teeter  r.  Veitch,  (N.  J. 
1904)  57  Atl.  Rep.  160;  Mengel  v.  Le- 
high Coal,  etc.,  Co.,  24  Pa.  Co.  Ct.  152. 

594*  8.  In  re  Glass,  119  Fed.  Rep. 
509,  quoting  16  Encyc.  of  Pl.  and  Pr. 
594,  the  whole  text  paragraph. 

4.  In  re  Glass,  X19  Fed.  Rep.  509, 
quoting  j6  Encyc.  of  Pl.  and  Pr.  594. 

6.  Corporate  Seal  ITnneoeoBary.  — When 
the  plea  of  a  corporation  is  verified  in 
accordance  with  U.  S.  Equity  Rule  31, 
the  affixing  of  its  corporate  seal  to  the 
plea  may  be  dispensed  with.  Fayer- 
weather  v.  Hamilton  College,  103  Fed. 
Rep.  546. 

M7«  S.  Wilson  V.  American  Palace 
Car  Co.,  (N.  J.  1903)  55  Atl.  Rep.  997. 
Compare  Brower  v,  Kantner,  190  Pa.  St. 
182. 

69§.  7.  U.  S.  V,  Peralta,  99  Fed. 
Rep.  618,  citing  16  Encyc.  of  Pl.  and 
Pr.  598. 


600.  6.  What  Flea  Mnit  8how.  ^ 
A  plea  setting  up  a  former  decree  in 
bar  must  show  that  the  former  suit  was 
substantially  between  the  same  parties 
and  for  the  same  subject-matter.  Da 
Costa  V.  Dibble,  40  Fla.  418;  Keen  v. 
Brown,  (Fla.  1903)  35  So.  Rep.  401. 

8.  ATenaent  of  Same  Sabjeot-matter. 
—  The  express  averment  that  both  suits 
are  for  the  same  subject-matter  need 
not  appear  in  the  plea,  provided  it 
states  facts  that  clearly  indicate  that 
they  are  so.  Griffing  v.  A.  A.  Griffing 
Iron  Co.,  61  N.  J.  Eq.  269. 

0O3,  2.  A  Plea  Not  BeepoiuiTO  to  the 
bill  is  demurrable.  Wilson  v.  Wilson, 
25  R.  I.  446. 

8.  Da  Costa  v.  Dibble,  40  Fla.  418. 

€i94«  8.  Hon  Est  Faotum  is  a  good 
plea  under  chancery  practice  in  an 
action  on  a  note.  Furnish  v.  Burge,  loi 
Tenn.  538. 

605.  1.  Supreme  Lodge,  etc.,  v. 
Wing,  131  Ala.  395  [citing  16  Encyc. 
OP  Pl.  and  Pr.  604  (605)];  Miller  v. 
U.  S.  Casualty  Co.,  61  N.  J.  Eq. 
110. 
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606.  8.  Plea  to  Part  or  Whole  of  Bill.  —  See  note  4. 

Plea  to  Fart  and  Aniwtr  or  Domurror  to  Part.  —  See  note  6. 

607.  Dlroetion  to  Bpeeifle  Part.  —  See  note  2. 

9.  Double  Pleading  —  a.  Rule  Against  Duplicity.  — 
See  note  5. 
608.    *.  Several  Matters  Tending  to  One  Point. — 

See  note  2. 

d.  Several  Pleas  by  Leave  of  Court.  —  See  note  5. 

Ho  Abtolato  Bight  to  lilo  Soreral  Ploas.  —  See  note  7. 

630.  vm.  Pbogeedihob  upoh  Plea  —  3.  Effect  of  Setting 
Down  for  Argument.  —  See  note  2. 

Admiuion  of  Truth.  —  See  note  3. 

631.  5.  Questions    of  Form  or  Irregularity  —  Motion. —  See 
note  5. 

633.  8.  Effect  of  Overruling  Plea  —  a.  Order  to  Answer  — 

Order  to  Aniwer.  —  See  note  3. 

634.  b.  Plea  Ordered  to  Stand  for  Answer  —  (i)  In 
General —  See  note  2. 

M6.    i.  Dismlfloal  of  Whole  Bill.  —  7.   Bunker  Hill,  etc.,  Min.,  etc.,  Co.  v. 

Where  a  plea  not  purporting  to  consti-  Shoshone  Min.  Co.,  47  C.  C.  A.  200,  109 

tute  a  defense  to  the  whole  bill  is  sus-  Fed.   Rep.   504. 

tained,  it  is  error  to  dismiss  the  entire  630.    8.  Objeotioiii  to  the  Porm  of  a 

bill;  the  court  should  retain  it  for  ap-  Plea     are    waived    by    setting   it   down 

propriate  relief  as  to  matters  not  cov-  for  argument.    Vacuum  Oil  Co.  v.  Eagle 

ered  by  the  plea.     Durham  v.  Stephen-  Oil  Co.,  122  Fed.  Rep.  105. 

son,  41   Fla.   112.  8.  Hunt  v.  West  Jersey  Traction  Co., 

6.  Plea,    Answer,    and    Demnrrer.  —  62  N.  J.  Eq.  225 ;  Cook  v.  Sterling  Elec- 

The  defendant  may  demur  to  a  part,  trie  Co.,  118  Fed.  Rep.  45;  Metcalf  v. 

answer  to  a  part,  and  plead  to  a  part  American    School    Furniture    Co.,    122 

of  a  bill.    Bennett  v.  Bennett,  63  N.  J.  Fed.  Rep.  115;  General  Electric  Co.  v. 

£q.  306.  New  England  Electric  Mfg.  Co.,  (C.  C. 

607.    8.   See  Alexander  v,  Alexan-  A.)  128  Fed.  Rep.  738. 

der,  13  App.  Cas.  (D.  C.)  334,  holding  631.     5.   Ezoeptioni, —  "The  proper 

that  the   court,  in  its   discretion,   may  practice,  when  objection  is  made  to  the 

grant  leave  to  plead  and  demur  to  the  form   of   a   plea,   is  to   file   exceptions 

whole  bill  at  the  same  time,  and  the  thereto."    Vacuum  Oil  Co.  v.  Eagle  Oil 

discretion  so  exercised  is  not  a  subject  Co.,  122  Fed.  Rep.  105. 

of  appeal.  633.    3.  Matter  of  Bight  nnder  Bole 

6.  Hostetter  Co.  v.  E.  G.  Lyons  Co.,  or    Statute.  —  Westervelt    v.     Library 

99  Fed.  Rep.  734.  Bureau,    (C.    C.    A.)     118    Fed.    Rep. 

06§.    8.   Vacuum   Oil  Co.  v.   Eagle  824. 

Oil  Co.,  122  Fed.  Rep.  105.  634.     8.    Illnetratiom.  ~  Where  the 

6.  Sereral  Pleas  should  not  be  allowed  validity  of  a  plea  in  bar  depends  upon 

unless  they  present  well-defined  issues,  the  inability  of  the  complainants  to  sus- 

not  interwoven  with  the  alleged  equi-  tain  their  averments,  and  it  is  not  prac- 

ties  of  the  bill,  which  can  be  determined  ticable  to  declare  in  advance  that  the 

separately  without  regard  to  such  equi-  plea    is    or    is    not    a    bar,    the    plea 

ties,  and  without  injustice  to  the  com-  should  be  ordered  to  stand  for  an  an- 

plainant.    Gilbert  v.  Murphy,  100  Fed.  swer.     Dobson  v.  Peck,  103  Fed.  Rep. 

Rep.  i6z.  904. 
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6SO.    I.  AoTiovs    TO   Ehfobce    Pledose's   BieHTB  —  1.    In 

General.  —  See  notes  i,  2. 

If  Third  Penon  Standi  m  Surety.  —  See  note  3. 

Sale  of  Pledge.  —  See  note  4. 

Vegotiable  Paper  Held  in  Pledge.  —  See  note  5. 

631.    2.  Action    on    Principal   Debt—^.  NoT    Barred    by 
Possession  of  Collateral.  —  See  note  i. 
639.    b.  Defenses  —  GeneraUy.  —  See  note  3. 


630.  1.  Murphy  v.  Murphy.  74 
Conn.  198. 

S.  Election  of  Seonritiei. — Where  a  party 
holds  more  than  one  security  for  the 
same  debt  he  may  proceed  against  either 
or  both.  Weiscopt  v.  Newman,  (Ky. 
1901)  65  S.  W.  Rep.  808. 

8.  See  Flynn  v.  Shields,  no  Wis.  172. 

4.  Farmers',  etc.,  Bank  v,  Copsey,  134 
Cal.  287;  Brown  v.  Hotel  Assoc,  63 
Neb.  181. 

In  Georgia  the  pledgee  may  sell  the 
pledged  property  when  there  is  no  con- 
flicting lien  of  which  he  has  notice. 
If  he  has  notice  of  such  a  lien,  he  may 
foreclose.  But  he  need  not  foreclose  at 
all  when  the  property  is  seized  under 
execution  in  favor  of  another  against 
the  pledgor.  He  may  then  give  notice 
and  claim  the  proceeds  of  the  sale  in 
the  hands  of  the  levying  officer;  in 
which  event  the  court,  in  distributing 
the  proceeds,  will  recognize  his  lien 
according  to  its  dignity,  and  give  such 
direction  to  the  funds  as  shall  protect 
his  legal  rights.  Buena  Vista  Loan, 
etc.,  Bank  v,  Grier,  114  Ga.  398. 

Saffideney  of  Notiee.  —  Under  a  stat- 
ute providing  that  the  sale  of  pledged 
property  shall  be  made  "  in  the  manner 
and  upon  notice  to  the  public  usual  at 


Szpreis  Oontraet  of  Parties. —  A  special 
power  given  to  sell  negotiable  paper 
taken  as  collateral  security,  upon  de- 
fault in  the  payment  of  the  debt,  is  not 
exclusive,  but  is  considered  to  enlarge 
rather  than  restrict  the  rights  of  the 
pledgee,  and  he  may  bring  an  action 
in  equity  to  foreclose  the  security. 
Farmers',  etc..  Bank  v.  Copsey,  134  Cal. 
287.  See  also  Page  v.  Boggess,  (Supm. 
Ct.  Spec.  T.)  41  Misc.  (N.  Y.)  46. 

The  Pledgee  Is  Hot  Bonnd  to  Sell  a  note 
which  he  holds  as  collateral  security, 
but  may  sue  for  its  collection.  Crews 
V.  Yowell,  (Ky.  1903)  76  S.  W.  Rep. 
127. 

631.  1.  Hawley  Bros.  Hardware 
Co.  V.  Brownstone,  123  Cal.  643 ;  Com- 
mercial Sav.  Bank  v.  Hornberger,  140 
Cal.  16.  . 

633.  8.  Roberts  v.  Farmers'  Bank, 
(Ky.  1904)  80  S.  W.  Rep.  441. 

Manner  of  Pleading  Want  of  Diligenoe. 
—  Damages  to  the  pledgor  resulting 
from  the  pledgee's  negligence  in  collect- 
ing collateral  may  be  set  up  as  a  coun- 
terclaim to  an  action  on  the  debt.  Farm 
Invest.  Co.  v,  Wyomizig  College,  etc., 
10  Wyo.  240;  Hawley  Bros.  Hardware 
Co.  V.  Brownstone,  123  Cal.  643. 

Yalne   of   Collateral  —  Admlnions   In 


the  place  of  sale,"  a  notice  which  did    Pleadings.  —  Where  laches  in  collecting 


not  state  that  the  property  was  pledged 
or  that  it  belonged  to  the  pledgor's  es- 
tate was  held  not  to  be  insufficient 
where  there  was  no  showing  that  the 
notice  was  not  the  notice  which  was 
usual  at  the  place  of  sale.  Bell  v.  Mills, 
(C.  C.  A.)  123  Fed.  Rep.  24. 
0.  Powell  f/.  Ong,  92  111.  App.  95. 


collateral  was  set  up  as  a  defense  in  a 
proceeding  by  a  pledgee  to  collect  a 
secured  debt,  and  it  was  admitted  in  the 
pleadings  that  the  pledged  notes  were 
worth  their  face  value  at  the  time  when 
they  were  delivered  to  the  pledgee,  the 
continuance  of  the  value  admitted  was 
presumed  in  the  absence  of  a  showing 


480 


Vol.  XVI. 


PLEDGES. 


63^-639 


035.    d.  Pledgee's  Lien  Not  Waived  —  judgnMnt,  izMaUon, 

and  ArrMt.  —  See  note  3. 

636.     feeli  WftiTor  Can  Be  SfEwtod.  —  See  note  3. 

e.  Attachment    of    Debtor's    Property.  —  See 
note  5. 

8.  Suit  to  Foreclose  Fledge  —  a.  In  General.  —  See 
note  6. 

637*     Ho  Prior  AoUon  at  Law  Veoatiary.  —  See  note  I. 

JurMiotlon.  —  See  note  4. 
639.    c.  Pleadings  —  Joinder  of  Caviee  of  Aotion.  —  See  note  3. 
4.  Action  on  Fledged  Hote  —  a.  In    General.  —  See 
note  4. 


to  the  contrary,  and  a  finding  based  on 
the  pleadings  that  the  notes  were  worth 
their  face  value  was  held  to  be  justified. 
Farm  Invest.  Co.  v,  Wyoming  College, 
etc.,  10  Wyo.  240. 

A  Seleaee  of  the  Collateral  by  the 
pledgee  may  constitute  a  defense  of 
legal  as  well  as  equitable  cognizance. 
Brown  v,  Newton  First  Nat.  Bank,  (C. 
C.  A.)  X12  Fed.  Rep.  901. 

635.  8.  Woodland  Co.  v.  Menden- 
hall,  82  Minn.  483,  citing  16  Encyc.  of 
Pl.  and  Pr.  636  [635]. 

636*  3.  Weiscopt  v.  Newman,  (Ky. 
1901)  65  S.  W.  Rep.  808. 

0.  H.  B.  Claflin  Co.  v.  Bretzf elder,  69 
Ark.  271,  holding  that  the  pledge  is 
waived  even  though  the  attachment  is 
ineffectual. 

e.  American  Pig  Iron  Storage  War- 
rant Co.  V,  German,  126  Ala.  194,  hold- 
ing that  a  proceeding  in  equity  to  de- 
termine the  rights  of  rival  claimants 
and  to  enforce  the  pledge  by  a  judicial 
sale  is  proper  where  the  pledgee  has 
been  dispossessed  of  the  security  with- 
out his  knowledge  or  consent  and  there 
are  conflicting  claims  against  the  se- 
curity. 

Boeort  to  Equity  When  Different  Course 
Ii  Provided.  —  In  Land  Title,  etc.,  Co. 
V.  Asphalt  Co.,  121  Fed.  Rep.  192,  it 
was  held  that  the  pledgee  of  securities 
for  the  payment  of  interest  on  certifi- 
cates, who  was  a  trustee,  was  entitled 
upon  the  default  of  the  pledgor  to  re- 
sort to  a  court  of  equity  to  enforce 
the  obligation,  notwithstanding  an 
agreement  providing  a  mode  of  enforce- 
ment without  the  court's  intervention; 
and  that  a  bill  by  the  trustee  for  the 
sale  of  the  pledged  securities  which  al- 
leged a  default  in  the  payment  of  inter- 
est   should    not   be    dismissed    on    de- 


murrer beca^se  it  prayed  for  more  re- 
lief than  the  court  upon  final  hearing 
might  adjudge,  as  the  necessity  of  sell- 
ing all  of  the  securities,  as  prayed  for 
in  the  bill  could  not  be  determined  on 
demurrer. 

637.  1.  See  Springfield  Co.  v.  Ely, 
44  Fla.  319;  Page  v.  Boggess,  (Supm. 
Ct.  Spec.  T.)  41  Misc.  (N.  Y.)  46. 

4.  Suffieient  Showing  of  Jturisdlction.  — 
In  an  action  to  foreclose  a  lien  on 
stock  of  a  foreign  corporation,  primarily 
directed  against  the  depositary  of  the 
stock,  a  complaint  alleging  that  the  de- 
positary is  a  citizen  of  the  state  and 
that  the  stock  was  delivered  to  it  and 
accepted  subject  to  the  terms  of  the 
pledge  shows  jurisdiction  of  the  subject 
of  the  action.  Page  v,  Boggess,  (Supm. 
Ct.  Spec.  T.)  41  Misc.  (N.  Y.)  46. 

639.  3.  Different  Prayers  for  Belief 
will  not  render  the  complaint  bad  for 
misjoinder  of  causes  of  action  where  it 
is  apparent  that  only  one  subject-matter 
of  action  is  set  forth  and  that  the  vari- 
ous prayers  are  called  for  by  the  neces- 
sity of  adapting  the  relief  to  the  cir- 
cumstances stated  in  the  complaint. 
Page  V.  Boggess,  (Supm.  Ct,  Spec.  T.) 
41  Misc.  (N.  Y.)  46. 

4.  See  Crews  v.  Yowell,  (Ky.  1903) 
7(i  S.  W.  Rep.  127;  Field  v,  Sibley,  74 
N.  Y.  App.  Div.  81,  aMrmed  174  N.  Y. 
514;  Farm  Invest.  Co.  v.  Wyoming  Col- 
lege, etc.,  10  Wyo.  240. 

Transfer  for  Collection.  —  In  Maine 
one  to  whom  a  negotiable  promissory 
note  is  pledged  may  transfer  the  note 
to  another  for  collection  without  con- 
sideration, and  the  claim  of  the  maker 
that  he  paid  the  note  to  the  payee  while 
it  was  held  by  the  pledgee  is  no  defense 
in  an  action  by  the  transferee  for  col- 
lection.   Hunt  V.  Bessey,  96  Me.  429. 
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640.     See  note  i. 

b.  Parties.  —  See  note  3. 

C.  Pleadings  —  ATermenta  m  to  ContnMt  of  nadgo.  —  See 


«41. 

note  I. 
649. 
643. 


7.  Trover.  —  See  note  3. 

11.  Hiscellaneoas  Snits  in  Equity  —  a.  In  General. — 
See  note  4. 

644.     b.  Parties  —  Pledgor  and  ma  Aaalgnae.  — See  notes  I,  2. 

645.    n.  Actions  to  Ekfobce  Pledoob's  Bights  —  1.  In  Gen- 
eral —  Bight  to  Badeam.  —  See  note  I . 

2.  Bill  in  Equity  — a.  When  Bill  Lies  —  OnUaariij 

Bamedy  at  Law.  —  See  notes  2,  3. 

646.     Bill  in  Equity  to  Badaam  Pladga  la  Propar.  —  See  note  2. 


640.  1.  Corporate  Bonda  Saonrad  by 
Mortgage.  —  In  Field  v,  Sibley,  74  N. 
Y.  App.  Div.  81,  affirmed  174  N.  Y.  514, 
it  was  held  that  the  pledgee  of  corpo- 
rate bonds  secured  by  a  mortgage,  upon 
default  in  payment  of  the  bonds,  may 
co>operate  with  other  bondholders  in 
foreclosing  the  mortgage,  even  though 
there  is  a  power  of  sale,  and  agree  that 
the  bonds  may  be  charged  with  his  pro- 
portionate share  of  the  expense  of  fore- 
closure. 

3.  Liner  v.  J.  B.  Watkins  Land  Mortg. 
Co.,  29  Tex.  Civ.  App.  187,  supporting 
the  whole  text  paragraph. 

The  Pledgee  of  Warehonae  Baoaipta 
may  sue  upon  them  in  his  own  name. 
Citizens*  Nat.  Bank  v.  Great  Western 
Elevator  Co.,  13  S.  Dak.  i. 

The  Pledgee  May  Uae  the  Name  of  the 
Pledgor  in  suing  on  a  note  held  as  col- 
lateral. Crews  V.  Yowell,  (Ky.  1903) 
76  S.  W.  Rep.  127. 

641.  1.  Liner  v.  J.  B.  Watkins 
Land  Mortg.  Co.,  29  Tex.  Civ.  App.  187. 

643.  8.  Faulkner  v.  Santa  Barbara 
First  Nat.  Bank,  130  Cal.  258. 

643.  4.  Where  There  la  No  Power  of 
Attorney  no  one  other  than  the  pledgor 
can  compel  a  transfer  of  stock  pledged, 
unless  there  is  a  valid  sale  or  foreclos- 
ure of  the  stock,  conferring  a  valid  title 
upon  the  party  demanding  a  transfer. 
Brown  v.  Hotel  Assoc,  63  Neb.  181. 

644.  1.  Neoeaaary  Partiea  in  General. 

—  Any  one  who  has  the  right  to  pay 
the  debt  and  redeem  is  a  necessary 
party  to  the  foreclosure  proceedings, 
and  a  decree  in  his  absence  is  nugatory. 
Brown  v.  Hotel  Assoc,  63  Neb.  181. 

Neoeaaity  of  Making  AbaantDehto.  Party. 

—  In  Springfield  Co.  v.  Ely,  44  Fla. 
319,  it  was  held  that  a  debtor  who  was 
beyond  the  jurisdiction  of  the  court  and 


against  whom  no  relief  was  sought  was 
not  a  necessary  party  defendant  in  a 
suit  to  subject  to  the  payment  of  his 
debt  another's  certificates  of  stock  which 
were  pledged  as  security  for  the  debt. 

8.  Aaaignee  of  Pledgor.  —  In  Brown 
V.  Hotel  Assoc,  63  Neb.  181,  it  was 
held  that  the  assignee  of  the  pledgor 
of  stock  was  a  necessary  party  in  pro- 
ceedings to  foreclose  and  sell  the  stock 
instituted  by  the  pledgee  with  knowl- 
edge of  the  assignee's  rights. 

In  Louisiana,  where  a  firm  pledged 
stock  and  bonds  to  a  national  bank,  and 
proceedings  were  instituted  by  the  re- 
ceiver of  the  bank  to  obtain  an  order 
of  court  to  sell  the  property  pledged, 
the  syndics  of  the  firm  were  held  to  be 
properly  made  parties  defendant.  Rich- 
ardson V,  Turner,  52  La.  Ann.  16x3. 

645.  1.  Chambers  v,  Kunzman,  59 
N.  J.  Eq.  433 ;  Treadwell  v,  Clark,  73 
N.  Y.  App.  Div.  473. 

Tranafer  of  Title  —  Sufficiency  of  Plea. 
—  For  a  plea  held  to  be  insufficient  to 
justify  a  refusal  to  deliver  up  the 
pledge  on  the  ground  that  the  pledgor 
had  parted  with  title  to  it  under  an 
option  to  a  third  person  who  was  not 
joined  as  a  party,  see  Houston,  etc.,  R. 
Co.  V.  Conner,  29  Tex.  Civ.  App.  259. 

8.  De  Bevoise  v.  H.  &  W.  Co.,  (N.  J. 
1904)  58  Atl.  Rep.  91. 

8.  For  a  General  Diaenaaion  of  the  cir- 
cumstances under  which  a  pledgor  may 
proceed  in  equity  to  redeem  his  prop- 
erty, see  Hagan  v.  Continental  Nat. 
Bank,  (Mo.  1904)  81  S.  W.  Rep.  171. 

646.  8.  See  Treadwell  v.  Dark,  73 
N.  Y.  App.  Div.  473,  holding  that  the 
pledgor  of  stock  was  entitled  to  proceed 
in  equity  to  have  his  stock  restored  to 
him  where  it  was  transferred  without 
authority  by  the  pledgee's  agent  to  a 


482 


Vol.  XVI. 


PLEDGES.   ' 


64A-059 


646.  BiU  for  AoooaaUBg.  —  See  note  5. 

647.  See  note  i. 

SpMifle  ParfennuiM.  —  See  note  2. 

6.  Essential  Averments — Teadw of  Dtbt.  —  See  note  6. 

648.  3.  Actions  at  Law  —  a.  Forms  of  Action  Available 

—  TroTtr.  —  See  note  3. 

049.    StploTin  or  Dotinuo.  —  See  note  5. 
6.  Tender.  —  See  note  6. 

650.  See  note  i. 

651.  d.  Pleadings  —  [Dofradut's  AUogatiou  —  VotiM.  —  In  an 
action  against  the  transferee  of  the  pledgee,  where  such  trans- 
feree's rights  depend  on  want  of  notice  of  the  plaintiff's  title,  the 
acquisition  of  possession  without  notice  must  be  pleaded  to  be 
available.^*] 

659.    in.  Actions  to  Evfobcs  Bights  of  Thisd  Fsbsovs — 

Aiti^oo  of  Bighti  of  Partioo.  —  See  note  I. 


third  person  who  had  the  stock  trans- 
ferred to  himself  on  the  books  of  the 
company. 

For  a  BiU  and  Aniwor  Showing  Jnria- 
dietion  in  Equity  under  allegations  of  a 
transfer  of  stock,  see  Hagan  v,  Conti. 
nental  Nat.  Bank,  (Mo.  1904)  81  S.  W. 
Rep.  171. 

646.  6.  An  Aeeouniing  and  a  Diaoov- 
erji  concerning  the  sale  of  the  property 
pledged,  may  be  had.  Ohio  Nat.  Bank 
r.  Central  Constr.  Co.,  17  App.  Cas.  (D. 
C.)  524.  See  also  Tread  well  v.  Qark,  73 
N.  Y.  App.  Div.  473,  holding  that  a 
pledgor  of  stock  may  have  an  account- 
ing of  dividends  on  stock  which  has 
been  assigned  by  the  pledgee  and  taken 
out  in  the  name  of  a  subsequent  trans- 
ferree. 

SniAoioney  of  Complaint.  —  In  Max- 
well V.  Foster,  64  S.  Car.  i,  a  complaint 
was  held  to  be  sufficient  where  it 
showed  that  the  plaintiff  was  the  owner 
of  certain  certificates  of  stock,  that 
he  pledged  them  to  a  party  who  turned 
them  over  to  a  subsequent  creditor  who 
paid  the  debt  due  to  the  pledgee,  and 
that  the  subsequent  holder  assigned  the 
certificates  without  authority  to  a  bank 
and  had  the  stock  transferred  to  his 
own  name. 

647.  1.  De  Bevoise  v.  H.  &.  W. 
Co.,  (N.  J.  1904)  58  Atl.  Rep.  91. 

5.  See  Hagan  v.  Continental  Nat. 
Bank,  (Mo.  1904)  81  S.  W.  Rep.  171. 

6.  De  Bevoise  v.  H.  &.  W.  Co.,  (N. 
J.  1904)  58  Atl.  Rep.  91. 

All  Offor  in  tho  Complaint  to  pay  the 
debt  is  sufficient  where  the  amount  is 


disputed.  Treadwell  v.  Qark,  73  N.  Y. 
App.  Div.  473- 

648.  8.  Winchester  v.  Joslyn,  31 
Colo.  320;  Halliday  v.  Stewart  County 
Bank,  112  Ga.  461 ;  Radigan  v,  Johnson, 
174  Mass.  68;  Schaaf  v.  Fries,  90  Mo. 
App.  X 1 1 ;  Woodworth  v.  Hascall,  59 
Neb.  124;  Usher  v.  Van  Vranken,  48 
N.  Y.  App.  Div.  413 ;  August  v.  O'Brien, 
50  N.  Y.  App.  Div.  626;  Bailey  v. 
American  Deposit,  etc.,  Co.,  $2  N.  Y, 
App.  Div.  402,  affirmed  165  N.  Y.  673; 
Toplitz  V,  Bauer,  161  N,  Y.  325. 

640.  5.  Schaaf  v.  Fries,  90  Mo. 
App.   III. 

6.  Schaaf  v.  Fries,  90  Mo.  App.  x  i  x ; 
Wilkins  v.  Redding,  (Neb.  1903)  97  N. 
W.  Rep.  238. 

When  Tendor  UmioooMary.  —  Where 
the  pledgor  intervenes* in  a  suit  by  the 
pledgee  to  collect  collaterals,  for  the 
purpose  of  having  his  title  declared, 
and  not  to  recover  possession,  a  tender 
of  the  amount  due  by  the  pledgor  is  un- 
necessary. Muhlenberg  v.  Tacoma,  25 
Wash.  36. 

650.  1.  Meyer  Bros.  Drug  Co.  v. 
Matthews,  69  Ark.  483;  Winchester 
V.  Joslyn,  31  Colo.  220;  Barber  v. 
Harthaway,  47  N.  Y.  App.  Div.  165, 
affirmed  169  N.  Y.  575.  See  also  Tread- 
well  V.  Dark,  73  N.  Y.  App.  Div.  473. 

651.  la.  Maxwell  v.  Foster,  64  S. 
Car.  X. 

6ft9.  1.  Brown  v.  Hotel  Assoc.,  63 
Neb.  181,  holding  that  the  assignee 
succeeds  to  the  pledgor's  rights,  at  least 
where  the  pledgee  has  notice  of  his 
claim. 
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653.     Bj  StatutM  of  Sayeral  SUtet.  —  See  note  I. 

Indiotment.  —  See  notes  2,  3. 
0«S4.     Conyiction  of  Lofser  Offnue.  —  See  note  I. 


053.  1.  State  v.  Burton,  2  Marv. 
(Del.)  446;  Winkles  v.  State,  114 
Ga.  449;  Horton  v.  Wylie,  115  Wis. 
S05. 

2.  In  MissiMippi  in  negativing  the 
exception  relating  to  self-defense  in 
the  statute,  the  word  "  necessary  "  need 
not  be  used  before  the  term  "  self- 
defense/'  and  an  allegation  that  the 
accused  pointed  a  pistol  at  a  designated 
person  and  *'  did  then  and  there,  while 
so  intentionally  pointing  said  pistol, 
wilfully  and  feloniously  discharge  the 
same  and  injure  the  said  Henrietta 
Pierce  "  charges  with  sufficient  certainty 
that  the  injury  was  caused  by  the  dis- 


charge of  the  weapon.  Richardson  v. 
State,  79  Miss.  289. 

8.  Necessity  of  Provliig  Deeoriptive 
Averments.  —  Where,  under  a  statute 
which  provides  that  "  it  shall  be  unlaw- 
ful for  any  person,  either  in  jest  or 
otherwise,  intentionally  to  point  a  gun," 
etc.,  an  indictment  alleges  that  the  ac- 
cused "  in  jest "  pointed  a  pistol,  the 
allegation  must  be  proved.  State  v. 
Chambers,  1  Marv.  (Del.)  550. 

654.  1.  A  Previoni  Acquittal  on  an 
indictment  for  an  assault  and  battery 
with  intent  to  kill  is  no  bar  to  an  in- 
dictment for  pointing  a  gun.  Richard- 
son V.  State,  79  Miss.  289. 


POLYGAMY. 


ASS.     [indlotmeiita  and  Information!  under  Btate  Statutei.  —  See  note  2a.] 


M5.  9a.  In  Xainey  under  the  stat- 
ute defining  polygamy  which  provides 
that  "the  indictment  for  such  offense 
may  be  found  and  tried  in  the  county 
where  the  offender  resides,  or  where 
he  or  she  is  apprehended,"  an  indict- 
ment is  sufficient  if  it  alleges  that  the 
crime  was  committed  at  some  town 
within  the  county,  or  that  the  offender 
resided  within  the  county  at  the  time 
of  the  indictment,  or  that  he  was  appre- 
hended within  the  county ;  and  an  alle- 
gation "  the  said  Rose  Hoff  Damon  not 
having  been  continuously  absent  for 
seven  years  previous  thereto  and  not 
known  to  him,  the  said  William  W. 
Damon,  to  be  living  within  that  time," 
sufficiently  nefratives  the  exception  of 
the  statute.     State  v,  Damon,  97   Me. 

32'. 
In   Oregon   the  statute  makes  a  per- 


son guilty  of  polygamy  who  has  a  for- 
mer husband  or  wife  living  and  who  mar- 
ries another  person,  or  lives  or  cohabits 
with  another  person  as  husband  or 
wife.  An  information  under  this  stat- 
ute must  show  that  the  former  husband 
or  wife  was,  at  the  alleged  time  of  the 
offense,  the  husband  or  wife  of  the 
accused,  and  an  information  alleging 
that  the  accused  married  another 
woman  in  a  different  state  while  the 
named  former  wife  was  still  his  wife 
and  then  cohabited  with  her  in  Ore- 
gon does  not  allege  two  crimes,  as  the 
marriage  in  the  other  state  is  not  an 
offense  in  Oregon,  nor  does  it  allege 
a  crime  in  Oregon  by  reason  of  the  co- 
habitation, because  there  is  no  allega- 
tion that  at  the  time  of  the  cohabitation 
the  accused  was  still  married.  State  v. 
Durphy,  43  Oregon  79. 
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658.  L  Definition  and  Tebxinoloot  —  BeMoubia  cosftnietioB 

Oiyen.  —  See  note  2. 

IL  Action  bt  One  Poob  Dibtbict  Against  Anotheb  — 

2.  Form  of  Action.  —  See  note  4. 

659.  4.  Parties.  —  See  note  i. 

Poor  Offican  m  PartiM.  —  See  note  2. 

660.  5.  Pleading  —  Doelantion  or  Compl&int.  —  See  note  2. 

[Defendant*!  Pleading.  —  See  note  2a.] 

661.  IV.  Pbocedube  Against  Kindbed  ofPaupeb  — 1.  Form 
of  Remedy.  —  See  note  i. 

669.  5.  Petition  or  Complaint.  —  See  note  3. 
663.    8.  Appeal.  —  See  note  4. 

670.  VIL  Eexoyal  OF  Paupeb  —  8.  Appeal— «.  Appellate 
Jurisdiction.  —  See  note  i. 

671.  /.  Hearing  and  Determination  OF  Appeal.  —  See 
note  3. 


658.  2.  Eshelman  v.  Clinton  County, 
88  111.  App.  566 ;  Plymouth  v.  Haverhill, 
69  N.  H.  400. 

4.  See  Big  Grove  v.  Fox,  89  111. 
App.  84;  Lisbon  v.  Winthrop,  93  Me. 

541. 

059.  1.  See  Big  Grove  v.  Fox,  89 
111.  App.  84 ;  Lisbon  v.  Winthrop,  93  Me. 
541 ;  Plymouth  v.  Haverhill,  69  N.  H. 
400;  Herkimer  County  v,  Sangerfield, 
(Supm.  Ct.  Tr.  T.)  29  Misc.  (N.  Y.) 
213;  Mt.  Holly  V.  Peru,  72  Vt.  68. 

8.  See  Superintendents  of  Poor  v. 
Superintendents  of  Poor,  120  Mich.  247. 

660.  8.  See  Lisbon  v.  Winthrop,  93 
Me.  541. 

2a.  Affldavit  of  Defenie.  —  In  Pennsyl- 
vania the  answer  to  a  complaint  for 
supplies  furnished  to  a  pauper  is  made 
by  means  of  an  affidavit  of  defense. 
The  affidavit  of  defense  must  be  certain 
and  definite  as  to  its  averments.  Juni- 
ata County  r.  Overseers  of  Poor,  22  Pa. 
Super.  Ct.  187. 

Ml,  1.  Overseers  of  Poor  v. 
Knisely,  17  Pa.  Super.  Ct.  415. 

609.  8.  Allegation  of  Finanolal 
AbUity  of  Kindrei.  —  The  petition  need 


not  describe  minutely  the  property  of 
the  defendant,  but  it  is  sufficient  to  aver 
that  the  defendant  "  is  of  sufficient 
ability  to  relieve  and  maintain "  his 
relative.  Overseers  of  Poor  v.  Knisely, 
17  Pa.  Super.  Ct.  415. 

663.  4.  In  Fennflylvanla  it  is  held 
that  there  is  no  appeal  from  an  order 
of  the  Court  of  Quarter  Sessions  direct- 
ing a  father  to  support  his  son,  and 
that  on  certiorari  the  appellate  court 
can  only  examine  the  record,  but  cannot 
review  the  evidence.  Overseers  of  Poor 
V,  Knisely,  17  Pa.  Super.  Ct.  415. 

670.  1.  Writ  of  Error.  — •  A  writ  of 
error  lies  to  the  judgment  of  the  Court 
of  Quarter  Sessions  ordering  the  re- 
moval of  a  pauper,  but  not  to  a  decree 
ordering  the  payment  of  money  ex- 
pended in  supporting  him.  Luzerne 
County  Poor  Dist.  v.  Jenkins  Tp.,  22 
Pa.  Super.  Ct.  274. 

671.  8.  In  Pennsylvania  it  is  per- 
missible, on  an  appeal  from  an  order 
certifying  the  residence  of  a  pauper, 
to  examine  the  record,  but  not  to  re- 
view the  evidence.  Poor  Dist.  v.  Poor 
Dist.,  18  Pa.  Super.  Ct.  428. 
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675.  L  PBOCEEDiNes  ih  Fobxa  Paupebib  —  1.  Origin  of  Bight 

—  At  Common  Law.  — See  note  I. 

676.  2.  To  What  Persons  Privilege  Extends  —  a.  In  General. 

—  See  note  2. 

677.  Not  to  Bo  Enoonragod.  —  See  note  2. 

Should  Bo  Good  Caoio  of  Action.  —  See  note  3. 

678.  Dlicrotion  of  Conrt.  —  See  note  4. 

679.  b.  Infants.  —  See  note  2. 

680.  In  Bow  York.  —  See  note  4. 

681.  d.  Executors  and  Administrators.  —  See  note  5. 
689.    e.  Nonresidents.  —  See  note  3. 


6T5.  1.  Bristol  V,  U.  S.,  (C.  C.  A.) 
129  Fed.  Rep.  87. 

•76*  8.  Oonniol  Engaged  on  Contin- 
gent Too.  —  In  the  federal  courts,  where 
a  party  has  made  a  contract  with  an 
attorney  to  take  his  case  on  a  contin- 
gent fee,  he  cannot  sue  as  a  poor  per- 
son. Feil  V,  Wabash  R.  Co.,  119  Fed. 
Rep.  490. 

677*  8.  Kaufmann  v,  Manhattan 
R.  Co.,  68  N.  Y.  App.  Div.  94. 

S.  Perlmutter  r.  Stern,  87  N.  Y.  App. 
Div.  160;  Whittle  v,  St.  Louis,  etc.,  R. 
Co.,  104  Fed.  Rep.  286. 

67S.  i.  Bnling  of  Trial  Conrt  Hot 
Boriewod  on  Appeal.  —  Tracy  v,  Bible, 
181  111.  331. 

679.  %,  Provision  of  the  lUinoig 
Onardians'  Act.  —  Consolidated  Coal  Co. 
V.  Gruber,  188  111.  584. 

090.  4.  Gallagher  v,  Geneva,  etc., 
Traction  Co.,  (Supm.  Ct.  Spec.  T.)  39 
Misc.  (N.  Y.)  637;  MuUer  v.  Bam- 
mann,  TJ  N.  Y.  App.  Div.  212,  fol- 
lowing  Feier  v.  Third  Ave.  R,  Co.,  9 
N.  Y.  App.  Div.  607,  set  out  in  the 
original  note,  and  distinguishing  Rut- 
kowsky  V.  Cohen,  74  N.  Y.  App.  Div. 
415,  on  the  ground  that  in  that  case  the 
guardian  ad  litem  was  the  parent  of 
the  infant  and  "  the  case  will  be  an  ex- 
ceptional one  in  which  an  infant  will 
be  allowed  to  sue  as  a  poor  person 
where  the  parents  of  such  infant  are 
responsible  and  able  to  furnish  se- 
curity." Compare  Sumkow  v.  Sheinker, 
84  N.  Y.  App.  Div.  463,  holding  that 
where  a  guardian  ad  litem  who  is  the 


parent  of  the  plaintiff  has  sworn  that 
he  is  worth  the  statutory  sum  and  there 
is  nothing  in  the  record  to  show  that 
his  circumstances  have  changed,  an  ap- 
plication for  leave  to  sue  in  forma  pau- 
peris should  be  denied;  Perlmutter  v. 
Stem,  87  N.  Y.  App.  Div.  160,  wherein 
the  appellate  court  refused  to  interfere 
with  the  discretion  of  the  court  below 
in  allowing  the  plaintiff  to  sue  as  a  poor 
person,  the  guardian  ad  litem  (father  of 
the  plaintiff)  having  sworn  that  his  cir- 
cumstances had  changed  since  his  ap- 
pointment; Cohen  v,  Hautcharow, 
(S\tpm.  Ct.  App.  T.)  84  N.  Y.  Supp. 
57 3 f  following  Sumkow  v.  Sheinker,  84 
N.  Y.  App.  Div.  463. 

6§1.  6.  Snit  for  Death  of  Intoitate.— 
See  Fawcctt  v.  Chicago,  etc.,  R.  Co., 
(Tcnn.  1904)  81  S.  W.  Rep.  839,  where 
it  was  held  that  Acts  Tenn.  1897,  p. 
313,  c.  133,  permits  suit  to  be  brought 
by  an  administrator  in  forma  pauperis. 

Committee  of  Lnnatio.  —  Shannon's 
Code  Tenn.,  §  4929,  permits  suit  to  be 
brought  in  a  proper  case  in  forma  pau- 
peris by  the  guardian  of  a  lunatic.  Al- 
exander V.  Morris,  109  Tenn.  724. 

6§3.  8.  Carrier  v,  Missouri  Pac.  R. 
Co.,   175  Mo.  470. 

Tenneeoee.  —  The  rule  laid  down  in 
Lisenbee  v.  Holt,  i  Sneed  (Tenn.)  42, 
set  out  in  the  original  note,  has  been 
changed  by  statute.  Shannon's  Code 
Tenn.,  §  4928,  as  amended  by  Acts 
Tenn.  1901,  c.  126,  provides  that  non- 
residents cannot  sue  in  forma  pauperis 
in    Tennessee.      Southern    R.    Co.    v. 
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684^489 


684.  3.  In  What  Proceedings  Allowed  —  d.  Criminal  Cases. 
—  See  note  4. 

685«  4.  At  What  Time  Application  to  Be  ICade  —  b.  Notice 
TO  Adverse  Party.  —  See  note  3. 

686.  6.  Affidavit  or  Oath— a.  By  Whom  Made  — (i)  Gen- 
erally.—  See  note  i. 

(2)  Infants.  —  See  note  3. 

687.  b.  Before  Whom  Made.  —  See  notes  i,  3,  4. 

c.  Form  AND  Sufficiency  —  (i)  In  General — ompu- 

anoe  with  Stotuto.  —  See  note  5. 

688.  Inability  to  Meet  Ejqpeniei.  —  See  note  I. 

(3)  Certificate  of  Counsel.  —  See  note  4. 

689.  6.  Opposition  to  Application.  —  See  note  i. 


Thompson,  109  Tenn.  343;  Fawcett  v. 
Chicago,  etc,  R.  Co.,  (Tenn.  1904)  81 
S.  W.  Rep.  839. 

684.  4.  Bristol  v.  U.  S.,  (C.  C.  A.) 
129  Fed.  Rep.  87,  holding  that  the 
United  States  statutes  did  not  compre- 
hend a  writ  of  error  in  a  criminal  case. 
See  also  infra,  1.  10.  Appeals  in  Forma 
Pauperis, 

6Sft«  3.  Hew  Tork  —  After  Appear- 
aoce  of  Defendant.  —  The  adverse  party 
is  entitled  to  notice  when  the  applica- 
tion to  sue  in  forma  pauperis  is  made 
after  the  commencement  of  the  action. 
Conboy  v,  Ayres,  (Supm.  Ct.  Spec.  T.) 
25  Misc.  (N.  Y.)  52. 

6S6.  l.Affldavithy  Attorney  AUowed. 
—  In  Harwell  v.  Southern  Furniture 
Co.,  (Tex.  Civ.  App.  1903)  75  S.  W. 
Rep.  888,  it  was  held  that  an  attorney 
at  law  could  make  and  file  an  affidavit 
of  poverty  in  behalf  of  his  client  to 
avoid  furnishing  a  bond  for  appeal. 

8.  The  Guardian  of  an  Infant  may 
make  the  affidavit  in  New  York.  Cohen 
V.  Hautcharow,  (Supm.  Ct.  App.  T.)  84 
N.  Y.  Supp.  573- 

687.  1.  An  Ordinary,  in  Georgia, 
may  administer  a  pauper  oath  in  any 
county  in  the  state.  Sasser  v.  Adkins, 
108  Ga.  228. 

Votary  PubUo.  —  In  Kansas  an  affi- 
davit for  leave  to  sue  in  forma  pau- 
peris may  be  sworn  to  before  a  notary 
public  and  filed  with  the  clerk  of  the 
court.  Hiawatha  v.  Warren,  8  Kan. 
App.  209. 

8.   Hyatte  v,  Wheeler,  101   Mo.  App. 

357. 
4.   Fawcett  v.   Chicago,  etc.,   R.   Co., 

(Tenn.  1904)  81  S.  W.  Rep.  839. 


Kew  York— Statement  of  *<Vatvre  «f 
the  Aotion.'*  —  The  petition  must  set 
forth  the  facts  showing  that  the  appli- 
cant has  a  good  cause  of  action.  We- 
myss  V.  Allan,  88  N.  Y.  App.  Div.  475. 
See  also  Weinstein  v.  Frank,  56  N.  Y. 
App.  Div.  275. 

Afidavlt  Mnat  Be  SpeeUe.  —  The  affi- 
davit for  permission  to  sue  in  forma 
pauperis  must  be  so  specific  in  its  state- 
ments that  the  party  making  it  could  be 
prosecuted  for  perjury  if  its  statements 
were  untrue.  Woods  v,  Bailey,  iii 
Fed.  Rep.  121.       • 

6S8.  1.  Tracy  v.  Bible,  i8x  III. 
331;  Wemyss  v.  Allan,  88  N.  Y.  App. 
Div.  475 ;  Volk  v.  B.  F.  Sturtevant  Co., 
(C.  C.  A.)  99  Fed.  Rep.  532. 

Adminlstraton  —  Condition  of  Sitate. 
—  Barfield  v.  Hartley,  108  Ga.  435. 

In  Reed  v,  Pennsylvania  Cb.,  (C.  C. 
A.)  Ill  Fed.  Rep.  714,  it  was  held  that 
an  affidavit  by  an  administrator  for 
leave  to  sue  in  forma  pauperis  should 
allege  that  neither  the  estate  nor  the 
beneficiaries  were  able  to  prepay  the 
costs  or  to  give  security  therefor. 

In  Hew  York  the  applicant  must  set 
forth  in  his  petition  not  only  that  he 
is  not  worth  one  hundred  dollars,  but 
also  that  he  would  be  unable  to  prose- 
cute his  action  unless  permitted  to  sue 
in  forma  pauperis.  Weinstein  v,  Frank, 
56  N.  Y.  App.  Div.  275 ;  Berkman  v. 
Wolf,  65  N.  Y.  App.  Div.  79 ;  Kaufmann 
V.  Manhattan  R.  Co.,  68  N.  Y.  App.  Div. 
94;  Cohen  v.  Hautcharow,  (Supm.  Ct. 
App.  T.)  84  N.  Y.  Supp.  573. 

4.  Weinstein  v.  Frank,  56  N.  Y.  App. 
Div.   275. 

6§9.    1.  Oeorgla—AffldayitirotTrav- 


6.  Federal    Courts  —  What    Statement    enable.  — Walker   v,   Bryant,   112   Ga. 
Xnft  flhow. —  See   Whelan  v.   Manhat-     412. 

tan  R.  Co.,  86  Fed.  Rep.  219.  Federal  Conrti—AffldaTlt  Hot  TrmTena- 
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690.  8.  Amignment  of  Counsel.  —  See  notes  i,  2. 

691.  9.  Corts  — ^z.  In  General.  —  See  notes  i,  4. 
699.    b.  Interlocutory  Costs.  —  See  note  2. 

iB93.    c.  Costs  Accruing  Before  Order  —  (2)  In  Farmer 
Suit.  —  See  note  4. 

10.  Appeals  in  Fonna  Pauperis  —  a.  Right  To.  —  See 
note  5. 


ble.  —  Under  Act  Cong.  July  20,  1892, 
2/  U.  S.  Stat,  at  L.  252,  an  affidavit 
for  permission  to  sue  in  forma  pau- 
peris is  not  traversable  in  the  first  in- 
stance, but  the  court  may  dismiss  the 
suit  if  its  statements  prove  to  be  un- 
true.    Woods  V.  Bailey,  113  Fed.  Rep. 

390. 

690.  1.  Whelan  v.  Manhattan  R. 
Co.,  86  Fed.  Rep.  219. 

S.  In  Hew  York.  —  Sumkow  v.  Shein- 
ker,  84  N.  Y.  App.  Div.  463 ;  Malkin  v. 
Postal  Typewriter  Co.,  95  N.  Y.  App. 
Div.  205. 

691*  1.  Carrier  v.  Missouri  Pac.  R. 
Co.,  17s  Mo.  470. 

4.  Appeal  Dismiieed  —  FnU  Coeto  Se- 
ooverable.  —  Costs  may  be  taxed  against 
a  plaintiff  in  error  who  appeals  in 
forma  pauperis  and  loses  the  appeal. 
Sigman  v,  Austin,  11^  Ga.  570. 

093.  S.  Difoontiniianoe.  —  In  Colo- 
rado full  costs  are  taxed  against  one 
suing  in  forma  pauperis  who  suifers  a 
voluntary  nonsuit.  Colorado  Fuel,  etc., 
Co.  V.  Menapace,  16  Colo.  App.  200. 

693*  4.  Colorado  Fuel,  etc.,  Co.  v. 
Menapace,  16  Colo.  App.  200,  holding 
that  the  matter  lies  in  the  discretion  of 
the  trial  court;  Young  v.  Nassau  Elec- 
tric R.  Co.,  34  N.  Y.  App.  Div.  126. 
See  also  Johnson  v.  Central  of  Georgia 
R.  Co.,  119  Ga.  185. 

5.  In  the  Federal  Coorti  a  writ  of  er- 
ror or  appeal  may  be  prosecuted  in 
forma  pauperis,  on  a  proper  showing, 
under  Act  Cong.  July  20,  1892,  27  U.  S. 
Stat,  at  L.  252.  Reed  v.  Pennsylvania 
Co.,  (C.  C.  A.)  Ill  Fed.  Rep.  714; 
Volk  V.  B.  F.  Sturtevant  Co.,  (C.  C.  A.) 
99  Fed.  Rep.  532,  affirmed  (C.  C.  A.) 
104  Fed.  Rep.  276.  But  the  court  may 
refuse  to  allow  a  frivolous  or  malicious 
appeal.  O'Connell  v.  Mason.  127  Fed. 
Rep.  435 ;  Brinkley  v.  Louisville,  etc., 
R.  Co.,  95  Fed.  Rep.  345. 

North  Carolina  —  Payment  of  Court 
Ofteen.  —  Civ.  Code  N.  Car.',  9  553, 
permits  a  person  to  appeal  in  forma 
pauperis  to  the  Supreme  Court,  but  this 
only  relieves  him  from  giving  security 


to  indemnify  the  appellee  for  his  costs 
on  appeal,  and  he  still  has  to  pay  the 
court  officers  for  their  services.  Speller 
V.  Speller,  119  N.  Car.  356. 

Anneal  from  Award  of  ArMtraton.— 
In  Pennsylvania,  under  the  Act  of  June 
x6,  1836,  P.  L.  723,  a  party  against 
whom  an  award  of  arbitrators  is  made, 
if  he  is  not  the  party  by  whom  the  rule 
of  reference  was  sued  out,  may  appeal 
therefrom  without  payment  of  costs,  on 
showing  inability  to  pay  by  reason  of 
poverty.  Sinnott  r.  Delaware  County, 
etc.,  R.  Co.,  9  Pa.  Dist.  705. 

Undertaking  fbr  Beimbvnement. — Rev. 
Stat.  Utah  (1898),  S§  10 16-1020,  per- 
mits suits  to  be  brought  and  appeals 
to  be  taken  in  forma  pauperis.  How- 
ever, a  plaintiff  in  error  seeking  to  ap- 
peal in  forma  pauperis  is  compelled  to 
file  an  undertaking  to  reimburse  the  re- 
spondent for  costs  in  case  the  respond- 
ent wins  the  appeal,  though  he  is  not 
compelled  to  pay  the  fees  of  the  court 
officers.  Hoagland  v.  Hoagland,  18 
Otah  304. 

Contra  in  Kiieoari.  —  It  is  held  in 
Missouri  that  the  statutory  right  to 
prosecute  and  defend  in  forma  pauperis 
does  not  extend  to  appeals.  Hyatte  v. 
Wheeler,  101   Mo.  App.  357. 

Criminal  Caiee.  (See  also  supra,  I. 
3.  d.  Criminal  Cases.)  —  Criminal  ap- 
peals in  forma  pauperis  are  permitted 
in  Georgia,  but  the  affidavit  of  poverty 
must  be  filed  with  the  clerk  of  the  trial 
court  before  the  transcript  of  the  record 
and  bill  of  exceptions  are  sent  to  the 
appellate  court.  Smith  v.  State,  Z17  Ga. 
16. 

In  Iowa  poor  persons  charged  with 
crime  may  not  only  defend  their  case 
in  forma  pauperis,  but  they  can  like- 
wise appeal  from  an  adverse  decision. 
State  V.  Wright,  iii  Iowa  621;  State 
V.  Gray,  (Iowa  1901)  87  N.  W.  Rep. 
416;  State  V.  Height,  (Iowa  1901)  88 
N.  W.  Rep.  331. 

In  Montana  Code  Civ.  Pro.,  8  373, 
permits  a  defendant  convicted  of  crime 
who  is  without  means  to  be  supplied 
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694. 
69ff. 


696. 


Appeal  Onuittd  «poii  OiTing  Bond.  —  See  note  2. 
Certiantfi,  Beoordari,  and  Sapcnadaai.  —  See  note  I. 

b.  Affidavit  or  Oath  —  ( i )  In  General.  —  See  note 4* 

Affidavit  Should  Bo  Hade  Fart  of  Booord.  —  See  note  5. 

(2)  Form  and  Sufficiency.  —  See  note  i. 


with  a  copy  of  the  evidence  of  his  trial 
without  charge.  State  v.  Second  Judi- 
cial District  Ct.,  24  Mont.  566. 

Criminal  appeals  in  forma  pauperis 
are  permitted  in  North  Carolina,  but 
Crim.  Code  N.  Car.,  99  1235,  1236,  re- 
quires that  the  application  must  be 
made  to  the  judge  during  the  term. 
State  V.  Gatewood,  125  N.  Car.  694. 

M4«  8.  Shaner  v.  Southern  R.  Co., 
103  Tenn.  259.  But  see  Alexander  v. 
Morris,  109  Tenn.  724,  where  it  was 
held  that  the  guardian  of  a  lunatic  who 
made  an  affidavit  of  poverty  was  enti- 


Bhoold  IdoBtify  Judgment. — Demonet 
V.  Jones,  (Tex.  Civ.  App.  1897)  42  S. 
W.  Rep.  1033;  McShirley  v.  Hoard, 
(Tex.  Civ.  App.  1898)  46  S.  W.  Rep. 
373;  Wesley  v.  Kuteman,  26  Tex.  Civ. 
App.  365,  holding  that  the  affidavit 
should  state  among  other  things  the 
nature  of  the  judgment,  its  date,  and  in 
whose  favor  it  was  rendered. 

Amendmont.  —  Failure  to  sign  the 
jurat  has  been  held  to  be  remediable  by 
amendment.  Mize  v.  Brewer,  99  Ga. 
322. 

The  Affidavit  Must  Bo  Entitled  in  tho 


tied  to  a  writ  of  error  even  though  the    Game   or  otherwise  on  its  face  affirma- 


appeal  was  granted  only  on  condition 
that  he  give  a  bond. 

W5«  1.  Stover  v.  Doyle,  114  Ga. 
85;  Dykes  v.  Twiggs  County,  115  Ga. 
698. 

4.  Affidavit  Hot  Travenable.  —  Walker 
V.  Bryant,  112  Ga.  412.  See  also 
Newton  v.  Leal,  (Tex.  Civ.  App.  1900) 
56  S.  W.  Rep.  209.  But  see  Pendley  v. 
Berry,  95  Tex.  72. 

Qiving  l^otioe  of  Affidavit.  —  It  is  not 
necessary  in  Texas  for  one  seeking  to 
appeal  in  forma  pauperis  to  give  notice 
of  the  filing  of  his  affidavit.  Proctor  v. 
San  Antonio  St.  R.  Co.,  26  Tex.  Civ. 
App.  148% 

Before  Whom  Applloation  Xade,  —  Un- 
der the  Texas  statutes  proof  of  inability 
to  pay  the  costs,  on  an  application  for 
leave  to  appeal  in  forma  pauperis,  made 
in  vacation,  can  be  made  only  before 
the  county  judge.  Lambert  v.  Western 
Union  Tel.  Co.,  19  Tex.  Civ.  App.  415. 

However,  it  is  permissible  for  the 
judge  who  tried  the  case  to  hear  an 
application  to  appeal  in  forma  pauperis 
at  a  subsequent  term  of  the  court.  Os- 
trom  V.  Arnold,  24  Tex.  Civ.  App.  192. 

A  justice  of  the  peace  in  the  same 
precinct  in  which  the  case  was  tried 
can  decide  an  application  to  appeal  in 
forma  pauperis  where  the  application  is 
contested.  But  only  the  judge  trying 
the  case  or  the  county  judge  can  hear 
such  an  application  ex  parte.  Thames 
V.  Chitwood.  24  Tex.  Civ.  App.  389. 

5.  See  Whatley  v.  Macon,  etc.,  R. 
Co.,  T04  Ga.  764. 

W6.    1.   Hill  V.  State,  1x5  Ga.  833. 


tively  show  its  relation  thereto.  Reese 
V.  Ryals,  112  Ga.  910.  See  also  Parks 
V,  State,  118  Ga.  760;  Franklin  v. 
Kriegshaber,  114  Ga.  947;  Brucker  v. 
O'Connor,  115  Ga.  95. 

Altemative  and  Ooiijnnetiyo  Avermenti. 
—  Under  2  Code  Ga.  (1895),  9  4465, 
as  amended  in  1897,  requiring  a  person 
seeking  to  appeal  in  forma  pauperis  to 
swear  that  "  owing  to  his  poverty  he 
is  unable  to  pay  the  costs  or  give  the 
security  required  by  law  in  case  of 
appeal,"  an  affidavit  that  the  appellant, 
owing  to  his  poverty,  is  unable  to  pay 
the  costs  and  give  the  security  required 
by  law  in  cases  of  appeal  is  insufficient. 
Truitt  V.  Shumate,  107  Ga.  235;  Aber- 
nathy  v.  Mitchell,  113  Ga.  127;  Ball  v. 
Mapp,  114  Ga.  349. 

Where  Supersedeas  Prayed. —  In  Geor- 
gia it  is  held  that  if  the  sole  purpose 
of  a  pauper  affidavit  is  to  bring  the  case 
to  the  Supreme  Court  without  payment 
of  costs,  the  only  material  allegation 
is  that  the  plaintiff  in  error,  from  his 
poverty,  is  unable  to  pay  the  costs ;  but 
if  the  purpose  is  also  to  obtain  a  super- 
sedeas of  the  judgment  below,  the  affi- 
davit must  allege  further  that  the  plain- 
tiff in  error  is  unable  to  give  security 
for  the  eventual  condemnation  money 
and  that  his  counsel  has  advised  him 
that  he  has  good  cause  for  a  writ  of 
error.  Davis  v,  Muscogee  Mfg.  Co.,  106 
Ga.  126.  See  also  Flanagan  v.  Scott, 
102  Ga.  399. 

Affidavit  Showing  Ability  to  Pay  Part 
of  Costs.  —  In  Texas  it  is  held  that 
a  person   seeking  to  appeal  in  forma 
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698,  11.  Displtupering  —  b.  Ability  to  Pay  Costs.  —  See  note  i • 

699.  n.  Pboceedihgs  uvbbb  Poob-dxbtob  Aots  —  1.  Jnrii- 
dktion  —  a.  In  General.  —  See  note  i. 

704.    2.  Who  May  Apply  for  Discharge.  —  See  note  2. 

Tort.  —  See  note  3. 
714.    4.  Notice    or    Citation    to  Creditor  —  c.  Service  —  (6) 
Return.  —  See  note  2. 

718.  e.  Waiver  of  Objections  —  By  Appearanoe.  —  See 
note  3. 

6.  Attendance  of  Parties  and  Magistrates  —  a.  Debtor 

—  Failure  to  Appear  Breaob  of  Beoogniianoe.  —  See  note  4. 

791.  c.  Magistrates  —  Debtor  Xiut  Proonre  Attendaaee. — See 
note  I. 

797.  7.  Examination  and  Disclosure  —  c.  Review  of  Pro- 
ceedings. —  See  note  3. 

739.  11.  Bond  or  Eecognizance  —  e.  Performance  and 
Breach  —  (i)  In  General.  —  See  note  2. 


pauperis  who  in  his  affidavit  states  his 
ability  ta  pay  a  fixed  sum  towards  the 
costs  of  the  appeal  can  be  compelled 
to  pay  such  part  in  order  to  be  per- 
mitted to  prosecute  the  appeal.  Pend- 
ley  V,  Berry,  95  Tex.  72, 
608.    1.  IHfmiMal  for  False  Affidavit. 

—  In  Woods  V.  Bailey,  122  Fed.  Rep. 
967,  it  was  held  that  an  action  should 
be  dismissed  if  it  appeared  that  the  affi- 
davit of  poverty  of  the  adverse  party 
was  false. 

II99.  1.  XaHachufetts. —  Acts  Mass. 
1889,  c.  415,  requires  proceedings  for 
the  relief  of  poor  debtors  to  be  before 
courts,  instead  of  before  magistrates, 
except  in  cases  where  trial  justices 
have  jurisdiction.  Bliss  v.  Kershaw, 
180  Mass.  99. 

Magistrate  in  County  in  Which  Ar- 
rest Was  Made.  —  A  poor  debtor  desir- 
ing to  take  the  oath  must  apply  to  some 
magistrate  in  the  same  county  in  which 
he  was  arrested.  Dalton-Ingersoll  Co. 
V.  Hubbard,  174  Mass.  307. 

74MI.    2.  Debtor  on  Jail  Limit!  Bond. 

—  In  Michigan  a  debtor  who  is  under 
bonds  for  the  jail  limits  cannot  take  the 
oath  prescribed  for  poor  debtors.  To 
avail  himself  of  this  privilege  he  must 
have  been  actually  confined  in  prison  for 


the  period  fixed  by  law.  Rusiewski  v. 
Michalski,  (Mich.  1904)  98  N.  W. 
Rep.  I. 

8.  Wilful  and  Xalicions  Aot  or  Veglect 
of  Defendant.  —  See  In  re  Kimball,  20  R. 
I.  688,  holding  that  any  one  imprisoned 
for  "  debt "  on  execution  with  the  ex- 
ception of  certain  cases  of  tort  may 
take  the  poor-debtor's  oath,  and  that 
this  privilege  applies  to  actions  for 
negligence. 

714*  2.  When  Betvni  to  Be  Kade.  — 
Proof  of  service  of  the  notice  must  be 
made  before  the  examination  is  entered 
upon  in  order  to  give  to  the  court  juris- 
diction to  act.  Buckley  v,  Mitchell,  165 
Mass.  106. 

71  §•  3.  Bliss  V.  Kershaw,  180 
Mass.  99. 

4.  Parkman  v.  Bartlett,  173  Mass.  475. 

731.     1.    Bliss  V.  Kershaw,  180  Mass. 

99. 

737.  8.  In  Rhode  Island  the  stat- 
utes provide  no  way  of  reviewing  the 
court's  refusal  to  discharge  a  person 
arrested  for  debt.  Shaw  v.  Silverstein, 
21  R.  I.  500. 

739.    2.  Discharge  in  Insolvency  of 

Prineipal. — Demelman  v.  Hunt,  168  Mass. 

102;    Parkman  v.    Bartlett,    173    Mass. 

475. 
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747. 

See  note 
749. 
750. 

See  note 

751. 
753. 

note  8. 
753. 

754. 
758. 


in.  ISBUAHCZ  07  WsiT  —  2.  Writ  Issuing  of  Course.  — 

II. 

3.  On  Motion  —  Hotioa.  —  See  note  4. 

IT.  COKTBOL  OF  WbIT  —  PlalnUff  Xust  Identify  PremiMi.  — 
I. 

Bdftitntion  of  Proparty  Improperly  Taken.  —  See  note  5* 
V.  EzECVTiOH  —  1.  Time  of  Making.  —  See  note  6. 

3.  What    It    Affects  —  Only  Property   Named   in    Writ.  —  See 

Delivery  of  Undivided  Interest.  —  See  note  2. 

4.  Whom  It  Affects  —  Who  May  Be  Evicted.  —  See  note  4. 
Bemedy  if  Iigury  Probable.  —  See  note  3. 

Vn.  Alias  akd  Plubies  Wbitb.  —  See  notes  2,  3. 


747,  XI.  Court  Kay  Make  Issnance 
of  Writ  Conditional.  —  Where  the  prop- 
erty to  the  possession  of  which  the 
plaintiffs  are  entitled  is  charged  with 
the  payment  of  money  due  to  certain 
defendants,  the  court  in  directing  a  ver- 
dict may  make  an  order  that  the  issu- 
ance of  a  writ  of  possession  shall  be 
conditional  on  the  payment  of  such 
money.  Howard  v.  Murray,  203  Pa. 
St.  464. 

749.  4.  Tke  Snffloiency  or  Begnlarity 
of  Hotiee  cannot  be  attacked  by  parties 
who  have  set  up  whatever  claim  they 
had  on  petition  and  have  been  defeated 
upon  the  issues  thereby  formed.  Read 
V,  Cochran,  (Ky.  1903)  71  S.  W.  Rep.  487. 

In  Xiohigan  it  has  been  held  that  a 
writ  of  possession  in  ejectment  is  is- 
suable without  notice  and  as  of  course, 
and  may  be  issued  in  vacation  as  well 
as  in  term  time.  Dawson  v.  Chippewa 
Circuit  Judge,  127  Mich.  328. 

Heo^tsity  of  Written  Pleadings.  —  Un- 
der the  Kentucky  statutes  "  the  motion 
may  be  heard  and  determined  upon  or 
without  written  pleadings,  and  judg- 
ment shall  be  given  according  to  law 
and  the  rules  of  equity."  Kennedy  v, 
Weber,  (Ky.  1901)  64  S.  W.  Rep.  514. 
See  also  Read  v.  Cochran,  (Ky.  1903) 
71  S.  W.  Rep.  487. 


Neoeuity  of  Obtaining  Conveyanoe. — 

Stat.  Ky.  1903,  §  1689,  authorizes  a 
purchaser  under  an  execution  sale  to 
obtain  a  writ  of  possession  on  notice, 
only  after  obtaining  a  conveyance  there- 
for, and  unless  the  record  discloses 
such  a  conveyance  it  is  error  to  grant 
the  writ.  Scott  v.  Powers,  (Ky.  1904) 
78  S.  W.  Rep.  408. 

750*  1.  Howdashell  v.  Krenning, 
(Va.  1904)  48  S.  E.  Rep.  491. 

5.  Howdashell  v.  Krenning,  (Va. 
1904)  48  S.  E.  Rep.  491. 

751,  6.  Smith  v.  State,  (Tex.  Crim. 
1904)  81  S.  W.  Rep.  936. 

75a.  8.  Hughes  V.  Woodard,  (Tenn. 
Ch.  1900)  63  S.  W.  Rep.  191. 

753.  2.  Stevenson  v.  Riddell,  (Ky. 
1902)  68  S.  W.  Rep.  649. 

4.  Cypreanson  v.  Berge,  112  Wis.  260. 

754.  8.  Cypreanson  v,  Berge,  112 
Wis.    260. 

755.  2.  Ex  p.  Forman,  130  Ala. 
278  [citing  16  En  CYC.  op  Pl.  and  Pr. 
758],  in  which  case  it  will  be  noted  that 
a  writ  to  enforce  a  decree  in  chancery 
ordering  that  a  purchaser  under  a  de- 
cretal sale  be  placed  in  possession  was 
denominated  a  writ  of  possession.  See 
also  Smith  v.  State,  (Tex.  Crim.  1904) 
8t  S.  W.  Rep.  936. 

8.   Dutra  v,  Pereira,  135  Cal.  320. 
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759.  L  Orekses  Against  Postal  BEOtJiATiONS  —  1.  Indict- 
ment for  Using  Mails  to  Defraud  —  a.  Charging  Several 
Offenses  in  One  Indictment.  — See  note  i. 

760«     See  note  2. 

761.  c.  Description  of  Scheme  to  Defraud.  —  See 
note  I. 

769.  d.  Allegation  of  Intent  to  Use  Mail. — See 
notes  I,  2. 


759.  1.  Separate  Actf  in  Committing 
One  Offenie.  —  That  clause  of  Rev.  Stat. 
U.  S.,  S  5480,  which  authorizes  the 
charging  of  three  separate  offenses  or 
frauds  in  the  same  indictment  when 
committed  within  the  same  six  calendar 
months  is  not  a  limitation  on  the  right 
to  include  in  the  indictment  four  or 
more  counts  charging  the  defendants 
with  different  acts  in  the  consumma- 
tion or  execution  of  one  fraud  only. 
U.  S.  V,  Loring,  91  Fed.  Rep.  881.  But 
see  U.  S.  V.  Clark,  125  Fed.  Rep.  92, 
wherein  Archibald,  J.,  dissented  from 
the  above  proposition. 

Demnrrer.  —  In  Bass  v.  U.  S.,  20  App. 
Cas.  (D.  C.)  232,  it  was  held  that  it 
was  error  to  overrule  a  demurrer  to  an 
indictment  which  showed  on  its  face 
that  three  offenses  not  committed 
within  the  same  six  calendar  months 
were  charged ;  and  further  that  the  fact 
that  after  such  demurrer  was  over- 
ruled the  attorney  for  the  United  States 
announced  that  he  would  not  press  for 
a  conviction  on  the  first  count  could 
not  relate  back  to  the  demurrer  and 
thereby  cure  the  error. 

TOO.  2.  In  re  De  Bara,  179  U.  S. 
316,  wherein  it  was  held  that  a  single 
sentence  for  several  offenses  un-^er  Rev. 
Stat.  U.  S.,  §  5480,  may  be  in  excess 
of  that  which  is  prescribed  for  one 
offense.  See  also  Hanley  v.  U.  S.,  on 
rehearing,  (C.  C.  A.)  127  Fed.  Rep. 
929,  following  In  re  De  Bara,  179  U. 
S.  316,  and  reconsidering  Hanley  v.  U. 
S.,  (C.  C.  A.)  123  Fed.  Rep. 849,  wherein 
a  contra  opinion  was  held. 

yOl.  1,  Milby  V.  U.  S.,  (C.  C.  A.) 
109  Fed.  Rep.  638;  U.  S.  v.  Post,  113 


Fed.  Rep.  852 ;  Stewart  v.  U.  S.,  (C.  C. 
A.)  119  Fed.  Rep.  89;  Dalton  v.  U.  S., 
(C.  C.  A.)   127  Fed.  Rep.  544. 

Indiotmeot  Charging  Intent  to  Defrand 
Individoals.  —  An  indictment  which 
does  not  charge  a  scheme  to  defraud  the 
public  generally,  or  to  defraud  a  class 
not  capable  of  being  resolved  into  indi- 
viduals, but  charges  a  scheme  to  "  de- 
fraud divers  other  persons,"  clearly  im- 
porting an  intention  to  defraud  definite 
individuals,  should  describe  such  indi- 
viduals by  name  or  assign  a  sufficient 
reason  for  the  omission.  Larkin  v.  U. 
S.,  (C.  C.  A.)  107  Fed.  Rep.  697. 

Propoeing  to  Send  Connterfeit  Money.— 
An  indictment  for  using  the  mails  to 
defraud  by  depositing  a  letter  containing 
a  proposition  to  send  counterfeit  money 
at  a  proposed  rate  of  exchange  is  in- 
sufficient if  it  does  not  charge  that  the 
defendant  did  not  intend  actually  to 
comply  with  the  proposition  by  sending 
such  counterfeit  money.  Milby  v.  U. 
S.,  (C.  C.  A.)  109  Fed.  Rep.  638. 

70a.  1.  U.  S.  V.  Qark,  121  Fed. 
Rep.  190. 

2.  Saffioient  Allegation  of  Intent.— 
In  Kellogg  V.  U.  S.,  (C.  C.  A.)  126  Fed. 
Rep.  323,  it  was  held  that  an  indictment 
which  charged  that  the  "  said  scheme 
and  artifice  was  to  be  effected  by  open- 
ing correspondence  and  communication 
with  "  divers  persons  "  by  means  of  the 
post  ofHce  establishment  of  the  United 
States  "  was  sufficient  without  the  direct 
allegation  that  the  use  of  the  mails  was 
a  part  and  parcel  of  the  alleged  scheme 
to  defraud. 

Deposit  for  Carriage  and  Delivery 
should   be   alleged,   but   such   intent  is 
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769.    e.  Allegation  OF  Act  IN  Furtherance  OF  Scheme. 

—  See  note  3. 

2.  Indictment  for  Hailing  Improper  Medical  Advertisements 
— '  ATsnnmt  in  Co^JnnetlYe.  —  See  note  4. 

765.  4.  Indictment  for  Theft  from  lEail  —  Allegation  of  Ownorihip. 

—  See  note  4. 

Allogation  m  to  Dirootion  of  Lottor  —  Variuieo.  —  See  note  5< 

766,  6.  Indictment  for  Obstructing  Passage  of  Kails  —  Allogation 
of  Knowlodgo  of  Carringo  of  Kail.  —  See  note  I. 


sufficiently  charged  where  an  indictment 
alleges  that  certain  letters  were  de- 
posited in  the  post  office,  and  after 
averring  the  deposit  of  other  drafts,  let- 
ters, bills  of  lading,  etc.,  alleges  that  all 
of  "  said  above-mentioned  letters,  drafts, 
and  bills  of  lading  "  so  deposited  in  the 
post  office  were  deposited  for  the  pur- 
pose of  being  carried  and  delivered 
through  the  mail.  Hume  v.  U.  S.,  (C. 
C.  A.)  118  Fed.  Rep.  689. 

7«9.  8.  Stewart  v.  U.  S.,  (C.  C.  A.) 
119  Fed.  Rep.  89;  O'Hara  v.  U.  S.,  (C. 
C.  A.)  129  Fed.  Rep.  551 ;  U.  S.  v.  Bur- 
ton, 131  Fed.  Rep.  689. 

Tho  ContontB  of  tho  Letton  or  Paekagos 
deposited  need  not  be  set  out.  U.  S.  v. 
Loring,  91  Fed.  Rep.  881 ;  Hume  v,  U. 
S.,  (C.  C.  A.)  118  Fed.  Rep.  689. 

4.  Identiiying  Honmailablo  Katter. — 
An  indictment  for  mailing  a  letter  giv- 
ing information  where,  how,  and  of 
whom  might  be  obtained  an  article  de- 
signed for  procuring  abortions  is  bad 
if  it  neither  identifies  nor  sets  out 
the  letter  alleged  to  have  been  deposited 
nor  gives  any  reason  for  the  failure  to 
set  it  out.  U.  S.  V.  Tubbs,  94  Fed.  Rep. 
356. 

763.  4.  Failnro  to  Allogo  Ownonhip. 
—  An  indictment  under  Rev.  Stat.  U. 
S.,  fi  5469,  for  abstracting  from  the 
United  States  mails  a  package  contain- 
ing articles  of  value  is  not  defective  by 
reason  of  the  fact  that  it  fails  to  allege 
the  ownership  of  the  property  contained 
in  the  package.  U.  S.  v.  Trosper,  127 
Fed.  Rep.  476. 

Immaterial  Varlaaoo.  —  In  Scott  v,  U. 
S,,  172  U.  S.  343,  it  was  held  that  the 


variance  was  immaterial  where  the  in- 
dictment charged  that  letters  alleged  to 
have  been  stolen  from  the  mail  came 
into  the  defendant's  possession  as  a 
railway  postal  clerk,  to  be  conveyed  by 
mail  and  to  be  delivered  to  the  persons 
addressed,  and  the  evidence  disclosed 
that  the  letters  and  money  thus  mailed 
belonged  to  post-office  inspectors  who 
mailed  them,  and  were  to  be  intercepted 
and  withdrawn  from  the  mails  by  them 
without  reaching  the  persons  to  whom 
they  were  addressed. 

6.  Idem  Sonant.  —  A  name  need  not 
be  correctly  spelled  in  an  indictment  if 
substantially  the  same  sound  is  pre- 
served, and  a  variance  is  immaterial  if 
the  name  alleged  and  that  proved  are 
idem  sonans.  Alexis  v.  U.  S.,  (C.  C. 
A.)  129  Fed.  Rep.  60. 

7M«  1.  Gonipiraoy  to  Obetmet  Train. 
—  In  Salla  v,  U.  S.,  (C.  C.  A.)  104  Fed. 
Rep.  544,  it  was  held  that  an  indictment 
under  Rev.  Stat.  U.  S.,  S  3995,  charging 
a  conspiracy  "  unlawfully,  wilfully,  mali- 
ciously, and  knowingly "  to  delay  and 
obstruct  the  movement  and  passage  of 
a  railway  car  and  train,  then  and  there 
engaged  in  carrying  the  mails  of  the 
United  States,  the  defendants  not  being 
charged  with  the  overt  act  of  obstruct- 
ing the  mails  or  a  carrier  thereof,  but 
with  a  conspiracy  the  object  and  purpose 
of  which  was  knowingly  to  hinder  and 
delay  the  passage  of  a  railway  train, 
which  was  subsequently  alleged  to  have 
carried  the  mails,  was  insufficient  for 
failure  to  charge  that  the  defendants 
knew  that  the  mails  were  carried  on  the 
train  which  they  conspired  to  obstruct. 
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in.  Hatubs  Of  —  1.  Hot  Part  of  Complaint.  —  See  note  i. 

2.  As  Determining  Nature  of  Action.  —  See  note  2. 

IV.  Hecessity  Fob  —  4.  Several  Counts  or  Causes.  —  See 


776. 

783. 

note  2. 

7.  EEaUISITES  —  POBX    AHB    BUPEICIEHGY  —  1.  In    Gen- 

eraL  —  See  note  4, 

784.  3.  Consistency.  —  See  note  i. 

6.  Eelief  Against  All  Defendants.  —  See  note  3. 

785.  7.  Irregular  or  Defective  Prayers.  —  See  note  4. 

786.  VL  JOINDEB  OF  Pbatebs  —  1.  In  General.  —  See  note  i. 

788.  3.  For  Alternative  Belie£  —  See  note  i. 

789.  4.  Inconsistent  Prayers.  —  See  note  i. 

791.    Vn.  AXENDXEHTS  —  2.  What  Amendments  Permissible. 
—  See  notes  i,  2,  4,  5. 

776.  1.  Smith  v.  Smith,  67  Kan. 
841. 

8.  State  V,  Ogan,  159  Ind.  119.       , 

7S3«  2.  Goodrich  v,  Stanton,  71 
Conn.  418. 

4,  Parker  v.  Pullman,  36  N.  Y.  App. 
Div.  208. 

7§4«  1.  See  Rejall  v.  Greenhood, 
(C.  C.  A.)  92  Fed.  Rep.  945 ;  Great 
Western  Coal  Co.  v.  Chicago  G.  W.  R. 
Co.,  (C.  C.  A.)  98  Fed.  Rep.  274. 

8.  Howard  v.  Corey,  126  Ala.  283; 
Mock  V.  Santa  Rosa,  126  Cal.  330. 

Ag^ainst  Penons  Hot  Parties.  —  A  bill 
praying  for  relief  against  parties  not 
named  in  the  petition  is  demurrable. 
Hawkins  v,  Georgia,  etc.,  R.  Co.,  108 
Ga.  784. 

785.  4.  Boutwell  v.  Vandiver,  123 
Ala.  634- 

7§6*  1.  Guy  ton  v,  Terrell,  132  Ala. 
66;  Lang  v.  Thacher,  48  N.  Y.  App. 
Div.  313;  Matthews  v,  Allendale  Bank, 
60  S.  Car.  183 ;  Grewing  v.  Minne- 
apolis Threshing-Mach.  Co.,  12  S.  Dak. 
127 ;  Level  Land  Co.  v.  Sivyer,  112  Wis. 
442.  See  also  Barcus  v.  Gates,  (C.  C. 
A.)  89  Fed.  Rep.  783 ;  Pacific  Live- 
stock Co.  V.  Hanley,  98  Fed.  Rep.  327 ; 
Home  Ins.  Co.  v.  Virginia-Carolina 
Chemical  Co.,  109  Fed.  Rep.  681. 

To  Cancel  a  Contract  and  Adjust  Eqnitiei 
are    not    inconsistent    prayers.      Clay 


County  Land,  etc.,  Co.  v.  Skidmore,  26 
Tex.  Civ.  App.  472. 

788.  1.  Alabama.  —  Allen  v.  Cay- 
lor,  120  Ala.  25] ;  Faulk  v,  Calloway, 
123  Ala.  325  ;  Wimberly  v.  Montgomery 
Fertilizer  Co.,  132  Ala.  107;  Bevry  v. 
Tennessee,  etc.,  R.  Co.,  134  Ala.  618. 

California.  —  Levy  v.  Noble,  135  Cal. 

559. 

Mississippi.  —  Henry  v.  Henderson, 
79  Miss.  452. 

Tennessee.  —  Tennessee  Ice  Co.  v. 
Raine,  107  Tenn.  151. 

Texas.  —  Clay  County  Land,  etc.,  Co. 
V.  Skidmore,  26  Tex.  Civ.  App.  472. 

7S0.  1.  Brooks  v.  Lowen stein,  124 
Ala.  158;  Dillard,  etc.,  Co.  r.  Smith, 
105  Tenn.  372. 

701.  1.  See  King  v.  Howes,  181 
Mass.  445,  wherein  the  statute  govern- 
ing actions  was  held  to  be  applicable  to 
amendments  whereby  an  action  is 
changed  into  a  suit  in  equity. 

2.  A  New  Cause  of  Action  cannot  be 
introduced  by  amendment  of  the  prayer. 
Harris  v.  Moss,  112  Ga.  95;  Huff  v. 
Logan,   (Ky.  1901)   60  S.  W.  Rep.  483. 

4,  See  Wimberly  v.  Montgomery  Fer- 
tilizer Co.,  132  Ala.  107. 

6.  Brown  v.  Mize,  119  Ala.  10;  French 
V.  McCarthy,  125  Cal.  508;  Jefferson 
V.  Market,  112  Ga.  498;  Clarke  v.  East 
Atlanta  Land  Co.,  113  Ga.  21  ;  Stephen- 
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791.    8.  Time  of  Amendment.  —  See  note  6. 

793.    Yin.  Objections  —  1.  By  Motion.  —  See  note  5. 

798.    2.  By  Bemurrer.  —  See  note  i . 

Dtmiimr  to  Complaint.  —  See  note  4. 

795.    IX.  MEABuaz    OF   Belief  —  1.  In   General  —  a.  Less 
THAN  Asked.  —  See  note  i. 

797.  c.  Different  from  That  Asked.  —  See  note  i. 

798.  2.  Under  Prayers  for  Legal  and  Equitable  Belief — a.  In 
General.  —  See  note  i. 

799.  b.  Equitable  Relief  under  Prayer  for  Legal 
Redress.  —  See  note  2. 

800.  c.  Legal  Redress  under  Prayer  for  Equitable 

Relief  —  (i)  Complaint  Showing  Right  to  Legal  Redress.  —  See 
note  I. 

801.  See  note  i. 

803.  (2)  Complaint  Showing  Right  to  Equitable  Relief  Only. 
—  See  note  i. 

898.    3.  Under  Special  Prayer.  —  See  note  2. 

804.  4.  Under  General   Prayer  —a.    In    General.  —  See 
note  I. 


son  V,  Stephenson,  (Ky.  1903)  72  S.  W. 
Rep.  742.  See  also  Tennant  v.  Dunlop, 
97  Va.  234. 

791.  6.  Burkhardt  v,  Burkhardt, 
107  Iowa  369;  Cornett  r.  Comb,  (Ky. 
1899)  53  S.  W.  Rep.  32. 

799.  6.  Boutwell  v.  Vandiver,  123 
Ala,  634;  Matter  of  McMurray,  107 
Iowa  648. 

793.  1.  Whitehead  v.  Sweet,  126 
Cal.  67;  Levy  v.  Noble,  135  Cal.  559; 
Copelaind  v.  Cheney,  116  Ga.  685;  Yorn 
V,  Bracken,  153  Ind.  492;  Mark  v. 
North,  155  Ind.  575;  Flynn  v.  Detroit 
Third  Nat.  Bank,  122  Mich.  642;  C.  H. 
Little  Co.  V,  Woodward  Ave.  Cemetery 
Assoc,  (Mich.  1903)  97  N.  W.  Rep. 
682. 

4.  Grego  v.  Grego,  78  Miss.  443; 
Squiera  v.  Thompson,  73  N.  Y.  App. 
Div.  552;  Goldberg  v.,  Finkelstein, 
(Supm.  Ct.  App.  T.)  36  Misc.  (N.  Y.) 
809;  Logan  V.  Moore,  (Supm.  Ct.  Spec. 
T.)  54  N.  Y.  Supp.  462;  Dillard,  etc., 
Co.  V.  Smith,  105  Tenn.  372;  Citizens 
L.  &  T.  Co.  V.  Witte,  no  Wis.  545. 

795.  1.  District  Grand  Lodge  v, 
Marx,  131  Ala.  308;  Burke  Land,  etc., 
Co.  V.  Wells,  7  Idaho  42 ;  Ragor  v, 
Brenock,  175  111.  494;  Fireman's  Fund 
Ins.  Co.  V,  Dunn,  22  Ind.  App.  33*2; 
Hogueland  v.  Arts,  113  Iowa  634; 
Kenaston  v.  Long,  81  Minn.  454;  Boldt 
r.  West  Point  First  Nat.  Bank,  59  Neb. 
283;    Vila    V.    Grand    Island    Electric 


Light,  etc.,  Co.,  (Neb.  1903)  97  N.  W. 
Rep.  613;  Coleman  v.  Ryan,  (Supm.  Ct. 
Spec.  T.)  33  Misc.  (N.  Y.)  715;  Citi- 
zens L.  &  T.  Co.  v.  Witte,  no  Wis. 
545;  Level  Land  Co.  v.  Sivyer,  112 
Wis.  442. 

797.  1.  Swingle  v.  Brown,  (Tenn. 
Ch.  1897)  48  S.  W.  Rep.  347. 

798.  1.  Squiers  v,  Thompson,  172 
N.  Y.  652,  65  N.  E.  Rep.  1122. 

799.  2.  See  Smith  v.  American 
Nat.  Bank,  (C.  C.  A.)  89  Fed.  Rep. 
832. 

Under  Prayer  for  Money  Jiidffment. — 
Although  the  complaint  demands  only  a 
money  judgment,  and  does  not  ask  for 
equitable  relief,  where  all  the  parties 
are  before  the  court  the  matters  in  dis- 
pute will  be  settled.  Smith  v.  Rowe, 
49  N.  Y.  App.  Div.  582. 

800.  1.  Lang  v,  Thacher,  48  N.  Y. 
App.   Div.   313. 

801.  1.  Hogueland  v.  Arts,  113 
Iowa  634.  See  also  Johnston  v.  Berlin, 
(Supm.  Ct.  Spec.  T.)  35  Misc.  (N.  Y.) 
146 ;  (joddard  v,  American  Queen, 
(Supm.  Ct.  Spec.  T.)  27  Misc.  (N.  Y.) 
482. 

899.    1.   Steed  v.   Savage,   115  Ga. 

97. 

893.  8.  Parker  v,  Pullman,  36  N. 
Y.  App.  Div.  208. 

894.  1.  Rice  v.  Eiseman,  122  Ala. 
343;  Mock  v.  Santa  Rosa,  126  Cal.  330; 
Kilpatrick  v.  Haley,  14  Colo.  App.  399; 
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805. 

note  3. 
807. 
809. 
813. 

note  2. 
815. 

note  3. 


6.  Under  General  and  Special  Prayen  —  la  GencnO.  —  See 

See  note  i. 

6.  Consistency.  —  See  note  2. 

7.  Effect  of  Joinder  of  Issne  —  b.  CONSISTENCY.  —  See 

8.  Effect    of    De&nlt    by    Defendant  —  in    General.  —  See 


Campbell  v,  Trospcr,  108  Ky.  602; 
Stephenson  v.  Stephenson,  (Ky.  1903) 
72  S.  W.  Rep.  742;  Kelley  v.  Wehn, 
63  Neb.  410;  Talbott  v.  Manard,  106 
Tcnn.  60. 

Ftrsonal  Jndgment.  —  A  prayer  for 
general  relief  in  a  complaint  in  equity 
will  sustain  a  personal  judgment.  Amer- 
ican Trading,  etc.,  Co.  v,  Gottstein,  123 
Iowa  267. 

805.  8.  Steed  v.  Savage,  115  Ga. 
97;  Copeland  v.  Cheney,  xi6  Ga.  685; 


Tennessee  Ice  Co.  v,  Raine,  107  Tenn. 
151;  MacKay  v.  Smith,  27  Wash. 
442. 

907.  1.  Man9  v,  German  American 
Invest.  Co.,  (Neb.  1903)  97  N.  W.  Rep. 
600. 

809.  8.  Schmitt  v,  Schneider,  109 
Ga.   628. 

81d.  8.  Vierra  v.  Pontes,  135  Cal. 
126. 

815.  8.  Burke  Land,  etc,  Co.  v. 
Wells,  7  Idaho  42. 
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890.    I.  Befihitiof,  Obioin,  ahs  Natube  op  Pboceediitg  — 

Origin.  —  See  note  2. 

891.     Hatnre.  —  See  notes  I,  2. 

It  It  Only  Preliminary  Inqoiry.  —  See  notes  3,  4. 

899.    IL  Bight    to   Examikatiof  —  1.  When    Necessary  — 
a.  General  Rule.  —  See  note  i. 

893.     Baqnlsita  to  Warrant  of  BomovaL  —  See  note  I. 

c.  Mandamus  TO  Compel  Examination. — See  note  3. 

2.  When  TTnueoessary  —  a.  Where  Accused  Is  Fugi- 
tive. —  See  note  4. 

894.    b.  Where  Coroner's  Inquest  and  Commitment 
Have  Been  Had.  —  See  note  3.  » 


8M.  S.  State  v.  Rozum,  8  N.  Dak. 
548;  State  V.  Huegin,  no  Wis.  189. 

831.  1.  State  r.  Brunot,  104  La. 
2^7',  Barnes  v,  Ryan,  174  Mass.  117; 
Wagener  v.  Ramsey  County,  76  Minn. 
368 ;  Van  Buren  v.  State,  65  Neb.  223 ; 
Sothman  v.  State,  (Neb.  1902)  92  N. 
W.  Rep.  303;  State  v.  Newton,  29 
Wash.  373;  State  v.  Huegin,  no  Wis. 
189;  Campbell  v.  State,  in  Wis.  152. 

8.  Van  Buren  v.  State,  65  Neb.  223  ; 
Sothman  v.  State,  (Neb.  1902)  92  N.  W. 
Rep.  303;  U.  S.  V,  Greene,  108  Fed. 
Rep.  816. 

8.  State  V.  Brunot,  104  La.  227  \ 
Barnes  v.  Ryan,  174  Mass.  1x7;  Van 
Buren  v.  State,  65  Neb.  223 ;  Sothman 
V.  Stete,  66  Neb.  302 ;  State  v.  Huegin, 
no  Wis.  189;  Campbell  v.  State,  ni 
Wis.   152. 

4.  In  re  Runkle,  125  Fed.  Rep.  996. 
See  also  the  cases  cited  in  the  preceding 
note. 

What  Gonititntat  Sofident  Preliminary 
Bzamination.  —  See  Jahnke  v.  State, 
(Neb.  1903)  94  N.  W.  Rep.  158. 

833.  1.  State  v.  Goetz,  65  Kan. 
125;  Jahnke  v.  State,  (Neb.  1903)  94 
N.  W.  Rep.  158;  Com.  v.  Moss,  24  Pa. 

Co.    Ct.    221. 

893*  1.  U.  S.  V.  Yarborough,  122 
Fed.  Rep.  293,  wherein  the  practice  was 
fully  explained. 

Bzamination  by  IMitriot  Judge.  —  The 
issuing  of  the  warrant  is  not  merely  a 
ministerial  act.  The  district  judge  may, 
where  a  case  is  presented  which  gives 


to  him  jurisdiction  to  entertain  the 
application,  determine  in  the  exercise 
of  judicial  discretion  whether  a  war- 
rant shall  issue,  and  for  this  purpose 
he  may  receive  further  evidence  con- 
cerning the  probable  guilt  of  the  defend- 
ant, or  of  the  pendency  of  an  indictment 
for  the  offense  in  a  court  having  juris- 
diction thereof.  Price  v.  McCarty,  (C. 
C.  A.)  89  Fed.  Rep.  84. 

Indietment  ai  Evidence.  —  An  indict- 
ment in  a  foreign  district,  containing 
allegations  sufficient  to  show  that  a 
crime  has  been  committed  by  the  party 
charged,  is  sufficient,  as  a  prima  facie 
showing,  to  order  a  removal,  if  nothing 
else  appears,  but  it  is  not  conclusive; 
the  court  may  go  into  the  whole  case. 
Jn  re  Wood,  95  Fed.  Rep.  288;  In  re 
Richter,  100  Fed.  Rep.  295.  See  also 
In  re  Runkle,  125  Fed.  Rep.  996.  But 
it  is  illegal  to  commit  for  removal  solely 
on  the  strength  of  an  indictment  found 
in  a  foreign  district,  and  essentially 
and  fundamentally  defective.  Stewart 
r.  U.  S.,  (C.  C.  A.)  n9  Fed.  Rep.  89. 

3.  Mandamns  at  Instance  of  State. — 
In  State  v.  Brunot,  104  La.  237,  it  was 
held  that  the  right  of  the  state  to  a 
preliminary  examination  cannot  be  de- 
feated by  waiver  on  the  part  of  the 
accused,  and  the  duty  of  the  judge  to 
hold  such  examination  will  be  enforced 
by  mandamus. 

4.  State  V.  Aucoin,  in  l^.  51. 
834.     3.  Contra,   In  re  Sly,  (Idaho 

1904)    76  Pac.  Rep.   766,  adverting  to 
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89S. 

note  I. 

836. 

897. 
note  I. 
898. 
899. 
830. 
881. 


c.  Where  Indictment  Is  Found  —  in  a«MnL  —  See 

Szamlnation  Soqniiite  to  SoBtain  Indietm«nt.  —  See  note  2. 
EfFeet  of  Indiotment  Found  WUle  Kromi nation  Ponding. — See  note  3. 

d.  Information  Filed  by  Leave  of  Court.  —  See 

3.  Waiver  of  Biglit  —  a.  In  General.  —  See  notes  4, 5. 

See  note  i. 

WaiTor  XuBt  Bo  Voluntary.  —  See  note  I. 

b.  EFFECT  OF  Waiver.  —  See  note  4. 


the  common-law  rule  as  stated  in  the 
original  text,  but  holding  that  under  the 
Idaho  statutes  coroners  are  not  author- 
ized to  hold  preliminary  examinations, 
and  the  inquisition  of  the  coroner  is 
not  a  sufficient  basis  for  information 
by  the  public  prosecutor. 

835*  1.  People  t;.  Sexton,  132  Cal. 
37  (not  nece^ary  after  finding  of 
second  indictment  under  California 
statute)  ;  State  v.  Bullock,  54  S.  Car. 
300 ;  State  v.  Mooney,  49  W.  Va.  712. 
See  also   State  v,  Belding,  43   Oregon 

95. 
Ko  Motion  to  Bet  Aiide  Indictment.  — 

The  grand  jury  is  a  court  of  original 
inquiry,  and  the  scope  of  its  inquiry 
is  not  limited  to  cases  where  there  has 
been  a  preliminary  examination.  Peo- 
ple V,  Diamond,  72  N.  Y.  App.  Div. 
281,  affirmed  175  N.  Y.  517. 

2.  Com.  V,  Sheppard,  20  Pa.  Super. 
Ct.  417;  Com.  V.  Moss,  24  Pa.  Co.  Ct. 
221. 

In  PenneyWania  the  practice  of  ad- 
mitting additional  bills  of  indictment 
has  been  of  long  standing;  and  unless 
the  defendant  is  misled  or  surprised  to 
his  injury,  the  trial  judge  has  ample 
authority  to  permit  the  district  attorney 
to  send  up  bills  without  a  preliminary 
hearing  or  binding  over.  Com.  v.  Mon- 
tross,  8  Pa.  Super.  Ct.  237. 

Indichnent  Presented  JVitltout  Leave 
of  Court,  —  The  district  attorney  may 
prefer  a  bill  of  indictment  without  a 
previous  binding  over  or  commitment 
of  the  accused,  but  the  exercise  of  this 
extraordinary  power  is  always  subject 
to  the  supervisory  control  of  the  court. 
Com.  V.  Brown,  23  Pa.  Super.  Ct.  470. 

836.  8.  State  v.  Brunot,  104  La. 
237- 


In  Wyoming.  —  Under  Laws  Wyo. 
1895,  c.  123,  S  7,  an  information  may 
be  filed  without  preliminary  examina- 
tion where  an  offense  is  charged  within 
thirty  days  before  a  regular  term  of 
court  or  within  the  same  time  after  the 
first  day  of  the  term  if  the  term  con- 
tinues so  long.  Ackerman  v.  State,  7 
Wyo.  504. 

In  Washington  a  preliminary  exami- 
nation prior  to  the  filing  of  an  in- 
formation is  not  necessary  under  Const. 
Wash.,  art.  x,  9  25,  and  Ball.  Annot 
Codes  and  Stat.  Wash.  (1897),  S  6802, 
subdiv.  4.  State  v,  McGilvery,  20  Wash. 
240. 

83S.  4.  State  v.  Komstett,  62  Kan. 
221;  Reinoehl  v.  State,  62  Neb.  619; 
State  V.  Rozum,  8  N.  Dak.  548;  State 
V.  Wright,  15  S.  Dak.  628;  Bishop  v. 
Lucy,  21  Tex.  Civ.  App.  326. 

6.  See  the  cases  cited  in  the  preceding 
note  and  see  Percy  v.  State,  125  Ala. 
52,  wherein  it  was  held  that  a  waiver 
by  the  defendant  does  not  preclude  an 
examination  into  the  evidence  by  the 
magistrate,  and  it  is  not  open  to  the  de- 
fendant, on  the  trial,  to  object  to  the 
admissibility  of  testimony  taken  at  the 
preliminary  hearing  on  the  ground  that 
it  is  illegal,  examination  having  been 
waived. 

839.  I.  BighU  of  State. —  In  State 
V.  Brunot,  104  La.  237,  it  was  held  that 
a  waiver  by  the  accused  could  not 
dispense  with  a  preliminary  examina- 
tion demanded  by  the  prosecution,  the 
object  of  such  examination  being  not 
only  to  ascertain  whether  there  is  a 
prima  facie  case  against  the  accused, 
but  to  perpetuate  the  testimony  of  the 
witnesses  against  him. 

630.    I.  Faoto  Held  Kot  to  Constitnte 


837,     1.    State  v.  Spotted  Hawk,  22  Dnreii. —  See  Bishop  v,  Lucy,  21  Tex. 

Mont.   33 ;    State  v.   Shafer,   26   Mont.  Civ.  App.  326. 

II ;  State  v.  District  Ct.,  26  Mont.  275;  831.    4.   SUte  v.  Wright,  15  S.  Dak. 

State  V.  Martin,  29  Mont.  273.  628. 
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839.    m.  EzAMiKATioir  Should  Be  Without  Delat  —  Aetion 

for  Iklie  Imprifonment.  —  See  note  2. 

Waiver  of  Bight  to  Immedlato  Examination.  —  See  note  3. 

833.    IT.  Abjoubficeft  and  Coftikuaitge.  —  See  notes  i,  2. 

Diipoiition  of  Aoeuied  Fending  Adjonmment.  —  See  note  3. 
83S.     Time  for  Which  Hearing  May  Be  A^onmed.  —  See  note  2. 

V.  Jubisdictiof  afd  VEinrE  —  1.  Effect  of  Ezasdnation 
Without  Jurisdiction.  —  See  note  3. 

2.  Where  Held.  —  See  note  5. 

836.  3.  Before  Whom  Held  —  a.  General  Rule  —  Juticei  of 

Peaoe  and  the  Like  —  See  note  I. 

837.  See  note  i. 

Other  Offieere.  —  See  notes  2,  3. 

838.  4.  To  Whom  Warrant  Betumed  -  in  General. — See  notes  i ,  2. 

840.     6.  Change  of  Tenue  —  Julediotions  in  which  Statntet  Are  laap- 
pUeable.  —  See  note  4. 


§33.  8.  When  Delay  It  Hot  Un- 
reaeonable.  —  Where  an  arrest  was  made 
at  four  o'clock  a.  m.  and  the  arrested 
party  waived  a  preliminary  examination 
at  nine  o'clock  a.  m.,  it  was  held  that 


4i,  See  People  v.  McLaughlin,  57  N. 
Y.   App.   Div.   454. 

836.  1.  Ormond  v.  Ball,  120  Ga. 
916. 

Jnriedietion  Confined  to  Townahip  for 


there     was     no     unreasonable     delay.     Whioh  Jnstioe  Comminioned.  —  Where  a 


Bishop  V,  Lucy,  21  Tex.  Civ.  App.  326. 

8.  Sleetion  to  Semain  in  Cnitody. — 
Where  one  under  arrest  on  a  criminal 
charge  waives  his  right  to  an  immediate 
examination,  preferring  to  remain  in 
custody  while  the  police  made  an  in- 
vestigation, he  cannot  afterwards  re- 
cover damages  on  the  ground  that  such 
detention  was  illegal.  Bishop  v,  Lucy, 
21  Tex.  Civ.  App.  326. 

833.  1.  People  v,  Flannelly,  128 
Cal.  83. 

8.  Poetponement  to  Kotiijr  Complainant 

and  Witneeies.  —  See    Matter   of   Blair, 

(Supm.  Ct.  Spec.  JT.)  32  Misc.  (N.  Y.) 

175. 

8.  Neoeeiitj  for  Filing  Information.  — 
In  New  York,  where  a  party  is  arrested 
without  a  warrant,  a  proper  information 
in  writing  must  be  filed  with  the  magis- 
trate in  order  to  give  to  him  jurisdiction 
to  issue  the  commitment.  People  v. 
Crane,  94  N.  Y.  App.  Div.  397. 

835.  8.  Kew  Tork  Stotnte.  — Code 
Crim.  Pro.  N.  Y.,  §  191,  provides  that 
the  examination  must  be  completed  at 
one  session,  unless  the  magistrate,  for 
good  cause  shown,  adjourns  it;  and 
adjournment  cannot  be  for  more  than 
two  days  at  each  time,  unless  by  con- 
sent, or  on  motion  of  the  defendant. 
Matter  v.  Blair,  (Supm.  Ct.  Spec.  T.) 
32  Misc.   (N.  Y.)    175. 

8L    Hall  V.  State,  130  Ala.  139. 


magistrate  issued  a  warrant  returnable 
before  himself,  though  the  complaint 
showed  that  the  alleged  offense  occurred 
in  another  township,  and  upon  his  juris- 
diction being  questioned,  directed  a 
constable  to  take  the  accused  before  a 
magistrate  in  such  other  township,  it 
was  held  that  the  latter  did  not  acquire 
jurisdiction,  and  that  the  prisoner  must 
be  discharged.  People  v.  McLaughlin, 
57  N.  Y.  App.  Div.  454. 

To  What  Caaee  Jnriedietion  Confined.  — 
In  Texas  it  would  seem  that  jurisdiction 
of  a  justice  of  the  peace  to  hold  a  pre- 
liminary examination  extends  only  to 
those  cases  in  which  he  has  no  authority 
to  sit  as  a  trial  court.  Gill  v.  State, 
(Tex.  Crim.  1903)   7^  S.  W.  Rep.  575. 

837.  1.  State  r.  Wright,  15  S.  Dak. 
628. 

8.  U.  S.  V,  Greene,  100  Fed.  Rep. 
941 ;  U.  S.  V.  Yarborough,  122  Fed.  Rep. 

293. 
8.  Van  Buren  v.  State,  65  Neb.  223. 

838.  1.  Ormond  v.  Ball,  120  Ga. 
916 ;  Van  Buren  v.  State,  65  Neb.  223. 

8.  See  Bill  v.  State,  124  Ala.  94,  hold- 
ing that  where  examination  was  had 
before  a  magistrate  other  than  the  one 
issuing  the  warrant,  the  irregularity  was 
waived  by  failure  of  the  defendant  to 
obj  ect. 

840.  4.  Gill  V.  State,  (Tex.  Crlnb 
1903)  76  S.  W.  Rep.  575. 


Supp.  PI.  &  Pr.— 2g 
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849. 
843. 
844. 


note  4. 
845. 

846. 

Modern 
84T. 


VI.  COXPLAIHT  —  1.  Neoesaity  For.  —  See  notes  3,  4. 
2.  Defective  Complaint.  —  See  notes  i,  2. 
Vn.  Waeeaht—  1.  Necessity  For,  —  See  notes  1,2. 
2.  Effect  of  Failure  to  Charge  Proper  Offense  —  See  note  3. 
Yin.  Conduct  of  Exakifatiok  —  1.  In  OeneraL  —  See 

Fsdnral  CovrU.  — See  note  I. 
2.  Bight  of  Accused  to  Be  Present.  —  See  note  2. 
4.  Bepresentation  by  Counsel  —  b.  Accused  —  (2)  Under 
Practice.  —  See  note  8. 
Duty  of  Court  to  Inform  aa  to  Bight.  —  See  note  I . 
Allowanoe  of  Time  to  Soeuro  Counsel.  —  See  note  2. 

6.  Information  as  ta  Charge.  —  See  note  6. 


949.    8.    See  State  v.  Goetz,  65  Kan. 

4.  People  V.  Crane,  '94  N.  Y.  App. 
Div.  397. 

Effect  of  Failure  to  Indone  Filing.  <- 
In  People  v.  Hiltel,  131  Cal.  577,  it  was 
held  that  the  magistrate  did  not  lose 
jurisdiction  through  failure  to  indorse 
the  fact  of  filing  upon  the  complaint, 
all  the  other  proceedings  having  been 
regular. 

943.  1.  State  v,  Newton,  29  Wash. 
Z7Z\  Butler  v.  State,  102  Wis.  364. 

Definite  Crime  Must  Be  Set  Forth.— 
People  V,  Tuthill,  79  N.  Y.  App.  Div. 
34. 

Baview  of  SuAoienoy  of  Complaint.  — 
That  the  sufficiency  of  the  complaint 
may  be  examined  into  by  a  court  on 
habeas  corpus,  see  State  v,  Huegin,  no 
Wis.  189. 

8.  People  V,  Lee  Look,  143  Cal.  216; 
Donaldson  v.  State,  (Tex.  Crim.  1900) 
55  S.  W,  Rep.  826;  State  v.  Newton, 
29  Wash.  373. 

844*  1.  Adams  v.  Coe,  123  Ala. 
664 ;  In  re  Stewart,  60  Kan.  781 ;  State 
V,  ifourex,  30  Wash.  611.  See  also 
Fetkenhauer  v.  State,  112  Wis.  491. 

Preiumption.  —  Where  the  complaint 
was  made  on  information  and  belief, 
and  the  warrant  recites  the  complain- 
ant's examination  on  oath,  but  does  not 
show  to  what  he  testified,  issuance  of 
the  warrant  will  be  presumed  to  have 
been  on  sufficient  evidence.  People  v. 
Rush,  113  Mich.  539,  citing  People  v. 
Whipple,  108  Mich.  587. 

Inoorporation  of  Charge  in  Warrant.  — 
Where  the  affidavit  sets  out  the  charge 
in  full,  and  at  the  foot  the  justice  of 
the  peace  has  added  his  warrant  in 
proper  form,  but  inserting  "to  answer 
the  above  complaint,"  without  reiterat- 


ing the  particulars  of  the  charge,  this 
incorporates  the  charge  in  the  affidavit 
into  and  makes  it  part  of  the  warrant, 
and  is  sufficient.  State  v.  Sharp,  125 
N.  Car.  628. 

2.  In  re  Stewart,  60  Kan.  781.  See 
also  Com.  v.  Leak,  76  S.  W.  Rep.  368, 
25  Ky.  L.  Rep.  761 ;  Louisville  v.  Wehm- 
hoff,  7^  S.  W.  Rep.  876,  25  Ky.  L.  Rep. 

995. 

Defects  in  Warrant  Cured  by  Waiter  of 
Examination.  —  Everson  v.  State,  (Neb. 
1903)  93  N.  W.  Rep.  394. 

8.  See  the  cases  cited  supra,  VIL  2. 
Defective  Complaint, 

4.  State  V.  Huegin,  no  Wis.  189. 

Eight  to  Separate  Examination.  —  In 
People  V.  Bums,  121  Cal.  529,  it  was 
held  that  a  joint  defendant  charged  with 
grand  larceny  has  no  right,  by  statute, 
to  a  separate  preliminary  examination. 

§45.  1.  U.  S.  v.  Greene,  100  Fed. 
Rep.  941. 

8.   State   V.   Beaverstad,    12   N.   Dak. 

527. 

§46«  8.  People  v.  Fuller,  (Supm. 
Ct.  Spec.  T.)  68  N.  Y.  Supp.  742. 

84T.  1.  People  v.  Fuller,  (Supm. 
Ct.  Spec.  T.)  68  N.  Y.  Supp.  74*. 

Presumption.  —  It  will  be  presumed 
that  the  party  was  duly  informed  in 
the  absence  of  evidence  to  the  con- 
trary.     People    r.    Figueroa,    134    Cal. 

159. 

2.  People  V.  Flannelly,  128  Cal.  83, 
holding  six  days  to  be  sufficient ;  People 
V.  Figueroa,  134  Cal.  159,  upholding  an 
allowance  of  one  week. 

6.  People  V.  Wells,  57  N.  Y.  App. 
Div.  140;  People  v.  Fuller,  (Supm.  Ct. 
Spec.  T.)  68  N.  Y.  Supp.  742. 

Waiver  by  Pleading  to  Merits.  —  Where 
the  defendant  pleads  not  guilty,  and 
demands  a  jury  trial,  the  records  of  the 
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848.    6.  Examination  of  Witnesses— ^.  Witnesses  FOR  Prose- 
cution —  (i)  In  General,  —  See  note  6. 

8jlO.    (2)  Right  of  Accused  to  Cross-examine,  —  See  note  2. 

d.  Witnesses  for  Accused  —  vndsr  Modsm  ptmOm.  — 

See  note  6. 

e.  Reduction  of  Testimony  to  Wriung.  —  See 

note  7. 

893.    g.  Signature  to  Testimony  — (i)  By  Witnesses,— 

See  note  1. 

Sflbet  of  Omlnion  to  Sign.  —  See  note  2. 
(2)  By  Magistrate,  —  See  note  3. 

855.  7.  Examination  of  Aconsed  —  b.  Voluntary  State- 
ment —  (3)  Caution  as  to  Effect  of  Statement,  —  See  note  i. 

(4)  Statement  Must  Not  Be  under  Oath.  —  See  note  2, 

856.  (6)  Reduction  to  Writing,  —  See  note  6. 

857.  (8)  Signature  to  Statement  —  By  Xaglitrato.  —  See  note  4. 
8.  Decision    of   Magistrate  —  a.  In    General.  —  See 

notes  5,  6,  7. 

858.  Holding  to  BaU.  —  See  note  i. 


justice  need  not  show  that  the  informa- 
tion was  read  aloud  in  the  hearing  of 
the  accused.  Com.  v.  Fairchild,  21  Pa. 
Co.  Ct  310. 

84S.  a.  See  SUte  v.  Brunot,  X04 
La.  237. 

850.  9.  Com.  v,  Lenousky,  206  Pa. 
St.  2^^. 

e.  U.  S.  V,  Greene,   100  Fed.   Rep. 

941. 

7.  State    V.    Bninot,    104    La.    237; 

Cunning  v.  State,  79  Miss.  284;  People 
V.  Wells,  57  N.  Y.  App.  Div.  140. 

Tnaieript  of  Votes  Taken  on  PreUmi- 
Bary  Sxaxninatloii.  —  In  XJiah,  under 
Rev.  Stat.  1898,  §  4670,  subdiv.  5,  it 
was  held  that  the  statute  does  not  make 
the  transcript  evidence  per  se,  or  make 
the  trial  depend  upon  the  filing  of 
the  same.  State  v.  Morgan,  27  Utah 
103. 

FUittg  of  Tnmiorlpt.  —  See  People  v. 
Eslabe,  127  Cal.  243;  People  v.  Buckley, 
143  Cal.  375. 

Stenoi^plier  Heed  Kot  Be  Sworn.  — 
People  V.  Nunley,  142  Cal.  441. 

853.  1.  Cunning  v.  State,  79  Miss. 
284. 

8.  See  Cunning  v.  State,  79  Miss.  284, 
holding  that  an  unsigned  writing  is  not 
admissible  on  the  trial  to  contradict 
testimony. 

8.  Cunning  v.  State,  79  Miss.  284. 

M5.  1.  McNish  v.  State,  (Fla. 
1903)  34  So.  Rep.  219;  State  v.  An- 
drews, 35  Oregon  388. 


Kay  Be  Uied  aa  Evidence  Only  u 
Againft  Prisoner.  —  See  Aiken  v.  State, 
(Tex.  Crim.  1901)  64  S.  W.  Rep.  57. 

8.  Contra,  Reg.  v.  Bird,  79  L.  T.  N.  S. 
359f  19  Cox  C.  C.  180.  See  also  Gram- 
mar V.  State,  42  Tex.  Crim.  518. 

In  Misiissippi,  since  the  passage  of 
the  act  making  defendants  witnesses  in 
their  own  behalf,  a  defendant's  volun- 
tary sworn  statement,  reduced  to  writ- 
ing by  a  coroner  or  magistrate,  may  be 
offered  against  him  in  the  trial  in  the 
Circuit  Court.    Steele  v.  State,  76  Miss. 

387. 

856.  e.  See  State  v.  Brunot,  104 
La.  237. 

8d7.  4.  Cunning  v.  State,  79  Miss. 
284. 

5.  Jahnke  v.  State,  (Neb.  1903)  94  N. 
W.  Rep.  158;  People  v.  Wells,  57  N.  Y. 
App.  Div.  140;  State  v.  Beaverstad,  u 
N.  Dak.  527. 

6.  People  V.  Wells,  57  N.  Y.  App.  Div. 
X40;   State  V,  Beaverstad,   12  N.  Dak. 

527. 

7.  State  V.  Brunot,  104  La.  237; 
Jahnke  r.  State,  (Neb.  1903)  94  N.  W. 
Rep.  158;  People  v.  Wells,  57  N.  Y. 
App.  Div.  140;  People  v.  Crane,  94  N. 
Y.  App.  Div.  397;  State  v,  Beaverstad, 
12  N.  Dak.  527. 

85§.  1.  State  v.  Brunot,  104  La. 
2Z7 ;  Van  Buren  v.  State,  65  Neb.  223 ; 
Jahnke  v.  State,  (Neb.  1903)  94  N.  W. 
Rep.  158;  People  v.  Van  De  Carr,  87 
N.  Y.  App.  Div.  386. 
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858. 

859. 

Practice 
860. 
861. 

I,  2,  3. 
869. 
863. 
865. 

note  I. 


Begree  of  Offeme.  —  See  note  2. 
Judicial  ]>etenni]iatio]i.  —  See  note  3. 

b.  Sufficiency  of  Evidence  — (2)   Under  Modern 

-  Omeral  Bnle.  —  See  note  2. 

See  note  i. 

Xagiitrate   to    Judge   as   to  Wiight  of  ETidenoo.  —  See    notes 


10.  Betnrn  —  a.  Necessity  For.  —  See  note  i. 
b.  Reason  for  Requirement.  —  See  note  3. 
e.  Termination   of    Magistrate's    Power. 


—  See 


85§»    2.   Compare  People  v,  Shuler,  formally  certified  to  by  the  judge  or 

(Mich.  1904)  98  N.  W.  Rep.  986.  clerk  of  court     State  v.  Wiggins,   50 

8.  Jahnke  v.  State,   (Neb.   1903)   94  La.  Ann.  330. 

N.  W.   Rep.   158.    See  also   People  v.  United     States    CommiMionen  —  So- 

Nogiri,  142  Cal.  596 ;  State  v.  Beaver-  movalB.  —  Where  a  party  is  arrested  for 

stad,  12  N.  Dak.  527;  State  v.  Huegin,  removal  under  Rev.  Stat.  U.  S.,  §  10x4, 


no  Wis.  189. 

859.  S.  Rhea  v.  State,  61  Neb.  15; 
People  V.  Wells,  57  N.  Y.  App.  Div. 
140;  People  V.  Fox,  (Supm.  Ct.  Spec. 
T.)  34  Misc.  (N.  Y.)  82;  State  v, 
Beaverstad,  12  N.  Dak.  527. 

S60«  1.  Rhea  v.  State,  6x  Neb.  15; 
Jahnke  v.  State,  (Neb.  1903)  94  N.  W. 


the  commissioner  should  in  all  cases 
transmit  to  the  judge  a  statement  of  the 
proceedings  had  before  him.  If  the 
prisoner  admits  his  identity,  this  fact 
should  be  certified  to  the  judge.  If  he 
denies  that  he  is  the  person  wanted, 
the  evidence  heard  by  the  commissioner 
should  be  reduced  to  narrative  form  and 


Rep.  158;  U.  S.  Greene,  108  Fed.  Rep.     certified  with  the   rest  of  the   record. 


8x6. 


The    record    certified   by   the    commis' 


861*    1.   People  v.  Beach,  122  Cal.     sioner     should     include     all     evidence 


37 ;  People  r.  Van  De  Carr,  87  N.  Y. 
App.  Div.  386;  People  v.  Fox,  (Supm. 
Ct.  Spec.  T.)  34  Misc.  (N.  Y.)  82; 
State  V,  Beaverstad,  12  N.  Dak.  527; 
U.  S.  V.  Greene,  108  Fed.  Rep.  816. 

9.  See  the  cases  cited  in  the  preceding 
note. 

8.  People  V.  Wells,  57   N.  Y.  App. 


heard,  all  papers  considered,  and  a 
statement  of  the  decision  reached  by  the 
commissioner.  U.  S.  v.  Yarborough, 
122  Fed.  Rep.  293. 

863.  8.  BeBeriptioiiof  Offenie.— The 
information  need  not  be  wholly  based 
upon  the  facts  stated  in  the  complaint 
or  warrant;  the  prosecutor  has  a  right 


Div.  140;  People  v.  McGirr,  (Supm.  Ct.  to  describe  the  offense  as  disclosed  by 
Spec.  T.)  39  Misc.  (N.  Y.)  471 ;  State  the  facts  appearing  upon  the  prelimi- 
V,  Beaverstad,  12  N.  Dak.  527;   State     nary   examination.     People   v.    Karste, 


V.  Huegin,  no  Wis.   189. 
Aeeuied   Fot   Entitled   to   Benefit   of 


132  Mich.  455. 
865.    1.  Amendment   of   Betnrn   bj 


Bonbt.  —  Ex  p.  Richards,  44  Tex.  Crim.    Hagistrate.  —  Where    the    trial    court 


561,  holding  that  the  accused  may  be 
held  for  the  grand  jury  where  there  is 
doubt  whether  an  offense  has  been  com- 
mitted.   See  also  In  re  Belknap,  96  Fed. 


permitted  the  committing  magistrate  to 
amend  his  certificate  to  the  depositions 
taken  before  him  at  the  preliminary 
examination,  at  the  county  seat,  which 


Rep.  614.     Compare  U.  S.  v,  Yarbor-     was  outside  of  his  district  but  in  his 


ough,  122  Fed.  Rep.  293. 

8M«  1.  Cunning  v.  State,  79  Miss. 
284;  Long  V.  State,  81  Miss.  448; 
Gamblin  v.  State,  82  Miss.  73. 

Evidenoe  Cansing  Inne  of  Warrant 
Heed  Hot  Be  Betnmed.  —  See  People  v. 
Rush,  X13  Mich.  539. 

In  Tii^nWftTi^  it  is  not  necessary  that 
testimony  at  the  preliminary  examina- 
tion of  a  person  accused  of  crime  be 


county,  it  was  held  that  this  did  not 
constitute  error,  and  that  the  justice 
had  jurisdiction  to  amend  the  certifi- 
cate with  leave  of  the  court.  State  v. 
McGann,  (Idaho  X90X)  66  Pac.  Rep. 
823. 

Power  to  Approve  and  Aooept  Bail. — 
When  the  committing  magistrate  has 
made  his  returns  to  the  District  Court, 
he    still    has   power   and   authority   to 
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865.    IX.  Effect  of  Ibseoulabitieb  iir  ob  Waet  of  Exax- 
IHATIOH  —  1.  In  Oeneral.  —  See  note  3. 

886.    2.  BaiBing  Objections  —  a.  For  Omission  or  Irregu- 
larities Preceding  Examination.  —  See  note  i. 

b.  For  Want  of  Examination  or  Errors  Therein 

—  (i)   Time  of  Raising.  —  See  note  2. 

867.     (2)  Manner  of  Raising,  —  See  note  I. 

3.  Waiver  of  Objection.  —  See  notes  2,  3. 
869.    XL  Fbocedube  ih  Cases  of  Covcubbent  Jubisdictioh  — 

In  General.  —  See  note  2. 

870.     Bight  of  Aoonsed  to  Demand  Trial  Below.  —  See  note  I. 

871.    XIV.  Opebation  as  Bes  Ad  judicata  —  Pobxeb  Jsop- 

ABDY  —  In  General.  —  See  notes  2,  3. 


accept  and  approve  the  undertaking 
which  is  required  by  his  order,  until 
the  District  Court  acquires  final  juris- 
diction by  the  filing  of  an  information 
or  the  presentment  of  an  indictment. 
State  V.  Lagoni,  (Mont.  1904)  76  Pac. 
Rep.  1044. 

86ft.  3.  People  v.  George,  121  Cal. 
492 ;  Van  Syoc  v.  State,  (Neb.  1903)  96 
N.  W.  Rep.  266. 

866.  1,  See  State  v.  Gofi,  10  Kan. 
App.  286. 

2.  Dinsmore  v.  State,  61  Neb.  418; 
Reed  v.  State,  (Neb.  1902)  92  N.  W. 
Rep.  321. 

867.  1.  Reed  v.  State,  (Neb.  1902) 
92  N.  W.  Rep.  321 ;  Jahnke  v.  State, 
(Neb.  1903)  94  N.  W.  Rep.  158;  Rei- 
noehl  V,  State,  62  Neb.  619;  State  v, 
Rozum,  8  N.  Dak.  548;  Com.  v. 
Qement,  8  Pa.  Dist.  705. 

A  Flea  in  Abatement,  and  not  a  motion 
to  quash,  should  be  interposed  under 
the  practice  in  Kansas  to  raise  the  ques- 
tion in  regard  to  the  lack  of  a  pre- 
liminary examination.  State  v.  Sun- 
nafrank,  (Kan.  1902)  67  Pac.  Rep. 
1103. 

2.  In  re  Brown,  62  Kan.  648;  Dins- 
more  V,  State,  6 1  Neb.  418;  Reinoehl  v. 
State,  62  Neb.  619 ;  People  v.  Meyer, 
(County  Ct.)  26  Misc.  (N.  Y.)  117; 
Com.  V,  Fairchild,  21  Pa.  Co.  Ct.  310. 

8.  Dinsmore  v.  State,  61  Neb.  418; 
People  V.  Meyer,  (County  Ct.)  26  Misc. 
(N.  Y.)    117. 

869.  2.  Donaldson  v.  State,  (Tex. 
Crim.  1900)  55  S.  W.  Rep.  826. 


When  MagiBtrate  Knet  Dispofe  of  Caee« 

—  In  State  v.  McFarland,  121  Ala.  45, 
it  was  held  that  if  one  is  charged  be- 
fore a  magistrate  with  the  commission 
of  a  misdemeanor  which  the  officer  has 
jurisdiction  to  try  and  punish  finally,  he 
cannot  bind  the  defendant  over  to  an- 
swer an  indictment  therefor,  but  must 
proceed  to  try  and  make  final  disposi- 
tion of  the  case. 

870.  1.  In  re  Crandall,  59  Kan. 
671 ;  Gill  v.  State,  (Tex.  Crim.  1903) 
76  S.  W.  Rep.  575. 

In  TennoHoe  it  is  held  that  it  is  the 
duty  of  a  magistrate,  in  bailable  cases, 
to  bind  over  an  offender  to  the  court 
without  a  trial  or  hearing,  when  the 
court  and  grand  jury  of  his  county  are 
in  session.  When  the  grand  jury  is 
in  session  the  magistrate  has  no  author- 
ity to  try  a  criminal  case  except  upon 
a  plea  of  guilty  or  to  ascertain  if  a 
capital  charge  is  bailable.  Davis  v. 
State,  104  Tenn.  553. 

871.  2.  State  v,  Vaughan,  121  Ala. 
41 ;  Spraggins  v.  State,  139  Ala.  93 ; 
Patterson  v.  Police  Judge's  Ct.,  123  Cal. 
453 ;  Mooney  v.  People,  96  111.  App. 
622;  Barnes  v,  Ryan,  174  Mass.  117; 
State  V.  Whalen,  148  Mo.  286;  Thomp- 
son V.  State,  61  Neb.  210;  Van  Buren 
V.  State,  65  Neb.  223 ;  State  v.  Belden, 
69  N.  H.  647;  Campbell  v.  State,  iii 
Wis.  152. 

8.  Spraggins  v.  State,  139  Ala.  93; 
State  V.  Belden,  69  N.  H.  647 ;  Donald- 
son V.  State,  (Tex.  Crim.  1900)  55  S. 
W.  Rep.  826. 
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PREMATURE   SUITS. 

873.  L  Pbematukitt  iir  Oekeral  —  1.  Antecedent  Canae  of 
Action  Esiential  to  Eecovery.  —  See  notes  1,2. 

874.  See  note  i. 

875.  2.  Exceptions  to  Bule  —  sutntory  ExoeptioiiB.  —  See  note  i. 

876.  3.  Dismissal  Without  Prejudice.  —  See  note  i. 

881.    n.  Mahheb  of  Baisiito  Objxgtiov  — 3.  Demnrrer. — 
See  note  I. 

883.    See  note  i. 


873.  1.  Dickerman  v.  New  York, 
etc.,  R.  Co.,  72  Conn.  271  ;  Hauser  v. 
Capital  City  Brewing  Co.,  (N.  J.  1904) 
58  Atl.  Rep.  171 ;  Cowles  v.  Rochester 
Folding  Box  Co.,  179  N.  Y.  87.  See 
also  Morse  r.  Steele,  132  Cal.  456; 
Warren  Deposit  Bank  v.  Barclay,  (Ky. 
190 1 )  60  S.  W.  Rep.  853;  Larrabee  v. 
Southard,  95  Me.  385 ;  Wright  v.  Hay- 
den,  (Supm.  Ct.  Tr.  T.)  31  Misc.  (N. 
Y.)  116;  Clifford  v.  Braun,  71  N.  Y. 
App.  Div.  432 ;  Gulf,  etc.,  R.  Co.  v.  Bar- 
nett,  (Tex.  Civ.  App.  1900)  55  S.  W. 
Rep.  986. 

2.  Gibson  v.  Johnson,  (Ky.  1901)  65 
S.  W.  Rep.  116. 

874.  1.  Morse  v.  Steele,  132  Cal. 
456 ;  Dickerman  v.  New  York,  etc.,  R. 
Co.,  72  Conn.  271. 

AmMidment.  —  In  Oemmons  v,  Gor- 


don, (N.  Y.  City  Ct.  Gen.  T.)  37  Misc. 
(N.  Y.)  835,  it  was  held  that  the  court 
at  special  term  has  no  power  to  grant 
an  amendment  setting  up  a  cause  of 
action  that  did  not  exist  at  the  time 
of  the  commencement  of  the  action. 

875.  1.  In  Texas  the  action  is  not 
prematurely  brought  upon  an  obligation 
before  its  maturity  where  the  suit  is 
commenced  by  attachment  and  judg- 
ment is  not  rendered  until  after  the 
obligation  sued  on  is  due.  Pioneer  Sav., 
etc.,  Co.  V,  Peck,  20  Tex.  Civ.  App.  iii. 

876.  1.  Moloney  v.  Nelson,  158  N. 
Y.  351. 

881*  1.  Smith  V.  Jewell,  71  Conn. 
473 ;  Dickerman  v.  New  York,  etc.,  R, 
Co.,  72  Conn.  271. 

883.  1.  QifFord  v.  Braun,  71  N.  Y. 
App.  Div.  432. 
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891.  I  CoHGSBNiHe  Theib  Aelatiohs  with  TeibdPxbsohs 
—  1.  As  Parties  to  Action*  —  a.  General  Rules  —  (2)  Actions 
Ex  Contractu.  —  See  note  i. 

899.     (3)  Actions  Ex  Delicto  —  (b)  7or  Xiifeaianoe  of  Agont.  — 
See  note  i. 

899.  (5)  Joinder  of  Agent  with  Principal — (a)  Gtneral  Bnla.  — 
See  note  i. 

897.  b.  When  Either  May  Sue  or  Be  Sued  —  (i)  Agent 

as  Party  —  (b)  Under  Coda  Prorisiom  —  Ezooptlons  to  Ooneral  Bnle.  —  See 
note  2. 

898.  (3)  Joindtr  of  Agent  with  Principal,  —  See  note  $. 

899.  2.  Concerning  Fleadingpi  and  Proof — a.  Actions  by 
or  Against  Principai^  —  (i)  On  Contracts,  —  See  note  2. 

901.     Alleging  Antbority  in  Agent.  —  See  note  I. 

Written  Contractf.  —  See  note  2. 
994.    (4)  Order  of  Proof.  —  See  note  2. 

(5)  Pleading  Ratification.  —  See  note  4. 


891.  1.  Thompson  v.  Irwin,  76  Mo. 
App.  418;  Wilson  V,  Wold,  21  Wash. 
398. 

fi93.  1.  Thompson  v,  Irwin,  76  Mo. 
App.  418;  Parlin,  etc.,  Co.  v.  Miller, 
25  Tex.  Civ.  App.  190. 

895.  1.  De  Groot  v.  Clark,  51  N. 
Y.  App.  Div.  606. 

897.  2.  Dorr  Cattle  Co.  v.  Jewett, 
116  Iowa  93 ;  Marine  Ins.  Co.  v,  Walsh- 
Upstill  Coal  Co.,  23  Ohio  Cir.  Ct.  191. 

898.  5.  Lage  v,  Weinstein,  (Supm. 
Ct.  App.  T.)  35  Misc.  (N.  Y.)  298 
Vciiing  16  Encyc.  of  Pl.  and  Pr.  898]  ; 
Eufaula  Grocery  Co.  v.  Missouri  Nat. 
Bank,  118  Ala.  408;  Hoffman  v,  Ander- 
son, 112  Ky.  893;  E.  J.  Codd  Co.  v. 
Parker,  97  Md.  319;  Barrell  v.  Newby, 
(C.  C.  A.)  127  Fed.  Rep.  656. 

Time  of  Election.  —  In  Tew  v.  Wolf- 
sohn,  ^^  N.  Y.  App.  Div.  454,  the  court 
said:  "Assuming  that  the  plaintiff  is 
only  entitled  to  judgment  against  one 
of  the  defendants  and  that  he  must 
elect  which  party  he  intends  to  hold, 
he  cannot  be  required  to  make  that 
election  until  the  close  of  the  ca^. 
♦  ♦  *  There  is  no  conclusive  elec- 
tion until  judgment  is  entered  against 


one  or  the  other  of  the  parties."  See 
also  American  Trading  Co.  r.  Wilson, 
(Supm.  Ct.  Spec.  T.)  37  Misc.  (N.  Y.) 
76;  McLean  v.  Sexton,  44  N.  Y.  App. 
Div.  520. 

899.  2.  Kitchen  i).  Holmes,  42  Ore- 
gon 252  \,c\t\ng  16  Encyc.  of  Pl.  and 
Pr.  899]  ;  Hare  v.  Winterer,  (Neb.  190 1) 
96  N.  W.  Rep.  179. 

901.  1.  Eitoppel  to  Deny  the  Au- 
thority of  the  alleged  agent  must  be 
pleaded  in  Texas  in  order  to  be  availa- 
ble. Swayne  v.  Union  Mut.  L.  Ins.  Co., 
(Tex.  Civ.  App.  1899)  49  S.  W.  Rep. 
SI 8.     See  generally  Estoppel. 

2.  Contract  under  Seal.  —  An  action 
on  a  sealed  instrument  must  be  brought 
by  and  in  the  name  of  a  person  who  is 
a  party  to  it,  even  where  a  seal  is 
unnecessary  to  the  validity  of  the  in- 
strument. Smith  V.  Pierce,  60  N.  Y. 
Supp.  ion,  45  N.  Y.  App.  Div.  628. 

904.  2.  In  niinois  it  is  held  to  be 
improper  practice  to  admit  proof  of  the 
acts  of  an  agent  before  proof  of  the 
agency.    People  v.  Courson,  87  111.  App. 

254. 

4.  Higbee  v.  Trumbauer,  112  Iowa  74 
[citing  16  Encyc.  of  Pl.  and  Pr.  904] ; 
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905,  a.  Actions  By  or  Against  Agents  —  (i)  In  General. 
—  See  note  i. 

906*  (2)  Contracts  with  Words  Descriptio  Persona  —  Agvntt 
M  Deftndaats.  —  See  note  I. 

907.  (4)  Form  of  Action  on  Unauthorised  Contract.  —  See 
note  I. 

910.    c.  Plea   or   Answer— (i^   Denying  Authority   of 

Agent  —  (b)  BoniEl   under   Oath  —  aa.  Actions  Against  Principals  —  In 
Xanni.  —  See  note  2. 

919.  n.  CoNCEBKiHO  Thsib  Belatioks  Ihtee  SB  —  1.  Actions 
by  Prindpal  Against  Agent  —  a.  Form  of  Action.  —  See  note  i. 

915.  b.  Arrest  of  Agents.  —  See  note  i. 

916.  2.  Actions  by  Agent  Against  Principal  —  b.  FOR  COM- 
MISSIONS—  (i)  By  Real-estate  Agents.  —  See  note  2. 

917.  (2)  miscellaneous  Actions  —  Common  Connti.  —  See  note  I. 

918.  Yarioai  Other  Matters.  —  See  note  I. 

919.    c.  Pleading  and  Proof— Donbie  Employment.— See  note  i. 
3.  Accounts  and  Accounting  —  a.  Co'MMON-law  Action 
OF  Account.  —  See  note  3. 

930.  b.  Accounting  in  Equity  — (i)  Bill  by  Principal — 

(a)  In  GeneraL  —  See  note  2. 

931.  See  note  i. 


Lynch  v.  Smyth,  25  Colo.  103;  ICirk- 
patrick  v.  Tarlton,  29  Tex.  Civ.  App. 
276.  Contra,  Lafourche  Transp.  Co.  v, 
Pugh,  52  La.  Ann.  15 17,  holding  that 
proof  of  ratification  was  inadmissible 
under  an  allegation  that  the  contract  in 
question  was  made  by  a  duly  authorized 
agent,  since  to  allow  such  proof  would 
be  "  to  allow  the  plaintiffs  to  shift  -their 
ground  of  action." 
9#5«    1.   Pope  V,  Harter,  66  S.  Car. 

54- 

906.  1.   Danforth    v.    Timmerman, 

65  S.  Car.  259. 

907.  1.  Hallett  v,  Gordon,  128 
Mich.  364. 

910.  8.  Leavenworth  Light,  etc., 
Co.  V,  Waller,  65  Kan.  514,  quoting  16 
Encyc.  op  Pl.  and  Pr.  910,  note. 

913.  1.  Hallett  v,  Gordon,  122 
Mich.  567. 

915.  1.  Carroll  v.  Montgomery,  128 
N.  Car.  278. 

916.  2.  Lemon  v.  De  Wolf,  89 
Minn.  465.     But  see  Mullen  v.  Bower, 

22  Ind.  App.  294,  holding  that  an  aver- 
ment that  the  plaintiff  found  "a  pur- 
chaser" was  sufficient;  Miller  v.  Stevens, 

23  Ind.  App.  365,  to  the  same  effect  as 
the  Mullen  case;  Cannon  v.  Castleman, 

24  Ind.  App.  188;  Lukin  v.  Halderson, 
24  Ind.  App.  645. 


917*  1.  Williams  t^.  Qowes,  75 
Conn.  155. 

91§.  L  BOliofPartienlan.— Where 
a  complaint  states,  in  the  body  of  it, 
a  good  cause  of  action,  specifying  its 
nature,  not  upon  a  general  account  of 
several  items,  but  upon  one  item  alone, 
which  is  set  out,  it  cannot  under  the 
code  be  objected  to  on  demurrer,  on  the 
ground  that  no  bill  of  particulars  is 
made  a  part  of  it.  Cannon  v.  Castle- 
man, 24  Ind.  App.  188. 

919.  1.  Compare  Wolff  v,  Dcn- 
basky,  (N.  Y.  City  Ct.  Gen.  T.)  36 
Misc.  (N.  Y.)  644,  holding  that  under 
a  general  denial  the  defendant  should 
be  allowed  to  prove  that  the  agent  was 
acting  for  both  the  vendor  and  the  pur- 
chaser without  informing  the  defendant 
of  the  double  employment. 

8.   Kemp  v.  Merrill,  92  111.  App.  46. 

990.  2.  Starrett  v,  Brosseau,  208 
111.  408  [citing  16  Encyc.  of  Pl.  and 
Pr.  920] ;  Rose  v.  Durant,  44  N.  Y. 
App.  Div.  381 ;  Underbill  v,  Jordan,  72 
N.  Y.  App.  Div.  72 ;  Rogers  v.  Wheeler, 
89  N.  Y.  App.  Div.  435 ;  Corey  v.  Jen- 
kins, 5  Lack.  Leg.  N.  (Pa.)  115;  Fenno 
V,  Primrose,  116  Fed.  Rep.  49;  McKay 
V.  Hudson,  118  Fed.  Rep.  919. 

931.  1.  Corey  v.  Jenkins,  5  Lack. 
Leg.  N.  (Pa.)  115;  Fenno  v.  Primrose. 
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999*     (o)  GroM-bUl  by  Agent.  —  See  note  2. 
994.    (2)  Bill  by  Agent.  —  See  note  2. 

ii6   Fed.   Rep.   49;    American   Spirits  934.    8.   Giaurant  v.  Maillard,  56  N. 

Mfg.    Co.   V,    Easton,    120    Fed.    Rep.  App.  Div.  11;  Underbill  v.  Jordan,  72 

440.  N.  Y.  App.  Div.  72 ;  Fenno  v.  Primrose, 

MS.    S.   Sowles  V.  Hall,  73  Vt  55.  116  Fed.  Rep.  49. 
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938.  n.  AcTiOK  TO  Ekfobce  Coktbact  of  Substtsrip  — 
1.  Jnrisdiotion  —  Law  or  Equity.  —  See  note  2. 

2.  Venue  of  Action.  —  See  note  3. 
999.    4.  Parties— d.  Defendants— (i)  At  Lazv.—See  note  2. 
930.    See  notes  i,  2. 

939.  6.   Pleading  — /z.    Declaration    or    Complaint  — 
{i)  In  General,  —  See  note  3. 

934.    b.  Plea  or  Answer  —  (i)  What  Surety  May  Plead 

—  DefenMt  Available  to  Principal.  —  See  note  I. 

2)  Requisites  of  Plea  or  Answer,  —  See  note  2. 
939.    (3^  Indulgence  to  Principal.  —  See  note  2. 

4)  Failure  to  Sue  Principal  After  Notice,  —  See  note  3. 

5)  Necessity  of  Special  Plea  —  BoleaM  of  Surety.  —  See 


936. 

note  I. 


•dS.  2.  Eleetion  of  Bemedies.  ^ 
Where  a  party  can  bring  an  action  in  the 
chancery  court  or  the  law  court,  he 
should  be  required  to  elect  between  the 
jurisdictions.  Both  actions  cannot  be 
brought  at  the  same  time.  Kendrick  v. 
Moss,  104  Tenn.  376. 

8.  Beiidenoe  of  Either.  —  That  the 
principal  and  surety  may  be  sued  in  the 
county  of  the  residence  of  either,  see 
Heard  v.  Tappan,  116  Ga.  930. 

939.  2.  Home  v.  Tartt,  76  Miss. 
304 ;  Cole  Mfg.  Co.  v.  Morton,  24  Mont. 
58 ;  Pacific  Bridge  Co.  r.'  U.  S.  Fidelity, 
etc.,  Co.,  33  Wash.  47. 

930*  1.  Kendrick  v.  Moss,  104 
Tenn.  376.  - 

2.  Wheeler  v,  Rohrer,  21  Ind.  App. 
477 ;  American  Surety  Co.  r.  Lauber, 
22  Ind.  App.  526. 

Separate  Actioiu  Against  Both  at  the 
same  time  cannot  be  maintained.  Ken- 
drick V,  Moss,  104  Tenn.  ^76. 

933.  8.  Fidelity,  etc.,  Co.  v,  Robert- 
son, 136  Ala.  379;  Merkley  v.  U.  S. 
Fidelity,  etc.,  Co.,  (Ky.  1903)  73  S.  W. 
Rep.  1 126. 

934*  1.  Scarratt  v.  Cook  Brewing 
Co.,  117  Ga.  181 ;  Brink  v,  Bartlett,  105 
La.  336 ;  Aeschlimann  v.  Presbyterian 
Hospital,  29  N.  Y.  App.  Div.  630 ;  Flagg 
V.  Locke,  74  Vt.  320. 


Jodgment   by  Fraud  or   Collniion.  — 

Whenever  the  judgment  against  the 
principal  is  the  result  of  fraud  or  collu- 
sion, then  in  equity  the  surety  may  make 
any  defense  which  the  principal  might 
have  made  in  the  original  suit.  Elder 
V,  Prussing,  10 1  111.  App.  655. 

2.  Koppitz-Melchers  Brewing  Co.  v, 
Schultz,  68  Ohio  St.  407. 

Konoomplianoe  by  Creditor  with  Con- 
tract. —  Sureties  on  a  bond  are  not 
estopped  from  showing  noncompliance 
by  the  plaintiff  with  the  contract  be- 
cause they  had  previously  denied  any 
liability  on  the  bond.  De  Mattos  v. 
Jordan,  20  Wash.  315. 

93$.  2.  National  Citizens'  Bank  v, 
Toplitz,  178  N.  Y.  464,  aMrming  8i  N. 
Y.  App.  Div.  593. 

8.  As  to  Waiver  of  ITotioe  to  Sue,  see 
Rotting  V,  Cleman,  20  Wash.  116. 

Allegation  of  Kegligenoe  in  Bringing 
Snlt.  —  In  Carlile  v.  People,  27  Colo, 
116,  without  deciding  whether  the  neg- 
ligence of  the  obligee  in  instituting  pro- 
ceedings would  release  the  surety,  the 
court  held  that  the  plea  was  insufficient 
in  that  it  did  not  show  any  facts  tend- 
ing to  show  negligence,  the  negligence 
being  simply  alleged  in  general  terms. 

936.  1.  Kunzweiler V.Lehman,  (Supm. 
Ct.    Tr.    T.)    34    Misc.    (N.    Y.)    466; 
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937.  c.  Pleading  and  Proof.  —  See  note  3. 

938.  7.  Jndgment.  —  See  note  2. 

939.  Joint  Judgment.  —  See  note  I. 

ni.  ACTIOK  TO  EKPOBGE  COVTSAGT  OF  OVABAHTTBHIP  — 

1.  Form  of  Action  -—  a.  Assumpsit.  —  See  note  3. 

940.  2.  Parties  — «.  Plaintiffs  — (i)  At  Common  Law. — 
See  note  4. 

949.    b.  Defendants  —  (i)  In  General.  —  See  note  i. 
(2)  Joinder  of  Principal  Obligor.  —  See  note  2. 
By  statute.  —  See  note  3. 

943.    8.  Pleading  — ^7.  Declaration  or  Complaint  —  (i) 
Setting  Out  Terms  of  Contract.  —  See  note  i. 


Turner  v.  Stewart,  51  W.  Va.  493, 
holding  that  the  objection  that  a 
surety  is  released  by  reason  of  indul- 
gence granted  to  the  principal  cannot 
be  made  by  mere  exception  to  the  report 
of  a  commissioner,  but  must  be  made  by 
answer  or  other  proper  pleading. 

In  niinoii  the  defense  of  an  exten- 
sion of  time  to  the  principal  debtor 
is  admissible  under  the  general  issue, 
although  it  is  usually  pleaded  specially. 
Burgett  V,  Strean,  85  111.  App.  72. 

937.  8.  Evidence  Admiisible  under 
Oeneral  Benial. —  Under  a  general  de- 
nial the  defendants  cannot  show  that 
the  note  in  suit  was  altered,  after  it 
had  been  delivered,  by  adding  the  name 
of  another  indorser.  Connor  v.  Thorn- 
ton, (Tex.  Civ.  App.  1899)  51  S.  W. 
Rep.  354. 

In  an  action  on  an  insurance  agent's 
bond,  the  surety  may  show  under  a 
general  denial  that  a  settlement  was 
made  by  a  note  due  at  a  future  day. 
Riner  v.  New  Hampshire  F.  Ins.  Co., 
9   Wyo.   81. 

93§*  8.  Maxwell  v.  Home  F.  Ins. 
Co.,  57  Neb.  207;  Blaco  v.  State,  58 
Neb.  557 ;  Robinson  v.  Chamberlain,  29 
Tex.  Civ.  App.  170. 

Separate  Judgments  entered  in  favor 
of  principal  and  sureties,  where  no 
injury  to  the  plaintiff  appeared,  have 
been  held  to  be  unobjectionable,  since 
the  defendants  might  have  been  sued 
severally.  Western  Twine  Co.  v, 
Wright,  II  S.  Dak.  521. 

939.  1.  Brownlee  v.  Young,  25 
Mont.  38:  Trester  v.  Pike,  60  Neb.  510. 

8.  See  Middle  States  Loan,  etc.,  Co. 
V.  Engle,  45  W.  Va.  588. 

940.  4.  Woonsocket  Rubber  Co.  v. 
Banigan,  21   R.  I.  146. 

94a.  1.  Penn  Tobacco  Co.  v.  Le- 
man,  109  Ga.  428. 


2.  Compare  Hill  v.  Combs,  92  Mo. 
App.  242,  wherein  the  court  said,  com- 
menting on  the  decision  in  Maddox  v. 
Duncan,  143  Mo.  613 :  "  We  take  it 
from  the  language  employed  in  the 
above  excerpt  that  the  court  meant 
to  decide  and  did  decide  that  the  maker 
and  guarantor  of  a  promissory  note  may 
be  sued  thereon  jointly.  But  it  may 
be  that  we  are  in  error  in  supposing 
the  case  has  gone  to  this  extent;  but 
whether  this  is  the  one  way  or  the 
other  is  perhaps  unimportant  in  the 
present  case." 

8.  See  Zerkle  v.  Price,  7  Ohio  Dec. 
465,  5  Ohio  N.  P.  480;  Dublin  Cotton- 
Oil  Co.  V,  Robinson,  (Tex.  Civ.  App. 
1899)  50  S.  W.  Rep.  1054. 

943.  1.  Manner  of  Setting  Out  Guar- 
anty. —  It  is  not  essential  that  the  debt 
payment  of  which  is  guaranteed  should 
be  described  in  the  complaint  with 
minute  particularity.  Hernley  v,  Bran- 
num,  2^  Ind.  App.  388. 

Kecessity  of  Exhibitf.  —  When  the 
terms  of  a  contract  for  merchandise  are 
in  writing,  and  are  set  forth  in  the 
petition,  as  well  as  the  material  por- 
tions of  the  order,  payment  of  which  is 
guaranteed,  if  is  not  necessary  to  at- 
tach as  exhibits  to  the  petition  either 
the  contract  or  the  order  for  goods. 
Penn  Tobacco  Co.  v,  Leman,   109  Ga. 

Legal  Effect.  —  A  declaration  alleg- 
ing that  a  contract  was  made  with 
a  third  party  who  was  "the  agent  of 
plaintiff"  is  defective  in  that  it  does 
not  state  that  the  contract  with  the 
third  party  became  in  law  a  contract 
with  the  plaintiff.  A  contract  or  a 
written  instrument  should  be  stated  ac- 
cording to  its  legal  effect.  Blooming- 
ton  Min.  Co.  V.  Searles,  64  N.  J.  L. 
525. 
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Allegation  of  Consideration.  —  See  note  i. 
Averment  that   Guaranty  Was  in  Writing.  —  See 


044. 
045. 

note  I. 

(4)  Alleging  Performance  of  Conditions  Precedent —  (b) 
Votiee  of  AeoeptanM  —  KooMiity  of  Alloging.  —  See  note  3. 

046.  (0)  Domand  on  Prineipal  Obligor.  —  See  note  3. 

047.  (d)  Notieo  of  Bofftnlt  of  Fiinoipal  Obligor  —  Neoesilty  of  ProTing 
AHagation.  —  See  note  3. 

[0)  Diligoneo  in  Pursuing  PrinoipaL  —  See  note  4. 
>ee  note  i. 


048. 

040. 

note  3. 
050. 


(5)  Default  of  Principal. — See  note  2. 
b.l 


Plea     or     Answer  —  (i)    In     General.  —  See 


(3)  Special  Plea.  —  See  note  2. 
4.  Questiona  for  Jury.  —  See  note  3. 

051.     17.   ACTIOK   BT  SlTEETY   AOAIKBT   PBINCIPAL  —  1.   Jorls- 

diotioa  —  a.  In  Equity.  —  See  note  2. 
059.    b.  At  Law.  —  See  note  i. 


944.  1.  SoAcienoj  of  Allogation.— 
When  a  petition  instituting  a  suit  on  a 
written  contract  of  guaranty  alleges  that 
such  contract  was  made  "  upon  sufficient 
consideration "  such  allegation  of  con- 
sideration is  sufficient,  if  other  proper 
averments  are  made  to  show  a  cause  of 
action.     Oslin  v.  Telford,  108  Ga.  803. 

fl45.  1.  Willdnson-Gaddis  Co.  v. 
Van  Riper,  63  N.  J.  L.  394. 

3.  John  Deere  Plow  Co.  v.  McCul- 
lough,  102  Mo.  App.  458. 

M6»    8.   Wilkinson-Gaddis     Co.     v. 
Van  Riper,  63  N.  J.  L.  394. 
047.    S.  Jenness  v.  Barron,  95  Me. 

531. 

4.  Middle  States  Loan,  etc.,  Co.  v. 
Engle.  45  W.  Va.  588. 

M8.  1.  Hemley  v,  Brannum,  23 
Ind.  App.  388 ;  Wilkinson-Gaddis  Co.  v. 
Van  Riper,  63  N.  J.  L.  394. 

9.  McKibben  v.  Ripley,  (Neb.  190 1) 
95  N.  W.  Rep.  1046. 

Whon  Allogation  of  Prinoipal's  Dofikolt 
UnneesMiry.  —  In  New  Jersey  it  is  held 
that  where  a  contract  of  suretyship  or 
guaranty  is  to  pay  the  debt  of  another, 
contracted  at  the  same  time  with  the 
engagement  to  pay  or  subsequent 
thereto,  and  included  therein,  and  is 
not  an  agreement  or  guaranty  for  the 
collection  of  the  debt  merely,  it  is  origi- 
nal in  character,  and  not  collateral,  and 
binds  the  party  making  it  equally  with 
the  principal  debtor;  and  the  default 
of  the  principal  need  not  be  alleged. 


Wilkinson-Gaddis  Co.  v.  Van  Riper,  63 
N.  J.  L.  394. 

949.  3.  Denying  Tormi  of  Guaranty. 
—  A  defendant  cannot,  under  the  gen- 
eral issue,  put  in  testimony  which  tends 
to  show  that  his  liability  was  that  of 
an  indorser  and  not  that  of  a  guaran- 
tor. Such  evidence  would  be  equiva- 
lent to  permitting  the  defendant  to  con- 
tradict by  oral  testimony  the  terms  of 
the  written  guaranty,  and  in  effect  to 
deny  its  execution,  which  cannot  be 
done  in  the  absence  of  a  plea  denying 
the  execution,  verified  by  affidavit 
Davis  V.  Wolff  Mfg.  Co.,  84  111.  App. 
579. 

Eztoniion  of  Time  on  the  guaranteed 
debt  must  be  pleaded  to  be  available. 
Bishop  V.  Hart,  114  Iowa  96.  See  also 
National  Radiator  Co.  v,  Hull,  79  N. 
Y.  App.  Div.  109. 

9ftO.  2.  Mamerow  v.  National  Lead 
Co.,  98  III.  App.  460.  « 

3.  Qneetions  of  AppUeation  of  Paymonti 
under  direction  of  the  principal  debtor, 
as  between  a  guaranteed  account  and 
other  accounts,  are  for  the  jury. 
Bishop  V,  Hart,  114  Iowa  96. 

951.  8.  Roberts  v,  American  Bond- 
ing, etc.,  Co.,  83  111.  App.  463. 

959.  1.  Christian  v.  Highlands,  32 
Ind.  App.  104;  May  r.  Ball,  108  Ky. 
180;  Kirby  v.  Barlow,  (Supm.  Ct  Spec 
T.)  33  Misc.  (N.  Y.)  254,  affirmed 
(Supm.  Ct.  App.  Div.)  70  N.  Y.  Supp. 
1141. 
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958.    VI  Action  bt  Subett  Against  Cosubett  —  1   Juriidic- 

tion  —  Whether  in  Equity  or  at  Law.  —  See  note  3. 

959.  Cononrrent  Jnriidiction  of  Equity  and  Law.  —  See  notes  2»  3. 

960.  2.  Venue  of  Action.  —  See  note  i. 

3.  Form  of  Action  —  Money  Paid.  —  See  note  2. 

961.  6.  Parties  —  b.  Defendants  —  At  Uw.  —  See  note  2. 
In  Equity.  —  See  note  3. 

969.    6.  Pleading  — a.  In  General.  — See  note  i. 


M§.    8*   Dysart  v.   Crow,   170   Mo. 

375. 

959.  2.  Dysart  v.  Crow,  170  Mo. 
Z7S\  Weston  v.  Eliott,  72  N.  H.  336; 
Thompson  v.  Hibbs,  (Oregon  1904)  76 
Pac.  Rep.  778. 

8.  Dysart  v.  Crow,  170  Mo.  275. 

960.  1.  In  Ohio  the  rule  of  the  text 
seems  also  to  obtain.  See  Daum  v. 
Kehnast,  9  Ohio  Cir.  Dec.  867,  18  Ohio 
Cir.  Ct  I. 


8.  Porter  v.  Horton,  80  111.  App.  333. 

961.  8.  Thompson  v.  Hibbs,  (Ore- 
gon 1904)  7^  Pac.  Rep.  778. 

3.  Dysart  v.  Crow,  ^70  Mo.  1175; 
Daum  V.  Kehnast,  9  Ohio  Cir.  Dec.  867, 
18  Ohio  Cir.  Ct.  i ;  Thompson  v.  Hibbs, 
(Oregon  1904)   76  Pac.  Rep.  778. 

963.  1.  Thompson  v.  Hibbs,  (Ore- 
gon 1904)  76  Pac.  Rep.  778,  in  which 
case  failure  to  set  out  sufficient  facts 
was  cured  by  amendment 
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971.  n.  Hethods  of  Absebtikg  Fbiyilegs  — 3.  Hotion  to 
Court  —  a.  In  General  —  senrioa  of  Prooeas  set  Aiide.  —  See  note  i. 

979.  3.  Plea  in  Abatement.  —  See  note  4. 

986.  m.  Waiyeb  of  Pbiyilegs—  1.  In  General  —  See  notes 
2  %• 

'  987.  2.  Giving  Baa  —  See  note  i. 

988.  3.  Appearing  and  Answering  to  Merits.  —  See  note  i. 


9T1.  1.  Murray  v,  Wilcox,  122 
Iowa  188;  Bolz  V,  Crone,  64  Kan.  570; 
Whitman  v.  Sheets,  11  Ohio  Cir.  Dec. 
179;  Western  New  York,  etc.,  R.  Co. 
v.  Clermont,  etc.,  R.  Co.,  9  Pa.  Dist. 
299 ;  Ferree  v.  Pierce,  25  Pa.  Co.  Ct.  112. 

9T9.  4.  Dickinson  v,  Farwell,  71 
N.  H.  213. 

9§6.  8.  Weston  v.  Citizens'  Nat. 
Bank,  64  N.  Y.  App.  Div,  145. 

3.  White  V.  Marshall,  23  Ohio  Cir. 
Ct  376. 

987.  1.  Ralston  v,  Tobin,  23  Pa. 
Co.  Ct.  SS6. 

Baleua  by  Giving  Bail  Approved.  — 
Dickinson  v,  Farwell,  71  N.  H.  213, 
wherein  the  court  said :  "  The  release 
can  usually  be  effected  more  conven- 
iently, expeditiously,  and  surely  by  giv- 
ing bail  than  in  either  of  the  other 
methods  provided  by  law.  It  is  appar- 
ent that  the  hearing  before  the  referee 
in  this  case  must  have  been  more  or 
less  delayed  and  embarrassed  if  the 
defendant,  instead  of  giving  bail,  had 
attempted  to  procure  a  discharge  by 
applying  to  a  justice  of  the  court  for 
a  release  or  for  a  writ  of  habeas  corpus. 
♦  *  ♦  Freedom  to  give  bail  without 
prejudice  to  the  rights  of  the  witnesses 
is  as  necessary  to  protect  the  adminis- 


tration of  justice  as  is  exemption  from 
the  service  of  process." 

In  Ohio  it  amounts  to  a  waiver  of 
privilege  from  arrest  in  a  civil  action 
under  Rev.  Stat.,  §  5457,  where  a  per- 
son indicted  and  brought  within  the 
court's  jurisdiction  by  extradition  ap- 
pears to  the  court  and  tenders  issues  of 
fact  which  go  not  only  to  his  right  to 
bail,  but  can  be  determined  only  by  a 
trial  of  the  action,  such  as  that  the 
plaintiff  is  trying  to  keep  the  bail 
large  in  order  to  oppress  him ;  that 
he  is  a  man  of  limited  means;  that  the 
object  of  arrest  is  to  force  him  to  sur- 
render certain  property  to  the  plaintiff; 
and  that  he  has  a  defense  to  the  plain- 
tiff's petition.  White  v.  Marshall,  23 
Ohio  Cir.  Ct.  376. 

9§§.  1.  See  White  v.  Marshall,  23 
Ohio  Cir.  Ct.  zyd,  holding  that  service 
will  not  be  set  aside  after  the  appear- 
ance of  the  party,  unless  there  has  been 
an  abuse  of  process,  such  as  where  the 
party  has  been  decoyed  into  the  state 
that  service  might  be  made  on  him 
or  brought  within  the  jurisdiction  of 
the  court  by  fraud  and  false  pretenses, 
and  even  then,  not  because  the  party  is 
entitled  to  have  the  service  set  aside, 
but  because  of  the  fraud  upon  the  court 
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990.     IndietflMiit.  —  See  note  I. 

Fighting  Together.  —  See  note  3. 


900.  1.  Aidinff  and  Abetting  Prise 
Fight.  —  An  indictment  under  Pen. 
Code  N.  Y.,  S  458,  for  instigating,  aid- 
ing, and  abetting  a  "  ring  or  prize  fight  " 
is  sufficient  although  it  does  not  follow 
the  exact  language  of  the  statute,  if  the 
evidence  is  such  that  the  jury  might 
properly  arrive  at  the  conclusion  that 
the  contest  which  is  admitted  to  have 
taken  place  was  a  ring  or  prize  fight. 
People  V.  Finucan,  80  N.  Y.  App.  Div. 
407. 

8.   Sngnging   m   PrinetptL—An  in- 


dictment under  the  IndiatMi  statute  pro- 
viding that  "whoever  engages  as  prin- 
cipal in  any  prize  fight  ♦  *  ♦  shall 
be  fined,"  etc.,  is  sufficient  where  it  al- 
leges that  the  defendant,  by  and  in  pur- 
suance of  a  previous  arrangement  and 
appointment  with  another  "so  to  do, 
did  then  and  there  unlawfully  engage  as 
a  principal  "  with  such  other  person,  "  in 
a  fight  between  each  other  with  their 
fists  for  and  ilt>on  a  certain  wager," 
to  the  prosecuting  attorney  unknown. 
State  V,  Patton,  159  Ind.  248. 
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994.  L  Ot  DoKESTio  Wills  Oeveballt  —  1.  Varioiui  Forms 
of  Probate  and  Contest  —  in  English  XcelMiMtieal  Cmurti.  —  See  note  2. 

995,  In  United  States.  —  See  note  2. 

996,  Wills  of  Baal  EsUta.  —  See  note  2. 

997.  2.  Application  for  Probate  —  a.  Who  May  Apply  — 

Szeentor  or  Any  Fenon  Intoreeted.  —  See  note  3. 

998»    See  note  i. 

Intorest  of  Applioant.  —  See  note  3. 

999.    i.  Form  and  Contents  of  Application  —  Form. — 
See  note  4. 

Contonts.  —  See  note  7. 


M4«  3.  Malone  v,  Cornelius,  34 
Oregon  192. 

7or  Othor  Ameriean  Gases  describing 
the  probate  in  common  and  in  solemn 
form  in  the  English  ecclesiastical  courts 
and  the  effect  thereof  see  O'Callaghan 
If.  O'Brien,  116  Fed.  Rep.  934  letting 
16  Encyc.  of  Pl.  and  Pr.  993,  994,  the 
whole  text  paragraph]  ;  Sutton  v.  Han- 
cock, 118  Ga.  436;  Claussenius  v.  Claus- 
senius,  179  111.  545;  Watson  v.  Alder- 
son,  146  Mo.  333;  In  re  Cartwright, 
(N.  J.  1902)  51  Atl.  Rep.  713,  affirmed 
Murray  v.  Lynch,  54  Atl.  Rep.  11 24;  In 
re  Hodnett,  65  N.  J.  Eq.  329. 

905.  8.  Snbstanoe  of  Some  of  the  Stat- 
ntee  and  Constraotion  Thereof  —  In  Ken- 
tucky. —  See  for  constructions  of  the 
statute  cited  in  the  original  note,  Davies 
V.  Leete,  1 1 1  Ky.  659 ;  Bohannon  v. 
Tabbin,  (Ky.  1903)  76  S.  W.  Rep.  46. 

In  New  York.  —  Matter  of  Babcock, 
(Surrogate  Ct.)  42  Misc.  (N.  Y.)  235, 
stating  the  doctrine  of  Matter  of  Beck, 
6  N.  Y.  App.  Div.  211,  set  out  in  the 
original  note;  Matter  of  Austin,  35  N. 
Y.  App.  Div.  278,  affirmed  165  N.  Y. 
667,  following  Matter  of  Beck,  6  N.  Y. 
App.  Div.  211.  See  also  Matter  of 
Wells,  45  N.  Y.  App.  Div.  626 ;  Matter 
of  Brand,  68  N.  Y.  App.  Div.  226, 

In  Oregon  an  heir  and  legatee  who 
presents  a  will  for  probate  is  injuri- 
ously affected  in  her  substantial  rights 
by  the  refusal  of  the  County  Court  to 
admit  to  probate,  and  is  entitled  to  a 
bill  of  review.  Malone  v.  Cornelius,  34 
Oregon  192. 


996*  8.  See  Davies  v.  Leete,  zii 
Ky.  659;  May  v.  Boyd,  97  Me.  398; 
Naylor  v.  Brown,  (County  Ct.)  32  Misc. 
(N.  Y.)  298;  Reeves  V.  Hager,  10 1 
Tenn.  712. 

99T.  8.  Ward  v.  Brown,  53  W.  Va. 
236,  quoting  16  Encyc.  op  Pl.  and  Pr. 
997,  the  whole  text  paragraph. 

Death  of  Exeontor  Pending  BoTiew.  — 
On  the  death  of  the  executor  named  in 
a  will  pending  review  on  writ  of  error 
of  a  judgment  denying  probate,  persons 
named  in  the  alleged  will  as  legatees 
or  devisees  may  be  made  parties  to  the 
case  as  plaintiffs  in  error.  Scott  v. 
McKee,  105  Ga.  256. 

99§.  1.  Miller  v.  Coulter,  156  Ind. 
290.  See  also  Woodruff  v.  Hundley, 
127  Ala.  640. 

Compelling  Custodian  of  Will  to  Prodnoe 
It. —  See  Blackman  v,  Edsall,  17  Colo. 
App.  429. 

One  Claiming  Title  by  Deed  from 
the  devisee  may  have  the  will  pro- 
bated. Hanley  v,  Kraftczyk,  119  Wis. 
35a. 

3.  Infuti  desiring  to  obtain  the  pro- 
bate of  a  will  may  institute  a  proceed- 
ing therefor  by  a  next  friend,  and 
through  him  may  appeal  from  a  deci- 
sion of  the  probate  court  rejecting  a 
will.    Schnee  v,  Schnee,  61  Kan.  643. 

990.  4.  Miller  r.  Coulter,  156  Ind. 
290. 

7.  Prodnotion  of  Original  Will.  —  If  the 
request  to  admit  the  instrument  to  pro- 
bate is  presented  in  the  form  of  a  peti- 
tion, the  original  instrument  must  be 
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1000.     See  note  i. 

3.  Bepropounding  Will  Once  Probated  or  Eejeeted  —  WiU 
Onee  fiejeotad.  —  See  note  5. 

1003.  5.  Hotice  of  Proceedings  for  Probate  or  Contest  —  Hooot- 
sity  and  Charaeter  of  Votioe.  —  See  notes  4,  5. 

Objeotion  for  Want  of  Notice.  —  See  notes  6,  /. 

1004.  Collateral  Attaok  for  Want  of  Votice.  —  See  note  2. 

1005.  6.  Hearing  on  Applications  Hot  Formally  Contested  — 

In  General.  —  See  note  2. 


produced  to  the  ^  court,  but  no  copy  of 
it  need  be  filed  with  the  petition. 
Neither  is  such  petition  subject  to  de- 
murrer. Miller  v.  Coulter,  1 56  Ind.  390. 
Death  of  Testator.  —  An  application 
alleging  that  the  testator  "  at  the  time  of 
and  before  his  death  **  had  his  domicil 
in  a  named  county,  and  "  at  the  time 
of  his  death "  was  seized  of  certain 
property,  etc.,  sufficiently  avers  that  the 
testator  is  dead.  Bradshaw  v.  Roberts, 
(Tex.  Civ.  App.  1899)  52  S.  W.  Rep. 

574. 

1000.  1.  See  McDonnell  v.  Far- 
row, 132  Ala.  227,  holding  that  under 
the  Alabama  Code  an  allegation  that  the 
testator  at  the  time  of  his  death  was 
an  inhabitant  of  the  county  in  whose 
court  the  will  was  offered  was  proper; 
Wright  V.  Simpson,  200  III.  56,  setting 
forth  the  Illinois  statute. 

Teetator'i  Sesidenoe.  —  Under  Ball. 
Annot.  Codes  and  Stat.  Wash.  (1897), 
§  6087,  a  petition  for  probate  need  not 
show  the  testator's  place  of  residence, 
since  that  is  not  a  jurisdictional  fact. 
Higgins  V.  Nethery,  30  Wash.  239. 

6.  Partiei  Hot  Cited  or  under  Disability. 
—  Code  Civ.  Pro.  N.  Y.,  §  2626,  re- 
lating to  the  conclusive  character  of  a 
decree  admitting  a  will  of  personal 
property  to  probate,  does  not  make  a 
decree  refusing  to  admit  such  a  will  to 
probate  binding  upon  a  person  not  a 
party  to  the  proceeding,  and  such  a 
person  may  again  present  the  will  for 
probate  under  section  2614  &°<i  have 
the  question  of  its  proper  execution  and 
validity  determined.  Matter  of  Tilden, 
56  N.  Y.  App.  Div.  277, 

1003.  4.  Matter  of  Davis,  136  Cal. 
590. 

5.  Matter  of  Davis,  136  Cal.  590; 
Flood  V.  Kerwin,  113  Wis.  673. 

Aa  to  Snfficiency  of  Hotice  and  proof 
thereof  in  respect  of  compliance  with 
various  statutory  provisions,  see  Wright 
V.  Simpson,  200  111.  56 ;  McGeath  v. 
Starr,  157  Ind.  320;  Duperier  v.  Ber- 


vard,  107  La.  91 ;  Stanley  v.  Safe  De- 
posit, etc.,  Co.,  88  Md.  401;  Flood  v, 
Kerwin,  113  Wis.  673;  O'Callaghan  v, 
O'Brien,  116  Fed.  Rep.  934. 

e.  Appearanoe  and  Answer.  —  Leach 
V.  Burr,  188  U.  S.  510. 

7.  Duperier  v.  Bervard,  107  La.  91. 

1004.  S.  In  Personam.  —  See  Flood 
V.  Kerwin,  113  Wis.  673. 

In  Sem. —  Matter  of  Carpenter,  127 
Cal.  582 ;  Matter  of  Davis,  136  Cal.  590; 
De  Witt  County  v.  Leeper,  209  111.  133 ; 
Davies  v,  Leete,  11 1  Ky.  659;  Reeves 
V.  Hager,  101  Tenn.  712;  Glover  v. 
Coit,  (Tex.  Civ.  App.  1904)  81  S.  W. 
Rep.  136. 

1005.  8.  Colorado.  —  Blackman  v. 
Edsall,  17  Colo.  App.  429,  setting  forth 
the  practice. 

In  Illinoii.  —  The  question  whether 
an  instrument  is  entitled  to  probate  is 
for  the  court  without  a  jury,  both  in 
the  probate  court  and  on  appeal  to  the 
Circuit  Court.  But  if  a  party  interested 
desires  to  broaden  the  inquiry  and  chal- 
lenge the  mental  capacity  of  the  testa- 
tor to  execute  the  instrument,  or  show 
that  he  was  unduly  and  improperly  in- 
fluenced to  execute  it,  and  to  have  such 
questions  tried  by  a  jury,  he  must  re- 
sort to  a  bill  in  chancery.  Claussenius 
V.  Gaussenius,  179  111.  545;  Moody  v. 
Found,  208  III.  78. 

ITnder  the  Oregon  Statute  no  citation 
is  necessary  or  required,  but  the  probate 
of  a  will  is  wholly  an  ex  parte  proceed- 
ing. It  is  made  by  the  presentation  of 
the  will  to  the  proper  County  Court, 
together  with  a  verified  petition  for 
its  admission  to  probate,  setting  forth 
facts  necessary  to  give  jurisdiction  to 
the  court,  and  the  production  of  com- 
petent evidence  of  its  validity.  When- 
ever an  instrument  purporting  to  be  the 
last  will  and  testament  of  a  deceased 
person  is  presented  for  probate,  it  is 
the  duty  of  the  court  to  hear  the  wit- 
nesses as  to  its  due  execution,  and  if 
they  show  ex  parte  the  instrument  of- 
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1 OOO.     Continuanoe  or  Poitponement.  —  See  note  I . 

7.  Time  for  Contesting  Probated  WilL  —  See  note  2. 

1007.  See  note  i. 

8.  Form  of  Contest  —  In  Writing.  —  See  note  4. 

1008.  9.  Parties  to  Formal  Contests  —  a.  GENERAL  RULE. — 
See  note  3. 

b.  Plaintiffs  or  Contestants  —  (2)  Parties  Not 
Heard  at  Original  Probate.  —  See  note  10. 


fered  to  be  the  will  of  the  deceased, 
it  must  be  admitted  to  probate,  and 
letters  testamentary  issued  as  a  matter 
of  course.  If  any  one  interested  there- 
after wants  to  contest  the  will,  he  must 
file  his  complaint,  or  allegations  of 
contest,  and  thereupon  the  burden  of 
proving  the  will  in  solemn  form  is  im- 
posed on  the  proponent.  The  admission 
of  the  will  to  probate  is  done  upon  the 
principle  that  it  is  valid  in  all  re- 
spects, and  the  judgment  of  probate  is 
conclusive  until  overturned  in  some 
proper  proceeding.  Malone  v.  Cornelius, 
34  Oregon  192. 

1006.  1.  Kischman  v,  Scott,  166 
Mo.  214. 

Diaeretionary.  —  Matter  of  Rice,  81 
N.  Y.  App.  Div.  22Zt  holding  that  the 
matter  of  adjournment  is  discretionary 
with  the  surrogate. 

8.  In  California,  Code  Civ.  Pro.,  § 
1333)  excuses  only  infants  and  persons 
of  unsound  mind,  and  the  fact  that  the 
petitioner  was  absent  at  the  time  of 
probate,  or  that  fraud  was  practiced  in 
the  procurement  of  probate,  will  not 
excuse  the  failure  to  contest  within  the 
statutory  period.  Matter  of  Davis,  136 
Cal.  590. 

r  In  lUinois.  —  Keister  v,  Keister,  1 78  111. 
103.  See  also  Storrs  v,  St.  Luke's 
Hospital,   180  111.  368. 

In  Indiana,  under  the  statute  author- 
izing a  contest  within  three  years,'  a 
petitioner  who  has  voluntarily  dismissed 
a  contest  may  upon  payment  of  costs 
renew  it  within  the  statutory  period. 
Wait  V,  Westfall,  161  Ind.  648. 

In  Miasonri  the  period  is  five  years. 
Stone  V.  Cook,  179  Mo.  534. 

In  Montana,  under  Code  Civ.  Pro., 
S§  2320-2346,  the  statement  of  oppo- 
sition to  the  probate  of  the  will  may 
properly  be  filed  at  any  time  prior  to 
the  hearing  of  proof  of  the  will.  Ral- 
eigh V,  First  Judicial  Dist.  Ct.,  24  Mont. 
306.  And  a  contest  filed  prior  to  the 
date  to  wbich  the  hearing  of  the  peti- 
tion   for   probate    had    been    postponed 


is  timely  though  the  time  fixed  by  the 
court  within  which  objections  might  be 
filed  had  expired.  State  v.  District  Ct., 
25  Mont.  355. 

In  New  Tork.  —  Wells  v,  Betts,  45 
N.  Y.  App.  Div.  115. 

In  Washington  the  time  is  one  year. 
O'Callaghan  r.  O'Brien,   116  Fed.  Rep. 

934. 

Adding  New  Parties  After  Expiration 
of  Statutory  Period. —  See  Lyons  v.  Ber- 
lau,  67  Kan.  426,  where  a  new  party 
defendant  was  held  to  be  properly 
brought  in  by  amendment. 

1007*  1.  Constmction  of  Statute.  — 
Under  the  Georgia  statute  both  adults 
and  minors  have  seven  years,  after  the 
probate  in  common  form,  within  which 
to  call  for  proof  in  solemn  form.  If 
a  minor  arrives  at  majority  during  the 
seven  years  next  succeeding  the  pro- 
bate, and  at  a  time  when  more  than 
four  years  of  that  period  remain,  he 
has,  after  arrival  at  age,  the  remainder 
of  the  seven-year  period  within  which 
to  file  a  contest.  If  he  arrives  at 
majority  after  the  expiration  of  the 
seven  years,  or  at  a  time  during  the 
seven-year  period  when  less  than  four 
years  remain,  he  has  only  four  years 
after  reaching  his  majority  to  file  the 
contest.  Sutton.  V.  Hancock,  118  Ga. 
436. 

4.  Miller  v.  Coulter,   156  Ind.  290. 

lOOS.  S.  Griffin's  Estate,  23  Pa. 
Co.  Ct.  559,  9  Pa.  Dist.  248.  Sec  also 
Wright  V,  Simpson,  200  111.  56;  Carrau 
V.  O'Calligan,  (C.  C.  A.)  125  Fed. 
Rep.  657,  the  latter  case  holding  that 
persons  claiming  to  be  sole  heirs  of 
the  deceased  must  be  made  parties 
though  their  joinder  would,  on  the 
ground  of  citizenship,  oust  the  federal 
court  of  jurisdiction. 

10.  In  Alabama  the  mere  fact  that  a 
person  interested  in  the  will,  but  who 
was  not  a  contestant  of  record  in  the 
probate  court,  took  an  active  interest 
in  the  prosecution  of  contest  proceed- 
ings in  that  court  and  shared  the  ex- 


4ftS6 


Vol.  XVI. 


CONTEST  OF  WILLS. 


1009-10I1 


1009.  (3)  Contestants  by  Virtue  of  Interest  or  Relationship  — 
Intareit  aa  Ctoneral  Beqniiite.  —  See  notes  2,  3. 

1010.  See  notes  i,  2,  3. 

Hein  and  Next  of  Xin.  —  See  note  4. 

1011.  See  notes  i,  2. 


pense  thereof  does  not  prevent  him  from 
subsequently  maintaining  a  bill  in  equity 
to  contest  the  validity  of  the  will. 
Breeding  v,  Grantland,  135  Ala.  497. 

In  Loniaiana  plaintiffs  who  were  par- 
ties to  the  probate  proceedings  are  not 
estopped  to  contest.  Gueydan  v.  Mon- 
tagne,  109  La.  38. 

lOM.  2.  Watson  v.  Alderson,  146 
Mo.  333;  Widdowson's  Estate,  189  Pa. 
St.  338. 

TiniB  of  Intereat.  —  Storrs  v.  St. 
Luke's  Hospital,  180  111.  368,  aMrming 
7S  111.  App.  152,  stated  in  the  original 
note. 


test  the  will  of  his  ancestor.  Reid  v. 
Curtin,  51  N.  Y.  App.  Div.  545;  Mock 
V.  Carson,  84  N.  Y.  App.  Div.  65.  See 
also  Miller  v.  Maujer,  8a  N.  Y.  App. 
Div.  419,  holding  that  it  was  the  inten- 
tion of  Code  Civ.  Pro.  N.  Y.,  5  2653a> 
to  give  a  right  of  action  to  the  next  of 
kin  who  would  have  a  right  to  partici- 
pate in  the  distribution  of  tne  personal 
property  in  the  event  of  the  will  being 
set  aside,  and  not  to  permit  the  next 
of  kin  to  interfere  with  the  lawful  rights 
of  the  surviving  husband  of  a  woman 
who  left  no  descendants. 
Ck>ntest  of  Probated  Will  Without  Bef- 


A  DiToroad  Hnaband  having  no  inter-    erence  to  Unprobated  Will.  —  An  heir  has 


est  in  the  property  of  his  divorced  wife 
and  no  control  as  such  over  the  prop- 
erty of  the  minor  child,  has  no  interest 
to  entitle  him  to  contest  the  wife's  will 
under  Rev.  Prob.  Code  S.  Dak.,  §  43. 
Halde  v.  Schultz,  (S.  Dak.  1903)  97  N. 


the  right  to  contest  a  will  which  was 
probated  without  reference  to  the  pro- 
visions of  a  previous  will  which  had 
not  been  probated,  as  it  might  never  be 
offered  for  probate,  and  if  so  might 
also  be  the  subject  of  contest.  Murphy 
W.  Rep.  369,  citing  generally  16  Encyc.     v.  Murphy,  (Ky.  1901)  65  S.  W.  Rep.  165. 


OF  Pl.  and  Pr.  1009. 

8.  Eissler  v.  Hoppel,  158  Ind.  82, 
stating  the  doctrine  of  the  original  note. 
See  also  Matter  of  Stewart,  107  Iowa 

"7. 

1010.  1.  Abbott,  Appellant,  97  Me. 
278 ;  Jones  v.  Kelly,  63  N.  Y.  App.  Div. 
614;  Matter  of  Milliken,  (Surrogate 
Ct)  32  Misc.  (N..  Y.)  317;  Widdow- 
son's Estate,  189  Pa.  St.  338;  Halde  v. 
Schultz,  (S.  Dak.  1903)  97  N.  W.  Rep. 
369. 

8.  State  V.  District  Ct.,  25  Mont.  355. 
See  also  Donlon  v,  Kimball,  61  N.  Y. 
App.  Div.  31. 

8.  See  Donlon  v.  Kimball,  61  N.  Y. 
App.  Div.  31. 

4.   Matter  of  Benton,  131  Cal.  472. 

Borden  of  Proving  Heirehip.  —  Crouze- 
illes's  Succession,  106  La.  442,  following 
Solari  v,  Barras,  45  La.  Ann.  X132, 
cited  in  the  original  note. 

In  MisionTi  this  common  right  is  se- 
cured to  heirs  by  statute  and  is  inde- 
pendent of  the  pecuniary  results  to 
them  of  the  contest.  Watson  v.  Aider- 
son,  146  Mo.  333. 

In  Hew  York  Code  Civ.  Pro.,  S  26530, 
as  amended  by  Laws  N.  Y.  1897,  c.  104, 
enables  an  heir  at  law  to  maintain  in 
his  capacity  as  such  an  action  to  con- 


101  !•  1.  Contra.  —  In  Matter  of 
Benton,  131  Cstl.  472,  it  was  said  to  be 
immaterial  that  the  will  attacked  gave 
to  the  contestant  a  larger  share  of  the 
estate  than  he  would  take  as  heir  at 
law.  And  see  Matter  of  Wickersham, 
138  Cal.  355. 

2.  Estoppel  by  Beception  of  Legacy.  ^ 
Medill  V.  Snyder,  61  Kan.  15,  following 
Miller's  Estate,  166  Pa.  St.  97,  quoted 
in  the  original  note. 

Exception  to  Bole.  —  The  general  rule 
is  subject  to  this  qualification:  That  if 
the  benefit  was  received  without  a 
knowledge  of  the  beneficiary's  right  to 
elect  between  the  benefit  so  conferred 
and  his  right  to  the  property  outside 
of  the  deed,  will,  or  instrument,  or  if 
he  was  induced  by  fraud  or  deception  to 
accept  the  benefit  conferred  by  the  in- 
strument, he  may  revoke  the  election 
and  contest  the  validity  of  the  instru- 
ment, and  claim  under  the  law,  pro- 
vided that  innocent  third  persons  will 
not  suffer  by  a  revocation  and  provided 
there  has  been  no  unreasonable  delay 
in  exercising  the  right  of  revocation, 
and  provided  he  pays  into  court  the 
benefits  received.  Stone  v.  Cook,  179 
Mo.  534.  And  see  Medill  v,  Snyder, 
61  Kan.  15. 
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101  SB.    Widow  of  Dooodont.  —  See  note  i. 
[Hoibuid.  —  See  note  I  a.] 
Legatoe  under  Prior  Will.  —  See  note  3. 
Creditor.  —  See  notes  6,  7. 
Stete.  —  See  note  9. 
BnnriTal  of  Intereet.  —  See  note  5. 

4)  Objection  for  Want  of  Interest.  —  See  notes  6, 7,  8. 

5)  Determination  of  Question  of  Interest. — See  note  2. 
c.  Defendants  —  General  Bnie.  —  See  note  3. 


1013. 
1014. 

1015. 

1016. 


\ 


Payment  into  Court,  —  The  allegation 
that  a  legatee  is  ready  and  willing  to 
pay  the  amount  received  into  court,  or 
to  have  it  deducted  from  his  share  of 
the  estate,  if  the  will  is  set  aside,  is 
not  sufficient  to  bring  him  within  the 
rule  which  entitles  one  to  contest  an 
instrument  after  receiving  a  benefit 
under  it,  for  the  rule  requires  that  the 
benefit  received  shall  be  actually  paid 
into  court  at  or  before  the  filing  of  the 
suit    Stone  v.  Cook,  179  Mo.  534. 

Bftoppel  Bailed  by  Demurrer. —  Estop- 
pel by  reception  of  legacies  from  con- 
testing a  will  may  be  properly  raised  by 


N.  Y.  1897,  c.  104,  a  husband  has  suffi- 
cient interest  to  maintain  an  action  in 
the  Supreme  Court  to  contest  a  will. 
Wells  V.  Betts,  45  N.  Y.  App.  Div.  115. 
But  a  divorced  husband  cannot  contest 
a  wife's  will  under  the  Dakota  statute. 
Halde  v.  Schultz,  (S.  Dak.  1903)  97  N. 
W.  Rep.  369. 

1013.  3.  Smith  v,  Chaney,  93  Me. 
314,  following  Buckingham's  Appeal,  57 
Conn.  544,  stated  in  the  original  note. 

101 4«  6.  Lockard  v.  Stephenson, 
120  Ala.  641 ;  Watson  v.  Alderson,  146 
Mo.  333. 

Creditor  Having  Attaohment  or  Judy - 


demurrer   when   the   facts   constituting    ment  lien.  —  See  Watson  v,   Alderson, 


such  defense  affirmatively  appear  on  the 
face  of  the  petition.  Stone  v.  Cook,  179 
Mo.  534. 

1013*  1.  See  Moyses  v.  Neilson,  9 
Ohio  Dec.  623;  Allardyce  v.  Hamble- 
ton,  96  Tex.  30,  where  a  widow  was  al- 
lowed to  annul  the  testamentary  provi- 
sions. 

PriAT  Will  Oiying  Entire  Sitete.  — 
A  widow  who  has  relinquished  the  pro- 
visions of  her  deceased  husband's  will 
has  nevertheless  sufficient  interest  to 
enable  her  to  contest  it  where  it  ap- 
pears that  there  was  a  previous  will 
under  which,  if  established,  the  widow 
would  be  entitled  to  the  entire  estate. 
Murphy  v.  Murphy,  (Ky.  1901)  65  S. 
W.  Rep.  165. 

Contra. —  Matter  of  Fallon,  107  Iowa 
120,  wherein  it  was  held  that  as  the 
widow  could  obtain  her  lawful  share  of 
the  estate  in  spite  of  any  will,  she  had 
no  need  to  set  any  will  aside,  and  had 
no  standing  to  contest,  though  she  in- 
stead of  the  testator's  sisters  might  by 
possibility  have  been  the  heir  of  her 
child  if  there  were  no  will,  and  though 
she  might,  were  there  no  will,  have 
been  entitled  to  administer  on  the  es- 
tate. 

Itf.  Hniband.  —  Under  Code  Civ.  Pro. 
N,  Y.,  i  2653a,  as  amended  by  Laws 


146  Mo.  333,  wherein  contest  of  probate 
was  allowed. 

7.  A  Mortgagee,  after  foreclosure  and 
purchase  of  a  devisee's  interest,  ac- 
quires sufficient  interest  in  the  estate 
to  entitle  him  to  be  made  a  party. 
Mushrush  v,  Thompson,  21  Pa.  Co.  Ct. 
566. 

9.  State  V,  District  Ct.,  25  Mont.  355, 
wherein  the  state  contested  claiming  es- 
cheat.  See  also  State  v.  Tallman,  25 
Wash.  295. 

1015.  5.  Storrs  v.  St.  Luke's  Hos- 
pital, 180  111.  368,  aMrming  75  111.  App. 
152,  cited  in  the  original  note,  and 
followed  in  Staude  v,  Tschamer,  187 
111.  19.  See  also  In  re  Wiltsey,  122 
Iowa  423,  distinguishing  Storrs  v.  St 
Luke's  Hospital,  75  HI.  App.  152. 

In  Tenneiaee  the  same  rule  applies. 
Ligon  V.  Hawkes,  no  Tenn.  514. 

6.  Watson  v.  Alderson,  146  Mo.  333. 

7.  Waiver.  —  By  pleading  to  the  mer- 
its the  right  to  insist  that  the  propo- 
nent was  not  the  executor  named  in 
the  will  may  be  waived.  Woodruff  v. 
Hundley,  127  Ala.  640. 

8.  Ward  v.  Brown,  53  W.  Va.  253, 
citing  16  En  CYC.  of  Pl  and  Pr.  1015. 

1016.  8.  Meyer  v.  Henderson,  88 
Md.  585. 

8.  See  Wright  v.  Simpson,  200  111.  56. 
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1017.    d.  Intervention.  —  See  note  6. 

101 8«  e.  Effect  of  Omitting  Interested  Parties  — 
(2)  Appeal  or  Error,  or  Bill  of  Review  —  On  Appeal  or  Irror.  —  See 
note  6. 

(3)  Collateral  Attack  on  Judgment.  —  See  note  8. 

1019.  10.  Contestant's  Pleading  —  b.  Averment  of  Con- 
testant's Interest  —  HeoMity  «f  Ay«nn«nt.  —  See  note  4. 

lOSBO*     Snflleieaoj  of  AT«rm»&t.  —  See  note  I. 

IndeiixiitaneM  in  Avennent.  —  See  note  3. 

c.  Averment  of  Grounds  of  Contest  —  (i)  Ne- 
cessity of  Averment.  —  See  note  4. 


1017.  6.  By  Statute. -- Matter  of 
Tildcn,  56  N.  Y.  App.  Div.  277,  See 
also  State  v.  District  Ct.,  25  Mont.  355. 

Attorney  Contesting  for  Contingent  Fee. 
—  An  attorney  who  agrees  to  contest 
a  will  for  a  contingent  fee  assigned  by 
the  client  to  him  as  a  lien  on  the  cli- 
ent's interest  has  no  assignment  of  a 
distinct  and  separate  estate  which  will 
constitute  him  a  person  interested  in 
the  estate  under  Code  Civ.  Pro.  N.  Y., 
§  2514,  par.  II,  and  is  not  entitled  to 
intervene  and  file  objections  on  his  own 
account  after  a  compromise  and  settle- 
ment of  the  suit  by  the  client.  Matter 
of  Evans,  65  N.  Y.  App.  Div.  100, 
aMrmed  171  N.  Y.  645.  See  also  Matter 
of  Sudds,  75  N.  Y.  App.  Div.  61  a. 

1019.  6.  Kischman  v.  Scott,  166 
Mo.  214,  distinguishing  Wells  v.  Wells, 
144  Mo.  198,  cited  in  the  original  note, 
and  holding  that  it  is  not  error  to  force 
the  plaintiffs  in  a  contest  to  set  aside 
a  will,  to  trial  without  compelling  all 
persons  who  may  be  interested  in  the 
estate,  though  not  named  as  devisees, 
to  be  made  parties. 

Contra.  —  Ward  v.  Brown,  S3  W.  Va. 
227, 

8.  See  Davies  v.  Lcete,  iii  Ky.  659; 
Martin  v,  Stovall,  103  Tenn.  i. 

1019.  4.  Matter  of  Benton,  131 
Cal.  472 ;  Abbott,  Appellant,  97  Me.  278. 
•  1030.  1.  Abbott,  Appellant,  97  Me. 
278,  holding  that  an  averment  by  an 
appellant  that  he  is  interested  as 
brother  in  the  estate  of  the  deceased 
is  not  a  sufficient  averment  of  a  legal 
interest,  as  there  may  be  several  classes 
of  nearer  kindred. 

In  Few  York  a  complaint  which  fails 
to  allege  that  the  plaintiff  is  an  heir 
at  law  or  next  of  kin  of  the  testator  or 
a  devisee  or  interested  in  or  under  the 
will  is  insufficient  under  Code  Civ.  Pro. 
N.  Y.,  fi   2653a,  as  amended  by   Laws 


N.  Y.  1897,  c.  104.  Ocobock  v.  Eeles, 
37  N.  Y.  App.  Div.  114.  Compare  Wells 
v.  Betts,  45  N.  Y.  App.  Div.  115. 

In  a  Prooeeding  by  tho  State,  where  the 
attorney-general  alleged  that  the  de- 
ceased died  intestate,  leaving  no  heirs 
within  the  state  or  elsewhere  to  his 
knowledge,  it  was  held  that  the  state 
exhibited  prima  facie  sufficient  interest 
to  enable  it  to  contest  the  will.  State  v. 
District  Ct.,  25  Mont.  35S« 

3.  See  Davies  v.  Leete,  11 1  Ky.  659. 

4.  In  Alabama.  —  See  Woodruff  v. 
Hundley,  127  Ala.  640,  reciting  the 
code  provision  set  out  in  the  original 
note. 

Enumerating  Various  Grounds.  — 
Code  Ala.  1886,  S  1989  (Civ.  Code 
1896,  9  4287),  contemplates  the  allega- 
tion of  any  number  of  objections  to  the 
validity  of  a  will,  proof  of  any  one  of 
which  is  sufficient  to  defeat  the  will; 
and  the  fact  that  these  various  grounds 
of  contest  are  subdivided  and  numbered, 
and  that  one  subdivision  contains  two 
or  more  objections,  does  not  render  it 
necessary  to  prove  all  of  those  con- 
tained in  the  subdivision,  nor  make  it 
subject  to  demurrer.  Moore  v,  Heineke, 
119  Ala.  627. 

In  Kaino.  —  Smith  v.  Chaney,  93  Me. 
214;  Abbott,  Appellant,  97  Me.  278, 
stating  the  doctrine  of  the  original  note. 

In  Oregon  the  petition  may  waive  or 
admit  necessary  facts  and  formalities 
attending  the  probate,  and  good  prac- 
tice would  suggest  that  it  ought  to  point 
out  with  common  perspicuity  the  specific 
features  upon  which  reliance  is  placed 
for  defeating  the  probate.  Mendenhall's 
Will,  43  Oregon  542. 

A  Bill  for  Partition  alleging  that  the 
complainant  can  have  that  relief  only 
upon  an  order  setting  aside  a  will  is  a 
bill  in  chancery  to  contest  such  will. 
Keister  v.  Keister,  178  111.  103.    But  in 
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1091.     See  note  i. 

(2)   Sufficiency  of  Averment  —  (»)   In    Otntral.  —  See 


note  3. 
1093. 
1093. 
1094. 


(b)  Fraud  or  TTndae  Inflnenca  —  In  General.  —  See  note  5* 
Ceneoaled  Trand.  —  See  note  3. 

(d)  Invalidity  of  Ezeontion.  —  See  note  2. 

(e)  BoYocatlon  of  Will.  —  See  note  3. 

d.  Averment  as  to  Time  of  Bringing  Suit. — 

See  notes  5?  6. 

e.  Miscellaneous   Averments   According   to 
Nature  of  Pleading  or  Proceeding.  — See  note  8. 

1095.  See  notes  2,  3. 

g.  Verification  —  Kooosiity.  —  See  note  5. 
h.  Amendments.  —  See  note  9. 

1096.  See  note  2. 


Hollenbeck  v.  Cook,  i8o  111.  65,  it  was 
held  that  the  matter  of  partitioning 
lands  is  not  a  proper  matter  to  be  in- 
corporated in  a  bill  in  chancery  brought 
under  section  7  of  the  Statute  of  Wills, 
to  contest  the  validity  of  a  will  for 
mental  incapacity. 

1031.  1.  Keister  v.  Keister,  178 
111.  103;  Gross  V.  Burneston,  91  Md. 
383 ;  Ward  v.  Poor,  94  Md.  133. 

In  Ohio.  —  Windisch,  etc..  Brewing 
Co.  V.  Opp,  9  Ohio  Cir.  Dec.  516,  17 
Ohio  Cir.  Ct.  465,  following  Dew  v. 
Reid,  52  Ohio  St.  519,  stated  in  the 
original  note. 

3.  Keister  v.  Keister,  178  111.  103, 
holding  that  allegations  that  the  will 
was  not  properly  probated  and  that  let- 
ters testamentary  were  improperly 
granted  are  mere  conclusions  of  the 
pleader. 

In  Indiana  grounds  of  contest  al- 
leged in  the  language  of  the  statute 
are  sufficient.  Miller  v.  Coulter,  156 
Ind.  290. 

In  Orogon.  —  See  precedent  in  Men- 
denhall's  Will,  43  Oregon  542. 

1023.  6.  Moore  v.  Heineke,  119 
Ala.  627,  wherein  an  averment  that  a 
will  was  procured  by  the  sole  bene- 
ficiary's representation  to  the  testatrix 
that  he  was  her  lawful  husband,  when 
such  was  not  the  fact,  was  held  to  be 
insufficient  for  failure  to  show  that  the 
testatrix  was  deceived. 

Approved  Precedents. —  For  an  aver- 
ment of  fraud  held  to  be  sufficient,  see 
Smith  V.  Boyd,  127  Mich.  417.  For  an 
averment  of  fraud  held  to  be  insuffi- 
cient, sec  Cox  V.  Lea,  no  La.  1030, 

Undue  Inilnence  by  Vamed  Pereonf .  — 


A  petition  charging  the  exercise  of  un- 
due influence  by  one  only  of  the  bene- 
ficiaries is  not  objectionable  on  the 
ground  that  it  attacks  the  whole  wilL 
Coghill  f.  Kennedy,  119  Ala.  641. 

1<K(3,  8.  See  Cox  v.  Lea,  no  La. 
1030,  wherein  the  averment  was  held  to 
be  insufficient. 

10d4«  2.  See  Keister  v.  Keister, 
178  111.  103;  Mendenhall's  Will,  43  Ore- 
gon 542. 

8,  See   Sutton  v.   Hancock,   118  Ga. 

436. 

5.  Keister  v.  Keister,  178  111.  I03; 
Henline  v.  Brady,  no  111.  App.  75. 

6.  Keister  v.  Keister,  178  111.  103; 
Blanchard  v,  Wilbur,  153  Ind.  387; 
Geveland  Orphan  Inst.  v.  Helm,  (ICy. 
1903)  74  S.  W.  Rep.  274. 

8.  Henline  v.  Brady,  1x0  111.  App.  75. 
See  also  McDonnell  v.  Farrow,  13a  Ala. 
227. 

1095.  8.  Whittenberger  v.  Bower, 
158  Ind.  67 z,  following  Kinnaman  v, 
Kinnaman,  71  Ind.  417,  cited  in  the 
original  note.  See  also  Matter  of  La- 
tour,  140  Cal.  414. 

3.  See  Keister  v,  Keister,  178  111.  103. 

6.  In  Indiana  verification  is  required 
by  statute.  Miller  v.  Coulter,  156  Ind. 
290. 

9.  Smith  V.  Chaney,  93  Me.  214.  See 
also  Abbott,  Appellant,  97  Me.  278. 

Bemand  with  Leaye  to  Amend.  —  See 
Ocobock  V.  Eeles,  37  N.  Y.  App.  Div. 

"4. 

1036.  2.  The  Failnre  to  Vune  the 
Defendant  an  Ezeontor  in  his  official  ca- 
pacity is  merely  formal,  and  an  amend- 
ment thereto,  if  not  made  within  the 
period  of  limitations,  will  not  bar  an 
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1037.    11   Defendant's  Pleading,  and  fieplioation  Thereto. — 
See  note  i. 

1098.    12.  Appointment  of  Onardians  Ad  Litem  for  Infants.  — 
See  notes  2,  4. 

13.  Abatement  by  Death  or  Transfer  of  Interest.  —  See 
note  7. 

1039.    14.  Withdrawal*  or  Voluntary  Honsnit  or  Dismissal  — 
See  notes  i,  3. 

1 03 1 .    16.  Eight  to  Jnry  Trial  of  Will  Contests — As  Oonstitutloiua 

QnMtion.  —  See  note  I. 

By  Statutory  ProYidon  or  Sitabliihod  Uisgo.  —  See  notes  2,  3. 

• 

action  to  contest  a  will.     Hoffman  v.  1<MM«    1.    Wait    v,    Westfall,     i6x 

Steffey,  10  Kan.  App.  574,  61  Pac.  Rep.  Ind.    648;    Wehe    v.    Mood,    68    Kan. 

8a2.  373. 

1027*    1.  Alabama,  —  Moore       v.  Where   the  Citation  Iieoed  Was  Be- 

Heineke,   119  Ala.  627,  wherein  a  de-  feotiye    because  it  stated  an  impossible 

murrer  to  a  petition  of  contest  was  dis-  return  day,  a  proponent  was  held  still 


missed  as  being  too  general. 

California.  —  Matter  of  Benton,  131 
Cal.  472,  wherein  the  issues  were  raised 
by  demurrer ;  Matter  of  Latour,  140  Cal. 
414,  wherein  an  answer  was  filed  by 
the  proponent  and  issues  of  fact  were 
raised. 

Illinois.  —  Keister  v.  Keister,  178  111. 
103,  where  the  bill,  showing  on  its  face 
failure  to  sue  within  the  statutory 
period,  was  held  to  be  demurrable. 

Indiana.  —  Branstrator  v.  Crow,  162 
Ind.  362,  in  which  case,  where  the  com- 
plaint tendered  a  single  issue,  the  va- 
lidity of  the  will,  and  the  plaintiffs 
claimed  no  rights  under  the  will,  an 
answer  setting  up  a  forfeiture  of  rights 
was  held  to  be  irresponsive  and  de- 
murrable. 

Louisiana.  —  Gueydan  v.  Montague, 
109  La.  38,  where  estoppel  was  pleaded 
by  answer. 

Mississippi.  —  Young  v.  Wark,  76 
Miss.  829,  holding  that  the  filing  and 
withdrawing  of  a  caveat  against  the 
confirmation  of  an  order  by  the  clerk 
admitting  a  paper  to  probate  in  common 
form  as  a  will,  and  the  subsequent  con- 
firmation of  the  order,  will  not  support 
a  plea  of  res  judicata  upon  an  issue  as 
to  the  testamentary  character  of  the 
paper. 

103§.  2.  A  Vonreeident  may  be  ap- 
pointed guardian  ad  litem  for  minor 
heirs  on  application  for  admission  of  a 
will  to  probate.  Pine  v.  Callahan,  8 
Idaho  684. 

4.  See  Shelby  v.  St  James  Orphan 
Asylum,  66  Neb.  40. 

7.  See  In  re  Wiltsey,  122  Iowa  423. 


to  have  the  right  to  withdraw  an  appli- 
cation for  probate.  In  re  Leonard,  (N. 
J.  1900)  47  Atl.  Rep.  222. 

8.  Matter  of  Young,  123  N.  Car.  358, 
and  Collins  v.  Collins,  125  N.  Car.  98, 
following  Hutson  v.  Sawyer,  104  N.  Car. 
I,  cited  in  the  original  note. 

Arbitration.  —  The  matter  of  the  pro- 
bate of  a  will  is  a  proceeding  in  rem, 
binding  on  the  whole  world,  and  a  few 
individuals  claiming  to  be  the  heirs 
cannot  by  stipulation  for  arbitration  de- 
termine a  contest  of  the  probate.  Mat- 
ter of  Carpenter,  127  Cal.  582. 

1031.  1.  Matter  of  Clayson,  26 
Wash.  253.  See  also  Moody  v.  Found, 
208  111.  78. 

2.  Thompson  v.  Bennett,  194  111.  57. 

Waiver.  —  The  parties  may  waive  a 
jury  trial.     Claussenius  v.  Gaussenius, 

179  111.  545. 

Ai^  Appeal  from  a  Judgment  in  a  pro- 
ceeding admitting  a  will  to  probate  has 
no  effect  to  broaden  the  inquiry  in  the 
court  to  which  the  appeal  is  taken  nor 
to  entitle  the  party  to  a  trial  by  jury. 
Claussenius    v.    Claussenius,    179    III. 

545- 

Under  the  Texai  Statnte  no  jury  trial  is 
allowed  in  the  County  Court  in  probate 
matters  except  when  expressly  provided 
by  law;  but  after  a  matter  has  been 
transferred  to  the  District  Court  by 
appeal  or  otherwise  the  parties  become 
entitled  to  a  trial  by  jury.  Stone  v, 
Byars,  (Tex.  Civ.  App.  1903)  73  S.  W. 
Rep.  1086. 

Id  New  Tork.  —  For  cases  construing 
and  applying  Code  Civ.  Pro.  N.  Y.,  9 
2588,  see  Matter  of  Drake,  45  N.  Y. 
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1033-    See  note  i. 

1033.  17.  Awarding  Issues  and  Frame  and  Vonn  Thereof — 
tf.  General  or  Special  Issues.  —  See  note  i. 

1034.  See  note  i. 

1035.  b.  Demand  for  Issues.  — See  note  2. 

c.  Plaintiffs  and  Defendants  in  Issues.  —  See 
note  4. 


App.  Div.  214;  Matter  of  Wells,  45  N. 
Y.  App.  Div.  626;  Matter  of  Coe,  47 
N.  Y.  App.  Div.  181;  Matter  of  Ire- 
dale,  53  N.  Y.  App.  Div.  45 ;  Matter  of 
Rayner,  93  N.  Y.  App.  Div.  114;  Mat- 
ter of  Shannon,  93  N.  Y.  App.  Div. 
373 ;  Matter  of  Goodwin,  95  N.  Y.  App. 
Div.  183  ;  Matter  of  Hopkins,  (Surrogate 
Ct.)  41  Misc.  (N.  Y.)  83,  aMrmed  176 
N.  Y.  595 ;  Matter  of  Babcock,  (Surro- 
gate Ct.)  42  Misc.  (N.  Y.)  235.  For 
cases  construing  and  applying  section 
2653a  see  Philips  v.  Philips,  77  N.  Y. 
App.  Div.  113;  Ivison  v.  Ivison,  80  N. 
Y.  App.  Div.  599;  Haughian  v.  Conlan, 
86  N.  Y.  App.  Div.  290. 

1031.  8.  Idaho.— 'A  written  de- 
mand made  in  the  probate  court  for  a 
jury  trial  in  a  case  involving  the  contest 
of  a  will,  and  filed  in  the  District  Court, 
is  sufficient  to  authorize  the  ordering  of 
a  jury  trial  in  the  latter  court  without 
further  notice.  Pine  v.  Callahan,  8 
Idaho  684. 

Iowa.  —  See  Matter  of  Hull,  117  Iowa 

738. 

Kentucky.  —  Bohannon  v.  Tabbin, 
(Ky.  1903)  76  S.  W.  Rep.  46,  holding, 
however,  that  under  Stat.  Ky.  1899,  §9 
4850,  4861,  a  failure  to  denland  a  jury 
trial  operates  as  a  waiver  thereof. 

Michigan. —  Walts  v.  Walts,  127 
Mich.  607. 

Nebraska.  —  Shelby  v.  St.  Jamerf  Or- 
phan Asylum,  66  Neb.  40,  holding  that 
where  the  contestant  of  a  will  fails  to 
appear  at  the  hearing,  the  contestee  can 
waive  a  jury. 

1033.  1.  Gallon  v.  Haas,  67  Kan. 
22s ;  Plant  v.  Harrison,  52  N.  Y.  App. 
Div.  434  (under  Code  Civ.  Pro.  N.  Y., 

S  971). 

In  Pennsylvania.  —  Robinson  v.  Rob- 
inson, 203  Pa.  St.  400. 

As  to  Testamentary  Capacity.  — 
Issue  refused  on  the  evidence.  Schiis- 
ler's  Estate,  198  Pa.  St.  81 ;  Englert  v. 
Englert,  198  Pa.  St.  326;  Lenhart's 
Estate,  199  Pa.  St.  618;  Barbey  v. 
Boardman,  202  Pa.  St.  185 ;  Roberts 
V,  Qemens,  202  Pa.  St.  198;  Tasker's 


Estate,  205  Pa.  St.  455;  Kane's  Estate, 
206  Pa.  St.  204;  Seiler's  Elstate,  14  Pa. 
Super.  Ct.  504;  Griffin's  Estate,  9  Pa. 
Dist.  248. 

As  to  Undue  Influence.  —  Issue  re- 
fused on  the  evidence.  Englert  t.  Eng- 
lert, 198  Pa.  St.  326;  Friend's  Estate, 
198  Pa.  St.  363 ;  Alexander's  Estate,  206 
Pa.  St.  47 ;  Kane's  Estate,  206  Pa.  St. 
204;  Caughey  v.  Bridenbaugh,  208  Pa. 
St.  414;  Rockhill's  Estate,  208  Pa.  St. 
510;  Seiler's  Estate,  14  Pa.  Super.  Ct. 

504. 

Issue  granted.  Scattergood  v.  Kirk, 
195  Pa.  St.  195 ;  Robinson  v.  Robinson, 
203  Pa.  St.  400. 

As  to  Revocation.  —  Issue  granted. 
Gfeller  v.  Lappe,  208  Pa.  St.  48. 

As  to  Validity  of  Signature.  —  Issue 
refused  on  the  evidence.  Masson's  Es- 
tate, 198  Pa.  St.  636;  Malunney's  Es- 
tate, 208  Pa.  St.  21. 

1033.  1.  Georgia.  —  Sutton  v.  Han- 
cock, 118  Ga.  436. 

New  York.  —  See  Matter  of  Dixon, 
42  N.  Y.  App.  Div.  481,  wherein  the 
question  of  undue  influence  and  testa- 
mentary capacity  were  referred  to  a 
jflry ;  Delmar  v.  Delmar,  65  N.  Y.  App. 
Div.  582,  construing  Code  Civ.  Pro.  N. 
Y.,  §  26530. 

Ohio.  —  Windisch,  etc.,  Brewing  Co. 
V.  Opp,  9  Ohio  Cir.  Dec.  516,  17  Ohio 
Cir.  Ct.  465 ;  Stacey  v.  Cunningham,  69 
Ohio  St.  176. 

1034 •  1.  Matter  of  Benton,  131 
Cal.  472 ;  Matter  of  Latour,  140  Cal. 
414 ;  National  Safe  Deposit,  etc.,  Co.  v. 
Heiberger,  19  App.  Cas.  (D.  C.)  506, 
citing  National  Safe  Deposit,  etc.,  Co. 
V.  Sweeney,  3  App.  Cas,  (D.  C.)  401 ; 
McCarthy  v.  McCarthy,  20  App.  Cas. 
(D.  C.)  195 ;  Montrose  v.  Byrne,  24 
Wash.  288. 

1035.  2.  Krug's  Estate,  13  York 
Leg.  Rec.  (Pa.)   163. 

4.  Matter  of  Gregory,  133  Cal.  131; 
Matter  of  Latour,  140  Cal.  414;  Far- 
leigh  V.  Kelley,  28  Mont.  421. 

The  Barden  of  Proof  Is  on  the  Proponent. 
—  Mendenhall's  Will,  43  Oregon  542. 
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1036.  d.  General   Requisites  of  Special  Issues.  — 
See  notes  3,  5. 

e.  Issue  Directed  to  Part  of  Will.  —  See  note  6. 

1037.  /.  SuccESSivF  Issues.  —  See  notes  i,  2,  3. 

18.  Trial  of  Issues  by  Jury  —  a.  In  General.  —  See 
note  4. 
1038. 

TIONS  — ( 

1030. 

■tnietioiif  to 


d.  QUESTIONS  OF  Law  and  Fact,  and  Instruc- 
i)  Testamentary  Capacity.  —  See  notes  i,  2,  3. 

I2)  Fraud  or  Undue  Influence,  —  See  notes  4,  6. 

(4)  Features  Common  to  All  Instructions  —  limiting  In- 
Bvidenoe.  —  See  note  6. 


1036.  8.  Ward  v.  Poor,  94  Md. 
133,  supporting  the  preceding  statements 
.of  the  text  paragraph. 

The  Qneition  Whether  Notioe  Has  Been 
Oiven  to  the  next  relatives  of  the  de- 
ceased that  his  will  was  to  be  exhibited 
for  probate,  as  required  by  statute  in 
Maryland,  is  a  matter  for  the  determi- 
nation of  the  Orphans'  Court,  and  is 
not  one  upon  which  issues  can  be  asked 
after  grant  of  probate.  Stanley  v.  Safe 
Deposit,  etc.,  Co.,  88  Md.  401. 

0,  See  Adams  v,  Rodman,  102  Wis. 
456,  wherein  it  was  held  that  the  state- 
ment of  several  propositions  in  the  con- 
junctive, in  the  question  of  a  special 
verdict,  only  one  of  which  propositions 
is  in  controversy,  where  the  court  di- 
rects the  jury  to  answer  yes  or  no  to 
the  question  according  as  it  shall  find 
on  the  disputed  proposition,  is  not 
prejudicial  error,  the  verdict  being 
merely  advisory. 

8.  See  Gross  v.  Burneston,  91  Md. 
383,  holding  that  issues  as  to  what 
parts  of  a  will  were  procured  by  fraud 
or  undue  influence  were  properly  re- 
jected where  the  averments  in  the  plead- 
ings related  to  the  whole  will ;  GrifHn's 
Estate,  9  Pa.  Dist.  248,  23  Pa.  Co.  Ct. 
559,  holding  that  the  issue  may  prop- 
erly be  confined  to  the  residuary  clause 
of  a  will. 

1037*  1.  National  Safe  Deposit, 
etc.,  Co.  V.  Heiberger,  19  App.  Cas.  (D. 
C.)  S06. 

2.  Compare  National  Safe  Deposit, 
etc.,  Co.  V.  Heiberger,  19  App.  Cas. 
(D.  C.)   506. 

8.  McCambridge  v.  Walraven,  88  Md. 
378. 

4.  See  Matter  of  Latour,  140  Cal. 
414. 

Bnle  Separating  Witneuee.  —  In  Do- 
lan  V.  Meehan,  (Tex.  Civ.  App.  1904) 
80  S.  W.  Rep.  99,  it  was  held  to  be  dis- 


cretionary with  the  trial  court  to  place 
under  the  rule  legatees  who  were  par- 
ties in  interest  but  not  of  record. 

I03§»     1.    In  re   Robinson,   190  111. 
95 ;  Kettemann  v,  Metzger,  23  Ohio  Cir.. 
Ct.  61.    See  also  Matter  of  Benton,  131 
Cal.  472. 

2.  See  Matter  of  Benton,  ^31  Cal.  472. 

8.  Unsoundneie  of  Mind.  —  See  Waugh 
V.  Moan,  200  111.  298,  holding  that  the 
word  "  sane  "  as  used  in  an  instruction 
is  synonymous  with  "  sound  mind  and 
memory;  "  Whiteman  v.  Whiteman,  152 
Ind.  263,  holding  that  the  court  may 
properly  refuse  to  instruct  the  jury  in 
a  will  contest  that  a  person  who  has 
lost  his  memory  is  incapable  of  making 
a  valid  will;  Matter  of  Howe,  112  Iowa 
220. 

Teitamentary  Capacity  and  Undue  In- 
fluence go  hand  in  hand  in  will  cases, 
and  therefore  the  question  of  undue  in- 
fluence should  be  submitted  to  the  jury 
along  with  the  question  of  capacity. 
Dunaway  v.  Smoot,  (Ky.  1902)  67  S. 
W.  Rep.  62. 

4.  Coghill  V.  Kennedy,  119  Ala.  641; 
Gordon  v,  Burris,  153  Mo.  223;  Ket- 
temann V.  Metzger,  23  Ohio  Cir.  Ct.  61. 

6.  Coghill  V.  Kennedy,  119  Ala.  641; 
SchiefFelin  v.  SchieflTelin,  127  Ala.  14. 
See  also  Matter  of  Kendrick,  130  Cal. 
360;  Gordon  v.  Burris,  153  Mo.  223. 

Where  There  Is  Bfo  Evidence  tending 
to  support  an  allegation  of  undue  influ- 
ence, the  jury  should  be  so  instructed. 
Moore  v.  Heineke,  119  Ala.  627. 

1039.  6.  Petefish  v.  Becker,  176 
111.  448;  Nieman  v,  Schnitker,  181  111. 
400 ;  England  v.  Fawbush,  204  111.  384 ; 
Whiteman  v,  Whiteman,  152  Ind.  263; 
Stevens  v.  Leonard,  154  Ind.  67;  Lingle 
V.  Lingle,  121  Iowa  133 ;  Powers  v. 
Powers,  (Ky.  1899)  52  S.  W.  Rep.  845; 
Boone  v.  Ritchie,  (Ky.  1899)  53  S.  W. 
Rep.    518;    Berry    Will    Case,    93    Md. 
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1039.  B«pdtition  of  InitniotioBS.  —  See  notes  8,  9. 
XTndue  PromiBonM.  —  See  notes  lO,  II. 

1040.  As  to  Weight  of  STidenoe.  —  See  note  3. 
OlMovre  or  Confiued  Initrnotioiis.  —  See  note  5. 
Where  Verdict  le  Merely  AdTiiory.  —  See  note  6. 

19.  Directing  Verdict.  —  See  note  7. 

20.  Verdict  —  a,   FORM    AND   VALIDITY  —  Oenoral  ud 
Special  Verdiets.  —  See  note  8. 

1041.  See  note  2. 

104I3.     SeeponslTenese  and  Coniistenoy.  —  See  note  I. 

b.  Conclusiveness.  —  See  note  6. 


560;  Lange  v,  Wiegand,  125  Mich.  647; 
Stull  V.  Stull,  (Neb.  1901)  96  N.  W. 
Rep.  196 ;  Kettemann  v,  Metzger,  23 
Ohio  Cir.  Ct.  61 ;  Fox  v.  Martin,  104 
Wis.  581.  See  also  Matter  of  Nelson, 
132  Cal.  182. 

1039*  ^  Coghill  V.  Kennedy,  119 
Ala.  641 ;  England  v,  Fawbush,  204  111. 
384.  See  also  Dean  v,  Phillips,  (Ky. 
1901)  61  S.  W.  Rep.  10. 

9.  See  Miller  v.  Coulter,  156  Ind. 
290. 

10.  Henning  v,  Stevenson,  (Ky.  1904) 
80  S.  W.  Rep.  ii3S;  Stull  v,  Stull, 
(Neb.  1901)  96  N.  W.  Rep.  196.  See 
also,  sustaining  the  particular  instruc- 
tions, Hobbes's  Appeal,  tz  Conn.  452; 
England  v,  Fawbush,  204  111.  384. 

11.  Berry  Will  Case,  93  Md.  560. 
IMO.     8.    Hollenbeck  v.  Cook,   180 

111.  6s. 

6.  Coghill  V,  Kennedy,  119  Ala.  641. 
See  also  Bacon  v.  Bacon,  181  Mass. 
18. 

6.  Adams  v,  Rodman,  102  Wi^.  456. 

7.  Colorado,  —  In  re  D'Avignon,  12 
Colo.  App.  489. 

Illinois,  —  Thompson  v.  Bennett,  194 

III.  57. 

Indiana.  —  Whiteman  r.  Whiteman, 
152  Ind.  263. 

Kentucky,  —  Leak  v.  Leak,  (Ky. 
1903)   73  S.  W.  Rep.  789. 

Missouri.  —  Hamburger  v.  Rinkel,  164 
Mo.  398.  See  also  Hamon  v,  Hamon, 
180  Mo.  685. 

New  York. -^  Cook  v.  White,  43  N. 
Y.  App.  Div.  388,  affirtfied  167  N.  Y. 
588;  Philips  V,  Philips.  77  N.  Y.  App. 
Div.  113;  Haughian  v.  Conlan,  86  N.  Y. 
App.  Div.  290.  See  also  Hagan  v.  Sone, 
68  N.  Y.  App.  Div.  60. 

Ohio.  —  Kettemann  v,  Metzger,  23 
Ohio  Cir.  Ct.  61. 

Pennsylvania.  —  Robinson  v,  Robin- 
son, 203  Pa.  St.  400. 


8.  Hollenbeck  r.  Cook,  180  111.  65. 

In  New  Tork  section  2653a  of  the 
Code  of  Civil  Procedure  seems  to  re- 
quire a  general  verdict  on  the  issue  as 
to  whether  the  writing  produced  is  or 
is  not  the  last  will  or  codicil  of  the 
testator.  Bennett  v.  Bennett,  50  N.  Y. 
App.  Div.  127. 

1041*  2.  See  Underwood  v.  Thur- 
man,  iii  Ga.  325,  wherein  it  was  held 
that  grounds  of  objection  to  the  probate 
of  a  paper  propounded  as  a  will  are  not, 
though  separately  set  forth  in  the 
caveat,  "  pleas  "  in  the  sense  in  which 
this  word  is  used  in  section  5330  of  the 
Civil  Code;  and  consequently,  it  is 
not  the  right  of  the  propounder  to  de- 
mand that  if  the  verdict  be  one  deny- 
ing probate,  it  shall  show  upon  which 
one  or  more  of  such  grounds  it  is  based. 

1<MI3.  1.  Matter  of  Latour,  140 
Cal.  414.  See  also  O'Connell  v,  Dow, 
182  Mass.  541,  wherein  the  verdict  was 
held  to  be  consistent. 

6.  California.  —  Matter  of  Benton, 
131  Cal.  472;  Matter  of  Nelson,  132 
Cal.  182;  Matter  of  Keegan,  139  Cal. 
123. 

District  of  Columbia.  —  See  National 
Safe  Deposit,  etc.,  Co.  v,  Heiberger,  19 
App.  Cas.  (D.  C.)  506. 

Hawaii.  —  In  re  Kamakea,  3  Hawaii 

799. 

Illinois.  —  Slingloff  v.  Bniner,  174 
111.  561 ;  Petefish  v.  Becker,  176  III. 
448 ;  Entwistle  v.  Meikle,  180  111.  9 ; 
Hollenbeck  v.  Cook,  180  111.  65 ;  John- 
son V.  Johnson,  187  111.  86;  Huggins  v. 
Drury,  192  111.  528;  Bradley  v.  Palmer, 
193  111.  15  ;  Graham  v,  Deuterman,  206 
111.  378 ;  Piper  v,  Andricks,  209  111.  564. 
Compare  Stone  v,  Salisbury,  209  111.  56, 
wherein  it  was  held  that  a  verdict  on 
the  issue  whether  the  contestant  was 
the  daughter  of  the  testator  was  merely 
advisory. 
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1043.    See  note  i. 

21.  Trial  by  Court.  —  See  note  2. 
1<I44.    22.  Judgment  or  Deoree  —  a.  Rendition,  Form,  and 
General  Requisites  —  in  General.  —  See  notes  i,  3,  4,  5. 
1049.     See  note  i. 

Hut  Deoide  laine  —  See  note  2. 
1046.     Judgment  on  Verdict.  —  See  notes  I,  2. 

b.  Qualified,  Limited,  and  Partial  Probates  — 

Fraud,  etc.,  as  to  Part  of  WiU.  —  See  note  7. 

1048.    c.  Determining  Construction  or  Operation  of 
Will.  —  See  notes  2,  3. 


Louisiana.  —  See  Barlaw  v.  Harrison, 
SI  La.  Ann.  875. 

Mississippi,  —  King  v.  Rowan,  82 
Miss.  I. 

Missouri.  —  Coats  v.  Lynch,  152  Mo. 
161;  Gordon  v.  Burris,  153  Mo.  223; 
State  V.  Guinotte,  156  Mo.  513;  Moore 
V.  McNulty,  164  Mo.  11 1;  Hamburger 
V.  Rinkel,  164  Mo.  398;  Crossan  v, 
Crossan,  169  Mo.  631 ;  Beyer  v,  Her- 
mann, 173  Mo.  295. 

New  Jersey,— ^SchuchhsiTdtv.  Schuch- 
hardt,  62  N.  J.  Eq.  710. 

New  York.  —  Mock  v.  Garson,  84  N. 
Y.  App.  Div.  65. 

Ohio.  —  Kettemann  v,  Metzger,  23 
Ohio   Cir.   Ct.   61. 

Pennsylvania,  —  See  Krtig's  Estate, 
13  York  Leg.  Rec.  (Pa.)  163. 

1043.     1.    Medill  v,  Snyder,  61  Kan. 

15. 

Hearing  on  Speeial  Verdict.  —  In  Wis- 
consin, where  a  cause  is  tried  by  the 
court  and  a  jury  is  impaneled  for  the 
purpose  of  an  advisory  verdict,  and  the 
cause  is  fully  tried  and  submitted, 
neither  party  is  entitled  to  a  hearing  as 
a  matter  of  right  after  the  coming  in 
of  the  special  verdict  and  before  the 
findings  by  the  court  are  filed.  Adams 
V.  Rodman,  102  Wis.  456. 

8.  Medill  v.  Snyder,  6x  Kan.  15; 
Coates  V,  Semper,  82  Minn.  460.  See 
also  Hess  v,  Killebrew,  209  111.  193. 

Ai  to  NeccMdty  and  Bni&eienoy  of  Find- 
ings under  various  statutes,  see  Olm- 
sted's Estate,  122  Cal.  224;  Matter  of 
Benton,  131  Cal.  475 ;  Matter  of  Mc- 
Kenna,  138  Cal.  439;  McCam  v.  Run- 
dall.  III  Iowa  406 ;  Bennett  v.  Ben- 
nett, 50  N.  Y.  App.  Div.  127. 

Duty  to  Find  on  Iiiues  UndiBposed  Of. 
—  When  the  verdict  of  the  jury  did 
not  dispose  of  all  the  issues  raised  by 
the  petition  of  the  contestants,  it  is  the 
duty  of  the  court  to  find  upon  the 
issues  not  disposed  of.    Matter  of  Mc- 


Kenna,  138  Cal.  439;   Matter  of  Ben- 
ton, Z31  Cal.  472. 

14M4*  1.  Blanchard  v.  Wilbur,  153 
Ind.   387. 

3.  The  Signature  of  the  Probate  Judge 
is  not  essential  to  the  validity  of  an 
order  admitting  the  will  to  probate. 
Beer  v.  Plant,  (Neb.  1901)  96  N.  W. 
Rep.  348. 

Entry  of  Judgment.  —  Upon  the  filing 
of  a  decision  and  order  for  judgment 
in  an  equity  case,  in  or  out  of  term, 
judgment  may  be  entered  accordingly 
without  any  further  proceedings  in  the 
cause.  Adams  v.  Rodman,  102  Wis. 
456. 

4.  Chandler  v.  Richardson,  65  Kan. 
152. 

6.  For  the  Contents  of  Beoords  held  to  be 
sufficient  to  show  allowance  of  the  will, 
see  Keister  v.  Keister,  178  111.  103; 
Brack  v.  Boyd,  202  III.  440 ;  Chandler 
V.  Richardson,  65  Kan.  152;  Rothwell 
V.  Jamison,  147  Mo.  601. 

1045.  1.  Finding.  —  See  Miller  v. 
Coulter,   156  Ind.  290. 

2.  Woodruff  V.  Hundley,  127  Ala.  640. 

1M6.  1.  Judgment  on  Appeal  from 
Clerk.  —  In  North  Carolina  a  judgment 
sustaining  a  will  on  appeal  from  the 
clerk,  acting  as  probate  judge,  should 
direct  the  clerk  to  take  other  necessary 
proceedings  as  required  by  law.  Col- 
lins V.  Collins,  125  JN.  Car.  98. 

2.  Woodruff  V.  Hundley,  127  Ala. 
640 ;  McCambridge  v.  Walraven,  88  Md. 
378;  Stanley  v.  Safe  Deposit,  etc.,  Co., 
88  Md.  401.  Compare  Meyer  v.  Hen- 
derson, 88  Md.  585. 

7.  Brisco  v.  Hamilton,  (1902)  P.  234, 
71  L.  J.  P.  121.  See  also  In  Goods  of 
Reade,  (1902)  P.  75,  71  L.  J.  P.  45, 
86  L.  T.  N.  S.  258. 

Undue  Iniluence.  —  See  Friend's  Es- 
tate, 198  Pa.  St.  363. 

ia4§.  2.  Matter  of  Davis,  136  Cal. 
590;  Leak  v.  Leak,  (Ky.  1903)  73  S.  W. 
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1049.  d.  On  Two  or  More  Instruments.  —  See  note  i. 
23.  Coits  and  Expensei  —  a.  Security  for  Costs. — 
See  notes  3,  4. 

1090.  b.  Allowance  Prior  to  Probate^and  for  Pur- 
pose OF  Contest.  —  See  note  i. 

c.  Inherent  Power  to  Award  Costs  —  Authority  of 

Frobato  Conrt.  —  See  note  2. 

d.  By  Statutory  Provision  —  unqwoiflod  Diioretioii.  — 
See  note  4. 

Limitod  Diforotion.  —  See  note  5. 


Rep.  789 ;  Montrose  v,  Byrne,  24  Wash. 
288;  Ward  V,  Brown,  S3  W.  Va.  227. 
See  also,  as  bearing  more  or  less  re- 
motely on  the  point,  Chase  v,  Isher- 
wood,  5  Ohio"  Dec.  i\  In  re  Oskamp, 
5  Ohio  Dec.  584;  Re  Segur,  71  Vt.  224. 

In  Montana,  under  Code  Civ.  Pro., 
§§  2320-2382,  authorizing  the  District 
Court,  acting  as  a  probate  court,  to  en- 
tertain a  contest  of  the  will,  the  court 
may,  on  consent  of  all  the  parties  in- 
terested, enter  a  decree  affirming  a 
compromise  of  such  a  contest,  and 
ascertain  the  share  to  which  the  parties 
are  respectively  entitled.  In  re  Davis, 
27  Mont.  490. 

104§.  8.  In  Few  York.  — Matter  of 
Bogart,  43  N.  Y.  App.  Div.  586;  Naylor 
r.  Brown,  (County  Ct.)  32  Misc.  (N. 
Y.)  298. 

1049.  1.  A  Codicil  inconsistent  with 
the  original  will  cannot  be  probated  at 
a  time  subsequent  to  that  at  which  the 
original  will  was  probated.  Couchman 
V,  Couchman,  104  Ky.  680;  Thruston 
V.  Prather,  (Ky.  1898)  47  S.  W.  Rep. 
871. 

8.  See  Murphy  r.  Murphy,  65  S.  W. 
Rep.  165,  2z  Ky.  L.  Rep.  1460,  where 
an  appeal  bond  was  held  to  be  sufficient 
as  a  bond  for  costs. 


In  niinoii.  —  Graham  v.  Deuterman, 
206  111.  378,  following  the  doctrine  of 
the  original  note. 

In  Indiana  the  taxation  of  the  costs 
of  a  contest  of  a  will  is  largely  in  the 
discretion  of  the  court.  Whittenberger 
V.  Bower,  158  Ind.  673. 

In  Maryland.  —  Miller  v,  Gehr,  91 
Md.  709. 

In  Wisoondn  a  discretion  rests  to  al- 
low or  withhold  taxable  costs  or  to 
authorize  their  payment  out  of  the  es- 
tate.   In  re  Donges,  103  Wis.  497. 

5.  In  Arizona  the  court  may  appoint 
an  attorney  to  represent  the  parties  to 
a  contract  and  fix  his  fee,  to  be  paid 
out  of  the  estate.  Such  order  may  also 
be  made  ex  parte,  and  no  notice  of  the 
entry  thereof  is  required.  In  re  Roarke, 
(Ariz.  1902)  68  Pac.  Rep.  527. 

In  Hew  Jersey. —  Higgins  v,  Mc- 
Quirk,  61  N.  J.  Eq.  613,  where  costs 
against  the  estate  were  refused  because 
the  contestants  did  not  bring  themselves 
within  the  statutory  provisions  laid 
down  in  the  original  note.  And  see 
Wain  V.  Bruere,  (N.  J.  1902)  53  Atl. 
Rep.  822;  In  re  CJaus,  (N.  J.  1903)  54 
Atl.  Rep.  824,  where  costs  of  contest  in 
the  Orphans'  Court  were  allowed  out 
of  the  estate,  but  costs  on  appeal  were 


4.  A  Legatee  Contesting  the  Probate  of     refused,  as  no  reasonable  cause  existed 


a  Foreign  WiU  is  not  obliged  to  give 
security  for  costs  in  New  York.  Mat- 
ter of  Scott,  80  N.  Y.  App.  Div.  369. 

1050.  1.  See  Tuohy  v,  Hanlon,  18 
App.  Cas.  (D.  C.)  225,  wherein  it  was 
held  that  the  statute  expressly  author- 
ized the  allowance  of  costs  prior  to 
probate.  See  also  Hamilton  v.  Shilling- 
ton,  19  App.  Cas.  (D.  C.)  268. 

8.  In  re  Derse,  103  Wis.  108;  In  re 
Donges,  103  Wis.  497. 

4.  Tuohy  V.  Hanlon,  18  App.  Cas. 
(D.  C.)  225,  following  Brown  v.  Johns, 
62  Md.  333,  cited  in  the  original  note 
under  the  heading  In  Maryland. 


In  Kow  York  the  award  of  costs  is 
in  the  discretion  of  the  surrogate  under 
Code  Civ.  Pro.  N.  Y.,  §  2558.  Matter 
of  Richmond,  63  N.  Y.  App.  Div. 
488. 

Where  the  Controversy  Turns  upon 
the  Construction  of  a  will,  the  contest 
as  to  the  factum  having  been  aban- 
doned, the  surrogate  may  award  costs 
to  the  successful  party  under  Code  Gv. 
Pro.  N.  Y.,  §  2561.  Matter  of  Bogart, 
46  N.  Y.  App.  Div.  240. 

Costs  of  the  Appeal  should  abide  the 
event  of  a  new  trial  and  be  payable  out 
of  the  estate.    Matter  of  Dixon,  42  N. 
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lOSd*     Conniel  Fees  and  Ezpeniea.  —  See  note  I. 

CkMts  Awarded  Bireotly  to  Fartiet.  —  See  note  2. 

e.  Exercise  of  Discretion  —  ctood  Faitii  and  Beasonabit 

OftnM.  —  See  note  3. 
lOtSS.    See  note  i. 

Ezoonton.  —  See  notes  2,  3. 
1094.     Baview  on  Appeal.  —  See  note  I. 


Y.   App.   Div.   481 ;   Matter  of    Drake, 

45  N.  Y.  App.  Div.  206. 

As  to  What  Acts  of  Contestants  Con- 
stitute a  Waiver  of  their  right  to  ob> 
ject  to  the  allowance  of  costs  and  the 
amount  thereof,  see  Matter  of  Bogart, 

46  N.  Y.  App.  Div.  240. 
Additional    Allowances,  —  The    court 

may  make  extra  allowances  of  costs  to 
defendants  under  Code  Civ.  Pro.  N.  Y., 
$  2653a.  Haughian  v.  Conlan,  86  N.  Y. 
App.  Div.  290 ;  Delmar  v.  Delmar,  65 
N.  Y.  App.  Div.  582. 

flonth  Carolina.  —  As  to  the  reasona- 
bleness of  counsel  fees,  see  Ex  p.  Lan- 
dnim,    (S.   Car.    1904)    48    S.   £.   Rep. 

47. 

Iil53.  1.  In  re  Donges,  103  Wis. 
497;  Fox  V.  Martin,  108  Wis.  99.  Com- 
pare Tuohy  V.  Hanlon,  18  App.  Cas. 
(D.  C.)  225. 


testant's  appeal,  and  costs  were  held  to 
be  properly  awarded  against  him. 

England.  —  See  Aylwin  v,  Aylwin, 
(1902)  P.  203,  71  L.  J.  P.  130,  87  L.  T. 
N.  S.  142. 

1053.  1.  Matter  of  Gorkow,  20 
Wash.  563,  quoting  Oapp  v.  Fullerton, 
34  N.  Y.  190,  and  allowing  costs  and 
attorney's  fees  to  an  unsuccessful  bona 
fide  contestant.  See  also  Crawford  v. 
Thomas^  (Ky.    1899)    54    S.    W.    Rep. 

197. 

Contest  Between  Hein.  —  In  an  action 
to  set  aside  the  probate  of  a  will,  where 
all  the  parties  were  children  of  the  de- 
ceased and  the  contestants  were  suc- 
cessful, the  court  costs  were  held  to  be 
properly  taxed  to  the  estate,  the  attor- 
ney's fees  being  paid  by  the  parties. 
Kirsher  v.  Kirsher,  120  Iowa  337. 

In  niinoii  the  Court  on  Setting  Aaide 


Under  Code  Civ.  Pro.  K.  Y.,  S$  2558,    a  Will  has   power   to   assess   the   costs 


2561,  a  surrogate  cannot  award  counsel 
fees  in  excess  of  the  statutory  allow- 
ance to  parties  of  ten  dollars  a  day 
in  addition  to  seventy  dollars.  Mat- 
ter of  Hitchler,  (Surrogate  Ct.)  25  Misc. 
(N.  Y.)  369. 

8.  Matter  of  Hitchler,  (Surrogate 
Ct.)  25  Misc.  (N.  Y.)  369. 

8.  Iowa,  —  Lingle  v.  Lingle,  121  Iowa 

133. 
New  Jersey.  —  In   re   Claus,    (N.   J. 

1903)  54  Atl.  Rep.  824. 

New  York. —  Matter  of  Kivlin,  (Sur- 
rogate Ct.)  37  Misc.  (N,  Y.)  187, 
wherein  costs  were  refused  to  the  con- 
testant, it  appearing  that  the  objections 
filed  by  him  were  not  to  protect  any 
interest,  but  merely  to  cause  annoyance, 
and  that  if  there  had  been  no  con- 
test probate  would  have  been  refused 
on  the  facts. 

Wisconsin.  —  In  re  Donges,  103  Wis. 
497;  In  re  Healy,  108  Wis.  632;  In  re 
Derae,  103  Wis.  108,  where  the  court 
refused  to  enforce  a  stipulation  of  the 
parties  that  costs  of  both  should  be  paid 
out  of  the  estate;  Roberts  v.  Roberts, 
107  Wis.  213,  where  the  facts  tended  to 
show  absence  of  good  faith  in  the  coti- 


against  the  only  beneficiary  seeking  to 
maintain  it.  Egbers  v.  Egbers,  177  III. 
82. 

Persons  Named  ai  Parties  who  do  not 
join  in  the  contest  are  not  contestants, 
and  therefore  are  not  liable  for  the 
costs  adjudged  the  contestants  of  the 
will.  Woodall  v,  McLendon,  137  Ala. 
486. 

8.  Perkins  v.  Perkins,  116  Iowa  253. 

But  in  England  the  rule  seems  to  be 
different,  rage  v.  Williamson,  87  L, 
T.  N.  S.  146;  Twist  V.  Tye,  (1902)  P. 
92,  71  L.  J.  P.  47,  86  L.  T.  N.  S.  259. 

8.  Mclntire  v.  Mclntire,  14  App. 
Cas.  (D.  C.)  337;  Tuohy  v.  Hanlon,  18 
App.  Cas.  (D.  C.)  225 ;  Godfrey  v. 
Phillips,  209  111.  584 ;  Sims  v.  Birdsong, 
(Ky.  1899)  50  S.  W*  Rep.  993;  Miller 
V.  Gehr,  91  Md.  709. 

1M4.  1.  Tuohy  v.  Hanlon,  18  App. 
Cas.  (D.  C.)  225;  Hamilton  v.  Shilling- 
ton,  19  App.  Cas.  (D.  C.)  268;  Eaton 
V.  Brown,  20  App.  Cas.  (D.  C.)  453; 
Baker  v.  Baker,  202  111.  595  (costs 
allowed  to  guardian  ad  litem) ;  Matter 
of  Richmond,  63  N.  Y.  App.  Div.  488; 
Ex  p.  Landrum,  (S.  Car.  1904)  48  S. 
E.   Rep.   47;   Roberts  v.  Roberts,    107 
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1094.  24.  Yaoating  Judgment  or  Decree  —  a.  Power  to 
Vacate  and  Grounds  for  Vacating  —  in  Uniud  statei.  —  See 
note  3. 

loss.     See  notes  i,  2,  3,  6. 

1096.    See  note  i. 

1057.  By  Stfttnte.  —  See  note  2. 

1058.  b.  Who  May  Make  Application.  —  See  notes  1,2. 
c.  Laches  in  Making  Application.  —  See  note  3. 


Wis.  213.  See  also  Matter  of  Latour, 
140  Cal.  414. 

1M4.  8.  Cousens  v.  Advent  Church, 
93  Me.  292 ;  McCambridge  v.  Walraven, 
88  Md.  378.  Contra,  Delehanty  v.  Pit- 
kin, 76  Conn.  412. 

The  Register  of  Wills  in  Pennsylvania, 
has  no  power  to  revoke  the  probate  of 
a  will  when  once  granted  by  him. 
Beatty's  Estate,  193  Pa.  St.  304;  Mc- 
Andrew's  Estate,  206  Pa.  St.  366. 

1<>55«  1.  Wright  V,  Simpson,  200 
111.  56;  Miller  v.  Miller,  (Neb.  1903) 
95  N.  W.  Rep.  loio. 

8.  In  Maryland.  —  McCambridge  v, 
Walraven,  88  Md.  378,  following  Worth- 
ington  V.  Gittings,  56  Md.  542,  cited  in 
the  original  note. 

8.  Cousens  v.  Advent  Church,  93  Me. 
292. 

6.   Flood  V.  Kerwin,  113  Wis.  673. 

1056.  1.  Bartlett  v.  Slater,  182 
Mass.  208,  holding  that  the  probate 
court  may  revoke  a  former  decree  and 
establish  the  probate  of  the  will  in  ac- 
cord with  a  compromise  agreement  made 
by  the  parties. 

1057.  2.  General  Extent  of  Power. — 
The  power  of  the  surrogate  to  open  a 
decree  is  derived  entirely  from  section 
2481  of  the  Code  of  Civil  Procedure, 
which  authorizes  him  to  open  a  decree 
or  grant  a  new  trial  or  a  new  hearing 
for  fraud,  newly  discovered  evidence, 
clerical  error,  or  other  sufficient  cause. 
Matter  of  Hawley,  100  N.  \.  206;  Mat- 
ter of  Flynn,  136  N.  "Y.  287;  Matter  of 
Tilden,  56  N.  Y.  App.  Div.  277. 

The  Ezeroise  of  the  Power  is  within  the 
sound  discretion  of  the  surrogate.  Mat- 
ter of  Tilden,  56  N.  Y.  App.  Div.  277, 

Waiver.  —  In  Matter  of  Albert,  (Sur- 
rogate Ct.)  38  Misc.  (N.  Y.)  61,  the 
court  said :  "  I  am  of  opinion  that  the 
entire  force  and  effect  of  the  appear- 
ance, waiver,  and  consent  was  to  permit 
a  decree  to  be  made  admitting  the  will 
to  probate,  which  decree  should  have 
precisely  the  same  force  and  effect  as 


if  made  on  due  issuance  and  service  of 
citation,  followed  by  default.  The  stat- 
ute permits  a  proceeding  to  revoke  the 
probate  of  a  will  of  personal  property 
to  be  commenced  at  any  time  within 
one  year  after  the  recording  of  the  de- 
cree admitting  it  to  probate  (Code  Civ. 
Pro.,  §§  2647  and  2648),  and  I  find  no 
waiver  of  that  remedy  in  the  stipula- 
tion." 

105§.  1.  Ligon  V,  Hawkes,  no 
Tenn.  514. 

2.  Wright  r.  Simpson,  200  111.  56. 

in  Louisiana  an  heir  who  asks  to  be 
recognized  as  such,  the  will  of  the  de 
cujus  not  having  been  legally  probated, 
may  be  heard  to  have  all  the  proceed- 
ings leading  to  the  probate  of  the  will, 
as  well  as  the  judgment  itself,  de- 
creed void.  Duperier  v,  Bervard,  107 
La.  91. 

8.  Whitaker  v.  McKinney,  134  Ala. 
Z26t  wherein  an  application  made  thirty- 
eight  years  after  the  decree  of  probate 
was  held  to  be  barred  by  laches ;  Wright 
V.  Simpson,  200  111.  56;  McCambridge 
V.  Walraven,  88  Md.  378 ;  Stanley  v. 
Safe  Deposit,  etc.,  Co.,  88  Md.  401 ; 
Miller  v.  Miller,  (Neb.  1903)  95  N.  W. 
Rep.  loio.  See  also  Farril  v,  Hughes, 
(Iowa  1 901)  87  N.  W.  Rep.  723. 

4.  McCambridge  v,  Walraven,  88  Md. 
378,  quoting  Worthington  v,  Gittings,  56 
Md.  642,  stated  in  the  original  note; 
Genau  v.  Abbott,  (Neb.  1903)  93  N.  W. 
Rep.  942. 

Allegations  as  to  Notioe.  —  Where  the 
fraud  relied  on  for  the  vacation  of  a 
decree  admitting  a  will  to  probate  is 
such  that  it  would  have  been  available 
to  defeat  the  probate  of  the  will,  an 
allegation  that  plaintiff  had  not  actual 
notice  of  the  proceedings  is  insuffi- 
cient to  excuse  his  failure  to  contest 
the  will,  where  notice  was  given  ac- 
cording to  law,  and  he  had  notice  of 
facts  sufficient  to  put  him  on  inquiry. 
Miller  v.  Miller,  (Neb.  1903)  95  N.  W. 
Rep.  1 010. 
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lOtlS.    d.  Petition  —  AUegatiou.  —  See  notes  4,  6. 
£.  Notice  of  Application.  —  See  note  8. 

1059.  25.  New  Trials.  —  See  note  i. 
26.  Bill  of  Beview.  —  See  note  3. 

1060.  27.  Appeal  and  Error  —  ^.  For  Errors  of  Law.  — 
See  note  5. 

1061.  See  notes  i,  2,  3. 

28.  Collateral  Attack  on  Judgment  or  Decree  —  Where 

Court  Hftd  Jvriidietion.  —  See  note  6. 
106a.    See  note  i. 


10^84  6.  A  Prayer  for  General  Equi- 
table Belief  is  sufficient  under  the  code 
practice  in  Nebraska.  Genau  v.  Abbott, 
(Neb.  1903)  93  N.  W.  Rep.  942. 

8.  McCambridge  v.  Walraven,  88  Md. 

378. 

Freeamption  ai  to  Soiileleiit  Senrioe.  — 
Where  the  plaintiff,  upon  a  petition  to 
vacate  a  judgment  probating  a  will, 
fails  to  allege  or  prove  compliance  with 
the  requisites  as  to  citation  of  parties, 
it  will  be  presumed  that  the  service  was 
sufficient.  Martin  v.  Smith,  23  Tex. 
Civ.  App.  665. 

1059.  1.  Matter  of  Motz,  136  Cal. 
558:  Matter  of  Wickcrsham,  138  Cal. 
355;  Matter  of  Latour,  140  Cal.  414; 
Bradley  v.  Palmer,  193  111.  15;  Gibson 
V.  Sutton,  70  S.  W.  Rep.  188,  24  Ky. 
L.  Rep.  868 ;  Kettemann  v.  Metzger, 
23  Ohio  Cir.-r  Ct.  61 ;  Rockwell  v. 
Holden,  22  R.  I.  244.  See  also  Cron- 
shaw  V,  Cronshaw,  21  R.  I.  54. 

8.  Malone  v.  Cornelius,  34  Oregon 
192,  holding  that  a  bill  of  review  will 
lie  to  bring  up  the  proceedings  of  the 
probate  court  to  the  Circuit  Court. 

1000.  6.  Finality  of  Jadgments.— 
An  order  of  the  probate  court  admitting 
a  paper  to  probate  is  not  reviewable. 
Hollrah  v.  Lasance,  63  Ohio  St.  58, 
distinguishing  M.  E.  Church  Missionary 
Soc.  V.  Ely,  56  Ohio  St.  405,  set  out  in 
the  original  note.  And  see  Hollrah  v. 
Lasance.  8  Ohio  Cir.  Dec.  788,  16  Ohio 
Cir.  Ct.  187. 

Who  Kay  Appeal.  —  An  executor  is  a 
party  aggrieved  and  has  sufficient  inter- 
est to  appeal  from  a  surrogate's  decree 
denying  probate  to  a  will  appointing 
him.  Matter  of  Stapleton,  71  N.  Y.  App. 
Div.  I ;  Matter  of  Rayner,  93  N.  Y.  App. 
Div.  114;  Halde  v.  Schultz,  (S.  Dak. 
"903)  97  N.  W.  Rep.  369. 

Ai  to  Seriew  of  Qoeitionf  of  Fact,  see 
Kirbell  v.  Pitkin,  75  Conn.  301 ;  Crossan 
r.  Crossan,  169  Mo.  631. 


1061*  1.  Davies  v.  Leete,  iii  Ky. 
659;  Smith  V.  Chaney,  93  Me.  214; 
Abbott,  Appellant,  97  Me.  278. 

Executor. —  Halde  v.  Schultz,  (S. 
Dak.  1903)  97  N.  W.  Rep.  369;  Ward 
r.  Brown,  53  W.  Va.  227. 

A  Party  Who  Haa  Kade  Default  has  no 
standing  in  the  appellate  court.  Delmar 
V,  Delmar,  65  N.  Y.  App.  Div.  582. 

2.  Gordon  v.  Burris,  153  Mo.  223 ; 
Matter  of  Murphy,  48  N.  Y.  App.  Div. 
211. 

8.  Eaton  v.  Brown,  20  App.  Cas.  (D. 
C.)  453 ;  Godfrey  v.  Phillips,  209  111. 
584;  Matter  of  Granacher,  74  N.  Y. 
App.  Div.  567 ;  Ex  p.  Landrum,  (S. 
Car.  1904)  48  S.  E.  Rep.  47. 

6.  In  Lottiaiana  Ex  Parte  Decreee  pro- 
bating a  will  and  putting  legatees  in 
possession  are  prima  facie  valid. 
Thomas  v.  Blair,  iii  La.  678. 

1063.  1.  Alabama.  —  McDonnell  v. 
Farrow,  132  Ala.  227, 

Arkansas.  —  St.  Joseph's  Convent  v. 
Garner,  66  Ark.  623. 

California.  —  Matter  of  Latour,  140 
Cal.  414. 

Connecticut.  —  Delehanty  v.  Pitkin, 
76  Conn.  412. 

Georgia.  —  Sutton  v,  Hancock,  118 
Ga.   436. 

Illinois.  —  Keister  v.  Keister,  178  111. 
103;  James  White  Memorial  Home  v. 
Price,   195   111.  279. 

Indiana.  —  Cunningham  v.  Tuley,  1 54 
Ind.  270. 

Kentucky.  —  Lischy  v.  Schrader,  104 
Ky*  657;  Couchman  v,  Couchman,  104 
Ky.  680 ;  Davies  v,  Leete,  1 1 1  Ky.  659 ; 
Leslie  v.  Maxey,  67  S.  W.  Rep.  839, 
23  Ky.  L.  Rep.  2435 ;  Kentucky  Land, 
etc.,  Co.  V,  Crabtree,  113  Ky.  922;  Bo- 
hannon  v.  Tabbin,  (Ky.  1903)  76  S.  W. 
Rep.  46. 

Maryland.  —  McCambridge  v.  Wal- 
raven,  88  Md.  378 ;  Stanley  v.  Safe  De- 
posit, etc.,  Co.,  88  Md.  401. 
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1004.  29.  Bill  to  Set  Aside  Judgment  or  Decree.  —  See  notes  i,  2. 

1005.  n.  Of  Nuvcupativb  Wills.  —  See  notes  3,  4. 

ni.  Of  Lost  ob  Destbotxd  Wills  —  Prouu  Covts  la 
Vniud  statw.  —  See  note  6. 

lOGO.     Prooadnre.  — See  notes  2,  3. 


Michigan.  —  Holland  v,  Holland,  121 
Mich.  109. 

Nebraska.  —  Andersen  v,  Andersen, 
(Neb.  1903)  96  N.  W.  Rep.  276;  Beer 
V.  Plant,  (Neb.  1901)  96  N.  W.  Rep. 
348.  See  also  Best  v.  Gralapp,  (Neb. 
1904)  99  N.  W.  Rep.  837. 

New  York.  —  Cook  v.  White,  43  N.  Y. 
App.  Div.  388,  affirmed  167  N.  Y.  588; 
Sisco  V.  Martin,  61  N.Y.  App.  Div.  502; 
Delabarre  v.  McAlpin,  71  N.  Y.  App. 
Div.  591.  See  also  Matter  of  Tilden, 
56  N.  Y.  App.  Div.  2y7. 

North  Carolina.  —  McOure  v.  Spivey, 
123  N.  Car.  678. 

Ohio.  —  Stacey  v.  Cunningham,  69 
Ohio  St.   176. 

Oklahoma.  —  Ward  v.  Logan  0)unty, 
12  Okla.  267. 

Oregon,  —  Mendenhall's  Will,  43  Ore- 
gon 542.  See  also  Lawrey  v.  Sterling, 
41  Oregon  5x8. 

Pennsylvania.  —  Amberson's  Estate, 
204  Pa.  St  397' 

Tennessee.  —  Reeves'  v.  Hager,  loi 
Tenn.  712;  Martin  v,  Stovall,  103 
Tenn.    1. 

Texas.  —  Lauf er  v.  Powell,  (Tex.  Civ. 
App.  1902)  71  S.  W.  Rep.  549;  Glover 
V.  Coit,  (Tex.  Civ.  App.  1904)  81  S.  W. 
Rep.  136.  See  also  Martin  v.  Smith, 
23  Tex.  Civ.  App.  665. 

Wisconsin.  —  Flood  v.  Kerwin,  1  x  3 
Wis.  673. 

VarioTU  Katten  GonolnsiTely  Estab- 
liihed  by  Probate— r/taf  Will  Was  Not 
Revoked  by  Subsequent  Marriage. — 
See  Paine  v.  Price,   184  Mass.  350. 

Testamentary  Character  of  Instru- 
ment.—  Reeves  v.  Hager,  loi  Tenn. 
712. 

1064.  1.  Davis  v.  Upson,  209  111. 
206;  Kirsher  v.  Kirsher,  120  Iowa  337; 
Williams  v.  Miles,  63  Neb.  859 ;  Carrau 
V.  0*Calligan,  (C.  C.  A.)  125  Fed.  Rep. 
657;  Beyer  v.  Le  Fevre,  x86  U.  S.  1x4, 
in  which  last  case  it  was  held  that  an 
objection  to  the  jurisdiction  was  waived 
by  the  parties'  agreement  to  submit 
issues  to  a  jury,  a  trial  by  jury,  and  a 
stipulation  for  the  return  of  testimony. 

Contra  —  Federal  Courts.  —  In  some 
states  it  would  appear  that  jurisdiction 
exists  in  equity  to  set  aside  a  decree  ad- 


mitting a  will  to  probate;  and  where 
such  jurisdiction  exists  the  proceeding 
may  be  maintained  in  the  federal  court 
if  the  general  requisites  of  federal  juris- 
diction are  present.  Carrau  v.  O'OUi- 
gan,  (C.  C.  A.)  125  Fed.  Rep.  657. 

5.  Hans  v.  Holler,  165  Mo.  47.  See 
also  Cousens  v.  Advent  Church,  93  Me. 
292;  Reeves  v.  Hager,  10 1  Tenn.  712. 

1065.  8.  The  Texai  Statute  pre- 
scribing the  time  within  which  the  ap- 
plication for  the  probate  of  a  nuncupa- 
tive will  must  be  made  is  mandatory. 
Martinez  v.  Martinez,  19  Tex.  Civ.  App. 
66  X,  holding  further  that  an  application 
alleging  that  the  testamentary  words 
were  spoken  two  days  before  the  death 
of  the  deceased,  but  failing  to  charge 
that  they  were  uttered  during  his  last 
sickness  as  required  by  the  statute,  is 
demurrable. 

In  WaihingtOB  proof  in  solemn  form 
is  required  and  the  statute  is  manda- 
tory. O'Callaghan  v.  O'Brien,  1x6  Fed. 
Rep.  934- 

4.  For  an  Instmetion  held  to  be  cor- 
rect, see  Cruit  v.  Owen,  2x  App.  Cas. 
(D.  C.)   378. 

6.  Ewing  V.  Mclntyre,  133  Mich.  459 ; 
Matter  of  Kennedy,  53  N.  Y.  App.  Div. 
IDS,  affirmed  167  N.  Y.  X63.  See  also 
Hollrah  v.  Lasance,  63  Ohio  St.  58. 

1066.  8.  Matter  of  Johnson,  134 
Cal.  662,  construing  Code  Civ.  Pro,  Cal., 
§  1339-  See  also  Matter  of  Camp,  134 
Cal.  233;  Kellogg  v.  Ridgely,  161  Ind. 
ixo,  quoting  the  Indiana  statute;  Matter 
of  Barnes,  70  N.  Y.  App.  Div.  523,  xo 
N.  Y.  Annot.  Cas.  432;  Matter  of 
Granacher,  74  N.  Y.  App.  Div.  567; 
Matter  of  Cosgrove,  (Surrogate  Ct.) 
31  Misc.  (N.  Y.)  422;  Matter  of  Reif- 
feld,  (Surrogate  Ct.)  36  Misc.  (N.  Y.) 
472,  construing  Code  Civ.  Pro.  N.  Y., 
§9  X865,  2621.  See  also  Matter  of 
Kennedy,  53  N.  Y.  App.  Div.  105,  af- 
firmed 167  N.  Y.  163;  Gavitt  v.  Moul- 
ton,    119    Wis.    35. 

8.  Donlon  v.  Kimball,  6x  N.  Y.  App. 
Div.  31.  See  also  Hollrah  v.  Lasance, 
63  Ohio  St.  58. 

Beqnltites  of  Petition.  —  In  Indiana  a 
complaint  which  fails  to  allege  facts 
showing  that  the  will  was  destroyed  in 
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1066. 

Wills  —  1. 
1067. 
1069. 
1070. 

1071. 

1079. 


IV.  Pbobate  OB  Abmibbioh  to  BECOBD  07  FOBBIOV 
Power  and  Duty  of  Court  —  Original  Probate.  —  See  note  $. 

AdmiMion  of  Poreigii  Probated  Will  to  Beoord.  —  Sec  notes  I,  3. 

See  note  i. 

3.  Form  and  Contents  of  Applioation — Form. — See  note  4. 

Contents  of  Petition.  —  See  notes  6,  7. 

4.  Notice  of  Hearing.  —  See  note  i. 

5.  Hearing  and  Contest  —  a.  Hearing.  —  See  note  5. 
See  notes  1,2,3,  4. 


the  lifetime  of  the  testator  without  her 
consent  or  that  it  was  fraudulently  dis- 
posed of  is  insufficient.  Kellogg  v. 
Ridgely,  x6i  Ind.  no. 

In  Louisiana,  —  See  In  re  Sprowl,  109 
La.   35a. 

In  New  York.  —  A  complaint  under 
Code  Civ.  Pro.  N.  Y.,  9  1861,  subdiv.  i, 
providing  that  a  will  must  be  lost  or 
destroyed  "  before  it  was  duly  proved 
and  recorded  within  the  state/'  need 
not  allege  that  the  will  has  not  been 
proved.  This  is  matter  of  defense. 
Donlon  v.  Kimball,  6x  N.  Y.  App.  Div. 

31. 

As  to  the  Interest  Necessary  to  Main- 
tain the  Action  under  Code  Civ.  Pro. 
N.  Y.,  99  1 86 1,  1867,  see  Donlon  v. 
Kimball,  61   N.  Y.  App.  Div.  31. 

In  Wisconsin  the  petition  for  the  pro- 
bate of  a  lost  will  must  "  set  forth  the 
provisions  thereof."  Gavitt  r.  Moul- 
ton,  119  Wis.  35. 

1066.  6^  See  Ball.  Annot.  Codes 
and  Stat.  Wash,  (1897),  9  6087,  cited  in 
Matter  of  Clayson,  26  Wash.  253. 

1067.  1.  Pritchard  v.  Roe,  2  Penn. 
(Del.)  553 ;  Newcomb  v.  Newcomb, 
(Ky.  1900)  57  S.  W.  Rep.  2;  Fenderson 
V.  Missouri  Tie,  etc.,  Co.,  104  Mo.  App. 
290;  Martin  v,  Stovall,  103  Tenn.  i; 
Tarbell  v,  Walton,  71  Vt.  406. 

3.  Delaware.  —  Rev.  Stat.  Del.,  p. 
6z6,  c.  84,  99  6,  7,  quoted  in  Pritch- 
ard V.  Roe,  2  Penn.  (Del.)  553. 

Kentucky.  —  Stat.  Ky.  1894,  9  4854, 
quoted  in  Johnson  v.  Baird,  (Ky.  1900) 
54  S.  W.  Rep.  721 ;  Davies  v.  Leete,  iii 

Ky.  659. 

Mississippi.  —  Annot.  Code  Miss.,  9 
1829,  construed  in  Pratt  v.  Hargreaves, 
77  Miss.  892. 

Missouri.  —  Rev.  Stat.  Mo.,  99  4634, 
4635,  quoted  in  Fenderson  v.  Missouri 
Tie,  etc.,  Co.,  104  Mo.  App.  290. 

Nebraska.  —  Comp.  Stat.  Neb.  (1899), 
99  2658--2660,  quoted  in  Martin  v.  Mar- 
tin, (Neb.  1903)  97  N.  W.  Rep.  289. 


New  York.  —  Meiggs  v.  Hoagland,  68 
N.  Y.  App.  Div.  182,  construing  Code 
Civ.  Pro.  N.  Y.,  9  2703;  Matter  of 
Nash,  (Surrogate  Ct.)  37  Misc.  (N.  Y.) 
706,  construing  Code  Civ.  Pro.  N.  Y., 
99  3695,  2703. 

Pennsylvania.  —  Bright.  Purd.  Dig. 
Laws  Pa.  (1894),  PP.  572,  574,  con- 
strued in  Hoysradt  v.  Tionesta  Gas  Co., 
194  Pa.  St.  251;  Opp  V.  Chess,  204 
Pa.  St.  40  z. 

Tennessee.  —  Annot.  Code  Tenn. 
(1896),  9  3916  et  seq.,  applied  in  Mar- 
tin V.  Stovall,  103  Tenn.  i. 

Texas.  —  Rev.  Stat.  Tex.,  art.  5353, 
quoted  in  Dew  v.  Dew,  23  Tex.  Civ. 
App.  676. 

Vermont.  —  Stat.  Vt.,  99  2366,  2368, 
construed  in  Tarbell  v.  Walton,  71  Vt. 
406. 

Inaanoe  of  Letten  Teetamentary  Kot 
yecewary.  —  Matter  of  Nash,  (Surro- 
gate Ct.)  Z7  Misc.  (N.  Y.)  706. 

1069.  1.  See  Martin  v.  Stovall, 
103  Tenn.  i. 

1070.  4.  In  Kew  York.  —  Matter  of 
Nash,  (Surrogate  Ct.)  Z7  Misc.  (N.  Y.) 
706,  following  Shearer's  Estate,  (Surro- 
gate Ct.)  I  Civ.  Pro.  (N.  Y.)  455,  cited 
in  the  original  note. 

0,  Foreign  Statnte.  —  On  an  applica- 
tion for  the  probate  of  a  foreign  will 
it  is  not  necessary  specifically  to  al- 
lege the  foreign  statute  under  which 
it  was  probated,  or  expressly  to  prove 
that  the  proof  and  allowance  of  the  will 
were  in  accordance  with  such  statute. 
Martin  v.  Martin,  (Neb.  1903)  97  N. 
W.  Rep.  289. 

7.  See  Matter  of  Nash,  (Surrogate 
Ct.)  37  Misc.  (N.  Y.)  706. 

1071.  1.  Martin  v.  Martin,  (Neb. 
1903)  97  N.  W.  Rep.  289. 

6.  See  Fenderson  v.  Missouri  Tie, 
etc..  Co.,   104  Mo.  App.  290. 

107a.  1.  Tarbell  v.  Walton,  71  Vt. 
406. 

8.  Martin  v,  Martin,  (Neb.  X903)  97 
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1074. 
1075. 

note  I. 


1076. 

Becord.  — 
1077. 

to  Keoord. 
1078. 

Establish 


b.  Grounds  of  Contest.  —  See  note  4. 

c.  Form  of  Contest  and  Trial  Thereof.  —  See 

6.  Order  or  Judgment.  —  See  notes  2,  3. 

7.  Statutory  Contest  of  Order  or  Judgment  Admitting  to 
See  notes  2,  3. 

10.  Collateral  Attack  on  Order  or  Judgment  Admitting 

—  See  notes  2,  3. 

v.  Bills   ih   Chancebt   and   Statutobt  Suits   to 
oB  Set  Aside  WiLLa  —  See  note  2. 


N.  W.  Rep.  289,  following  Otto  v.  Doty, 
6x  Iowa  23,  cited  in  the  original  note. 

1073.  8.  As  to  Saffldeney  of  Aa- 
fhentioatioiii  see  Fenderson  v.  Missouri 
Tie,  etc.,  Co.,  104  Mo.  App.  290 ;  Martin 
V,  Martin,  (Neb.  1903)  97  N.  W.  Rep. 
289,  following  Wilt  v.  Cutler,  38  Mich. 
189,  cited  in  the  original  note. 

4.  Ab  to  Wills  of  Beal  Estate.  — A 
statement  in  the  certificate  that  "  our 
statute  does  not  require  that  the  evi- 
dence of  the  witnesses  thereto  should 
be  preserved  in  writing "  is  not  the 
statement  required  by  Code  Civ.  Pro.  N. 
Y.,  fi  2703,  to  the  effect  that  if  no  such 
will  be  on  file,  there  must  be  a  certifi- 
cate showing  such  fact.  Matter  of 
Nash,  (Surrogate  Ct.)  37  Misc.  (N.  Y.) 
706,  following  Lockwood  v.  Lockwood, 
51  Hun  (N.  Y.)  337,  cited  in  the 
original  note. 

1074*  4.  Fenderson  v,  Missouri 
Tie,  etc.,  Co.,  104  Mo.  App.  290. 


2.  Opp  v.  Chess,  204  Pa.  St.  401. 

8.  Opp  V.  Chess,  204  Pa.  St.  401, 
holding  that  in  probating  a  will,  the 
register  acts  judicially  under  power 
conferred  and  defined  by  statutes  which 
do  not  require  the  entering  of  a  formal 
decree,  and  an  adjudication  by  him  will 
be  presumed  from  the  fact  that  a  for- 
eign will  is  admitted  to  the  records  of 
his    office. 

1076.  2.  Interost  of  Contestant.— 
As  to  what  constitutes  sufficient  inter- 
est, see  Davies  v,  Leete,  11 1  Ky.  659. 

8.  See  Martin  v.  Stovall,  103  Tenn.  i. 

1077,  2.  Pritchard  v.  Roe,  2  Penn. 
(Del.)  553;  Davies  v.  Leete,  iii  Ky. 
659 ;  Garvey  v.  U.  S.  Fidelity,  etc.,  Co., 
77  N.  Y.  App.  Div.  391  ;  Tarbell  v, 
Walton,    71    Vt.   406. 

8.  Decedent  Having  Someetlo  DomieiL 

—  See   Plant   v.    Harrison,   (Supm.   Ct. 

Spec.  T.)  36  Misc.  (N.  Y.)  649. 

107§.    2.  Setting   Aside   Probate   of 

1075*     1.    See  Plant  v.  Harrison,  52     Will.  —  As  to  the  inherent  jurisdiction 


N.  Y.  App.  Div.  434,  where  the  issue 
of  the  domicil  of  the  testator  was  held 
to  have  been  properly  withheld  from  the 
jury. 


of  a  court  of  equity  to  set  aside  a  de- 
cree of  the  probate  court  establishing 
a  will,  see  supra,  1.  29.  Bill  to  Set  Aside 
Judgment  or  Decree. 
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1080.    n.  IVBICTKEHT.  —  See  note  i. 
Words  Used.  —  See  note  2. 


10§O«  1.  Hummel  v.  State,  lo  Ohio 
Dec.  492. 

Spoken  or  Written  Words.  —  In  Wil- 
liams V.  State,  117  Ga.  13,  it  was  held 
that  3  Code  Ga.,  §  396,  making  it  a 
penal  offense  to  use  obscene,  vulgar,  or 
profane  language  in  the  presence  of  a 
female,  must  be  construed  strictly,  and 
contemplates  spoken  words  only.  An 
indictment,  therefore,  which  alleges  that 
the  accused  used  such  language  in  the 
presence  of  a  lady  by  delivering  to  her 
a  written  communication  is  bad  on  de- 
murrer. 


8.  Hummel  v.  State,  10  Ohio  Dec. 
492,  citing  16  En  CYC.  of  Pl.  and  Pr- 
1080,  and  holding  further  that  "it  is 
not  always  necessary  to  set  forth  in 
the  charge,  the  language  in  h<ec  verba; 
often  this  would  be  impracticable,  if  not 
impossible.  Too  great  strictness  should 
not  be  required.  But  enough  of  the 
language  used  should  be  set  forth  and 
such  other  proper  allegations  as  are 
necessary  to  show  that  a  crime  has 
been  committed.  Anything  less  than 
this  in  an  affidavit  or  indictment  renders 
it  fatally  defe':tivc." 


PROFERT  AND  OYER. 


1083.    I  Pbofebt  —  2.  Object  of  Profert.  —  See  note  2. 

1085.  5.  When  Profert  Is  Not  Bequired.  —  See  note  5. 

1086.  Pleading  Seoords.  —  See  note  5. 

1088.     n.  OTEB  —  2.  Object  —  Profert    Does    Not   Make    Instniment 
Part  of  Beeord.  —  See  note  2. 

1090.    4.  Of  What  Not  Demandable.  —  See  note  6. 

1083.    8.  At  the  Common   Law,  if        1M§.    2.  Prodnotion  of  Deed  on  Oyer 

the  defendant  desired  to  avail  himself    Hakes  It  Part  of  Declaration.  —  The  pro- 


of anything  in  a  deed  beyond  what  was 
set  forth  in  the  declaration,  he  craved 
oyer  of  the  deed,  after  the  plaintiff 
had  declared  with  a  profert  in  curia. 
Vail  V,  Pennsylvania  F.  Ins.  Co.,  67  N. 
J.  L.  422,  citing  16  En  CYC.  op  Pl.  and 
Pr.  1082. 

1M5*  6.  Harp  v.  Abbeville  Invest., 
etc.,  Co.,  1 08  Ga.  168;  Home  v.  Mullis, 
119  Ga.  534. 

10S6.  6.  Statutory  Bonds.  —  Prof  ert 
is  not  required  of  a  bond  executed  in 
accordance  with  the  formal  provisions 
of  a  statute  which  make  it  a  public 
record.  Fidelity,  etc.,  Co.  v.  U.  S.,  187 
U.  S.  315. 


duction  of  a  deed  upon  the  prayer  of  the 
defendant  makes  the  instrument  pro- 
duced a  part  of  the  plaintiff's  declara- 
tion, to  the  same  extent  as  though  it 
had  been  set  out  in  here  verba  in,  and 
made  part  of,  the  declaration.  Western 
Springs  v.  Collins,  (C.  C.  A.)  98  Fed. 
Rep.  933. 

1090*  6.  Profert  of  TTnneoessaryDoea- 
ment.  — .  If  profert  is  made  of  any 
document  of  which  it  is  not  necessary, 
it  will  be  treated  as  mere  surplusage, 
and  will  not  entitle  the  defendant  to 
oyer.  Atherton  Mach.  Co.  r.  Atwood- 
Morrison  Co.,  (C.  C.  A.)  102  Fed.  Rep. 
949. 


488 


PROHIBITION. 

1094.     L  DSFIKITION  AKD  NATURE  OF  WRIT  —  Purpose  of  Writ. 

—  See  note  3. 

109t(«     ExooM  and  Abfonoe  of  Juriidiotioii.  —  See  note  2. 
1006,     Proventiye  Bather  than  Semedial.  —  See  note  2. 

1097.  II.  Jttbisdictiok  to  Issxte  —  1.  State  Courts  — 
a.  Courts  of  General  Jurisdiction —  jurisdiction  of  Partioniar 
Courts.  —  See  note  3. 

1098.  b.  Appellate  Courts.  —  See  note  2. 

1099.  See  note  i. 

1 103.    2.  Federal  Courts — b.  Circuit  and  District  Courts. 

—  See  note  3. 


1M4.  8.  Matter  of  Attorney-Gen- 
eral, (Supm.  Ct.  Spec.  T.)  32  Misc. 
(N.  Y.)  I ;  Pennsylvania  R.  Co.  v, 
Rogers,  52  W.  Va.  470  [both  cases 
cxXing  16  Encyc.  op  Pl.  and  Pr.  1094] ; 
Hevren  v.  Reed,  126  Cal.  219;  People 
V,  Sherman,  66  N.  Y.  App.  Div.  231 ; 
State  V.  Hogg,  22  Wash.  646 ;  Johnston 
V,  Hunter,  50  W.  Va.  52. 

lOM.  2.  Holly  Shelter  R.  Co.  v. 
Newton,  133  N.  Car.  132;  State  v. 
Superior  Ct.,   30  Wash.   156. 

1096*  8.  Valentine  v.  Police  Ct., 
141  Cal.  615 ;  People  v.  District  Ct.,  28 
Colo.  16  X ;  State  v,  Hogg,  2%  Wash. 
646. 

1M7*  8.  Arizona,  —  The  Supreme 
Court  of  Arizona  has  power  to  issue 
the  writ.  Crowned  King  Min.  Co.  v. 
District  Ct,  (Ariz#  190 1)  64  Pac.  Rep. 

439- 

Colorado.  —  Jurisdiction  to  issue  the 

writ  is  directly  conferred  by  the  Con- 
stitution on  the  Supreme  Court,  and 
does  not  depend  on  statutes.  People  v. 
District  Ct.,  26  Colo.  386. 

New  York,  —  Under  Code  Civ.  Pro. 
N.  Y.,  8  2100,  the  Supreme  Court  has 
power  to  issue  the  writ.  People  v. 
Tuthill,  79  N.  Y.  App.  Div.  24: 

Wisconsin.  —  The  Circuit  Court  may 
issue  the  writ,  Stat.  Wis.  (1898),  § 
3457f  being  void  so  far  as  it  attempts 
to  take  away  from  the  Circuit  Court 
any  part  of  its  supervisory  jurisdiction 


over  lower  courts,  and  deprive  it  of 
the  use  of  any  writ  necessary  for  the 
exercise  of  that  jurisdiction.  State  v. 
Pollard,  112  Wis.  232. 

1098.  S.  People  v.  District  Ct.,  28 
Colo.  485 ;  School  Dist.  No.  6  v.  Burris, 
84  Mo.  App.  654;  State  v.  Hogan,  24 
Mont.  379 ;  Matter  of  Attorney-General, 
(Supm.  Ct.  Spec.  T.)  32  Misc.  (N.  Y.) 
i;  Gates  v.  McGee,  15  S.  Dak.  247; 
State  V.  Ausherman,  11  Wyo.  4x0. 

1099*  1.  Kentucky.  —  In  support  of 
the  first  proposition  of  the  original  note, 
see  Weaver  v.  Toney,  107  Ky.  419. 
Shackelford  v.  Patteson,  xio  Ky.  863; 
Louisville,  etc.,  R.  Co.  v.  Miller,  1x2  Ky. 
464;  Campbellsville  Telephone  Co.  v. 
Patteson,  (Ky.  1902)  69  S.  W.  Rep. 
1070 ;  Clark  County  Ct.  v.  Warner,  (Ky. 
1903)  76  S.  W.  Rep.  828. 

Missouri.  —  In  support  of  the  first 
proposition  of  the  original  note,  see 
State  V.  Eby,  X70  Mo.  497;  State  v. 
Smith,  172  Mo.  618. 

Wisconsin.  —  Under  the  Constitution 
the  Supreme  Court  has  a  general  super- 
intending control  over  all  inferior  courts 
which  gives  to  it  the  right  to  issue  the 
writ.  State  v.  Johnson,  103  Wis. 
591. 

1105>.  8.  In  re  Paquet,  (C.  C.  A.) 
114  Fed.  Rep.  437,  in  which  case  the 
writ  was  denied  on  the  ground  that 
the  appellate  jurisdiction  of  the  court 
had  not  been  invoked. 
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1 14I3.    in.  Tbibitkalb  akd  Officebs  Pbohibitbb  —  1.  Gener- 
ally —  Kiniiterial  A«u. —  See  notes  5,  6. 

1103.     Inferior  Courts  Amenable  to  Writ.  —  See  note  I. 

1 1^4.     Bodies  or  Ol&oers  Having  Judicial  Powers.  —  See  note  I. 

1106.  Private  Person.  —  See  note  I. 

Use  of  Writ  as  Writ  of  Quo  Warranto.  —  See  note  2. 

2.  Boards,  Commissioners,  Cooncils,  Etc.  —  When  invested 
with  Jndieial  Powers.  —  See  notes  3,  4. 

1 107.  What  Constitutes  Judicial  Power.  —  See  note  I. 

When   Suoh  Bodies  or  Officers  Are  Proceeding  Within  Bounds  of 
Their  Authority.  —  See  note  3. 

Tax  Assessors  or  Collectors.  —  See  note  4. 

1 108.  3.  Courts  Martial.  —  See  note  2. 

4.  Legislative  and  Execntive  Officers.  —  See  notes  3,  4. 


1103.  6.  Campbellsville  Telephone 
Co.  V.  Patteson,  (Ky.  1902)  69  S.  W. 
Rep.  1070;  Matter  of  Attorney-General, 
(Supm.  Ct.  Spec.  T.)  32  Misc.  (N.  Y.) 
I  [both  cases  citing  16  Encyc.  of  Pl. 
AND  Pr.  1102];  Bloxton  V.  McWhorter, 
46  W.  Va.  32;  Hassinger  v.  Holt,  47 
W.  Va.  348. 

By  statute  in  Montana  (Code  Civ. 
Pro.  Mont.,  §  1980)  the  office  of  the 
writ  has  been  expanded  so  as  to  in- 
clude acts  other  than  judicial.  The 
section,  however,  does  not  add  to  the 
jurisdiction  of  the  Supreme  Court, 
which  has  appellate  jurisdiction  only, 
and  its  power  to  issue  the  writ  is  lim- 
ited by  the  Constitution.  State  v. 
Hogan,  24  Mont.  379. 

So  in  Washington,  under  Ball.  Annot. 
Codes  and  Stat.  Wash.  (1897),  §  57691 
the  writ  may  be  used  to  arrest  the  pro- 
ceedings of  any  tribunal,  etc.,  whether 
acting  in  a  judicial,  a  legislative,  an 
executive,  or  an  administrative  capacity. 
Winsor  v.  Bridges,  24  Wash.  540. 

e.  State  V.  Bradley,  134  Ala.  549 
[quoting  16  Encyc.  of  Pl.  and  Pr. 
1 102]  ;  Valentine  v.  Police  Ct.,  141  Cal. 
615;  Bloxton  V.  McWhorter,  46  W.  Va. 

1103.  1.  School  Dist.  No.  6  v. 
Burris,  84  Mo.  App.  654 ;  State  v.  Cline, 
85  Mo.  App.  628 ;  Board  of  Education 
V.  Holt,  54  W.  Va.  167. 

Equal  Goorts.  —  Matter  of  Attorney- 
General,  (Supm.  Ct.  Spec.  T.)  32  Misc. 
(N.  Y.)    1. 

Jnftioee  of  Peace.  —  People  v.  Tuthill, 
79  N.  Y.  App.  Div.  24 ;  Johnston  v. 
Hunter,  50  W.  Va.  52 ;  Pennsylvania  R. 
Co.  V.  Rogers,  52  W.  Va.  451. 

1104*     1.    Board    of    Education    v. 


Holt,  51  W.  Va.  435,  citing  16  Encyc. 
OF  Pl.  and  Pr.  1104. 

1106.  1.  Southern  R.  Co.  v.  Birm- 
ingham, etc.,  R.  Co.,  131  Ala.  663; 
Hevren  v.  Reed,  126  Cal.  219. 

8.  Board  of  Education  v.  Holt,  54 
W.  Va.  167  [citing  16  Encyc.  of  ,Pl. 
and  Pr.  1 1 06];  People  v.  District  Ct, 
29  Colo.  277. 

8.  School  Dist.  No.  6  v.  Burris,  84 
Mo.  App.  654. 

4.  Board  of  Education  v.  Holt,  51  W. 
Va.  435  [citing  16  Encyc.  of  Pl.  and 
pR.  1 106] ;  Miller  v.  Davenport,  8  Idaho 
593;  Lodge  V.  Fletcher,  184  Mass.  338; 
Higgins  V,  Talty,  157  Mo.  280;  School 
Dist.  No.  6  V.  Burris,  84  Mo.  App.  654 ; 
People  V.  Jerome,  (Supm.  Ct.  Spec.  T.) 
36  Misc.  (N.  Y.)  256;  State  v.  State 
Land  Com'rs,  23  Wash.  700;  Board  of 
Education  v.  Holt,  54  W.Va.  167.  Com- 
pare Winsor  v.  Bridges,  24  Wash. 
540. 

1107.  1.  Board  of  Arbitratioii.  —  In 
School  Dist.  No.  6  v.  Burris,  84  Mo. 
App.  654,  a  writ  was  issued  against  a 
board  of  arbitration  formed  to  deter» 
mine  a  school  district. 

The  Bntiee  of  a  Board  of  Edneatioii 
in  the  management  and  control  of 
graded  schools  which  have  been  estab- 
lished in  its  district  are  held  in  West 
Virginia  to  be  essentially  ministerial. 
Hassinger  v.  Holt,  47  W.  Va.  348. 

8.  People  V.  Doyle,  44  N.  Y.  App. 
Div.  402. 

4.  People  V.  McCue,  (Supm.  Ct.  Spec 
T.)  ^7  Misc.  (N.  Y.)  741. 

1108.  2.  People  v.  Doyle,  (Supm. 
Ct.  Spec.  T.)  28  Misc.  (N.  Y.)  411, 
supporting  the  whole  text  paragraph. 

3.   Stein   v.   Morrison,    (Idaho    1904) 
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1109.  17.  ISSITAHCB   OF  WBIT   DiBOBBTIORABT  —  Oenml  Bole. 

—  See  note  i. 

1110.  Befnied  in  Doubtful  Cases  or  Where  Other  Bemedy  Exists  —  See 
note  I. 

V.  When  Issued  —  1.  General  Eule.  —  See  note  2. 

1111.  Court  Exceeding  Fowers.  —  See  note  I. 
1113.     See  note  i. 


75  Pac.  Rep.  246,  quoting  x6  Encyc.  of 
Pl.  and  Pr,  1 108. 

I10§.  4.  Campbells vi lie  Telephone 
Co.  V,  Patteson,  (Ky,  1902)  69  S.  W. 
Rep.  1070,  citing  16  Encyc.  of  Pl.  and 
Pr.  1 108,  but  granting  the  writ  to  re- 
strain an  inferior  court  from  enforcing 
a  writ  of  prohibition  granted  by  it.  Peo- 
ple V,  Doyle,  44  N.  Y.  App.  Div.  402. 

Instances  Where  Writ  Befused.  —  See 
Hartigan  v.  Board  of  Regents,  49  W. 
Va.  14,  citing  16  Encyc.  of  Pl.  and  Pr. 
1 108. 

To  Test  Validity  of  City  Ordinance.  — 
See  Bybee  v.  Smith,  (Ky.  1900)  57  S. 
W.  Rep.  789. 

Under  Statutes  of  Idaho.  —  Stein  v.  Mor- 
rison, (Idaho  1904)  75  Pac.  Rep.  246, 
quoting  16  Encyc.  of  Pl.  and  Pr.  1108, 
expressly  overrules  Williams  v.  Lewis, 
6  Idaho  184,  stated  in  the  original  note, 
in  so  far  as  it  holds  that  the  writ  of 
prohibition  will  lie  to  restrain  a  purely 
ministerial  act. 

1109«  1.  Mason  v.  Grubel,  64  Kan. 
835  {citing  16  Encyc.  of  Pl.  and  Pr. 
1 1 09];  People  V.  District  Ct.,  26  Colo. 
386 ;  People  v.  District  Ct.,  29  Colo. 
83 ;  People  v.  District  Ct.,  30  Colo.  123 ; 
Rust  V.  Stewart,  7  Idaho  558 ;  Kilty  v. 
Railroad  Com'rs,  184  Mass.  310;  Davi- 
son V.  Hough,  165  Mo.  561  ;  Holly  Shel- 
ter R.  Co.  V,  Newton,  133  N.  Car.  132. 

Statutes  of  Connecticut  and  West  Vir- 
ginia. —  Simmons  v.  Thomasson,  50 
W.Va.6s6  iciting  16  Encyc.  of  Pl.  and 
Pr.  1 109;  Coger  v.  Coger,  48  W.  Va. 
^3S '»  Johnston  v.  Hunter,  50  W.  Va.  52; 
Board  of  Education  v.  Holt,  51  W.  Va. 

435- 

Supreme  Court  of  United  States.— /n  re 
Huguley  Mfg.  Co.,  184  U.  S.  297. 

IIIO.  1.  Mason  v.  Grubel,  64  Kan. 
841  [citing  16  Encyc.  of  Pl.  and  Pr. 
mo];  People  v.  District  Ct.,  29  Colo. 
I ;  Aichele  v.  Johnson,  30  Colo.  461  ; 
People  V.  Hoglund,  93  111.  App.  292 ; 
State  V.  Mayer,  52  La.  Ann.  255  ; 
Bankers*  L.  Assoc,  v.  Shelton,  84  Mo. 
App.  634;  State  V.  Hogg,  22  Wash. 
646;  State  V,  Pollard,  112  Wis.  232.  See 


also  People  v.  Fitzgerald,  73  N.  Y.  App. 
Div.  339;  People  v.  McCue,  74  N.  Y. 
App.   Div.  302. 

2.  Simmons  v.  Thomasson,  50  W.  Va. 
656;  Pennsylvania  R.  Co.  v.  Rogers, 
52  W.  Va.  470,  both  cases  citing  16 
Enyc.  op  Pl.  and  Pr.  iiio.  See  also 
the  following  cases: 

California,  —  Hevren  v.  Reed,  126  Cal. 
219. 

Colorado.  —  People  v.  District  Ct.,  29 
Colo.  83  ;  People  v.  District  Ct.,  29  Colo. 
182;  People  V,  District  Ct.,  29  Colo. 
277;  People  V.  District  Ct.,  (Colo.  1903) 
74  Pac.  Rep.  896. 

Idaho.  —  In  re  Francis,  7  Idaho  98. 

Kentucky.  —  Shackelford  v.  Patteson, 
no  Ky.  862;  McCann  v.  Louisville. 
(Ky.  1 901)  63  S.  W.  Rep.  446. 

Missouri.  —  State  v.  Aloe,  152  Mo. 
466 ;  State  v.  Wood,  155  Mo.  425 ;  State 
V.  Oliver,   163  Mo.  679. 

New  York.  —  People  v,  Sherman,  66 
N.  Y.  App.  Div.  231 ;  People  v,  Tuthill, 
79   N.   Y.  App.   Div.  24. 

West  Virginia.  —  Davis  v.  Filler,  47 
W.  Va.  413;  Hartigan  r.  Board  of 
Regents,  49  W.  Va.  14;  Johnston  v. 
Hunter,  50  W.  Va.  52. 

1 1 1 1  •  1.  California,  —  Hevren  r. 
Reed,  126  Cal.  219. 

Colorado.  —  People  v.  District  Ct.,  26 
Colo.  386;  People  v.  District  Ct.,  29 
Colo.   83. 

Idaho.  —  In  re  Francis,  7  Idaho  gS ; 
Rust  V.  Stewart,  7  Idaho  558. 

Kentucky.  —  Weaver  v,  Toney,  107 
Ky.  419. 

Louisiana.  —  State  v,  St.  Paul,  104 
La.  6. 

Missouri.  —  State  v.  Aloe,  152  Mo. 
466;  State  V.  Wood,  155  Mo.  425 ;  State 
V.  Oliver,  163  Mo.  679;  School  Dist. 
No.  6  V.  Burris,  84  Mo.  App.  654;  State 
V.  Cline,  85  Mo.  App.  628. 

West  Virginia.  —  Hartigan  v.  Board 
of  Regents,  49  W.  Va.  14;  Johnston  v. 
Hunter,  50  W.  Va.  52 ;  Simmons  v. 
Thomasson,  50  W.  Va.  656. 

1113.  1.  Appointing  BeeeiTer  Im< 
properly.  —  Murray  v.  Superior  Ct.,  129 
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Ilia.     Fwrtiaf  HftTing  Ho  Bight  to  Iiiftitiit«  ProeMdiags.  —  See  note  2. 
Contompt  Procoodimgf.  —  See  note  3. 

1113.  See  note  2. 

2.   Wlien  Court    Has  Never  Acquired    Jurisdiction  — 
a.  For  Want  of  Service  of  Process.  —  See  note  3. 

1114.  b.  For  Want  of  Appeal.  —  See  note  i. 

1115.  S.  When  Court  Has  Lost  Jurisdiction  — a.  By  Final 
Order.  —  See  note  i. 

1116.  b.  By  Appeal  Taken.  -  See  note  4. 

11 17.  See  notes  i,  2. 

1118.  Aftor  Judgment  by  Appellate  Court.  —  See  note  I. 

1119.    d.  By  Assumption  of  Jurisdiction  by  Another 
Court.  —  See  notes  2  3. 

liaO.    4  When  Amount  Involved  Exceeds  Court's  Jurisdiction 

—  Single  Indivisible  Canie  of  Aotion  Cannot  Be  Split  Up.  —  See  note  3. 
1  lai •     Voluntary  Bemittitur.  —  See  note  2. 

6.  For  Excess  of  Territorial  Jurisdiction  —  General  Bule.  — 
See  note  3. 


Cal.  628;  State  v.  Ellis,  108  La.  521. 
See  also  Receivers. 

1113.  2.  State  tr.  Moore,  21  Wash. 
628.  See  also  State  v,  Superior  Ct.,  21 
Wash.  469. 

8.  Weaver  v.  Toney,  107  Ky.  419; 
Louisville,  etc.,  R.  Co.  v.  Miller,  112 
Ky.  464;  Nichols  v.  Judge,  130  Mich. 
187  J  State  V,  Superior  Ct.,  31  Wash. 
481.    See  also  Contempt. 

1113.  8.  Where  Belator  Haa  Another 
Bemedy.  —  Aichele  v.  Johnson,  30  Colo. 
461;  Weaver  r.  Toney,  107  Ky.  419; 
Nichols  V,  Judge,  130  Mich.  187. 

8.  Simmons  v,  Thomasson,  50  W.  Va. 
656  [citing  16  En  CYC.  of  Pl.  and  Pr. 
IT  13];  Hartigan  v.  Board  of  Regents, 
49  W.  Va.  49,  per  Dent,  J.,  dissenting 
(quoting  16  Encyc.  of  Pl.  and  Pr. 
11136;  White  V.  Superior  Ct.,  126  Cal. 
245.  But  see  Hartigan  v.  Board  of 
Regents,  49  W.  Va.,  19,  wherein  Bran- 
non,  P.,  said  obiter:  "  I  do  not  think 
prohibition  lies  where  a  Circuit  Court 
renders  judgment  without  service  of  pro- 
cess.   Writ  of  error  must  be  resorted  to." 

Voluntary  Appearanee.  —  Davison  v. 
Hough,  165  Mo.  561 ;  Bankers'  L.  Assoc. 
V.  Shelton.  84  Mo.  App.  634.  See  also 
Pennsylvania  R.  Co.  v,  Rogers,  52  W. 
Va.  4S0. 

1114.  1.  See  State  v.  Pettigrew, 
109  La.  132,  holding  that  writs  of  cer- 
tiorari and  prohibition,  under  the  super- 
visory jurisdiction  of  the  court,  may  be 
issued  after  an  appeal  has  been  aban- 
doned. 


1115.  1.  Simmons  v.  Thomasson, 
50  W.  Va.  656  iciting  16  Encyc.  of  Pl. 
AND  Pr.  1 1 15];  People  v.  District  Ct., 
28  Colo.  161;  State  v.  Fort,  178  Mo. 
518. 

1116.  4.  Birmingham  R.,  etc.,  Co. 
V,  Birmingham  Traction  Co.,  121  Ala. 
475 ;   Cuendet  v,   Henderson,    166  Mo. 

657. 

Bond  Insni&oient  to  Operate  ai  Svper- 
ledeai.  —  See  Wand  v,  Ryan,  166  Mo. 
646. 

1117.  1.  Compare  State  v.  Petti- 
grew, 109  La.   132. 

2.  State  V,    Superior   Ct.,   32    Wash. 

143. 

1118.  1 .  Appeal,  and  Not  Prohibition, 

is  held  to  be  the  proper  remedy  in 
West  yirginia,  where  it  is  claimed  that 
the  Circuit  Court,  after  remand,  is  dis- 
regarding the  decree  of  the  appellate 
court,  departing  from  its  decision,  and 
rehearing  matters  heard  in  the  appellate 
court.  King  v.  Doolittle,  51  W.  Va. 
91. 

1119.  8.  Clark  County  Ct.  v. 
Warner,  (Ky.  1903)  76  S.  W.  Rep.  828. 

8.  See  Gates  v.  McGee,  15  S.  Dak. 
247. 

lldO.  3.  Shaw  V,  Pollard,  84  Mo. 
App.  286;  Ward  v,  Evans,  49  W.  Va. 
184. 

1191.  2.  Ward  v,  Evans,  49  W. 
Va.   184. 

8.  Pennsylvania  R.  Co.  v.  Rogers,  52 
W.Va.  470,  citing  16  Encyc.  of  Pl,  and 
Pr.  1120  [1121]. 
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1 195.  7.  For  Departnre  from  Statute  Conftrring  JmiBdiotion.  — 
See  note  i. 

1 194.  8.  For  Disqualification  of  Judge.  —  See  note  2. 

1 195.  VI.  Week  Refubeb  —  1.  General  Bule  —  Jurindietion  Soit 
QuMtion.  —  See  note  i. 

1 1 96.  Errort    or    Inrein^ritiM  —  Plfftdin^  —  lUtton    of  DefnuM.  — 
See  notes  2,  3,  4. 

1 197.  Intriniie  MeriU  of  CaM.  —  See  note  I. 
tux  that  Ho  Appeal  Uoi.  —  See  note  3. 

1133.  1.  Yates  v.  Taylor  County 
Ct.,  47  W.  Va.  378,  quoting  z6  Encyc. 
OP  Pl.  and  Pr.  1 132  [1123]. 

1134.  8.  People  v.  District  Ct.,  26 
Colo.  226;  Forest  Coal  Co.  f/.  Doolittle, 
54  W.  Va.  210. 

Allegationi  on  Information  and  Belief, 
without  competent  proof  of  facts  indi- 
cating that  the  justice  would  not  be  con- 
trolled by  the  evidence  that  might  ap- 
pear on  the  trial,  have  been  held  to  be 
insufficient.  People  v.  Williams,  51  N. 
Y.  App.  Div.  102. 

1135.  1.  Honan  v.  Bar  of  Mon- 
treal, 30  Can.  Sup.  Ct.  i,  citing  i6 
Encyc.  of  Pl.  and  Pr.  Z125.  See  also 
the  following  cases: 

California,  —  Gibson  v.  Superior  Ct., 
139  Cal.  4. 

Colorado,  —  People  v.  District  Ct.,  29 
Colo.  83 ;  People  v.  District  Ct.,  30  Colo. 
123;  People  V,  District  Ct.,  30  Colo. 
488. 

Kentucky.  —  Scott  v.  Tully,  106  Ky. 
69;  Schobarg  v.  Manson,  no  Ky.  483. 

Louisiana, —  State  v.  St.  Paul,  104 
La.  280;  State  v,  St.  Paul,  52  La.  Ann. 

1039. 
Minnesota.  —  State    v.     Bazille,     89 

Minn.  440. 

Missouri.  —  Davison  v.  Hough,  165 
Mo.  561 ;  State  v.  Zachritz,  166  Mo. 
307;  Wand  V.  Ryan,  166  Mo.  646; 
Eckerle  v.  Wood,  95  Mo.  App.  378. 

Montana,  —  State  v.  Second  Judicial 
Dist.  Ct.,  22  Mont.  376. 

New  York.  —  People  v,  Sherman,  66 
N.  Y.  App.  Div.  231 ;  People  v,  Fitz- 
gerald, 73  N.  Y.  App.  Div.  339;  People 
V,  McCue,  74  N.  Y.  App.  Div.  302; 
People  V,  Jerome,  (Supm.  Ct.  Spec.  T.) 
36  Misc.  (N.  Y.)  256. 

Utah,  —  State  v.  Third  Judicial  Dist. 
Ct.,  27  Utah  336. 

IVashington,  —  State  v.  Benson,  21 
Wash.  571  ;  State  v,  Hogg,  22  Wash. 
646. 

West  Virginia.  —  Bloxton  v.  McWhor- 
ter,  46  W.  Va.  32 ;  Sperry  v.  Sanders, 


50  W.  Va.  70;  Knight  v,  Zahnhiser,  53 
W.   Va.   370. 

IVisconsin, —  In  re   Gates,   X17   Wis. 

445- 

1196,  8.  Honan  v.  Bar  of  Mon- 
treal, 30  Can.  Sup.  Ct.  z,  citing  16 
Encyc.  of  Pl.  and  Pr.  1126.  See  also 
the  following  cases: 

Colorado.  —  People  v.  District  Ct.,  30 
Colo.  488. 

Illinois.  —  People  v.  Hoglund,  93  111. 
App.  292. 

Kentucky.  —  Schobarg  v,  Manson,  no 
Ky.  483. 

Louisiana,  —  State  v.  St.  Paul,  52  La. 
Ann.  1039. 

Missouri.  —  Missouri,  etc.,  R.  Co.  v. 
Smith,  154  Mo.  300;  Delaney  v.  Police 
Ct.,  167  Mo.  667;  Shaw  V.  Pollard,  84 
Mo.  App.  286 ;  Bankers'  L.  Assoc,  v, 
Shelton,  84  Mo.  App.  634;  Eckerle  v. 
Wood,  95  Mo.  App.  378. 

Vermont.  —  Wilkins  v.  Stiles,  75  Vt. 
42. 

IVashington.  —  State  v.  Benson,  21 
Wash.  571 ;  State  v.  Hogg,  22  Wash. 
646 ;  Parker  v,  Superior  Ct.,  25  Wash. 
544 ;  State  v.  Superior  Ct.,  30  Wash. 
156 ;  State  v.  Superior  Ct.,  32  Wash.  498. 

West  Virginia.  —  Bloxton  v.  Mc- 
Whorter,  46  W.  Va.  32 ;  Ward  v.  Evans, 
49  W.  Va.  184;  Sperry  v.  Sanders,  50 
W.  Va.  70;  King  v,  Doolittle,  51  W. 
Va.    91. 

Wyoming.  —  State  v,  Cusherman,  1 1 
Wyo.   410. 

8.  Franklin  v.  Rabom,  60  S.  Car. 
78. 

4.  Amett  v,  Superior  Ct.,  128  Cal. 
xviii,  60  Pac.  Rep.  534. 

11  ST.  1.  Honan  v.  Bar  of  Mont- 
real, 30  Can.  Sup.  Ct.  x  idling  16 
Encyc.  of  Pl.  and  Pr.  1127] ;  Franklin 
V.  Rabom,  60  S.  Car.  78. 

8.  Valentine  v.  Police  Ct.,  141  Cal. 
615:  Wilkins  v.  Stiles,  75  Vt.  42; 
State  V.  Hogg,  22  Wash.  646;  State  v, 
Superior  Ct.,  31  Wash.  96;  Sperry  v. 
Sanders,  50  W.  Va.  70. 
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1198,     JnrUdiotion  Depending  on   Conteeted   Qneitionf  of  Faet.  —  See 
note  I. 

2.  When  No  Objection  HaB  Been  Made  to  Jurisdiction  of 
Inferior  Court  —  Premature  Application.  —  See  note  5. 

1 139.     Objection  of  Beoord  —  Formality.  —  See  note  3. 
1 1  SO.     Proceedingc   Summary  and   Qnaii-erindnal  —  Ex  Parte  Order.  — 
See  note  i. 

3.  When  There  Ii  Another  Adequate  Bemedy.  —  See 
note  2. 


lldS.  1.  State  V,  Ausherman,  ix 
Wyo.  410. 

6.  Hill  V.  Tarver,  130  Ala.  592; 
Forsee  v.  Gates,  89  Mo.  App.  577 ; 
People  V,  Williams,  51  N.  Y.  App.  Div. 
102;  Board  of  Education  v.  Holt,  51 
W.  Va.  435 ;  Knight  v,  Zahnhiser,  53 
W.  Va.  370  [in  all  of  which  cases  the 
court  quoted  or  cited  16  Encyc.  of  Pl. 
AND  pR.  1 1 28];  Callbreath  v.  District 
Ct.,  30  Colo.  486 ;  People  v.  District  Ct, 
30  Colo.  488;  State  v.  Allen,  51  La. 
Ann.  1842. 

Want  of  Jnriidiotion  Apparent.  —  In 
Colorado  it  is  held  that  if  a  want  of 
jurisdiction  is  apparent  on  the  face  of 
the  pleadings  in  the  lower  court,  no 
preliminary  objection  is  necessary  be- 
fore suing  out  the  writ.  People  v.  Dis- 
trict Ct.,  29  Colo.  182. 

So  in  Missouri,  where  want  of  or 
excess  of  jurisdiction  appears  on  the 
face  of  the  record,  no  necessity  exists 
to  make  suggestion  to  the  trial  court 
before  seeking  prohibitory  relief  from 
a  higher  tribunal.  State  v.  Aloe,  152 
Mo.  466;  State  v.  Oliver,  163  Mo.  679; 
State  V.  Eby,  170  Mo.  497. 

In  Weet  Virginia,  where  a  circuit 
judge  has  issued  a  rule  in  prohibition 
directly  contrary  to  principles  settled  by 
the  Supreme  Court  in  a  former  case  to 
which  he  was  a  party,  the  party  ag- 
grieved is  not  required  first  to  make 
a  motion  to  discharge  such  rule  before 
applying  to  the  Supreme  Court  for  re- 
lief against  the  same.  Board  of  Edu- 
cation V.  Holt,  54  W.  Va.  167. 


1130.  1.  Coger  v.  Coger,  48  W. 
Va.  135. 

8.  People  V.  De  France,  29  Colo.  309, 
citing  16  Encyc.  of  Pl.  and  Pb.  1130. 
See  also  the  following  cases: 

Alabama,  —  Bickley  v.  Bickley,  129 
Ala.  403. 

Arisona,  —  Crowned  King  Min.  Co. 
r.  District  Ct.,  (Ariz.  1901)  64  Pac. 
Rep.  439 ;  Sanford  v.  District  Ct., 
(Ariz.  1903)  71  Pac.  Rep.  906. 

California,  —  Jacobs  v.  Superior  Ct., 
133  Cal.  364 ;  Lindley  v.  Superior  Ct.,  141 
Cal.  220;  Valentine  v.  Police  Ct.,  141 
Cal.  615. 

Colorado.  —  People  v.  District  Ct.,  29 
Colo.  I ;  People  v.  District  Ct.,  29  Colo. 

83. 

Connecticut,  —  Toomey  v,  Comley,  72 

Conn.  458. 

Idaho,  —  Rust  v,  Stewart,  7  Idaho  558. 

Kansas,  —  Mason  v.  Grubel,  64  Kan. 

835. 
Massachusetts.  —  Kilty    v.     Railroad 

Com'rs,  184  Mass.  310. 

Missouri.  —  Shaw  v,  Tollard,  84  Mo. 
App.  286 ;  Bankers'  L.  Assoc,  v.  Shel- 
ton,  84  Mo.  App.  634;  State  v,  Hick- 
man, 85  Mo.  App.  198;  Eckerle  v. 
Wood,  95  Mo.  App.  378. 

Minnesota,  —  State  v,  Bazille,  89 
Minn.  440. 

New  York.  —  People  v,  Sherman,  66 
N.  Y.  App.  Div.  231. 

North  Carolina.  —  Holly  Shelter  R. 
Co.  V.  Newton,  133  N.  Car.  132. 

Utah.  —  Overland  Gold  Min.  Co.  v. 
McMaster,  19  Utah  177;  State  v.  Third 


1139.    8.   Strict  Formality  Not  Se-     Judicial  Dist.  Ct,  27  Utah  336. 


(nired.  —  Where  the  writ  was  twice  re- 
fused because  no  application  had  been 
made  to  the  circuit  judge  to  dismiss 
the  proceedings,  it  was  held  that  the 
service  of  the  first  rule  should  have 
put  the  judge  on  inquiry  as  to  the 
extent  of  his  jurisdiction,  and  might  be 
regarded  by  the  Supreme  Court  as  a 
aufficient  application  to  dismiss.  Board 
of  Education  v.  Holt,  51  W.  Va.  435. 


Washington.  —  State  v,  Benson,  21 
Wash.  571 ;  State  v.  Superior  Ct.,  21 
Wash.  631;  State  v.  Hogg,  22  Wash. 
646;  State  V.  Moore,  23  Wash.  115; 
State  V,  Superior  Ct.,  30  Wash.  700; 
State  V.  Neal,  30  Wash.  702;  State  v, 
Superior  Ct.,  31  Wash.  410;  State  v. 
Superior  Ct.,  32  Wash.  498, 

Wisconsin.  —  In  re  Gates,   117  Wis. 

445. 
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1131*     Inadeqnsta  Remedy.  —  See  note  2. 
1133.     See  note  i. 

4.  When  Application  for  Writ  Is  Too  late.  —  See  note  2. 

When  Want  of  Jorisdletion  Is  Apparent  npon  Face  of  TrooeediBf^. 

—  See  note  3. 

1133.  There  Is  Ko  Inflexible  Bule.  —  See  note  I. 

5.  When  No  Act  in  Elcess  of  Jurisdiction  Is  Threatened. 

—  See  note  2. 

6.  When  No  Injury  Can  Besult.  —  See  note  3. 

1134.  7.  Compliance  Ad  Interim.  —  See  note  i. 

vn.  Parties  —  1.  Applicants  —  in  Name  of  suto.  —  See 
note  4. 

1 13S«     stranger.  —  See  note  i; 

S.  Bespondents.  —  See  note  2. 

1 1 37.  Vni.  PsoGEDiriiE  —  2.  Modern  Practice  —  Under  Present 
Practioe.  —  See  note  8. 

1 138.  3.  Suggestion  or  Petition  and  Affidavit.  — ^  See  note  6. 

1 1 39.  4.  Bule  to  Show  Cause  or  Preliminary  Writ  —  Upon  TUing 
of  Snggesiion.  —  See  notes  3,  4. 


United  States,  —  In  re  Paquet,  (C.  C. 
A.)  114  Fed.  Rep.  437;  In  re  Huguley 
Mfg.  Co.,  184  U.  S.  297. 

1131.  2.  Bemedy  Insufficient.  — 
White  V.  Superior  Ct.,  1 26  Cal.  245 ; 
Hopkins  v,  Superior  Ct.,  136  Cal.  552; 
People  V,  District  Ct.,  26  Colo.  386 ; 
People  V.  Dist.  Ct.,  28  Colo.  161  ;  People 
V.  District  Ct.,  30  Colo.  123;  People  v. 
District  Ct.,  (Colo.  1903)  74  Pac.  Rep. 
896;  Weaver  v,  Toney,  107  Ky.  419; 
Clark  County  Ct.  v.  Warner,  (Ky.  1903) 
76  S.  W.  Rep.  828;  State  v.  Aloe,  152 
Mo.  466 ;  State  v.  Spencer,  166  Mo. 
271;  State  V.  Eby,  170  Mo.  497;  State 
V.  Cline,  85  Mo.  App.  628 ;  Gates  v. 
McGee,  15  S.  Dak.  247. 

1139.  1.  In  Criminal  Cases.  — Ter- 
rill  V,  Superior  Ct.,  127  Cal.  xviii,  60 
Pac.  Rep.  38,  rehearing  denied  (Cal. 
1900)  60  Pac.  Rep.  516. 

2.  Sanford  v.  District  Ct.,  (Ariz. 
1903)  71  Pac.  Rep.  906;  Valentine  v. 
Police  Ct.,  141  Cal.  615;  State  v,  St. 
Paul,  104  La.  280;  State  v.  Lee,  106 
La.  400;  State  v.  Foster,  11 1  La.  241; 
State  V.  Allen,  51  La.  Ann.  1842; 
Klingelhoefer  v.  Smith,  171  Mo.  455; 
Ex  p.  Joins,  191  U.  S.  93. 

8.  See  Hartigan  v.  Board  of  Regents, 
49  W.  Va.  49,  per  Dent,  J.,  dissenting, 
quoting  16  Encyc.  of  Pl.  and  Pr. 
1x32. 

1133,  1.  State  v.  Lee,  106  La.  400, 
quoting  16  Encyc,  of  Pl.  and  Pr.  1133. 

2.  People  V.  De  France,  29  Colo.  312; 


State  V.  Allen,  51  La.  Ann.  1842;  State 
V.  Bazille,  89  Minn.  440 ;  Holly  Shelter 
R.  Co.  V.  Newton,  133  N.  Car.  132; 
Hassinger  v.  Holt,  47  W.  Va.  348. 

8.  Gibson  v.  Superior  Ct.,  139  Cal.  4. 

1134*  1.  State  t/.  Marmouget,  104 
hn.   I. 

4.  Btatnte  in  Missonri.  — Compare  State 
V.  Eby,  170  Mo.  497. 

1135.  1.  Kilty  V,  Railroad  ComVs, 
184  Mass.  310. 

In  California,  under  Code  Civ.  Pro., 
§  1 103,  the  petitioner  for  the  writ  must 
be  "  beneficially  interested."  Gage  v, 
Fritz,  137  Cal.  108. 

2.  Judy  V.  Lashley,  50  W.  Va.  628. 

1137.  8.  Lodge  v.  Fletcher,  184 
Mass.  238 ;  People  v.  Sherman,  66  N. 
Y.  App.  Div.  231. 

Notice  of  intention  to  make  the  appli- 
cation is  essential,  if  not  waived,  in 
Louisiana.  State  v.  Couvillon,  109  La. 
267. 

113§.  6.  Stein  v.  Morrison,  (Idaho 
'904)  75  Pac.  Rep.  246;  Pennsylvania 
R.  Co.  V,  Rogers,  52  W.  Va.  451. 

1139.  8.  State  v.  Spencer,  164  Mo. 
23  ;  State  v.  Superior  Ct.,  32  Wash.  143  ; 
Bloxton  z\  McWhorter,  46  W.  Va.  32; 
State  V,  Ausherman,  11  Wyo.  410. 

4.   Hevren  v.  Reed,   126  Cal.  219. 

The  petition  must  show  all  facts  neces- 
sary to  entitle  the  petitioner  to  the  writ, 
and  if  it  does  not  comply  with  the  re- 
quirement the  writ  will  be  denied.  In 
re  Francis,  7  Idaho  98. 
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1 140.  Effaot  of  Sale  or  Preliminary  Writ.  —  See  note  I. 
Term  Time  or  Vaoation.  —  See  note  2. 

5.  Betnrn  of  Bule  or  Preliminary  Writ  —  Demurrer,  Answer, 
Xotion  to  Quash.  —  See  note  7. 

1141.  Bemnrrer  to  Petition  Admits.  —  See  note  I. 

6.  Absolate  or  Peremptory  Writ  —  Checking  Prooeedings  — 
Quashing  Aets  Already  Bone.  —  See  notes  6,  7. 

1143.     7.    Enforcement    of  Writ  —  Contempt    Prooeedings.  —  See 
note  2. 

1143.  8.  Costs —  When  Petition  Is  Bismissed  or  Bnle  Biseharged.  — 
See  note  3. 

9.  Appeal  —  Order  Granting  Writ.  —  See  note  6. 

1 144.  Sefosal  to  Grant  Writ.  —  See  notes  I,  2. 
E£Pect  of  Appeal.  —  See  note  3. 


1140*  1.  Ex  p,  Campbell,  130  Ala. 
171  [citing  16  Encyc.  of  Pl.  and  Pr. 
1 1 39];  Bloxton  V.  McWhorter,  46  W. 
Va.  ^2, 

8.  Wand  v,  Ryan,  166  Mo.  646. 

In  Colorado,  the  preliminaiy  writ  can- 
not be  issued  by  one  of  the  judges  of 
the  Supreme  Court  in  vacation.  People 
V.  District  Ct.,  28  Colo.  485. 

7.  Valentine  v.  Police  Ct.,  141  Cal. 
615;  People  V.  Hoglund,  93  111.  App. 
292 ;  State  v.  Spencer,  1 64  Mo.  23 ; 
State  V,  Zachritz,  166  Mo.  307 ;  State 
V.  Eby,  170  Mo.  497 ;  Shaw  v.  Pollard, 
84  Mo.  App.  286;  State  v.  Ausherman, 
II  Wyo.  410. 

1141*     1.    State   V,    Eby,    170    Mo. 

497. 

6.  Valentine  v.  Police  Ct.,  141  Cal. 
615 ;  Ex  p.  Joins,  191  U.  S.  93. 

7.  Hartigan  v.  Board  of  Regents,  49 
W.  Va.  49,  per  Dent,  J.,  dissenting 
letting  16  Encyc.  of  Pl.  and  Pr.  1141]  ; 
Terrill  v.  Superior  Ct.,  127  Cal.  xviii, 
60  Pac.  Rep.  38,  rehearing  denied  (Cal. 
1900)  60  Pac.  Rep.  516;  People  v.  Dis- 


trict Ct.,  28  Colo.  161 ;  State  v.  Lee,  106 
La.  400;  Klingelhoefer  v.  Smith,  171 
Mo.   455. 

1143.  2.  Judy  V,  Lashley,  50  W. 
Va.  636. 

1143.  8.  State  v.  Foster,  iii  La. 
241 ;  State  v.  Third  Judicial  Dist.  Ct., 
27  Utah  336. 

6.  Ex  p.  Campbell,  130  Ala.  171 ; 
People  V,  Tuthill,  79  N.  Y.  App.  Div. 
24. 

1144.  1.  Kilty  V.  Railroad  Com'rs, 
184   Mass.   310. 

2,  Graham  v.  Conway,  82  Mo.  App. 
647,  holding  that  under  the  Missouri 
statutes  any  final  judgment  in  prohibi- 
tion is  reviewable  by  motions  for  new 
trial  and  in  arrest,  and  by  appeal,  as 
in  other  civil  actions ;  People  v.  Wil- 
liams, 51  N.  Y.  App.  Div.  102,  holding 
that  a  justice  of  the  peace  had  a  right 
to  appe<il  from  an  order  granting  the 
writ  against  him  and  taxing  him  with 
costs. 

8.  Graham  v.  Conway,  82  Mo.  App. 
647. 
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S.    I.  IH  Oekebal  —  2.  Kespeotive  Poweri  of  Varioiu  Clasies.  — 
See  note  i. 

3.  Criminal  CaiM  in  Appellate  Coort.  —  See  note  2. 
ExoluiTe  FroTinoe  of  Subordinate  Proeeontor.  —  See  note  3. 

4.  3.  Binding  Force  of  Agreements  Made  by  Different  Classes  — 
Likewise  Agreement  Made  by  Diitriot  Attorney.  —  See  note  2. 


9.  1.  Katten  Relating  to  Kailroadi.  — 
In  Texas,  by  the  provisions  of  Rev. 
Stat.  Tex.,  art.  4579,  the  attorney-gen- 
eral, as  chief  law  officer  of  the  state, 
is  the  sole  representative  of  the  state's 
interests  in  matters  relating  to  the  vio- 
lation of  laws  affecting  railroads,  and  the 
district  attorney  of  the  county  wherein 
such  suit  is  brought  has  no  authority 
either  to  institute  such  a  suit  or  to 
appear  in  or  prosecute  it,  except  by 
request  of  the  railroad  commission. 
Moore  v.  Bell,  95  Tex.  151. 

naty  of  Attorney-General  to  Aiiiit.  — 
In  Iowa  it  is  the  duty  of  the  attorney- 
general  to  assist  in  the  prosecution  of 
a  criminal  case  before  the  trial  court 
when  duly  requested  so  to  do  by  the 
governor.  Emery  v.  State,  10 1  Wis. 
627. 

Oonnty  Attorney  —  Liquor  Caeee. —  In 
Iowa  the  statute  requires  the  county 
attorney  to  appear  against  the  state- 
ment of  consent  to  the  sale  of  intoxica- 
ting liquors  in  the  county  in  all  pro- 
ceedings before  the  District  Court  upon 
appeal,  and  he  should  be  permitted  to 
do  so.    Green  v.  Smith,  11 1  Iowa  183. 

3«  9.  Sims  V,  Com.,  (Ky.  1903)  74 
S.  W.  Rep.  1097,  holding  that  Stat.  Ky., 
§  762,  does  not  warrant  the  employment 
of  counsel  to  represent  the  common- 
wealth on  appeal  taken  in  criminal  and 
penal  cases,  as  the  statute  makes  it  the 
duty  of  the  attorney-general  to  prose- 
cute appeals  in  such  cases  taken  by  the 
defendant  to  the  appellate  court. 

S.  City  SoUeitor  or  Proeeonting  Attorney 
for  State.  — In  Fambrough  v.  State,  113 
Ga.  934,  it  was  held  that  where  the 
solicitor  of  a  city  court  is  authorized 
by  the  act  creating  such  court  to  rep- 


case  is  taken  to  the  Supreme  Court  on 
appeal  from  the  city  court. 

In  Colorado,  under  Mills's  Annot. 
Stat.,  §  1 55 1,  it  is  made  the  duty  of 
the  district  attorney  to  appear  in  behalf 
of  the  state  and  the  several  counties 
of  his  district  in  all  indictments,  suits, 
and  proceedings  which  may  be  pending 
in  the  District  Court  thereof,  wherein 
the  state  or  any  county  of  his  district 
is  a  party.  This  section  was  not  re- 
pealed by  Mills's  Annot.  Stat.,  9  813, 
authorizing  the  board  of  county  com- 
missioners to  employ  a  county  attorney, 
nor  has  the  general  assembly  by  any 
legislation  taken  from  the  office  of  the 
district  attorney  any  of  the  duties  or 
characteristics  belonging  thereto  under 
section  155 1,  or  attempted  to  vest  the 
same  in  the  office  of  the  county  attor- 
ney, or  authorized  the  board  of  com- 
missioners to  do  so.  McMullin  v,  Mont- 
rose County,  29  Colo.  478. 

In  Iowa  the  attorney-general  has 
nothing  to  do  with  a  criminal  case  until 
it  reaches  the  Supreme  Court  on  appeal. 
While  in  the  District  Court  the  county 
attorney  has  sole  charge  of  it,  and  under 
Code  Iowa,  S  301,  he  is  expressly  re- 
quired to  furnish  the  attorney-general 
with  an  abstract  in  all  cases  appealed, 
and  to  take  the  appeal  when  the  state 
is  appellant,  and  give  notice  thereof. 
State  V.  Grimmell,  116  Iowa  596. 

In  Oklahoma  the  county  attorney  is 
the  proper  officer  to  bring  an  action 
properly  triable  within  his  county,  on 
behalf  of  the  public,  to  prevent  public 
officers  from  misappropriating  public 
funds.  Board  of  Education  v.  Terri- 
tory, 12  Okla.  286. 

4.    8.   Federal   Ooremment  —  Agree- 


resent  the  state  in  all  criminal  cases  ment  to  Arbitrate.  —  In  Judson  v,  U.  S., 
prosecuted  in  that  court,  it  is  his  dntv  (C.  C.  A.)  120  Fed.  Rep.  637,  it  was 
to  represent  the  state  when  a  criminal     held  that  when  the  federal  government 
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ff  •     II  VEHUB  of  FBOSECITTIOHS  —  Where  Venue  Ii  Changed.  —  See 
note  2. 

6.  m.  AUTHOBITT  TO  Pbosecitte  —  1.  Presumption  in  Favor  of 
Authority.  —  See  note  i. 

7.  4.  Authority  of  Deputy.  —  See  note  i. 

8.  IV.  Conduct  of  Pbosecutiok  —  1.  Disorettonary  Powers.  — 
See  note  3. 

9.     3.  Duties  Preliminary  to  Trial  —  Appearance  on  PreUminary  Exam- 
ination. —  See  note  8. 

11.    6.  Appearance  by  Assistant  or  Deputy.  —  See  note  3. 
13.    v.  Associate  Counsel  —  1.  In  General  —  See  note  2. 

13.  4.  Counsel  Employed  by  Private  Parties.  —  See  note  4. 

14.  See  note  i. 

15.  6.  By  Whom  Appointed.  —  See  notes  2,  3. 


undertakes  to  enter  into  litigation  with 
an  individual,  and  to  prosecute  that  liti- 
gation in  conformity  with  the  procedure 
of  the  particular  state,  it  will  be  bound 
as  any  other  litigant  by  an  agreement 
of  the  district  attorney  to  refer  the 
action  to  arbitration. 

5*  S.  State  v.  Whitworth,  26  Mont. 
107. 

6«  1.  Attorney  Asiisting  In  Froieentlon. 
—  Where  a  duly  licensed  and  prac- 
ticing attorney  appears  and  assists  the 
state  attorney  in  the  prosecution  of  a 
criminal  case  in  the  District  Court,  with 
the  consent  of  the  judge  thereof,  it  will 
be  presumed,  in  the  absence  of  a  show- 
ing to  the  contrary,  that  he  is  rightfully 
there.  State  v.  Tough,  (N.  Dak.  1903) 
96  N.  W.  Rep.  1025. 

7.    1.  See  State  v.  McNair,  70  Ark. 

65. 

S  8.  Prosecuting  Attorney  v.  Spen- 
cer, 9  Ohio  Dec.  826,  wherein  it  was 
held  that  a  prosecuting  attorney  was 
authorized  to  bring  a  suit  in  behalf  of 
the  county  for  funds  illegally  drawn  by 
a  former  county  commissioner  without 
first  obtaining  authority  from  the  county 
commissioner  so  to  do;  Fletcher  v. 
Merrimack  County,  71  N.  H.  96;  People 
V.  Grout,  (Supm.  Ct.  Spec.  T.)  38  Misc. 
(N.  Y.)   181. 

In  Oallfomia  all  actions,  as  a  general 
rule,  prosecuted  in  behalf  of  a  county 
must  be  brought  by  the  authority  of  the 
board  of  supervisors.  Contra,  Costa 
County  V.  Soto,  138  Cal.  57. 

0.    8.  State  v.  Brown,  106  La.  437. 

11.  8.  Freeman  v.  Barnum,  131 
Cal.  386;  People  v.  Scannell,  (Supm.  Ct. 
Crim.  T.)  36  Misc.  (N.  Y.)  40. 

In  Oklahoma  a  deputy  county  attorney. 


as  such,  may  perform  any  duty  imposed 
upon  the  county  attorney,  and  in  the 
trial  of  a  murder  case  may  read  the 
indictment  to  the  jury  and  state  the 
defendant's  plea.  Canada  v.  Territory, 
12  Okla.  409. 

13.  2.  Santa  Cruz  County  v.  Barnes, 
(Ariz.  1904)  76  Pac.  Rep.  621 ;  Hins- 
dale County  V.  Crump,  18  Colo.  App. 
59 ;  State  v.  Whitworth,  26  Mont.  107 ; 
Bush  V,  State,  62  Neb.  128,  holding  that 
an  attorney  appointed  to  assist  in  the 
trial  of  a  felony  is  not  required  to 
qualify  and  give  a  bond  as  deputy  county 
attorney.  State  v,  Conly^  130  N.  Car. 
683. 

13.  4.  See  Kraimer  v.  State,  117 
Wis.  350,  holding,  however,  that  the 
law  partner  of  the  district  attorney, 
having  no  bias  himself,  and  not  under 
pay  or  employment  by  private  persons, 
is  authorized  under  Stat.  Wis.  1898,  § 
4504,  to  assist  the  district  attorney  in 
the  prosecution  of  any  case  on  the  part 
of  the  state. 

14.  1.  King  V.  State,  43  Fla.  211, 
wherein  it  was  held  that  an  attorney, 
though  privately  retained  by  the  prose- 
cuting witnesses  to  prosecute  the  case, 
may  represent  the  state  in  the  capacity 
of  acting  attorney  by  appointment  of 
the  court;  State  v.  Tighe,  27  Mont. 
327. 

15.  8.  Oklahoma.  —  By  Stat.  Okla., 
S  171 5>  power  to  appoint  an  assistant 
to  the  county  attorney  is  given  to  that 
officer  and  no  such  power  is  vested  in 
the  court.  Mahaffey  v.  Territory,  11 
Okla.  213. 

8.  Hinsdale  County  v.  Crump,  x8 
Colo.  App.  59;  State  V,  Whitworth,  z6 
Mont.  107. 
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1 6.  7.  Powers  and  Duties  of  Associate  Counsel  —  in  General.  — 
See  note  3. 

Argument  to  Jnry.  —  See  note  4. 

17.  VI.  Pbosecutiho  Attobhets  Pbo  Tempobb  — 1.  In  Gen- 
eral. —  See  notes  i,  2. 

18.  2.  By  Whom  Appointed.  —  See  notes  i,  3. 
3.  How  Appointed.  —  See  note  5. 


16.  3.  Absenee  of  State'i  Attorney 
During  Argument. — In  Sylvester  v.  State, 
(Fla.  1903)  35  So.  Rep.  142,  it  was 
held  that  a  judgment  of  conviction  of  a 
felony  will  not  be  reversed  because  the 


county   attorney    pro    tern.,    under    ap- 
pointment, by  reason  of  his  residence 
in  another  county.    State  v.  Corcoran,  7 
Idaho  220. 
Where   the    Connty   Attorney   Bepre- 


state's    attorney,   after    conducting   the    sented  the  Defendant  in  a  case  between 


examination  of  witnesses  and  making 
the  opening  argument  for  the  state, 
with  the  knowledge  of  the  defendant 
and  without  objection  from  him,  absents 
himself  from  the  court  room  during  a 
portion  of  the  argument  of  the  defend- 
ant's counsel  and  of  the  counsel  em- 
ployed to  assist  the  state. 

Appearance  Before  Chrand  Jnry.  —  In 
New  York  the  district  attorney  cannot 
delegate  to  special  counsel  employed  by 
him  any  power  or  authority  to  go  before 
a  grand  jury  as  his  representative  to 
examine  witnesses  or  advise  the  grand 
jury.  People  v,  Scannell,  (Supm.  Ct. 
Crim.  T.)  36  Misc.  (N.  Y.)  40. 

4.   State  V,  Novak,  109  Iowa  717. 

17,  1.  Douglass  V,  Prowell.  130 
Ala.  580;  People  v.  District  Ct.,  29 
Colo.  5;  King  V.  State,  43  Fla.  211; 
State  V.  Corcoran,  7  Idaho  220;  State 
V.  Smith,  107  La.  129;  State  v,  Taylor, 
93  Mo.  App.  327;  Spaulding  v.  State, 
61  Neb.  289;  Daniels  v.  State,  (Tex. 
Crim.  1903)  77  S.  W.  Rep.  215. 

Limitation  of  Power.  —  The  power  of 
the  court  to  appoint  an  attorney  to  per- 
form the  duties  of  the  district  attorney 
in  the  prosecution  of  a  criminal  action 
under  Pen.  Code  Cal.,  §  X130,  extends 
only  to  a  sudden  emergency  caused  by 
the  unexpected  failure  of  the  district 
attorney  to  appear  and  attend  to  his 
duties,  and  not  to  a  case  of  long-stand- 
ing disqualification  incapable  of  being 
removed  and  well  known  to  the  court 
before  the  trial.  In  the  latter  case  the 
appointing  power  is  in  the  attorney- 
general,  under  Pol.  Code  Cal.,  S  472, 
and  in  such  case,  if  the  court  has  any 
duty  in  the  premises  it  is  to  inform  the 
attorney-general  of  the  conditions.  To- 
land  V,  Ventura  County,  135  Cal.  412. 

Beiidenoe  in  Another  County.  —  A  per- 
son is  not  disqualified  from  acting  as 


the  prosecuting  witness  and  the  de- 
fendant out  of  which  the  criminal  ac- 
tion arose,  it  is  proper  for  the  court  to 
appoint  special  counsel  to  prosecute. 
Hyde  v.  Territory,  8  Okla.  69. 

^'Neoeuarily  Absent"  as  used  in  the 
Louisiana  statute  (Act  74  of  1886), 
means  necessarily  absent  from  the  court, 
and  not  from  the  parish.  State  v. 
Smith,  107  La.  129. 

In  Oklahoma,  the  district  courts  have 
power  to  appoint  a  suitable  person  to 
perform,  for  the  time  being,  the  duties 
required  by  law  of  the  county  attorney, 
upon  the  following  conditions,  and  no 
other:  (i)  When  the  office  of  county 
attorney  is  vacant;  (2)  when  the  county 
attorney  is  absent  from  the  court; 
(3)  when  the  county  attorney  is  unable 
to  attend  to  the  duties  of  his  office. 
Mahaffey  v.  Territory,  11  Okla.  213. 

2.  State  v.  Lauder,  11  N.  Dak.  136, 
wherein  it  was  held  that  while  the  court 
might  appoint  an  attorney  pro  tern,  to 
prosecute,  the  state's  attorney  being  in 
court  and  refusing  to  file  an  informa- 
tion or  prosecute  the  action,  and  no 
claim  being  made  that  he  was  "  unable  " 
to  perform  his  duties  on  account  of 
bodily  or  mental  disability,  the  court 
had  no  authority  by  a  summary  and  ex 
parte  order  to  deduct  any  part  of  his 
salary  as  compensation  for  his  ap- 
pointee, as  none  of  the  statutory  con- 
ditions authorizing  such  an  order  ex- 
isted. 

IS.  1.  Simonton  v.  State,  44  Fla. 
289. 

3.  State  V.  Saline  County,  60  Neb. 
275. 

6.  Beoording  Oath.  —  It  is  sufficient 
if  the  oath  of  an  attorney-general  pro 
tern,  is  duly  administered  and  recorded 
in  the  court  below,  without  being  filed 
in  the  office  of  the  secretary  of  state. 
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19.    6.  Powers  and  Duties.  —  See  note  3. 

vn  Fees   of   Pbosecutino    Officers  —  1.    By   Whom 
Audited  and  Allowed.  —  See  note  5. 

30.    2.  Methods  of  Taxation  and  Allowance  —  a.  Allowance 
OF  Fee  for  Conviction.  —  See  note  3. 

99.    h.  Maximum    Amount   Fixed    by    Statute. —See 
note  3. 

8.  Compensation  of  Associate  ConnseL  —  See  notes  4,  6. 


Smartt  v.  State,  (Tenn.  1904)  80  S.  W. 
Rep.  586. 

19.  8.  State  v,  Corcoran,  7  Idaho 
220. 

6.  Merwin  v.  Boulder  County,  29 
Colo.  169;  Penwell  v,  Lewis  County, 
23  Mont.  351.  See  also  Kern  County 
V,  Fay,  131  Cal.  547,  holding  that  the 
only  compensation  allowed  to  a  district 
attorney  under  the  County  Government 
Act  of  1893  is  his  salary,  and  all  fees 
and  costs  collected  by  him  must  be 
paid  to  the  county  treasurer.  He 
cannot  lawfully  retain  any  part  of  such 
fees. 

ExpensM  —  Hew  York.  —  Under  the 
Greater  New  York  Charter,  §  1583,  the 
functions  of  the  comptroller  with  ref- 
erence to  auditing  the  expenses  of  the 
district  attorney,  as  county  ofBcer,  are 
limited  to  passing  upon  the  "  reasonable- 
ness "  of  the  expenditures,  and  he  can- 
not object  or  refuse  to  audit  on  the 
ground  that  the  expenditure  is  against 
public  policy  and  tends  to  induce  crime. 
People  V.  Grout,  (Supm.  Ct.  Spec.  T.) 
38  Misc.  (N.  Y.)  181. 

30.  8.  In  PennsylTania  it  has  been 
held  that  under  statutes  making  the 
counties  of  Luzerne  and  Schuylkill  lia- 
ble for  the  fees  of  their  district  attor- 
neys "in  all  criminal  prosecutions  "  in 
such  counties,  a  fee  of  five  dollars  is 
allowed  when  an  indictment  has  been 
regularly  found  and  a  judgment  oi  nolle 
prosequi  duly  entered;  but  as  to  nolle 
prosequi  cases  entered  before  indict- 
ment found,  unless  the  case  is  settled 
by  consent  of  the  prosecutor,  the  de- 
fendant, and  the  court,  no  fee  should 
be  allowed.  Koch  v.  Schuylkill  County, 
12  Pa.  Super.  Ct.  567. 

39.  8.  Hare  v.  Grayson  County, 
(Tex.  Civ.  App.  1899)  51  S.  W.  Rep. 
656. 

4.  Hinsdale  County  v.  Crump,  18  Colo. 
App.  59.  Compare  Sims  v.  Com.,  (Ky. 
1903)  74  S.  W.  Rep.  1097,  holding  that 
Gen.  Stat  Ky.,  §  762,  does  not  warrant 


an  allowance  to  associate  counsel  with 
the  attorney-general  for  services  ren- 
dered in  the  Court  of  Appeals  in  the 
successful  prosecution  of  an  insurance 
agent  for  soliciting  insurance  without  a 
license  from  the  insurance  commis- 
sioner; Turner  r.  Elkhart  County,  158 
Ind.  166,  wherein  it  was  held  that,  al- 
though appointed  by  the  court  to  assist 
in  the  prosecution  of  a  murder  case, 
an  attorney  could  not  maintain  an  action 
for  services  in  the  absence  of  a  showing 
that  there  was  an  existing  appropria- 
tion by  the  county  council  for  the  pur- 
pose of  paying  for  such  services ;  Card 
V.  Dawes  County,  (Neb.  1904)  99  N.  W. 
Rep.  662,  wherein  it  was  held  that  a 
county  is  not  bound  to  pay  for  legal 
services  rendered  at  the  instance  of  the 
county  attorney  without  the  previous 
authorization  or  subsequent  ratification 
of  the  county  board;  State  v.  Marshall 
County,  14  S.  Dak.  149,  holding  that, 
since  it  is  the  duty  of  the  attorney-gen- 
eral to  represent  the  state  in  the  Su- 
preme Court  in  all  cases  where  the  state 
is  interested,  the  Circuit  Court  has  no 
authority  to  make  ^n  order  directing 
the  county  to  pay  for  the  services  of 
an  attorney  appointed  by  the  court  to 
argue  an  appeal  in  the  Supreme  Court 
in  a  case  where  the  state's  attorney  was 
disqualified  by  reason  of  a  previous  con- 
nection with  the  case  as  attorney  for  the 
defendant. 

In  New  York,  by  virtue  of  section  i 
of  the  County  Law,  the  county  of  New 
York  is  excepted  from  the  provision 
authorizing  the  district  attorney  to  em- 
ploy counsel  with  the  approval  of  the 
county  judg£,  and  a  certificate  of  a 
judge  presiding  in  that  county  for  com- 
pensation for  an  attorney  so  employed 
under  the  Act  of  1872  imposes  no  lia- 
bility upon  the  city  or  county  of  New 
York  to  pay  the  sum  certified.  People 
V,  Coler,  65  N.  Y.  App.  Div.  217. 

6.  Commissioners  v.  State,  60  Ohio 
St.  475. 
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33.  4.  Enforcement  of  Kight  to  Compensation  —  a.  Conditions 
Precedent.  —  See  note  2. 

34.  b.  Form  of  Proceeding  —  lundamiit.  —  See  note  3. 


23«  2.  Merwin  v,  Boulder  County, 
29  Colo.  169;  Yuma  County  v,  Pendle- 
ton, 17  Colo.  App.  159. 

Continent  Pees.  —  Where  the  an- 
nual salary  of  a  city  attorney  is  fixed 
by  ordinance  and  he  is  allowed  a  cer- 
tain fee  for  each  violation  of  a  city 
ordinance,  to  be  taxed  as  costs  against 
and  be  collected  from  the  defendant  or 
defendants  therein,  the  payment  of  such 
fees  is  contingent  upon  their  collection 


from     the     defendant     or     defendants. 
Kemp  V.  Monett,  95  Mo.  App.  452. 

M.  8.  Merwin  v.  Boulder  County, 
29  Colo.  169;  Howard  r.  Burns,  14  S. 
Dak.  383,  wherein  it  was  held  that  the 
fact  that  a  state's  attorney  had  a  right 
to  appeal  from  the  decision  of  the  board 
of  county  commissioners  refusing  to  or- 
der a  warrant  drawn  for  his  salary  did 
not  deprive  him  of  his  right  to  invoke 
mandamus. 
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PUBLICATION. 

30.  I.  When  Ssbvicb  bt  Pxtblicatioit  Is  Avthobizbb  —  1.  In 
CtoneraL  —  See  note  2. 

Warning  (Mm.  —  See  note  4. 

31.  2.  Constitutionality  of  Statutes.  —  See  note  i. 

33.     Baddent  Defendanto.  —  See  note  I. 

8.  On  Whom  —  a.  NONRESIDENTS  —  (i)   In   General. — 
See  note  2. 

33.  Foreign  Corporation.  —  See  note  2. 

34.  (2)  Exercise  of  Due  Diligence  —  Faot  of  Honroiidonoo.  —  See 
note  4. 

39.  (3)  Property  Within  State.  —  See  note  2. 

37.  b.  Persons  Not  Found  Within  State  —  (2)  Exercise 
of  Due  Diligence  — :  Botnm  of  "  Hot  Bonnd."  —  See  note  3. 

38.  c.  Unknown  Parties.  —  See  note  i. 

40.  4.  In  What  Prooeedingi — b.  Proceedings  in  Personam. 
—  See  note  i. 

41.  c.  Proceedings  in  Rem  —  (2)  Suits  Affecting  Personal 
Property.  —  See  note  i . 

Corporate  Stock  la  Pononal  Proporty.  —  See  notes  2,  3. 
43>     (3)  Suits  Affecting   Title  to  Land — (a)  In  Oenorml.  —  See 
note  I. 

Saljeeting  Land  to  Baymont  of  Bebti.  —  See  note  2. 

M.    2.  Known    at   Common   Lav. —  40.    1.  Benner  v.  Benner,  63  Ohio 

"  It  is  a  mistake  to  suppose  that  notice  St.  220. 

by  publication  is  purely  of  statutory  ori-  41.    1.  To   Set  Aside  Anigiiment  of 

gin,  for  it  was  well  Imown  in  chancery  PoUoy*  —  Publication   is   permissible  in 

and  at  common  law."    Allen  v.  Chicago,  an  action  to  set  aside  the  assignment  of 

176  111.  113.  an  insurance  policy.    Taylor  v.  Security 

4.  See  Beidler  V.  Beidler,  71  Ark.  318,  Mut.  L.  Ins.  Co.,  (Supm.  Ct.  Spec.  T.) 

for  a  similar  practice  in  Arkansas.  38  Misc.  (N.  Y.)  575. 

31.     1.   McClymond    v.     Noble      84  8.  People's  Nat.   Bank  v.  Geveland, 

Minn.  329.  117  Ga.  908. 

39.    1.   Bear  Lake  County  v.  Budge,  8.  Title  to  Iharee,  Bighta,  and  Fran- 

(Idaho  1904)  75  Pac.  Rep.  614.  ohiies  of  Bomestie  Corporation.  —  Where 

8.   Benner  v.  Benner,  63  Ohio  St.  220.  the  capital  stock  of  a  domestic  corpo- 

33*    8.  Mills  V.  Smiley,  (Idaho  1903)  ration  is  in  the  hands  of  the  corporation 

76  Pac.  Rep.  783.  which   has   been    enjoined   from   dcliv- 

34.  4.  Walter  A.  Wood  Harvester  ering  it,  the  court  may  acquire  juris- 
Co.  V.  Dobry,  59  Neb.  590.  diction    by    publication.      Jennings    v. 

35.  8.  Jewett  v.  Boardman,  (Mo.  Rocky  Bar  Gold  Min.  Co.,  29  Wash.  726. 
1904)  81  S.  W.  Rep.  186;  Bunker  v.  49.  1.  People's  Nat.  Bank  v.  Cleve- 
Taylor,  13  S.  Dak.  433.  land,  117  Ga.  908. 

3T.    8.   (joore   v.    Goore,    24   Wash.  8.  Connor  v.  Tennessee  Cent.  R.  Co., 

139.  (C.  C.  A.)  109  Fed.  Rep.  931. 

39.    1.  McGymond    v.    Noble,    84  Suit  to  Eitabliah  Tnut  in  Beal  Bitate. — 

Minn.  329.  Reeves  v.  Pierce,  64  Kan.  502. 
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note  2. 
47. 

ATIVE 
48. 

(I)  On 
49. 
SO. 


[b)  Quieting  Title.  —  See  note  I. 

fo)  Partition.  —  See  note  2. 

^d)  Foredoiore  of  Xortgagee.  —  See  note  3* 

(4)  Attachment.  —  See  note  5. 
See  note  2. 

(5)  Divorce.  —  See  note  5. 
Decree  for  Alimony.  —  See  note  6. 
See  note  i. 

IL  CoxPLiAHCE  WITH  Stattttb  —  1.  Veceiiity  For. 


—  See 


2.  Appearing  of  Eecord  — «.  Necessity  for  Affirm- 
Showing.  —  See  note  i. 
b.  Effect  of  Judgment  Recital  of  Due  Service  — 

Direct  Attack.  —  See  note  i. 
(2)  On  Collateral  Attack.  —  See  notes  i,  2, 

Beeital  Contradioted  by  Becord.  —  See  note  I. 

in.  Necessity  fob  Betubv.  —  See  notes  2,  3. 


43*  1.  People's  Nat.  Bank  v.  Cleve- 
land, 117  Ga.  908;  Mack  v.  Austin,  67 
Kan.  36. 

5.  Winningfaam  v.  Trueblood,  149  Mo. 
572;  Leigh  V.  Green,  62*Neb.  344. 

8.  Winningham  v.  Trueblood,  149  Mo. 
572;  Leigh  V,  Green,  62  Neb.  344;  Ro- 
mig  V.  Gillett,  10  Okla.  186;  Marx  v. 
Ebner,  180  U.  S.  314. 

6.  Winningham  v,  Tnieblood,  149  Mo. 
572. 

44.  2.  Affldayit  Xnit  Show  Attach- 
ment. —  Under  Code  Civ.  Pro.  N.  Y., 
§  3170,  an  affidavit  to  obtain  an  order 
of  publication  in' the  City  Court  of  New 
York  must  show  that  a  warrant  of  at- 
tachment has  been  granted.  Wilson  v. 
Lange,  (Supm.  Ct.  App.  T.)  40  Misc. 
(N.  Y.)  676. 

5.  Winningham  v,  Trueblood,  149  Mo. 
572  ;  Benner  v.  Benner,  63  Ohio  St.  220 ; 
Goore  v,  Goore,  24  Wash.  139;  Moyer 
V.  Koontz,  103  Wis.  22;  Atherton  v. 
Atherton,  181  U.  S.  155. 

If  Both  Partiee  Are  Honreeidenti  of  the 
state  in  which  the  action  is  brought, 
service  by  publication  cannot  be  had. 
Bell  V.  Bell,  181  U.  S.  175. 

6.  Larson  v.  Larson,  82  Miss.  116. 

45.  1.  Benner  v.  Benner,  63  Ohio 
St.  220. 

8.  Arkansas,  —  McMahan  v.  Smith, 
69  Ark.  591 ;  Memphis  Land,  etc.,  Co. 
V.  St.  Francis  Levee  Dist.,  70  Ark.  409 ; 
Beidler  r.  Beidler,  71  Ark.  318. 

California.  —  Columbia  Screw  Co.  v, 
Warner  Lock  Co..  138  Cal.  445. 

Florida.  —  Wylly  v,  Sanford  L.  &  T. 
Co.,  44  Fla.  818. 


Minnesota.  —  Gilmore  v.  Lampman, 
86  Minn.  493.  * 

Missouri.  —  Tooker  v.  Leake,  146  Mo. 
419;  Winningham  v.  Trueblood,  149 
Mo.  572;  Parker  v.  Burton,  172  Mo.  85. 

Nebraska.  —  Boden  v.  Mier,  (Neb. 
1904)  98  N.  W.  Rep.  701. 

New  York.  —  Wilson  v.  Lange, 
(Supm.  Ct.  App.  T.)  40  Misc.  (N.  Y.) 
676 ;  Haight  v.  Le  Foncier,  etc.,  (Supm. 
Ct.  App.  T.)  84  N.  Y.  Supp.  135.. 

Oklahoma.  —  Romig  v.  Gillett,  10 
Okla.  186. 

Oregon.  —  McFarlane  v.  Cornelius,  43 
Oregon  513. 

Texas,  —  Borden  v.  Houston,  26  Tex. 
Civ.  App.  29 ;  Netzorg  v.  Green,  26  Tex. 
Civ.  App.  119. 

IVashington,  —  (}oore  v.  Goore,  24 
Wash.  139. 

IVisconsin,  —  Roosevelt  v.  Land,  etc.. 
River  Co.,  108  Wis^  653. 

47.  1.  Mills  V.  Smiley,  (Idaho 
1903)  76  Pac.  Rep.  783. 

48*     1.   Rue  V,  Quinn,  137  Cau  651. 

49.  1.  Rue  V.  Quinn,  137  Cal.  651. 
8.  Bunker  v,  Taylor,  13  S.  Dak.  433. 
Wiioonain.  —  O'Malley  v,  Fricke,  104 

Wis.  280,  supporting  the  second  para- 
graph of  the  original  note. 

50.  1.  Rue  V.  Quinn,  137  Cal.  651 ; 
Tooker  v.  Leake,  146  Mo.  419;  Albers 
V.  Kozeluh,  (Neb.  1903)  94  N.  W.  Rep. 
521  ;  rehearing  (Neb.  1903)  97  N.  W. 
Rep.  646. 

8.  Eagle  Gold  Min.  Co.  v.  Bryarly,  28 
Colo.  262. 

8.  North  Carolina.  —  Best  v,  British, 
etc.,  Co.,  128  N.  Car.  351.    But  as  at- 
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91  •  ly.  DscLAXATiOH  OB  CoMPLADTT  —  1.  When  Filed.  —  See 
note  I. 

S3.  V.  ARIDAVIT  FOB  PuBLlCATlOH  —  1.  Vecemity  For  —  a. 
In  General.  —  See  note  i. 

59.  c.  Pleading  as  Substitute  for  Affidavit.  —  See 
note  I. 

56. 


2.  By  Whom  Made. :—  See  note  2. 

3.  When  Filed  —  Condition  Precedent.  —  See  notes  3,  4. 

4.  Swearing  to  Affidavit—^.  Before  Whom. — See  note  2. 
b.  When  Sworn  to.  —  See  note  i. 

5.  Compliance  with  Statute.  —  See  note  2. 

If  There  Is  Total  Want  of  Evidenee.  —  See  note  I. 
Pleadings  in  Aid  of  AiEdavit.  —  See  note  :2. 

6.  Stating  Probative  Facts.  —  See  notes  3,  4. 
Collateral  Attaok.  —  See  note  I. 

7.  Averments  on  Information  and  Belief  —  VraaUy  AUowed.  — 
See  note  i. 

63.     WhoUy  on  Information  and  Belief.  —  See  note  2. 


59. 


60. 
61. 


tachments  are  atixiliaiy  to  the  suit,  pub-  4.  Affidavit  Filed  After  Third  Pnbli- 
lication  under  an  attachment  must  be  oation.  —  Guinn  v.  Elliott,  123  Iowa 
preceded  by  a  return  of  a  summons  in     182. 


the  original  suit.  McClure  v.  Fellows, 
131  N.  Car.  509. 

61.  1.  Contra  in  Sonth  Dakota.  — 
Woods  V,  Pollard,  14  S.  Dak.  44 ;  Allen 
tf.  Richardson,  (S.  Dak.  1903)  92  N.  W. 
Rep.  1075.  But  see  Wiley  v.  Carson,  15 
S.  Dak.  298. 

63.  1.  Columbia  Screw  Co.  v.  War- 
ner Lock  Co.,  138  Cal.  44s;  Moore  v, 
Summerville,  80  Miss.  323 ;  Albers  v. 
Kozeluh,  (Neb.  1903)  94  N.  W.  Rep. 
521,  rehearing  (Neb.  1903)  97  N.  W. 
Rep.  646;  Boden  v,  Mier,  (Neb.  1904) 
98  N.  W.  Rep.  701 ;  Romig  v,  Gillett,  10 
Okla.  x86. 

5ft.  1.  AflldaTit  Must  Be  Complete  in 
Itself.  —  Gilmore  v.  Lampman,  86  Minn. 

493. 

ft6.  e.  Rue  V,  Quinn,  137  Cal.  651; 
Salisbury  r.  Cooper,  (Supm.  Ct.  Spec. 
T.)  33  Misc.  (N.  Y.)  558;  Reister  v. 
Land,  (Okla.  1904)  76  Pac.  Rep.  156; 
Swanson  r.  Hoyle,  32  Wash.  169. 

Mnst  Show  Why  Not  Made  by  Party.  ~ 
The  affidavit  must  show  why  it  was 
not  made  by  the  plaintiff.  Columbia 
Screw    Co.   v.    Warner   Lock   Co.,    138 

Cal.  445 > 

8.  See  Allen  v.  Richardson,  (S.  Dak. 
1902)  92  N.  W.  Rep.  1075,  holding  that 
as  the  statute  does  not  require  the  filing 
of  the  affidavit,  the  failure  to  file  it 
until  judgment  is  ordered  does  not  ren- 
der the  judgment  irregular. 


An  Ai&dayit  Piled  After  Judgment  is  en- 
tered is  not  sufficient.  Wilson  v.  Lange, 
(Supm.  Ct.  App.  T.)  40  Misc.  (N.  Y.) 
676. 

ft7,  8.  Ai&daTit  Without  Pormsl 
Venne.  —  Baker  v.  Agricultural  Land 
Co.,  62  Kan.  79,  similar  to  Palmer  v. 
McCormick,  30  Fed.  Rep.  82,  set  out 
in  the  original  note.  But  see  Albers  v, 
Kozeluh,  (Neb.  1903)  94  N.  W.  Rep. 
521,  97  N.  W.  Rep.  646,  holding  that 
the  failure  of  an  affidavit  to  show 
proper  venue  is  fatal. 

ft§.  1.  What  Is  Beasonable  Time.— 
The  fact  that  two  days  have  elapsed 
between  the  making  and  the  filing  of 
the  affidavit  will  not  render  it  insuffi- 
cient.    Leigh  V,  Green,  62  Neb.  344. 

9.  Columbia  Screw  Co.  v.  Warner 
Lock  Co.,  138  Cal.  445;  Gilmore  v, 
Lampman,  86  Minn.  493. 

ft9.  1.  Coughran  v.  Markley,  15  S. 
Dak.  37. 

2.  Allen  v.  Richardson,  (S.  Dak.  1902) 
92  N.  W.  Rep.  1075. 

3.  Goore  i'.  Goore,  24  Wash.  139. 

4.  Mills  f.  Smiley,  (Idaho  1903)  76 
Pac.  Rep.  783  ;  Coughran  v.  Markley,  15 
S.  Dak.  Z7\  Galhin  v.  Weil,  116  Wis. 
236;  Marx  V.  Ebner,  180  U.  S.  314. 

60.  1.  Reister  v.  Land,  (Okla. 
1904)    76  Pac.  Rep.   156. 

61.  1.  Leigh  v.  Green,  62  Neb.  344, 
63.    2.   Columbia  Screw  Co.  v.  War- 


499 


6»-74 


PUB  Lie  A  TION. 


Vol.  XVII. 


63.    8.  AUeging  Inability  to  Make  Personal  Service  —  a.    In 
General. — See  note  4. 
63.    b.  Facts  Showing  Due  Diligence.  — See  note  2. 

65.  What  Faeti  Miut  Be  Stated  in  Order  to  Show  EzeroiM  of  Due  Dili- 
geaoe.  —  See  note  2. 

66.  Court  Has  Juriidietion  to  Pais  upon  Eyldenee. —  See  notes  I,  2. 

67.  9.  Alleging  Nonresidence  —  a.  In  General.  —  See  note  i. 

68.  See  note  i. 

Vonreoidenoe  Alleged  in  Petition.  —  See  note  2. 

70.  b.  Necessity  for  Showing  Due  Diligence  — And  in 

Some  SUtet.  —  See  note  I. 

71.  c.  Nonresidence  as  Evidence  of  Due  Diligence.  — 

See  note  2. 
7a.    d.  Property  Within  State.  —  See  notes  i,  2. 
73.    10.  Alleging  Place  of  Residence  —  Where  Known.  —  See  note  i . 
Where  Unknown.  —  See  note  2. 

11.  Stating  Cause  of  Action  —  a.    In  General.  —  See 


note  3. 
74. 


b.  Facts  Showing  Cause  of  Action.  —  See  note  i. 


ner  Lock  Co.,  138  Cal.  445;  Romig  v. 
Gillett,  10  Okla.  186. 

63.  4.  Rue  v.  Quinn,  137  Cal.  651  ; 
Plummer  v.  Bair,  1 2,  S.  Dak.  23  ;  Bunker 
r.  Taylor,  13  S.  Dak.  433. 

Ininffloient  Affidavit.  —  An  affidavit 
that  alleges  that  personal  service  can- 
not be  made  in  the  "  county  "  instead 
of  in  the  "  state "  is  not  sufficient. 
Stillman  v.  Rosenberg,  (Iowa  1899)  78 
N.  W.  Rep.  913. 

63.'  S.  Littlejohn  v.  Leffingwell,  34 
N.  Y.  App.  Div.  185 ;  Doheny  v,  Wor- 
den,  75  N.  Y.  App.  Div.  47 ;  Plummer 
V.  Bair,  12  S.  Dak.  23;  Woods  v.  Pol- 
lard, 14  S.  Dak.  44. 

•ft.  2.  Snffleient  AffidaviU.  —  Salis- 
bury V.  Cooper,  (Supm.  Ct.  Spec.  T.)  33 
Misc.  (N.  Y.)  558 ;  Union  Trust  Co.  v. 
Driggs,  62  N.  Y.  App.  Div.  213,  which 
cases  support  the  second  paragraph  of 
the  original  note. 

66*  1.  Rue  V.  Quinn,  137  Cal.  651 ; 
People  V.  Wrin,  143  Cal.  u;  Allen  v. 
Richardson,  (S.  Dak.  1902)  92  N.  W. 
Rep.  1075. 

8.  Salisbury  v.  Cooper,  (Supm.  Ct. 
Spec.  T.)  33  Misc.  (N.  Y.)  558. 

67.  1.  Honreeidenoe  Knit  Be  Alleged. 
—  Mills  r.  Smiley,  (Idaho  1903)  76  Pac. 
Rep.  783;  Parker  v.  Burton,  172  Mo. 
85 ;    Rockman  v.   Ackerman,    109   Wis. 

639. 

6§.     1.  Allen  v,  Chicago,  176  111.  113. 

S.  Winningham  v,  Trueblood,  149  Mo. 
573;  Parker  v.  Burton,  172  Mo.  85. 


70.  1.  Snffleient  AffidaTiti.  —  Marx 
V.  Ebner,  180  U.  S.  3x4,  similar  to  Ken- 
nedy V.  New  York  L.  Ins.,  etc.,  Co.,  lox 
N.  Y.  487,  set  out  in  the  original  note. 

71  •    2.   Marx  v.   Ebner,    180   U.   S. 

314. 

73.  1.  Gilmore  v.  Lampman,  86 
Minn.  493 ;  Montgomery  v.  Boyd,  60  N. 
Y.  App.  Div.  133;  Gallun  v.  Weil,  116 
Wis.  2z(i,  But  in  Washington,  in  a 
divorce  proceeding,  it  is  not  necessary 
to  allege  that  the  defendant  has  prop- 
erty within  the  state  in  order  to  sub- 
ject his  property  to  the  wife's  claim  for 
alimony.     Goore   t/.    Goore,   24   Wash. 

139. 

2.  Location  of  Land.  —  The  property 
must  be  described  so  that  it  can  be 
located  from  the  description.  Leaven- 
worth, etc.,  R.  Co.  r.  Stone,  60  Kan.  57. 

73.  1.  Mills  V,  Smiley,  (Idaho  1903) 
76  Pac.  Rep.  783 ;  Spalding  v.  Fahmey, 
108  111.  App.  602. 

2.  Mills  V.  Smiley,  (Idaho  1903)  76 
Pac.  Rep.  783 ;  Rockman  v.  Ackerman, 
log  Wis.  639. 

Most  Allege  Diligence.  —  Spaiaing  v, 
Fahmey,  108  111.  App.  602. 

8.  Woods  r.  Pollard,  14  S.  Dak.  44; 
Coughran  v,  Markley,  15  S.  Dak.  37. 

When  the  Canie  of  Action  Appean  fk«m 
the  Order  of  publication,  the  judgment 
cannot  be  collaterally  attacked.  Allen 
V.  Richardson,  (S.  Dak.  1902)  92  N.  W. 
Rep.   1075. 

74»    1.  Columbia  Screw  Co.  v.  War- 
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75.  €.  Nature  of  Action.  —  See  note  i. 

76.  See  note  i. 

77.  12.  In  Suits  Against  Unknown  Parties.  —  See  note  2. 

78.  IS.    How    Defects    Taken    Advantage    Of  — n.     DIRECT 

Attack.  —  See  note  i . 

b.  Collateral  Attack.  —  See  note  3. 

79.  Bat  When  Affidavit  Ii  Ininilleieiit  on  Iti  Face.  —  See  note  I. 

14.  Amendments.  —  See  note  2. 

VL  Obdeb  —  1.  In  General  —  Keoeisity  7or.  —  See  note  4. 

80.  Baled  on  AffldaTit.  —  See  notes  I,  2. 

Made  Within  Beaionable  Time  After  AfldaTit.  —  See  note  3. 

81.  Xntxy  of  Order.  —  See  note  I. 

2.  By  Whom  Made.  —  See  notes  2,  3. 
84.    3.  Form  and  Snfflciency  —  b.  Stating  Names  of  Par 
TIES.  —  See  notes  2,  4. 

ner  Lock  Co.,  138  Cal.  445;  Montgom- 
ery V.  Boyd,  60  N.  Y.  App.  Div.  133; 
Taylor  v.  Security  Mut.  L.  Ins.  Co., 
(Supm.  Ct.  Spec.  T.)  38  Misc.  (N.  Y.) 
575;  Netzorg  v.  Green,  36  Tex.  Civ. 
App.  1x9. 

75,  1.  In  Kaneas.  —  Leavenworth, 
etc.,  R.  Co.  V.  Stone,  60  Kan.  57;  like 
Long  V.  Fife,  45  Kan.  271,  set  out  in 
the  original  note. 

A  statement  that  the  case  at  bar  is 
one  of  those  mentioned  in  the  particular 
statute  is  irregular,  for  the  reason  that 
it  does  not  state  the  cause  of  action 
with  sufficient  certainty,  but  it  is  not 
fatal  on  collateral  attack.  Douglass  v. 
Lieberman,  9  Kan.  App.  45. 

76*    1.  Goo  re   v.    Goore,    24    Wash. 

139. 
77.    2.   McMahan  v.  Smith,  69  Ark. 

591. 

7§.  1.  George  v.  Nowlan,  38  Ore- 
gon 537  [citing  17  En  CYC.  op  Pl.  and 
Pr.  78] ;  McFarlane  v,  Cornelius,  43 
Oregon  513. 

8.  George  v.  Nowlan,  38  Oregon  537 
[citing  17  En  CYC.  of  Pl.  and  Pr.  78]  ; 
Coughran  v.  Markley,  15  S.  Dak.  37. 

79.  1.  Coughran  v.  Markley,  15  S. 
Dak  37 ;  Roosevelt  v.  Land,  etc.,  Co., 
108  Wis.  653. 

2.  Reister  v.  Land,  (Okla.  1904)  76 
Pac   Rep.  156. 

4.  Ho  Order  Is  Keoeesary  in  Washing- 
ton, Goore  v.  Goore,  24  Wash.  139;  or 
in  Minnesota  under  Stat.  Minn.  (1894), 
§  5204,  McClymond  v.  Noble,  84  Minn. 

329. 

80.  1.  When  Based  on  Affidavit  and 
When  Not.  —  When  there  is  an  affidavit 
setting  out  the  jurisdictional  fact  that 


the  defendants  are  nonresidents,  the 
order  of  publication  is  based  upon  the 
affidavit,  and  not  upon  the  existence  of 
the  facts  set  out  therein ;  but  when  the 
fact  that  the  defendants  cannot  be  found 
is  the  ground  upon  which  the  order  is 
sought,  the  order  is  based  upon  the 
existence  of  that  fact,  which  is  deter- 
mined by  judicial  investigation.  Tooker 
V.  Leake,  146  Mo.  419;  Crossland  v. 
Admire,  149  Mo.  6so;  Cummings  v. 
Brown,  (Mo.  1904)  81  S.  W.  Rep.  158. 

2.  Columbia  Screw  Co.  v.  Warner 
Lock  Co.,  138  Cal.  44s;  Moore  v.  Sum- 
merville,  80  Miss.  3^3;  Romig  r.  Gil- 
lett,  10  Okla.  186;  Plummer  v,  Bair,  12 
S.  Dak.  23;  Gallun  v.  Weil,  116  Wis. 
236. 

Conrt  Aets  Jndieially.  —  Woods  v.  Pol- 
lard, 14  S.  Dak.  44. 

3.  Roosevelt  v.  Land,  etc.,  C6.,  108 
Wis.  653 ;  Rockman  v,  Ackerman,  109 
Wis.  639. 

Next  Day  Beaienable  Time.  —  Gallun, 
V,  Weil,  116  Wis.  236. 

Three  Days  Beaeonable.  —  An  order 
made  three  days  after  the  affidavit  is 
sworn  to  is  made  within  a  reasonable 
time.     People  v.  Booth,  121  Mich.  131, 

Fonr  Konthfl  Too  Long.  —  Spreen  v. 
Delsignore,  94  Fed.  Rep.  71. 

§1*  1.  Pope  V.  Campbell,  70  Ark. 
207. 

2.  Coughran  v.  Markley,  15  S.  Dak. 

37. 

8.  In  Klisonri.  —  Tooker  v,  Leake, 
146  Mo.  419 ;  Cummings  v.  Brown,  (Mo. 
1904)  81  S.  W.  Rep.  158;  Winntngham 
V.  Trueblood,   149  Mo.  572. 

84.  2.  The  Kame  of  the  Beat  Plaintiff 
must  be  stated  in  the  order  of  publica- 
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84.    c.  Stating  Nature  of  Cause.  —  See  note  5. 
86.   /.  Directing  Mailing  of  Copies.  —  See  note  i. 

Poit-offlot  and  Proper  Addresi.  —  See  note  4. 

88.  Vn.  HOTICS  —  1.  In  General  —  Complianoe    with    statute.  — 
See  notes  i,  2. 

89.  2.  Formal  Defects.  —  See  note  4. 

94*     5.  Beaoription  of  Property.  —  See  note  2. 

vm.  Tike  of  Publication  —  1.  Compliance  with  Statute. 
—  See  note  4. 

2.  Publication  for  Less  than  Bequired  Time.  — See  note  5. 
99.    3.  Publication    for    More    than    Kequired    Time.  —  See 
note  I. 

4.  When  Service  Complete  —  a.  Expiration  of   Pre- 
scribed Period.  —  See  note  3. 

97.  b.  What  Constitutes   Period  of  Publication  — 

''Xontli"  Kaanf  "Calendar  Montli." —  See  note  I. 

98.  6.  Publication  for  Certain  Number  of  Weeks.  — See  note  i. 

Heed  Not  Be  on  Same  Day  in  Each  Week.  —  See  note  2. 


tion.     Donaldson  v,  Nealis,  io8  Tenn. 
638. 

64.  4.  Xiatake  ai  to  Initial  of  ICiddle 
Name.  —  Winningham  v.  Tnieblood,  149 
Mo.  572. 

6.  Winningham  v.  Tnieblood,  149 
Mo.  573;  Donaldson  v.  Nealis,  108 
Tenn.  638. 

86.  1.  O'Malley  v,  Fricke,  104  Wis. 
280. 

On  or  Before  Bay  of  Firit  Publication.  — 
Eleventh  Ward  Bank  v.  Powers,  43  N. 
Y.  App.  Div.  178. 

4.  Eleventh  Ward  Bank  v.  Powers,  43 
N.  Y.  App.  Div.  178;  Ver  Planck  r. 
Godfrey,  (Supm.  Ct.  Spec.  T.)  31  Misc. 
(N.  Y.)  54,  aMrmed  49  N.  Y.  App.  Div. 
648. 

§8.  1.  Winningham  v,  Trueblood, 
149  Mo.  572. 

8.  Snflloient  Statement  of  Plaoe  of  Beti- 
denoe.  —  A  notice  is  sufficient  if  it  gives 
the  place  of  residence  by  the  name  of 
the  city  without  giving  the  street  and 
number.  Waterhouse  v,  Waterhouse, 
8  Ohio  Dec.  73. 

89.  4.  Waterhouse  v.  Waterhouse, 
8  Ohio  Dec.  73,  holding  that  a  notice  is 
not  bad  because  the  number  of  the  cause 
is  wrongly  stated  therein. 

94.  8.  Winningham  v.  Trueblood, 
149  Mo.  572;  Ozark  Land,  etc.,  Co.  v, 
Lasley,  88  Mo.  App.  370. 

4.  Doheny  v,  Worden,  ^5  N.  Y.  App. 
Div.  47. 

6.  Foster  v.  Vehmeyer,  133  Cal.  459; 


Bumpass  v.  Anderson,  (Tex.  Civ.  App. 
1899)  51  S.  W.  Rep.  1x03. 

Senrioe  Good  for  Saeeeeding  Term  -— 
In  Texas.  —  Eels  v.  Blair,  (Tex.  Gv. 
App.  1901)  60  S.  W.  Rep.  462;  Irion 
V.  Bexar  County,  26  Tex.  Civ.  App.  527. 

95.  1.  Sufficient  Complianoe  with  Stat- 
ute. —  A  statute  requiring  publication 
twice  a  week  for  four  consecutive  weeks 
is  complied  with  by  two  publications 
in  each  successive  seven  days  from  the 
date  of  the  order.  Leach  v.  Burr,  x88 
U.  S.  510. 

8.  Foster  v.  Vehmeyer,  133  Cal.  459. 

Seryioe  to  Be  Complete  Ten  Bayi  Before 
Term.  —  Compare  Matter  of  Denton, 
(Surrogate  Ct.)  40  Misc.  (N.  Y.)  326, 
holding  that  where  the  law  provides 
that  service  shall  be  made  eight  days 
before  the  return  day,  the  limitation 
applies  only  to  personal  service,  and 
the  publication  need  only  be  completed 
prior  to  the  return  day. 

97.  1.   Foster  v.  Vehmeyer,  133  Cal. 

459. 

Sufficient  Publication  for  One  Konth.  — 
Publication  once  a  week  for  five  weeks, 
the  first  publication  being  July  18  and 
the  last  Aug.  15,  is  sufficient  compli- 
ance with  the  regulation  to  publish 
once  a  week  for  one  month.  Forsman 
V.  Bright,  8  Idaho  467. 

98.  1.  Doheny  v,  Worden,  75  N. 
Y.  App.  Div.  47;  Patterson  v.  Seeton, 
19  Tex.  Civ.  App.  430. 

8.  Doheny  v.  Worden,  75  N.  Y.  App, 
Div.  47. 
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90.    7.  Time  to  Answer.  —  See  note  i. 

IX.  PaPEB  —  1.  In  Oeneral  —  Paper  DMlgnatdd  by  etatnte  «r 
Court  Order.  —  See  note  4. 

101,  2.  What  Conititiites  "Sewspaper"  —Law  Joomal.  —  See 
note  4. 

109»     Supplement.  —  See  note  2. 

3.  Sunday  Papers.  —  See  note  3. 

Z.  Hailivg  Copies  —  1.  Necessity  For.  —  See  note  5. 
105.    3.  Mailing  to  Wrong  Address.  —  See  note  i. 

4.  Proof  of  Mailing  —  a.  Necessity  For  —  Appearing  «r 

Reeord.  —  See  note  4. 

107.  zn.  Pboof  op  Publicatiov  —  S.  How  Made  —  usvaUy  bj 
AfldaTit.  —  See  note  2. 

111.  3.  Affidavit  or  Certificate  of  Pnblication  —  ^.  Form  and 
Sufficiency  —  (i)  In  General.  —  See  note  3. 

113.     See  note  i. 

(2)  Statements    as    to    Time    of  Publication.  —  See 


note  3. 

lis. 

117. 
118. 
119. 


(3)  Statements  as  to  Newspaper.  —  See  note  i. 

ZUI.  JuneiCEVT  —  1.  In  Personam.  —  See  note  i. 

See  note  i. 

See  note  i. 

2.  In  Eem.  —  See  note  3. 


99.  1.  In  California.  —  Foster  v. 
Vehmeycr,    133   Cal.   459. 

4.  Paper  Printed  in  Another  Connty .  — 
When  the  statute  requires  the  publica- 
tion to  be  made  in  the  county  where  the 
court  is  sitting  and  where  the  property 
is  located,  publication  in  a  paper  in  an- 
other county  is  not  sufficient.  Jewett 
V,  Boardman,  (Mo.  1904)  81  S.  W. 
Rep.  186.  ' 

101.  4.  Hanscom  v.  Meyer,  60  Neb. 
70.  See  also  Bigalke  v,  Bigalke,  10 
OhiQ  Cir.  Dec.  394,  19  Ohio  Cir.  Ct. 
33T, 

109.  2.  Whitney  v.  Bailey,  88 
Minn.  247. 

8.  Publieation  in  a  Weekly  Paper  issued 
only  on  Sunday  is  sufficient  service. 
Heisen  v.  Smith,  138  Cal.  216. 

5.  Coughran  v,  Markley,  15  S.  Dak. 

37. 

105.  1.  Wilmerding  v.  Corbin  Bank- 
ing Co.,  126  Ala.  268. 

4.  Wylly  V,  Sanford  L.  &  T.  Co.,  44 
Fla.  818. 

107.  2.  Akin  v,  Watson,  (Tenn. 
Ch.  1899)  52  S.  W.  Rep.  905;  Flood  v, 
Kerwin,  113  Wis.  673. 

111.  8.  Doheny  v.  Worden,  75  N. 
Y.  App.  Div.  47. 


113.  I.  Doheny  v,  Worden,  75  N. 
Y.  App.  Div.  47. 

8.  Doheny  v,  Worden,  75  N.  Y.  App. 
Div.  47. 

115.  I.  Paper  *'in  GFeneral  Ciroola* 
tion  "  in  Connty.  —  In  Illinois  an  affidavit 
which  fails  to  state  that  the  paper  was 
of  general  circulation  in  the  county,  if 
unaided  by  entries  in  the  record,  is  in- 
sufficient. Spalding  v.  Fahrney,  108  111. 
App.  602. 

117.  1.  Reeves  v.  Pierce,  64  Kan. 
502;  Bumpass  v.  Anderson,  (Tex.  Civ. 
App.  1899)  SI  S.  W.  Rep.  1 1 03;  Kilmer 
V,  Brown,  28  Tex.  Civ,  App.  420;  Jen- 
nings V.  Rocky  Bar  Gold  Min.  Co.,  29 
Wash.  J26\  Moyer  v.  Koontz,  103  Wis. 
22. 

118.  1.  Moyer  v.  Koontz,  103  Wis. 
22. 

Bnle  Not  Binding  in  Begard  to  Beei- 
dent  Defendants.  —  Kilmer  v.  Brown,  28 
Tex.  Civ.  App.  420. 

119.  1.  Netzorg  v.  Green,  26  Tex. 
Civ.  App.  119. 

8.  Ruppin   V.   McLachlan,    122    Iowa 

343. 

Binds  Nothing  bnt  Property  Attaehed.  — 
Alpine  Cotton  Mills  v,  Weil,  129  N. 
Car.  452. 
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1 30.    3.  Attacking  Judgment  —  a.  COLLATERAL  Attack  — 

IMMti  Vot  Jvriidiotioiua.  —  See  note  I. 
ISIl.    See  note  2. 

Jnrifdictional  Defeeti.  —  See  note  3. 

133.    4.  Opening  Defietults.  —  See  note  2. 
133.     See  note  i. 

XIT.  E7FECT  OF  VOLUITTABT  APPIABAVGB.  —  See  note  2. 
1341*     ProevriBg  Sarertal  of  JndgoMiit.  —  See  note  I. 

13A.    ZVII.  Pebsohal  Bebyigs   Outside  State  — 1.   When 
Anthoriied.  —  See  note  4. 

136.    2.  Effoct  Of.  —  See  note  4. 


130*  1.  Ruppin  V,  McLachlan,  122 
Iowa  343  ;  Tooker  v.  Leake,  146  Mo.  419. 

131  •  2.  Douglass  V,  Lieberman,  9 
Kan.  App.  45 ;  Coughran  v.  Markley,  15 
S.  Dak.  37. 

8t  Winningham  v.  Trueblood,  149  Mo. 
572;  Jewett  V.  Boardman,  (Mo.  1904) 
81  S.  W.  Rep.  186;  Albers  v.  Kozeluh, 
(Neb.  1903)  94  N.  W.  Rep.  521,  97  N. 
W.  Rtp.  646;  O'Malley  v.  Fricke,  104 
Wis.  280. 

139.  8.  Kitionri.  —  See  Tooker  v. 
Leake,  146  Mo.  419,  under  the  similar 
provision  in  Rev.  Stat.  Mo.  1889,  9 
2217  (Rev.  Stat.  Mo.  1899,  §  777), 

133.  1.  Donald  v.  Bradt,  15  Colo. 
App.  414 ;  Bogart  v,  Kiene,  85  Minn.  261. 


8.  Clark  v.  Brotherhood  of  Locomo- 
tive Firemen,  99  Mo.  App.  687 ;  Elev- 
enth Ward  Bank  v.  Powers,  43  N.  Y. 
App.  Div.  178;  Reister  v.  Land,  (Okla. 
1904)  76  Pac.  Rep.  156 ;  Flood  v.  Ker- 
win,  113  Wis.  673;  Leach  v.  Burr,  188 
U.  S.  510. 

1514.  L  Wylly  ».  Sanford  L.  &  T. 
Co.,  44  Fla.  818. 

1515.  4.  H.  L.  Spencer  Co.  v.  Koell, 
(Minn.  1904)  97  N.  W.  Rep.  974; 
Hedrix  v,  Hedrix,  103  Mo.  App.  40; 
Coughran  v.  Markley,  15  S.  Dak.  37; 
Allen  V,  Richardson,  (S.  Dak,  1902) 
92  N.  W.  Rep.  1075. 

136.  4.  Hedrix  v«  Hedrix,  103  Mo« 
App.  40. 
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137.    L  JUBIBDICTION  —  1.  Land  Department. 

138*     Boeiiions  of  Land  Department.  —  See  note  2. 

2.  Conrts.  —  See  note  3. 


See  note  i. 


Id7«  1.  Emblen  v.  Lincoln  Land 
Co.,  184  U.  S.  660,  aMrming  (C.  C.  A.) 
103  Fed.  Rep.  559;  King  v.  McAndrews, 
(C.  C.  A.)  Ill  Fed.  Rep.  860. 

Alaikan  Tide  La]ida.~The  United 
States  holds  paramount  title  to  tide 
lands  in  Alaska,  and  Cong:ress  has  ab- 
solute control  of  the  fishery  rights  and 
will  determine  the  rights  of  possession 
by  citizens  under  the  same  rules  of  law 
as  govern  similar  rights  on  the  uplands. 
Heckman  r.  Sutter,  (C.  C.  A.)  128  Fed. 

Rep.  393. 

13S.  2.  Alaska.  —  Lewis  v,  John- 
son, I  Alaska  529. 

California.  —  Saunders  r.  La  Puris- 
ima  Gold  Min.  Co.,  125  Cal.  159;  Wor- 
mouth  V,  Gardner,  125  Cal.  316;  Potter 
V.  Randolph,  126  Cal.  458;  Standard 
Quicksilver  Co.  v.  Habishaw,  132  Cal. 
115;  Rogers  v.  De  Cambra,  132  Cal. 
502;  Gage  V.  Gunther,  136*  Cal.  338; 
Miller  v.  Grunsky,  (Cal.  1901)  66  Pac 
Rep.  858. 

District  of  Columbia,  —  U.  S.  v. 
Hitchcock,  19  App.  Cas.  (D.  C.)  347, 
distinguishing  U.  S.  v,  Hitchcock,  19 
App.  Cas.  (D.  C.)  333. 

Iowa,  —  Rood  V,  Wallace,  109  Iowa  5. 

Kansas.  —  Missouri,  etc.,  R.  *  Co.  v. 
Pratt,  64  Kan.  118;  Cooke  v,  Blakely, 
6  Kan.  App.   707. 

Michigan,  —  Male  v.  Chapman,  (Mich. 

1903)  96  N.  W.  Rep.  582;  Beebe  v. 
State  Land  Office  Comr.,  (Mich.  1904) 
100  N.  W.  Rep.  128. 

Minnesota.  —  O'Connor  v,  Gertgens, 
85  Minn.  481 ;  Sage  v.  Maxwell,  (Minn. 

1904)  99  N.  W.  Kep.  42. 

Montana.  —  Graham  v.  Great  Falls 
Water  Power,  etc.,  Co.,  (Mont.  1904) 
76  Pac.  Rep.  808;  Small  v,  Rakestraw, 
28  Mont.  413. 

Oklahoma.  —  Thornton  v.  Peery,  7 
Okla.  441 ;  Brown  v.  Donnelly,  9  Okla. 
32 :  Cook  V,  McCord,  9  Okla.  200 ;  Bert- 
well  V.  Haines,  10  Okla.  469 ;  Hammer 


V.  Hermann,  11  Okla.  127;  Hartwell  v. 
Havighorst,  11  Okla.  189;  Estes  v.  Tim- 
mons,  12  Okla.  537;  Jordan  v.  Smith,  12 
Okla.  703;  Forney  v.  Dow,  13  Okla. 
258. 
Oregon.  —  Small  v.  Lutz,  41  Oregon 

S70. 

South  Dakota.  —  Harrington  v,  Wil- 
son, 10  S.  Dak.  606 ;  Reservation  State 
Bank  v.  Hoist,  (S.  Dak.  1903)  95  N. 
W.  Rep.  931. 

Washington.  —  Wiseman  v,  Eastman, 
21  Wash.  163 ;  Gray's  Harbor  Co.  v, 
Drumm,  23  Wash.  706. 

IVisconsin.  —  Bradley  v.  Dells  Lum- 
ber Co.,  105  Wis.  24s. 

United  States.  —  Calhoun  v,  Violet, 
173  U.  S.  60;  U.  S.  V,  Northern  Pac.  R. 
Co.,  177  U.  S.  435,  aMrming  (C.  C.  A.) 
95  Fed.  Rep.  864;  Hawley  v,  Diller,  178 
U.  S.  476,  aMrming  (C.  C.  A.)  81  Fed. 
Rep.  65 1 ;  Thompson  v,  Los  Angeles 
Farming,  etc.,  Co.,  180  U.  S.  72,  aMrm- 
ing 117  Cal.  594;  Gardner  v.  Bonestell, 
180  U.  S.  362,  aMrming  125  Cal.  316; 
Emblen  v.  Lincoln  Land  Co.,  184  U.  S. 
660,  aMrming  (C.  C.  A.)  102  Fed.  Rep. 
559;  De  Cambra  v.  Rogers,  189  U.  S. 
119,  aMrming  132  Cal.  502;  Potter  v. 
Hall,  189  U.  S.  292,  reversing  11  Okla. 
173;  Thayer  v.  Spratt,  189  U.  S.  346, 
aMrming  25  Wash.  62;  U.  S.  v.  Mack- 
intosh, (C.  C.  A.)  85  Fed.  Rep.  333; 
Northern  Pac.  R.  Co.  v.  McCormick,  89 
Fed.  Rep.  659;  Smyth  v.  New  Orleans 
Canal,  etc.,  Co.,  (C.  C.  A.)  93  Fed.  Rep. 
899 ;  Linkswiler  v.  Schneider,  95  Fed. 
Rtp.  203 ;  James  v.  Germania  Iron  Co., 
(C.  C.  A.)  107  Fed.  Rep.  597 ;  Manley 
V.  Tow,  no  Fed.  Rep.  241;  King  v. 
Mc  Andrews,  (C.  C.  A.)  in  Fed. 
Rep.  860.  reversing  on  other  grounds 
(C.  C.  A.)  104  Fed.  Rep.  430; 
Brett  V.  Meisterling,  117  Fed.  Rep. 
768;  Uinta  Tunnel  Min.,  etc.,  Co.  v, 
Creede,  etc.,  Min.,  etc.,  Co.,  (C.  C.  A.) 
119  Fed.  Rep.  164;  Edwards  v.  Begole, 


505 


139 


PUBLIC  LANDS. 


Vol.  XVIL 


199,    See  note  i. 

After  Issuance  of  Land  Patent.  —  See  note  2. 


(C.  C.  A.)  121  Fed.  Rep.  i ;  Peyton  v. 
Desmond,  (C.  C.  A.)  129  Fed.  Rep.  i. 
Compare  Sloan  r.  U.  S.,  118  Fed.  Rep. 
283. 

The  Findings  of  the  Seoretary  of  the 
Interior  upon  controverted  questions  of 
fact  are  conclusive.  Acers  v.  Snyder,  8 
Okla.  659. 

Beoisions  on  Matters  of  Law.  —  Where 
a  finding  of  the  general  land  office  offi- 
cials is  not  one  of  a  controverted  fact, 
but  is  merely  a  conclusion  of  law,  it  is 
subject  to  the  revision  of  the  courts. 
Buffalo  Land,  etc.,  Co.  v.  Strong, 
(Minn.  1903)  97  N.  W.  Rep.  575.  But 
decisions  of  the  land  department  on 
matters  of  law  should  not  be  overruled 
except  when  they  are  clearly  erroneous. 
Lavagnino  v.  Uhlig,  26  Utah  i. 

Sefasal  to  Issue  Patent.  —  While  the 
power  of  the  commissioner  of  the  gen- 
eral land  office  to  cancel  an  entry  be- 
fore the  issuance  of  a  patent  is  not 
unlimited,  or  to  be  exercised  arbitrarily, 
and  is,  in  some  cases  at  least,  subject 
to  judicial  review,  as  when  no  oppor- 
tunity to  be  heard  was  accorded  to 
the  claimant,  still,  even  in  such  cases, 
the  claimant  seeking  relief  in  the  courts 
assumes  the  burden  of  showing  that  he 
has  in  fact  earned  a  patent.  Pfund  v. 
Valley  Loan,  etc.,  Co.,  52  Neb.  473, 
following  Parsons  v.  Venzke,  164  U.  S. 
8g. 

Heither  an  Information  nor  a  Mandamns 
will  lie  against  an  officer  of  the  land 
department  to  control  him  in  discharg- 
ing an  official  duty  which  requires  the 
exercise  of  his  judgment  and  discre- 
tion. U.  S.  V,  Hitchcock,  190  U.  S. 
316,  afHrming  21  App.  Cas.  (D.  C.) 
252. 

12§«  8.  Sage  V.  Rudnick,  (Minn. 
1904)  100  N.  W.  Rep.  106,  rei'ersing 
on  rehearing  98  N.  W.  Rep.  89 ;  Kirtley 
7'.  Dykes,  10  Okla.  16;  Brown  v.  Harts- 
horn, 12  Okla.  121 ;  Brown  v.  Hitch- 
cock. 173  U.  S.  473- 

The  Inadvertent  Issnanoe  of  a  Patent  dur- 
ing the  pendency  of  a  contest  puts  an 
end  to  the  jurisdiction  of  the  depart- 
ment, and  the  contestant  may  resort  to 
the  courts.  Northern  Pac.  R.  Co.  v. 
Spray,  27  Wash.  i. 

139.  1.  Allen  v.  Myers,  i  Alaska 
114;  Matthews  v.  O'Brien,  84  Minn. 
505 ;  St.  Paul,  etc.,  R.  Co.  v.  Olson, 
87  Minn.  117;  Sims  v.  Morrison,  (Minn. 


1904)  100  N.  W.  Rep.  88;  Johnson  v. 
Fluetsch,  176  Mo.  452;  McDonald  v. 
Union  Pac.  R.  Co.,  (Neb.  1903)  97  N. 
W.  Rep.  440 ;  Fitzgerald  v,  Foster,  1 1 
Okla.  558;  Hebeisen  v.  Hatchell,  12 
Okla.  29;  McQuiston  v.  Walton,  12 
Okla.  130;  Jordan  t/.  Smith,  12  Okla. 
703;  McCord  V,  Hill,  104  Wis.  457; 
Laramie  Nat.  Bank  v.  Steinhoff,  1 1  Wyo. 
290;  Humbird  v.  Avery,  no  Fed.  Rep. 
465 ;  Northern  Lumber  Co.  v.  O'Brien, 
124  Fed.  Rep.  819;  Cosmos  Explora- 
tion Co.  V.  Gfay  Eagle  Oil  Co.,  190 
U.  S.  301,  aMrming  (C.  C.  A.)  112  Fed. 
Rep.  4. 

Interloentorj  Charaeter  of  Proeeedingt. 
—  In  Peyton  v,  Desmond,  (C.  C.  A.) 
129  Fed.  Rep.  i,  it  was  held  that  the 
rulings  and  acts  of  the  officers  of  the 
land  department  of  the  United  States 
made  and  done  in  the  course  of  pro- 
ceedings to  obtain  the  title  to  public 
land  before  the  issuance  of  a  patent 
are  interlocutory;  and  until  the  mat- 
ter is  closed  by  final  action  such  pro- 
ceedings are  as  much  open  for  re- 
view or  reversal  by  such  officer  him- 
self or  his  successor  as  are  the  inter- 
locutory decrees  of  court  open  to  re- 
view upon  the  final  hearing.  Compare 
Reservation  State  Bank  v.  Hoist,  (S. 
Dak.  1903)  95  N,  W.  Rep.  931,  wherein 
it  was  held  that  while  a  controversy 
involving  the  respective  rights  of  par- 
ties laying  claim  to  public  lands  by 
virtue  of  pre-emption  entries  is  within 
the  exclusive  jurisdiction  of  the  land 
department,  the  courts  will,  while  such 
contest  is  pending  before  the  depart- 
ment, protect  such  parties  in  their  pos- 
session'until  such  contest  is  terminated. 

8.  Ledbetter  v.  Borland,  128  Ala.  418; 
Sousa  V.  Pereira,  132  Cal.  77;  Gage  v. 
Gunther,  136  Cal.  338;  Florida  Town 
Imp.  Co.  V.  Bigalsky,  44  Fla.  771 ; 
American  Assoc,  v.  Innis,  109  Ky.  595; 
St.  Paul,  etc.,  R.  Co.  v.  Olson.  87  Minn. 
117;  Thornton  v.  Peery,  7  Okla.  441; 
Estes  V.  Timmons,  12  Okla.  537;  Gray's 
Harbor  Co.  v.  Drumm,  23  Wash.  706; 
McCord  V.  Hill,  in  Wis.  499;  Moss 
r.  Dowman,  176  U.  S.  413,  affirming 
(C.  C.  A.)  88  Fed.  Rep.  181 ;  Hawley 
V.  Diller,  178  U.  S.  476,  aMrming  (C, 
C.  A.)  81  Fed.  Rep.  651 ;  George  v. 
Riddle,  94  Fed.  Rep.  689 ;  James  v. 
Germania  Iron  Co.,  (C.  C.  A.)  107  Fed. 
Rep.  597;  Manley  v.  Tow,  no  Fed.  Rep. 
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130.  3.  Federal  Jnrisdietion.  —  See  note  i. 

131.  IL  SSTTIHe  Aside  LaKD  OBANTB  —  S«m«d7  la  Equity. — 

See  note  i. 

Haoetiary  AvermenU.  —  See  notes  2,  3,  4. 

133.  Sttting  Out  Eyidenee.  —  See  note  2. 
Tendflr  of  PurohMe  Honey.  —  See  note  3. 

134.  ni.  Claims  to  Pubchabe  Lakds  — 2.  Complaint.  —  See 
note  I. 

135.  IV.  IHJTTBIES  TO  PUBLIO  Lakds  —  1.  Bemedies  in  Genera!. 
—  See  note  i. 

136.  2.  Civil  Bemedies  —  b.  At  Law.  —  See  note  i. 


241;  Com.  Title  Ins.,  etc.,  Co.  v.  U.  S., 
37   Ct.   CI.   53a. 

The  Construction  of  an  Aet  of  CongroM 
relating  to  public  lands  by  the  land- 
office  department  charged  with  its  exe- 
cution is  entitled  to  great  weight  and 
should  not  be  overthrown  unless  for 
cogent  reasons  and  unless  it  is  clearly 
erroneous.  McFadden  v.  Mountain 
View  Min.,  etc.,  Co.,  (C.  C.  A.)  97  Fed. 
Rep.    670,   reversed   on   other   grounds 

180  U.  s.  533. 

130.  1.  Northern  Pac.  R.  Co.  v. 
Soderberg,  188  U.  S.  526,  affirming  (C. 
C.  A.)   104  Fed.  Rep.  425. 

Aotion  of  ^ectment.  —  In  Joy  v.  St. 
Louis,  122  Fed.  Rep.  524,  it  was  held 
that,  in  an  action  of  ejectment  for  the 
recovery  of  certain  lands  claimed  by 
the  plaintiff  under  mesne  conveyances 
by  virtue  of  a  Spanish  concession  and 
confirmations  thereof  by  various  Acts 
of  Congress,  the  jurisdiction  of  a  fed- 
eral court  cannot  be  invoked  upon  the 
ground  that  the  action  involves  the 
effect  or  validity  of  a  treaty  or  law 
of  the  United  States,  where  it  appears 
from  the  petition  that  the  plaintiff's 
rights  depend  solely  on  questions  of 
fact  as  to  whether  the  premises  in  con- 
troversy were  included  in  the  original 
survey  and  concession  to  the  plaintiff's 
grantors,  or  were  inhabited  or  possessed 
by  such  grantors  at  a  period  of  time 
necessary  to  bring  them  within  the 
provisions  of  the  confirmatory  acts 
of  Congress. 

131.  1.  King  V.  McAndrews,  (C. 
C.  A.)   Ill  Fed.  Rep.  860. 

Partiei.  —  Every  person  having  an  in- 
terest in  the  land  included  in  a  patent 
IS  an  indispensable  party  in  a  suit  in 
equity  to  cancel  the  patent.  Lynch  v. 
U.  S.,  13  Okla.  142. 

2.  Thornton  v.  Peery,  7  Okla.  441 ; 
Estes  V,  Timmons,  12  Okla.  537;  James 


V,  Germania  Iron  Co.,  (C.  C.  A.)   107 
Fed.  Rep.  597. 

3.  Lynch  v,  U.  S.,  13  Okla.  142; 
Wiseman  v,  Eastman,  21  Wash.  163 ; 
U.  S.  V.  Northern  Pac.  R.  Co.,  177  U. 
S.  435,  affirming  (C.  C.  A.)  95  Fed.  Rep. 
864. 

4.  U.  S.  V.  Northern  Pac.  R.  Co.,  177 
U.  S.  435,  affirming  (C.  C.  A.)  95  Fed. 
Rep.  864. 

133.  2.  Thornton  v.  Peery,  7 
Okla.  441 ;  James  t/.  Germania  Iron 
Co.,  (C.  C.  A.)  107  Fed.  Rep.  597. 

Allegation  of  Abtenoe  of  Proof.  — 
Under  Rev.  Stat.  Wis.,  S§  2646,  2668, 
it  is  sufficient  to  allege  that  no  evidence 
was  offered  tending  in  any  way  to  im- 
peach the  good  faith  of  the  entry  of 
the  plaintiff's  grantor,  without  setting 
out  all  of  the  evidence  taken  before  the 
land  officers.  McCord  v.  Hill,  iii  Wis. 
499. 

3.  The  Doctrine  of  Bona  Tide  Pnrchasert 
is  not  applicable  to  one  who  purchases 
from  a  settler  before  patent,  and  the 
return  of  the  purchase  money  is  not 
a  condition  precedent  to  the  cancella- 
tion of  the  entry  on  account  of  false 
testimony  in  the  final  proof.  Cooke  v, 
Blakely,  6  Kan.  App.  707. 

134.  1.  Peabody  Coal  Min.  Co. 
z\  Gold  Hill  Min.  Co.,  106  Fed.  Rep.  241. 

135.  1.  Civil  Aotion.  —  As  the  pro- 
prietor of  the  public  lands,  the  Uniteti 
States  has  the  right  to  protect  them 
from  depredation,  and  to  maintain  an 
action  for  the  recovery  of  timber  taken 
therefrom  without  its  permission.  Eng- 
lish V.  U.  S.,  (C.  C.  A.)  116  Fed.  Rep. 
625,  affirming  107  Fed.  Rep.  867.  See 
also  U.  S.  V,  Mullan  Fuel  Co.,  118 
Fed.  Rep.  663 ;  Powers  v,  U.  S.,  (C. 
C.  A.)   119  Fed.  Rep.  562. 

136.  1.  State  v.  Fitzgerald,  76 
Miss.  502;  Handford  v.  U.  S.,  (C.  C. 
A.)  92  Fed.  Rep.  881. 
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136.    3.  Criminal  ProieciitioiLB  —  b.  Indictment  —  in  G«iwraL 
—  See  note  3. 


136.    S.  U.  S.  V.  Churchill,  loi  Fed. 
Rep.  443. 
Xiftaka   m   to  Btotnte  AppUoable.— 

Where  an  information  contains  all  the 
averments  necessary  to  describe  the 
offense  of  unlawfully  cutting  timber  on 
public  lands  under  Act  Cong.  June 
3,  1878,  c.  151,  §  4,  30  U.  S.  Stat,  at 
L.  90,  it  is  immaterial  that  the  pleader 
drew  the  information  to  conform  to 
Rev.  Stat.  U.  S.,  8  2461,  under  the 
supposition  that  he  was  stating  an 
offense  under  that  section  rather  than 
under  section  4  of  the  aforesaid  act. 
Stubbs  V.  U.  S.,   (C.  C.  A.)   in  Fed. 


Rep.  z^(^i  reversing  on  rehearing  (C.  C. 
A.)   104  Fed.  Rep.  988. 

"  M esquita  Wood."  —  In  U.  S.  v.  Soto, 
(Ariz.  1901)  64  Pac.  Rep.  419,  disap- 
proving Bustamente  v.  U.  S.,  (Ariz. 
1895)  42  Pac.  Rep.  Ill,  stated  in  the 
original  note,  it  was  held  that  it 
was  error  to  sustain  a  demurrer  to 
an  indictment  charging  the  defendant 
with  cutting  raesquite  trees,  on  the 
ground  that  the  mesquite  tree  is  not 
"  timber  "  within  the  meaning  of  Rev. 
Stat.  U.  S.,  S  2461,  since  the  question 
whether  that  cut  by  the  defendant  was 
such  "timber"  was  one  for  the  jury. 


608 


PUBLIC   OFFICERS. 


146.    n.  Civil  Actioks  avd  Pbocexdikob  —  1.  By  Oi&cers  — 

a.   In  General  —  (i)  General  Authority  to  Sue.  —  See  notes  i,  3. 
ISO.     (6)  In  Whose  Name  Action  Instituted.  —  See  note  i. 
ltd.     Under  Code.  —  See  note  I. 

156.  b.  To  Recover  Books,  Papers,  and  Other  Office 
Property  — (i)  In  General.  —  See  note  3. 

157.  ^3)   Title  to  Office  in  Question.  —  See  note  2. 

(4)  Remedies  —  (b)  Xandamiu.  —  See  note  3. 

(5)  Necessity  to  Show  Prima  Facie  Title.  —  See  note  i. 


158. 
13». 
160. 


161. 


(6)  Plea  or  Answer.  —  See  note  i. 

(7)  Judgment  or  Order  —  Disobedience.  —  See  note  2. 

(8)  Appeal  —  Review  —  Sight  to  Appeal.  —  See  note  2. 


146.      1.  Moreland    v.    Detroit,    130 
Mich.  343. 
8.    McGreggor  v.  State,  31  Ind.  App. 

483. 

150.  1.  Lake  Shore,  etc.,  R.  Co.  v. 
Elyria,  69  Ohio  St.  414. 

151.  1.  Beal  Party  in  Interest  — 
Amendment.  —  Where  the  relief  sought 

was  in  the  interest  of  a  city  and  the 
action  was  brought  by  a  party  as  city 
solicitor  and  taxpayer,  it  was  held  that 
the  court  could  amend  the  title  of  the 
cause  so  that  it  should  proceed  in  the 
name  of  the  city,  which  was  the  real 
party  in  interest.  Lake  Shore,  etc.,  R. 
Co.  V.  Elyria,  69  Ohio  St.  414. 

156.  3.  Verner  v.  Seibels,  60  S. 
Car.  572. 

157.  8.  Eldodt  r.  Territory,  10  N. 
Mex.  141 ;  Matter  of  Board  of  Health, 
43  N.  Y.  App.  Div.  236;  Matter  of 
Brenner,  6y  N.  Y.  App.  Div.  375,  af- 
firmed  170  N.  Y.  185. 

The  Effectiveneee  of  a  Bemoyal  by  the 
governor  may  be  inquired  into.  Matter 
of  Guden,  71  N.  Y.  App.  Div.  422, 
affirmed  171  N.  Y.  529. 

158.  8.  Eldodt  V.  Territory,  10  N. 
Mex.  141 ;  Sinclair  v.  Young,  100  Va. 
284,  supporting  the  text  and  holding 
that  detinue  is  not  an  adequate  remedy. 

159.  1.  Eldodt  V,  Territory,  10  N. 
Mex.  141 ;  Matter  of  Brenner,  67  N.  Y. 
App.  Div.  375,  aMrmed  170  N.  Y.  185. 


See  also  Verner  v.  Seibels,  60  S.  Car. 
572, 

160.  1.  JMy  of  Court  When  Iiiae  of 
Faet  If  Bailed.  —  In  Matter  of  Gill,  9S 
N.  Y.  App.  Div.  174,  it  was  held  that 
when  an  issue  of  fact  is  raised  by  the 
affidavit  interposed  in  opposition  to  the 
application,  it  is  the  duty  of  the  court 
to  take  evidence  relative  to  that  issue, 
and  a  judgment  without  so  doing  is 
erroneous. 

2.  Soi&eienoy  of  Order  of  Commitment. 
—  Where  there  was  a  failure  to  de- 
scribe definitely,  either  in  the  order  to 
show  cause,  or  in  the  order  directing 
a  commitment  to  issue,  or  in  the  com- 
mitment itself,  the  books  and  papers 
that  were  required  to  be  surrendered, 
the  commitment  was  held  to  be  de- 
fective. People  V.  Van  Bergen,  (Supm. 
Ct.  Spec.  T.)  40  Misc.  (N.  Y.)  139. 

161.  8.  In  Kew  York,  where  an  or- 
der of  the  Special  Term,  which  com- 
mitted a  party  until  the  books  and 
papers  pertaining  to  an  office  should  be 
surrendered,  was  reversed  by  the  Appel- 
late Division  and  an  application  for  the 
books  and  papers  was  denied,  it  was 
held  that  the  order  of  the  Appellate 
Division  was  a  final  order  in  a  special 
proceeding  which  was  reviewable  in  the 
Court  of  Appeals.  Matter  of  Brenner, 
170  N.  Y.  185,  aMrming  67  N.  Y.  App. 
Div.  375. 
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163.    c.  To  Recover  Compensation  —  (i)  Against  Public 

Authorities  —  (a)  In  General.  —  See  note  I. 

164,     ^o)  Title  to  Offloe  in  Queition.  —  See  note  I. 

(d)  Averment  of  Appointment  and  Qnallfloation.  —  See  notes  2,  3. 
169.     h)  Flea  or  Answer.  —  See  note  2. 

(2)  Against  Others  —  (a)  In  General.  —  See  note  3. 

166,  (e)  Form  of  Action.  —  See  note  2. 

167.  Recovery  in  Quo  Warranto.  —  See  notes  I,  2. 


163,  1.  Bill  to  Recover  Back  Fees  — 
Prayer.  —  Where  a  bill  in  equity  by  an 
officer  to  recover  back  fees  paid  to  a 
county  under  an  unconstitutional  stat- 
ute and  under  protest  set  forth  all  the 
facts  and  circumstances  by  apt  aver- 
ments showing  the  payment  of  moneys 
from  time  to  time  to  the  county  under 
protest,  it  was  held  to  be  sufficient 
though  it  did  not  specifically  pray  for 
a  money  decree  against  the  county. 
Weaver  v.  Davidson  County,  104  Tenn. 

315. 

Money  Unlawftilly  Paid  by  a  ICnnidpal 
Corporation  to  an  officer  may  be  recov- 
ered back  in  an  action  at  law  for  money 
had  and  received.  St.  Croix  County  v. 
Webster,  iii  Wis.  270. 

164.  1.  Chicago  v.  People,  210  111. 
84;  Stone  V.  Canfield,  (Ky.  1900)  55 
S.  W.  Rep.  924 ;  State  v.  Moo  res,  (Neb. 
1904)  99  N.  W.  Rep.  504. 

When  Rule  Does  Kot  Apply.  —  Where 
no  one  holds  the  office  adverse  to  the 
claimant,  against  whom  the  claimant 
can  bring  an  action,  the  rule  stated  in 
the  text  is  inapplicable.  Gorley  v,  Louis- 
ville, 108  Ky.  789. 

Feoesiity  for  Jadgment  of  Oniter. — 
Where  a  claimant  of  an  office  brought 
quo  warranto  proceedings  to  oust  the 
incumbent,  and  before  a  judgment  was 
rendered  the  incumbent  surrendered  the 
office,  it  was  held  that  a  judgment  of 
ouster  was  immaterial  to  the  claimant's 
right,  in  an  action  to  recover  the  salary 
and  emoluments  of  the  office,  even 
where  a  statute  regarding  proceedings 
in  quo  warranto  provided  that  when  a 
judgment  is  rendered  in  favor  of  the 
plaintiff,  he  may,  if  he  has  not  claimed 
his  damages  in  the  action,  have  a 
separate  action  for  the  damages.  Fenn 
V.  Bceler,  64  Kan.  67. 

The  Title  Cannot  Be  Tried  Collaterally 
in  an  action  for  salary.  Van  Sant  v. 
Atlantic  City,  68  N.  J.  L.  449. 

Aotione  by  De  Faoto  Oflioers.  —  In  a 
number  of  jurisdictions  it  is  held  that 
no  action  lies  by  a  de  facto  officer  to 


recover  salary.  Garfield  Tp.  v.  Crocker, 
63  Kan.  272 ;  State  v.  Schram,  82  Minn. 
420 ;  State  v.  Newark,  8  Ohio  Dec.  344 ; 
Ermston  r.  Cincinnati,  9  Ohio  Dec.  657. 

d.  Appointment'  —  In  a  proceeding 
for  the  reinstatement  of  a  party's  name 
upon  the  payroll  of  the  city  of  Chicago, 
as  a  public  patrolman,  a  general  allega- 
tion that  the  officer  was  duly  appointed 
was  held  to  be  insufficient.  Stott  v.  Chi- 
cago, 205  111.  281,  affirming  98  111.  App. 
105. 

8.  Sni&cieney  of  Complaint.  —  Where, 
in  a  proceeding  to  recover  commissions 
by  one  who  was  the  clerk  and  treasurer 
of  a  town,  the  petition  alleged  that  the 
petitioner  was  entitled  to  two  and  one- 
half*  per  cent,  on  a  sum  of  money  for 
receiving  it,  and  the  same  percentage 
for  paying  the  money  over  to  a  board 
of  education,  the  petition  was  held  to 
be  insufficient  because  it  failed  to  al- 
lege that  the  sum  of  money  was  actually 
received  and  paid  out.  Eastman  v. 
Cameron,   11  x    Ga.   no. 

165.  2.  Payment  to  De  Faoto  Officer. 
—  It  is  no  defense  that  a  county  has  paid 
to  an  officer  de  facto  the  salary  due  to 
the  de  jure  officer.  Rasmussen  v.  Car- 
bon County,  8  Wyo.  277 ;  Blydenburgh 
V.  Carbon  County,  8  Wyo.  303. 

8.  Rice  V.  Tevis,  (Ky.  1899)  50  S.  W. 
Rep.  1 10 1.  See  also  Cbughlin  v,  Mc- 
Elroy,   74  Conn.  397. 

Snfficienoy  of  Petition.  —  In  Wylie  v. 
Thornton,  (Ky.  1899)  50  S.  W.  Rep. 
550,  it  was  held  that  a  cause  of  action 
was  set  forth  by  a  petition  alleging  that 
there  was  a  vacancy  in  the  office  of 
county  clerk,  that  the  appellant  was 
qualified  to  hold  the  office,  that  he  was 
duly  appointed  by  the  County  Court,  and 
that  he  thereafter  qualified,  but  that, 
notwithstanding  this,  the  appelleee 
usurped  the  office  and  collected  the  fees 
to  which  the  appellant,  as  clerk,  was 
entitled. 

166.  2.  See  McCall  v.  Webb,  135 
N.  Car.  356. 

167.  1.  In  Horth  Carolina  the  law 
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168.    2.    Against    Oi&cers    and    Ex-oi&ciaLi  —  ^. 

Authorities  —  (i)  Jurisdiction.  — See  note  i. 


By    Public 


169. 
171. 

note  2. 
179. 
189. 


(3)  ^y  H^A<7;«  Action  Instituted.  —  See  note  3. 

(5)  Declaration    or    Complaint  —  (a)  in    Oeneral.  —  See 

(b)  Anticipation  of  Defenio.  —  See  note  I . 

b.  By  Private  Persons --(6)  Averments  of  Declara- 


tion  or  Complaint  —  (0)  Defondant'i  Dofttnlt  or  Dolinqnoney.  —  See  note  1 1 

now  is  that  the  plaintiff  must  recover        171.    8.  Recovery  of  Money  Unlaw- 
his  damages  in  the  pending  action  for    fully  Paid  to    Officer.  —  Where,  in  an 


the  recovery  of  his  office.  An  inde- 
pendent action,  which  was  formerly 
maintainable,  will  not  lie.  McCall  v. 
Webb,  135  N.  Car.  356,  overruling  State 
V.  Webb,  126  N.  Car.  760,  and  McCall  v. 
Zachary,  131  N.  Car.  466,  in  so  far  as 
the  two  latter  cases  held  to  the  con- 
trary. 

]67«  8.  Fenn  v.  Beeler,  64  Kan. 
6- 

168.  1.  Miiappropriation  of  Fnndi. — 
Where  the  purpose  of  an  action  was  to 
prevent  the  members  of  a  board  of 
education  from  improperly  expending 
the  public  funds  for  unauthorized  pur- 
poses and  to  prevent  them  from  enter- 
ing into  an  unauthorized  contract,  the 
court  held  that  the  expenditure  of  public 
money  at  a  place  or  for  a  purpose  not 
authorized  by  law  was  a  misapplication 


action  by  a  county  to  recover  money 
claimed  to  have  been  unlawfully  paid 
to  an  officer,  no  fact  was  averred  from 
which  the  court  could  say  that  the  com- 
pensation was  unlawfully  made,  the  alle- 
gations were  held  to  be  insufficient.  But 
a  count  which  charged  that  an  infirmary 
director  unlawfully  received  on  an  ac- 
count duly  presented,  and  allowed  by 
the  commissioners,  for  alleged  services 
rendered  to  the  county  as  infirmary 
director  in  keeping  up  the  journal  of 
the  board  of  infirmary  directors,  the 
sum  of  fifteen  dollars,  which  was  paid 
to  the  director  out  of  the  funds  of  the 
treasury  of  the  county  as  compensation 
for  the  services,  was  held  to  be  suffi- 
cient. State  V.  Brown,  11  Ohio  Cir. 
Dec.  163. 
172.    1.  Paete  Which  Limit  a  Gener- 


of   the   public   funds,   and   a   sufficient     al  Liability  imposed  by  statute  are  mat 


injury  to  enable  the  territory,  through 
one  of  its  officers  authorized  to  repre- 
sent it,  to  call  upon  a  court  of  equity 
for  relief.  Board  of  Education  v.  Terri- 
tory, 12  Okla.  286. 

Jnriidiction  to  Try  Title  of  Becorder.  — 
In  Louisiana  the  Civil  District  Court 
has  jurisdiction  to  try  the  title  to  the 
office  of  a  recorder  in  a  suit  by  the 
state.  State  v.  Grandjean,  51  La.  Ann. 
1099. 

169.  8.  In  Lonisiana,  under  the  In- 
trusion Act,  suits  may  be  brought  against 
a  de  facto  officer  by  the  attorney-general 
olone  in  cases  where  there  is  no  "  other 
person  interested ;"  but  when  a  suit  is 
brought  by  him  upon  the  information 
of  a  person  interested,  the  name  of  the 
interested  party  must  be  joined  with 
that  of  the  state.  State  v.  Grandjean, 
51   La.   Ann.   1099. 

In  Oklahoma  it  is  held  that  an  action 
brought  within  the  county  to  restrain  pub- 
lic officers  from  misappropriating  public 
funds  is  properly  brought  by  the  county 
attorney.  Board  of  Education  v.  Terri- 
tory,  12  Okla.  286. 


ters  of  defense,  and  it  is  not  incumbent 
upon  a  complainant  to  negative  their 
existence  either  by  pleading  or  proof. 
U.  S.  V,  Saunders,  (C.  C.  A.)  124  Fed. 
Rep.   124. 

1§3.  1.  Bums  V.  Moragne,  128 
Ala.  493. 

Dixty  Impoeed  by  Btatnte.  —  An  aver- 
ment in  a  complaint  that  it  was  the 
duty  of  an  officer  to  collect  the  sheriff's 
fees  in  criminal  cases  tried  in  the  court 
was  held  to  be  in  a  sense  a  pro  forma 
averment,  and  sufficient,  where  the  duty 
in  fact  existed,  when  made  in  a  general 
way;  but  as  the  duty,  if  it  existed  at 
all,  was  imposed  by  statutory  law  which 
was  judicially  noticed,  the  complaint 
was  considered  as  if  it  set  out  the 
statutory  provision  relied  on  and  af- 
firmed as  the  pleader's  construction  of 
the  statute  that  the  duty  counted  on 
was  thereby  imposed.  The  issue  of  law 
that  the  statute  did  not  impose  the  duty 
was  properly  raised  by  demurrer.  Burns 
V.  Moragne.   128  Ala.  4Q3. 

Liability  for  Erroneons  Action.  —  In 
Missouri  it  is  well  settled  that  when  a 
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189.     (g)  LoBB  or  Damage  Generally  —  Special  Iigory.  —  See  note  2. 
186.     (h)  Legal  Conelueioxii.  —  See  note  i. 

190.    d.  Suits  for  Injunction  —  (3)  Bill  or  Complaint — 

(d)  Speoial  Interest  or  Injury.  —  See  note  I . 

191  •    3.  Abatement  and  Bevival  —  Change  in  Incnmbenoy  of 
Office  — tf.  In  General.  — See  note  i. 

194.     Officer's  Snceeoior  Cannot  Be  Charged.  —  See  note  I. 

Abolition  of  Office  —  Sabstitntion  of  Officers.  —  See  note  2. 

197.    4.  Set-off   and  Connterclaim  —  a.  In  General.  —  See 
note  I. 
901.    9.  Corts  — tf.  Against  Officer  Personally  —  when 

Officers  Bne  or  Defend  on  Behalf  of  Mnnidpalitj.  —  See  note  5. 

305.    10.  Appeal  and  Beview  —  ^.  Amount  in  Controversy. 
—  See  note  i. 
309.    ni.  SuBFEHBiOH  AHD  Bemoval  —  1.  Impeachment  —  a.  In 

General.  —  See  note  2. 


public  officer  is  charged  with  duties 
which  call  for  an  exercise  of  his  judg- 
ment .  and  discretion,  he  is  not  liable 
for  an  erroneous  performance  unless 
he  has  been  guilty  of  wilful  wrong, 
malice,  or  corruption ;  consequently,  a 
complaint  which  does  not  make  out  a 
case  within  this  rule,  by  charging  wil- 
fulness, malice,  or  corruption,  is  in- 
sufficient. Schooler  v.  Arrington,  (Mo. 
App.  1904)  81  S.  W.  Rep.  468. 

1§5.  S.  See  Wishek  v.  Becker,  10 
N.  Dak.  (iz, 

1S6.  1.  "  Where  the  Question  Is  One 
of  Office,  the  burden  is  upon  the  pleader 
to  show  his  right  to  the  office.  He 
must  plead  the  facts  from  which  the 
legal  conclusion  of  that  right  may  be 
drawn  by  the  court,  and  not  alone  by 
the  pleader."  Stott  v.  Chicago,  205  111. 
281,  affirming  98  111.  App.  105. 

190.  1.  See  State  v.  Rice,  66  S. 
Car.  I ;  Brumby  v.  Boyd,  28  Tex.  Civ. 
App.  164. 

191.  1.  Buckers  Irrigation,  etc.,  Co. 
V,  Farmers'  Independent  Ditch  Co.,  31 
Colo.   62. 

Mandamus  —  Against  Public  Officer, 
—  A  writ  of  mandamus  does  not  lie 
against  the  mayor  and  councilmen  of  a 
city  to  compel  them  to  reconvene  as  a 
canvassing  board  and  recanvass  an  elec- 
tion for  a  city  recorder,  where  their 
terms  have  expired  when  the  mandamus 
is  demanded.  Holdermann  v.  Schane, 
(W.  Va.  1904)  48  S.  E.  Rep.  512. 

194.  1.  See  State  v.  Clinton  County, 
(Ind.  1904)   70  N.  E.  Rep.  373. 

2,  Snhetitntion  of  Board.  —  Where 
there  is   a   reorganization   of   a  school 


board  the  new  board  may  sue  on  con- 
tracts made  with  the  old  board.  Board 
of  Education  v.  National  Surety  Co., 
(Mo.  1904)  82  S.  W.  Rep.  70. 

19T.  1.  Comer  v.  Morgan  County, 
32  Ind.  App.  477. 

8et-olf  by  Collector  of  Irrigation  District 
—  In  Perry  v.  Otay  Irrigation  Dist,  1 27 
Cal.  565,  it  was  held  that  the  collector 
of  an  irrigation  district  could  not  set 
off  his  salary  and  unauthorized  litiga- 
tion expenses  against  assessments  which 
constituted  public  funds  belonging  to 
the  district. 

dOl.  5.  When  CoeU  Hot  AUowahle.^ 
In  New  York  it  is  held  that  unless  it 
appears  that  public  officers  have  acted 
with  gross  negligence,  in  bad  faith,  or 
with  malice,  costs  should  not  be  charged 
against  them  in  proceedings  or  actions 
relating  to  their  official  duties.  Hence, 
where  an  officer's  action  which  was  de- 
clared unauthorized  was  in  accordance 
with  the  practice  for  twelve  years  past 
without  objection  or  protest,  it  was  held 
that  costs  should  not  be  allowed  against 
him.  O'Connor  v,  Walsh,  83  N.  Y.  App. 
Div.   179. 

995.  1.  Amount  in  Controrersy. — 
An  appeal  will  lie  where  salary  claimed 
is  more  than  the  necessary  amount  for 
appellate  jurisdiction.  Peters  v.  Bell, 
51  La.  Ann.  1621. 

999.  9.  "  The  Design  of  Impeachment 
Proceedings,  as  a  general  proposition, 
is  the  removal  from  a  public  office  of  an 
incumbent  thereof  who  has  been  guilty 
of  malfeasance  or  maladministration  in 
the  discharge  of  his  official  duties." 
Rowe  V.  Bateman,  153  Ind.  633. 
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311.    2.  Proceedings  Other  than  Impeachment  —  a.    Institu- 
tion OF  Proceedings  —  (i)  Who  May  Institute.  —  See  note  4. 

[ExdniiTenea  of  Presoribed  Ketliod.  —  See  note  4a.] 
313.    (4)  Notice  —  Right  to  Be  Heard — (a)  HeoMiitj  of  VoUoe 
—  When  Hotioo  XTimooeMary.  —  See  note  3. 

313.     When  Hotlee  Hecenary.  —  See  note  I. 

316.    b.  Complaint  or  Information  — (i)  In  General.— 
See  note  i. 


911.  4.  In  Tezai.  —  State  v.  Box, 
(Tex.  Civ.  App.  1904)  78  S.  W,  Rep. 
982. 

In  Idaho,  proceedings  under  Rev.  Stat. 
Idaho,  §  7459  (Pen.  Code  190 1,  §  5197), 
for  the  removal  of  a  public  officer  may 
be  commenced  either  in  the  name  of  the 
state  as  plaintiff  or  in  the  name  of  the 
informant.  It  has  been  the  practice  to 
commence  the  accusation  in  the  name 
of  the  informant  as  plaintiff.  Smith  v, 
Ellis,  7  Idaho  196,  in  which  case  where 
an  action  was  entitled  "  State  of  Idaho, 
Plaintiff,  r.  W.  G.  Ellis,  Defendant," 
and  the  court  on  its  own  motion  changed 
the  style  of  the  action  to  "  J.  Ed.  Smith, 
Plaintiff,  v.  W.  G.  Ellis,  Defendant," 
it  was  held  that  although  the  action  of 
the  court  was  error,  yet  as  no  substan- 
tial right  of  the  defendant  was  affected, 
the  judgment  would  not  be  reversed. 

A  proceeding  for  the  removal  of  an 
officer  under  the  statute  above  desig- 
nated is  not  required  to  be  brought  by 
an  indictment  or  information  by  the 
public  prosecutor.  Hays  v.  Simmons, 
6  Idaho  651. 

In  Korth  Dakota,  where  a  complaint 
in  a  civil  action  brought  by  a  party  to 
remove  a  county  judge  from  office 
charged  the  defendant  with  forgery, 
misconduct,  malfeasance,  and  misde- 
meanor in  office,  and  incompetency,  but 
nothing  was  alleged  to  show  that  the 
plaintiff  had  any  special  interest  in  the 
action  or  removal,  peculiar  to  himself, 
or  that  any  other  person  than  the  de- 
fendant had  any  right  to  the  office,  or 
that  the  conduct  of  the  defendant  was 
such  as  to  work  a  forfeiture  of  the 
office,  while  on  the  contrary  the  com- 
plaint showed  that  the  defendant  was 
lawfully  in  possession  of  the  office,  it 
was  held  that  a  private  person  not 
having  any  special  interest  in  the  action 
peculiar  to  himself,  could  not  maintain 
the  action  alone.  Wishek  v,  Becker,  10 
N.  Dak.  (iz. 

4a.  EzcluiiToneMoflCothodofBemoTal; 
—  "The  subject  of  removal  of  all  offi- 


cers is  within  legislative  control,  and 
where  that  body  prescribes  a  manner 
and  method  of  removal  it  is  exclusive." 
State  V.  Thompson,  (Minn.  1904)  97  N. 
W.   Rep.  887. 

913.  8.  Patton  v.  Board  of  Health, 
127  Cal.  388;  State  v.  Hawes,  177  Mo. 
360;  People  V.  Van  Wyck,  159  N.  Y. 
509;  People  V,  Qarke,  54  N.  Y.  App. 
Div.  s88;  Davis  v.  Filler,  47  W.  Va. 
413;  Reagan  v,  U.  S.,  182  U.  S.  419. 
See  also  People  r.  Henry,  47  N.  Y.  App. 
Div.  133. 

313.  I.  Chicago  v.  People,  210  111. 
84;  Roth  V.  State,  158  Ind.  243;  State 
V.  New  Orleans,  107  La.  (iZ^\  State  v. 
Hoglan,  64  Ohio  St.  532;  (Christy  v. 
Kingfisher,  13  Okla.  585;  Shurtleff  v. 
U.  S.,   189  U.  S.  311. 

Prasnmption. —  Where  Congress  passes 
a  statute  providing  that  a  certain  offi- 
cer may  be  removed  by  the  President 
at  any  time  for  certain  specified  causes, 
a  removal  for  any  of  the  stated  causes 
necessitates  ^  notice  and  hearing,  and 
a  removal  without  a  notice  and  hearing 
will  be  presumed  to  have  been  made 
for  a  cause  other  than  any  of  those 
specified  in  the  statute.  Shurtleff  v,  U. 
S.,  189  U.  S.  311. 

316.  1.  Gillett  V.  People,  13  Colo. 
App.  553;  Roth  V,  State,  158  Ind.  242; 
State  V,  New  Orleans,  107  La.  632; 
People  V.  Brady,  49  N.  Y.  App.  Div. 
238 ;  State  v,  Hoglan,  64  Ohio  St.  532 ; 
Christy  v.  Kingfisher,  13  Okla.  585 ;  Sil- 
vey  V.  Boyle,  20  Utah  205;  Davis  v. 
Filler,  47  W.  Va.  413.  • 

Appointment  on  Probation.  —  In  Fish  v. 
McGann,  107  111.  App.  538,  affirmed  205 
111.  179,  it  was  held  that  a  probation 
appointee  could  be  discharged  before 
the  expiration  of  the  probation  period 
without  charges  preferred  and  a  hearing. 

Misjoinder  of  Caoseo  of  Aotion.  —  An 
information  seeking  to  remove  a  county 
officer,  on  the  ground  that  he  had  in 
numerous  instances  charged  and  col- 
lected illegal  fees  for  services  rendered 
by  him,  is  not  bad  on  demurrer  because 
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316.  Vuriou  Ploadingt  UMd.  —  See  note  2. 

317.  See  notes  i,  2. 

318.  (2)  Requisites  and   Sufficiency  of  Allegations  — 
Suilldeiioy  of  Ay«rmonU  in  Partioalar  Caiw. —  See  note  I. 

(b)  DeflniUneM  and  Certainty.  —  See  note  3. 
See  note  i. 
Extreme  TeclmioaUty.  —  See  note  2. 
331.     Legal  Gonoluioni.  —  See  note  I. 

(e)  ▲•  to  Proieontor.  —  See  note  2. 


Win 


G«nw»l  — 

919. 
930. 


there  are  causes  of  action  improperly    Langnage,  and  in  such  a  manner  as  to 


incorporated  into  the  information.  Pont- 
ing  V.  Isaman,  7  Idaho  283. 

SI16*  3.  In  Idaho  an  indictment  or 
information  by  the  public  prosecutor 
is  not  required  in  a  proceeding  brought 
under  Rev.  Stat.  Idaho,  5  7459  (Pen. 
Code  1 90 1,  S  5197),  to  remove  an  officer. 
Hays  V,  Simmons,  6  Idaho  651.  See 
also  Pouting  v.  Isaman,  7  Idaho  283. 

ai7.     1.   Rutter    v.     Territory,     11 

Okla.  454* 

2.  Smith  V.  Ellis,  7  Idaho  196;  Pout- 
ing V.  Isaman,  7  Idaho  283. 

dl§.  1.  Miscondnct.  —  In  a  pro- 
ceeding before  a  town  board  for  the 
removal  of  the  mayor,  allegations  that 
the  mayor  refused  to  recognize  members 
on  the  town  board  and  permitted  non- 
members  to  sit  on  the  board  are  insuffi- 
cient where  the  board  is  the  sole  judge 
of  the  qualification  of  its  members. 
Likewise,  allegations  that  the  mayor  de- 
clared a  vote  of  the  town  board  a  tie 
when  it  stood  two  to  three,  usurped  his 
authority  by  casting  his  vote  with  the 
majority,  and  declared  the  question  car- 
ried, were  held  to  be  insufficient  where 
an  appeal  from  the  mayor's  action  could 
be'  taken.     Gillett  r.   People,    13   Colo. 

App.  553. 

Exaction  of  Ulagal  Feet. —  In  Idaho 
an  information  that  charged  that  the 
defendant,  as  county  commissioner, 
charged  and  collected  per  diem  and 
..mileage  for  services  rendered  by  him 
in  viewing  roads  and  bridges,  and  that 
he  did  so  knowingly,  wilfully,  and  cor- 
ruptly, was  held  to  state  a  good  cause 
for  the  removal  of  the  officer.  Pouting 
V.  Isaman,  7  Idaho  283. 


enable  a  person  of  common  understand- 
ing to  know  what  is  intended,  are  suffi- 
cient.     Rutter   V.    Territory,    11    Okla. 

454. 

Time  of  Committing  Offenfe.  —  Where, 
in  a  proceeding  to  remove  an  officer  for 
permitting  the  removal  and  mutilation 
of  election  ballots,  the  complaint  failed 
to  allege  the  commission  of  the  offense 
upon  a  day  certain  between  the  time 
when  the  officer  was  inducted  into  office 
and  the  day  on  which  the  complaint 
was  filed,  the  court  held  that  the  com- 
plaint was  sufficient  in  the  absence  of 
a  motion  to  make  more  definite,  particu- 
larly as  the  evidence  fixed  the  time  on 
a  day  subsequent  to  the  officer's  induc- 
tion into  office  and  as  it  was  not  claimed 
that  the  indefiniteness  misled  the  de- 
fendant.    Stewart  r.  Bole,  61  Neb.  193. 

930.  1.  Bpeoiflc  Charges. — It  is 
necessary  to  charge  with  certainty  the 
specific  acts  of  commission  or  omission 
for  which  the  removal  is  sought.  Smith 
V,  Ellis,  7  Idaho  196.  See  also  Miller 
zr  Smith,  7  Idaho  204. 

The  Chargef  Should  Be  Supported  by 
such  a  statement  of  facts  as  in  judg- 
ment of  law  constitute  the  charge  made. 
State. V.  Hoglan,  64  Ohio  St.  532. 

2.  Technieality.  —  The  defendant  can- 
not stand  upon  all  the  technicalities 
which  may  be  devised  in  the  testing 
and  trial  of  an  indictment.  Rut- 
ter V.  Territory,  1 1  Okla.  454.  See  also 
State  V,  New  Orleans,  107  La.  632. 

931.  1.  Kerr  v.  Hinkle,  12  Ohio 
Dec.  36s,  citing  17  Encyc.  of  Pl.  and 
Pr.  216  [221]. 

2.  Defect  Kot  Appearing  in  Petition  — 


919.    8.    Kerr   v.    Hinkle,    12    Ohio     Demurrer.  —  Where  it  did  not  appear 


Dec.  36s  [citing  17  Encyc.  of  Pl.  and 
Pr.  216  (219)];  State  v.  New  Orleans, 
107  La.  632,  holding  that  reasonable 
certainty  is  required.  See  also  Gillett 
V,  People,  13  Colo.  App.  553. 
Allegationi   in  Ordinary  and   Conoiie 


from  the  face  of  a  petition  that  was 
signed  by  the  relator  only  by  what  at- 
torneys the  proceeding  was  conducted, 
a  demurrer,  based  on  the  ground  that 
the  proceeding  could  be  conducted  only 
by  the  district  attorney  or  other  author- 
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933.    c.  Suspension  Pending  Trial.  — See  note  i. 

d.  Trial    or    Hearing  — (i)  Constitution    of  Trial 
Body.  —  See  note  2. 

333,     anomm  of  Board.  —  See  note  I. 

(2j  Nature  of  Proceedings,  —  See  notes  2,  3. 

335.  {4)  Right  to  fury  Trial,  —  See  note  2, 
.5)  Right  to  Counsel.  —  See  note  3. 
^6)  Swearing  Witnesses,  —  See  note  4. 

336.  e.  Pleading  and  Proof  —  Variance.  —  See  note  2. 
/.  Abatement  and  Revival.  —  See  note  3. 

337.  g.  Findings  —  Verdict.  —  See  note  2. 

ized    officer,    was    properly    overruled,  sustaining  the  right  of  an  officer  to  be 

State  V,  Box,  (Tex.  Civ.  App.  1904)  78  represented    by    counsel,    see    State    v, 

S,  W.  Rep.  982.  New  Orleans,  107  La.  632. 

939*    1.   Blackwell   v,   Thayer,    10 1  4.  Oath  to   Witnesses  —  Necessity.-- 

Ho.  App.  661.  See  People  v.  York,  tz  N.  Y.  App.  Div. 

%.  Chicago  V,  People,  210  111.  84.  445,  cfffirmed  173  N.  Y.  6x0. 

933.    1.  Abeeooe  of  One  Kember. —  Where  there  Is  Ho  Statntory  Beqniio- 

In  Nehrling  v.  State,  112  Wis.  637,  it  ment   the  witnesses  need  not  be  sworn, 

was  held  that  a  removal  was  not  in-  Nehrling  v.  State,  112  Wis.  637, 

validated  because  one  of  nine  trustees  996.    2.  Charge  Most  Be  Sustained  If 

was  absent  during  a  part  of  the  trial.  Competent    Evidence.  —  Board  of  Trus- 

8«  In  Georgia,   where  the  mayor  and  tees  v.  People,  13  Colo.  App.  553. 

aldermen  of  a  city  act  judicially  in  dis-  8.   Rowe  v.  £ateman,    153   Ind.  633; 

missing  members  of  the  police  force  for  State  v.  Byrne,  31  Wash.  213;  Roberts 

cause,  the  proceedings  are  quasi  crim-  v.  Paul,  50  W.  Va.  528. 

inal.    Gill  v.  Brunswick,  1x8  Ga.  85.  997.    3.  Wilful  Exaction  of   Illegal 

In  Idaho  a  proceeding  under  Rev.  Fees.  —  In  Idaho,  where  proceedings 
Stat.  Id^o,  §  7459  (Pen.  Code  1901,  §  under  Rev.  Stat.  Idaho,  §  7459  (Pen. 
5197),  to  remove  an  officer,  is  not  a  Code  1901,  §  5197),  are  brought  to  re- 
criminal  action.  Pouting  v.  Isaman,  7  move  a  county  officer  for  collecting 
Idaho  283.  See  also  Hays  v.  Simmons,  illegal  fees,  and  the  court  finds  that 
6  Idaho  651.  But  it  is  said  that  the  the  officer  acted  honestly  and  in  good 
proceeding  is  strictly  penal.  Smith  v,  faith  in  making  the  charges  against  the 
Ellis,  7  Idaho   196.  county,  it  is  error  to  remove  him  from 

8.  In  Oklahoma   the  proceedings  are  office  and  enter  a  judgment  against  him 

similar  to   a  trial  for  a  misdemeanor,  for  the  penalty  provided  by  the  statute. 

Rutter  V.  Territory,  11  Okla.  454.  Pouting  v.  Isaman,  7  Idaho  581. 

995.    8.  Right  to  Jnry  Unless  Waived.  The  Verdict  Mnst  Be  Free  from  Ambi- 

—  In    North   Dakota,    in    removals    by  gnity  in  disposing  of  the  material  issues, 

judicial  proceedings,  no  removal  can  be  before  it  can  be  made  the  basis  of  a 

accomplished   without   the   intervention  judgment.      State   v.    Box,    (Tex.    Civ. 

of    a   jury    unless    a    jury    is    waived.  App.  1904)  78  S.  W.  Rep.  982. 

Wishek  v,  Becker,  10  N.  Dak.  63.  Snfflcienoy  of  Finding  nnder  Statnte. — 

In  Oklahoma  the  statute  requires  that  Where  a  board  of  trustees  of  a  public 
the  trial  must  be  by  jury,  and  con-  museum  found  that  the  custodian  was 
ducted  in  all  respects  in  the  same  man-  guilty  of  official  misconduct  against  his 
ner  as  a  trial  of  an  indictment  for  a  assistant,  that  without  authority  he  pur- 
misdemeanor.  Rutter  V.  Territory,  ii  chased  for  his  own  personal  use  cer- 
Okla.  454.  tain    books    from    foreign    bookdealers 

8.  When  Bight  Exists.  —  In  Oklahoma  which  were  charged  to  the  museum,  and 

it  is  held  that  a  law  which  authorizes  that  he  deceitfully  procured  the  allow- 

the  removal  of  a  public  officer  for  speci-  ance  of  a  bill  for  freight  on  books  a 

fied  causes  implies  the  right  to  be  repre-  large  part  of  which  were  his  own,  the 

sented  by  counsel,  unless  the  right  is  findings  were  held  to  be  sufficient  to 

excluded  by  statutory  language.    Christy  authorize  his  removal  under  a  statute 

V.  Kingfisher,   13   Okla.  585.     And  as  providing  that  the  custodian  could  b« 
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337. 

338. 
note  I. 
3SO. 


h.  Order  or  Judgment.  —  See  note  3. 

i.  Appeal    and    Review  —  (i)  In    General. 


See 


331. 


Wlitn  Eamoyal  TinaL  —  See  note  I. 
(2)   Who  May  Appeal.  —  See  note  3. 
(4)  Province  of  Reviewing  Court  —  Beview  «f  Diseretloiuuir 
Aeu.  —  See  note  2. 
333.   j.  Costs.  —  See  note  2. 

333.    k.  Reinstatement  — (i)  In  General.  — Se^  note  i. 
384.    8.  Deolaring  Vacancy  and  Eorfeitnre — a.  In  General. 
—  See  note  3. 
335.    c.  Notice  and  Hearing.  —  See  note  i. 
338.    IV.  CxuoHAL  Pboceedihgs  —  3.  Indictment  or  Informa- 
tion —  a.  In  General.  —  See  note  i. 


removed  for  misdemeanor,  incompe- 
tency, or  inattention  to  the  duties  of  bis 
office.    Nehrling  v.  State,  112  Wis.  637. 

997,  S.  Boopo  of  Jodgment. — In  North 
Dakota,  "  under  the  legislative  methods 
relating  only  to  removals  from  office, 
no  judgment  can  extend  to  a  fine,  but 
is  limited  either  to  a  removal  with  the 
costs  of  the  action,  or  to  such  removal 
coupled  with  a  clause  disqualifying  the 
accused  from  holding  office."  Wishek 
V.  Becker,  10  N.  Dak.  63. 

33S*  1.  Board  of  Trustees  v.  Peo- 
ple, 13  Colo.  App.  553;  Miller  v.  Smith, 
7  Idaho  204;  Pouting  v,  Isaman,  7 
Idaho  283. 

990.  1.  Chicago  v.  People,  210  111. 
84. 

BtmoTftli  by  Gt»Temor. — In  New  York 
it  is  provided  in  the  constitution  that 
the  governor  may  remove  certain  desig- 
nated officers  upon  giving  a  copy  of  the 
charges  and  an  opportunity  to  be  heard. 
It  is  held  that  under  this  provision  the 
governor's  power  of  removal  is  execu- 
tive and  not  reviewable  by  the  courts. 
Matter  of  Guden,  171  N.  Y.  529,  af- 
firmed 71  N.  Y.  App.  Div.  422. 

S.  Th«  Infomuuit  or  the  Defendant 
may  appeal.  Pouting  v.  Isaman,  7 
Idaho   283. 

9S1.  8.  Davis  v.  Filler,  47  W.  Va. 
413. 


153  Ind*  633,  explained  in  Pugh  v.  Mil- 
ler, 27  Ind.  App.  522,  wherein  it  was 
held  that  the  provision  of  the  Impeach- 
ment Act  allowing  five  hundred  dollars 
to  be  awarded  to  the  prosecuting  officer 
for  his  services  does  not  authorize  the 
awarding  of  that  sum  to  a  private  per- 
son who  is  the  petitioner  in  impeach- 
ment proceedings. 

Where  the  Proceeding  Is  Terminated  by 
the  Oi&oer'i  Besignation  costs  are  not 
recoverable.  Roberts  v.  Paul,  50  W.  Va. 
528. 

333.  1.  Mandamm.  —  Facts,  and 
not  legal  conclusions,  should  be  alleged 
in  the  petition  for  the  writ.  Chicago 
V,  People,  210  111.  84. 

For  an  example  of  a  sufficient  writ  in 
proceedings  by  the  mayor  of  a  town  for 
reinstatement,  see  Board  of  Trustees  v. 
People,  13  Colo.  App.  553. 

Coneloiiveness  of  Judgment.  —  A  judg- 
ment in  a  proceeding  declaring  a  re- 
moval illegal  and  reinstating  the  offi- 
cer is  conclusive  as  to  the  illegality  of 
the  removal  in  an  action  for  damages 
by  the  officer  who  was  unlawfully  re- 
moved. Fallon  V,  Wright,  82  N.  Y. 
App.    Div.    193. 

334.  8.  Wishek  v.  Becker,  10  N. 
Dak.  63. 

335.  1.  A  Polioemam  of  Hew  Tork 
City    who  is  absent  without  leave  for 


239.    2.  UnraoceeefU  Prosecation. —     five   consecutive   days   ceases  to   be   a 


In  Indiana,  where,  under  the  Impeach- 
ment Act  of  1897,  an  impeachment  pro- 
ceeding was  instituted  in  the  names  of 
the  grand  jurors,  the  prosecuting  attor- 
ney, and  his  deputy  as  parties  plaintiff, 


member  of  the  force;  consequently  he 
may  be  dismissed  without  notice  or  trial. 
People  V.  York,  73  N.  Y.  App.  Div.  445, 
affirmed  173  N.  Y.  610. 
33§.    1.  Sni&cieney  of  ETidenoe  An- 


and  resulted  favorably  to  the  defendant,  thoriring  Indlotment  —  Kotion  to  IMsmin. 
the  parties  plaintiff  were  held  to  be  ex-  —  In  People  v.  Foody,  (Ct.  Gen.  Sess.) 
rmpt   from   costs.     Rowe  v.   Bateman,     39   Misc.    (N.   Y.)    142,  a  motion,  ad- 
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note  2. 

989. 

940. 

949. 

948. 

944. 

945. 
note  I. 


General  Bnlat  GoTorning  Proseoutloni  for  Pablio  OffiiiiM.  —  See 
Following  Langnago  of  Statnte.  —  See  note  I . 

c.  Averments— (i)  Of  Official  Character. — See  note  2. 

(2)  Violation  of  Duty,  —  See  note  3. 
See  note  i. 

See  note  i. 

(3)  Withholding    Public    Funds  —  (a)  In  Goneral.  —  See 


dressed  to  the  discretion  of  the  court, 
to  dismiss  an  indictment  against  a 
police  officer  for  neglect  of  duty,  based 
on  the  minutes  of  the  grand  jury  as 
showing  that  the  indictment  was  found 
on  insufficient  evidence,  was  denied  on 
the  ground  that  the  court  could  not  say 
as  a  matter  of  law  that  the  evidence 
was  not  sufficient  to  justify  the  grand 
jury's  finding  and  on  the  additional 
ground  that  there  appeared  to  be  a 
general  suspicion  of  police  officials. 

338.  2.  Beaaonable  Certainty.  —  Ac- 
cusations that  a  sheriff  was  at  a  certain 
time  charged  with  official  duties,  to  wit, 
the  collection  of  a  specific  amount  of 
money  contained  in  a  tax  warrant,  and 
that  he  corruptly  received  money  for 
refusing  to  do  the  duty  with  which  he 
was  charged  under  the  warrant,  state 
the  offense  in  ordinary  and  concise  lan- 
guage and  in  such  a  manner  as  to  en- 
able a  person  of  common  understanding 
to  know  what  is  intended.  Rutter  v. 
Territory,  ii  Okla.  454. 

Violation  of  Civil-tenrioe  Act.  —  An  in- 
dictment for  violating  the  Illinois' County 
Civil-service  Act  of  1895,  which  charged 
that  certain  designated  civil-service 
commissioners  of  Cook  county  certified 
to  the  appointing  officer  the  name  and 
address  of  a  certain  party  for  appoint- 
ment to  the  position  of  assistant  engi- 
neer without  subjecting  him  to  a  public 
competitive  examination,  and  without 
having  given  notice  of  the  time  and 
place  and  general  scope  of  the  examina- 
tion at  which  he  was  examined,  as  pro- 
vided by  law,  was  held  to  be  sufficient. 
Morrison  v.  People,  196  111.  454. 

339.  1.  Howard  v.  State,  (Ark. 
1904)  82  S.  W.  Rep.  196;  State  v. 
Taylor,  93  Mo.  App.  327 ;  State  v,  Kelly, 
103  Mo.  App.  711.  See  also  State  v, 
Jaques,  6s   S.  Car.  178. 

340*  2.  Hopewell  v.  State,  22  Ind. 
App.  489. 

343.  S.  Failure  to  Make  Arreet.  — 
An  indictment  which   alleged  that   the 


accused  was  a  policeman  in  a  certain 
city,  and  while  acting  as  such  did  then 
and  there  unlawfully  and  unnecessarily 
delay  and  neglect  to  disperse  and  arrest 
a  riotous  mob,  was  held  not  to  charge 
an  offense  within  a  statute  which  pro- 
vided that  any  officer  under  the  con- 
stitution or  laws  of  the  state  who  fails 
to  perform  any  duty  in  the  manner  and 
within  the  time  provided  by  law  shall 
be  fined  or  imprisoned,  nor  within  a 
statute  subjecting  to  certain  penalties  a 
county  clerk,  sheriff,  coroner,  constable, 
or  other  ministerial  officer  who  refuses 
or  neglects  to  perform  duties  required 
by  law  in  any  criminal  case  or  pro- 
ceeding. Hopewell  v.  State,  22  Ind. 
App.  489. 
Failnre  to  SnppreM  Disorderly  Honiee, 

—  In  an  indictment  against  a  police 
officer  for  failure  to  suppress  houses  of 
ill  fame,  allegations  characterizing  the 
houses  are  proper,  but  it  is  not  neces- 
sary to  state  separately  the  facts  as  to 
each  of  the  alleged  houses  nor  to  set 
forth  the  names  of  the  keepers  of  the 
houses  or  the  names  of  the  persons 
guilty  of  the  alleged  disorderly  con- 
duct. People  V.  Herlihy,  66  N.  Y.  App. 
Div.  534,  affirmed  170  N.  Y.  584.  See 
also  People  v.  Diamond,  72  N.  Y.  App. 
Div.  281,  affirmed  175  N.  Y.  517. 

343.  1.  Hopewell  v.  State,  22  Ind. 
App.  489 ;  State  v.  King,  28  Mont.  268. 

344.  1.  Dnty  Kot  Imposed.  —  A 
count  in  an  indictment  charging  the 
violation  of  a  duty  not  imposed  by  law 
is  insufficient.  State  v.  Jaques,  65  S. 
Car.   178. 

345.  1.  Failnre  to  Tnm  Over  Xoney 

—  Negativing  Proznsos  and  Exceptions. 

—  A  proviso  in  a  statute  which  exempts 
an  officer  from  being  committed  to  the 
penitentiary  where  his  default  is  oc- 
casioned by  unavoidable  loss  or  acci- 
dent need  not  be  negatived  in  the  in- 
dictment. Dreyer  v.  People,  188  111.  40. 
See  also  Indictments,  Informations, 
AND  Complaints. 
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JM8.  (5)  Presentation^  Audita  or  Receipt  of  Fictitious  Claims. 
-r-  See  note  2. 

3S1.  (6)  Miscellatuous  Offenses  —  Improperly  lUUag  OoatrMU.  — 
See  note  2. 

3S3.     (7)  Intent  —  Guilty  Knowledge.  —  See  note  i. 

357.    6.  InstrnctioiiB  —  a.  In  General.  —  See  note  i. 

9SO.    V.  AMBAS8ADOB8  AKD  CoHSULS  —  I.  AotioiLB  and  Suits  By 

—  Conral  of  Fortigii  Power.  —  See  note  I. 

2.  Actions  and  Suits  Against  —  Jnriidiotion.  —  See  note  4, 


Wiikholding  Books  and  Papers. — 
In  New  Jersey, under  the  statute  author- 
izing a  criminal  prosecution  of  an  offi- 
cer for  refusing  on  demand  to  deliver 
money,  books,  papers,  or  property  re- 
ceived to  his  successor  or  other  party 
authorized  by  law  to  receive  the  same, 
an  indictment  must  set  forth  facts  that 
will  disclose  the  right  of  the  demandant 
to  the  delivery  by  the  officer  of  some- 
thing specifically  demanded  and  suffi- 
ciently described.  State  v.  Bartholo- 
mew, 67  N.  J.  L.  382. 

34§.  2.  Failure  to  Aver  Faots.  —  For 
an  indictment  held  to  be  insufficient 
under  the  Indiana  statute  making  it  an 
offense  for  the  board  of  county  commis- 
sioners, unless  in  a  case  of  indispensable 
public  necessity,  to  make  any  allowance 
not  specifically  required  by  law  to  speci- 
fied parties,  see  State  v.  Trueblood,  25 
Ind.  App.  437. 

ApproTing  Claimi.  —  Allegations  in 
an  indictment  charging  that  the  defend- 
ant took  part  in  approving  claims  for 
work  that  was  not  performed  and  for 
materials  that  were  not  furnished,  when 
he  knew  or  should  have  known  of  such 
facts,  charge  official  misconduct.  State 
V,  Jaques,  65  S.  Car.  178. 

351*  S.  Acquiring  Interest  in  Con- 
treets. — In  People  v.  Mayer,  (Supm. 
Ct.  Spec.  T.)  4.1  Misc.  (N.  Y.)  368,  an 
information  charging  that  the  defend- 
ant, while  an  alderman  of  a  city,  know- 
ingly acquired  an  interest  not  devolved 
upon  him  by  any  law  in  a  contract  made 
with  the  city  by  its  board  of  docks,  con- 
sisting of  a  lease  from  the  city  of  its 
property  to  a  corporation  of  which  the 
defendant  was  at  the  time  a  stockholder 
and  officer,  was  held  to  be  insufficient 
to  show  that  the  defendant  was  proba- 
bly guilty  of  becoming  interested  in  a 
contract,  under  section  1533  of  the 
Greater  New  York  charter. 

In  State  v.  Kelly,  103  Mo.  App.  711, 
an   indictment   that    followed   the   lan- 


guage of  the  Missouri  statute  and 
charged  that  the  defendant  while  a  city 
officer  became  interested  under  an  as- 
sumed name  in  contracts  for  furnishing 
supplies  for  the  city,  was  held  to  be 
sufficient. 

Kot  Awarding  Co;ntrMt  to  Loweet  Bid- 
der. —  In  a  prosecution  for  awarding  a 
contract  to  one  not  the  lowest  bidder, 
without  the  previous  consent  of  the 
board  of  public  improvements,  it  was 
held  that  the  essential  allegations  of 
fact  were  made  where  it  was  in  sub- 
stance alleged  that  the  defendant  first 
determined  not  to  reject  all  bids,  that 
his  duty  then  was  to  award  the  con- 
tract to  the  lowest  bidder,  and  that  he 
made  the  award  to  a  bidder  who  was 
not  the  lowest.  People  v.  Scannell, 
(Supm.  Ct.  Tr.  T.)  40  Misc.  (N.  Y.) 
297. 

d53.  1.  See  State  v.  Clark,  2  Marv. 
(Del.)  456,  which  was  an  indictment 
for  publishing  a  false  certificate  of  the 
result  of  an  election. 

357,  •  1.    People  v,  Glennon,  175  N. 

Y.  45. 

Following  Language  of  Statute. —  In 
State  V,  Taylor,  93  Mo.  App.  327,  it  was 
held  that  an  instruction  that  followed 
the  language  of  the  statute  was  suffi- 
cient. 

360.  1.  Extradition  Proeeedingi. — 
Where  a  complaint  in  extradition  pro- 
ceedings contained  a  positive  allegation 
that  it  was  made  by  a  Russian  consul 
stationed  at  a  certain  city,  and  the  con- 
sular title  was  appended  to  the  signa- 
ture of  the  complaining  party,  the  court 
held  that  it  was  shown  that  the  com- 
plaint was  made  for  the  Russian  govern- 
ment. In  re  Grin,  112  Fed.  Rep.  790, 
affirmed  187  U.  S.  181. 

4.  Jnrisdiction  of  State  Gonrts.  —  In 
Scott  V.  Hobe,  108  Wis.  239,  it  was  held 
that  the  state  courts  have  jurisdiction* 
in  actions  concerning  the  business  of 
trading  consuls. 
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L  DlFlviTlOH  AND  Natube  OF  Plea.  —  See  note  i. 

IL  Effect  of  Plea  —  At  common  Law.  —  See  note  5. 

See  notes  l,  2,  3. 

Undor  Statntos.  —  See  note  4. 

VL  POBK  AHD  BsaviBiTES  OF  Plsa— 2.  Body.  —  See 

4.  VerificatioiL  —  in  AiMtomont.  —  See  note  2. 

VII.  DEMVBEEB8  AHD  Sepligatiohs  —  1.  Ill  General  — 


answer.  Bennet  v.  Gilbert,  194  111.  403, 
affirming  94  111.  App.  505. 

4.  In  Michigan,  under  Circuit  Court 
Rule  9,  the  plea  puis  stands  simply  as 
a  notice  under  the  general  issue  and 
requires  no  reply,  and  is  not  deemed  a 
waiver  of  other  defenses.  People  v. 
Detroit,  etc..  Plank- Road  Co.,  125  Mich. 
366. 

d69«  10.  Donley  v,  Dougherty,  97 
111.  App.   544. 

Boqniiites  of  Plea  ai  to  Judgment  in 


363. 
364. 

369. 

note  10. 
371. 
373. 

See  note  i. 

363.  1.  Lindsay  v.  Bamett,  130 
Ala.  417;  People  v,  Detroit,  etc.,  Plank- 
Road  Co.,  Z25  Mich.  366. 

5.  Bennet  v.  Gilbert,  194  111.  403,  af- 
firming 94  111.  505 ;  Ripley  v.  Leverenz, 
83  111.  App.  603,  reversed  on  other 
grounds  183  111.  519;  Miller  v.  McCor- 
mick  Harvesting  Mach.  Co.,  84  111.  App. 
571 ;  Homing  v.  trank,  88  111.  App.  87 ; 
Elder  v.  Prussing,  loi  111.  App.  655; 
Donley  v.  Dougherty,  97  111.  App.  544, 
wherein  it  was  held  that  under  such 
a  plea  the  parties  proceed  to  settle  the    Another  Action.  —  A   plea  puis  darrein 


pleadings  de  novo,  as  though  no  plea  or 
pleas  had  theretofore  been  filed  in  the 
case ;  Probate  Ct.  r.  Potter,  25  R.  I.  204. 

964.  1.  Chicago,  etc.,  R.  Co.  v. 
Lowry,  85  111.  App.  533;  Rork  v.  Mc- 
David,  91  111.  App.  262;  Elder  v,  Pruss- 
ing, 1 01  111.  App.  655. 

8.  Ripley  v.  Leverenz,  83  111.  App. 
603,  reversed  on  other  grounds  183  111. 
519;  Miller  v,  McCormick  Harvesting 
Mach.  Co.,  84  111.  App.  571 ;  Chicago, 
etc.,  R.  Co.  V.  Lowry,  85  111.  App.  533; 
Horning  v.  Frank,  88  III.  App.  87. 

8.  When  Bnle  Doee  Not  Apply.  — 
When  it  appears  on  the  face  of  the 
declaration  that  there  are  two  parties 
beneficially  interested  and  the  special 
plea  puis  darrein  continuance  is  limited 
to  the  interest  of  one  of  them,  and  not 
to  the  whole  cause  of  action,  the  gen- 
eral rule  that  such  plea  waives  all 
previous  pleas  does  not  apply.  It  is  a 
waiver  only  as  to  what  it  professes  to 


continuance  of  the  recovery  of  a  judg- 
ment since  the  last  continuance  in  an- 
other action  does  not  present  a  defense 
if  it  fails  to  allege  that  the  judgment 
set  up  in  the  plea  was  between  the  same 
parties,  or  their  privies,  or  that  the  for- 
mer judgment  was  the  result  of  a  trial 
upon  the  merits,  or  that  at  the  time 
when  the  plea  was  filed  the  judgment 
was  not  appealed  from,  reversed,  or  sat- 
isfied, and  was  in  full  force  and  effect. 
Miller  v.  McCormick  Harvesting  Mach. 
Co.,  84  111.  App.  571. 

971,    2.    Donley    v,    Dougherty,    97 
111.  App.  544. 

379.    1.  By  Taking  Leave  to  Amend 

his  plea  puis  darrein  continuance  after 
demurrer  thereto  is  sustained,  the  de- 
fendant waives  any  right  to  assign  error 
upon  the  order  of  the  court  sustaining 
the  demurrer  thereto.  Miller  v.  Mc- 
Cormick Harvesting  Mach.  Co.,  84  111. 
App.  571- 
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977.  L  Hatttbe  and  Scope  of  Bekedy  —  2.  BUh  to  Quiet 
Title  and  to  Remove  Cloud  Distingnushed  —  Bill  to  Quiet  Title.  —  See 
notes  3,  4. 

980.  8.  Equity  Juriadiction  —  a.  In  General.  —  See  note  i. 

981,  See  notes  i,  2. 

989,  b.  Adequate  Remedy  at  Law  —  (i)  General  Rule. 
—  See  note  3. 

984.     Waiver  by  FaUnre  to  Objeet.  —  See  note  3. 

(2)  Adequacy  of  Legal  Remedy —  Where    Defendant    !■  in 
Poieeition.  —  See  note  4. 

989,  Wbere  Invalidity  of  Defendant'!  Claim  Heeeeiarily  Appeare.  —  See 
notes  I,  2,  3. 

987,     Jnstioe  and  Equity  of  TUe  Kule.  —  See  note  I. 

Instmmenti  Void  Both  at  Law  and  in  Equity.  —  See  note  2. 


977*  8.  Layne  v.  Ferguson,  (Ky. 
1902)  68  S.  W.  Rep.  656. 

4.  De  Hanne  v.  Bryant,  61  N.  J.  Eq. 
141 ;  Boston,  etc.,  Consol.  Copper,  etc., 
Min.  Co.  V.  Montana  Ore  Purchasing 
Co.,  188  U.  S.  632. 

3S0.  1.  Blair  v,  Hemphill,  iii 
Iowa  22,^  \  Reichelt  v.  Perry,  15  S.  Dak. 
601 ;  Weston  v,  Ralston,  48  W.  Va. 
170;  Dewing  v.  Woods,  (C.  C.  A.) 
Ill  Fed.  Rep.  575;  Sanders  v.  River- 
side, (C.  C.  A.)  118  Fed.  Rep.  720. 

9§1*  1.  McLeod  v.  Lloyd,  43  Ore- 
gon 260. 

2.  Quia  Timet  Jnrisdiotion.—  Blair  v. 
Hemphill,  iii  Iowa  226  \.c\iing  17 
En  CYC.  OF  Pl.  and  Pr.  277  (281)] 
Weekly  v.  Hardesty,  48  W.  Va.  39. 

3§3.  3.  Boddie  v.  Bush,  136  Ala. 
560;  Adams  v.  Black,  183  111.  377; 
MacGregor  v.  Malarkey,  89  III.  App. 
435 ;  Snow  v.  Russell,  93  Me.  362 ; 
Frost  V.  Walls,  93  Me.  405 ;  McCudden 
r.  Wheeler,  etc.,  Mfg.  Co.,  23  R.  I. 
528;  Indiana  Mfg.  Co.  v.  Koehne,  188 
U.  S.  681. 

9§4*  8.  Toledo,  etc.,  R.  Co.  v.  St. 
Louis,  etc.,  R.  Co.,  208  111.  623 ;  San- 
ders V.  Riverside,  (C.  C.  A.)  1x8  Fed. 
Rep.  720. 

4.  Neff  v.  Ryman,  100  Va.  521. 


985.  1.  Simmons  v.  Carlton,  44 
Fla.  719;  Chamberlain  v.  Baker,  28  Tex. 
Civ.  App.  499. 

2.  Columbia  Nat  Sand  Dredging  Cb. 
V,  Miller,  20  App.  Cas.  (D.  C.)  248; 
Hughey  v,  Winbome,  44  Fla.  601 ; 
Bernstein  v,  Schoenfeld,  81  N.  Y.  App. 
Div.  171 ;  City  Real  Estate  Co.  v.  Clark, 
(Supm.  Ct.  Spec.  T.)  36  Misc.  (N.  Y.) 
709  ;  Kittles  v,  Williams,  64  S.  Car.  229. 

Tax  CertiHeatet  and  AiseMments*  — 
Perkins  v.  Baer,  95  Mo.  App.  70 ;  Kan- 
sas City,  etc.,  R.  Co.  v.  King,  (C.  C.  A.) 
120  Fed.  Rep.  614. 

8.  Absence  of  Eeoord  Evidenee  of  In- 
validity. —  Kesner  v.  Miesch,  204  111. 
320 ;  Casgrain  v,  Hammond,  '  (Mich. 
1903)  96  N.  W.  Rep.  510;  Watson  v. 
Glover,  21  Wash,  (i^^ ;  Schofield  v,  Ute 
Coal,  etc.,  Co.,  (C.  C.  A.)  92  Fed.  Rep. 
269. 

Facts  AU  of  Beoord.  —  McLeod  v. 
Lloyd,  43  Oregon  260,  quoting  17 
Encvc.  of  Pl.  and  Pr.  286,  note. 

asr,  1.  Shaw  V.  Allen,  85  111.  App. 
23;  Purdy  V.  Law,  132  Mich.  622; 
Palmer  v.  Yorks,  77  Minn.  20;  Moores 
V.  Clackamas  County,  40  Oregon  536 ; 
Haskell  v.  Sutton,  53  W.  Va.  206.  See 
also  Jones  v.  Nixon,  102  Tenn.  95. 

2.  Watkins  v.   Nugen,   118  Ga.  375; 
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988.  c.  Preventing  Clouds.  —See  note  i. 

989,  See  note  i. 

Bftngor  Miut  Be  Imminent  and  Beal.  —  See  note  2. 

d.  Clouds  on  Personalty.  —  See  notes  3,  4. 

4,  Statutory  Action  — ^i.  In  General.  —  See  note  5. 

990,  General  Parpose  and  Effiset  of  Theee  Statntei.  —  See  note  I . 

991.  Ai  PoeseiBory  Aetion.  —  See  note  I. 

999  c.  Proceedings  under  Statute.  —  See  note  6. 

993.  d.  Jurisdiction  of  Federal  Courts. — See  notes  i,  3, 

994.  6.  In  Bern  or  in  Personam. —  Sec  note  i. 

995.  II.  VSHUE.  —  See  note  2. 

m  Partieb  —  1.  Hecessary  and  Proper  Parties  in  Gen- 
eral —  Heoeeeary  Parties.  —  See  note  5. 

996.  See  note  i. 

997.  2.  Plaintiffs  —  a.  Who   May  Maintain   Suit  —  (i) 
In  General,  —  See  note  7. 

998.  See  notes  i,  2,  6,  11,  12. 


Wood  V.  Fisk,  (Oregon  1904)  77  Pac. 
Rep.  128. 

9§9.  1.  Fox  V,  Kountze,  58  Neb. 
439;  Bernstein  r.  Schoenfeld,  81  N.  Y. 
App.  Div.  171 ;  George  v.  Nowlan,  38 
Oregon  537;  Jones  v.  Nixon,  102  Tenn. 

95. 
3M*     1.   Jones  v.  Nixon,  102  Tenn. 

95. 

2.  Fox  V,  Kountze,  58  Neb.  439. 

8.  Title  to  Easement.  —  Roush  v, 
Roush,  154  Ind.  562;  Weston  v.  Ralston, 
48  W.  Va.  170. 

4.  Columbia  Nat.  Sand  Dredging  Co. 
V,  Miller,  20  App.  Cas.  (D.  C.)  245. 

6.  Haley  v.  Goodheart,  58  N.  J.  Eq. 
368;  Devine  r.  Franks,  (N.  J.  1900)  47 
Atl.  Rep.  228. 

Aetioni  Kot  under  Statute.  —  Patter- 
son v.  Landru,  112  La.  1069. 

390*  1.  Seymour  v.  Rood,  121 
Mich.  173;  Casgrain  v.  Hammond, 
(Mich.  1903)  96  N.  W.  Rep.  510; 
Palmer  r.  Yorks,  77  Minn.  20;  Mon- 
tana Ore  Purchasing  Co.  v,  Boston,  etc., 
Copper,  etc.,  Min.  Co.,  27  Mont.  288; 
Moore  v.  Shofner,  40  Oregon  488; 
Moores  v.  Clackamas  County,  40  Ore- 
gon 536. 

Jurlsdietion  Enlarged,  Kot  Limited.  — 
To  the  same  effect  as  the  first  paragraph 
of  the  original  note  see  Reichelt  v. 
Perry,  15  S.  Dak.  601. 

Liheral  Constmction.  —  Brown  v.  Cox, 
158  Ind.  364. 

991.  1.  In  Washington.— See  Povah 
V,  Lee,  29  Wash.  108. 

M3.     6.    Mathews   v.    Lightner,    85 


Minn,  333,  citing  17  Encyc.  op  Pl.  and 
Pr.  292. 

Adequate  Bemedy  at  Law.  —  Palmer  v. 
Sinnickson,  59  N.  J.  £q.  530. 

303*  1.  Hanley  t/.  Beatty,  (C.  C. 
A.)   117  Fed.  Rep.  59. 

si  Morrison  t/.  Marker,  93  Fed.  Rep. 
692;  Giberson  v.  Cook,  124  Fed.  Rep. 
986.  See  also  Peck  v.  Ayers,  etc.,  Tie 
Co.,  (C.  C.  A.)  116  Fed.  Rep.  273; 
Boston,  etc.,  Consol.  Copper,  etc.,  Min. 
Co.  V,  Montana  Ore  Purchasing  Co.,  188 
U.  S.  6z2. 

Centra.  —  Field  v.  Barber  Asphalt 
Paving  Co.,  1 1 7  Fed.  Rep.  925  ;  Bearden 
r.  Bemer,  120  Fed.  Rep.  690.  And  in 
line  with  the  cases  cited  in  the  second 
paragraph  of  the  original  note  see  Guar- 
antee Trust,  etc.,  Co.  r.  Delta,  etc.,  Co., 
(C.  C.  A.)  104  Fed.  Rep.  5 ;  Jackson  v. 
Simmons,  (C.  C.  A.)  98  Fed.  Rep. 
769. 

394.  1.  Ruppin  v.  McLachlan,  12a 
Iowa  343 ;  Morrison  v.  Marker,  93  Fed. 
Rep.  692. 

395.  2.  Miller  v,  Kern  County 
Land  Co.,  (Cal.  1902)  70  Pac.  Rep.  183, 
140  Cal.  •132;  Burt,  etc.,  Lumber  Co.  v, 
Bailey.   (Ky.  1901)  60  S.  W.  Rep.  485. 

5.  Birch  v.  Cooper,  136  Cal.  636; 
Ackley  v.  Croucher,  203   111.  533. 

396.  1.  Persons  Kot  Keoessary  Par- 
ties. —  Liddell  7^  Carson,  122  Ala.  518. 

397.  7.  McLeod  v.  Lloyd,  43  Ore- 
gon 260 ;  Watson  v.  Glover,  21  Wash. 
677. 

39§.  1.  Dalrymple  v.  Security  L. 
&  T.  Co.,  9  N.  Dak.  306;  Glenn  r,  Au- 


521 


v9v— SvS 


QUIETING  TITLE. 


Vol.  XVII. 


999. 


300. 

notes  I, 
301. 
309. 

30S. 
304. 

SOA. 


2. 


B«TMtiaii*rt  and  BamalndwnMii.  —  See  note  2. 

Xxeentor  or  Administrator,  —  See  note  3. 

Seal  Party  in  Interest.  —  See  note  5- 

(2)    Title  and  Interest  of  Plaintiff —  (a)  in  Oanaral.  —  See 

» 

See  notes  i,  2. 

Title  by  Hdverse  PosMiiion.  —  See  note  I. 

One  Who  Has  Sold  and  Gonyeyed.  —  See  note  3. 

(b)  Legal  or  Equitable  Title  —  aa.  Quieting  Title.  —  See  note  2. 

Exteniion  of  Bemedy  by  Statute.  —  See  notes  2,  3. 

bb.  Removal  of  Cloud.  —  See  note  4. 

§ee  note  i. 


gusta  Perpetual  Bldg.,  etc.,  Co.,  99  Va. 

69s. 
3i^9*     8.  Indianapolis      r.      United 

Presb.  Church,  28  Ind.  App.  319. 

6.  Van    Hessen   v.    Chippewa   Valley 

Mercantile  Co.,  115  Wis.  443. 

11.  Best  V.  Grist,  (Neb.  1901)  95 
N.  W.  Rep.  836. 

12.  Oliver  v.  Dougherty,  (Ariz.  1902) 
68  Pac.  Rep.  553. 

399.  8.  Worthington  v.  Miller,  134 
Ala.  420;  Haley  v.  Goodheart,  58  N.  J. 
Eq.  368 ;  Keycs  v.  Ketrick,  25  R.  I.  468. 

8.  Collins  r.  O'Laverty,  136  Cal.  31 ; 
Blakemore  r.  Roberts,  (N.  Dak.  1903) 
96  N.  W.  Rep.  1029;  Ladd  v.  Mills,  44 
Oregon  224. 

6.  "  The  Owner  of  a  Beneficial  Interest 
in  real  property  or  in  a  specific  fund 
in  the  hands  of  an  administrator  may 
maintain  an  action  in  the  District  Court 
against  the  administrator  to  establish 
such  interest  and  render  it  beneficial." 
Altgelt  V.  McManus,  30  Tex.  Civ.  App. 
382. 

300.  1.  Plaintiff  Most  Have  Interest. 
—  A.  R.  Beck  Lumber  Co.  r.  Rupp,  188 
111.  562 ;  MacGregor  v.  Malarkey,  89  111. 
App.  435 ;  Ladd  v.  Mills,  44  Oregon 
224 ;  Parsons  v.  Newman,  99  Va.  298. 

8.  Title  Keoessary.  —  Papst  v.  Ham- 
ilton, 133  Cal.  631 ;  Pease  v.  Sander- 
son, 188  111.  597;  South  (Chicago  Brew- 
ing Co.  V.  Taylor,  205  111.  132;  Dal- 
rymple  v.  Security  L.  &  T.  Co.,  9  N. 
Dak.  306 ;  Cocke  v.  Copenhaver,  (C.  C. 
A.)  126  Fed.  Rep.  145;  San  Jose  Land, 
etc.,   Co.  V,   San   Jos^   Ranch   Co.,    189 

U.  S.  177. 

Prima  Fteie  Title  under  which  the 
plaintiff  has  taken  possession  and  made 
improvements  is  sufficient  to  authorize 
the  maintenance  of  the  suit.  Glos  v. 
Gerrity,  190  111.  545. 

Estoppel  to  Deny  Title.  —  Where  the 


complainant  had  begun  a  suit  in  abate- 
ment of  the  purchase  price,  which  he 
abandoned  as  soon  as  he  found  out 
that  the  claims  of  defendant  were  with- 
out merit  he  is  not  estopped  in  a  sub- 
sequent suit  to  quiet  title  from  denying 
the  superiority  of  the  defendant's  claim. 
Bell  V,  Whitehead,  (Tenn.  Ch.  1901) 
(i2  S.  W.  Rep.  213. 

301.  1.  South  (^icago  Brewing  Co. 
r.  Taylor,  205  111.  132;  Dodds  v.  Wins- 
low,  zd  Ind.  App.  652. 

2.  Shelton  Logging  Co.  v,  Gosser,  26 
Wash.  126.  See  also  McKenzie  v.  Budd, 
125  Cal.  600.  But  see  Ward  v.  Tall- 
man,  (N.  J.  1903)  55  Atl.  Rep.  225. 

3<MS.  1.  Title  by  Advene  Possession. 
—  Vallandingham  t/.  Taylor,  (Ky.  1901) 
64  S.  W.  Rep.  725.  See  also  Blakeman 
V,  Bourgeois,  59  N.  J.  Eq.  473. 

8.  Warrantor  of  Title.  —  Jones  v, 
Nixon,  102  Tenn.  95. 

303.  8.  Legal  Title  Keoessary.  — 
Layne  v,  Ferguson,  (Ky.  1902)  68  S. 
W.  Rep.  656;  Floyd  v.  Louisville,  etc., 
R.  Co.,  (Ky.  1904)  80  S.  W.  Rep.  204; 
Van  Hessen  v.  Chippewa  Valley  Mer- 
cantile Co.,  115  Wis.  443;  Guarantee 
Trust,  etc.,  Co.  v.  Delta,  etc.,  Co.,  (C. 
C.  A.)  104  Fed.  Rep.  5 ;  Hanley  v.  Kan- 
sas, etc..  Coal  Co.,  110  Fed.  Rep.  62; 
Bearden  v.  Benner.  120  Fed.  Rep.  690. 

304.  8.  Eqnitable  Title  SafBdent.  — 
O'Neill  V,  Wilcox,  115  Iowa  15;  Gentry 
V.  Gamblin,  79  Miss.  437 ;  Davies  r. 
Cheadle,  31  Wash.  168.  See  also  Burt, 
etc.,  Lumber  Co.  v,  Bailey,  (Ky.  1901) 
60  S.  W.  Rep.  485. 

8.  Chase  v.  Cameron,  133  Cal.  231; 
Fields  V.  Cobbey,  22  Utah  415. 

4.  Silver  v.  Lee,  38  Oregon  508.  But 
see  Dewing  v.  Woods,  (C.  C.  A.)  11 1 
Fed.  Rep.  575. 

305.  1.  Van  Hessen  v,  CThippewa 
Valley  Mercantile  Co.,  115  Wis.  443. 
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305. 
306. 
309. 

See  note 
310. 
311. 

3ia. 

313. 


(3)  Possession  of  Plaintiff  —  (a)  KeootiHy.  —  See  note  2. 
Actual  FMietsion  OenaraUy  Heoetiary.  —  See  note  I . 
Boason  for  TUi  Bole.  —  See  note  I. 

Whore  Thoro  Ii  Any  Othor  Diitinot  Hoad  of  Equity  Jurisdietion.  — 
2. 

FlaintiiFs  Title  Eqnitoble.  —  See  note  I. 
BamoTal  of  Cload.  —  See  notes  I,  2. 
See  note  i. 

Where  Land  Ii  Wild  and  Unoeonpied.  —  See  note  2. 
SUtntoi  DiapeniiAff  with  Foieeeeion.  —  See  note  I. 


Mft,  2.  A.  R.  Beck  Lumber  Co.  v. 
Rupp,  188  III.  562;  Glos  V,  Dawson,  83 
111.  App.  197;  Watkins  v.  La  Mar,  10 
Kan.  App.  226 ;  Layne  v.  Ferguson, 
(Ky.  1902)  68  S.  W.  Rep.  656;  Patter- 
son V.  Landru,  112  La.  1069;  Silver  v, 
Lee,  38  Oregon  508. 

306.  1.  Cahill  V.  Cahill,  76  Conn. 
542;  Floyd  V,  Louisville,  etc.,  R.  Co., 
(Ky.  1904)  80  S.  W.  Rep.  204;  Mc- 
692;  Jackson  v,  Simmons,  (C.  C.  A.) 
105  Fed.  Rep.  677,  all  three  cases  citing 
or  quoting  17  Encvc.  of  Pl.  and  Pr. 
306.     See  also  the  following  cases: 

Florida.  —  Ropes  v.  Jenerson,  (Fla. 
1903)  34  So.  Rep.  955. 

Illinois.  —  Glos  V.  Huey,  181  111.  149; 
Adams  v.  Black,  183  111.  377;  Glos  v. 
Kemp,  192  111.  72. 

Kentucky.  —  Webb  v.  Adams,  (Ky. 
1900)  58  S.  W.  Rep.  585. 

Maine,  —  Snow  v.  Russell,  93  Me. 
362. 

Michigan.  —  Seymour  v.  Rood,  121 
Mich.  173. 

OWo.  — Dayton  v.  Cooper  Hydraulic 
Co.,  10  Ohio  Dec.  192,  7  Ohio  N.  P.  495. 

Oklahoma.  —  Christy  v.  Springs,  1 1 
Olda.  710. 

Oregon.  —  Moore  v.  Shof ner,  40  Ore- 
gon 488;  Moores  v.  Clackamas  County, 
40  Oregon  536. 

IVest  Virginia.  —  McConnell  v.  Row- 
land, 48  W.  Va.  276;  Waldron  v.  Har- 
vey, 54  W.  Va.  608. 

United  States.  —  American  Stave, 
etc.,  Co.  V.  Butler  County,  93  Fed.  Rep. 
301 ;  Morrison  v.  Marker,  93  Fed.  Rep. 
692 ;  Jackson  v,  Simmons,  (C.  C.  A.) 
98  Fed.  Rep.  769;  Hanley  v.  Kansas, 
etc..  Coal  Co.,  no  Fed.  Rep.  62;  Cocke 
V.  (Topenhaver,  (C.  C.  A.)  126  Fed.  Rep. 

145- 

3M*  1.  Glos  V.  Dawson,  83  111. 
App.  197;  Seymour  v.  Rood,  121  Mich. 
173 ;  NefF  V.  Ryraan,  100  Va.  521 ;  Mor- 
rison V.  Marker,  93  Fed.  Rep.  692. 


2.  Gutheil  Park  Invest.  Co.  v.  Mont- 
clair,  (Colo.  1904)  76  Pac.  Rep.  1050; 
Oppenheimer  v,  Levi,  96  Md.  296  [both 
cases  citing  or  quoting  17  Encyc.  of  Pl. 
AND  Pr.  309];  Watkins  v.  Nugen,  xi8 
GsL.  375 ;  South  Chicago  Brewing  Co.  v. 
Taylor,  205  111.  132;  McConnell  v. 
Pierce,  210  111.  627;  Day  v.  Davey,  132 
Mich.  173;  McConnell  v.  Rowland,  48 
W.  Va.  276;  Post  V.  Campbell,  no  Wis. 
378 ;  Peck  V.  Ayers,  etc*.  Tie  Co.,  (C. 
C.  A.)  116  Fed.  Rep.  273. 

310.  1.  Gutheil  Park  Invest.  Co.  v. 
Montclair,  (Colo.  1904)  76  Pac.  Rep. 
1050. 

311*  1.  Letson  v.  Letson,  81  N.  Y. 
App. -Div.  556;  Keyes  v.  Ketrick,  25 
R.  I.  468 ;  Jones  v,  Nixon,  102  Tenn.  05. 

2.  When  Iljeotment  Inadequate  Bemecy. 
—  Oppenheimer  v.  Levi,  96  Md.  296, 
quoting  17  Encyc.  of  Pl.  and  Pr.  311. 

313.  1.  Worthington  v.  Miller,  234 
Ala.  420;  Burke  v.  St.  Louis,  etc.,  R. 
Co.,  66  Ark.  646,  50  S.  W.  Rep.  275 ; 
Clem  V.  Meserole,  44  Fla.  191 ;  Howarth 
V.  Howarth,  67  N.  Y.  App.  Div.  354; 
Kane  v.  Virginia  Coal,  etc.,  Co.,  97  Va. 
329;  Sansom  v.  Blankenship,  53  W. 
Va.  4x1 ;  Dewing  v.  Woods,  (C.  C.  A.) 
HI  Fed.  Rep.  575;  Peck  v.  Ayers,  etc.. 
Tie  Co.,  (C.  C.  A.)  116  Fed.  Rep.  273. 

2.  Clem  V,  Meserole,  44  Fla.  191 ; 
Glos  V.  Huey,  181  111.  149;  Adams  v. 
Black,  183  III.  377;  Glos  v.  Kemp,  192 
111.  72 ;  Glos  V.  Dawson,  83  111.  App. 
197;  Christy  v.  Springs,  11  Okla.  710; 
Moore  v.  Shofner,  40  Oregon  488 ; 
Moores  v.  Clackamas  County,  40  Ore- 
gon 536 ;  McLeod  v.  Lloyd,  43  Oregon 
260;  Rohrer  v.  Snyder,  29  Wash.  199; 
Van  Hessen  v.  Chippewa  Valley  Mer- 
cantile Co.,  115  Wis.  443. 

313*  1.  Oliver  v.  Dougherty,  (Ariz. 
1902)  68  Pac.  Rep.  553 ;  Casey  v.  Leg- 
gett,  125  Cal.  664;  Island  Coal  Co.  v. 
Combs,  152  Ind.  379 ;  Ross  v.  McMani- 
gal,  61   Neb.  90;  Lyon  v.  Gombert,  63 
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SI 4*     (b)  Bui&olMkey  —  aa.  Possession    Couplbd   with   Titlb.  —  See 

notes  2,  3,  4. 

319,     bb.  Actual  or  Constructiw  Possession  —  Aetval  PoiMMion  Hmm- 
■try.  —  See  note  I. 

316.  But  Aotual  PoiMMio&  of  Part.  —  See  note  I. 

317.  Aotnal  PoM6«sion  by  Tenant  or  Agont.  —  See  note  2. 
Wbere  Land  Ii  Wild  and  Vaoant.  —  See  note  3. 

318.  cc.  Peaceable  and  Rightful  Possession — See  notes  I,  2,  3, 

4,  5- 

390.  8.  Defendants —a.  In  General  —  Any  Ponon  interosted.  — 
See  note  4. 

391.  statutory  Aetion.  —  See  note  i. 

Neb.  630 ;  Andersen  V.  Andersen,  (Neb.         3] 6.     1    See  Hughey  v,  Winbome, 
1903)  96  N.  W.  Rep.  276;  Shelton  Log-     44  Fla.  601. 

317.    2.  SheaflF  v.  Husted,  60  Kan. 

770;   Merritt  v.  Smith,  50  N.  Y.  App. 

Div.  349;  State  v.  Griftner,  61  Ohio  St. 

201;  Christy  V.  Springs,  11  Okla-  710; 

Slater  v.  Reed,  Z7  Oregon  274 ;  Bigelow 


ging  Co.  V.  Gosser,  26  Wash.  126 ;  Field 
r.  Barber  Asphalt  Paving  Co.,  117  Fed. 
Rep.  925.  See  also  Collins  v.  O'Lav- 
erty,  136  Cal.  31. 

ilk.    Midhlgaa^    under     Comp.     Laws 
Mich.,  S  448,  the  plaintiff  need  not  be     v.  Brewer,  29  Wash.  670. 


in  possession  when  the  defendant  is  not 
in  possession;  and  this  statutory  right 
is  not  affected  by  the  fact  that  a 
stranger  to  the  suit  occupies  the  land. 
Messenger  v.  Peter,  129  Mich.  93. 

314.  9.  PoiMMion  Without  Title  Kot 
Sni&cient.  —  Moore  v,  Halliday,  43  Ore- 
gon 243;  Bearden  v,  Benner,  120  Fed. 
Rep.  690.  But  see  Brand  v,  U.  S.  Car 
Co.,  128  Ala.  579. 

S.  In  Wathin|^n  any  person  in  pos- 
session can  bring  an  action  to  quiet 
title.    Bird  v.  Winyer,  24  Wash.  269. 

4.  Stephenson  v.  Deuel,  125  Cal.  656; 
White  r.  McGilliard,  140  Cal.  654; 
Ward  r.  Tallman,  (N.  J.  1903)  55  Atl. 
Rep.  225. 


8.  In  Kew  York.—  See  Whitman  v. 
New  York,  85  N.  Y.  App.  Div.  468; 
Mitchell  V,  Einstein,  42  Misc.  (N.  Y.) 
358. 

31§.  1.  Blakeman  v.  Bourgeois,  59 
N.  J.  Eq.  473 ;  Palmer  v.  Sinnickson, 
59  N.  J.  Eq.  530;  De  Hanne  v.  Bryant, 
61  N.  J.  Eq.  141 ;  Ward  v.  Tallman, 
(N.  J.  1903)  55  Atl.  Rep.  225 ;  Meeker 
V,  Warren,  (N.  J.  1904)  57  Atl.  Rep. 
421. 

In  Alabama  to  maintain  the  bill  the 
complainant  need  only  have  peaceable 
possession  under  claim  of  owner- 
ship. Brand  v,  U.  S.  Car  Co.,  128 
Ala.  579. 

2.   Haskell  v.  Sutton,  53  W.  Va.  206, 


315*     1*   Brand  v.  U.  S.  Car  Co.,  128     per    Dent,    J.,    dissenting    [quoting    17 
Ala.  579;   Steinman  v.  Vicars,  99  Va.     Encyc.  of  Pl.  and  Pr.  317];  Fleming 
595;    Sansom    v.    Blankenship,    53    W.     v,  Moore,  122  Ala.  399. 
Va.  411;  Rummel  v.  Butler  County,  93 
Fed.   Rep.   304;   Jackson   v,   Simmons, 
(C.  C.  A.)  98  Fed.  Rep.  769. 

What  It  Sni&oient  PoiMMion  —  Illus- 
trations of  Insufficient  Possession.  — 
See  Adams  v.  Black,  183  111.  377 ;  Case 


3.  PoiMMion  Aeqoired  by  TrMpaM. — 

Hughey  v.  Winbome.  44  Fla.  601. 

4.  Collier  v.  Carlisle,  133  Ala.  478; 
Jackson  v.  Simmons,  (C.  C.  A.)  98 
Fed.  Rep.  769. 

5.  PoMOMion  Taken  in  Contemplation  of 


V.   Skinner,    121    Mich.   206;   Maggs  v.     Snit. —  Crosby  v.  Hutchinson,  126  Mich. 


56. 

390.  4.  Seymour  Water  Co.  v.  Sey- 
mour, (Ind.  1904)  70  N.  E.  Rep.  514. 

331.  1.  Yoakam  v.  Ringery,  126 
Cal.  30. 

Lien  Claimant.  —  Contra,  Blair  v. 
Hemphill,  11 1  Iowa  226,  distinguishing 
of  the  Code  action.     Whitman  v.  New     the  cases  cited  in  the  original  note.   See 


Morgan,  30  Wash.  604. 

In  Kew  Tork.  —  Merritt  v.  Smith, 
(Supm.  Ct.  Spec.  T.)  27  Misc.  (N.  Y.) 
366. 

Possession  is  deemed  to  follow  the 
legal  title,  and  proof  of  the  latter  is 
sufficient   to   sanction   the   maintenance 


York,  85  N.  Y.  App.  Div.  468 ;  Mitchell 
V.  Einstein,  42  Misc.  (N.  Y.)  358. 


also  Dalrymple  v.  Security  L.  &.  T.  Co., 
9  N.  Dak.  306. 
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893.    b.  J  oiNDER  OF  Defendants.  —  See  note  2. 

Privity  Hot  HeoMsary.  —  See  notes  3,  4. 
334.    4.  Baising  and  Waiving  Objections.  —  See  notes  3,  5. 

IV.  Pbocess.  —  See  note  7. 
33tS.     See  note  i. 

336.  7.  Bill,   Fetitiov,  ob  Coicplaivt  —  1.  In  General  — 

Wlitn  Aotion  It  under  Statmo.  —  See  notes  4,  9. 

337.  2.  Averment  of  Title  or  Interest  in  Plaintiff  —  a.  Neces- 
sity OF  Averment.  —  See  note  i. 

398.     Where  Statute  llakes  Mere  Poeieiiion  Snfleieat.  —  See  note  I. 


333.  8.  Stemmler  v.  McNeill,  102 
Fed,  Rep.  660  Iciting  17  En  eye.  op  Pl. 
AND  pR.  323] ;  Worthington  v.  Miller, 
134  Ala.  430. 

8.  Stemmler  v.  McNeill,  102  Fed. 
Rep.  660,  citing  17  ENeve.  of  Pl.  and 

pR.  3^3- 

4.  See  Slosson  v.  McNulty,  125  Ala. 
124,  holding  that  all  of  the  defendants 
must  claim  an  interest  in  the  same  land 
or  an  interest  in  different  parcels  of 
land  in  the  same  or  connected  rights. 

3!i4.    8.  Waiver  by  FaUure  to  Ohjeet. 

—  Curran  v.  Hagerman,  (Neb.  1902)  92 
N.  W.  Rep.  1003;  Post  V.  Campbell,  no 
Wis.  378. 

6.  Palmer  v.  Yorks,  77  Minn.  20, 
holding  that  where  the  defendant  in  his 
answer  sets  up  his  own  claims  to  the 
land  and  asks  to  have  the  plaintiff's 
claims  adjudged  void,  the  question 
whether  the  plaintiff  is  in  possession 
or  the  land  is  vacant  and  unoccupied 
is  thereby  waived. 

SftoppeL  —  Where  the  defendant  an- 
swers setting  up  paramount  title  in  him- 
self, and  the  question  of  title  is  fully 
adjudicated  on  the  issue  thereby  made, 
he  is  estopped  from  afterwards  deny- 
ing the  right  of  the  plaintiff  to  main- 
tain the  action  for  want  of  possession. 
Mosier  v.  Momsen,   13   Okla.  41. 

7.  McClymond  v.  Noble,  84  Minn.  329. 
An  Order  to  Appear,  plead,  answer,  or 

demur,  served  under  the  provisions  of 
the  Federal  Publication  Act  of  March 
3,  187s,  18  U.  S.  Stat,  at  L.  472,  will 
confer  jurisdiction  on  the  federal  court. 
Morrison  v.  Marker,  93  Fed.  Rep.  692. 

335.  1.  Ruppin  v.  McLachlan,  122 
Iowa  343. 

Servloe  on  Unknown  Helri  by  PnbUoation. 

—  See  Hill  v.  Henry,  (N.  J.  1904)  57 
Atl.  Rep.  554. 

396.  4.  Moore  v,  Alabama  Nat. 
Bank,  (Ala.  1903)  35  So.  Rep.  648. 


The  Averment  of  Cnmnlntive  Faoti  will 
not  render  the  bill  bad  if  at  sets  forth 
facts  which  entitle  the  complainant  to 
relief.  Worthington  v.  Miller,  134  Ala. 
420.  See  also  Bledsoe  v.  Price,  132 
Ala.  621 ;  Blakemore  v.  Roberts,  (N. 
Dak.  1903)  96  N.  W.  Rep.  1029. 

Eeiential  AUegatione.  —  A  petition  in 
which  it  is  alleged  that  the  plaintiffs 
are  the  owners  of  and  have  a  legal  title 
to  certain  real  estate  (describing  it) 
and  that  the  defendant  by  his  wrongful 
acts  has  cast  a  cloud  on  their  title,  and 
which  contains  a  prayer  for  general 
equitable  relief,  states  a  cause  of  ac- 
tion and  will  resist  a  general  demurrer. 
Andersen  v,  Andersen,  (Neb.  1903)  96 
N.  W.  Rep.  276. 

9.  Complaints  Held  SoAcient — Ala- 
bama. —  Inter-State  Bldg.,  etc.,  Assoc. 
V,  Stocks,  124  Ala.  109. 

Indiana,  —  Huntington  v.  Townsend, 
29  Ind.  App.  269. 

Missouri,  —  Huff  v,  Laclede  Land, 
etc.,  Co.,  157  Mo.  65. 

Nebraska,  —  Curran  v.  Hagerman, 
(Neb.  1902)  92  N.  W.  Rep.  1003. 

South  Dakota.  —  Bennett  v.  Darling, 
15  S.  Dak.  I. 

IVashington,  —  Watson  v.  Glover,  21 
Wash.  677, 

Wisconsin.  —  Arpin  Hardwood  Lum- 
ber Co.  V.  Carmichael,  115  Wis.  441. 

397.  1.  Simmons  v.  Carlton,  44 
Fla.  719;  Indiana  Natural  Gas,  etc.,  Co. 
V.  Sexton,  31  Ind.  App.  575;  Seymour 
Water  Co.  v.  Sejrmour,  (Ind.  1904)  70 
N.  E.  Rep.  514;  (3ofT  v.  Lowe,  (Ky. 
1904)  80  S.  W.  Rep.  219;  Boucher  v: 
Barsalou,  25  Mont.  439;  Baker  v, 
Briggs,  99  Va.  360;  Van  Hessen  v, 
Chippewa  Valley  Mercantile  Co.,  115 
Wis.  443 ;  California  Oil,  etc.,  Co.  v. 
Miller,  96  Fed.  Rep.  12. 

33§.  1.  Bird  v.  Winyer,  24  Wash. 
269. 
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398. 
399. 

note  3. 
330. 

331. 
333. 

MENTS - 

384. 


b.  Sufficiency  of  Averment.  —  See  notes  2,  3. 

See  notes  i,  2. 

Aytrmeiit   of  Ownenhip   Hot   flnpportad   by  TMts  Btatod.  —  See 

Faeti  Btatod  Showiog  Title.  —  See  note  I. 

Olaimf  undor  CQmmon  Grantor.  —  See  note  2. 

Hotioe  of  Sqnitiet.  —  See  note  6. 

3.  Averments  as  to  Possession  —  a.  Necessity  of  Aver 

Genond  Bole.  —  See  note  6. 

See  note  i. 

Whoro  Fromiioi  Are  YaoAnt  —  See  note  3. 


89S.    9.  Love  v,  Coker,  (Ala.  1904) 
37  So.  Rep.  92;  Schlageter  v,  Gude,  30 
Colo.  310;  Lafayette  v,  Wabash  R.  Co., 
28  Ind.  App.  497 ;  Ruppin  v.  McLachlan, 
122  Iowa  343. 

Averring  Sonroe  or  Claim  of  Title. — 
In  Mississippi,  under  Annot.  Code  Miss. 
(1892),  §  501,  it  is  necessary  for  the 
plaintiff  to  deraign  title.  Long  v.  Stan- 
ley, 79  Miss.  299. 

8.  Miller  v.  Lake  Irrigation  Co.,  27 
Wash.  447  iciting  17  Encyc.  of  Pl.  and 
Pr.  328] ;  Mitchell  Iron,  etc.,  Co.  v. 
Flambeau  Land  Co.,  (Wis.  1904)  98  N. 
W.  Rep.  530. 

Svidenoe  of  an  Equitable  Title  is  ad- 
missible under  an  averment  of  owner- 
ship in  fee.  Oliver  v.  Dougherty,  (Ariz. 
1902)  68  Pac  Rep.  553. 

3d9.  1.  Smith  V,  Thomas,  99  Va. 
86,  3  Va.  Supm.  Ct.  Rep.  32. 

8.  Ownership  If  mtimate  Fact,  and  Kot 
Oonoludon.  —  Inter-State  Bldg.,  etc., 
Assoc.  V.  Stocks,  124  Ala.  109;  Cooper 
V.  Birch,  137  Cal.  472;  Buffalo  Land, 
etc.,  Co.  V.  Strong,  (Minn.  1903)  97 
N.  W.  Rep.  575.  See  also  Tracy  v, 
Grenaud,  (Neb.  1903)  93  N.  W.  Rep. 
214. 

8.  Shelton  Logging  Co.  v.  Cesser,  26 
Wash.  126;  Mitchell  Iron,  etc.,  Co.  v. 
Flambeau  Land  Co.,  (Wis.  1904)  98  N. 
W.  Rep.  530. 

Beaton  for  Bnle.  —  Smith  v,  Gordon, 
136  Ala.  495. 

330.  1.  Port  Townsend  v.  Lewis, 
34  Wash.  413. 

3,  Long  V.  Stanley,  79  Miss.  299; 
Patton  V.  Dixon,  105  Tenn.  97. 

331.  6.  Union  Cent.  L.  Ins.  Co.  v. 
Dodds,  155  Ind.  365 ;  Dodds  v.  Winslow, 
26  Ind.  App.  652. 

339.  6.  Alabama,  —  Brown  v.  Hun- 
ter, 121  Ala.  210;  Belcher  v.  Scruggs, 
125  Ala.  336;   Collier  v.  Carlisle,   133 


Ala.  478;  Meyer  v.  Calera  Land  Co., 
133  Ala  554;  Boddie  v.  Bush,  136  Ala. 
560. 

Colorado,  —  Schlageter  v.  Gude,  30 
Colo.  310. 

Florida,  —  Clem  v.  Meserole,  44  Fla. 
191 ;  Simmons  v.  Carlton,  44  Fla.  719. 

Illinois.  —  Glos  v.  Kemp,  192  111.  72; 
McConnell  v.  Pierce,  210  III.  627 ;  Glos 
V.  Dawson,  83  111.  App.  197. 

Kentucky.  —  Layne  v.  Ferguson,  (Ky. 
1902)  68  S.  W.  Rep.  656 ;  Goff  v.  Lowe, 
(Ky.  1904)  80  S.  W.  Rep.  219. 

Maryland,  —  Oppenheimer  v.  Levi, 
96  Md.  296. 

Neiv  Jersey,  —  Palmer  v.  Sinnickson, 
59  N.  J.  Eq.  530. 

New  York,  —  Lewis  v.  Howe,  1 74  N. 
Y.  340 ;  Howarth  v,  Howarth,  67  N.  Y. 
App.  Div.  354. 

North  Dakota.  —  Dever  v.  Comwell, 
10  N.  Dak.  123. 

Virginia,  —  Smith  v.  Thomas,  99  Va. 
86,  3  Va.  Supm.  Ct.  Rep.  32 ;  Baker  v! 
Briggs,  99  Va.  360. 

West  Virginia,  —  Sansom  v.  Blanken- 
ship,  S3  W.  Va.  4x1. 

United  States.  —  Boston,  etc.,  Consol. 
Copper,  etc.,  Min.  Co.  v.  Montana  Ore 
Purchasing  Co.,  188  U.  S.  632;  Jackson 
V.  Simmons,  (C.  C.  A.)  98  Fed.  Rep. 
769. 

334.    1.    Day  v,  Davey,   132  Mich. 

3.  Vaeanoy  Mnit  Be  Alleged.  ~  Gem  v. 
Meserole,  44  Fla.  191 ;  Simmons  v. 
Carlton,  44  Fla.  719;  McConnell  v. 
Pierce,  210  111.  627;  Glos  v,  Dawson, 
83  111.  App.  197;  Moore  v,  Shofner,  40 
Oregon  488. 

Averment  of  Yaoanoy  Is  Katerlal.  — 
Moore  v.  Shofner,  40  Oregon  488. 

Proof  of  Yacanoy  Is  Waived.  —  See 
Palmer  v.  Yorks,  77  Minn.  20;  Cart- 
wright  V,  Hall,  88  Minn.  349. 
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SSS.     Ho  AdtqnaU  BonMdy  at  Law.  —  See  note  I. 
Waiver  of  ObjoetioB.  —  See  note  3. 

b.  Sufficiency  of  Averments.  —  See  notes  4,  6. 

336.  Allegation  of  Ownenliip  in  Fee  ttmple.  —  See  note  I. 
4.  Description  of  Property.  —  See  note  3. 

6.  Ayerments  as  to  Claims  of  Defendant  —  Aitertion  of  oiaim* 
—  See  note  4. 

337,  Katnre  and  Ciromnttanoet  of  Claim.  —  See  note  I. 

338,  See  note  i. 

339,  See  notes  i,  2. 

340.  ATorment  of  AmU  Showing  Clond.  —  See  note  /• 

341.  See  note  i. 


335.  1.  Belcher  v.  Scruggs,  125 
Ala.   336. 

8.   State  V,  Blize,  37  Oregon  404. 
Estoppel  to  Olject  to  Jorisdiotion. — 

Although  the  evidence  stiows  that  the 
defendants  were  in  possession  claiming 
a  legal  title,  the  defendants  cannot, 
after  joining  issue  and  setting  up  on 
their  side  claims  for  equitable  relief, 
be  heard  to  assert  that  the  case  is  not 
of  equitable  jurisdiction.  Tracy  v.  Gre- 
zaud,  (Neb.  1903)  93  N.  W.  Rep.  214. 

4.  See  Maggs  v,  Morgan,  30  Wash. 
604,  wherein  an  averment  that  "  the 
plaintiff  is  now,  and  for  more  than  fif- 
teen years  next  prior  to  the  date  of  this 
complaint  has  been,  the  owner  in  fee 
simple  absolute,  and  in  the  actual,  no- 
torious, and  open  possession  of  the  fol- 
lowing lands/'  was  held  to  be  sufficient. 

6.  Aetnal  Poeeeetion.  —  Sansom  v. 
Blankenship,  53  W.  Va.  411. 

336.  1.  District  of  Columbia  v. 
Hufty,  13  App.  Cas.  (D.  C.)  175. 

8.  Inge  V.  Demouy,  122  Ala.  169; 
Jones  V.  Mount,  30  Ind.  App.  59;  Carr 
V.  Huntington  Light,  etc.,  Co.,  (Ind. 
App.  1904)  70  N.  E.  Rep.  552;  Kadderly 
V.  Frazier,  38  Oregon  273 ;  Smith  v. 
Morgan,  28  Tex.  Civ.  App.  245. 

Caring  Mistake.  —  A  mistake  in  the 
description  of  land  in  the  complaint  is 
cured  by  a  correct  description  in  the 
answer.    Hess  v.  Adler,  67  Ark.  444. 

4.  Weaver  v,  Eaton,  139  Ala.  247; 
Schlageter  v.  Gude,  30  Colo.  310;  In- 
diana Natural  Gas,  etc.,  Co.  v.  Sexton, 
31  Ind.  App.  575;  Lewis  v.  Howe,  174 
N.  Y.  340 ;  Wabash  R.  Co.  v.  Toledo, 
etc..  Elevator  Co.,  1  Ohio  Dec.  415,  7 
Ohio  N.  P.  198;  Moores  v.  Clacka- 
mas County,  40  Oregon  536;  California 
Oil,  etc.,  Co.  V.  Miller,  96  Fed.  Rep. 
12. 

CttingSefMt. — An     answer     setting 


forth  the  defendant's  adversary  title 
cures  the  lack  of  sufficient  averment  of 
the  defendant's  claim  in  the  petition. 
Campbell  v.  Campbell,  (Ky.  1901)  64 
S.  W.  Rep.  458. 

337.  1.  Wildberger  v.  Puckett,  78 
Miss.  650  [citing  17  Encyc.  of  Pl.  and 
P*.  337]  ;  Schlageter  v.  Gude,  30  Colo. 
310;  Seymour  Water  Co.  v.  Seymour, 
(Ind.  1904)  70  N.  E.  Rep.  514;  Cali- 
fornia Oil,  etc.,  Co.  V.  Miller,  96  Fed. 
Rep.  12. 

Buffldenoy  of  Ayennent. —  In  Weaver 
V.  Eaton,  139  Ala.  247,  the  court 
said  the  bill  should  "  follow  the  stat- 
ute, and  aver  in  all  cases  that 
the  defendant  claims  or  is  reputed  to 
claim  not  only  title,  but,  disjunctively, 
a  lien  or  incumbrance  upon  the  lands." 
See  also  Moore  v.  Alabama  Nat.  Bank, 
(Ala.  1903)  35  So.  Rep.  648. 

33§.  1.  Wildberger  v,  Puckett,  78 
Miss.  650  \citing  17  Encyc.  op  Pl.  and 
Pr.  338]  ;  Brown  v.  Cox,  158  Ind.  364; 
Indiana  Natural  Gas,  etc.,  Co.  v.  Sex- 
ton, 31  Ind.  App.  575;  Seymour  Water 
Co.  V.  Seymour,  (Ind.  1904)  70  N.  E. 
Rep.  514;  Campbell  v,  Campbell,  (Ky. 
1901)  64  S.  W.  Rep.  458;  Hale  v. 
Grigsby,  12  S.  Dak.  198. 

339*  1*  Meyer  r.  Calera  Land  Co., 
133  Ala.  554- 

8.  Wildberger  v.  Puckett,  78  Miss. 
650,  citing  17  Encyc.  of  Pl.  and  Pr. 

339. 

340.  7.  Moores  v.  Clackamas 
County,  40  Oregon  536;  McLeod  v, 
Lloyd.  43  Oregon  260;  Sansom  v. 
Blankenship,  53  W.  Va.  411;  Indiana 
Mfg.  Co.  V,  Koehne,  i88  U.  S.  681. 

Averments  Showing  Clond.  —  To  the 
same  effect  as  the  first  paragraph  of 
the  original  note  see  Jewett  v.  Board- 
man,  (Mo.  1904)  81  S.  W.  Rep.  186. 

841.    1.   Columbia  Nat  Sand  Dredg- 
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349,     See  note  i. 

344.  7.  Offer  to  Do  Equity.  —  See  notes  i ,  2. 

8.  Joinder  of  Demands  or  Causes  of  Action. — See  notes  4, 5. 

345.  9.  Prayer  for  Belief.  —  See  note  5. 

346.  10.  Amendments.  —  See  note  i. 

347«    VI.  DISCLAIXSB  —  1.  In  General  —  Demurrer.  —  See  note  2. 

2.  Effect  on  Costs.  —  See  note  5. 
349«    7IL  Plea  ob  Ahbweb—  1.  Setting  ITp  Defendant's  Claim. 

—  See  note  5. 
3tSO.    See  note  i. 

351.    2.  Denial  of  Title  or  Possession  Without  Asserting  Claim. 

—  See  note  i. 


ing  Co.  V.  Miller,  20  App.  C?8.  (D.  C) 
245 ;  Glos  V,  Kingman,  207  111.  26. 

343.  1.  Mitchell  Iron,  etc.,  Co.  v. 
Flambeau  Land  Co.,  (Wis.  1904)  98  N. 
W.  Rep.  530. 

344.  1.  Stewart  v.  Tennant,  52  W. 
Va.  559  \,citing  17  Encyc.  of  Pl.  and 
Pr.  343]  ;  Merrett  v.  Ritter,  158  Ind. 
491.  See  also  Campbell  v.  Equitable 
L.  &  T.  Co.,  14  S.  Dak.  483. 

In  Alabama  the  statute  does  not  re- 
quire that  the  plaintiiT's  bill  should 
contain  an  offer  to  do  equity  though 
it  alleges  that  the  defendant  claims  an 
interest  in  or  incumbrance  on  the  lands. 
Inge  V.  Demouy,  122  Ala.  169.  See  also 
Interstate  Bldg.,  etc.,  Assoc,  v.  Agricola, 
124  Ala.  474;  Gloss-Sheffield  Steel,  etc., 
Co.  V.  State  University,  130  Ala.  403. 
But  if  the  bill  goes  beyond  the  statutory 
requirements  and  describes  the  re- 
spondent's claim,  thereby  disclosing  an 
incumbrance  on  which  the  respondent  is 
equitably  entitled  to  reimbursement,  an 
offer  to  do  equity  must  be  made.  Inter- 
State  Bldg.,  etc.,  Assoc,  v.  Stocks,  124 
Ala.   109. 

2.  When  Offer  TTnneoesiary.  —  See  Fer- 
guson V.  Kaboth,  43  Oregon  414. 

4.  A  Complaint  Betting  np  Several  Tax 
Idem  as  the  bases  of  the  plaintiff's  in- 
terest, in  an  action  to  determine  adverse 
claims  to  land  under  the  North  Dakota 
statute,  is  not  bad  as  stating  more  than 
one  cause  of  action.  Blakemore  v.  Rob- 
erts, (N.  Dak.  1903)  96  N.  W.  Rep. 
1029. 

6.  Miller  v.  Lake  Irrigation  Co.,  27 
Wash.  447. 

345.  5.  A  **  Prayer  for  Belief  in  the 
Altematiye  —  that  if  the  court  should 
hold  the  apparent  conveyance  in  fee  a 
mortgage  to  secure  a  debt,  it  should 
then  decree  a  lien  to  secure  the  money 


—  is  entirely  proper."  Gentry  v,  Gam- 
blin,  79  Miss.  437. 

346.  1.  See  generally  South  Chi- 
cago Brewing  Co.  v.  Taylor,  205  111. 
132;  Matthews  v,  Rund,  27  Ind.  App. 
641 ;  Curtis  v.  Schmehr,  (Kan.  1904) 
76  Pac.  Rep.  434;  Dennis  v.  Cock,  (Ky. 
1899)  50  S.  W.  Rep.  30;  Goff  V.  Lowe, 
(Ky.  1904)  80  S.  W.  Rep.  219;  Kunze 
V.  Solomon,  1 26  Mich.  290 ;  Hart  v. 
Potter,  80  Miss.  796 ;  Montana  Ore  Pur- 
chasing Co.  V,  Boston,  etc.,  Copper,  etc, 
Min.  Co.,  27  Mont.  288;  Ward  v.  Tall- 
man,  (N.  J.  1903)  55  Atl.  Rep.  225; 
Newman  v.  Buzard,  24  Wash.  225 ;  Post 
V.  Campbell,  no  Wis.  378. 

347«  8.  Moores  v,  Clackamas  Co., 
40  Oregon  536. 

S.  Cross-oomplaint   by  Codefendaat. — 

Where  one  defendant  files  a  disclaimer 
and  another  defendant  files  a  cross- 
complaint,  thus  obliging  the  first  de- 
fendant to  continue  in  the  case,  the  de- 
fendant filing  the  cross-complaint  is 
obliged  to  pay  the  costs  of  the  defend- 
ant who  filed  the  disclaimer,  incurred 
by  reason  of  his  being  compelled  to  con- 
tinue in  the  case.  Summerville  v. 
March,  142  Cal.  554. 

349.  6.  Inter-State  Bldg.,  etc» 
Assoc.  V.  Stocks,  124  Ala.  109;  Inter- 
state Bldg.,  etc.,  Assoc,  v.  Agricola,  124 
Ala.  474;  McCroskey  v.  Mills,  (Colo. 
1904)  75  Pac.  Rep.  910. 

350.  1.  Merritt  v.  Smith,  50  N.  Y. 
App.  Div.  349 ;  Desnoyers  v.  Dennison, 
10  Ohio  Cir.  Dec.  430,  19  Ohio  Cir.  Ct 
320;  Hanley  v.  Beatty,  (C.  C.  A.)  117 
Fed.  Rep.  59. 

351.  1.  United  Land  Assoc,  v.  Pa- 
cific Imp.  Co.,  139  Cal.  370. 

Snllloieney  of  Denial  of  Plaintiff '■  Poe- 
teiiion.  —  It  is  not  sufficient  to  deny  in 
the   answer   that   the   defendant   ia  in 
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359.    See  note  i. 

8.  Oeneral  Denial  or  Special  Plea.  —  See  note  3. 
.3«iS.    See  note  i. 

6.  Admissions  in  Answer.  —  See  note  4. 

3S4.     Vin.  DsmiBBBB  —  Demurrer  Too  Broftd.  —  See  note  4. 

IX.   Cboss-coicpiaikt  OB  CouNTBBCLAix  —  1.  Heoessity 

and  Propriety  —  Wliere  Defendant  Bellei  on  Title  in  Himeelf.  —  See  note  6. 
S55«     Where  Defendant  Seeke  AiBrmatiTe  Beliet  —  See  notes  I,  2. 
S«S6»    See  note  i. 

2.  Sufficiency.  —  See  note  3. 

3.  Dismissal  by  Plaintiff  —  Eetaining  Crost-bilL  —  See 
note  4. 

858.    xn.    HEABnre   ahd   Dbtibxivatiov  —  Tbiai  —  8. 
Directing  Issues  to  Jury.  —  See  note  4. 
SAO.    8.  Bight  to  Jury  Trial.  —  See  notes  i,  2. 

4.  Instbmctions.  —  See  note  3. 

6.  Verdict  and  Findings.  —  See  note  4. 


possession  of  any  land  that  was  owned 
by  the  plaintiffs,  and  was  not  at  the 
time  when  the  suit  was  filed,  and  never 
had  been,  in  possession  of  a  y  of  it. 
HackwortJh  v.  Layne,  (Ky.  1900)  56  S. 
W.  Rep.  817. 

359*  1.  See  Povah  v.  Lee,  29 
Wash.   108. 

8.  Kaufman  v,  Preston,  158  Ind.  361 ; 
Allen  V.  Indianapolis  Oil  Co.,  27  Ind. 
App.  158. 

M3.  LDafensM  that  Must  Be  Pleaded. 
—  The  defendant  cannot  avail  himself 
of  an  equitable  title  as  against  the  legal 
title  of  the  plaintiff  unless  it  be  specif- 
ically pleaded.  United  Land  Assoc,  v. 
Pacific  Imp.  Co.,  139  Cal.  370. 

4.  See  generally  Goodloe  v.  Black, 
(Ky.  1900)  54  S.  W.  Rep.  957 ;  Paine  v, 
Boynton,  124  Mich.  194;  Slater  v.  Reed, 
37  Oregon  274. 

354*  4.  Worthington  v.  Miller,  134 
Ala.  420. 

6.  South  Chicago  Brewing  Co.  v.  Tay- 
lor, 205  111.  132. 

355*  1.  Inter-State  Bldg.,  etc., 
Assoc.  V,  Stocks,  124  Ala.  109;  Jenkins 
V,  Jonas  Schwab  Co.,  138  Ala.  664;  Ste- 
phenson V.  Deuel,  125  Cal.  656. 

WaiTer  of  Otjeotioni. — Where  the  com- 
plainant makes  no  objection  to  the  filing 
of  a  cross-bill,  and  treats  it  as  a  proper 
pleading  by  answering  it,  it  is  properly 
made  the  basis  of  a  decree.  Ackley  v. 
Croucher,  203  III.  533. 

8.  See  Spradlin  v,  Patrick,  (Ky.  1901) 
64  S.  W.  Rep.  840.  Compare,  under  the 
Alabama   statute   authorizing   a   decree 


adjudging  which  party  has  the  superior 
title.  Collier  v,  Alexander,  138  Ala. 
245.  See  generally  infra,  XIII.  Judg- 
ment or  Decree. 

M6.  1.  Wood  V.  Fisk,  (Oregon 
1904)  77  Pac.  Rep.  128. 

8.  Curtis  V,  Burns,  27  Ind.  App.  74; 
Jackson  v,  Simmons,  (C.  C  A.)  98  Fed. 
Rep.  769. 

4.  McKee  v.  McKee,  32  Wash.  247; 
Jackson  v.  Simmons,  (C.  C  A.)  98  Fed. 
Rep.  769. 

Ditmissal  of  Original  BilL  —  A  cross- 
bill having  no  independent  equity  is 
carried  out  by  a  dismissal  of  the  orig- 
inal bill.  Meyer  v.  Oilera  Land  Co., 
133  Ala.  554. 

368.  4.  Johnson  v.  Mina  Rica  Gold 
Min.  Co.,  128  Cal.  521 ;  Maggs  v.  Mor- 
gan, 30  Wash.  604. 

359.  1.  WaiTer  of  Jury  Trial.  — 
Failure  to  demand  a  jury,  where  some 
of  the  issues  are  equitable  and  some 
are  legal,  constitutes  a  waiver.  Lyon 
V.  Cvombert,  63  Neb.  630. 

8.  Reichelt  v.  Perry,  15  S.  Dak.  601 ; 
Rohrer  v,  Snyder,  29  Wash.  199. 

5.  Hannleis  Error  in  Instmetions.  — 
Where  the  verdict  shows  that  no  injury 
was  done  by  a  refusal  to  give  proper 
instructions,  the  error  is  harmless. 
Roush  V.  Roush,  154  Ind.  562. 

4.  Birch  v.  Cooper,  136  Cal.  636. 

As  to  the  BoilLoienoy  of  Findings  to  sup- 
port the  judgment,  see  generally  Island 
Coal  Co.  V,  Combs,  152  Ind.  379;  Ma- 
lone  V.  Malone,  88  Minn.  418;  Snyder 
V.  Harding,  34  Wash.  286. 
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360,    See  notes  i,  3. 

363.  6.  Bnles  of  Deoilion  —  BMOvcry  BMad  on  StrenirtlL  of  PlaintiiPi 
Titlt.  —  See  note  I. 

Xm  JxnoeiCEHT  OB  Decbes  —  1.  Belief  Awarded.  —  See 
note  4. 
368.    See  note  i. 

364.  See  notes  i,  2,  3. 

365.  See  note  i. 

368.  2.  Conformity  to  Pleadings,    laenee,    and    Prooft.  —  See 
note  2. 

369.  S.  Jndgment  on  Pleadings.  —  See  note  i. 
4.  De&nlts  or  Nil  Dicit.  —  See  note  2. 

370.  8.  Incidental  Belief  to  Defendant  —  a.  In  General.  — 
See  note  4. 

b.  Reimbursing  Defendant  for  Taxes,   Etc.  — 
See  note  6. 

379,    d.  Return  of  Purchase  Money  or  Rescission.  — 

See  note  i. 
373.    XIV.  Appellate  Be  view.  —  See  notes  i,  3,  4,  6. 


360*  1.  McKinley-Lanning  L.  &  T. 
Co.  r.  Varney,  (Colo.  App.  1903)  74 
Pac.  Rep.  338. 

8.  Chaffee-Miller  Land  Co.  v.  Barber, 
(N.  Dak.  1903)  97  N.  W.  Rep.  850; 
Naddy  v.  Dietze,  15  S.  Dak.  26.  See 
also  Gehr  r.  Knight,  77  Minn.  88. 

MS.  1.  Sguth  Chicago  Brewing  Co. 
V.  Taylor,  205  111.   132. 

4.  Moores  v.  Clackamas  County,  40 
Oregon  536. 

363.  1.  InHewTork.—  See  Merritt 
V,  Smith,  50  N.  Y.  App.  Div.  349. 

364*  1.  Wilson  v.  Lubke,  176  Mo. 
210. 

8.  Whitaker  v,  McBride,  (Neb.  1904) 
98  N.  W.  Rep.  877 ;  DulMth,  etc.,  R.  Co. 
V.  Roy,  173  U.  S.  587- 

8,   Glos  V.  Woodard,  202  111.  480. 

3M*  1.  Spear  v.  Spear,  97  Me.  498  ; 
Duluth,  etc.,  R.  Co.  v.  Roy,  173  U.  S. 
587.  But  see  Glos  v.  Woodard,  202 
III.  480,  holding  that  when  the  holder 
of  a  tax  title  quitclaims  the  property 
to  another  it  is  proper  to  order  the  can- 
cellation of  the  quitclaim  deed,  but  it 
is  error  to  decree  that  the  holder  of 
the  deed  shall  execute  a  conveyance  to 
the  complainant. 

369*  2.  Conformity  of  Decree  to  Imei 
and  Proo&  —  Illustrations.  —  Upon  a 
hearing  on  bill,  answer,  and  replication, 
after  ascertaining  that  there  is  no  equity 
in  the  bill,  it  is  error  to  enter  a  de- 
cree adjudging  that  the  title  to  the 
land  in  controversy   is  in  the  defend- 


ants and  that  such  land  constitutes  their 
homestead.     Ropes  v,  Jenerson,    (Fla. 

1903)  34  So.  Rep.  955. 

369.  1.  When  Jndgment  on  Pleading 
Is  Improper.  —  Where  the  defendant  in 
his  answer  sets  up  title  in  himself  which 
constitutes  a  complete  defense  to  the 
plaintiff's  claim,  judgment  for  the  plain- 
tiff on  the  pleadings  is  improper.  Mc- 
Croskey  v.  Mills,  (Colo.  1904)  75  Pac. 
Rep.  910. 

8.  California  Oil,  etc.,  Co.  v.  Miller, 
96  Fed.  Rep.  12. 

370.  4.  Jenkins  v,  Jonas  Schwab 
Co.,  138  Ala.  664,  citing  17  Encyc.  op 
Pl.  and  Pr.  370. 

6.  Pueblo  Realty  Trust  Co.  v,  Tate, 
(Colo.  1903)  75  Pac.  Rep.  402;  Glos 
V,  Woodard,  202  111.  480 ;  Black  v,  John- 
son, 63  Kan.  47 ;  Desnoyers  v.  Denni- 
son,  10  Ohio  Cir.  Dec.  430,  19  Ohio 
Cir.  Ct.  320 ;  Thompson  v.  Roberts, 
(S.  Dak.  1902)  92  N.  W.  Rep. 
T079.  See  also  Simons  v.  Drake,  179 
111.  ^2 

379.  1.  Stewart  v.  Tennant,  52  W. 
Va.  559. 

373.     1.    McCroskey  v.  Mills.  (Colo. 

1904)  75    Pac.    Rep.    910;    Naddy    v. 
Dietze,  15  S.  Dak.  26. 

8.  Naddy  v.  Dietze,  15  S.  Dak.  26. 

4.  Shattuck  v.  Harvey  County,  63 
Kan.  849. 

8.  Day  r.  Davey,  132  Mich.  173; 
Tracy  r.  Grezaud,  (Neb.  1903)  93  N. 
W.  Rep.  214. 
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S74«    X7.  Costs  ahd  Allowances.  —  See  note  i . 

XVL  Hew  Teial.  —  See  note  3. 
375.    XVn.  Pboceedihqb  ukdeb  Massachitsetts,  Maihe,  Mis- 
sovBi,  AKD    Pehnsylvahia    STATUTES  —  1.  Nature    of   statutory 

Bemedy  —  Prooeedingi  Hot  Eqnitoble.  —  See  note  3. 
In  PenniylTsikia.  —  See  note  4. 

2.  Veuue.  —  See  note  5. 

3.  Parties  —  a.  Who  May  Maintain  —  in  PenmyiTania. 
—  See  note  6. 

In  MMiaohttiettSy  Maine,  and  Miisonri.  —  See  note  7. 
Actnal,  Ezolniive,  and  Adverse  Possestion.  —  See  notes  I,  2. 
Owner  of  Easement.  —  See  note  I . 

b.  Against  Whom  Maintainable.  —  See  note  6. 

Bevenioner  or  Bemainderman.  —  See  note  7. 

5.  PlaintifPs  Pleadings.  —  See  note  5. 

6.  Defendant's  Pleadings  —  b.  Disclaimer.  —  See  note  3. 

7.  Hearing  and  Determination  —  Trial.  —  See  note  3. 


376. 
377. 


378. 
379. 
380. 


374.  1.  On  a  BiU  to  Set  Aside  a  Tax 
Deed)  under  the  Illinois  statute,  the  com- 
plainant must  pay  all  costs,  unless  a 
tender  is  made  and  refused  before  in- 
curring costs.  Glos  V,  Woodard,  202 
III.  480;  South  Chicago  Brewing  Co.  v. 
Taylor,  205  111.  132. 

Under  the  Iowa  Statute,  if  the  plaintiff, 
before  action  brought,  requests  of  the 
defendant  a  quitclaim  deed,  and  tenders 
the  expense  thereof,  the  court  may  in 
its  discretion  tax  as  part  of  the  costs 
a  reasonable  attorney's  fee  for  the  use 
of  the  plaintiff;  but  the  request  for  the 
deed  should  be  made  directly  of  the 
party  who  is  to  execute  the  instru- 
ment. Lawless  v.  Stamp,  108  Iowa 
601. 

3.  Krise  v.  Wilson,  31  Ind.  App.  590. 
When  Hew  Trial  Hot  of  Bight  —  A  new 

trial  will  not  be  granted  to  a  plaintiff 
"  merely  because  he  has  intermingled 
in  one  paragraph  a  cause  of  action  for 
which  such  a  new  trial  is  provided  with 
another  distinct  cause  of  action,  as  to 
which  he  can  obtain  a  new  trial  only 
upon  a  showing  of  sufficient  cause,  as 
provided  by  another  statute."  Hoffer- 
bert  V.  Williams,  z^  Ind.  App.  593. 

375.  8.  Cans  v.  Drum,  24  Pa.  Co. 
Ct.  481,  quoting  17  Encyc.  of  Pl.  and 

Pr.  375. 

4.  Cans  v.  Drum,  24  Pa.  Co.  Ct.  481, 
quoting  17  Encyc.  of  Pl.  and  Pr.  375. 

The  Statutory  Bemedy  Is  Not  Ezolnsive 
of  the  ordinary  equity  jurisdiction.  Ul- 
lom  V.  Hughes,  204  Pa.  St.  305.  See 
generally,  I.  4.  b.  Special  Proceeding  or 
Suit  in  Equity. 


5.  Cans  u.  Drum,  24  Pa.  Co.  Ct.  481, 
quoting  17  Encyc.  op  Pl.  and  Pr.  375. 

6.  Cans  v.  Drum,  24  Pa.  Co.  Ct.  481, 
quoting  17  Encyc.  of  Pl.  and  Pr.  375. 

7.  Becord  Title. —  Blanchard  v.  Lowell, 
177  Mass.  SOI. 

376.  1.  Marshall  v.  Walker,  93  Me. 
532,  holding,  however,  that  "  the  occu- 
pation of  a  part  of  a  tract  under  claim 
to  the  whole  would  suffice  if  tne  posses- 
sion of  the  residue  be  not  mixed;'' 
Cantlin  v.  Holladay-Klotz  Land,  etc., 
Co.,  151  Mo.  159. 

Possession  Is  No  Longer  Neeeeeary  in 
Missouri  under  Rev.  Stat.  Mo.  1899,  § 
650.  Garrison  v.  Frazier,  165  Mo.  40. 
See  also  Huff  v.  Laclede  Land,  etc.,  Co., 
157  Mo.  65;  Ball  V.  Woolfolk,  175  Mo. 
278. 

2.  Great  Nat.  Petroleum  Co.  v.  Nut- 
ting, 8  Pa.  Dist.  523. 

377.  1.   Marshall  v.  Walker,  93  Me. 

532. 

6.  See  Garrison  v.  Frazier,  165  Mo. 
40. 

7.  Contra.  —  In  Missouri  the  rule  has 
been  changed  by  statute.  Garrison  v. 
Frazier,  165  Mo.  40;  Ball  v.  Woolfolk, 
175   Mo.  278. 

37§.  5.  Blanchard  v.  Lowell,  177 
Mass.  501. 

For  a  Sni&oient  Petition  under  Rev. 
Stat.  Mo.  (189Q),  §  650,  see  Ball  v, 
Woolfolk,  17s  Mo.  278. 

379.  8.  Garrison  v,  Frazier,  165 
Mo.    40. 

3§0.  8.  Ullom  V.  Hughes,  204  Pa. 
St.  305,  supporting  the  text  paragraph 
generally. 
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380.  L  HA.TUBE  OF  Quo  Wabsavto  Pbocbedivgs  —  4L  statu- 
tory Proceedings.  —  See  note  i. 

309.  6.  Civil  or  Criminal  Character  —  infomfttion  Alio  ciTil.  — 
See  note  i. 

306.  n.  Fbopbiett  OF  Bexedt  —  2.  Onster  of  Corporate  Fran- 
chiies  and  Forfeiture  of  Charter  —  b.  Usurpation  of  Corporate 
Franchises -—(3)  Exercise  of  Franchise  Beyond  Territory  — 
Invalid  Incorporation,  —  See  note  5. 

308.  3.  Eight  to  Public  Office  or  Franchise—  a.  In  General. 
—  See  note  i. 

400.  c.  Character  of  Office  —  Public  Nature.  —  See 
note  4. 

403.  e.  Interference  with  Officer  Where  Title  Not 
Involved.  —  See  note  i . 

403.  /.  Validity  of  Statute  under  Which  Office 
Exercised.  —  See  note  i. 

404.  h.  To  Try  Private  Rights  —  (i)  In  General.  —  See 
note  I. 

409.    (2)  Title  of  Relator  to  Office.  —  See  notes  i,  2. 
407.    See  note  i. 


889.  1.  Fordyce  v.  State,  115  Wis. 
608. 

3M»  1.  In  niinoil  an  information 
in  the  nature  of  a  quo  warranto  is  not 
a  criminal  proceeding  in  the  sense  that 
the  offense  must  be  charged  with  that 
degree  of  certainty  necessary  in  an 
indictment.  Independent  Medical  Col- 
lege V.  People,  182  111.  274. 

396*  5.  State  t/.  Ohio,  etc.,  Mineral 
Land  Co.,  84  Mo.  App.  32. 

399.  1.  Nolen  v.  State,  118  Ala. 
154;  Matter  of  Hart,  161  N.  Y.  507; 
State  r.  Conser,  24  Ohio  Cir.  Ct.  270; 
Murphy's  Election,  22  Pa.  Co.  Ct.  29. 

400.  4.    State  v.  Gray,  91  Mo.  App. 

438. 

499.  1.  State  v.  Scott,  (Neb.  1904) 
97  N.  W.  Rep.  1021 ;  State  v.  Toledo, 
23  Ohio  Cir.  Ct.  327. 

493*  1.  People  v.  People's  Gas 
Light,  etc.,  Co.,  205  111.  482. 

Sffaet  of  Delay  in  Bringing  Aotion.  — 
The!  invalidity  of  a  statute,  changing 
the  commencement  of  the  term  of  office 


of  county  commissioners,  and  thereby 
causing  vacancies,  cannot  be  tested  after 
such  vacancies  have  expired,  and  the 
statute  is  without  operation  to  harm 
any  one.     State  v.  Brown,  60  Ohio  St. 

499. 

Defendant  May  Plead  Vnoonititntion- 
ality.  —  The  fact  that  the  defendant  is 
in  possession  of  the  office  in  question 
and  receives  the  fees  and  emoluments 
thereof  does  not  prevent  him  from 
pleading  the  unconstitutionality  of  the 
act  establishing  it  McCall  r.  Webb, 
125  N.  Car.  243. 

494.  1.  State  v.  Atchison,  etc.,  R. 
Co.,  176  Mo.  687;  Cupit  V.  Park  City 
Bank,  20  Utah  293. 

495.  1.  Allen  v,  Patterson,  85  111. 
App.  256. 

8.  Manahan  r.  Watts,  64  N.  J.  L. 
465 ;  Lane  v.  Otis,  68  N.  J.  L.  64 ;  Otis 
r.  Lane,  (N.  J.  1903)  54  Atl.  Rep. 
442. 

497  1.  People  v.  Campbell,  138 
Cal.  II. 
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409.  4.  ExcluBiveiiess  of  Eemedy  —  ^.  In  General  — OoUfttma 

Attaek.  —  See  note  I. 

410.  b.  Comparison  with  Other  Remedies  —  (2)  Man- 
damtis,  —  See  note  2. 

416.  in.  JUBISDIGTIOH  AHB  Venite — 1.  Jurisdiction  at  Law 
and  in  Equity  —  b.  INJUNCTION  —  (i)  General  Rule. —  See  note  2. 

491.  3.  JoriBdiction  of  Fartioolar  Courts  —  b.  Original 
Jurisdiction  of  Courts  of  Last  Resort  —  whwe  i&tsrwt  of 

Wliole  Community  Hot  InTolvod.  —  See  note  4.  t 

433.  /.  Concurrent  and  Exclusive  Remedies  —  Elec- 
tion Contests  —  (i)  General  Rule  as  to  New  Remedies.  —  Sec 
note  3. 

434«     (2)  Election  Contest.  —  See  note  i. 

43S*  Speoifie  Mode  for  Contosting  Eloetions  Hold  XzolusiTO.  ^ — See 
note  I. 

497.    g.  Venue.  —  See  notes  2,  4. 

438.  IT.  Pabtxes  —  1.  Proper  Party  to  Institute  Proceeding 
Where  Public  Kiglit  Is  Involved.  —  See  note  3. 

439.  2.  Information  on  Belation  —  Private  Action  —  a.  IN 
General.  —  See  note  3. 

430.    See  note  2. 

b.  Statutory  Control  —  Interest  of  Relator 

—  Bolator  u  Beal  Instigator.  —  See  note  3. 

4M.    1.   Com.   V.    Yetter,    190    Pa.  113  Iowa  378   [quoHng  17  Encyc.  of 

St  488.  Pl.  and  Pr.  423  (424)];  Gray  v.  State, 

.  410.    8.  Contra. —  Sinclair  v.  Young,  92  Tex.  396. 

100  Va.  284,  4  Va.  Supm.  Ct.  Rep.  176.  435.    1.   Cutts  v.  Scandrett,  108  Ga. 

416*    8.    Deemar  v,  Boyne,  103  111.  (52o. 

App.  464;   Hooe  V.  Hall,  4  Ohio  Cir.  427*    8.  Change  of  Venue  does  not 

Dec.  547 ;  State  v,  Craig,  1 1  Ohio  Cir.  require  a  change  of  the  relator.     Eel 

Dec.  553,  21  Ohio  Cir.  Ct.  175.  River  R.  Co.  v.  State,  155  Ind,  433. 

Qnalification  of  BiQe.  — When  there  4.  County  Where  Sabjeot  of  Aetlon 
are  other  elements  in  the  case  which  Situated.  —  See  State  v.  Mississippi  Cot- 
make  it  proper  that  a  court  of  equity  ton  Oil  Co.,  79  Miss.  203. 
should  intervene,  the  jurisdiction  o-f  43§.  8«  Quo  Warranto  to  Pnhlie 
such  court  is  not  ousted  by  the  mere  Officer.  —  State  v.  Mott,  iii  Wis.  19. 
fact  that  the  questions  presented  make  439.  8.  Who  Kay  Be  Belator. —  A 
it  necessary,  for  the  purpose  of  such  municipal  corporation  may  be  a  relator, 
intervention,  to  determine  which  of  two  Beverly  v,  Hattiesburg,  83  Miss.  621. 
sets  of  officers  are  the  lawful  officers  430.  8.  State  v.  Morgan,  80  Miss, 
of  a  private  corporation.  Garmire  v,  372,  quoting  17  Encyc.  of  Pl.  and  Pr. 
American   Min.   Co.,  93   111.  App.   331 ;  430. 

Blinn  v.  Riggs,  no  111.  App.  37,  affirmed  8.  Information  Againet  Corporation. — 

suh    nom,    Blinn    v.    Gillett,     208    111.  In  New  Jersey  an  information  may  be 

473.  filed  by  a  private  relator  where  there 

431*  4.  People  v.  American  Smelt-  exists  an  office  or  franchise  de  facto  or 
ing,  etc.,  Co.,  30  Colo.  275 ;  State  v.  de  jure,  and  where  the  controversy  re- 
McLean  County,  II  N.  Dak.  356.  lates  to  the  right  of  an  individual  or 

433.     8.    See  State  v.  Funk,  8  Ohio  individuals  to  hold  such  office  or  fran- 

Cir.  Dec.  782,  16  Ohio  Cir.  Ct.   155.  chise;  but  the  existence  of  a  public  cor- 

Aot  Creating  Private  Remedies.  —  See  poration  cannot  be  attacked  by  a  private 

State  V.  Atchison,  etc.,  R.  Co.,  176  Mo.  relator.     Holloway  v.  Dickinson,  (N.  J. 

687.  1903)  54  Atl.  Rep.  529;  Moore  v,  Sey- 

434*     1.    Haver  stock  v.  Ayles  worth,  mour,  (N.  }.  1903)  55  Atl.  Rep.  91. 
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433.  c.  Proceeding  by  Private  Person  and  in  His 
Own  Name.  —See  note  i. 

Penonal  Bemedy.  —  See  note  2. 

434.  See  note  i. 

435.  d.  Relator  Not  Necessary.  —  See  note  i. 

436.  3.  Bnles  as  to  Parties  in  Particular  Cases  —  b.  In  Pro- 
ceedings Against  Corporations  and  Individual  Members 

—  (i)  General  Rule,  —  See  note  i. 

437.  (2)  Municipal  Corporations,  —  See  notes  3,  4. 

443.  V.  Pbopeb  Offioeb  to  Pbosscute  —  1.  In  GeneraL  — 
See  note  i. 

8.  Particular  Officers  —  Prooeedingi  Inititatad  in  Inferior  Conrts. 

—  See  .note  5. 

445.  VI.  iNBTiTTTTiov  OF  PBOOEEDiHas  —  2.  Leave  of  Court  — 

Statniory  Proylsloni  —  DUoretion  of  Conrt.  —  See  note  2. 

446.  Pnblio  FoUoy.  —  See  note  i. 

Interest  Common  with  That  ofAllCiti-  5.  Pound    v.    Atty.*Gen.,    119    Mich. 

Boni.  —  See   State  v.  Kohnke,    109  La.  528. 

838,   disapproving   State  v.   Mason,    14  445.    2.    Martens  v.  People,  186  IlL 

La.  Ann.  510,  cited  in  the  original  note.  314;   Miller  v.    Seymour,   67   N.  J.   L. 

Interest  in  Mnnioipel  Office.  —  White-  482 ;    Tillyer   v.    Mindermann,    (N.   J. 

hurst  V.  Jones,    117  Ga.  803;   State  v.  1904)   57  Atl.  Rep.  329;   State  v.  Mc- 

Barker,   116  Iowa  96;   Hann  v.  Bedell,  Lean  County,  11  N.  Dak.  356. 

67  N.  J.  L.  148.  Want  of  Discretion  —  Statntes  Oontrol 

Stockholders     in    a    corporation    may  —  Quo  Warranto  by  Claimant  of  OiRce. 

maintain  a  writ  of  quo  warranto  to  de-  —  Clark  v.  Searing,  (N.  J.  1904)  57  Atl. 

termine  the  eligibility  of  the  directors  Rep.  331;  Tillyer  v.  Mindermann,  (N. 

to  office.     Com.  v.  Stevenson,  200  Pa.  J.  1904)  57  Atl.  Rep.  329. 

St.  509.  Refusal  of  Officer  to  Act,  —  In  ^^- 

433.  1.  Porter  v.  People,  182  111.  braska  an  information  filed  by  a  private 
516.  citizen  is   fatally   defective  if  it  omits 

8.  State    V.    Morgan,    80    Miss.    372,  to  allege  that  the  relator  had  applied 

citing  17  Encyc.  of  Pl.  and  Pr.  433.  to    the   prosecuting   attorney   to   file   it 

434.  1.  Where  Consent  of  the  County  and  that  the  latter  had  refused  or 
Attorney  Is  Keoessary,  the  fact  that  such  neglected  to  do  so.  Harpham  v.  State, 
attorney  joined   in   the   prosecution   as  63  Neb.  396. 

one  of  the  attorneys  in  the  case  is  suffi-  In  Nevada  the  rule  is  similar  to  that 

cient  proof  of  his  consent  to  the  bring-  in  Nebraska,     State  r.  Sadler,  25  Nev. 

ing  of  the  action.     Duffy  v,  Edson,  60  131. 

Neb.  812.  Preponderance  of  Evidenee.  —  The  court 

435.  1.  Alabama.  —  Under  Civ.  may  decide  the  question  upon  the  pre- 
Code  Ala.  1896,  §  3426,  the  relator  must  ponderance  or  greater  weight  of  the 
join  with  the  state  as  a  plaintiff.  West  evidence.  People  v.  Mineral  Marsh 
End  V,  State,  138  Ala.  295.  Drainage  Dist.,  193  111.  428. 

436.  1.  District  No.  7  V,  People,  446.  1.  Dcaver  v.  State,  27  Tex. 
75  111.  App.  539.  Civ.  App.  453. 

437.  8.  State  v.  Huff,  (Mo.  App.  Considerations  AiFecting  Ezereise  of 
1904)  79  S.  W.  Rep.  10 10;  State  v.  IMscretion.  —  Where  the  petition  and  the 
Leischef,  117  Wis.  475.  affidavits  accompanying  it  disclose  that 

i.   State   V,    Leischer,    117    Wis.    475  the  suit  is  not  one  in  which  the  public 

[citing  17  Encyc.  of  Pl.  and  Pr.  437] ;  has   any   interest,   but   is   brought   and 

State  V,  Fleming,   158  Mo.   558;   State  prosecuted  for  the  benefit  of  the  relators 

V,  South  Park,  34  Wash.  162.  and  those  objecting  to  proposed  assess- 

443.     I.  Constitntional  Delegation  of  ments  and  taxation  for  the  construction 

Authority   Exolnsive. —  State  v,  Seattle  of  a  drainage  ditch,  the  court  is  vested 

Gas,  etc.,  Co.,  28  Wash.  488.  with    a  -much    grenter   discretion   than 
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447.  See  note  i. 

448.  Ezhaiuaon  of  Diieretioii.  —  See  note  I. 

3.  Ex  Officio  Informations  Without  Leave  —  a.  In  Gen- 
eral. —  See  note  2. 

449.  b.  Discretion   of   Prosecuting   Officer.  —  See 

note  2. 

450.  See  note  i. 

4.  Application  for  Leave  —  Bnle  to  Show  Canae  —  a.  In 
General.  —  See  notes  2,  3. 


where  real  public  interests  are  involved. 
People  V.  Mineral  Marsh  Drainage  Dist., 
193  111.  428. 

Another  Bemedy.  —  State  v.  Moriarity, 
82  Minn.  68 ;  State  v.  Scott,  (Neb.  1904) 
97  N.  W.  Rep.  1 02 1,  holding  that  quo 
warranto  will  not  lie  where  there  is 
even  an  adequate  remedy  by  bill  in 
equity. 

447.  1.  Who  Are  Beal  ProMonton. — 
The  mere  fact  that  the  people  of  the 
community  employed  counsel  to  assist 
in  the  prosecution  does  not  make  it  a 
prosecution  by  private  parties,  where 
the  information  is  signed  by  the  state's 
attorney  and  purports  to  have  been  filed 
by  him  on  behalf  of  the  people.  Mc- 
Gahan  v.  People,  191  111.  493. 

Belator  Estopped  by  His  Ovn  Condaot. 
—  An  unreasonable  delay  or  an  ac- 
quiescence on  the  part  of  the  persons 
complaining,  as  well  as  consideration 
of  the  public  interest  or  convenience, 
will  justify  a  refusal  to  grant  leave  to 
file  an  information.  People  v.  Schnepp, 
179  111.  305;  People  V.  Hanker,  197  111. 
409. 

State  Estopped  by  Its  Own  Condtu)t.  — 
The  doctrine  of  estoppel  in  pais  is  ap- 
plicable as  against  the  state  where  its 
conduct  has  been  such  as  to  constitute 
a  declaration  that  a  forfeiture  of  cor- 
porate rights  will  not  be  insisted  upon. 
State  V.  School  Dist.  No.  108,  85  Minn. 
230.  See  also  Soule  v*  People,  205  111. 
618;  State  V.  Mansfield,  99  Mo.  App. 
146.  But  the  defense  of  laches  and 
acquiescence  is  not  available  as  against 
the  state  where  the  defendant  corpora- 
tion is  conceded  to  be  a  corporation 
de  jure,  and  the  complaint  is  that  it  has 
assumed  and  exercised,  and  is  assum- 
ing and  exercising,  powers  not  granted 
by  its  charter  or  implied  by  law.  People 
V.  Reclamation  Dist.  No.  136,  121  Cal. 
522;  People  V.  Pullman's  Palace  Car 
Co.,  175  111.  125.  See  also  Eel  River 
R.  Co.  V,  State,  155  Ind.  433. 


Where  the  information  requires  the 
defendant  to  show  a  de  jure  title  to 
an  ofiice,  acquiescence  or  delay  does  not 
give  him  de  jure  title  thereto,  and  is 
not  a  bar  to  the  proceeding.  Place  v. 
People,  87  111.  App.  527. 

Beriew  of  Discretionary  Aetlon.  —  llie 
action  of  a  trial  court,  in  the  exercise 
of  its  judicial  discretion,  will  not  be 
reversed  unless  it  is  plainly  erroneous. 
Watkins  v.  Venable,  99  Va.  440. 

44§.  1.  State  v,  Mansfield,  99  Mo. 
App.  146;  Deaver  v.  State,  27  Tex.  Civ. 

App.  453. 

Discretion  Alter  Information  Filed. — 
See  People  v.  Paisley,  81  111.  App.  52. 

8.  Miller  v,  Seymour,  67  N.  J.  L. 
482. 

449.  2.   State    v.    Talty,    x66    Mo. 

529. 

450.  1.  Pound  v,  Atty.-Gen.,  X19 
Mich.   528. 

8.  In  Illinois  a  proper  petition  must 
be  presented  to  a  court  of  record  of 
competent  jurisdiction  or  a  judge 
thereof  in  vacation  by  the  attorney-gen- 
eral or  state's  attorney  for  leave  to  file 
an  information  in  the  nature  of  a  quo 
warranto,  and  such  petition  must  con- 
tain a  statement  of  facts  sufficient  to 
authorize  the  court  or  judge  to  frame 
an  order  granting  such  leave  so  that 
the  defendant  therein,  by  answering, 
pleading,  or  demurring  thereto,  may 
tender  the  court  for  determination  such 
issues  of  law  or  fact  as  are  usual  in 
actions  at  law  in  courts  of  record.  Peo- 
ple V,  Paisley,  81  111.  App.  52. 

8.  People  V,  People's  Gas  Light,  etc., 
Co.,  205  111.  482 ;  Miller  v,  Seymour,  67 
N.  J.  L.  482. 

ITo  ITotiee  of  an  application  by  a  pri- 
vate relator  for  leave  to  file  an  informa- 
tion need  be  given  to  the  attorney-gen- 
eral, since  the  use  of  his  name  in  in- 
formations that  require  the  leave  of  the 
court  is  purely  a  matter  of  form.  Day 
V.  Lyons,  (N.  J.  1903)  56  Atl.  Rep.  153. 
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4ff9.    b.  Relator's  Right  Must  Appear,  —  See  note  i. 

4J(4.    d.  Affidavits  in  Opposition  to  Rule  to  Show 
Cause.  —  See  note  2. 

4SA.    6.  Proceas  —  Bule  to  Plead  —  r.  Instanter  Return  — 
Rule  to  Plead.  —  See  note  2. 

vn.  Control  of  Pbocesdivo.  —  See  note  4. 

4S7,    VIU.  Pleadivg  —  1.  Bnlet   as   in   Civil    Cases.  —  See 
note  3. 

4ff8.    2.  Information   or   Complaint  —  b.  General  Allega- 
tions. —  See  notes  i,  2. 

460.  d.  Information  May  Set  up  Specific  Objections. 
—  See  note  2. 

461,  e.  Necessary  Allegation  as  to  Office  or  Fran- 
chise. —  See  note  i. 

469.   /.  Information  on  Relation  —  Interest  of  Re- 
lator—  (i)  In  General,  —  See  note  i. 

463.    (3)  Insufficient  Title  of  Relator.  —  See  note  i. 

g.  Action  by  Claimant  of  Office  — (i)  Claimant 
Must  Shaw  Title.  —  See  note  2, 

469.    1.  Effeot  of  Bad  Faith.  — Where  8.  Facta,  ITotConeliuioiia  of  Law,  should 

it  appears  that  the  relator  is  not  acting  be    alleged.     Conner   v.   McLaurin,   77 

in  good  faith  to  test  the  title  to  the  Miss.    Z7Z' 

office  attacked,  the  rule  to  show  cause  460.     8.    Speoiflo   AUegatiom    Xmt 

will  be  refused.    Miller  v,  Seymour,  67  Sustain  Charge. —  If     the     facts    upon 

N.  J.  L.  482.  which  the   alleged  usurpation  is  based 

[   454.    8.  Denial  on  Oath.  —  Where  the  are  pleaded  by  the  state,  the  facts  so 

defendants  named  in  an  application  for  pleaded   must  be   sufficient   to   sustain 

a  writ  of  quo  warranto  wish  to  make  the  charge  of  usurpation  if  admitted, 

a  denial  of  the  allegations  of  fact  upon  and,  if  denied,  the  burden  of  proof  is 

which    the    application    is   based,    they  upon  the  plaintiff.     People  v.  Los  An- 

should    make    such    denial    on    oath,  geles,  133  Cal.  338. 

Whitehurst  v.  Jones,  117  Ga.  803.  Where  specific  allegations  are  insuffi- 

45<l»    8.  Spedal  or  General  Term. —  cient   because   not  stating  a   cause   of 

In   Wisconsin  it   is  provided  that,  on  action,  the  pleading  itself  is  insufficient, 

account  of  the  importance  of  a  speedy  although  it  contains  general  allegations 

determination   of   the   controversy,   ac-  which,  if  they   stood  alone,  would  be 

tions   of   quo   warranto   are   triable   at  sufficient.     People  v.  Goodrich,   92  N. 

special    as   well    as   at   general    terms,  Y.  App.   Div.  445. 

and  jurors  may  be  summoned  for  the  461.     1.  Aet  of  Inoorporation. —  State 

purpose  when  necessary.     State  v.  Mc-  v.  Citizens'  Gas,  etc.,  Min.  Co.,  151  Ind. 

Donald,  108  Wis.  8.  505. 

4u  State  V.  Agee,  105  Tenn.  588.  469.     1.   State*  v.  Reardon,  161  Ind. 

457.    8.    Bishop  v.  People,  200  111.  249. 

33.  An  Intereot  in  the  Duties  of  the  Ofiloe 

Ko  Complaint  other  than  the  informa-  is  not  sufficient.    The  relator  must  show 

tion  is  necessary.     West  End  v.  State,  an   interest  in   the  office  itself.     State 

138   Ala.    295.  V.  Dudley,  161  Ind.  431. 

45§.     1.   People  v»  Reclamation  Dist.  463*     1.   Gorman  v.  People,   78  111. 

No.  136,  121  Cal.  522;  Com.  v.  Steel-  App.  385. 

ton  Mut.  Relief  Assoc,  2  Dauphin  Co.  8.   State  v.  Wheatley,   160  Ind.   183; 

Rep.  (Pa.)  aoo,  7  Del.  Co.  Rep.  (Pa.)  Com.  v,  Hargest,  2  Dauphin  Co.  Rep. 

430.  (Pa.)  409;  Com.  V.  Hough,  22  Pa.  Co. 

Certainty  of  Indietment.  —  See  Inde-  Ct.  440,  8  P.a.  Dist.  685. 

pendent  Medical  College  v.  People,  182  What  Belator  Knst  Show.  —  The  re- 

lU,  a74.  lator   must   show   by   proper   averment 
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464.    SUgiMUty.  -  See  note  I. 

467.  j\  Form  —  (i)  In   General — Rules  in  Civil  Cases. — 
See  note  i. 

468.  3.  l^lea  or  Answer  — ^7.  General  Rule  Requiring 
Defendant  to  Show  Title  or  Disclaim.  —  See  notes  2,  3. 

460*    See  note  i. 

471.    b.  Anticipatory  Matter.  —  See  note  i. 

d.  Questioning  Relator's  Title.  —  See  note  4. 

476.  6.  Benmrrer  —  Bearohet  Baeord.  —  See  note  5. 

477.  Jadgment  apon  Demurrer.  —  See  note  I. 


ttOt  only  his  interest  in  the  office  which 
is  the  subject  of  the  information,  but 
also  that  the  defendant  has  intruded 
into  or  usurped  that  office.  State  v, 
Tancey,  i6i  Ind.  491. 
464.     1.   State  v.  Cook,  39  Oregon 

Z77' 

Ayerment  of  Due  Qnalifloation.  — It  has 
been  held  that  the  relator  should  aver 
that  he  has  duly  qualified  by  taking 
the  official  oath  required  and  giving 
the  bond  provided  for.  State  v.  Wheat- 
ley*  160  Ind.  183.  But  where  no  declara- 
tion of  the  result  of  an  election  has 
been  made,  and  no  certificate  of  elec- 
tion has  been  given  to  the  claimant, 
he  may  maintain  an  action  in  quo  war- 
ranto to  determine  whether  he  is  elected 
without  pleading  or  showing  that  he 
has  qualified  to  hold  the  office  by  taking 


in  the  defendant  will  render  the  plea 
sufficient  as  against  a  demurrer.  State 
V.  Smith,  72  Conn.  572. 

8.  Validity  of  Inoorpontioii.  —  Mason 
v»  People,  185  111.  302. 

Provliions  of  Incorporation  Aot.  —  The 
plea  should  allege,  compliance  with  the 
provisions  of  the  incorporation  act. 
Soule  V.  People,  205  III.  618. 

469.  1 .  Hlace  v.  People,  83  111.  App. 
84. 

General  Allegation  of  Election.  —  Place 
V,  People,  192  111.  160. 

A  plea  averring  that  the  defendant 
at  the  election  in  question  received  a 
majority  of  the  legal  votes  cast  is  suffi- 
cient to  present  an  issue  of  fact  for 
determination.  Latham  v.  People,  95 
111.  App.  528. 

Eligibility  and   Continuing  Bight  to 


the  oath  and  giving  the  bond  required     Office.  —  The  defendant  must  with  par- 


by  statute.    Gilbert  v,  Craddock,  67  Kan. 

346. 

Pleading  Evidentiary  Facts. —  The 
averment  of  the  ultimate  fact  of  eligi- 
bility is  sufficient,  without  pleading  any 
of  the  evidentiary  facts  constituting 
such  eligibility.  Jones  v.  State,  153 
Ind.  440. 

467.  1.  Signature  and  Authentication. 
—  Unless  there  is  some  showing  either 
by  appropriate  allegations  or  by  the 
official  signature,  indicating  that  the 
action  has  been  commenced  and  is  be- 
ing prosecuted  by  the  state  officer,  the 
complaint  cannot  be  held  sufficient. 
State  V.  Cook,  39  Oregon  377. 

469.  2.  Lyons,  etc..  Toll  Road  Co. 
V.  People,  29  Colo.  434  [citing  17  Encyc. 
OF  Pl.  and  Pr.  467  (468)];  Massey  v. 
People,  201  111.  409;  Place  v.  People, 
83  111.  App.  84;  State  V.  Nolan,  (Neb. 
1904)  98  N.  W.  Rep.  657;  Com.  v, 
Steelton  Mut.  Relief  Assoc,  2  Dauphin 
Co.  Rep.  (Pa.)  200,  7  Del.  Co.  Rep. 
(Pa.)    430. 

A  Prima  Fade  Showing  of  good  title 


ticularity  allege  all  necessary  facts  show- 
ing not  only  eligibility  to  the  office  at  the 
time  of  his  election,  but  also  a  con- 
tinuing right  to  hold  that  office  down 
to  the  time  of  the  institution  of  the 
proceeding  to  oust  him.  People  v. 
Owers,  29  Colo.  535. 

Denial  or  Confession  and  Ayoidance.  — 
The  sufficiency  of  the  plea  does  not 
depend  upon  whether  it  denies  or  con- 
fesses and  avoids  the  material  allega- 
tions of  the  information.  It  must  be 
good,  in  and  of  itself,  to  show  the  right 
of  the  respondents  to  the  offices  which 
they  are  charged  with  usurping.  People 
V.  Keechler,  194  III.  235. 

471.  1.  Massey  v.  People,  201  111. 
409,  citing  17  Encyc.  of  Pl.  and  Pr. 
470  [471]. 

4.   Manahan   v.   Watts,   64   N.   J.   L. 

465. 

476.  6.  Massey  v.  People,  201  111. 
409;  State  V,  Washington  Steam  Fire 
Co.  No.  3,  y6  Miss.  449. 

477.  1.  See  Grey  v.  Newark  Plank 
Road  Co.,  65  N.  J.  L.  603. 
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477. 
478. 
479. 

480. 
481. 

489. 
483. 

See  note 
48ff. 

487. 

488. 
491. 


TTpon  Ovennling  Demurrer  to  Flea  or  Aiunrer.  —  See  note  6. 

IX.  AXEKDMEHTS.  —  See  note  2. 

Z.  Motion  to  Dismiss  ob  Auash.  —  See  note  i. 

XI.  Trial  --  2.  Bight  to  Trial  by  Jury.  —  See  note  4. 

See  notes  3,  4. 

3.  Burden  of  Proof —  a.  In  General.  —  See  note  2. 

Statutory  Proviiioni  Ohaaging  Form  of  Frooeeding.  —  See  note  3. 

b.  As  Between  Claimants.  —  See  notes  i,  2. 

XII  JUDOKSNT  —  2.  Ouster  of  Particular  Franchises.  — 

3. 

6.  Judgment  After  Expiration  of  Office.  —  See  note  2. 

XI7.  Affeal  Airn  Bevisw  —  1.  In  OeneraL  — See  note  3. 

Finality  of  Judgment.  —  See  note  4. 

2.  Jurisdiction.  —  See  note  2. 
XV.  Costs.  —  See  note  4. 


477.  6.  Compare  State  v.  Smith,  72 
Conn.  572,  holding  that  on  overruling  a 
demurrer  to  a  plea  which  showed  prima 
facie  a  good  title  in  the  defendant, 
judgment  dismissing  the  information 
should  be  entered. 

478.  S.  West  End  v.  State,  138  Ala. 

295. 

Flea  or  Aniwer.  —  Kelly  v.  State,  79 
Miss.   168. 

Betum.  -*  State  v.  Beechner,  160  Mo. 
78. 

479.  1.  Com.  V,  Steelton  Mut.  Re- 
lief Assoc.,  2  Dauphin  Co.  Rep.  (Pa.) 
200,  7  Del.  Co.  Rep.  (Pa.)  430. 

4.  State  V.  McDonald,  108  Wis.  8, 
citing  17  En  CYC.  op  Pl.  and  Pr.  479 
in  reference  to  the  general  practice. 

4§0.  8.  State  v,  McDonald,  108 
Wis.  8. 

4.  Wheeler  v.  Caldwell,  (Kan.  1904) 
75  Pac.  Rep.  1031. 

481  •  8.  Lyons,  etc.,  Toll  Road  Co. 
r.  People,  29  Colo.  434 ;  State  v.  Allen, 
(Tenn.  Ch.  1900)  57  S.  W.  Rep.  182 
[citing  and  quoting  respectively  17 
Encyc.  of  Pl.  and  Pr.  481];  State  v. 
Foster,  130  Ala.  154;  State  v.  Lashar, 
71  Conn.  540;  McGahan  v.  People,  191 
111.  493 ;  Gorman  v.  People,  78  111.  App. 
385 ;  Garms  v.  People,  108  111.  App.  631 ; 
State  V.  Hogan,  163  Mo.  43 ;  State  v, 
Davis,  64  Neb.  499. 

8.  State  V,  Allen,  (Tenn.  Ch.  1900) 
57  S.  W.  Rep.  182,  quoting  17  Encyc. 
OF  Pl.  and  Pr.  481. 

489.  1.  State  v,  Allen,  (Tenn.  Ch. 
1900)  57  S.  W.  Rep.  182  [quoting  17 
Encyc.  of  Pl.  and  PR.481  (482)]  ;  State 
V,  Davis,  64  Neb.  499. 

2.  State  V.  Allen,   (Tenn.  Ch.   1900) 


57  S.  W.  Rep.  182,  quoting  17  Encyc. 
OF  Pl.  and  Pr.  481  [482]. 

483.  8.  lUioretion  of  Court.  —  In  In- 
diana it  is  held  that  if  the  facts  justify, 
the  court  may,  in  the  exercise  of  its 
discretion,  render  a  judgment  against  the 
defendant  declaring  a  forfeiture  of  its 
corporate  franchises,  or  the  judgment 
may  be  a  forfeiture  or  ouster  only  of 
the  right  of  the  defendant  to  carry  out 
or  continue  the  illegal  act  or  acts 
charged  and  established.  State  v.  Port- 
land National  Gas,  etc.,  Co.,  153  Ind. 

483. 

485.  S.  Holmes  v,  Sikes,  113  Ga. 
580. 

487.  8.  Time  to  Take  Appeal.  ~The 
time  within  which  an  appeal  must  be 
taken  to  the  Supreme  Court  is  of  the 
essence  of  jurisdictioa  State  v,  Baine, 
131  Ala.  176. 

4,  A  Writ  of  Error  will  not  lie  until 
there  is  a  judgment  of  ouster  or  a 
final  refusal  to  grant  the  writ.  Sayer 
V.  Harding,  118  Ga.  642. 

488.  2.  To  Supreme  or  Intermediate 
Appellate  Court.  —  In  Illinois  it  is  held 
that  a  license  to  keep  a  saloon  is  not 
a  franchise  within  the  legal  definition 
of  that  word,  and  an  appeal  may  be 
taken  in  the  first  instance  to  the  Ap- 
pellate Court.     Martens  v.  People,  186 

111.   314* 

401.  4.  People  v.  Mineral  Marsh 
Drainage  Dist.,  193  111.  428. 

Seourlty  fbr  Coits. —  Where  the  attor- 
ney-general in  behalf  of  the  state  in- 
stitutes proceedings  by  information  in 
the  nature  of  quo  warranto  for  the 
purpose  of  ousting  a  respondent  from  a 
public   office    and   having   it   judicially 
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declared   that   a   person   claiming   title  Saoeeiifal  Defendant  Entitled  to  Gotti. 

to    such    office    is    rightfully    entitled  —  In    Illinois,   whenever    judgment    is 

thereto,  the  person  so  claiming  the  office  given  for  the  defendant,  he  may  recover 

is  not  required  to  give  a  bond  or  other  costs    against    the    relator.      People   v. 

security  for  costs.     Simonton  v.  State,  Pike,   197  111.  449. 
(Fla.  1902)  3Z  So.  Rep.  8ai. 
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ffOO.     U  LOGATIOir,  COHSTBUOTION,  AKD  OPERATION  —  1.  Com- 

missionen'  Certificate  of  Convenience  and  Necessity.  —  See  note  i . 

ffOl.     2.  Location  of  Boute  —  Beview   of  CommiMloners'   Deeiiion. — 

See  note  2. 

3.  Construction  and  Operation  Generally.  —  See  note  3. 

SOT.     m.   CBOB8IH68    AND    IHTEB8ECTI0K8  —  1.   Of    TwO    Bail- 

roads  —  c.    Proceedings  by  Court  and  Commissioners  — 

(3)  Powers  and  Duties  of  Court  and  Appointment  of  Commission- 
ers. —  See  notes  2,  4. 

SOS*     (4)  Proceedings  and  Award  of  Commissioners — (a)  De- 
termining Points  and  Manner  of  Croseing.  —  See  note  2. 

ffll.   /.  Review  of  Proceedings  —  (i)  Wlien  Available 
and  Proceedings  On.  —  See  note  3. 

500.    1.  Nature  of  Court's  Beview  —    Cleveland,  etc.,  R.  Co.  v.  People,  175 
Neceiiity  of  Showing  Error  of  Commis-     III  359;  People  v,  St.  Louis,  etc.,  R. 
sioners.  —  Matter  of   Auburn,   etc.,    R.     Co.,  176  111.  512. 
Co.,  37  N.  Y.  App.  Div.  162.  507.    ii  Temporary  Crossing  —  Hew 

Only  the  Question  of  Pnblio  Convenienoe    York.  —  Pending  a  determination  by  the 
and  necessity  will  be  reviewed,  and  on     railroad  commissioners  the  Special  Term 

of  the  Supreme  Court  can  allow  an 
application  to  lay  a  temporary  crossing, 
and  the  Appellate  Division  should  not 
interfere.  Olean  St.  R.  Co.  v.  Pennsyl- 
vania R.  Co.,  75  N.  Y.  App.  Div.  412. 

4.  When  Petitioners  Entitled  to  Order, 
—  Olean  St.  R.  Co.  v.  Pennsylvania  R. 
Co.,  75  N.  Y.  App.  Div.  412. 

508.  8.  Hew  York.— -The  board  of 
railway  commissioners  has  the  exclu- 
sive power  and  authority  to  determine 
the  manner  in  which  the  permanent 
crossing  of  one  railway  by  another  shall 
be  made  or  constructed.  Olean  St.  R. 
Co.  V.  Pennsylvania  R.  Co.,  75  N.  Y. 
App.  Div.  412. 

Kentnoky.  —  The  judgment  of  the 
commissioners  on  the  manner  of  cross- 
ing is  conclusive  under  the  Kentucky 
statute.  Chicago,  etc.,  R.  Co.  v.  Louis- 
ville, etc.,  R.  Co.,  58  S.  W.  Rep.  799, 
22  Ky.  L.  Rep.  658. 

511.  3.  Hew  York  —  Pinal  Order.  — 
No  appeal  is  authorized  except  from  a 
final  order  in  the  proceeding,  and  no 
appeal  will  lie  from  an  order  appointing 
the  commissioners.  Stillwater,  etc.,  St. 
R.  Co.  V,  Boston,  etc.,  R.  Co.,  67  N.  Y. 
App.  Div.  367. 


certiorari  only  such  evidence  need  be 
certified.  People  v.  Railroad  Com'rs,  ^^ 
N,  Y.  App.  Div.  302. 

501.  8.  State  v.  Dearing,  173  Mo. 
493 ;  People  v.  Railroad  Com'rs,  40  N. 
Y.  App.  Div.  SS9. 

Abandonment  of  a  Station  is  a  ques- 
tion for  the  railroad  commissioners,  is 
judicial  in  its  nature,  and  is  capable  of 
review  by  certiorari.  People  v.  Rail- 
road ComVs,  158  N.  Y.  421. 

Whether  the  Organiiation  Has  Been 
Organiied  Properly  under  the  statutes  is 
a  question  for  the  commissioners  and 
capable  of  review.  People  v.  Railroad 
Com'rs,  75  N.  Y.  App.  Div.  106. 

Extent  of  Beview.  —  The  court  should 
not  reverse  the  determination  of  the 
commissioners  unless  it  is  clearly  made 
to  appear  that  their  decision  is  founded 
upon  erroneous  legal  principles  or  is 
contrary  to  the  clear  weight  of  evidence. 
People  r.  Railroad  Com'rs,  53  N.  Y. 
App.  Div.  61.  See  also  People  v.  Rail- 
road Com'rs,  81  N.  Y.  App.  Div.  237. 

8.  Mandamus  is  a  proper  remedy  to 
compel  a  railroad  to  furnish  such  facili- 
ties as  by  its  charter  it  should  furnish 
or  by  statute  it  is  compelled  to  furnish. 
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t(13,  (2)  Stay  of  Proceedings  and  Operations  Pending  Appeal. 
—  Sec  note  i. 

g.  Equitable  Interposition  and  Control  —  (i) 

To  Prevent  Crossings  and  Intersections.  —  See  note  2. 

t(13.  h.  Street  Railways  —  condemnation  Proeeodings.  —  See 
note  5. 

•815.    8,  Parm  Crossings  —  b.  Enforcing  Obligation  to 

Construct  —  By  Equitable  Action  —  In  General.  —  See  note  2. 
BiU  or  Complaint  —  Parties.  —  See  note  3. 

t(17.  4.  Bemoval  or  Abolition  of  Grade  Crossings  —  b.  Appeal 
from  Commissioners'  Decision.  —  See  note  i. 

IV.  BECOYEET   of  COMPENSATIOir   FOE   FEKOING  WHSES 

Baileoae  Neglects  Duty.  —  See  note  4. 

531.  YL  Ceiminal  Offekses  ahd  Peosecvtions  —  1.  Offenses 
by  Bailroads  —  a.  In  General.  —  See  note  2. 

533.  b.  Failure  to  Provide  Facilities,  Accommoda- 
tions, Etc.  —  See  note  3. 

S3S.  /.  Nuisances  —  (2)  Injuring  and  Obstructing  High- 
ways —  (a)  Liability  to  Indictment.  —  See  note  I. 

t(36.     (b)  Seqaisltee  and  Soffioiency  of  Indictments  —  Time  and  Plaee.  — 

See  note  2. 

S38.  2.  Offenses  Against  Bailroads  —  a.  In  General.  —  See 
note  I. 

t(30«    d.  Placing  Obstructions  on  Track  —  in  General  — 

See  note  i. 

Eame,  Cbaraoter,  and  Ownership  of  Eoad.  —  See  note  2. 

519.    1.  In  Alabama  an  appeal  prop-  the  statute,  these  being  matters  of  de- 

erly  taken  will  take  the  case  entirely  fense.     Steadd  v.  Southern  R.  Co.,  109 

from  the  jurisdiction  of  the  lower  court,  Ky.   214. 

and  no  further  proceeding  can  be  had  531.    8.   Com.   v.   Chesapeake,   etc, 

in  the  lower  court.     Southern   R.   Co.  R.  Co.,  (Ky.  1903)  72  S.  W.  Rep.  361. 

V.  Birmingham,  etc.,  R.  Co.,   131   Ala.  5d3«    8.  Indictment  Charfflng  One  Of- 

663.  feme.  —  An  indictment  which  charges  a 

2.   Southern    R.    Co.   v,   Birmingham,  failure  to   provide   and   keep   in   order 

etc.,  R.  Co.,  131  Ala.  66z*  a   suitable   waiting   room   charges   only 

513.     5.    Stillwater,  etc.,  St.  R.  Co.  one  offense  and  is  good  on  demurrer. 

V.  Boston,  etc.,  R.  Co.,  171  N.  Y.  589,  Illinois  Cent.  R.  Co.  v.  Com.,  (Ky.  1899) 

supporting   the   first   paragraph   of   the  52  S.  W.  Rep.  818. 

original  note.  535.     1.   Illinois    Cent.    R.    Co.    v. 

515.    8.    Eestoring    Crossing.  —  In  Com.,  104  Ky.  362. 

Kentucky  a  Circuit  Court  has  power  to  536.    8.  Ininfflcient  Ayerment  at  to 

compel  a  railroad  to  restore  a  crossing.  Place.  —  Where    an    obstruction    is    a 

Louisville,  etc.,  R.  Co.  v.  Brooks,  (Ky.  nuisance  both  by  common  law  and  by 

1903)  77  S.  W.  Rep.  693.  a  particular  ordinance,   the  indictment 

8.  Owners  of  the  Legal  Title,  and  Hot  should  show  whether  the  place  of  ob- 

Leeseet,    should  bring  the  suit.     Jones  struction  was  within  the  corporate  lim- 

Fertilizing    Co.    v.    Cleveland,    etc.,    R.  its.     Illinois  Cent.  R.  Co.  v.  Com.,  X04 

Co.,  2  Ohio  Dec.  511,  7  Ohio  N.  P.  245.  Ky.  362. 

517.     1.^  Wheeler  v.  New  York,  etc.,  539.     1.   State  v,  McKenna,  24  Utah 

R.  Co.,  71  *Conn.  270.  317. 

4.    Hegativing    Proyiso.  —  It   is   not  530.    1.   Stanfield  v.  State,  43  Tex. 

necessary   for  the  plaintiff  to  negative  Crim.  10. 

in  his  petition  exceptions  contained  in  8.  EiEMt  of  AUeging  Ifame. —  Where 
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ff 34.    yn.  Peitaltieb  akd  Psval  Actioitb  —  3.  Parties.  —  See 

note  2. 

t(3t(.  4.  Pleading  and  Procednre  — ^.  Failure  to  Erect 
Fences,  Cattle  Guards,  Gates,  Etc.  —  See  note  3. 

536.  e.  Obstructing  Highway  or  Crossing.  —  See 
note  5.      

538.  Yin.  IVJUBIES  TO  PEB80V8  —  2.  Declaration,  Petition,  or 
Complaint  —  a.  Averment  of  Negligence  —  (i)  In  General— 

ATermenti  Showing  Bae  Exerciie  of  Care.  —  See  notes  7,  8. 

939.  Avormont  of  FarUonlar  Aoti  Conititntiiig  Eogligeneo.  —  See 
note  I. 

(2)  In  Actions  for  Injuries  to  Trespassers  —  (»)  ATemont 
of  Wilfnl  or  Intontioiial  Iignry  —  la  OonoraL  —  See  note  2. 


the  name  of  the  road  is  alleged,  such  al- 
legation becomes  descriptive  and  must  be 
proved.  Blocker  v.  State,  (Tex.  Crim. 
1903)  73  S.  W.  Rep.  955. 

534.  8.  A  Tenant  owns  his  land  for 
the  term,  and  may  sue  where  the  rail- 
road enters  his  parcel.  Southern  R. 
Co.  V,  Murrell,  78  Miss.  446. 

535.  8.  A  Written  Hotioe  required 
by  statute  should  be  so  alleged  in  the 
petition.  Chicago,  etc.,  R.  Co,  v.  Vert, 
24  Ind.  App.  78. 

036.  5.  See  Illinois  Cent.  R.  Co.  v. 
Denham,  82  Miss.  77. 

53§.  7.  Southern  R.  Co.  v.  Bush, 
122  Ala.  470;  Page  v.  Louisville,  etc., 
R.  Co.,  129  Ala.  232;  Illinois  Cent.  R. 
Co.  V.  Chicago  Title,  etc.,  Co.,  79  111. 
App.  623 ;  Dalton  v.  Louisville,  etc., 
R.  Co.,  (Ky.  1900)  56  S.  W.  Rep.  657; 
Tateman  v,  Chicago,  etc.,  R.  Co.,  96  Mo. 
App.  448 ;  New  York,  etc.,  R.  Co.  v. 
Kistler,  9  Ohio  Cir.  Dec.  277,  16  Ohio 
Cir.  Ct.  316;  Brothers  v.  Rutland  R.  Co., 
71  Vt.  48;  Norfolk,  etc.,  R.  Co.  v. 
Wood,  99  Va.  156. 

S.  Casista  v,  Boston,  etc.,  R.  Co.,  69 
N.  H.  649. 

539.  1.  Alabama,  —  Central  of 
Georgia  R.  Co.  v.  Foshee,  125  Ala.  199. 

Georgia.  —  Sims  v.  Western,  etc.,  R. 
Co.,  Ill  Ga.  820. 

Illinois.  —  Boyd  v.  Chicago,  etc.,  R. 
Co.,  103  111.  App.  199. 

Indiana,  —  Pittsburgh,  etc.,  R.  Co.  v, 
Carlson,  24  Ind.  App.  559 ;  Cleveland, 
etc.,  R.  Co.  V.  Coffman,  30  Ind.  App. 
462. 

Kentucky.  —  Connell  v.  Chesapeake, 
etc.,  R.  Co.,  (Ky.  1900)  58  S.  W.  Rep. 
374;  Louisville,  etc.,  R.  Co.  v.  Shearer, 
(Ky.  1900)  59  S.  W.  Rep.  330. 

Mississippi,  —  Rothars  v.  Illinois  Cent. 
R.  Co.,  (Miss.  1899)  25  So.  Rep.  665. 


Oregon.  —  Cederson  v.  Oregon  Nav. 
Co.,  38  Oregon  343. 

Tennessee.  —  Illinois  Cent.  R.  Co.  v. 
Davis,  104  Tenn.  442;  Chattanooga 
Rapid  Transit  R.  Co.  v.  Walton,  105 
Tenn.  415. 

Vermont.  —  Brothers  v.  Rutland  R. 
Co.,  71  Vt.  48. 

Insiii&oient  Allegationt  of  Eegligonoe. 

—  A  complaint  which  charges  that  the 
railroad's  employees  and  agents  wrong- 
fully, carelessly,  rapidly,  recklessly,  and 
negligently  approached  a  crossing  with- 
out ringing  the  bell,  and  struck  the 
plaintiff's  horse  and  wagon,  is  insuffi- 
cient as  failing  to  aver  that  striking  the 
horse  and  wagon  was  negligent.  Cin- 
cinnati, etc.,  R.  Co.  V.  Voght,  26  Ind. 
App.  665. 

Time  and  Plaoe.  —  It  is  sufficient  for 
the  plaintiff  to  aver  that  on  a  particular 
day  and  near  a  particular  place  the  de> 
fendant  did  wrongfully  and  negligently, 
etc.  Crowley  v.  Cincinnati,  etc.,  R  Co., 
108  Tenn.  74. 

Proof  Ck>nilned  to  Speelilo  Aets  A]leged« 

—  Louisville,  etc.,  R.  Co.  v.  Clark,  105 
Ky.  571.     See  generally  Negligence. 

8.  Highland  Ave.,  etc.,  R.  Co.  v.  Rob- 
inson, 125  Ala.  483;  Louisville,  etc.,  R. 
Co.  V,  Mitchell,  134  Ala.  261 ;  Illinois 
Cent.  R.  Co.  v.  Eicher,  202  111.  566; 
Bums  V.  Southern  R.  Co.,  63  S.  Car.  46 ; 
Cleveland,  etc.,  R.  Co.  v.  Tartt,  39  C.  C. 
A.  568,  99  Fed.  Rep.  369. 

Averment  of  Wilfolnese  in  Propelling 
Train.  —  Central  of  Georgia  R  Co.  v. 
Freeman,  134  Ala.  354. 

Defective  Complaint. —  Where  the  al- 
legation of  facts  in  the  CQpiplaint  nega- 
tives the  specific  assertion  of  wilful  or 
wanton  injury,  the  complaint  is  demur- 
rable. Seaboard  Air-Line  R.  Co.  v. 
Shigg,  117  Ga.  454. 
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S41«     (3)  In   Actions  for  Injuries  to   Children — AT«nii«nt  of 
Wilfal  Iignry.  —  See  note  I. 

549.    c.  Pleading  and  Proof.  —  See  note  3. 

S43.     Oenaral   Allegation   of  Carelounais   Soffioiont  to  Admit  ETidoaoo  of 
Any  Speoiflo  Aet.  —  See  note  I. 

3.  Plea,  Answer,  and  Beply.  —  See  note  2. 

544.  4.  Instructions  —  *.  Invading  Province  of  Jury. — 
See  note  2. 

c.  Based  on  Pleadings  and  Evidence.—  See  note  3. 

545.  d.  Directness  and  Certainty.  —  See  note  i. 


541.  1.  Gadsden,  etc.,  R.  Co.  v. 
Julian,  133  Ala.  371 ;  Dull  v,  Cleveland, 
etc.,  R.  Co.,  31  Ind.  App.  571 ;  Wolfe  v. 
Peirce,  24  Ind.  App.  680. 

Bofflolont  Avennent  of  Wilful  Hegli- 
genoo.  —  An  averment  that  the  defend- 
ant's employees  negligently  and  reck- 
lessly forced  the  plaintiff's  son  to  jump 
from  a  train  is  sufficient  although  such 
son  was  a  trespasser,  and  the  declara- 
tion is  good  on  general  demurrer.  House 
V.  Blum,  (Tex.  Civ.  App.  1900)  56  S.  W. 
Rep.  82. 

543,  8.  ninftrationa  of  Vaiianoo.-- 
When  the  petition  alleged  that  the  engi- 
neer saw  the  plaintiff  in  time  to  avert 
the  accident,  proof  that  the  person  was 
not  the  engineer,  but  the  fireman,  was 
held  to  constitute  a  fatal  variance. 
Chun  V.  Kentucky,  etc..  Bridge  Co.,  (Ky. 

1 90 1)  64  S.  W.  Rep.  649. 

For  CaoM  Showing  Vo  Tarianoo,  see  Illi- 
nois Cent.  R.  Co.  v,  Aland,  192  111.  37; 
Anderson  v.  Union  Terminal  R.  Co., 
i6x  Mo.  411. 

for  Immatorial  Yarlaooef,  see  Balti- 
more, etc.,  R.  Co.  V,  Cumberland,  12 
App.  Cas.  (D.  C.)  598;  International, 
etc.,  R.  Co.  V.  Locke,  (Tex.  Civ.  App. 

1902)  67  S.  W.  Rep.  1082. 

543*  1.  Central  of  Georgia  R.  Co. 
V.  Foshee,  125  Ala.  199;  Louisville,  etc., 
R.  Co.  V.  Dick,  (Ky.  1904)  78  S.  W. 
Rep.  914;  Missouri,  etc.,  R.  Co.  v.  Set- 
tle, 19  Tex.  Civ.  App.  357;  St.  Louis, 
etc.,  R.  Co.  V.  Holmes,  (Tex.  Civ.  App. 
1899)  49  S.  W.  Rep.  658. 

8.  Wanton  I^jnry.—  Contributory  neg- 
ligence is  not  a  sufficient  plea  to  a 
declaration  alleging  wanton  injury. 
Gaynor  v.  Louisville,  etc.,  R.  Co.,  136 
Ala.  244. 

544.  8.  Inabnett  v.  St.  Louis,  etc., 
R.  Co.,  69  Ark-  130;  Illinois  Cent.  R. 
Co.  V.  Anderson,  81  111.  App.  137;  Gal- 
veston, etc.,  R.  C^.  V.  Harris,  22  Tex. 
Civ.    App.    16. 


Instrnctioni  as  to  Negligenco.-;-An  in- 
struction is  erroneous  where  it  in  effect 
lells  the  jury  that  certain  specified  acts 
constitute  negligence.  Chicago,  etc.,  R. 
Cc.  V,  Gunderson,  174  IH^  495 ;  Chicago, 
etc.,  R.  Co.  V.  Huston,  196  111.  480; 
Pittsburg,  etc.,  R.  Co.  v.  Banfill,  206 
111.  553 ;  Landon  v.  Chicago,  etc.,  R. 
Co.,  92  111.  App.  216. 

Chronping  Certain  Facts  and  instruct- 
ing the  jury  that  as  a  matter  of  law 
such  facts  constitute  negligence  is  a 
reversible  error.  St.  Louis,  etc.,  R.  Co. 
V.  Gill,  (Tex.  Civ.  App.  1900)  55  S.  W. 
Rep.  386. 

8.  Inabnett  v,  St.  Louis,  etc.,  R.  Co., 
69  Ark.  130;  Illinois  Cent.  R.  Co.  v. 
Chicago  Title,  etc.,  Co.,  79  111.  App. 
623 ;  Wabash  R.  Co.  r.  Wilson,  81  111. 
App.  21 ;  Louisville,  etc.,  R.  Co.  v.  Pen- 
rod,  108  Ky.  172;  Gulf,  etc.,  R.  Co.  v, 
Johnson,  28  Tex.  Civ.  App.  395 ;  Hous- 
ton, etc.,  R.  Co.  V.  Mathis,  (Tex.  Civ. 
App.  1898)  48  S.  W.  Rep.  625 ;  Texas 
Midland  R.  Co.  v,  Tidwell,  (Tex.  Civ. 
App.  1899)  49  S.  W.  Rep.  641 ;  San 
Antonio,  etc.,  R.  Co.  v.  Stolleis,  (Tex. 
Civ.  App.  1899)  49  S.  W.  Rep.  679; 
Louisiana  Western  Extension  R.  Co.  v, 
S.  W.  Rep.  649 ;  Texas,  etc.,  R.  Co.  v. 
Knox,  (Tex.  (liv.  App.  1903)  75  S.  W. 

Rep.  543. 

545.  1.  Wabash  R.  Co.  v,  Stewart, 
87  III.  App.  446 ;  St.  Louis,  etc.,  R.  Co. 
V.  Rawley,  90  111.  App.  653 ;  Landon  v. 
Chicago,  etc.,  R.  Co.,  92  111.  App.  216; 
Louisville,  etc.,  R.  Co.  v,  Clark,  105  Ky. 
571  ;  Cincinnati  St.  R.  Co.  v,  Jenkins, 
II  Ohio  Cir.  Dec.  130,  20  Ohio  Cir.  Ct. 
256;  Missouri,  etc.,  R.  Co.  v.  Cardena, 
22  Tex.  Civ.  App.  300 ;  Gulf,  etc.,  R.  Co. 
v  Hill,  (Tex.  Civ.  App.  1900)  58  S.  W. 
Rep.  255 ;  Missouri,  etc.,  R.  Co.  v,  Melu- 
gin,  (Tex.  Civ.  App.  1901)  63  S.  W. 
Rep.  338 ;  Texas,  etc.,  R.  Co.  v.  Harby, 
36  C.  C.  A.  355. 

Charge  Should  Not  Be  ArgnmontatiTO. 


548 


»ie-a84  RAILROADS.  Vol.  XVII. 

946.   /.  IGxNOring  Issues  and  Theories.  -See  note  i. 

SSO.  IX.  Iv JUBIES  TO  AWTMATJ  —  2.  Jurisdiction  and  Tenne  — 
b.  Dependent  .on  County  Lines  — (i)  In  General.  — Sec 
note  2. 

(2)  Allegations  and  Proof.  —  See  note  3. 

ffffS.  8.  Parties  —  ^.  Plaintiff  — (i)  Ownership  or  Posses- 
sion. —  See  note  i. 

S60.  4.  Declaration,  Complaint,  and  Petition  —  b.  General 
Averments  —  (2)  Time  and  Place  of  Injury.  —  See  note  I. 

t(63*  (4)  Character^  Ownership^  Possession,  Operation^  etc.,  of 
Road —  (b)  Ownership,  PotMMioii,  and  Operation.  —  See  note  3. 

S64.     (5)  Negligence  or  Failure  to  Fence.  —  See  note  i. 

S6ff.    c.  In   Actions   on    Common-law    Grounds  —  (2) 

Negligence  —  (a)  Hecenity  of  AUeging.  —  See  note  I. 

S66«  (b)  Manner  of  Alleging  —  General  Charge  of  HegUgenoe.  —  See 
note  I. 

t(79.    e.  Under   Statutes   Imposing   Prima   Facie  or 
Absolute  Liability.  —  See  note  3. 
578.   /.  Under  Statutes  Relating  to  Fencing — (i)  In 

General.  —  See  note  1. 

577.  (6)  Stating  Entry  or  Injury  Where  Fence  Required — 
Negativing  Statutory  Exceptions  —  (a)  Heoeiiity  Of  —  Dnty.  —  See 
note  2. 

t(78.     (b)  Manner  Of.  —  See  note  I. 

ff  84.  g.  Complaint  Good  at  Common  Law  though  Not 
Sufficient  under  Statute  —  Vice  Versa.  —  See  note  3. 

—  Lumsden   v,    Chicago,    etc.,    R.    Co.,  56SI»    8.   Wabash  R.  Co.  v.  Linton, 

28  Tex.  Civ.  App.  225.  26  Ind.  App.  596 ;  Cleveland,  etc.,  R.  Co. 

546.     1.   Chicago,  etc.,  R.  Co.  v.  Ap-  v,  Wasson,  (Ind.  App.  1903)  66  N.  £. 

pell,   103   111.  App.   185;   Geist  v.  Mis-  Rep.  1020. 

souri  Pac.  R.  Co.^  ^2  Neb.  309;  Over  564*    1.  Illaitration  of  BelDCtiTe  Com- 

V,    Missouri,    etc.,    R.    Co.,    (Tex.    Civ.  plaint.  — ,  A    complaint    which    charges 

App.  1903)  Tz  S.  W.  Rep.  535;  Cleve-  that  the  fence   was  so  constructed  as 

land,  etc.,  R.  Co.  v,  Morton,  (C.  C.  A.)  to  create  a  kind  of  snare  is  not  a  suffi- 

120  Fed.  Rep.  936.  cient  charge  of  negligence.    Texas  Mid- 

The   Presentation    of  an    Appropriate  land  R.  Co.  v.  Hooten,  21  Tex.  Civ.  App. 

Special  Instmction  is  prerequisite  to  the  139. 

sufficiency  of  an  exception  which  rests  665.     1.    Denver,    etc.,    R.    Co.    v. 

upon   a   failure   of   the   trial  judge   to  Thompson,  12  Colo.  App.  i. 

charge  on  a  certain  issue.    Texas,  etc.,  566*     1.    Central  of  Georgia  R.  Co. 

R.  Co.  V,  Black,  23  Tex.  Civ.  App.  119.  v.  Edmondson,  135  Ala.  336. 

550.    8.    Arkansai. —  Little      Rock,  579.    8.   State   v.    Foster,    106    La. 

etc.,  R.  Co.  V.  Jamison,  70  Ark.  346;  425.     Compare  Burlington,  etc.,  R.  Co. 

St.  Louis,  etc.,  R.  Co.  v.  James,  70  Ark.  r.  Campbell,  14  Colo.  App.  141. 

387.  573.    1.   Rowen  v,  Chicago  G.  W.  R. 

8.  Southern  R.  Co.  v.  Brock,  115  Ga.  Co.,  82  Mo.  App.  24. 

721 ;   Chicago,  etc.,  R.  Co.  v,  Spencer,  577.    2.   Baker  v.  Southern  Califor- 

2Z  Ind.  App.  605.  nia  R.  Co.,  126  Cal.  516. 

M3.     1.    Walther  v.  Sierra  R.  Co.,  57§.     1.    Meadows  v.  Chicago,  etc., 

141  Cal.  288.  R.  Co.,  82  Mo.  App.  83. 

560.     1.   Little  Rock,  etc.,  R.  Co.  v.  684.     8.   Riley  v.  St.  Louis  South- 
Smith,  66  Ark.  278.  western  R.  Co.,  84  Mo.  App.  495. 
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S8S.    i.  Objections  to  and  Cure  of  Defects  —  in  General. 

—  See  note  3. 
•588.    6.  Plea  or  Answer  —  a.  General  Issue.  —  See  note  i. 
S90.    d.  Contributory    Negligence   of   Plaintiff.  — 

See  note  2. 
593.    8.  Evidence  —  Proof  under  Allegations  in    Pleadings  — 

*.  Under  Allegations  of  Declaration  or  Complaint  — 

(l)  ///  General.  —  See  note  2. 

59 i.  (2)  Evidence  Concerning  Fences  under  Allegations  of 
Negligence.  —  See  note  2. 

595.  (4)  Evidence  of  Negligence  under  Allegations  Thereof — 
(b)  General  Charge  of  Hegligenee  —  XTnlawfol  Speed  —  Failure  to  Sonnd  Bell  or 
Whittle.  —  See  note  4. 

597.  (5)  Evidence  as  to  FenceSy  Cattle  GuardSy  GateSy  Etc.  — 
See  note  2. 

603.  9.  Instructions  —  e.  Excluding  or  Omitting  Essen- 
tial  Facts  and  Matters  —  (i)  In  General.  —  See  note  i. 

(2)  Negligence  and  Contributory  Negligence. — See  note  2. 
003.    See  note  i. 

605.  /.  Assuming  Facts  and  Invading  Province  of 
Jury. —  See  note  2. 

g.  Matters  Outside  of  Issue,  t-  See  note  3. 

606.  See  note  i. 

608.    h.  Misleading  Instructions.  —  See  notes  i,  2,  4. 

585.    8.  Jackson  v.  Wabash  R.  Co.,  60d.    1.   Southern  R.  Co.  v.  Shirley, 

85  Mo.  App.  443.  128  Ala.  595. 

ftS8.    1.  (laestion  of  Operation  of  Road.  2.  Kinyon  v.  Chicago,  etc.,  R.  Co.,  xi8 

—  Under  the  general  issue  the  defend-  Iowa  349. 

ant  may  show  that  it  was  not  operating  603.     1.   Southern  Kansas  R.  Co.  v. 

the   road.     Cincinnati,   etc.,   R.    Co.   v.  McKay,  (Tex.  Civ.  App.  1898)  47  S.  W. 

Goodson,  loi  111.  App.  123.  Rep.  479. 

A  Charter  Froyision  that  the  defend-  W5.    8.   Boyd  v.  Southern  Califor- 

ant  is  liable  for  only  one-half  the  dam-  nia  R,  Co.,  126  Cal.  571. 

ages  assessed  by  the  jury  is  not  a  de-  8.   Houston,  etc.,  R.  Co.  v.  Red  Cross 

fense  allowable  under  the  general  issue.  Stock  Farm,  22  Tex.  Civ.  App.  114. 

Kirby  v.  Wabash  R.  Co.,  85  Mo.  App.  M6.    1.    Ho    Evldenoe.  —  A  charge 

345.  with  no  evidence  to  sustain  it  is  erro> 

590.    2.    St.   Louis,   etc.,   R.   Co.  v.  neous,   and  when  prejudicial   it  is  re- 

Philpot,  (Ark.  1903)  77  S.  W.  Rep.  901.  versible  error.     Georgia  R.,  etc.,  Co.  v. 

593.    2.  Evidence  ai  to  the  Oondition  Partee,  107  Ga.  789. 

of  the  Track  cannot  be  admitted  under  6M.    1.    Southern  R.  Co.  v.  Riddle, 

averments    in    the    declaration    which  126  Ala.  244;  Motch  v.  Chicago  G.  W. 

charge  negligence  in   the  operation   of  R.  Co.,  82  Mo.  App.  50. 

a  train.    Choate  v.  Southern  R.  Co.,  1x9  Misleading  LangiiaM  as  to  Proximate 

Ala.  611.  Oaose*  —  Texas,  etc.,  R.  Co.  r.  Scrivener, 

504.  2.    Haner  v.  Northern  Pac.  R.  (Tex.  Civ.  App.   1899)   49  S.  W.  Rep. 
Co.,  7  Idaho  305.  649. 

505.  4.    Central  of  Georgia  R.  Co.  2.  Southern    R.   Co.   v.    Reaves,    129 
V.  Edmondson,  135  Ala.  336,  Ala.  457. 

59T.    2.  Carelessly  Leaving  Gate  Open  4.  Kisleading  Statement  of  Kegligenoa 

Vot  in  Issne. —  Megrue   v.    Lennox,    59  in  Bonnding  Whistle.  —  Where  the  stat- 

Ohio  St.  479,  similar  to  and  citing  the  ute  requires  the  v/histle  to  be  sounded 

case  stated  in  the  original  note.  at  least  eighty  rods  before  the  crossing^ 
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609.    /.  Errors  Nonprejudicial  or  Cured  —  in  cbncni. 

—  See  note  3, 

613.  11.  Yerdiot,  Findings,  and  Judgment  —  d.  Double  Dam- 
ages —  In  GtneraL  —  See  note  I. 

61S.    13.  Actions   in   Justices'    Courts  — a.  Jurisdiction  — 

Dependent  on  Amonnt  InvolTed.  —  See  note  2. 

631.    d.  Evidence  under  Pleadings.  —  See  note  i. 

633.  14.  Enforcement  of  Judgment  — d.  Nature  of  Pro- 
ceedings AND  Procedure  Generally.  —  See  note  2. 

634.  See  note  i. 

d.  Motion  or  Complaint  and  Objections  Thereto. 

—  See  note  3. 

635.  See  note  i. 

637.  Z.  IVJXTBT  TO  liAKD  AVD  Pbopebty  —  1.  In  General  — 
b.  Declaration  or  Complaint  —  joinder  of  oamei  of  Action.  — 
See  note  1. 

Beqnisites  tad  Boilleieney  Of.  —  See  notes  2,  4. 

633.  XTT.  Muvicipal  and  Local  Aid  to  Bailboads  —  1.  Pro^ 
ceedings  to  Question  Begularity  of  Election.  —  See  note  4. 


but  does  not  require  a  continual  blast, 
an  instruction  is  erroneous  if  the  jury 
can  infer  from  it  that  the  whistle  must 
be  kept  blowing  until  the  crossing  is 
past  Texas,  etc.,  R.  Co.  v.  Scrivener, 
(Tex.  Civ.  App.   1899)   49  S.  W.  Rep. 

649. 
609.    8.   Louisville,  etc.,  R.  Co.  v. 

Patton,  104  Tenn.  40. 

61 3,  1.  Colbert  v,  Missouri  Pac.  R. 
Co.,  78  Mo.  App.  176. 

615.  8.  Chicago,  etc.,  R.  Co.  v, 
Spencer,  23  Ind.  App.  605. 

691.  1.  Houston,  etc.,  R.  Co.  v. 
Red  Cross  Stock  Farm,  22  Tex.  Civ. 
App.  114. 

MS.  S.  Chicago,  etc.,  R,  Co.  v. 
Adams,  26  Ind.  App.  443. 

634*  1.  Chicago,  etc.,  R.  Co.  v. 
Adams,  26  Ind.  App.  443. 

8.  ATonnant  of  jnrifiaiotlon  and  Booord- 
Ing  of  Judgment,  —  Chicago,  etc.,  R.  Co. 
V,  Browers,  27  Ind.  App.  628. 

JnriadiGtlon  of  the  Jnstioe'i  Court  must 
be  alleged  in  the  complaint.  Chicago, 
etc.,  R.  Co.  V.  Adams,  26  Ind.  App.  443. 

695.  1.  Chicago,  etc.,  R.  Co.  v, 
Adams,  26  Ind.  App.  443 ;  Chicago,  etc., 
R.  Co.  V,  Browers,  27  Ind.  App.  628. 

697.  1.  Blackmore  t/.  Missouri  Pac. 
R.  Co.,  162  Mo.  455. 

▼arions  Negligent  Aoti  can  be  joined 
in  a  declaration.  Fisher  v.  Seaboard 
Air  Line  R.  Co.,  (Va.  1904)  46  S.  £. 
Rep.  381. 

8.  Disdoilng  Good  Cavm  of  Action.  — 


Coatsworth  v,  Lehigh  Valley  R.  Co., 
156  N.  Y.  451.  See  also,  for  other 
sufficient  declarations,  Alabama  G.  S. 
R.  Co.  V.  Johnston,  128  Ala.  283;  Chi- 
cago, etc.,  R.  Co.  V.  Lesh,  158  Ind.  423; 
Lake  Erie,  etc.,  R.  Co.  v.  Miller,  24  Ind. 
App.  662;  Wabash  R.  Co.  v.  Schultz, 
30  Ind.  App.  495. 

Averment  of  Negligence.  —  Where  the 
accumulation  of  combustible  matter 
around  the  tracks  is  an  essential  ele- 
ment of  the  action,  the  declaration 
should  aver  that  the  accumulation  was 
negligence.  Southern  R.  Co.  v.  Horine, 
115  Ga.  664. 

A  General  Allegation  of  Negligence  is 
sufficient  to  withstand  a  demurrer,  and 
the  acts  need  not  be  set  out  in  detail. 
Louisville,  etc.,  R.  Co.  v,  Marbury 
Lumber  Co.,  125  Ala.  237 ;  Alabama  G. 
S.  R.  Co.  V.  Clark,  136  Ala.  450;  Louis- 
ville, etc.,  R.  Co  V.  Spring  Water  Dis- 
tilling Co.,  (Ky.  1899)  53  S.  W.  Rep. 
275 ;  Pittsburgh,  etc.,  R.  Co.  v.  Indiana 
Horseshoe  Co.,  154  Ind.  322;  Pitts- 
burgh, etc.,  R.  Co.  V.  Wilson,  161  Ind. 
701 ;  Chicago,  etc.,  R.  Co.  v.  Krei^,  22 
Ind.  App.  393 ;  Wabash  R.  Co.  v. 
Lackey,  31  Ind.  App.  103. 

4.  An  Averment  of  Ownership  need  not 
be  specifically  made,  but  the  declara- 
tion will  be  sufficient  if  such  ownership 
can  be  inferred.  Sims  v.  Chicago,  etc., 
R.  Co.,  83  Mo.  App.  246. 

633*  4.  The  Time  for  Urging  Otjectiona 
as    set    out    by    the    statute    must   bo 
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643.    XI7.  Leases  —  1.  Action  or  Suit  Against  Parties  to  Lease 

—  b.  Action  for  Tort.  —  See  note  i. 

2.  Action  or  Suit  Between  Parties  to  Lease  —  a.  Remedy 
FOR  Forfeiture  and  Specific  Performance  of  Lease.  — 

See  notes  2,  3. 


strictly  complied  with.  James  v.  Ar- 
kansas Southern  R.  Co.,  no  La.  145. 

643.  1.  Farties.  —  Both  lessor  and 
lessee  should  be  parties  to  the  suit. 
Little  Rock,  etc.,  R.  Co.  v,  Daniels,  68 
Ark.  171. 

S.  Forfeiture  at  Law.  —  There  is  not 
necessarily  a  trust  relation  or  a  part- 
nership   between    the    lessor    and    the 


lessee  of  a  railroad,  and  in  a  proper 
case  a  court  of  law  will  adjudicate  a 
forfeiture  for  a  breach  of  covenant. 
South  Carolina,  etc.,  R.  Co.  v,  Augusta 
Southern  R.  Co.,  in  Ga.  420. 

8.  See  Tobique  Valley  R.  Co.  v,  Cana- 
dian Pac.  R.  Co.,  2  N.  Bruns.  Eq.  195. 
But  see  Southern  R.  Co.  v.  Franklin, 
etc.,  R.  Co.,  96  Va.  693. 
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046.    I.  IHDICTIOSHT  FOB  Eafe  OB  AsBAlTLT  -—  1.  In  OeneraL  — 

See  notes  2,  3. 

Boflldaat  to  Bet  Out  Etiential  Ingredientf.  —  See  note  4. 

647.  EftrmleM  Befoots.  —  See  note  I. 

2.  Following  Language  of  Statute  —  a.  In  General.  — 
See  note  2. 

648.  Um  of  Bquivalent  Tomu.  —  See  note  I. 

3.  Hame  of  Person  Injored.  —  See  note  3. 

4.  Allegation  of  Place.  —  See  note  4. 

640.     6.  Allegation  of  AsBanlt  —  Indiotmoat  for  Af nult  with  Intont 
to  Commit  Bape.  —  See  notes  5,  6. 
650.    See  note  i. 


646.  S.  Uioal  Form  of  Isdiotmont 
to  Afnnlt  with  Intent  to  Commit  Bape. 
—  For  a  form  of  indictment  for  this 
crime  see  State  v.  Peak,   130  N.  Car. 

711. 

8.  All  Slementi  of  Bape  BaTO  Penetra- 
tion.—  See  Franey  v.  People,  210  111. 
206. 

4.  State  V.  Braden,  iii  La.  91; 
Parker  v.  Territory,  9  Okla.  109;  State 
V.  Hayes,  (S.  Dak.  1903)  95  N.  W. 
Rep.  296 ;  State  v,  Williamson,  22  Utah 
248;  State  V.  Priest,  32  Wash.  74- 

Indietment  Is  SnlHeiently  Certain.  — 
Com.  r.  Lowe,  (Ky.  1903)  76  S.  W. 
Rep.  119.  See  also  People  v.  O'Brien, 
130  Cal.  I ;  State  v.  Cook,  (Del.  1902) 
55  Atl.  Rep.  10x2. 

647.  1.    State  v.  Peak,  130  N.  Car. 

711. 

2.  Illinois.  —  Johnson  v.  People,  202 
111.  53. 

Iowa, —  State  v.  Johnson,   114  Iowa 

430. 

Missouri.  —  State  v.  Hall,  164  Mo. 
528. 

New  York,  —  People  v,  Robertson,  88 
N.  Y.  App.  Div.  198. 

North  Carolina,  —  State  v.  Peak,  130 
N.  Car.  711. 

Oklahoma,  —  Young  v.  Territory,  8 
OUa.  530. 

Tennessee.  —  Wilson  v.  State,  103 
Tenn.  87. 

Utah. -^  State  v.  Williamson,  22  Utah 


Use  of  Term  "Bape."  —  As  support- 
ing the  doctrine  of  State  v.  Meinhart, 
73  Mo.  562,  stated  in  the  original  note, 
see  State  v.  Phelps,  22  Wash.  181. 

648.  1.  State  v,  Himter,  171  Mo. 
435 ;  State  v.  Delvecchio,  25  Utah  18. 

3.  McFarland  v.  State,  154  Ind.  442. 

4.  Idem  Bonans.  —  In  Reys  v.  State, 
(Tex.  Crim.  1903)  76  S.  W.  Rep.  457, 
an  indictment  alleging  that  the  offense 
was  committed  in  "  Guadlupe  "  instead 
of  "  Guadalupe  "  county  was  held  to  be 
good,  the  name  as  written  being  idem 
sonans  with  "  Guadalupe.'' 

M9.  6.  State  v.  Neal,  178  Mo.  63; 
Young  V,  Territory,  8  Okla.  525. 

XaUoe  Aforethonght  need  not  be  al- 
leged under  the  Arkansas  statute  con- 
taining that  term.  Bevers  v.  State, 
(Ark.  1904)  78  S.  W.  Rep.  748. 

The  Word  ** Battery"  is  necessary  in 
an  indictment  under  the  Tennessee 
statute  denouncing  the  offense  of  as- 
sault and  battery  with  intent  to  commit 
rape.  The  word  "  ill-treat "  is  not 
sufficient.     Wilson  v.  State,  103  Tenn. 

87. 
6.  State  V.  Neal,  178  Mo.  63, 
MO.  1.  State  v.  Neal,  178  Mo.  63, 
Contra  under  the  Kansas  statute  in  an 
indictment  for  an  assault  on  a  girl 
under  the  age  of  consent,  State  v.  Rus- 
sell, 64  Kan.  798.  And  in  Oklahoma 
the  essential  acts  constituting  the  par- 
ticular felony  which  it  is  alleged  was  in- 
tended   to    be    committed    should    be 
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650.     7.  Needless  Allegations.  —  See  notes  3,  4. 

AUagations  aa  to  Woman.  —  See  note  6. 
691.     Allegations  of  EelationiMp.  —  See  notes  3,  4,  5. 

6A3.    8.  Allegation  of  Age  — a.  Female   Over   Age   of 
Consent.  —  See  note  1. 

653.    b.  Female     Under    Age     of    Consent.  —  See 
note  2. 

c.  Form  of  Allegation  —  uiua  Perm  of  AUogation.  — 
See  note  3. 

Ho  Partionlar  Form  of  Allegation.  —  See  note  4. 

0S4.    9.  Allegation  of  Intent.  —  See  note  i . 

Form  of  Allegation.  -7-  See  note  2. 
6jit(.    10.  Felonionsly  —  XFnlawfully.  —  See  note  3. 

656.  12.  Allegation  of  Force  —  Want  of  Consent  —  a.  Female 
Over  Age  of  Consent.  —  See  note  4. 

657.  *.  Female  Under  Age  of  Consent.  —  See  note  i. 


averred.     Young  r.  Territory,  8  Okla. 

525. 

650.  8.  State    v.    Williamson,    22 

Utah  248. 

4.    State  V.  Dunlap,  25  Wash.  292. 

At  Common  Law  Boy  ITnder  Fourteen 
Years  of  Age.  —  See  State  v.  Knighten, 
39  Oregon  63. 

6.   State  V.  Armstrong,  167  Mo.  257. 

651.  3.  State  v.  Williamson,  22 
Utah  248.  See  also  Edwards  v.  State, 
(Neb.  1903)  95  N.  W.  Rep.  1038. 

The  Belationshlp  of  Daughter  or  Sister 
of  the  defendant  need  not  be  negatived 
under  the  Nebraska  statute  in  an  infor- 
mation for  carnally  knowing  a  female 
child  under  the  age  of  eighteen  years, 
with  her  consent.  George  v.  State,  61 
Neb.  669. 

4,  State  V,  Williamson,  22  Utah  248. 

5,  Young  V.  Territory,  8  Okla.  525 ; 
Parker  v.  Territory,  9  Okla.  109;  State 
V.  Williamson,  22  Utah  248. 

693.  1.  See  State  v.  Hayes,  (S. 
Dak.  1903)  95  N.  W.  Rep.  296. 

653.  2.  Oakley  v.  State,  135  Ala. 
15;  Alfred  v.  State,  (Miss.  1902)  32 
So.  Rep.  54. 


the  Oklahoma  statute,  in  order  to  con- 
stitute a  good  charge  of  assault  with  in- 
tent to  commit  rape  on  a  female  under 
the  age  of  consent,  the  indictment  must 
aver  that  she  was  of  previous  chaste 
and  virtuous  character.  Young  v.  Ter- 
ritory, 8  Okla.  525. 

4.  People  V.  Totman,  135  Cal.  133. 
See  also  State  v.  Fetterly,  33  Wash. 
599,  wherein  an  indictment  specifying 
the  age  of  the  girl,  but  not  alleging  spe- 
cifically that  she  was  under  the  age  of 
consent,  was  upheld. 

654.  1.  State  v,  Neal,  178  Mo.  ^z- 
See  also  Robinson  v.  State,  118  Ga.  32. 

2.  People  V,  Mosier,  73  N.  Y.  App. 
Div.  5. 

6M.  8.  Reed  v.  Com.,  (Ky.  1903) 
76  S.  W.  Rep.  838;  State  v.  Harris,  150 
Mo.  56;  State  v.  Marsh,  132  N.  Car. 
1000. 

656*  4.  State  v.  Austin,  109  Iowa 
118,  holding  insufficient  an  indictment 
which  alleged  force  but  did  not  allege 
that  the  act  was  against  the  woman's 
will;  State  v.  Marsh,  132  N.  Car.  1000; 
Young  V.  Territory,  8  Okla.  S3o. 

Force  Sufficient  to  Oyercome  Any  Bo- 


Bight  to  Abandon  Allegation  of  Age.  —    tistance    that  the  woman   might  make 


Compare  State  v.  Lee,  zz  Oregon  506. 

General  Allegation.  —  An  indictment 
charging  the  defendant  with  carnal 
knowledge  of  a  female  child  under  the 
age  of  sixteen  years,  without  alleging 
the  specific  age  of  such  child,  has  been 
held  to  be  sufficient.  State  v.  Erickson, 
81  Minn.  134. 

8,   State  V.  Lee,  33  Oregon  506. 

Frevioui    Chaste    Character.  —  Under 


should  be  alleged.  Young  v.  Territory, 
8  Okla.  528. 

657.  1.  People  v,  Bailey,  142  Cal. 
434 ;  Schang  v.  State,  43  Fla.  561 ;  State 
V.  McCullough,  171  Mo.  571;  George  v. 
State,  61  Neb.  669;  Reinoehl  v.  State, 
62  Neb.  619. 

Surplusage.  —  State  v.  Scroggs,  123 
Iowa  649.  See  also  State  v.  Bebb,  (Iowa 
1903)  96  N.  W.  Rep.  714. 
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c.  Female  Mentally  Incapable.  —  See  note  i. 

d.  Form  of  Allegation — (i)    In  General,  —  See 

Felonionily  Did  Baviih  and  Carnally  Know.  —  See  note  4. 
Allegation  that  Act  Waf  Committed  by  Foree  and  Yiolenee.  —  See 


658. 

note  2. 

059. 

note  I. 

(2)   Use  of  Word  '^Ravish.*'  —  See  notes  2,  3. 
660.     In  Indiotmente  for  Aieanlt.  —  See  note  I. 

13.  Joinder  of  Defendants.  —  See  notes  2,  3. 
661.    14.  Joinder  of  Connts  — ^.  In  General  —  BapeandAih 

■anlt  with  Intent  to  Commit.  —  See  note  2. 

Varying  Charges  to  Meet  Age  of  Female.  —  See  note  3. 
Charging    Honoonsent    and    Mental    Inoapaeity    of    Female.  —  See 

note  5. 

Proeeontor  Kot  Compelled  to  Eleot.  —  See  note  6. 
663.     b.   Added  Counts  —  Varions  Meam  of  committing  Offonie. — 

See  note  2. 

n.   IHDICTMEHT  FOB  ATTEMPT  TO  COMMIT.  —  See  note  3. 

663.  Faots  Conititnting  Attempt.  —  See  note  3. 

664.  in.  Pleadihg  ahd  Pboof  —  Vabiaitce.  —  See  note  i. 

Varianoe  at  to  Manner  of  Committing  OiFenie.  —  See  note  2. 

665.  IV.  Yebbict  —  Offevses  of  Diffebeht  Obadbs—  1.  In 

General  —  Conviotion  of  Auault.  —  See  notes  i,  2. 


65§.  1.  State  v.  Austin,  109  Iowa 
118. 

S.   State  r.  Peak,  130  N.  Car.  711. 

4.  Jackson  v.  State,  114  Ga.  861. 

659.  1.  See  State  v,  Delvecchio,  25 
Utah  18. 

8.  McAvoy  v.  State,  41  Tex.  Crim.  56. 

8.  State  V,  Marsh,  132  N.  Car.  1000. 
Compare  State  v.  Hayes,  (S.  Dak.  1903) 
95  N.  W.  Rep.  296,  holding  that  the 
failure  of  the  information  to  contain 
the  word  "  ravish  "  does  not  render  it 
insufficient. 

Female  under  Age  of  Conient. — "  Where 
the  indictment  uses  the  words  '  ravish  ' 
and  '  carnally  know '  in  connection 
with  the  allegation  of  the  age  of 
the  female  as  being  under  the  age  of 
fifteen  years,  there  are  two  distinct  and 
separate  characters  and  kinds  of  rape 
alleged;  that  is,  a  rape  upon  a  female 
under  the  age  of  fifteen  years  with 
force,  and  a  rape  without  force."  Bu- 
chanan V.  State,  41  Tex.  Crim.  127. 

600.  1.  Schang  v.  State,  43  Fla. 
561.  Compare  McAvoy  v.  State,  41  Tex. 
Crim.  56. 

8.    State  V.  Harris,  150  Mo.  56. 
.  8.   Contra,  Trimble  v.  Territory,  (Ariz. 
1903)   71    Pac.   Rep.   934,   holding  that 
under  a   statute  providing   that   aiders 


and  abettors  "  shall  hereafter  be  prose- 
cuted, tried,  and  punished  as  princi- 
pals," they  must  be  indicted  as  prin- 
cipals. 

661*  2.  People  v,  Adams,  72  N.  Y. 
App.  Div.  166. 

8.  State  V.  Scroggs,  123  Iowa  649 
[citing  17  Encyc.  of  PI.  and  Pr.  661^  \ 
McAvoy  V.  State,  41  Tex.  Crim.  56; 
Buchanan  v.  State,  41  Tex.  Crim.  127. 

6.  Want  of  Legal  Age  and  Imbeoilltj 
may  be  joined  in  the  same  indictment. 
State  V.  Trusty,  122  Iowa  82. 

6.  Bigcraft  v.  People,  30  Colo.  298; 
State  V.  Trusty,  122  Iowa  82;  People 
V,  Adams,  72  N.  Y.  App.  Div.  166. 

663.  2.  Com.  V.  Lowe,  (Ky.  1903) 
76  S.  W.  Rep.  119. 

8.  People  r.  Mosier,  73  N.  Y.  App. 
Div.  s. 

663.  8.  See  State  v.  Russell,  64 
Kan.  798. 

664*  1.  Bailey  v.  State,  $7  Neb. 
708. 

By  Force.  —  See  Morgan  v.  State, 
(Tex.  Crim.  1899)  5©  S.  W.  Rep.  718. 

2.  State  V.  Hamey,  (Mo.  1901)  65  S. 
W.  Rep.  946.  But  see  People  v,  Vann, 
129  Cal.  118. 

665.  1.  Bcvers  v.  State,  (Ark.  1904) 
78  S.  W.  Rep.  748;  Schang  v.  Stete, 
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666.  See  notes  i,  2. 

Gon^iotion  of  Attempt.  —  See  notes  3,  4. 

667.  WlMthtt  Proof  of  Bapo  Will  Support  Indiotmont  for  Atttmpt.  — 
See  note  i. 

2.  Conviotion  of  Distinot  OffenM.  —  See  note  3. 

668.  V.  Civil  Actiohs.  — See  note  i. 


43  Fla.  561 ;  People  v,  Dowell,  (Mich. 
1904)  99  N.  W.  Rep.  23;  State  v. 
Blythe,  20  Utah  379. 

665*  8.  State  v.  Love,  106  La.  452; 
Caddell  tr.  State,  (Tex.  Crim.  1903)  72 
S.  W.  Rep.  1015. 

666.  1.  Duggan  v.  State,  116  Ga. 
846. 

8.   State  V.  Desmond,  109  Iowa  72. 

8.   State  V.  Austin,  109  Iowa  iz8. 

Initmotioaf.  —  If  the  defendant  does 
not  request  a  charge  that  he  may,  under 
an  indictment  for  statutory  rape,  be 
convicted    of    an    attempt   merely,    he 


cannot  have  the  case  reversed  on  that 
account.     People    v.    Bailey,    142    Cal. 

434. 
4.  Taylor  v.  State,  44  Tex.  Crim.  153. 

667.  1.  See  State  v.  Harney,  168 
Mo.   167. 

8.  State  V.  Harney,  (Mo.  1901)  65 
S.  W.  Rep.  946. 

668*  1.  Stams  v,  Stevenson,  (Iowa 
1904)  98  N.  W.  Rep.  312,  holding  that 
the  rule  of  criminal  cases  as  to  cor- 
roboration's not  applicable  in  a  civil 
action;  Watson  v.  Wrightsman,  26  Ind. 
App.  437. 
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689.  n  Chabaotxb  of  Suedt  —  EaVITABLB  PBOClBSnie.  — 
See  note  2. 

S.  Provifional  or  Ancillary  Character.  —  See  note  3. 

685.  3.  Compared  with  Other  Bemedies  —  Sort  of  Bqoiubto  Bi»- 
oatioii.  —  See  note  i. 

Oompared  with  AttMhatnt  and  Ii^uaetioii.  —  See  note  3. 

684.    m.  FEVBuro  SiriT  —  1.  General  Bole.  —  See  note  i. 

S.  Exceptions  to  Bnle  — a.  Estates  of  Infants  and 
Lunatics.  —  See  note.  2. 

686.  3.  Commencement  and  Termination  of  Suit  —  See  note  2. 
689.    4.  What  CoDjrtitntes  Pending  Snit— *.  In  Equity  — (2) 

Suits  Against  Corporations  —  (a)  For  Mnolutioii.  —  See  note  i. 

691,  (3)  Suits  Between  Partners  —  (a)  For  Diitolutlon.  ^  See 
note  I. 

69S«    (6)  Miscellaneous  Suits.  —  See  note  2. 

696.  c.  At  Law  — (4)  Supplementary  Proceedings —  "t^x  by 
etatnte.  —  See  note  i. 


683«  8.  Miller  v,  Perkins,  154  Mo. 
629  \,quoting  17  Encyc.  op  Pl.  and  Pr. 
681  et  seq.l ;  Murphy  v.  Fidelity  Mut 
F.  Ins.  Co.,  (Neb.  1903)  95  N.  W.  Rep. 

1023. 

8.  Miller  v,  Perkins,  154  Mo.  629 
[quoting  17  Encyc.  op  Pl.  and  Pr.  68z 
et  seq.2 ;  St.  Louis,  etc.,  R.  Co.  v.  Van- 


quoting  17  Encyc.  op  Pl.  and  Pr.  681 
et  seq. 

686*  8.  Alexandria  Gas  Co.  v. 
Irish,  152  Ind.  535;  Dwelle  v.  Hinde,  8 
Ohio  Cir.  Dec.  177,  18  Ohio  Cir.  Ct 
618;  Popp  V.  Daisy  Gold  Min.  Co.,  27 
Utah  83. 

Before  Servioe  of  eommoni  and  Oem- 


dalia,  103  111.  App.  363 ;  Vila  v.  Grand    plaint.  —  In  the  District  of  Columbia  it 


Island  Electric  Light,  etc.,  Co.,   (Neb. 
1903)  94  N.  W.  Rep.  136. 

683.  1.  Longfellow  v.  Barnard,  58 
Neb.  612. 

8.  Rees  v.  Andrews,  169  Mo.  177, 
citing  17  Encyc.  op  Pl.  and  Pr,  683 
and  supporting  the  whole  text  para- 
graph. 

684.  1.  Miller  v.  Perkins,  154  Mo. 
629  [quoting  17  Encyc.  op  Pl.  and  Pr. 
681  et  seqJ]  ;  Murray  v.  Superior  Ct., 
129  Cal.  628 ;  Winona,  etc..  Traction  Co. 
V,  Collins,  (Ind.  1904)  69  N.  E.  Rep. 
998 ;  Vila  V.  Grand  Island  Electric 
Light,  etc.,  Co.,  (Neb.  1903)  94  N.  W. 
Rep.  1 36 ;  Farwell  v.  Babcock,  27  Tex. 
Civ.  App.  162;  In  re  Brant,  96  Fed. 
Rep.  257  ;  Greene  v.  Star  Cash,  etc.,  Co., 
99  Fed.  Rep.  656. 

t.  Miller  v.    Perkins,    154    Mo.   629, 


is  permissible  in  cases  of  great  emer- 
gency to  appoint  a  receiver  before  the 
summons  and  complaint  are  served. 
Barley  v.  Gittings,  15  App.  Cas.  (D.  C.) 

427. 

689.  1.  Vila  V.  Grand  Island  Elec- 
tric Light,  etc,  Co.,  (Neb.  1903)  94 
N.  W.  Rep.  136. 

691.  1.  Bennett  v.  Smith,  108  Ga. 
466;  Martin  v.  Hurley,  84  Mo.  App. 
670. 

693.  2.  ByStatnte.  —  Huellmantel  v. 
Huellmantel,  124  Cal.  583;  White  v. 
White,  130  Cal.  597. 

696.  1.  Holton  v.  Robinson,  59  N. 
Y.  App.  Div.  45;  Chadeayne  v.  Gwyer, 
83  N.  Y.  App.  Div.  403 ;  Dease  v, 
Reese.  (Supm.  Ct.  Spec.  T.)  39  Misc. 
(N.  Y.)  657;  Laramie  First  Nat.  Bank 
V.  Cook,  (Wyo.  1904)  76  Pac.  Rep.  674. 
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701  •  y.  JUBISDIGTIOH  TO  AppoiVT  —  1  At  Chambers  and  in 
Yaoation  —  statatory  ProTiiioni.  —  See  notes  2,  3. 

708.  VI.  Apflicatioh  —  1.  Parties  —  *.  Against  Whom 
Application  Made  —  (i)  ///  General.  —  See  note  7. 

715.  3.  How  Application  Made  —  *.  For  Receivers  Strict- 
ly Pendente  Lite.  —  See  note  2. 

717.  4.  Hotice  of  Application  —  a.  General  Rule.  —  See 
note  I. 

718.  See  note  i. 

710.  b.  Exceptions  to  Rule— (i)  Where  Defendant  Is 
Nonresident,  —  See  note  i. 

(2^   Where  Loss  Would  Result.  —  See  note  2. 
730.     (3)  Appointment  on  Final  Hearing.  —  See  note  i. 


701.  2.  Miller  v.  Perkins,  154  Mo. 
629;  State  V.  Phoenix  Loan  Assoc,  159 
Mo.  102;  Long  V,  Richardson,  26  Tex. 
Civ.  App.  197 ;  Krohn  v.  Weinberger,  47 
W.  Va.   127. 

8.  Pocatello  First  Nat.  Bank  v.  Bunt- 
ing, 7  Idaho  387. 

708.  7.  Cabaniss  v.  Reco  Min.  Co., 
(C.  C.  A.)   116  Fed.  Rep.  318. 

71ff.  2.  Troughber  v.  Akin,  109 
Tenn.  451. 

717*  1.  O'Donnell  v.  Rock  Springs 
First  Nat.  Bank,  9  Wyo.  408  [citing  17 
En  CYC.  OF  Pl.  and  Pr.  717]  ;  Gilreath 
V.  Union  Bank,  etc.,  Co.,  121  Ala.  204; 
Schilcer  v.  Brock,  124  Ala.  626;  Cum- 
mings  V,  Steele,  6  Idaho  666 ;  English 
V,  People,  90  111.  App.  54 ;  Consolidated 
Stanley  Min.,  etc.,  Co.  v.  Loeber,  96  111. 
App.  128;  Rees  v.  Andrews,  169  Mo. 
177;  Cole  r.  Price,  22  Wash.  18;  North 
American  Land,  etc.,  Co.  v,  Watkins, 
(C.  C.  A.)  109  Fed.  Rep.  10 1 ;  Cabaniss 
V.  Reco  Min.  Co.,  (C.  C.  A.)  116 
Fed.  Rep.  318;  Joseph  Dry  Goods 
Co.  V.  Hecht,  (C.  C.  A.)  120  Fed.  Rep. 
760. 

71§.  1.  Consolidated  Stanley  Min., 
etc.,  Co.  V,  Loeber,  96  111.  App.  128; 
Chambers  v.  Barker,  (Neb.  1902)  89 
N.  W.  Rep.  388. 

Waiver  of  Kotiee.  —  The  requirements 
of  the  Nebraska  statute  in  regard  to 
notice  may  be  waived  by  the  parties 
entitled  thereto.  Farmers,  etc..  Bank 
V.  German  Nat.  Bank,  59  Neb.  229; 
Vcith  V.  Ress,  60  Neb.  52 ;  Murphy  v. 
Fidelity  Mut.  F.  Ins.  Co.,  (Neb.  1903) 
95  N.  W.  Rep.  1022, 

719*  1.  Rees  v.  Andrews.  169  Mo. 
177;  O'Donnell  v.  Rock  Springs  First 
Nat.  Bank,  9  Wyo.  408  [both  cases 
citing  17  Encyc.  op  Pl.  and  Pr.  719]; 
English  V.  People,  90  111.  App.  54. 


2.  Rees  v.  Andrews,  169  Mo.  177; 
O'Donnell  v.  Rock  Springs  First  Nat. 
Bank,  9  Wyo.  408,  both  cases  citing 
17  Encyc.  of  Pl.  and  Pr.  719.  See 
also  the  following  cases : 

Alabama.  —  Culver  v.  Guyer,  129 
Ala.  602. 

Idaho.  —  Cummings  v.  Steele,  6  Idaho 
666. 

Illinois.  —  English  v.  People,  90  111. 
App.  54. 

Ohio,  —  Dwell e  v.  Hinde,  8  Ohio  Cir. 
Dec.  177,  18  Ohio  Cir.  Ct.  618. 

Washington,  —  Cole  v.  Price,  22 
Wash.  18. 

United  States,  —  North  American 
Land,  etc.,  Co.  v,  Watkins,  (C.  C.  A.) 
109  Fed.  Rep.  loi ;  Cabaniss  v.  Reco 
Min.  Co.,  (C.  C.  A.)  116  Fed.  Rep.  318; 
Joseph  Dry  Goods  Co.  v.  Hecht,  (C.  C. 
A.)   120  Fed.  Rep.  760. 

Caa«s  of  Oreat  Emergency.  —  In  every 
instance  of  an  application  for,  the  ap- 
pointment of  a  receiver  before  process 
is  served,  notice  must  be  given  except 
in  cases  of  great  emergency  where  it  is 
impracticable.  And  even  during  the 
pendency  of  the  action  notice  of  an 
application  made  in  vacation  must  be 
given ;  but  no  notice  is  necessary  where 
an  appointment  is  made  in  term  time 
in  a  decree  on  the  merits.  Batson  v, 
Findley,  52  W.  Va.  343. 

Necessity  of  Hearing  After  Appointment. 
—  In  Washington  it  is  permissible  to  ap- 
point a  temporary  receiver  without  notice 
in  case  of  emergency,  but  a  hearing  must 
be  had  within  a  reasonable  time  as  to 
whether  the  receivership  shall  be  made 
permanent.  Haggard  v.  Sanglin,  31 
Wash.  165. 

730,  1.  O'Donnell  v.  Rock  Springs 
First  Nat.  Bank,  9  Wyo.  408,  citing  17 
Encyc.  of  Pl.  and  Pr.  7x9  [720]. 
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795.    c.  Allegation  of  Insolvency.  —  See  note  i. 
738.    d.  Allegation  of  Title  —  xait  Be  ck^nuined  in  Biu.  — 
See  note  i. 
786.    k.  Verification.  —  See  note  2. 

753.     Vm.   COLLATEBAL    AKB    DiBBCT    ATTACK    OK  OBBEB    07 

Appoihtmbht  —  2.  Order  Merely  Irregular.  —  See  note  2. 

755.  In  Aotioni  by  BeoeiTert  and  in  Procaedingt  for  Contempt.  —  See 
note  I. 

760.  IX.  SELECTiOKOFBECEiyEB— 4.  Secommeiiding  Persons 
for  Beoeiver.  —  See  note  i . 

767.  XU  COHTBOL  AKB  DI8POSITIOK  OF  ESTATE  —  2.  Jnrisdio- 
tion  of  Courts  —  b.  Federal  Courts  —  (2)  Receivers  for  National 
Banks.  —  See  note  i . 

771.  4.  Proceedings  to  Obtain  and  Protect  Possession  —  a. 
Against  Parties.  —  See  note  3. 

779.  b.  Against  Strangers  —  (i)  General  Rule.  —  Sec 
note  I. 

774.  (3)  Injunction  to  Protect  Possession,  —  See  note  2. 

775.  6.  Proceedings  Against  Estate  and  Beoeiver  —  a.  LeavB 
of  Court —  (i)  In  General,  —  See  note  3. 


7d5.  1.  Joseph  Dry  Goods  Co.  v, 
Hecht,  (C.  C.  A.)  120  Fed.  Rep.  760 
[citing  17  Encyc.  of  Pl.  and  Pr.  7^53 ; 
Schack  V,  McKey,  100  111.  App.  294. 

739,  1.  Hutchinson  v.  American 
Palace-Car  Co.,  104  Fed.  Rep.  183. 

ySO.  S.  Schilcer  v.  Brock,  124  Ala. 
626  ;  Farmers,  etc.,  Bank  v,  German  Nat. 
Bank,  59  Neb.  229. 

Befeeti  Waived.  —  Gark  v.  Brown, 
(C.  C.  A.)  119  Fed.  Rep.  130. 

7AS.  2.  Alabama,  —  Montgomery  v. 
Enslen,  126  Ala.  654. 

California,  —  Painter  v.  Painter,  138 
Cal.  231. 

Illinois.  —  Vandalia  v.  St.  Louis,  etc., 
R.  Co.,  209  111.  73. 

Indiana. —  Hatfield  v.  Cumraings,  152 
Ind.  280. 

Kansas.  —  Missouri  Pac.  R.  Co.  v. 
Love,  61  Kan.  433. 

Oregon.  —  McNary  v.  Bush,  35  Ore- 
gon 114;  Goodnough  v.  Gatch,  37  Ore- 
gon 5. 

Tennessee.  —  Troughber  v.  Akin,  109 
Tcnn.  451. 

755.  1.  McKay  v.  Van  Kleeck, 
(Mich.  1903)  94  N.  W.  Rep.  367 :  Miller 
V.  Brown,  (Neb.  1901)  95  N.  W.  Rep.  797. 

760,  1.  Polk  V.  Johnson,  160  Ind. 
292. 

767.  1.  Hettinger  r.  Meyers,  81 
Fed.  Rep.  805,  affirmed  (C.  C.  A.)  94 
Fed.  Rep.  370. 


771.  8.  Miles  v.  New  South  Bldg., 
etc.,  Assoc,  95  Fed.  Rep.  919. 

773.  1.  Miles  v.  New  South  Bldg., 
etc.,  Assoc,  95  Fed.  Rep.  919. 

774.  2.  Montgomery  v.  Enslen,  126 
Ala.  654;  Lake  Shore,  etc,  R.  Co.  v. 
Felton,  (C.  C.  A.)  103  Fed.  Rep. 
227. 

77ff  •  8.  AT«rment  of  Leave  to  Sue.  — 
The  complaint,  bill,  or  petition  against 
a  receiver  must  aver  that  leave  has 
been  obtained  to  sue  him  in  his  official 
capacity  or  it  will  be  demurrable. 
Malott  V.  State,  158  Ind.  678;  Peirce 
r.  Jones,  24  Ind.  App.  286 ;  Manker  v. 
Phoenix  Loan  Assoc,  (Iowa  1903)  96  N. 
W.  Rep.  982;  Haag  v.  Ward,  89  Mo. 
App.  186. 

Effect  of  Fidlnre  to  Obtain  LeaTo. — 
In  New  York,  failure  to  obtain  permis- 
sion to  sue  a  domestic  receiver  is  merely 
an  irregularity  punishable  as  contempt, 
but  it  can  be  waived  or  cured  in  any 
part  of  the  action.  Le  Fevre  v.  Mat- 
thews, 39  N.  Y.  App.  Div.  232. 

Service  Before  Entry  of  Order.  —  In 
Marshall  v.  Friend,  (Supm.  Ct.  Spec 
T.)  33  Misc.  (N.  Y.)  443,  where  per- 
mission to  sue  the  receiver  was  ob- 
tained from  the  court  on  notice,  it  was 
held  that  service  of  the  summons  and 
complaint  before  the  entry  of  the  order 
permitting  the  suit  to  be  brought  was 
not  invalid. 
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778.     InUrferenee  with  Property.  —  See  note  I. 
Waiver.  —  See  note  3. 

(2)  Attachment  and  Garnishment.  —  See  note  4. 
77S,    (3)  Levy  of  Execution. —  See  note  i. 
784.     (4)  Actions    Against    Receivers —  (d)  Aotioni  Excepted  — 
Aeti  of  Beoeiver  Ultra  Viree.  —  See  note  I. 

789.  (6)  Statutory  and  Other  Provisions  —  (b)  Butntee  —  In 

General.  —  See  note  2. 

790.  "Act  or  Traniaotion."  —  See  note  2. 

800.    c.  Owner  and  Receiver  as  Defendants  in  Origi- 

NAL  Suits  — (3)  Claims  Against  Owner  Affecting  Estate  —  (b) 
Suing  Owner.  —  See  note  2. 

801.     (0)  Suing  BeoeiTer.  —  See  note  I. 

804.  d.  J  UDGMENTS  AGAINST  RECEIVERS  —  In  Oilleial  Capaeity. 
—  See  note  i . 

808.  Formal  Defeeta.  —  See  note  I. 

809.  e.  Proceedings  in  Name  of  Receiver  —  (2)  Inde- 
pendent Actions  —  (0)  statutory  and  Other  Changee  —  Title  Yeited  in 
Beoeiver  by  Conyeyanoe.  —  See  note  3. 

810.     Statntee  Antboriiing  SeoeiTor  to  Sue.  —  See  note  I. 
814.     BeoeiTor  aa  Bepreeentative  of  Crediton.  —  See  note  3. 
817.     (d)  Sviti  in  Foreign  Jnriidietions.  —  See  note  3. 


778.  1.  Fox  River  Paper  Co.  v. 
Western  Envelope  Co.,  109  IH«  App.  393. 

8.  Fox  River  Paper  Co.  v.  Western 
Envelope  Co.,  109  111.  App.  393. 

4.  Missouri  Pac.  R.  Co.  v.  Love,  61 
Kan.  433  [citing  17  Encyc.  of  Pl.  and 
Pr.  778];  Veith  V.  Ress,  60  Neb.  52; 
Woodhull  r.  Farmer's  Trust  Co.,  11  N. 
Dak.  157;  Goodnough  v.  Gatch,  37  Ore- 
gon 5. 

TTO.  1.  Painter  v.  Painter,  138  Cal. 
331 ;  Goodnough  v.  Gatch,  37  Oregon  5. 

7§4«     1.   Kirk  v.  Kane,  87  Mo.  App. 

27A- 

TM.  8.  Alabama.  —  Civ.  Code  Ala. 
(1896),  9  803,  permits  suit  to  be  brought 
against  a  receiver  in  reference  to  any 
of  his  acts  in  carrying  on  the  business 
without  first  obtaining  leave  of  the  court 
that  appointed  him ;  but  this  authoriza- 
tion does  not  extend  to  suits  for  the 
corpus  of  the  estate  intrusted  to  the  re- 
ceiver. Baker  v.  Carraway,  133  Ala. 
502. 

790.  2.  Clukies  v.  New  York  Bank, 
74  N.  Y.  App.  Div.  38,  citing  17  Encyc. 
OF  Pl.  and  Pr.  789,  790. 

800.  2.  McDermott  v.  Crook,  20 
App.  Cas.  (D.  C.)  465 ;  Flynn  v.  Furth, 
25  Wash.  105. 

§01  •  1.  Contra.  —  Lawson  v.  Dunn, 
(N.  J.  1901)  49  Atl.  Rep.  1087. 


§04.  1.  Co  wen  v.  Merriman,  17 
App.  Cas.  (D.  C.)  186  iciting  17  Encyc. 
OP  Pl.  and  Pr.  804]  ;  Robinson  v.  Kirk- 
wood,  91  111.  App.  54;  Malott  V.  Woods, 
109  III.  App.  512. 

§05*  1.  Cowen  v.  Merriman,  17 
App.  Cas.  (D.  C.)  1 86  [citing  17  Encyc. 
OF  Pl.  and  Pr.  804  (805)] ;  Robinson  v, 
Kirkwood,  91  111.  App.  54. 

§09,  8.  Howarth  v.  Lombard,  175 
Mass.  570 ;  Homer  r.  Barr  Pumping 
Engine  Co.,  i8(y  Mass.  163;  Murtey  v. 
Allen,  71  Vt.  377;  Oliver  v,  Garke, 
(C.  C.  A.)  106  Fed.  Rep.  402. 

§10.  1.  Persons  r.  Gardiner,  (Supm. 
Ct.  Spec.  T.)  26  Misc.  (N.  Y.)  663. 

§14.  8.  Exceptioni  to  Bole.  —  Sim- 
mons V,  Taylor,  106  Tenn.  729,  citing 
17  Encyc.  of  Pl.  and  Pr.  816  [814], 
note. 

§17.  8.  Howarth  v.  Lombard,  175 
Mass.  570;  Homer  v.  Barr  Pumping 
Engine  Co.,  180  Mass.  163;  Murtey  v. 
Allen,  71  Vt.  Z77'*  Wigton  v.  Bosler, 
102  Fed.  Rep.  70.  But  see  Hale  v. 
Tyler,   104  Fed.  Rep.  757. 

Modification  of  Doctrine.  —  "A  re- 
ceiver has  not  the  absolute  right  to  sue 
in  the  courts  of  a  foreign  state  outside 
of  the  jurisdiction  of  his  appointment ; 
yet  he  may,  as  matter  of  comity,  main- 
tain suits  in   foreign  courts  where  no 
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818.     What  BMeirer  Ii  Aidgnee  or  Tnutae.  —  See  note  I. 
890,     (a)  Leave  to  Sue  —  Exoeptione  to  Bule.  —  See  note  I. 

BeoeWer  Begarded  m  Awignee.  —  See  note  2. 
831,     Veoeefitj   to    Allege    that    Leaye    Has    Been    Obtained.  —  See 
note  2. 

838.  (h)  Bemedy  and  Pleading!  —  cc.  Alleging  Capacity  to  Sub.  — 
See  note  2. 

839.  See  note  i. 

830«     Demnrrert  and  Aniwer.  —  See  note  2. 

833.    8.  Sales  by  Beceiven  —  a.  In  General.  —  See  note  2. 
833.    b.  Notice  Before  Ordering  or  Confirming.  — 

See  note  i. 

837.    XIV.  AocowTB  OF  Reoeivebb  —  4.  PaAsing  Accounts  — 

a.  Reference  to  Master.  —  See  note  6. 

840.  XY.  CoxPEKSATiON,  Expenses,  and  Costs.  —  2.  Compen- 
sation of  Beceiyer  and  General  Expenses  —  a.  When  Appoint- 
ment Erroneous  or  Void.  —  See  note  2. 

843.  b.  When  Appointment  Valid  —  (2)  Applicant  Un- 
successful in  Pending  Suit.  —  See  note  2. 


detriment  to  the  creditors  residing  in 
such  foreign  jurisdiction  will  result." 
Small  V.  Smith,  14  S.  Dak.  621,  wherein 
Fuller,  P.  J.,  dissented  and  quoted  17 
Encyc.  op  Pl.  and  Pr.  817. 

WalTor  of  Isoapadty  to  Sne.  —  When 
a  receiver  has  not  obtained  permission 
from  the  court  of  a  foreign  jurisdiction 
to  bring  suit  in  that  jurisdiction,  the 
objection  must  be  taken  at  the  trial  of 
the  action,  or  it  will  be  waived.  Per- 
son V,  Leary,  126  N.  Car.  504. 

81  §•  1.  Hallam  v,  Ashford,  70  S. 
W.  Rep.  197,  24  Ky.  L.  Rep.  870. 

Action  Maintainable,  as  Xatter  of 
Comity.  —  Le  Fevre  v.  Matthews,  39 
N.  Y.  App.  Div.  232;  Small  v.  Smith,  14 
S.  Dak.  621 ;  Lewis  v,  American  Naval 
Stores  Co.,  119  Fed.  Rep.  391. 

But  the  doctrine  of  comity  will  never 
be  extended  so  as  to  permit  a  receiver 
to  bring  in  a  foreign  state  a  suit  that 
is  in  conflict  with  the  rights  of  domestic 
creditors  to  the  property  involved. 
Ward  V.  Pacific  Mut.  L.  Ins.  Co.,  135 
Cal.  235. 

S90.  1.  Hale  v.  Harris,  (Iowa  1900) 
83  N.  W.  Rep.  1046. 

2.  A  Beoeiver  Appointed  in  Supplemen- 
tary Proeeedingfs  need  not,  under  the 
Wisconsin  statute,  obtain  leave  of  the 
court  before  bringing  suit.  Wisconsin 
Trust  Co.  V.  Jenkins,  no  Wis.  531. 

831,  8.  Morgan  v,  Bucki,  (Supm. 
Ct.   Spec.  T.)    30   Misc.    (N.  Y.)   245; 


Garden  v.  Garden,  (Supm.  Ct.  Spec.  T.) 
34  Misc.  (N.  Y.)  97. 

§3§.  2.  Taylor  V.  Canaday,  155  Ind. 
671,  rehearing  denied  155  Ind.  678; 
Robison  v.  Wolf,  27  Ind.  App.  683; 
Hagerman  v.  Thomas,  (Neb.  1901)  96 
N.  W.  Rep.  631;  Person  v,  Leary,  126 
N.  Car.  504. 

839.  1.  Darner  v.  Gatewood,  (Neb. 
1902)  89  N.  W.  Rep.  603. 

830.  2.  Hagerman  v.  Thomas,  (Neb. 
1901)  96  N.  W.  Rep.  631. 

833,  2.  Pocatello  First  Nat.  Bank 
V,  Bunting,  7  Idaho  403,  per  Quarles, 
J.,  dissenting,  citing  17  Am.  and  Eng. 
Encyc.  of  Law  [Encyc.  of  Pl.  and  Pr.] 
832. 

833.  1.  Pocatello  First  Nat.  Bank 
V.  Bunting,  7  Idaho  387,  per  Quarles,  J., 
dissenting,  quoting  17  Encyc.  of  Pl. 
AND  Pr.  833. 

Contra.  —  In  Idaho  it  is  held  that  a 
judge  at  chambers  can  make  an  ex  parte 
order  for  a  receiver  to  sell  property. 
Pocatello  First  Nat.  Bank  v.  Bunting, 
7  Idaho  387. 

837.  6.  McAnrow  r.  Martin,  183 
111.  467;  Felton  V.  Felton,  47  W.  Va. 
27, 

840.  2.  McAnrow  v.  Martin,  183 
Til.  467 ;  Link  Belt  Machinery  Co.  v, 
Huphes,  19s  111.  413;  Sheldon  r.  Parker, 
(Neb.  1903)  95  N.  W.  Rep.  1015. 

842.  2.  Clark  v.  Brown,  (C.  C.  A.) 
119  Fed.  Rep.  130. 
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843.  d.  How  AND  When  Compensation  of  Receiver 
Allowed  —  (i)  How  Allowed.  —  See  note  i. 

Evidence.  —  See  note  5- 
848.    4.  Costs  and  Expenses  Incurred  by  Beceiver.  —  See  note  i . 

847.  XTI.  Bemoyal  and  Disghabge  of  Bsceiyees — 2.  When 
Discharge  Is  Matter  of  Right.  —  See  note  2. 

848,  See  note  i. 

8S9.  XVU  Actions  on  Beceitebs'  Bonds  — 1.  Bemedy.  — 
See  note  i. 

8S4.  Xym.  Appeal  and  Beyiew — 1.  Orders  Appointing, 
Vacating  Appointment,  Discharging,  Etc.  —  b.  Order  Final  in 
Effect-  —  See  note  2. 

856,    c.  Statutory  Appealability.  —  See  note  3. 

858.  e.  Supersedeas  or  Bill  of  Review.  —  See  note  4. 
/.  Certiorarl  —  See  note  6. 

859,  A.  Prohibition.  —  See  note  3. 

861.   J.  Compliance  with  Statute,  —  See  note  2. 

869.  k.  From  Order  Appointing  Receiver  or  Refus- 
ing TO  Vacate  Order.  —  See  notes  2,  3. 

865.    /.  Discretion  —  (i)  In  General.  —  See  note  i. 
867.    m.  Consideration  of  Pleadings.  —  See  note  3. 

870.  n.  Who  May  Complain  —  (2)  Appeal  by  Receiver 
from  Order  of  Removal.  —  See  note  2. 


943.  1.  Culver  v.  H.  R.  Allen  Sr. 
Medical,  etc.,  Assoc,  206  111.  40,  citing 
17  En  CYC.  OF  Pl.  and  Pr.  843. 

6.  Culver  v,  H.  R.  Allen  Sr.  Medical, 
etc.,  Assoc,  206  111.  40,  \,citing  17 
Encyc.  of  Pl.  and  Pr.  843,  and  support- 
ing the  whole  text  paragraph]  ;  Spears 
V,  Thomas,  (Ky.  1902)  70  S.  W.  Rep. 
1060. 

S4d.  1.  Elk  Fork  Oil,  etc,  Co.  v, 
Foster,  (C.  C.  A.)  99  Fed  Rep.  495. 

S4T.  8.  Fountain  v.  Mills,  iii  Ga. 
122,  quoting  17  Encyc.  of  Pl.  and  Pr. 

847. 

848.  1.  Fountain  v.  Mills,  xii  Ga. 
122,  quoting  and  following  17  Encyc. 
OF  Pl.  and  Pr.  848. 

M3.  1.  Kirker  v.  Owings,  (C.  C. 
A.)  98  Fed.  Rep.  499. 

M4*  8.  Levy  v.  Rossel,  82  Miss. 
68. 

856.  8.  For  EzampleB  of  Becent  Stat- 
ntM  of  the  kind  referred  to  in  the  text 
see  McAnrow  v.  Martin,  183  III.  467, 
decided  under  Starr  &  Curt.  Annot. 
Stat.  111.  (1896),  c  no,  par.  107;  Rum- 
ney  v.  Donovan,  28  Mont.  69,  decided 
under  Code  Civ.  Pro  Mont.,  §  1722,  as 
amended  by  Laws  Mont.  1899,  P.  Z35 ; 
Joseph  Dry  Goods  Co.  v.  Hecht,  (C.  C. 


A.)  120  Fed.  Rep.  760,  decided  under 
Act  Cong.  June  6,  1900,  c.  803,  31  U.  S. 
Stat,  at  L.  660. 

85§.  4.  Troughber  v.  Akin,  109 
Tenn.  451. 

6.  Cummings  v.  Steele,  6  Idaho 
666. 

§59,  8.  Murray  v,  Superior  Ct.,  129 
Cal.  628. 

§61.  8.  Vandalia  v.  St.  Louis,  etc., 
R.  Co.,  209  111.  73, 

863*  8.  Troughber  v.  Akin,  109 
Tenn.  451. 

8.  Forrester  v.  Boston,  etc.,  Consol. 
Copper,  etc.,  Min.  Co.,  22  Mont.  430. 

865*  1.  Wood  V,  Grayson,  16  App. 
Cas.  (D.  C.)  174;  St.  Louis,  etc,  R.  Co. 
V,  Vandalia,  103  111.  App.  363;  O'Don- 
nell  V,  Rock  Springs  First  Nat.  Bank, 
9  Wyo.  408;  Universal  Sav.,  etc,  Co. 
V.  Stonebumer,  (C.  C.  A.)  113  Fed. 
Rep.  251 ;  Briggs  v.  Neal,  (C.  C.  A.) 
120  Fed.  Rep.  224. 

867.  3.  Tuttle  v.  Blow,  163  Mo. 
625,  citing  17  Encyc  of  Pl.  and  Pr. 
867. 

870.  8.  Sutton  v,  Weber,  100  111. 
App.  360;  Witherbee  v.  Witherbee,  55 
N.  Y.  App.  Div.  151,  both  cases  citing 
17  Encyc  of  Pl.  and  Pr.  870. 
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8T9.   /.  Effect  of  Appeal  —  Supersedeas.  —  See  note  3. 
875.    2.  Orders  and  Decrees  in  Pending  Suit  —  a.  By  Receiver 

—  Parional  Bights  Involved.  —  See  notes  1 ,  2. 

Xstabliihiiig  or  Denying  Claims.  —  See  note  3. 
877.     Where  Order  Is   Hade  that   SeeeiTor  Pay  Out  of  Funds.  —  See 
note  I. 

878,  b.  By  Other  Parties  Interested  —  (2)  Compen- 
sation and  Allowances  —  Hatters  of  Discretion.  —  See  note  2. 

879.  (3)  Adjudicating  Claims^  Approving  Accounts ^  Direct- 
ing Distribution^  Etc,  —  See  note  i. 

881,    (4J  Order  of  Sale,  —  See  notes  2,  3. 

889.  (5)  Directions  and  Orders  Pertaining  to  Management  of 
Estate,  —  See  note  i . 

88tS.  3.  Proceedings  By  and  Against  Beceivers  —  d.  Appeal 
BY  Receiver  from  Final  Judgment.  —  See  note  2. 


673.  8.  Continental  Nat.  Bldg., 
etc.,  Assoc.  V.  Scott,  41  Fla.  421. 

876*  1.  See  Sutton  v.  Weber,  100 
111.  App.  360. 

Denying  All  Compeneation.  —  The  re- 
ceiver is  entitled  to  appeal  if  the  court 
appointing  him  denies  him  all  compen- 
sation for  his  services.  McAnrow  v. 
Martin,  183  111.  467. 

2.  Felton  v.  Felton,  47  W.  Va.  27. 

8.  Bosworth  v.  St.  Louis  Terminal  R. 
Assoc,  174  U.  S.  182.  Compare  Sutton 
V.  Weber,  100  111.  App.  360. 

S77«  1.  Merriam  v.  Victory  Min. 
Co.,  37  Oregon  321. 

§79.  2.  Welch  v,  Renshaw,  14 
Colo.  App.  526;  Culver  v.  H.  R.  Allen 
Sr.  Medical,  etc.,  Assoc,  206  111.  40 ; 
Spears  v,  Thomas,  (Ky.  1902)  70  S.  W. 


Rep.  1060 ;  Kerslake  v.  Brower  Lumber 
Co.,  40  Oregon  44;  Braman  v.  Farmers' 
L.  &  T.  Co.,  (C.  C.  A.)  114  Fed.  Rep. 
18. 

879.  1.  State  v.  Nebraska  Sav., 
etc..  Bank,  61  Neb.  496;  Houston  First 
Nat.  Bank  v,  Ewing,  (C.  C.  A.)  103 
Fed.  Rep.  168. 

8S1.  2.  Pocatello  First  Nat.  Bank 
V.  Bunting,  7  Idaho  387;  State  v.  Faw- 
cett,  60  Neb.  393. 

8.  Compare  Pocatello  First  Nat  Bank 
V,  Bunting,  7  Idaho  387. 

88d*  1.  Stewart  v,  Marion  Trust 
Co.,  155  Ind.  174;  Hunt  v,  Illinois 
Cent.  R.  Co.,  96  Fed.  Rep.  644. 

8§ff.  2.  Pocatello  First  Nat.  Bank 
V.  Bunting,  7  Idaho  27,  quoting  17 
En  CYC.  OF  Pl.  and  Pr.  885, 
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888.     L  VEHUE  —  Property  Stolen  in  Foreign  Coontry.  —  See  note  3. 
n.  IHBIOTMENT.  —  1.  In  General  —  indictment  Moit  Cbarge 
Snential  Elements.  —  See  note  4. 

When  Framed  under  Statute.  —  See  note  5. 

800.    4.  Description  of  Property  —  As  in  Laroeny.  —  See  note  i . 

DeilnitenesB  and  Certainty.  —  See  note  2. 

Description  of  Koney.  —  See  note  4. 
891.     5.  Ownership  —  Ownership  of  Property  Mnst  Be  AUeged.  —  See 
notes  2,  3. 

893.     Property  Belonging  to  Corporation  or  Partnership.  —  See  note  2. 

893.    6.  That  Property  Has  Been  Stolen  —  a.  Fact  of  Theft 
—  General  Fact.  —  See  note  I . 

But  Particulars  of  Theft.  —  See  note  2. 


S§§.  8.  Beoeiving  in  One  State  Goods 
Stolen  hi  Another.  —  Curran  v.  State, 
(Wyo.  1904)  76  Pac.  Rep.  577. 

4.  Semon  v.  State,  158  Ind.  55. 

5.  People  V.  Tilley,  135  Cal.  61; 
Semon  v.  State,  158  Ind.  55. 

§90.  1.  Stone  v.  Com.,  (Ky.  1902) 
67  S.  W.  Rep.  841 ;  State  v.  Hanna, 
35    Oregon    195. 

8.   Brown  v.  State,  116  Ga.  559. 

Seasonable  Certainty  Sufficient.  — 
Where  an  indictment  described  the  ani- 
mal alleged  to  have  been  received  as  a 
bay  gelding  with  both  hind  feet  white, 
whereas  the  animal  had  but  one  white 
hind  foot,  and,  according  to  the  wit- 
nesses, was  brown,  or  bay  or  brown,  in 
color,  there  was  held  to  be  no  fatal 
variance  between  the  allegation  and  the 
proof.  Goldsberry  v.  State,  (Neb.  1902) 
92  N.  W.  Rep.  906. 

A  description  of  the  property  as  "  two 
horses  and  thirty  mares  and  twenty 
geldings  "  belonging  to  the  prosecuting 
witness  is  sufficient.  State  v,  Hanna, 
35  Oregon  195. 

Where  Only  a  Portion  of  the  Stolen  Prop- 
erty Was  Beoeived  the  indictment  must 
describe  that  portion  so  as  to  distin- 
guish it  from  the  entire  property  stolen. 
Gabriel  v.  State,  44  Fla.  57. 

4.  Statement  of  Amount  Snlfident.  — 
In  Kentucky  it  has  been  held  that  ^n 


indictment  describing  the  money  alleged 
to  have  been  received  as  "  of  the  value 
of  one  hundred  dollars  and  of  other 
value  of  twenty  dollars  and  over "  is 
sufficient,  without  specifying  the  de- 
nomination or  kind.  Stone  v.  Com., 
(Ky.  1902)  67  S.  W.  Rep.  841. 

891,  2.  State  v.  Wright,  2  Penn. 
(Del.)  228;  State  v.  Pollock,  (Mo.  App. 
1904)  79  S.  W.  Rep.  980,  the  latter  case 
holding  that  an  objection  for  failure  to 
name  the  owner  is  available  when  made 
for  the  first  time  on  appeal. 

8.  Stamps  Stolen  from  Post  Office.  — 
An  indictment  for  receiving  postage 
stamps  which  had  been  stolen  from  a 
post  office  is  not  defective  in  failing  to 
allege  ownership  of  the  stamps  in  the 
United  States.  Kirby  v.  U.  S.,  174  U. 
S.  47. 

893.  2.  Snificiency  of  Averment. — 
The  designation  of  the  owner  as  *'  But- 
ler Bros."  names  no  individual  and 
describes  no  partnership  or  corporation 
as  such,  and  hence  does  not  point  out 
or  individuate  the  owner  of  the  goods. 
State  V.  Pollock,  (Mo.  App.  1904)  79 
S.  W.  Rep.  980. 

§93.  1.  State  v.  Druxinman,  34 
Wash.  257. 

2.  Trail  v.  State,  (Tex.  Crim.  1900) 
57  S.  W.  Rep.  92;  State  v.  Druxinman, 
34  Wash.  257. 
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894. 

CEIVED. 

895. 

896. 
897. 


898. 
note  2. 


b.  Name  of  Thief  or  Person  from  Whom  Re- 

—  See  notes  i,  2. 
TliAt  Hame  Wu  Vnknowii.  —  See  note  4. 

7.  Intent.  —  See  note  4. 

With  Intent  to  Defraud  Owner.  —  See  note  5. 

8.  Onilty  Knowledge.  —  Sec  note  i. 

10.  Joinder  of  Counts  and  Offenses. — See  note  i. 

Sereral  Artielet  SeeeiTed  at  Different  Times.  —  See  note  4. 

UL  IHBTBVCTIONS.  —  See  note  6. 

Invading  ProTinee  of  Jury.  —  See  note  I. 

IV.  TSBDICT,  JUDGIISHT,  AVD  SEHTEVCS  —  Yerdiet.  —  See 


894.  1.  Semon  v.  State,  158  Ind. 
55  {.quoting  17  Encyc.  of  Pl.  and  Pr. 
893,  894] ;  State  v.  Wright,  2  Penn. 
(Del.)  228;  State  v.  Guild,  149  Mo. 
370;   Territory  v.   Claypool,   (N.   Mex. 

1903)  71  Pac.  Rep.  463;  State  v,  Banna, 
35  Oregon  195 ;  Curran  v.  State,  (Wyo. 

1904)  76  Pac.  Rep.  577 ;  Kirby  v,  U.  S., 
174  U.  S.  47. 

8.  Kirby  v.  U.  S.,  174  U.  S.  47. 

4.  Semon  v.  State,  158  Ind.  55;  Hen- 
ningberg  v.  State,  (Tex.  Crim.  1903)  72 
S.  W.  Rep.  175- 

There  It  Ho  Varianee  between  an  in- 
formation and  the  proof  in  that  the  in- 
formation alleges  that  the  goods  were 
taken  by  an  unknown  person,  while  the 
trial  discloses  the  thief,  where  there  is 
no  evidence  that  the  prosecuting  attor- 
ney  had  knowledge  as  to  the  identity 
of  the  thief  when  he  filed  the  informa- 
tion. Curran  v.  State,  (Wyo.  1904)  76 
Pac.  Rep.  577. 

Allegation  of  Hame  Treated  at  Snrplns- 
age. —  Curran  v.  State,  (Wyo.  1904) 
76  Pac.  Rep.  577. 

§95.  4.  See  Darrah  v.  State,  65 
Neb.  201. 

In  Hew  York.  —  See  People  v.  Hart- 
well,  166  N.  Y.  361,  reversing  55  N.  Y. 
App.  Div.  234. 

5.  Anderson  v.  State,  130  Ala.  126; 
Darrah  v.  State,  65  Neb.  201. 

§96*  1.  Anderson  v.  State,  130  Ala. 
126. 

"Feloniously"  Hot  Equivalent  to 
"  Knowingly."  —  People  v.  Hartwell, 
166  N.  Y.  361,  reversing  55  N.  Y.  App. 
Div.  234. 

Averments  Held  to  Be  Boffioient.  —  See 
Semon  v.  State,  158  Ind.  55. 

S97.  1.  Stone  v.  Com.,  (Ky.  1902) 
67  S.  W.  Rep.  841 ;  State  v,  Adams,  133 
N.  Car.  667. 


HoUe  Proeeqni  as  to  Lareeny  Count. — 

In  Alabama  larceny  and  receiving  stolen 
goods  cannot  be  charged  in  the  same 
indictment,  the  former  being  a  felony 
and  the  latter  a  misdemeanor,  and  upon 
demurrer  for  misjoinder  it  was  held 
to  be  permissible  for  the  court  to  al- 
low the  prosecuting  attorney  to  enter 
a  nolle  prosequi  as  to  the  count  charg- 
ing the  larceny.  Gibbs  v.  State,  130 
Ala.  loi. 

4.  Election  by  Proeeoutor  Between  Dif- 
ferent Transaction!.  —  Where  Two  Per- 
sons Are  Charged  in  a  single  count  with 
receiving  stolen  goods  and  the  proof 
tendered  relates  to  different  transac- 
tions, the  court  will  compel  the  prose- 
cutor to  elect  on  which  transaction  and 
against  which  defendant  he  will  ask 
for  a  verdict.  Wheeler  v.  State,  76 
Miss.    265. 

6.  Fraudulent  Intent.  —  A  charge 
which  takes  no  account  of  the  question 
of  fraudulent  intent  is  fatally  errone- 
ous. Goldsberry  v.  State,  (Neb.  1902) 
92  N.  W.  Rep.  906. 

Instruotiona  Heed  Hot  Be  Beiterated.  — 
People  V.  Solomon,  125  Cal.  xix,  58 
Pac.  Rep.  55 ;  People  v,  Ammon,  92  N. 
Y.  App.  Div.  205. 

Guilty  Knowledge.  —  It  is  erroneous 
to  instruct  the  jury  that  knowledge  or 
belief  by  the  accused  that  the  goods 
were  stolen  is  not  necessary  if  the  cir- 
cumstances were  sufficient  to  have  in- 
duced a  person  of  ordinary  observa- 
tion so  to  believe.  Cohn  v.  People,  197 
111.  482;  State  V.  Cxoldman,  65  N.  J.  L. 
394. 

898.  1.  For  Initruotions  Held  to  Be 
Erroneous  see  Schultz  v.  People,  210 
III.  196;  Com.  V,  Light,  195  Pa.  St 
220;  Trail  v.  State,  (Tex.  Crim.  1900) 
57  S.  W.  Rep.  92. 
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898«     General  Yardiot  on  Indictment  Containing  SeToral  Connti.  —  See 
note  5. 


S99.  2.  State  v.  Pollock,  (Mo.  App. 
1904)  79  S.  W.  Rep.  980.  See  also 
People  V.  Tilley,  135  Cal.  61. 

6.  Instrnctions  Confined  to  One  Ck>nnt.— 
Where  the  indictment  charged  larceny 
in  one  count  and  receiving  stolen  goods 


in  another,  and  the  instructions  related 
only  to  the  first  count,  it  was  held 
that  a  conviction  on  the  second  count 
should  be  set  aside  and  that  a  new  trial 
should  be  granted.  State  v.  Adams,  133 
N.  Car.  667. 


RECORDARI. 


.* 


903.     Vn.   PB0CEEDIHG8  SUBSEaUEHT  TO  BSTTnUT  07  WBIT 

Docketing  Canse.  —  See  note  9. 
904.    See  note  3. 


903.  9.  Failure  to  Haye  Canse  Dock- 
eted. —  Where  a  defendant  who  has  se- 
cured a  writ  of  recordari  fails  to  give 
the  required  bond  or  to  have  the  cause 
docketed  at  that  term  or  at  the  next 
succeeding  term  of  the  Superior  Court, 
the  plaintiff  has  a  right,  on  motion  at 
the  following  term,  to  have  the  cause 
docketed  and  dismissed.  Johnson  v. 
Grand  Fountain,  etc.,  135  N.  Car.  385. 


004,    8.  Review  on  GoneralAppeaL  — 

While  no  appeal  lies  from  a  refusal  to 
dismiss  the  writ,  such  refusal  not  being 
a  final  judgment,  an  exception  properly 
noted  brings  such  ruling  up  for  review 
on  an  appeal  from  an  order  of  the  court 
setting  aside  a  verdict  and  granting  a 
new  trial  for  a  supposed  error  of  law. 
Johnson  v.  Grand  Fountain,  etc.,  135 
N.   Car.  385. 
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907,  n.  Defihitioh.  —  See  note  i. 

908.  ni.  MAKina  Up  Recoed  —  2.  Docket  EntrieB  or  Minutes — 
Judge's  XinutM.  —  See  note  I. 

910.  IV.  CoETEOL  07  CointT  OVES  Becoed  —  1.  In  General  — 

Power  to  Amend  or  Correct.  —  See  note  I. 

911.  2.  Character  of  Control  —  inherent  Power.  —  See  note  2. 
913.    3.  Courts  Possessing  Control  —  eenena  or  Limited  JnriMiiction. 

—  See  note  i. 

4.  Extent  of  Control  —  showing  Jodioial  Aetion.  —  See  note  3. 


907.  1.  Hiitory  of  Bnit.—  See  Bolter 
V.  Kozlowski,  211  111.  79. 

9M.  1.  Gardner  v.  People,  100  111. 
App.  254. 

910.  1.  Alabama,  —  Ware  v,  Kent, 
123  Ala.  427;  Marks  v.  State,  135  Ala. 

69.       • 

California,  —  Homeseekers'  Loan  As- 
soc. V.  Gleeson,  133  Cal.  312;  Matter 
of  Willard,  139  Cal.  501 ;  Canadian,  etc., 
Mortg.,  etc.,  Co.  v.  Clarita  Land,  etc., 
Co.,  140  Cal.  672;  Fay  v.  Stubenrauch, 
141   Cal.  573. 

Florida.  —  Mitchell    v.    State,     (Fla. 

1903)  33    So.    Rep.    1009 ;    Cooper    v. 
State,  (Fla.  1904)  36  So.  Rep.  53. 

Georgia.  —  Cribb  v.  State,  118  Ga. 
316. 

Illinois,  —  Knefel  v.  People,  187  111. 
212;  Hubbard  v.  People,  197  111.  15; 
Bolter  V,  Kozlowski,  211  111.  79;  Chi- 
cago V,  Wolf,  86  111.  App.  286 ;  Consoli- 
dated Coal  Co.  V,  Oeltjen,  91  111.  App. 
123,  afKrmed  189  111.  85;  Werner  v. 
Evans,  94  111.  App.  328 ;  Denhard  v. 
Dunbar,  98  111.  App.  266^'  Metz  v,  Mc- 
Avoy  Brewing  Co.,  98  111.  App.  584. 

Indiana.  —  Brittenham  v.  Robinson, 
22  Ind.  App.  536. 

Iowa.  —  McConnell  v.  Avey,  117  Iowa 
282;  Streeter  v,  Gleason,  120  Iowa  703; 
Ormsby  v.  Graham,  123  Iowa  202; 
Hull  V.  Eby,  123  Iowa  257. 

Louisiana.  —  State  v.  Bouline,  107 
La.  454. 

Maine,  —  Thomas  v,  Thomas,  98  Me. 
184. 

Minnesota.  —  Clements  v.  Utley, 
(Minn.  1904)  98  N.W.  Rep.  188;  North- 
western L..  etc.,  Co«  V.  Gippe,  (Minn. 

1904)  99  N.  W.  Rep.  364. 


Missouri,  —  Stevenson  v.  Black,  168 
Mo.  549 ;  Webb  v,  Elliott,  75  Mo.  App. 
557;  Gilmore  v.  Harp,  92  Mo.  App. 
386. 

Nebraska. — Morrill  v,  McNeill,  (Neb. 
1901)  91  N.  W.  Rep.  601;  Coxe  v. 
Omaha  Coal,  etc.,  Co.,  (Neb.  1903)  94 
N.  W.  Rep.  519.  See  also  Colby  v. 
Maw,  (Neb.  1901)  95  N.  W.  Rep.  677. 

North  Carolina.  —  Kerr  v.  Hicks,  131 
N.  Car.  90;  Ricaud  v.  Alderman,  132 
N.  Car.  62, 

Pennsylvania,  —  Road  in  North  Frank- 
lin Tp.,  8  Pa.  Super.  Ct.  358 ;  Road 
in  Pocono  Tp.,  22  Pa.  Co.  Ct.  105. 

Texas.  —  Carothers  v,  Lange,  (Tex. 
Civ.  App.  1900)  55  S.  W.  Rep.  580; 
Tillman  v.  Peoples,  28  Tex.  Civ.  App. 
233 ;  Wilson  v.  State,  (Tex.  Crim.  1903) 
74  S.  W.  Rep.  315;  Baum  v.  Corsicana 
Nat.  Bank,  (Tex.  Civ.  App.  1903)  75 
S.  W.  Rep.  863. 

Washington.  —  Cunningham  v.  Spo- 
kane Hydraulic  Min.  Co.,  20  Wash. 
452;  Sears  v.  Kilboume,  28  Wash.  194. 

West  Virginia.  —  Vance  v.  Ravens- 
wood,  etc.,  R.  Co.,  53  W.  Va.  338. 

United  States,  —  L3mah  v.  U.  S.,  106 
Fed.  Rep.  121 ;  In  re  Welty,  123  Fed. 
Rep.  122. 

911.  8.  Fay  v.  Stubenrauch,  141 
Cal.  573;  People  v.  Ward,  141  Cal.  628; 
Roberson  v.  State,  (Fla.  1903)  34  So. 
Rep.  294;  Knefel  v.  People,  187  111. 
212;  Bolter  V,  Kozlowski,  211  111.  79; 
Ormsby  v.  Graham,  123  Iowa  202; 
Cooper  V.  Cooper,  51  N.  Y.  App.  Div. 
595 ;  Ricaud  v.  Alderman,  132  N.  Car. 
62. 

919.     1.   Cribb  V.  State,  118  Ga.  316. 

8.  Gardner  v.   People,    100   111.  App. 
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914*     Oornetion  of  Cltrioal  Errors. —  See  note  I. 

Siitoring  DefMOd  or  Loit  Booordi.  —  See  note  2. 

In  Criminal  Gaioi.  —  See  note  3. 

T.  AXEKDIIEVT,    COBBECTIOK,    AKD     EVTBT    HUVC     PBO 

Tmro — 1.  Manner  of  Making  Application  —  a.  By  Motion  or 
Petition.  —  See  note  4. 

9 15.  Dnring  Tom.  —  See  note  i. 
Error  of  Form.  —  See  note  2. 

916.  c.  By  Appeal.  —  See  note  3. 


254,  citing  17  Encyc.  of  Pl.  and  Pr. 
9x2.    See  also  the  following  cases : 

Alabama.  —  Wilmerding  v.  Corbin 
Banking  Co.,   126  Ala.  268. 

California.  —  O'Brien  v.  O'Brien,  124 
Cal.  422 ;  Matter  of  Potter,  141  Cal.  424. 

Connecticut,  —  Goldreyer  v.  Cronan, 
76  Conn.  X13. 

Indiana,  —  Stone  v.  Stone,  158  Ind. 
628;  Chicago,  etc.,  R.  Co.  v.  State,  159 
Ind.  237;  Johnson  v.  Foreman,  24  Ind. 
App.  93 ;  Rader  v.  Sheets,  26  Ind.  App. 
479;  Dorsey  v,  Dorsey,  29  Ind.  App. 
248. 

Iowa,  —  Manning  v.  Nelson,  107  Iowa 
34;  Perry  v.  Kaspar,  113  Iowa  268; 
Graham  Paper  C6.  v,  Wohlwend,  116 
Iowa  358. 

Kentucky.  —  Jett  v.  Farmers'  Bank, 
(Ky.  1903)  76  S.  W.  Rep.  385. 

Missouri.  —  Bumside  v.  Wand,  170 
Mo.  531 ;  Webb  v.  Elliott,  75  Mo.  App. 
557;  Williams  v.  Silvey,  84  Mo.  App. 

433- 
Nebraska.  —  Dillon  v.  Chicago,  etc., 

R,  Co.,  58  Neb.  472. 

New  York.  —  Strauss  v.  Bendheim, 
(Supm.  Ct.  Spec.  T.)  32  Misc.  (N.  Y.) 
179;  Matter  of  Silliman,  (Surrogate 
Ct.)  38  Misc.  (N.  Y.)  226  \  Dunscomb 
V.  Poole,  (Supm.  Ct.  Spec.  T.)  41  Misc. 
(N.  Y.)   335. 

Oregon.  —  Hoover  v.  Hoover,  39  Ore- 
gon 456. 

Texas.  —  Smallwood  v.  Love,  (Tex. 
Civ.  App.  1904)  78  S.  W.  Rep.  400. 

914.  1.  Ctimberland  County  v.  Ren- 
ninger,  9  Pa.  Dist.  628  [citing  17 
Encyc.  of  Pl.  and  Pr.  913,  914]  J 
Dils  V.  Hatcher,  (Ky.  1903)  7S  S. 
W.  Rep.  514;  Binion  v.  Woolery, 
(Ky.  1904)  78  S.  W.  Rep.  898;  Elliott 
V.  Buffington,  149  Mo.  663 ;  Galligan  v. 
Galligan,  73  N.  Y.  App.  Div.  71. 

Correction  of  Clerical  Error  on  Appeal.  — 
See  Burks  v.  State,  (Tex.  Crim.  1900) 
55  S.  W.  Rep.  824. 

8.  Bolter  v.  Kozlowski,  211  111.  79 
[citing  17  Encyc.  of  Pl.  and  Pr.  914] ; 


Roberson  v.  State,  (Fla.  1903)  34  So. 
Rep.  294;  Ormsby  v.  Graham,  123  Iowa 
202;  People  V.  Flanigan,  174  N.  Y. 
356;  Boynton  v.  Crockett,  12  Okla.  57. 

Statutory  Method  Mast  Be  Followed.  — 
Strohmeyer  v.  Wing,  (Tex.  Civ.  App. 
1903)  77  S.  W.  Rep.  977* 

8.  Ward  v.  Dunnie,  136  Cal.  19;  Peo- 
ple V.  Ward,  141  Cal.  628;  Cooper  v. 
State,  (Fla.  1904)  36  So.  Rep.  53 ; 
Knefel  v.  People,  187  111.  212;  Hubbard 
V.  People,  197  111.  15;  State  v.  Stafford, 
107  La.  537;  People  v.  Flanigan,  174 
N.  Y.  356 ;  Wilson  v.  State,  (Tex.  Crim. 
1903)  74  S.  W.  Rep.  315. 

After  Sentence  Served. —  After  the  sen- 
tence as  imposed  in  the  journal  entry 
of  the  judgment  has  been  fully  served 
and  the  fine  and  costs  are  paid,  the 
entry  cannot  be  amended  by  adding  a 
penalty  for  failure  to  give  a  bond  for 
good  behavior,  as  required  by  statute. 
State  V.  McBee,  10  Kan.  App.  450. 

4.  Gould  V.  Watson,  80  111.  App.  242; 
Consolidated  Coal  Co.  v.  Oeltjen,  91 
111.  App.  123,  aMrmed  189  111.  85;  First 
State  Bank  v.  Stevenson,  65  Kan.  816; 
Binion  v.  Woolery,  (Ky.  1904)  78  S. 
W.  Rep.  898 ;  Thomas  v.  Thomas,  98 
Me.  184;  State  v.  Brown,  168  Mo.  449; 
Gilmore  v.  Harp,  92  Mo.  App.  386; 
People  V.  Flanigan,  174  N.  Y.  356; 
Boynton  v.  Crockett,  12  Okla.  57;  John- 
ston V.  Arrendale,  (Tex.  Civ.  App,  1902) 
71   S.  W.  Rep.  44. 

915.  1.  Bolter  v.  Kozlowski,2ii  111. 
79  (correction  of  fraudulent  alteration). 

2.  Thomas  v.  Thomas,  98  Me.  184. 
See  also  Homeseekers'  Loan  Assoc,  v, 
Gleeson,  133  Cal.  312;  McConnell  v, 
Avey,  117  Iowa  282. 

916.  8.  Helms  v.  U.  S.,  2  Indian 
Ter.  595,  holding  that  "  the  record  can- 
not be  corrected  or  amended  by  an 
assignment  of  error  or  by  the  brief  of 
counsel." 

Errors  Not  Clerical,  however,  are  reme- 
diable by  appeal.  Leonis  v.  Leffingwell, 
126  Cal.  369. 
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917.  8.  To  Whom  Application  Made— Court  lUking  Baoord. — 
See  note  i. 

918.  3.  Time  of  Making  Application  —  a.  During  Term. — 
See  note  3. 

919.  b.  At    Subsequent    Term  — (i)  RuU  at    Common 
Law.  —  See  note  i. 

(2)  Rule  as  Changed  by  Statute.  —  See  note  2. 
•*••     (3)  Present  Rule.  —  See  note  i. 
991.     Cantlon  Exeroiied  After  Term.  —  See  notes  2,  3. 


917.  1.  Consolidated  Coal  Co.  v. 
Oeltjen,  91  111.  App.  123,  dhrmed  189 
111.  85 ;  Ormsby  v.  Graham,  123  Iowa 
202;  Holdredge  v,  McCombs,  63  Kan. 
889,  66  Pac.  Rep.  1048;  Wells  v.  Van- 
derwerker,  45  N.  Y.  App.  Div.  155; 
Maltby-Henley  Co.  v.  Deane,  (Supm. 
Ct.  Spec.  T.)  28  Civ.  Pro.  (N.  Y.)  338 ; 
Doerr  v,  Graybill,  24  Pa.  Super.  Ct. 
321 ;  Johnston  v.  Arrendale,  (Tex.  Civ. 
App.  1902)  71  S.  W.  Rep.  44.  Compare 
Aronson  v.  Sire,  85  N.  Y.  App.  Div. 
607,  holding  that  no  ground  for  reset- 
tlement of  an  order  refusing  amendment 
of  an  interlocutory  judgment  was  pre- 
sented by  the  fact  that  the  motion  for 
such  amendment  was  heard  in  another 
part  of  the  Special  Term  than  that 
which  granted  the  interlocutory  judg- 
ment. 

AmmidiiMnt  by  Cirenit  Court  of  Appeali. 
—  See  Jackson  v,  U.  S.,  (C.  C.  A.)  102 
Fed.  Rep.  473* 

018.  S.  Stitt  cr.  Kurtenbach,  85  111. 
App.  38;  Hartley  v,  Bartruff,  112  Iowa 
592;  Hull  V.  Eby,  123  Iowa  257;  Aull 
V.  St.  Louis  Trust  Co.,  149  Mo.  x ; 
Williams  r.  Silvey,  84  Mo.  App.  433; 
Culbreth  v.  Smith,  124  N.  Car.  289; 
Carothers  r.  Lange,  (Tex.  Civ.  App. 
1900)  55  S.  W.  Rep.  580. 

Amendment  After  Yerdlot  and  Motion  in 
Arrest  of  Judgment.  —  State  v,  Bouline, 
107  La.  454. 

919.  1.  Vance  v.  Ravenswood,  etc., 
R.  Co.,  53  W.  Va.  338. 

In  Iowa  by  Statute  (Code  Iowa,  § 
243)  a  record  cannot  be  amended  ex- 
cept during  the  term  at  which  it  is 
made  or  before  it  is  signed  by  the  judge. 
Perry  v.  Kaspar,  113  Iowa  268. 

8.  Vance  v.  Ravenswood,  etc.,  R.  Co., 
S3  W.  Va.  338,  citing  17  Encyc.  of  Pl. 
AND  Pr.  919. 

990.     1.   Vance  v.  Ravenswood,  etc., 


Alabama. —  Hastings  v.  Alabama  State 
Land  Co.,  1 24  Ala.  608 ;  Marks  v.  State, 
135  Ala.  69. 

California,  —  O'Brien  v.  O'Brien,  124 
Cal.  422;  Bemmerly  v.  Woodward,  124 
Cal.  568;  Canadian,  etc.,  Mortg.,  etc., 
Co.  V.  Qarita  Land,  etc.,  Co.,  140  Cal. 
672 ;  People  v.  Ward,  141  Cal.  628. 

Illinois.  —  Knefel  v.  People,  187  111. 
215;  Hubbard  v.  People,  197  111.  15; 
Stitt  V.  Kurtenbach,  85  111.  App.  38; 
Schmelzer  v.  Chicago  Ave.  Sash,  etc., 
Mfg.  Co.,  8s  111.  App.  596;  Chicago  r. 
Wolf,  86  111.  App.  286;  Denhard  v. 
Dunbar,  98  111.  App.  266;  Harris  v. 
Schilling,  108  111.  App.  xi6. 

Indiana,  —  Brittenham  v.  Robinson, 
22  Ind.  App.  536. 

Kansas. — First  State  Bank  v.  Steven- 
son, 65  Kan.  816. 

Kentucky.  —  Boro  v.  Holtzhauser, 
(Ky.  1902)  67  S.  W.  Rep.  30. 

idaine.  —  Thomas  v.  Thomas,  98  Me. 

184. 

Missouri,  —  State  v.  White,  75  Mo. 
App.  257;  Gilmore  v.  Harp,  92  Mo. 
App.  386.  See  also  Bishop  v.  Seal,  92 
Mo.  App.  167. 

Nebraska.  —  See  Conover  v,  Wright, 
(Neb.  1902)  91  N.  W.  Rep.  545. 

New  York.  —  Morrison  v.  Metropoli- 
tan El.  R.  Co.,  60  N.  Y.  App.  Div. 
180. 

Texas,  —  Johnston  .  v,  Arrendale, 
(Tex.  Civ.  App.  1902)  71  S.  W.  Rep. 
44. 

Wisconsin,  —  Bostwick  v.  Van  Vleck, 

106  Wis.  387. 

United  States.  —  Gagnon  v.  U.  S., 
38  Ct.  CI.  10,  affirmed  193  U.  S.  451 ; 
Lynah  v,  U.  S.,  106  Fed.  Rep.  121 ; 
Manning  v.  German  Ins.  Co.,  (C.  C.  A.) 

107  Fed.   Rep.   52;   In  re   Welty,    123 
Fed.  Rep.  122. 

931.    9,  Only  Formal  or  Clerical  Zr- 


R.  Co.,  53  W.  Va.  338,  citing  17  Encyc.  rors  Amendable  After  Term. —  Knefel 
OP  Pl.  and  Pr.  920.  See  also  the  fol-  v.  People,  187  111.  212;  Schmelzer  v. 
lowing  cases:  Chicago  Ave.  Sash,  etc.,  Mfg.  Co.,  85 
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991. 
939. 


933. 

See  note 
994. 
935. 

936. 

note  I. 
937. 

CRETION 

938. 


(4)  By  Consent,  —  See  note  4. 

c.  In  Vacation.  —  See  note  5. 

d.  After  Issuance  of  Execution.  —  See  note  i. 

e.  Pending  Appeal.  —  See  note  2. 

/.  After  Affirmance  on  Appeal.  —  Sec  note  3. 

4.  Notice  of  Application  — a.  Necessity  of  Notice,  — 
2. 

Amendment  by  Matter  of  Becord.  —  See  note  2. 

c.  To  Whom  Notice  Given.  —  See  note  2. 

d.  Appearance  as  Waiver  of  Notice.  —  See  note  4. 

5.  Bequisites  of  Application  —  strletneu  Vet  Beqnired.  —  See 

7.  Hearing  and  Determination  of  Application  —  a,  Dis- 

OF  Court.  —  See  note  i. 

/.  Appeal  from  Determination.  —  See  note  3. 


111.  App.  596;  Schmidt  v.  Rehwinkel, 
86  111.  App.  267 ;  Peterson  v.  Metropoli- 
tan Nat.  Bank,  88  111.  App.  190;  Fitz- 
gerald V.  Gore,  105  111.  App.  242.  See 
also  Manning  v,  German  Ins.  Co.,  (C. 
C.  A.)  107  Fed.  Rep.  52. 

93 1.  3.  Hirschbach  v,  Ketchum,  79 
N.  Y.  App.  Div.  561.  See  also  Britten- 
ham  V.  Robinson,  22  Ind.  App.  536 ;  Gall 
V.  Gall,  58  N.  Y.  App.  Div.  97 ;  Deagan 
V.  King,  83  N.  Y.  App.  Div.  428. 

4.  See  Homans  v.  Tyng,  56  N.  Y. 
App.   Div.   383. 

6.  Segal  V.  Armistead,  25  Tex.  Civ. 
App.  562. 

Correotion  of  Kinutee.  —  In  Baum  v, 
Corsicana  Nat.  Bank,  (Tex.  Civ.  App. 
1903)  75  S.  W.  Rep.  863,  it  was  held 
that  the  court  had  the  right  in  vacation 
to  correct  its  minutes  so  as  to  make 
them  speak  the  truth  as  to  a  judgment 
rendered  by  it  in  term  time. 

9SKI*  1.  Dennis  v.  Colley,  112  Ga. 
114. 

2.  Fay  v.  Stubenrauch,  141  Cal.  573; 
Johnston  v.  Arrendale,  (Tex.  Civ.  App. 
1902)  71  S.  W.  Rep.  44. 

8.  McDonald  v,  Patterson,  190  III. 
121  [quoting  17  Encyc.  of  Pl.  and  Pr. 
922]  ;  West  Chester,  etc.,  Plank  Road 
Co.  V,  Chester  County,  21  Pa.  Co.  Ct. 
86. 

A  Jadgment  Cannot  Be  Amended  in  a 
KaterifiJ  Particular  after  adjudication 
on  appeal.  Meldon  v.  Devlin,  39  N. 
Y.  App.  Div.  581. 

9d3.  8.  McConnell  v.  Avey,  117 
Iowa  282;  Browne  v.  Kiel,  117  Iowa 
316;  People  V.  Flanigan,  174  N.  Y. 
356 ;  Warring  v.  Uphara  Mfg.  Co.,  10 
Ohio  Cir.  Dec.   180,   18  Ohio  Cir.  Ct. 


311.  See  also  Perry  v,  Kaspar,  113 
Iowa  268. 

0d4.  2.  Ware  v,  Kent,  123  Ala. 
427. 

9d5.  S.  Kotice  to  Attorney  of  Booord 
Anthoriied  by  Statute.  —  Roberson  v. 
State,  (Fla.  1903)  34  So.  Rep.  294. 

4.   McConnell  v,  Avey,  117  Iowa  282. 

9d6«  1.  Morrow  v,  Geeting,  23  Ind. 
App.  494- 

Errors  in  Beoox'd  to  Be  Spedfied.  — 
State  V,  Bouline,  107  La.  454. 

997.  1.  Beview  on  AppeaL  —  Before 
the  appellate  court  will  interfere,  clear 
and  convincing  legal  evidence  showing 
that  the  trial  judge  has  failed  in  his  duty 
or  acted  arbitrarily  in  refusing  to  amend 
a  judgment  nunc  pro  tunc  must  be  pro- 
duced.   Becher  v.  Denser,  169  Mo.  159. 

The  refusal  of  the  court  below  to 
change  the  recital  in  the  record  as  to 
the  time  when  the  jury  was  discharged, 
on  an  affidavit  of  a  juror  that  the  dis- 
charge was  on  a  different  date,  will 
not  be  disturbed  in  the  Supreme  Court. 
Kansas  City  v,  Mastin,  169  Mo.  80. 

Estoppel.  —  A  party  is  not  estopped 
from  moving  at  a  subsequent  term  for 
the  entry  of  final  judgment  nunc  pro 
tunc  by  the  fact  that  he  had  previously, 
as  appellee  in  the  cause,  moved  to  dis- 
miss the  appeal  on  the  ground  that  the 
clerk  had  failed  to  enter  formal  judg- 
ment, and  that  the  appeal  was  accord- 
ingly dismissed.  Metzger  v.  Morley, 
197  111.  208,  aMrming  99  111.  App.  280. 

92§.  3.  Ware  v,  Kent,  123  Ala. 
427 ;  Ward  v.  Dunne,  136  Cal.  19. 

Mandamus  will  lie  to  compel  a  settle- 
ment of  a  bill  of  exceptions  on  appeal 
from  an  order  of  amendment,  in  a  crim- 
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038.  8.  Sourcefl  of  Amendment  or  Correction — a.  MATTER  OF 
Record.  —  See  note  4. 

039.  See  note  i. 

930,     Parol  EvideiiM.  —  See  note  i. 

Judge'!  Fenonal  Knowledgt.  —  See  note  2. 
93 !•     Judge'!  Boeket  or  Xinatee.  —  See  note  I. 

b.  Maiter  Dehors  Record.  —  See  note  2. 


inal  case,  affecting  a  substantial  right  Knowledge  Gained  bjr  the  Court  Ihurlng 
of  the  defendant.  Ward  v.  Dunne,  136  the  Trial,  together  with  facts  shown  by 
Cal.  19. 

Aetion  of  Trial  Judge  ConolnsiTe.— See 
Mitcnell  V,  State,  (Fla.  1903)  33  So. 
Rep.  1009. 

MS.  4.  Alabama.  —  Robertson  v. 
King,  120  Ala.  459;  Davis  v.  State,  136 
Ala.  136. 

California.  —  Bemmerly  v.  Wood- 
ward, 124  Cal.  568.  See  also  People  v. 
Ward,  141  Cal.  628. 

Illinois.  — Hubbard  v.  People,  197  111. 
is;  Stitt  V.  Kurtenbach,  85  111.  App. 
38;  Schmclzer  v.  Chicago  Ave.  Sash, 
etc.,  Mfg.  Co.,  8s  111.  App.  596;  Des- 
noyers  Shoe  Co.  v.  Litchiield  First  Nat. 
Bank,  89  111.  App.  579,  aiRrmed  188  111. 
312;  Denhard  v.  Dunbar,  98  111.  App. 
266;  Ncster  v.  Carney  Bros.  Co.,  98 
111.  App.  630. 

Kentucky.  —  Arnold  v.  Com.,  (Ky. 
1900)  55  S.  W.  Rep.  894;  Crenshaw  v. 
Crenshaw,  (Ky.  1902)  69  S.  W.  Rep. 
711 ;  Jett  V.  Farmers*  Bank,  (Ky.  1903) 
76  S.  W.  Rep.  385. 

Missouri.  —  Elliott  v.  BufEngton,  149 
Mo.  663 ;  Stevenson  v.  Black,  168  Mo. 
549;  Becher  v.  Denser,  169  Mo.  159; 
Bumside  v.  Wand,  170  Mo.  531 ;  State 
V.  White,  7S  Mo.  App.  257;  Bohm  v. 
Stivers,  75  Mo.  App.  291  ;  Williams  v. 
Silvey,  84  Mo.  App.  433  ;  Bums  v.  Sulli- 
van, 90  Mo.  App.  i;  Bishop  v.  Seal, 
92  Mo.  App.  167. 

Oklahoma. — See  Boynton  v.  Crockett, 
12  Okla.  S7. 

Texas.  —  Segal  v.  Armistead,  2$  Tex. 
Civ.  App.  562. 

United  States.  —  Gagnon  v.  U,  S.,  38 
Ct.  CI.  10,  affirmed  193  U.  S.  451. 

StenQgrapher's  Notes. — Compare  Hub- 
bard V.  People,  197  111.  15;  Becher  v. 
Deuser,  169  Mo.   159. 

An  Amendment  in  Conformity  with  a 
Vemorandnm  by  the  Clerk  has  been  al- 
lowed. Gilmore  v.  Harp,  92  Mo.  App. 
386. 

Ex  Parte  AlAdavits  have  been  held  to 
constitute  no  basis  for  an  amendment. 
Hubbard  v.  People,  197  111.  15. 


the  pleadings  and  other  records  in  the 
case,  may  be  acted  upon  in  making  an 
amendment.  McConnell  v.  Avey,  117 
Iowa  282. 

Ai  to  the  Bnfioieney  of  the  Beoord  see 
Salter  v.  Sutherland,  125  Mich.  662. 

Explanatory  Testimony.  —  In  making 
an  amendment  in  a  criminal  case  it 
has  been  held  in  Illinois  to  be  competent 
for  the  court  to  examine  the  minute 
book,  journal,  and  docket  of  the  clerk 
of  the  criminal  court,  and  to  hear  the 
evidence  of  witnesses  explanatory  of  the 
method  in  which  such  books  were  kept. 
Knefel  v.  People,  187  111.  212. 

The  Affidavit  of  the  Clerk  that  a  juror's 
name  was  omitted  by  mistake,  and  the 
list  of  the  jurors  prepared  by  the  clerk 
as  a  memorandum  of  the  jury  trying 
the  cause,  are  no  part  of  the  record  of 
the  cause  so  as  to  be  admissible  evi- 
dence on  a  motion  to  amend  by  insert- 
ing the  name  of  a  juror  omitted  by 
mistake  from  the  entry.  Davis  v.  State, 
136  Ala.  136. 

939.  1,  Arnold  v.  Com.,  (Ky.  1900) 
SS  S.  W.  Rep.  894;  Gagnon  v.  U.  S., 
38  Ct,  CI.  10,  aMrmed  193  U.  S.  451. 

930.  1.  Stitt  V.  Kurtenbach,  85  111. 
App.  38. 

2.  Hubbard  v.  People,  197  111.  is; 
Denhard  v.  Dunbar,  98  III.  App.  266; 
Nester  v.  Carney  Bros.  Co.,  98  111.  App. 
630 ;  Page  v.  Shields,  102  111.  App.  S7S I 
Arnold  v.  Com.,  (Ky.  1900)  S5  S.  W. 
Rep.  894;  Williams  v.  Silvey,  84  Mo. 
App.  433. 

931.  1.  Davis  V.  State,  136  Ala. 
136;  Hubbard  v.  People,  197  111.  is; 
Metzger  v.  Morley,  197  111.  208,  affirm- 
ing 99  111.  App.  280;  Morrill  V.  Mc- 
Neill, (Neb.  1901)  91  N.  W.  Rep.  601. 

2.  Ackerman  v.  Ackerman,  61  Neb. 
72;  Harris  v.  Jennings,  64  Neb.  80 
[both  cases  citing  17  Encyc.  of  Pl. 
AND  Pr.  931] ;  Morrill  v.  McNeill,  (Neb. 
1901)  91  N.  W.  Rep.  601;  Vance  v. 
Ravenswood,  etc.,  R.  Co.,  S3  W.  Va. 
338. 
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939.    9.  Manner  of  Kaking  Amendment  or  Correotion  —  Vew 
Kntry.  — See  note  2. 
033.    10.  Effect  of  Amendment,  Correction,  or  Entry  Hnno  pro 

Tunc  —  BMord  stands  as  if  Neyar  DefMtiye.  —  See  note  I. 
Intenrenlng  Bights.  —  See  note  2. 

935.    TI.  Pleabino  Bxcobd.  —  See  note  i. 
Pleading  and  Proof:  —  See  note  3. 


Pononal   Knowledge   of   lodge.  —  In 

Mitchell  V.  State,  (Fla.  1903)  33  So. 
Rep.  1009,  an  amendment  of  the  minutes 
on  the  judge's  personal  knowledge,  to 
show  the  presence  of  the  defendant  in 
court  at  the  time  of  making  a  motion 
for  a  new  trial,  was  held  to  be  unob- 
jectionable. 

Affidavits,  —  In  People  v.  Flanigan, 
174  N.  Y.  356,  it  was  held  that  the 
record  was  properly  amended  by  an- 
nexing thereto  a  copy  of  an  exhibit 
which  had  been  lost,  where  the  accu- 
racy of  the  copy  was  shown  not  only  by 
the  affidavits  presented,  but  was  in  ac- 
cordance with  the  court's  recollection. 


•99*    8.  Veeeiiitj  of  Order  of  Oonrt. 

—  Boynton  v,  Crockett,  la  Okla.  57. 

933.  1.  Ware  v.  Kent,  123  Ala. 
427 ;  Jett  V.  Farmers'  Bank,  (Ky.  1903) 
76  S.  W.  Rep.  385 ;  Williams  v.  Silvey, 
84  Mo.  App.  433;  Bostwick  v.  Van 
Vleck,  106  Wis.  387. 

2.  Denhard  v.  Dunbar,  98  111.  App. 
266;  Gardner  v.  People,  100  111.  App. 
254;    Sears    v,    Kilboume,    38    Wash. 

194. 

935.  1.  The  Date  of  Reoording  papers 
must  be  alleged.  Williamson  v,  Joyce, 
137  Cal.  151. 

8.  Fulkerson  cr.  Taylor,  100  Va. 
426. 
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944,  L  Pbooseding  OB  Sitit  —  1.  Nature  —  Bq«itabl«  Praoaediag. 

—  See  note  3. 

945.  £ff(Mt  of  Legislation.  —  See  note  2. 

2.  To  What  Applicable  —  a.  Mortgage  Foreclosure. 

—  See  note  7. 

046.    b.  Other  Applications  —  Tax  and  szoontion  saiot.  —  See 
notes  7,  8. 


944.  8.  Grogan  v.  Valley  Trading 
Co.,  (Mont.  1904)  76  Pac.  Rep.  211. 

F^od,  Aooident,  Bnrpriie,  Mlitake.  — 
Equitable  jurisdiction  will  be  exercised 
to  grant  relief  by  redemption  where 
redemption  within  the  statutory  period 
was  prevented  by  fraud,  surprise,  acci- 
dent, or  mistake.  Benson  v.  Bunting, 
127  Cal.  532;  Stephenson  v.  Kilpatrick, 
166  Mo.  262. 

Bill  to  Foreolote  as  Bill  to  Bedeam.  — 
Where  equitable  circumstances  require 
it,  a  bill  by  a  second  mortgagee  to  fore- 
close may  be  taken  for  a  bill  to  redeem. 
Brown  v.  Bumey,  128  Mich.  205. 

945.  S.  Statatory  Aotion  Camnlatiye. 


foreclosure  is  governed  solely  by  the 
statute,  and  resort  to  chancery  is  un- 
necessary; and  in  the  absence  of  equi- 
table circumstances  where  it  docs  not 
appear  that  plaintiff  was  ready  and  able 
to  redeem  or  that  his  right  was  ques- 
tioned he  cannot  resort  to  a  court  of 
equity.  Traeger  v.  Mutual  Bldg.,  etc., 
Assoc,  192  111.  166. 

7.  Manhattan  L.  Ins.  Co.  v,  Wright, 
(C.  C.  A.)  126  Fed.  Rep.  82,  holding 
that  after  default  and  where  the  com- 
plainant has  no  adequate  remedy  at  law 
a  court  of  equity  has  ample  jurisdiction 
of  a  suit  to  redeem. 

946.    7.  The  Fhraae  *<  Equiuble  Bight 


—  Dolan  V.  Midland  Blast  Furnace  Co.,     of  Bedemption "  is   held  to   mean   that 


(Iowa  1904)  100  N.  W.  Rep.  45,  holding 
that  where  a  certificate  holder  under  a 
foreclosure  sale  takes  possession  of  and 
despoils  the  property  during  the  year 
of  redemption  the  mortgagor  or  his 
grantee  may  sue  in  equity  for  an  ac- 
counting and  redemption,  and  is  not 
confined  to  a  statutory  redemption. 

In  Massachusetts  the  remedy  afforded 
by  statute  for  redemption  from  tax  sales 
is  not  intended  to  exclude  the  right  to 
equitable  relief  under  the  statute  which 
permits  the  court  to  grant  such  equita- 
ble relief  at  any  time  within  five  years 
from  the  taking  or  sale  of  land  if  the 
circumstances  render  it  equitable.  Clark 
V.  Lancy,  178  Mass.  460;  Barry  v, 
Lancy,  179  Mass.  112.  On  the  other 
hand,  the  equity  powers  conferred  by 
statute  do  not  furnish  the  exclusive 
remedy,  but  a  writ  of  entry  is  also 
available.    Barker  v.  Mackay,  175  Mass. 

485. 

Absenoe  of  Equitable  Ghroands. —  Re- 
demption from  sale  under  a  decree  of 


where  a  party  has  a  right  of  redemption 
which  he  has  attempted  to  exercise  ac- 
cording to  the  statute,  but  has  failed 
by  reason  of  some  excusable  fact,  or 
because  of  refusal  by  the  officer  holding 
the  execution,  or  where  by  reason  of 
judgments  which  are  fraudulent  as  to 
him  he  is  unable  to  plead  his  statutory 
redemption,  he  may  Ale  a  bill  in  equity 
setting  up  such  grounds  and  obtain 
a  decree  which  will  establish  his  right. 
But  in  the  end  the  result  is  that  the 
decree  establishes  his  legal  statutory 
right.    Paddack  v.  Staley,  13  Colo.  App. 

363. 

8.  Bedemption  from  Taxes.  —  Hall  v, 
Cardell,  11 1  Iowa  206;  Swan  v.  Harvey, 
117  Iowa  58;  Busch  v.  Hall,  119  Iowa 
279,  which  cases  arose  under  the  stat- 
ute in  Iowa  providing  an  equitable  ac- 
tion for  redemption  from  tax  sales; 
Clark  V.  Lancy,  1 78  Mass.  460 ;  Barry 
V,  Lancy,  179  Mass.  112,  which  cases 
were  decided  under  the  Massachusetts 
statute  extending  the  time  for  redemp- 
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947«    U  Tbhtje  ahb  Foritm  —  2.  Curia.  —  See  note  6. 

in.  Pabtieb  — 1.  Complainants  and  Plaintiflii — a.  Who 
May  Maintain  Suit  — (i)  In  General— {%)  Only  ihoia  interested 
in  Premises.  —  See  note  8. 

948.  See  note  i. 

949.  (2)  In  Redemption  front  Mortgage  Foreclosure — (b)  P»rt 
Owner  of  Sqnitj  of  Redemption.  —  See  notes  I,  2. 

(0)  Asiigneee  and  Grantees.  —  See  note  3. 
(d)  Eeirt  and  DeTieees.  —  See  note  5. 

tion  and  providing  the  equitable  remedy 
where  the  equitable  circumstances  jus- 
tify it 

In  the  Absence  of  Equitable  Grounds 
redemption  cannot  be  decreed  in  equity 
where  the  party  has  allowed  the  time 
to  pass  for  redeeming  under  the  statute. 
Glos  V.  Evanston,  etc.,  Bldg.,  etc.,  As- 
soc, 186  111.  586. 

Aieeiement  Against  Land  and  on  Per- 
ionalty.  —  Where  mortgaged  land  is  sold 
at  a  tax  sale  for  unpaid  taxes  assessed 
against  it  and  also  against  the  mort- 
gagor on  his  personal  property,  the 
officer  cannot  be  compelled  to  accept  in 
redemption  the  amount  of  taxes,  inter- 
est, costs,  and  penalties  due  on  account 
of  the  assessment  against  the  land  only, 
but  the  whole  amount  of  both  assess- 
ments must  be  paid,  though  in  a  pro- 
ceeding in  equity,  to  which  the  officer 
would  not  be  a  proper  party,  brought 
against  the  purchaser  holding  the  certifi- 
cate of  purchase,  redemption  might  be 
decreed  so  far  as  might  be  necessary 
for  the  protection  of  the  mortgagee's 
security.  Statton  v.  People,  18  Colo. 
App.  85. 

94T.  6.  Bestraining  Waste,  Aoconnt- 
ing,  and  Sedemption.  —  Where  a  quit- 
claim deed  of  timber  is  in  fact  a  mort- 
gage, a  court  of  equity  has  jurisdiction, 
on  declaring  the  instrument  to  be  a  mort- 
gage, to  restrain  the  debtor  from  cutting 
the  timber  under  a  claim  based  upon 
the  mortgage,  to  ascertain  whether  the 
debt  has  been  fully  paid,  and  to  decree, 
upon  an  accounting,  the  payment  of  any 
amount  determined  to  be  due.  Bigelow 
V.  Thompson,  (Mich.  1903)  94  N.  W. 
Rep.  1077. 

8.  Ininffleient  Interest.  —  Under  the 
rule  that  subrogation  will  not  be  allowed 
where  the  equity  of  the  party  seeking 
it  is  no  stronger  than  the  equity  of  the 
party  affected  by  it,  a  legatee  under  a 
will  whose  interest  is  limited  to  one- 
tenth  of  the  proceeds  of  sale  in  re- 
mainder after  the  expiration  of  the  life 


interest  and  payment  of  the  mortgage 
debt  will  not  be  allowed  to  file  a  bill 
to  redeem  against  a  mortgagee  holding 
the  legal  estate  and  also  having  pre- 
cisely the  same  beneficial  interest  under 
the  will  in  the  equity  of  redemption  as 
the  plaintiff.  Snook  v,  Zentmyer,  91 
Md.  485. 

046.  1.  One  Having  Statutory  Bight. 
—  The  equity  powers  conferred  by  stat- 
ute in  cases  of  sales  of  real  estate  for 
the  payment  of  taxes  include  jurisdic- 
tion of  a  bill  to  redeem  by  one  having 
a  statutory  right  to  redeem.  Lancy  v. 
Abington  Sav.  Bank,  177  Mass.  431. 

949.  1.  Part  Owner  May  Redeem.  — 
McQueen  v.  Whetstone,  127  Ala.  417, 
citing  17  En  CYC.  of  Pl.  and  Pr.  948. 

2.  No  Partial  Bedemption.  —  McQueen 
V.  Whetstone,  127  Ala.  417. 

Bnle  for  Benefit  of  Mortgagee.  —  The 
requirement  that  the  whole  incumbrance 
be  discharged  is  for  the  benefit  of  the 
mortgagee,  and  if  he  chooses  to  accept 
a  portion  of  the  debt  and  allow  a  par- 
tial redemption,  and  such  course  is 
equitable  under  the  circumstances,  the 
holder  of  the  particular  interest  cannot 
insist  upon  redeeming  the  whole. 
Dougherty  v.  Kubat,  (Neb.  1903)  93  N. 
W.   Rep.  317. 

8.  H.  B.  Claflin  Co.  v.  Middlesex 
Banking  Co.,  113  Fed.  Rep.  958. 

Bedemption  from  Mortgagee's  Voidable 
Purchase.  —  Where  the  mortgagee  pur- 
chases at  his  own  sale,  thus  rendering 
the  sale  voidable,  a  grantee  in  a  quit- 
claim deed  executed  after  the  sale  by 
the  mortgagor  may  bring  the  suit. 
Houston  V.  National  Mut.  Bldg.,  etc., 
Assoc,  80  Miss.  31. 

6.  Statute  Beferring  to  Mortgagor  Be- 
medial.  —  The  Rhode  Island  statute  pro- 
viding that  a  mortgagor  entitled  to  re- 
deem may  require  an  assignment  of  the 
mortgage  debt  and  conveyance  of  the 
mortgaged  property  to  such  third  person 
as  he  may  direct  is  remedial  and  ex- 
tends to  those  who  have  succeeded  to 
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950. 
951. 

953. 
954. 
955. 


(g)  Junior  InmuBbruoMra  —  aa.  MoktcagxbS'  —  See  note  /. 
See  note  i. 

ii.  Judgment  Creditors.  —  See  notes  3,  4. 
(h)  Kwried  Wommi  —  M.  As  Dowrbss.  —  See  note  5. 
i)  Tenanta  in  Conunon.  —  See  note  4. 

3)  In  Redemption  from  Tax  Sales.  —  See  note  3. 


t 


the  mortgagor's  right  or  title.  Atwood 
V,  Charlton,  21  R.  I.  568. 

Teetamentary  Exeentrix.  —  The  prop- 
erty may  be  decreed  to  belong  to  the 
succession  of  the  deceased  owner  in  a 
suit  by  the  testamentary  executrix,  re- 
serving all  claims  which  the  plaintiff 
as  n^idow  and  the  heirs  of  the  deceased 
may  set  up  as  between  themselves,  as 
against  the  adverse  claim  of  a  third 
person  under  a  tax  title,  the  heirs  of 
the  deceased  being  absentees.  Benton 
V.  Benton,  106  La.  99. 

950.  7.  Jones  v,  Dutch,  (Neb. 
1902)  92  N.  W.  Rep.  735.  See  also 
Brewer  v.  Conger,  27  Ont.  App.  10  (as 
against  lessee). 

951*  1*  Davis  V.  Greenwood,  (Neb. 
1902)  96  N.  W.  Rep.  526;  American 
L.  &  T.  Co.  V.  Atlanta  Electric  R.  Co., 
99  Fed.  Rep.  313,  upholding  the  remedy 
by  bill  to  redeem  on  behalf  of  a  junior 
mortgagee  under  the  practice  in  Georgia, 
where  the  junior  mortgagee  is  precluded 
from  asserting  his  rights  in  the  statu- 
tory foreclosure  proceeding  by  the 
senior  mortgagee.  See  also  Citizens 
Nat.  Bank  v.  Strauss,  29  Tex.  Civ.  App. 
407,  citing  17  Encyc.  of  Pl.  and  Pr. 
973,  and  holding  that  the  junior  lien- 
holder  must  satisfy  the  prior  lien  al- 
though he  was  not  a  party  to  the  orig- 
inal foreclosure  suit. 

8.  Swan  v.  Harvey,  117  Iowa  58; 
Hawkeye  Ins.  Co.  v.  Maxwell,  119  Iowa 
672 ;  Standard  Steam  Laundry  v.  Dole, 
22  Utah  311,  from  which  last  case  it 
appears  that  a  judgment  debtor  or  his 
successor  in  interest  may  institute  the 
special  statutory  proceeding  for  redemp- 
tion of  real  estate  sold  under  a  mort- 
gage. 

After  Redemption  by  Debtor.  —  In  Ten- 
nessee, under  the  statute  which  gives 
the  right  of  redemption  to  the  original 
debtor  as  well  as  to  his  creditors,  the 
right  of  the  creditor  does  not  exist 
where  there  has  been  a  redemption  by 
the  debtor  or  his  assignee.  Reaves  v. 
Hartsville  Bank,  (Tenn.  Ch.  1900)  64 
S.  W.  Rep.  307. 

4.  The  Sight  to  Sedeem  Ii  Btatutory, 


and  if  not  extended  to  judgment  cred- 
itors by  the  statute  they  cannot  exercise 
it.    Geddis  v.  Packwood,  30  Wash.  270. 

953*  5.  Atwood  v.  Arnold,  23  R.  I. 
609,  under  the  statute  permitting  a  re- 
demption and  assignment  of  the  mort- 
gage in  order  to  protect  a  dower  in- 
terest. 

964.  4.  McQueen  v.  Whetstone, 
127  Ala.  417,  as  to  the  right  of  one 
tenant  in  common  to  redeem. 

A  Sunriying  Tenant  by  the  Entlretiie 
may  maintain  the  suit.  Loughran  v. 
Lemmon,  19  App.  Cas.  (D.  C.)  141,  in 
which  case,  on  a  bill  by  the  widow,  it 
was  held  that  the  trust  deed  in  ques- 
tion did  not  show  an  intention  to  give 
a  new  destination  to  the  equity  of  re- 
demption. 

955.  8.  The  Adminiitrator  of  an 
owner  who  has  died  pending  a  suit  to 
redeem  from  a  tax  sale  may  be  brought 
in  and  take  upon  himself  the  prosecu- 
tion of  the  suit  under  a  statute  pro- 
viding that  in  suits  in  equity  if  a  party 
dies  the  administrator  may  be  cited  in, 
etc.     Clark  v.  Lancy,  178  Mass.  460. 

After  Attaining  K^jorlty.  —  In  Iowa 
one  who  was  a  minor  at  the  time  of 
the  tax  sale,  and  who  at  that  time 
owned  the  land  under  a  deed  from  her 
father,  may  bring  the  statutory  equita- 
ble action  within  one  year  from  her 
arrival  at  majority.  Hall  v.  Cardell,  11 1 
Iowa  206. 

Creditors  may  redeem.  Van  Landingham 
V.  Buena  Vista  Imp.  Co.,  99  Va.  37,  holding 
that  in  a  suit  to  subject  a  debtor's  prop- 
erty the  creditors,  as  lienors,  may  redeem 
land  of  their  debtor  sold  for  taxes,  and 
where  the  tax  purchaser's  title  is  invalid 
and  he  owes  for  waste  committed  and 
rents  collected  more  than  sufficient  to 
reimburse  him  for  all  he  paid  out  for 
taxes,  the  decree  may  properly  set  off 
one  demand  against  the  other.  See  also 
Swan  V.  Harvey,  117  Iowa  58. 

A  Kortftagee  may  bring  the  suit 
Barry  v,  Lancy,  179  Mass.  112;  Qark 
V.  Lancy,  178  Mass.  460  (under  the 
statute  in  Massachusetts). 

And  it  is  no  objection  that  the  mort- 
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958.    2.  Defendants  —  a.  Necessary  and  Proper  Defend- 
ants —  (i)  In  Genet aL  —  See  note  8. 
9tS9.     Proper  Defendants.  —  See  note  7. 

961.    b.  Unnecessary  Defendants  —  [vendee  in  contract  to 

Oonyey.  —  Where   one   holding   under  a  deed  which  is  in  fact  a 
mortgage,  contracts  to  convey  to  another,  the  owner  may  tender 
the  mortgage  debt  and  sue  to  establish  his  title  without  making 
the  vendee  in  such  contract  a  party.*®**] 
963.    c.  Joinder  of  Defendants.  —  See  note  4. 

IV.  Pleadings  — 1.  BiU,  Petition,  or  Complaint  —  a.  In 
General.  —  See  note  7. 


gagee  is  out  of  possession.  GIos  v. 
Evanston,  etc.,  Bldg.,  etc.,  Assoc,  i86 
111.  586. 

In  Iowa,  after  the  execution  of  a  tax 
deed  without  the  notice  required  by 
statute,  the  mortgagee  may  redeem  by 
equitable  action.  Busch  v.  Hall,  119 
Iowa  279. 

Committee  of  Inaaae  Penon. — In  Wesi 
Virginia  the  committee  of  an  insane 
person  may  redeem  during  the  disability, 
and  the  statute  extending  the  time  for 
redemption  in  case  of  disability  until 
after  removal  thereof  confers  a  per- 
sonal privilege  and  does  not  prevent  the 
exercise  of  the  right  pending  the  dis- 
ability. Powell  V,  Smallwood,  48  W. 
Va.  298. 

958.  8.  Tax  Claimants.  —  In  a  suit 
to  redeem  from  a  mortgage  and  to  de- 
termine the  amount  of  tax  liens  out- 
standing, and  to  reduce  the  amount  of 
the  mortgage  debt  by  the  amount  of 
such  tax  liens  under  a  covenant  against 
incumbrances  in  the  deed  to  the  plain- 
tiff by  the  defendant,  the  claimants 
under  tax  deeds  of  the  premises,  if  any, 
as  well  as  the  town,  should  be  made 
defendants.  Crummett  v,  Littlefield,  98 
Me.   317. 

959.  7.  Hniband  of  Pnrehaser  at 
Foreolofvre  Sale.  —  Where  a  woman  pur- 
chases at  a  foreclosure  sale  and  after- 
wards her  husband  joins  her  in  a  con- 
tract of  sale,  the  husband  is  a  proper 
party  to  be  joined  in  a  bill  praying  that 
he  be  required  to  join  in  a  deed  with 
his  wife  for  redemption.  Anniston 
First  Nat.  Bank  v.  Elliott,  125  Ala.  646. 

961.  10a.  Beebe  v.  Wisconsin 
Mortg.  Loan  Co.,  117  Wis.  328,  holding 
that  in  such  a  case  the  court  can  pro- 
tect the  rights  of  such  third  person  by 
making  the  complainant  liable  to  convey 
the  property  upon  payment  to  him  by 
the  vendee  under  the  contract  of  all 


sums  to  become  due  under  the  contract 
to  convey. 

969.  4.  Who  Kay  OlJMt.  — An  ob- 
jection to  the  joinder  as  defendants  of 
mortgagors  who  had  parted  with  their 
interests  is  one  which  they  alone  are 
in  a  position  to  make.  Rothschild  v. 
Bay  City  Lumber  Co.,  139  Ala.  571. 

7.  Compliance  with  the  Statutory  Bo- 
qoirements  to  Bedeem,  or  a  valid  reason 
for  noncompliance,  should  be  alleged. 
Baker  v.  Burdeshaw,  132  Ala.  166; 
Traeger  v.  Mutual  Bldg.,  etc.,  Assoc, 
192  111.  166. 

Sni&ciency  of  Bill  or  Complaint.  —  See 
as  considering  the  sufficiency  of  bills 
or  complaints  to  redeem.  National  Bldg., 
etc.,  Assoc.  V,  Cheatham,  137  Ala.  39s, 
holding  sufficient  a  bill  for  an  account- 
ing and  redemption  which  alleged  that 
the  mortgagee  claimed  an  attorney's  fee 
which  the  complainant  did  not  owe  and 
which  was  not  secured  by  the  mortgage, 
and  offering  to  pay  whatever  might  be 
found  to  be  due  on  an  accounting; 
Murphy  v.  Murphy,  141  Cal.  471,  hold- 
ing that  to  redeem  from  a  deed  as  a 
mortgage,  by  requiring  a  reconveyance, 
upon  the  theory  that  the  deed  was  to 
secure  moneys  to  be  paid  out  by  him 
for  the  plaintiff,  an  allegation  of  the 
amount  paid  by  the  grantee  is  neces- 
sary; Benson  v.  Bunting,  127  Cal.  532, 
holding  allegations  sufficient,  on  general 
demurrer,  to  set  out  fraud  in  inducing 
the  complainant  to  allow  the  period  of 
redemption  to  expire ;  Pickett  v.  Wad- 
low,  94  Md.  564,  holding  sufficient  a 
bill  to  redeem  land  held  under  deeds 
alleged  to  be  mortgages,  over  the  ob- 
jection that  no  particular  time  was  al- 
leged when  the  money  was  to  be  paid, 
where  it  alleged  an  admission  by  the 
defendant  of  the  plaintiff's  right  to  re- 
deem and  notice  that  such  redemption 
would  be  made  at  a  certain  time  and 
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903*     DeMription  of  Property.  —  See  note  8. 

Conolmioni  Should  Bo  Avoidod.  —  See  note  9. 

963.  *.  Joinder  and  Multifariousness — (2)  Redemption 

and  Cancellation,  —  See  note  6. 

964.  (4)  Redemption  and  Accounting.  —  See  note  2. 

969.    r.  Specific   Allegations  —  (i)  7>«rf^r  — (a)  ooaoru 

Bulo.  —  See  note  2. 

966.  See  notes  2,  3. 

967.  (b)  anAlifleationi  —  Denial  of  Bight.  —  See  note  3. 


that  the  defendant  acknowledged  the 
plaintiff's  right  so  to  redeem ;  Flynn  v. 
Foley,  (Minn.  1904)  98  N.  W.  Rep.  332, 
holding  a  complaint  sufficient  to  invoke 
the  exercise  of  equitable  jurisdiction 
upon  grounds  which  are  peculiarly  the 
subject  of  equitable  cognizance  and  to 
justify  the  administering  of  complete 
justice   between   the   parties. 

96SI.  8.  Bedomption  of  Part  from  Tax 
Bale.  —  In  a  suit  to  sell  land  forfeited 
for  taxes  an  answer  seeking  to  redeem 
an  undivided  portion  of  the  tract  should 
accurately  describe  and  locate  the  land 
so  that  the  court  may  accurately  fix  the 
costs  and  taxes  chargeable  thereon. 
State  V.  King,  47  W.  Va.  437. 

9.  CondnsionB. —  Elrod  v.  Smith,  130 
Ala.  212,  holding  that  in  a  bill  by  a 
junior  mortgagee  for  redemption  from  a 
prior  mortgage,  an  avernjent  that  "  no 
proper  notice  of  the  sale  was  given  "  is 
but  the  mere  conclusion  of  the  pleader. 

963.  6.  Downey  v.  Lancy,  178 
Mass.  465. 

964.  2.  CrummeU  v.  Littlefield,  98 
Me.  317,  holding  that  where,  as  a  part 
of  the  same  transaction  in  which  the 
plaintiff  acquired  a  deed  with  covenants 
against  incumbrances,  the  plaintiff  re- 
conveyed  the  premises  by  mortgage  to 
secure  a  part  of  the  purchase  money, 
in  a  suit  to  redeem  the  mortgage  the 
plaintiff  may  pray  that  upon  an  account- 
ing the  amount  of  outstanding  tax 
liens  may  be  offset  against  the  amount 
found  due  upon  the  mortgage  and  that 
he  be  allowed  to  redeem  upon  payment 
of  the  balance;  Flynn  v.  Foley,  (Minn. 
1904)  98  N.  W.  Rep.  332. 

Conntorolaim.  —  In  a  proceeding  under 
the  statute  for  redemption  and  to  com- 
pel an  accounting  of  rents  and  profits, 
if  the  complainant  seeks  an  accounting 
of  profits  of  personalty  not  sold  with 
the  land,  with  a  prayer  for  general 
relief,  the  defendant  may  file  a  counter- 
claim growing  out  of  transactions  relat- 


ing to  the  same  property,  and  the  com- 
plainant cannot  complain  that  burdens 
were  thus  imposed  on  him  in  his  efforts 
to  redeem  which  were  not  contemplated 
by  the  statute.  Standard  Steam  Laun- 
dry V.  Dole,  22  Utah  311. 

965.  2.  Higman  v,  Humes,  133  Ala. 
617  Veiling  17  Encyc.  of  Pl.  and  Pr. 
965]  ;  Bagley  v.  Bourque,  107  La.  395 ; 
Munro  v.  Barton,  95  Me.  2S2 ;  Lumsden 
V,  Manson,  96  Me.  357 ;  Mack  v.  Hill, 
28  Mont.  99 ;  American  L.  &  T.  Co.  v. 
Atlanta  Electric  R.  Co.,  99  Fed.  Rep. 
3x3,  requiring  an  offer  to  pay  in  the 
bill  by  a  junior  mortgagee.  See  also 
Citizens  Nat.  Bank  v.  Strauss,  29  Tex. 
Civ.  App.  407,  citing  17  Encyc.  of  Pl. 
AND  Pr.  973  [965]. 

966.  2.  Baker  v.  Burdeshaw,  13a 
Ala.  166;  Munro  v.  Barton,  95  Me. 
262. 

8.  Payment  or  Iigonotlon.  —  Under 
the  statute  in  Massachusetts  if  the  prop- 
erty has  been  advertised  the  filing  of  a 
bill  to  redeem  will  not  interrupt  the 
mortgagee's  right  unless  the  amount  due 
is  paid  into  court  or  an  injunction  is- 
sues. Brown  v.  Wentworth,  181  Mass. 
49. 

967.  8.  Where  Defendant  Claims  OwB- 
cr3hip.  —  No  offer  of  payment  is  neces- 
sary where  the  defendant  denies  that 
he  holds  the  property  as  mortgagee,  but 
claims  it  as  his  own.  De  Leonis  v,, 
Walsh,  140  Cal.  175.  And  in  such  case 
it  is  not  necessary  for  the  court  to 
find  that  the  plaintiff  had  performed  the 
vain  act  of  offering  to  do  what  the  de- 
fendant had  denied  him  the  right  to 
do.    Benson  v.  Bunting,  141  Cal.  462. 

Suit  to  Determine  Nature  of  Deed. — 
In  a  civil  suit  to  declare  a  deed  abso- 
lute on  its  face  to  be  a  mortgage,  in 
which  the  complainant  does  not  ask 
possession,  a  tender  is  not  necessary. 
Reese  v.  Rhodes,  (Ariz.  1890)  73  Pac 
Rep.  446.  But  see  Mack  v.  Hill,  38 
Mont.  99,  infra,  969,  note  3. 
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968.  (3)  Interest  of  Complainant  —  See  note  7. 

969.  d.  Prayer.  —  See  note  3. 

Altornatiyo  Belief.  —  See  note  5. 

/.  Amendment  of  Bill.  —  See  note  8. 

2.  Cross-bill.  —  See  note  10. 

970.  See  note  2. 

[Subtequent  Advances.  —  The  mortgagee  in  an  absolute 
deed  may  set  up  by  cross-bill  that  the  deed  was  to  secure  subse- 
quent advances,  and  offer  to  reconvey  upon  payment  of  the 
whole  amount  due.^] 

3.  Demurrer.  —  See  note  4. 

971.  TI.  Decbee  —  1.  Provisioiis  and   Contents  — a.  Fixing 
Time  for  Redemption  —  (i)  Generally.  — See  note  4. 

973.    (2)  Enlarging  Time.  —  See  note  i. 

,    7.    Nilson  V,  Home  BIdg.,  etc.,     to  reconvey.     McGrath  v.  McGrath,  ^^ 

&if       Til         Ann        iSL        etiafoininor      a  r'/^wM       <.Qa 


968 

Assoc,  85  III.  App.  78,  sustaining  a 
demurrer  to  a  bill  which  averred  that 
one  of  the  plaintiifs  was  a  judgment 
creditor,  but  failed  to  aver  how  or  in 
what  manner  he  became  such  creditor, 
for  what  amount,  or  in  what  court,  or 
that  the  judgment  debtor  was  the  owner 
of  the  equity  of  redemption. 

960.  3.  MacKay  v.  Smith,  27  Wash. 
442,  holding  that  redemption  may  be 
decreed  under  a  general  prayer. 

Interpretation  of  Deed  as  Mortgage.  — 
Though  a  party  is  not  entitled  to  the 
precise  relief  demanded,  he  may  still 
be  entitled  to  some  relief,,  as  an  adjudi- 
cation determining  the  character  of  the 
transaction  or  an  injunction  against  the 
sale  of  the  land.  Murphy  v.  Murphy, 
X41  Gal.  471.  See  also  Reese  v.  Rhodes, 
(Ariz.  1890)  Tz  Pac.  Rep.  446.  But  in 
Mack  V.  Hill,  28  Mont.  99,  it  was  held 
that  where  a  reconveyance  is  not  sought, 
the  suit  being  simply  for  the  interpre- 
tation of  the  contract,  without  alleging 
a  tender  or  willingness  to  pay,  the  com- 
plaint is  bad. 

5.  Downey    v,     Lancy,     178     Mas.s. 

465. 

8.  Offer  to  Pay  Sam  Dne.  —  Where  the 
plaintiff  seeks  a  reconveyance  on  the 
theory  that  the  defendant's  debt  has 
been  satisfied  and  that  there  is  a  balance 
due  to  the  plaintiff,  for  which  he  also 
seeks  a  judgment,  and  the  proof  shows 
that  the  defendant  has  not  been  paid, 
but  that  there  is  a  balance  due  to  him, 
the  defendant  is  entitled  to  a  judgment 
of  dismissal  unless  by  a  proper  amend- 
ment of  the  pleadings  it  should  be 
shown  that  after  a  tender  of  the  sum 
found  due  the  defendant  still  refused 


Gonn.  289. 

10.  By  Answer  Praying  Selief. —  In 
a  suit  to  sell  land  forfeited  for  taxes, 
the  court  may  permit  a  redemption 
under  an  answer  praying  such  relief. 
State  r.  King,  47  W.  Va.  437. 

970.  2.  Necessity  of  Cross-bill.  —  In 
McGrath  v.  McGrath,  76  Conn.  289,  it 
was  held  that  in  a  suit  to  require  a 
reconveyance,  upon  the  theory  that  the 
debt  has  been  satisfied,  if  the  proof 
shows  a  balance  due  to  the  defendant 
he  cannot  have  a  decree  foreclosing 
the  plaintiff's  right  to  redeem,  in  the 
absence  of  any  claim  for  equitable  re- 
lief by  cross-complaint. 

%a.  Carpenter  v.  Plagge,  192  111.  82, 
holding  that  such  an  offer  to  reconvey 
cannot  be  regarded  as  an  admission 
that  the  deed  may  be  enforced  as  a  se- 
curity for  the  original  indebtedness 
alone  if  it  does  not  stand  also  as  se- 
curity for  the  subsequent  indebtedness, 
the  former,  standing  alone,  being 
barred. 

4.  Specific  Objection.  — -  Though  a  bill 
may  be  deficient  in  failing  to  show  a 
full  compliance  with  the  statutory  re- 
quirements, a  demurrer  must  point  out 
the  objection  in  order  to  make  it  avail- 
able. Baker  v,  Burdeshaw,  132  Ala. 
166. 

971.  4.  Stephenson  v.  Kilpatrick, 
166  Mo.  262. 

973.  1.  The  Conrt  Has  Power  to  ex- 
tend the  time,  and  even  though  after 
decree  it  loses  jurisdiction  by  reason 
of  an  appeal  to  try  any  of  the  issues 
except  upon  the  mandate  of  the  appel- 
late court,  it  still  has  inherent  chancery 
power  to  modify  or  change  its  orders 
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974.    c.  Miscellaneous  Provisions.  —  See  note  i. 
977.    Til.  Costs  — 2.  Exceptions    to   Aule  — ^.  Defendant 
AT  Fault.  —  See  note  3. 

b.  Junior  Incumbrancers.  —  See  n©te  6. 


relating  solely  to  the  enforcement  of 
its  decrees.  Swan  v.  Harvey,  123  Iowa 
192,   citing   5   En  CYC.   of   Pl.   and   Pr. 

1057. 

974.  1.  Gompleta  Belief.  —  After 
acquiring  jurisdiction  for  the  purpose 
of  redemption  a  court  of  equity  has 
the  power  to  grant  adequate  relief  to 
any  of  the  parties  to  the  suit.  Manhat- 
tan L.  Ins.  Co.  r.  Wright,  (C.  C.  A.) 
126  Fed.  Rep.  82. 

Setting  Aside  Sale  Made  After  Bill 
Filed.  —  Where  the  right  to  redeem  ex- 
ists at  the  date  of  the  filing  of  the  bill 
it  is  not  within  the  power  of  the  mort- 
gagee to  impair  such  right  by  a  subse- 
quent act  of  foreclosure,  and  the  court 
may  set  aside  any  subsequent  sale  made 
under  the  power  in  the  mortgage,  when 
necessary  to  accomplish  that  for  which 
the  jurisdiction  has  been  assumed.  Na- 
tional Bldg.,  etc.,  Assoc,  v,  Cheatham, 
137  Ala.  395. 

Awarding  Possession.  —  In  a  suit  to 
redeem  from  an  absolute  deed  which  is 
in  fact  a  mortgage,  the  court  will  com- 
pel a  reconveyance  and  enter  a  decree 


lief  will  be  granted  upon  the  payment 
of  the  total  amount  of  the  indebtedness, 
in  accordance  with  the  maxim  that  he 
who  asks  equity  must  do  equity.  Car- 
penter V.  Plagge,  192  III.  82. 

A  Personal  Jndgment  may  be  rendered 
against  the  debtor  in  a  suit  to  foreclose 
a  junior  mortgage  and  to  redeem  from 
a  sale  tmder  a  prior  mortgage  if  the 
complainant  is  not  entitled  to  redeem, 
and  the  action  should  not  be  dismissed 
as  to  the  debtor.  Nichols  v.  Tingstad, 
10  N.  Dak.  1-^. 

Sentti  Pro&ti|  uid  IsLproTemeiiti.  •— 
Where  the  complainant,  in  a  suit  to 
redeem  from  a  tax  sale,  offers  to  take 
a  decree  giving  possession  to  him  with- 
out calling  on  the  defendant  for  rents 
and  profits,  which  the  evidence  shows 
to  equal  the  amount  that  the  plaintiff 
should  pay,  the  court  will  give  the  dc' 
cree  prayed  for  without  compelling  the 
plaintiff  to  advance  anything  or  the 
defendant  to  account,  and  the  defend- 
ant may  present  his  claim  for  improve- 
ments.    Hall  V.  Cardell,  iii   Iowa  206. 

977.    8.  In  an  Aetion  to  Compel  a  Ee- 


awarding  possession,  and  such  a  decree    eonyeyanee  of  land  which  had  been  con- 


is  not  a  departure  from  the  theory  of 
the  complainant  as  awarding  specific 
performance  of  a  bond  given  for  re- 
conveyance. Grogan  v.  Valley  Trading 
Co.,  (Mont.  1904)  76  Pac.  Rep.  211. 

Payment  of  Subsequent  Advances.  — 
Where  complainant  seeking  to  redeem 
from  an  absolute  deed  which  is  in  fact  a 
mortgage  owes  the  mortgagee  other 
sums  (in  this  case  future  advances 
under  an  agreement  that  the  deed 
should  stand  as  security  therefor)   re- 


veyed  as  security,  if  the  defendant  re- 
pudiates the  plaintiff's  title  and  refuses 
to  account  the  court  is  justified  in 
awarding  costs  against  the  defendant 
though  a  balance  is  found  in  his  favor. 
De  Leonis  v.  Walsh,  140  Cal.  175. 

6.  See  Brown  v.  Bumey,  128  Mich. 
205,  wherein  it  was  held  that  a  junior 
mortgagee  whose  bill  to  foreclose  was 
taken  as  a  bill  to  redeem  should  be 
decreed  to  pay  the  costs  of  a  previous 
foreclosure  by  advertisement 
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983.     n.   JUBIBOICTIOK  TO  APFOIVT  MASTER.  —  See  note  2. 
084.      m.   PUBFOBEB  FOB  WHICH  MASTEB  HAT  BE   APPOINTED. 

—  See  note  2. 

086.     Beftrenoe  of  Iisnes  of  Fact.  —  See  note  2. 

17.   DiBCBETIOK    OF    COUBT    TO  OBDEB   BEFBBBNCE  —  1. 

To  Kastor.  —  See  note  5. 

2.  To  Beferee.  —  See  note  6. 
980.    V.  VOLVNTABT  Befebekge  TO  Befebee  —  4.  Presumption 
as  to  Consent  —  Objections  Waived.  —  See  note  i.    See  also  Ex- 
ceptions AND  Objections. 

Where  Partiee  Appear  Before  Beferee.  —  See  note  2. 


M3.  S.  Tomikawa  v.  Gama,  14 
Hawaii  175  Iciting  17  Encyc.  of  Pl. 
AND  Pr.  983];  Dale's  Estate,  8  Pa. 
Dist.  683;  Green  v.  McCarter,  64  S. 
Car.  190. 

The  Pendeney  of  a  Motion  to  Frame  Is- 
fnflS  for  a  Jury  does  not  affect  the  power 
of  the  court  to  refer  the  issues  to  a 
master.    Barnwell  v.  Marion,  58  S.  Car. 

459. 

Special  Statutory  Proceedings.  —  In  a 
proceeding     under    the    Massachusetts 


Conceminff  Hatters  Not   in   lune. — 

Martin  v.  Keese,   (Tenn.  Ch.  1899)   57 
S.  W.  Rep.  419. 
9§6.    2.  Beferenoe  of  All  Issues.  — 

Consent  of  the  parties  is  necessary  to 
refer  all  issues,  both  of  law  and  of  fact, 
to  a  master  for  decision.  Early  Times 
Distillery  Co.  v.  Zeiger,  (N.  Mex.  1901) 
66  Pac.  Rep.  532 ;  Garinger  v.  Palmer, 
(C.  C.  A.)   126  Fed.  Rep.  906. 

5.  Glover     v.    Jones,     95     Me.     303 
iquoting    17    Encyc.    of    Pl.    and    Pr. 


Metropolitan  Water   Supply  Act   (Acts*    986]  ;  American  Freehold  Land  Mortg. 


Mass.  1895,  c.  488)  for  the  purpose  of 
fixing  reasonable  water  rates,  the  court 
has  jurisdiction  to  appoint  a  master, 
in  accordance  with  equity  practice,  to 
hear  the  parties  and  report  the  facts 
where  an  extended  investigation  of  ac- 
counts or  an  examination  of  minute  de- 
tails is  necessary.  Janvrin,  Petitioner, 
174  Mass.  514. 

9§4.  9.  Dorr  v.  Hunter,  83  III.  App. 
334  (to  sell  property  under  a  decree  of 
the  court) ;  Kansas  L.  &  T.  Co.  v.  Elec- 
tric R.,  etc.,  Co.,  108  Fed  Rep.  702 
(to  take  testimony  and  analyze  it). 

To  EfUblish  AUoffations  of  Bill. — 
Millhiser  v.  McKinley,  98  Va.  207 ; 
Bresee  v.  Bradfield,  99  Va.  331 ;  Am- 
mons  V.  South  Penn  Oil  Co.,  47  W. 
Va.  610;  Columbian  Equipment  Co.  v. 
Mercantile  Trust,  etc,  Co.,  (C.  C.  A.) 
113  Fed.  Rep.  23. 

Where  a  Case  Is  Heard  on  Bill  and 
Answer  it  must  be  determined  as  there 
made,  and  it  is  improper  to  refer  it  to 
a  master  to  take  testimony.  Irvine  v. 
Epstein,  (Fla.  1903)  33  So.  Rep.  1003. 


Co.  V,  Pollard,  132  Ala.  155;  U.  S.  v, 
Groome,  13  App.  Cas.  (D.  C.)  460; 
Cusack  V,  Budasz,  187  111.  392;  Mc- 
Gillis  V.  Hogan,  190  111.  176;  Glos  v. 
Gerrity,  190  111.  545 ;  Glos  v.  Boettcher, 
193  111.  534;  Harding  v.  Harding,  79 
111.  App.  590;  Day  Bros.  Lumber  Co. 
V.  Daniel,  62  S.  W.  Rep.  866,  23  Ky. 
L.  Rep.  285 ;  Vette  v,  Geist,  155  Mo.  27 ; 
Com.  V.  Archbald,   195  Pa.  St.  317. 

Expiration  of  Kaster's  Term.  —  Where 
the  master's  term  expires  pending  the 
reference,  the  order  becomes  inopera- 
tive, and  the  court  has  power  either  to 
proceed  to  trial  or  to  make  another 
order  of  reference  if  it  sees  fit.  Hey- 
ward  V,  Middleton,  65  S.  Car.  493. 

6.  Hart  v.  Godkin,  (Wis.  1904)  100 
N.  W.  Rep.  1057.  See  also  Stockman 
V.  Michell,  120  Mich.  293. 

9S9.  1.  Michael  v.  Tracy,  15  Colo. 
App.  312. 

2.  Richards  v.  Miller,  11  Pa.  Super. 
Ct.  228. 

No  Objection  Until  After  Beport  Filed. 
—  Vette  V,  Geist,  155  Mo.  27. 
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990.  6.  Effect  of  Consent  —  Waiver  of  Bight  to  Jury  Trial.  —  See 
note  5. 

991.  6.  Bevocation  of  Consent.  —  See  note  i. 

7.  Becommittal  and  Additional  Orders  to  iLeferee.  —  See 
note  3. 

993.  VI  When  Coxpulsoby  Befebehge  to  Befebee  Pbopsb 

—  1.  Statutory  Authority  to  Order  Beference.  —  See  note  2. 

994.  2.  Constitutionality  of  Statutes  —  b.  Actions  at  Law. 

—  See  note  3. 

995.  See  note  2. 

996.  3.  Actions  luYolving  Accounts  —  a.  Statutory  Pro- 
visions. —  See  note  2. 

997.  c.  Long  Account  —  (i)  In  General.  —  See  note  3. 


090.  6.  Williams  v.  Weeks,  70  S. 
Car.  I. 

991.  1.  Hew  York  Statute.  —  Where 
a  party  fails  to  exercise  his  right  to 
end  the  reference,  the  report  is  effective 
as  against  him  although  it  is  not  filed 
until  more  than  sixty  days  after  the 
case  is  submitted.  Agricultural  Ins.  Co. 
V.  Darrow,  70  N.  Y.  App.  Div.  413. 
And  the  court  cannot  compel  a  party  to 
take  up  and  file  the  referee's  report 
before  the  expiration  of  the  sixty  days. 
Morrow  v.  McMahon,  71  N.  Y.  App. 
Div.  171. 

8.  See  Electric  Supply,  etc.,  Co.  v. 
Conway  Electric  Light,  etc.,  Co.,  186 
Mass.  449.  ^ 

993.  2.  Beferenoe  of  Aotions  Arising 
upon  Motions.  —  Frost  v.  Reinach,  Supm. 
Ct.  Spec.  T.)  40  Misc.  (N.  Y.)  412 

In  Extraordinary  Cases.  —  References 
to  determine  controverted  questions  of 
fact  arising  on  motions  should  be  made 
only  in  very  exceptional  cases,  where 
the  facts  are  complicated  and  it  is  mani- 
fest that  the  truth  cannot  be  ascertained 
with  reasonable  certainty  without  the 
examination  of  witnesses.  Weinberger 
V.  Metropolitan  Traction  Co.,  63  N.  Y. 
App.  Div.  240. 

To  Ascertain  Compensation  Due  to 
an  Attorney  on  Substitution  the  court 
may  order  a  reference.  Kane  v.  Rose, 
87  N.  Y.  App.  Div.  1 01. 

994.  8.  Tinsley  v,  Keraery,  170 
Mo.  310;  Malone  v.  St.  Peter,  etc., 
Church,  69  N.  Y.  App.  Div.  420 ;  Grant 
County  V.  McKinley,  8  Okla.  128; 
Brewer  v.  Asher,  8  Okla.  231. 

In  Oeorsla,  where  a  common-law  ac- 
tion is  referred  to  an  auditor,  it  is  the 
constitutional  right  of  either  party  to 
have  his  exceptions  of  fact  to  the  au- 
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ditor's  report  passed  upon  by  a  jury, 
unless  this  right  be  expressly  waived. 
Weaver  v.  Cosby,  109  Ga.  310.  See 
also  infra,  XVII.  2.  a.     In  General. 

Beferenoe  of  Issue  on  Acoonnt.  —  In 
an  action  on  a  note  in  which  the  de- 
fendant claims  a  credit  for  the  amount 
of  the  balance  of  a  long  account,  the 
issue  involving  the  account  may  be  re- 
ferred, but  it  is  a  violation  of  the  right 
of  trial  by  jury  to  refer  all  the  issues. 
Tufts  V.  Norris,  115  Iowa  250. 

995.  2.  Grant  County  v.  McKinley, 
8  Okla.  128;  Brewer  v.  Asher,  8  Okla. 
231. 

996*  2.  Colorado.  —  Michael  v. 
Tracy,  15  Colo.  App.  312. 

Kansas.  —  Abbott  v.  Arkansas  Gty 
Bldg.,  etc.,  Assoc,  63  Kan.  888,  66  Pac. 
Rep.    1041 ;    Smith  v.   Scully,  66   Kan. 

139. 

Missouri.  —  McCormick  v.  St.  Louis, 
166  Mo.  315. 

New  York.  —  Smith  v.  Smith,  (Supm. 
Ct.  Spec.  T.)  31  Misc.  (N.  Y.)  109; 
Guaranty  Trust  Co.  v.  Robinson,  (Supm. 
Ct.  Spec.  T.)  31  Misc.  (N.  Y.)  277; 
Smith  V.  New  York  Cent.,  etc.,  R.  Co., 
47  N.  Y.  App.  Div.  634;  Fisher  v, 
Haines,  62  N.  Y.  App.  Div.  66;  Ames 
V.  French,  83  N.  Y.  App.  Div.  452. 

South  Carolina.  — vMontague  v.  Best, 
65  S.  Car.  455. 

Wisconsin. — Jordan  v.  Warner,  107 
Wis.  539. 

The  Federal  Courts  have  power,  inde- 
pendent of  statutes,  to  appoint  an  au- 
ditor to  take  and  state  an  account  in 
an  action  at  law,  in  a  proper  case. 
Fenno  v.  Primrose,  (C.  C.  A.)  119  Fed. 
Rep.  801. 

997.  8.  Weakley  v.  Cherry  Tp.,  62 
Kan.  867,  63  Pac.  Rep.  433 ;  Weidenfeld 
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998-1008 


998.     See  notes  i,  2.^ 

Aooount  Xut  Be  Immediate  Ol^Mt  of  Aetloa.  —  See  note  3. 

Burden  Is  npon  Applioant.  —  See  note  5* 
lOOO.     Aetion  for  Profesiional  SerTieee.  — See  notes  I,  2. 

(2)  Discretion  of  Court,  —  See  note  3. 
lOOl.    d.  Reference  of  Counterclaim.  —  See  notes  1,2. 
1003.   /.  Consideration  of  Pleadings.  —  See  notes  4,  6. 

1003,     other  Isiuei  Hot  InvolTing  Long  Aocoant.  —  See  note  2. 

V.  Woolfolk,   (Supm.  Ct.  Sp«c.  T.)   26  ring  a  cause  on  the  ground  that  the  ex- 

Misc.    (N.  Y.)    150;   Brennan  v.  Gale,  amination  of  a  long  account  is  neces- 

56  N.  Y.  App.  Div.  4 ;  Salem  Traction  sary   will   not   be   disturbed   on   appeal 

Co.  V.  Anson,  41   Oregon  562;  Jordan  where  the  evidence  upon  the  point  is 


r.  Warner,  107  Wis.  539. 


conflicting.    Salem  Traction  Co.  v.  An- 


998.     1.    Stein  v.  New  York  News  son,  41  Oregon  562. 

Pub.  Co.,  47  N.  Y.  App.  Div.  550;  Sar-  1001.     1.    Beference   of   All   Issnee 

torius  V.  Gottlieb,  80  N.  Y.  App.  Div.  Erroneous.  —  Where  the  complaint  sets 

112.  out  a  cause  of  action  on  contract  and 

2.  Weidenfeld   v.    Woolfolk,    (Supm.  this  is  put  in  issue  by  the  answer,  which 

Ct.   Spec.  T.)    26   Misc.   (N.  Y.)    150;  also   sets   up  a  counterclaim   requiring 

Standard  Fashion  Co.  v,  Siegel-Cooper  the  examination  of  a  long  account,  it  is 

Co.,  44   N.   Y.   App.   Div.    121 ;   Leary  error  to  order  a  reference  of  all  the 

V.  Albany  Brewing  Co.,  66  N.  Y.  App.  issues   on   the   motion   of   the  plaintiff 

Div.  407.  against  the  objection  of  the  defendant. 

8.  Wilson  V,  Union  Distilling  Co.,  16  Kennedy  v,  Horikoshi,  82  N.  Y.  App. 

Colo.  App.  429;  Frick  V,  Kabaker,  116  Div.  415. 

Iowa  494 ,-  Kenneth  Invest.  Co.  v,  Na-  Equitable  Gonnterolaim.  —  In  Nebraska 

tional  Bank  of  Republic,  96  Mo.  App.  it  is  held  that  where  an  equitable  coun- 

125 ;  Hassard  v,  Warner,  (N.  Y.  City  Ct.  terclaim  is  filed  in  a  purely  legal  action 

Gen.  T.)  32  Misc.  (N.  Y.)  771 ;  Fromer  and    a    general    objection    is    made    to 

V.  Ottenberg,   (Supm.  Ct.  Spec.  T.)   36  referring  the  cause,  it  is  not  error  to 

Misc.   (N.  Y.)   631 ;  Standard  Fashion  overrule   the   objection    and   refer   the 

Co.  V,  Siegel-Cooper  Co.,  44  N.  Y.  App.  whole  cause.     Brown  v.   Keith,    (Neb. 

Div.    121;    Importers',  etc.,   Nat.   Bank  1901)  96  N.  W.  Rep.  59. 

V,  Werner,   54  N.  Y.   App.  Div.  435;  2.  Price  v,  Parker,  (Supm.  Ct.  Spec 

Leaiy  v.  Albany  Brewing  Co.,  66  N.  Y.  T.)  44  Misc.  (N.  Y.)  582. 

App.  Div.  407.  1003,    4.    Salem    Traction    Co.    v, 

6.  Middleton  v.  Ames,  41  N.  Y.  App.  Anson,     41     Oregon     562;     Ewart    v, 

Div.  498;   Brennan  v.  Gale,  44  N.  Y.  Kass,   (S.  Dak.   1903)   95  N.  W.  Rep. 


App.  Div.  396. 
lOOO.    1.    Angel  tr.  Rae,  (N.  Y.  City 


915. 


6.  ITew  Hatter  Not  Constltnting  Conn- 


Ct.  Gen.  T.)  27  Misc.  (N.  Y.)  829 ;  terolaim.  —  Guaranty  Trust  Co.  v.  Rob- 
Hoes  V.  Allen,  (N.  Y.  City  Ct.  (Jen.  T.)  inson,  (Supm.  Ct.  Spec.  T.)  31  Misc. 
28  Misc.   (N.   Y.)   450;   Stein  v.  New     (N.  Y.)  277, 


York  News  Pub.  Co.,  47   N.  Y.  App. 
Div.  550. 


1003.    2.    Simmons  v.  Morrison,  13 
App.  Cas.  (D.  C.)  161 ;  Price  v,  Parker, 


2.  Clinch  v.  Henck,  49  N.  Y.  App.  Div.     (Supm.  Ct.  Spec.  T.)  44  Misc.  (N.  Y.) 
183 ;   Lewis  v.   Snook,  88  N.  Y.  App.     582 ;  Connor  v,  Jackson,  53  N.  Y.  App. 


Div.  343. 
Where  the  Defendant  Boos  Kot  Deny  the 


Div.  322. 
Keooisity  to  First  Settle  Other  Issnee.  — 


Performanoe  of  the  services,  but  ques-  Where,  in  an  equity  suit  for  an  ac- 
tions their  value,  the  examination  of  a  counting,  the  plaintiff's  right  to  an  ac- 
long  account  is  not  involved,  and  the  counting  is  denied,  the  defendant  is 
case  is  not  referable.     Cantine  v.  Rus-  entitled  to  have  the  issue  so  raised  de- 


sell,  168  N.  Y.  484. 


termined  upon  a  trial  by  the  court  be- 


8.   Glos  V.  Gerrity,  190  111.  545  [citing  fore  a  reference  can  be  ordered  to  take 

17  En  CYC.  OF  Pl.  and  Pr.  xooo]  ;  Mc-  the  account.    Knox  v.  Gleason,  63  N.  Y. 

Cormick  v,  St.  Louis,  166  Mo.  315.  App.  Div.  99<     See  also  Malone  v,  St. 

Betlew  on  Appeal.  —  An  order  refer-  Peter,  etc.,  Church,  172  N.  Y.  269. 
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lOOS.      Itomi  of  Aoeonnt  Mnft  Be  Put  in  Issue.  —  See  note  3. 

1004.  4.  Actions  Ex  Delicto  —  ^.  In  General.  — See  note  2. 

1005.  vn.  At  What  Stage  Befebence  Obdebed  —  1.  To 
Master.  —  See  note  3. 

1006.  2.  To  Beferee  —  Before  issue  Joined.  —  See  note  2. 
After  Flea  in  Bar.  —  See  note  5. 

ym.  HOTICE   Befobe    Obdebieo   Befebeegb.  --  See 
notes  7,  8. 
1007. 
1008. 

See  note  i. 

2.  By  Whom  Hade.  —  See  note  4. 

lOlO.    4.    Prelimiiiary    Decree    or    Judgment  —  Principles    of 
Aooonnt  —  tf.  In  Suits  in  Equity.  —  See  note  4. 

101 3.    6.  Amendment  and  Modification  of  Order  —  Baeeeesive  Mo- 
tiona  for  Beferenee.  —  See  note  3. 


See  note  i. 

X.  Obdeb  of  Befebeece  —  1.  Necessity  for  Order.  — 


loos'.     S.  Smith  v.  Scully,  66  Kan. 

Wlien  the  Items  of  a  Long  Aoeonnt  Are 
Pat  in  Issne,  an  order  of  reference  will 
be  upheld  on  appeal,  although  l^  reason 
of  a  failure  of  proof  on  the  part  of  the 
plaintiff  no  examination  thereof  by  the 
referee  became  necessary,  and  hence 
the  case  might  have  been  tried  by  a 
jury  without  confusion  or  difficulty. 
McCormick  v.  St  Louis,  i66  Mo.  315. 

1004.  9.  Contra.  — Under  the  Or^- 
gon  statutes  an  action  of  tort  may  be 
referred  if  the  examination  of  a  long 
account  is  necessary.  Salem  Traction 
Co.  V,  Anson,  41  Oregon  562. 

1009.  8.  Billingslea  v,  Manear,  47 
W.  Va.  785. 

1006.  2.  Kerr  v.  Hicks,  129  N. 
Car.  141,  131  N.  Car.  90;  Penn  Lumber 
Co.  V.  McPherson,  133  N.  Car.  287. 

6.  Tarboro  Bank  v.  Fidelity,  etc.,  Co., 
1 26  N.  Car.  320 ;  Austin  v.  Stewart,  1 26 
N.  Car.  525 ;  Alston  v.  Limehouse,  60  S. 
Car.  559. 

InTOStigation  of  Aceonnts. —  Under 
How.  Annot.  Stat.  Mich.,  §  7386,  which 
authorizes  the  appointment  of  auditors 
when  it  appears  that  the  investigation 
of  accounts  is  necessary,  the  proper 
practice  is  not  to  divide  the  issues,  but 
to  refer  the  matter  to  the  auditors  before 
the  verdict  is  taken.  Stockman  v, 
Michell,  120  Mich.  293. 

7.  Notice  Not  Imperative.  —  See  Dale's 
Estate,  8  Pa.  Dist.  683 ;  Hampton  Bank 
V.  Fennell,  55  S.  Car.  379. 

8.  Beferenoe  on  Pleading  to  Take  Ao- 
eonnt. —  A  case  may  be  referred  to  a 
master  on  the  pleadings,  without  notice 


to  the  defendant,  where  it  appears  from 
the  bill  that  the  taking  of  an  account  is 
necessary.  Briggs  v.  Neal,  56  C.  C.  A. 
572,  no  Fed.  Rep.  477. 

1007,  1.  Schieck  v.  Donohue, 
(Supm.  Ct.  Spec.  T.)  44  Misc.  (N.  Y.) 

425. 

1008.  1.  Webster  v,  Powell,  43 
Fla.  432. 

A  Judge  at  Chambers,  in  a  proper  case, 
may  grant  an  order  of  reference.  Green 
V.  McCarter,  64  S.  Car.  290,  following 
Hampton   Bank  r.   Fennell,  55   S.  Car. 

379. 

An  Entry  In  the  Clerk's  Kinntes,  show- 
ing all  the  requisites  of  an  order  of 
reference  upon  consent  of  parties,  is  a 
sufficient  compliance  with  Code  Civ. 
Pro.  N.  Y.,  9  7^7*  which  requires  that 
such  an  order  shall  be  in  writing. 
Gerity  v.  Seeger,  etc.,  Co.,  163  N.  Y. 
119. 

4.  Failure  to  Agree.  —  Where  the  ap- 
pointment of  a  referee  is  vacated  be- 
cause the  parties  have  had  no  oppor- 
tunity to  agree  on  the  individual  to  be 
appointed,  and  thereafter  they  fail  to 
come  to  an  agreement,  the  same  referee 
may  be  reappointed  by  the  court.  San- 
guinett  V.  Webster,   153   Mo.  343. 

1010.  4.  Where  an  Answer  Is  Filed 
Denying  All  the  Facts  on  which  the  plain- 
tiff's claim  is  based,  the  cause  cannot  be 
referred  to  a  master  to  determine  the 
amount  due  to  the  plaintiff  until  he  has 
proved  that  he  has  a  demand  against  the 
defendant.  Goff  v.  McBee,  47  W.  Va. 
153. 

1013.  8.  Green  t.  McCarter,  64  S. 
Car.  290,  holding  that  an  order  of  refer- 
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1014.  ZI  ftlTALIFIGATIONS  OF  HaSTEB  OB  RSFSBEB  —  Judge 
ef  Court.  —  See  note  4. 

1015.  XTT.  Oath  of  Masteb  ob  Befebee  —  2.  Of  Seferee.  — 

See  note  2. 

1016.  3.  Waiver  of  Oath.  —  See  note  i. 

1018.    xm.  Pbogeebinob   ok   Befebevce— 1.  Powers   of 
Beferees — c.  Discretion  of  Referees.  —  See  note  3. 
e.  Amendment  of  Pleadings.  —  See  note  5. 
/.  Dismissal  and  Nonsuit.  —  See  note  6. 
lOlO.    See  note  i. 

2.  Compliance  with  Order  of  Beference  —  a.  Masters 
in  Equity.  —  See  notes  2,  3. 

1030.  b.  Referees.  —  See  note  3. 

1031.  3.  limitationt  Imposed  by  Pleadings.  —  See  note  6. 
14MI3.     HarmlaM  Error.  —  See  note  I. 

1094.  4.  Appearance  —  Notice  to  Parties  —  b.  Notice  — 
(5)  Disregard  of  Notice.  —  See  note  5. 

103S.  6.  Place  of  Hearing  —  llMton  Appointod  by  Unitad  StotiS 
Oonrts.  —  See  note  2. 

1090*     TrUI  Outsldo  of  County  of  Yonuo.  —  See  note  I. 


nice  may  be  revoked  and  a  subsequent 
lirder  made  without  regard  to  the  for- 
mer one. 

1014.  4.  Maitor  Afterwards  Ap- 
pointed Judge.  —  It  is  no  ground  for 
vacating  an  order  of  reference  to  a 
master  that,  pending  the  hearing,  he  has 
been  appointed  an  associate  justice  of 
the  Supreme  Court.     Downey  v.  Lancy, 

178  Mass.  465. 

1M5.    8.    See  Story  v.  De  Armond, 

179  111.   510. 


Seport  KnUity.  —  Bush  v.  Murphey, 
113   Ga.   345. 

lisuea  Already  A^ndicated.—  In  a 
suit  to  foreclose  a  mortgage  the  master 
is  justified  in  ignoring  evidence  tending 
to  show  usury  where  the  defense  of 
usury  has  been  determined  against  the 
defendant  by  the  interlocutory  decree. 
Deitch  V.  Staub,  (C.  C.  A.)  115  Fed. 
Rep.  309. 

1090.  8.  Michael  v,  Tracy,  15 
Colo.  App.  312;  Kennett  v.  Hopkins,  58 


1016*    1.    Story  V.  De  Armond,  179    N.    Y.    App.    Div.    407;    Stembach   v. 


111.  510. 

101 9,  8.  Waterman  v.  Merrow,  94 
Me.  237. 

5.  See  Perry  v.  Levenson,  82  N.  Y. 
App.  Div.  94,  holding  that  on  a  refer- 
ence by  consent  the  referee  has  power 
in  a  proper  case  to  allow  an  amendment 
of  the  pleadings;  Bamum  v.  Williams, 
91  N.  Y.  App.  Div.  464. 

6.  GrifFen  v.  Mechanics,  etc..  Bank, 
61  N.  Y.  App.  Div.  434. 

lOlO*  1.  Austin  V,  Stewart,  126 
N.  Car.  525 ;  People's  Loan,  etc..  Bank 
V.  Garlington,  54  S.  Car.  413. 

8.  Terry  v.   Robbins,    122   Fed.   Rep. 

8.  Richardson  v.  Horton,  139  Ala. 
350  [citing  17  En  CYC.  of  Pl.  and  Pr. 
1019]  ;  Murphy  v,  Patterson,  24  Mont. 
575 ;  Ellis  V,  Ellis,  (Tenn.  Ch.  1900) 
6a  S.  W.  Rep.  51. 


Friedman,  75  N.  Y.  App.  Div.  418; 
Young  r.  Valentine,  78  N.  Y.  App.  Div. 
^ZZ'*  Parcher  v,  Dunbar,  118  Wis.  401. 

1091.  6.  Bush  v.  Murphey,  113  Ga. 
345  ;  Holt  V.  Howard,  (Vt.  1904)  58  Atl. 
Rep.  797. 

Sefereo  Should  Hoar  All  lisaoi.  — 
Pinsker  v.  Pinsker,  44  N.  Y.  App.  Div. 
501,  holding  that  a  report  which  failed 
to  dispose  of  a  counterclaim  in  issue 
was  insufficient  as  a  basis  for  judgment. 
See  also  Cable  Flax  Mills  v.  Early,  72 
N.  Y.  App.  Div.  213. 

1039.  1.  Kennett  v,  Hopkins,  58  N. 
Y.  App.  Div.  407. 

1034.  6.  Failnre  to  Appear  Before 
Master.  —  Gilliam  v,  Baldwin,  96  III. 
App.  323. 

1035.  8.  The  William  H.  Bailey, 
103  Fed.  Rep.  799* 

1096.    1.  OljootiOB    WaiTod.  —  Ap- 
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1097. 
1098. 

note  2. 


8.  A^onmmentB  —  a.  In  General.  —  See  note  i. 
10.  AdmiBsion  of  Evidence — a.  In  General.  —  See 


b.  Rules  of  Evidence.  —  See  note  4. 

1030«     Inoompetent  and  Irrelevant  Evidence.  —  See  notes  1,2. 

11.  Conrt'8    Control    over    Masters  and   Eeferees  —  a. 
—  See  note  3. 
b.  Referees.  —  See  note  2. 
13.  Beopening  Case  for  Further  Proof.  —  See  note  3. 

Vewly  Diioovered  Evidenoe.  —  See  note  I . 
XIV.  BSPOBT  —  1.  Definitions.  —  See  note  2. 
2.  General  Beqoisites.  —  See  note  3. 
derioal  Labor.  —  See  note  4. 
Statntory  ProTiiioni.  —  See  note  6. 


Masters. 
1031. 
1039. 
1033. 

1084. 


pearance  in  person  and  by  attorney  at 
hearings  held  by  a  referee  outside  the 
county  of  venue,  and  participation  in  the 
proceedings  without  objectioi^  constitute 
a  waiver  of  objection  to  the  place  of 
hearing.  Matter  of  Davenport,  (Surro- 
gate Ct.)  37  Misc.  (N.  Y.)  179. 

So  objection  is  waived  by  the  parties' 
consent  to  an  order  specifying  a  place 
out  of  the  territorial  jurisdiction  of  the 
court  for  the  taking  of  testimony  by  the 
auditor.  Gulf,  etc.,  R.  Co.  v.  Winder, 
36  Tex.  Civ.  App.  263. 

1M7.  1.  See  Matter  of  Ferrigan, 
42  N.  Y.  App.  Div.  I. 

1098.  9.  Schnadt  v.  Davis,  185  111. 
476,  quoting  17  Encyc.  op  Pl.  and  Pr. 


been  erroneous;  and  if  he  does  so  re- 
fuse the  appellate  court  will  grant  a 
new  trial.  Smith  v.  Kirtland,  45  N.  Y. 
App.  Div.  25. 

8.  Control  of  Dooiaion.  —  The  court  has 
no  power  to  direct  a  referee  to  decide 
one  way  or  the  other,  or  to  change 
his  report  after  it  has  been  made.  Dea- 
gan  V.  King,  83  N.  Y.  App.  Div.  428. 

1031.  2.  State  Bank  v.  Showers, 
65  Kan.  431. 

1033.  3.  Diehl  v.  Cotts,  48  W.  Va. 
251  iciting  17  Encyc.  of  Pl.  and  Pr. 
1032]  ;  Ocorr,  etc.,  Co.  v.  Little  Falls, 
77  N.  Y.  App.  Div.  592;  Rhinesmith's 
Case,  25  Pa.  Super.  Ct.  300. 

1033.    1.  Where  the  New  Evidenoe  Ii 


X028,  and  holding  further  that  in  order    Merely  Cnmalative,   and    no    excuse   is 


to  discharge  the  duty  of  arriving  at 
conclusions  as  to  the  facts,  the  master 
should  see  the  witnesses  and  hear  them 
testify;  Nutriment  Co.  v.  George  Green 
Lumber  Co.,  195  111.  324. 

4.  Ellwood  V.  Walter,  103  111.  App. 
219,  quoting  17  Encyc.  of  Pl.  and  Pr. 
1023  [1028],  die  whole  text  paragraph. 

Order  of  Admitting  Proof.  —  O'Brien  v, 
Keefe,  175  Mass.  274. 

1030.  1.  Weaver  v,  Cosby,  109  Ga. 
310. 

5.  Vo  Power  to  Doddo  upon  Admisii- 
bUity  of  Evidenoe,  —  Frost   v.   Reinach, 

(Supm.  Ct.  Spec.  T.)  40  Misc.  (N.  Y.) 


shown  for  failure  to  discover  and  offer 
it  in  time,  a  reopening  of  the  case 
should  be  refused.  Oliver  v,  Wilhite, 
201    III.   552. 

8.  Schnadt  v.  Davis,  185  III.  476, 
quoting  17  Encyc.  of  Pl.  and  Pr.  1033. 

1034*  8.  See  Hawkins  v.  Hall,  4 
Penn.  (Del.)  291. 

Time  of  Signing. —  Where  the  report 
returned  is  not  signed,  but  no  objection 
to  the  omission  has  been  taken  and  the 
report  is  sufficiently  identified,  leave 
may  be  given  to  sign  nunc  pro  tunc. 
Jocelyn  v.  White,  98  111.  App.  50. 

4.  A  Beport  Prepared  WhoUy  by  the 


412;  Kansas  L.  &  T.  Co.  v.  Electric  R.,    BaoceBBfol  Party  without   notice  to  the 


etc.,  Co.,  108  Fed.  Rep.  702. 

IMtregarding  Inoompetont  Evidenoe. — 
Where  evidence  has  been  admitted  by 
the  referee  over  the  objection  of  one  of 
the  parties,  and  is  relied  on  by  the 
party  offering  it,  the  referee  cannot  re- 
fuse to  consider  it  in  making  his  de- 
cision alUiough  its  admission  may  have 


other,  and  signed  by  the  master  as  sub- 
mitted to  him,  should  be  suppressed. 
Fitchburg  Steam  Engine  Co.  v.  Potter, 
211  III.  138. 

8.  Eleotion  to  Terminate  Keforonoe.-^ 
A  report  which  is  insufficient  for  failure 
to  comply  with  statutory  requirements 
cannot  be  sent  back  to  the  referee  for 


680 


Vol.  XVIL 


REFERENCES. 


1035-1041 


103S.     Suffldoney  to  Sustain  Judgment.  —  See  notes  2,  3. 

3.  To  What  Hatters  Confined.  —  See  note  6. 
1086,    4.  Necessity  to  Eeport  Evidence  —  a.  Upon  Refer- 
ence TO  Master.  —  See  note  i. 

statutory  Proviiioni .  —  See  note  2. 
1087*     Diseretionary  Power  of  Maater.  —  See  note  I. 
By  Motion  Soaaonably  Made.  —  See  note  3. 

b.  Upon  Reference  to  Referee.  —  See  note  5. 
1038.    6.  Findings  of  Fact  and  Law  —  a.  By  Master.  —  See 
notes  ly  2. 

b.  By    Referee  —  (i)  Findings    of  Fact.  —  See 
note  3. 

1030,    (3)  Separate  and  Special  Findings  —  sututoe  Authoriiing 
Boqueata  for  Spedal  Findings.  —  See  note  3. 

1041.    7.  Argnments  and  Process  of  Keasoning.  —  See  note  i. 

further  findings  or  decision  where  the        S.  Beferee's  Report  Must  Be  Confined  to 
adverse  party  has  elected  to  terminate    Issues.  —  Newton  Rubber  Works  v.  De 

Las   Casas,    182   Mass.  436;   Sutton  v, 
Clarke,  40  Oregon  508. 

1036.  1.  Buttrick,  Petitioner,  185 
Mass.  107.  Compare  Parker  v,  Simp- 
son, 180  Mass.  334,  wherein  it  was  held 
to  be  proper  for  the  master  to  report 
the  evidence,  though  voluminous,  the 
conclusions  depending  peculiarly  on  a 
consideration  of  the  whole  body  of  testi- 
mony. 

8.  Schnadt  v,  Davis,  185  111.  476; 
Nutriment  Co.  v.  George  Green  Lumber 
Co.,  195  111.  324. 

All  Documentary  Evidenee  must  be  in- 
corporated in  the  referee's  report  under 
the  Oregon  statute.  Crown  Point  Gold 
Min.  Co.  V.  Crismon,  39  Oregon  364. 

1037.  1.  Parker  v,  Simpson,  180 
Mass.  334 ;  East  Tennessee  Land  Co.  v. 
Leeson,  183  Mass.  37. 

8.  Waiver. —  Where  a  party  omits  to 
move  that  the  evidence  be  produced 
and  filed  he  cannot  make  its  absence  a 
ground  of  error.  Felton  v.  Felton,  47 
W.  Va.  27.  See  also  Schnadt  v,  Davis, 
185  111.  476. 

6,  Holt  V,  Johnson,  128  N.  Car.  67, 

1038.  1.  National  Bank  of  Com- 
merce r.  New  Bedford,  175  Mass.  "257; 
Parker  v,  Simpson,  180  Mass.  334.  See 
also  Pray  v,  Brigham,   174  Mass.   129. 

8.   Clark  v.  Seagraves,  186  Mass.  430. 
8.   Boody  V.  Pratt,  64  N.  J.  L.  281. 

1039.  3.  Must  Be  Made  Before  Report 


the  reference  for  failure  to  file  the  re- 
port within  sixty  days  as  required  by 
Code  Civ.  Pro.  N.  Y.,  §  10 19,  and  has 
served  notice  to  that  effect.  Rowlands 
V.  Young  Men's  Christian  Assoc, 
(Supm.  Ct.  Spec.  T.)  32  Misc.  (N. 
Y)  421,  affirmed  54  N.  Y.  App.  Div. 
618. 

103^.  2.  Where  the  Findings  Are 
Contradietory,  the  report  will  not  sustain 
a  judgment.  Stevens  v.  Fellows,  70  N. 
H.  148. 

8.  Where  the  Issues  Include  a  Counter- 
olaim  and  evidence  is  adduced  to  sup- 
port it,  a  judgment  for  the  plaintiff 
cannot  be  sustained  unless  the  referee's 
report  shows  that  he  disposed  of  such 
counterclaim.  Pinsker  v,  Pinsker,  44 
N.  Y.  App.  Div.  501. 

A  report  allowing  certain  items  of  a 
counterclaim  pleaded  sufficiently  shows 
that  the  whole  counterclaim  was  con- 
sidered and  passed  on  by  the  referee. 
Lack  V.  Brecht,  166  Mo.  242. 

AH  Issues  Referred  must  be  covered 
by  the  report.  Clark  v.  Hewitt,  136 
Cal.  77;  Sutton  v.  Clarke,  40  Oregon 
508. 

Interlocutory  Beport. — Compare  Young 
V.  Valentine,  177  N.  Y.  347,  holding 
that  where  an  action  for  an  accounting 
is  referred  it  is  not  necessary  that  the 
referee  should  make  and  enter  an  in- 
terlocutory judgment  that  the  taking  of 


an    account   is   necessary,    before   pro-    Has  Been  Fila    —  Drown  v.  Hamilton, 
ceeding   to   state   the   account.      Citing     68  N.  H.  23. 


Russell  V.  McCall,  141  N.  Y.  437 ;  Can- 
ton Brick  Co.  v,  Howlett,  169  N.  Y. 
293. 


1041.  1.  Masters.  —  North  Chicago 
St.  R.  Co.  V.  Le  Grand  Co.,  95  111.  App. 
435- 
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1041«    8.  Objections  Made  Before  Keferee.  —  See  note  2. 

9.  Filing  Keport  —  a.  In  General.  —  See  note  3. 

b.  Time  ok  Filing.  —  See  note  4. 

1049.     eututory  ProTiiioni.  —  See  note  I. 

Sztansion  of  Time  \j  Court.  —  See  note  3. 

c.  Notice  of  Filing.  —  See  note  4. 

10.  Amendment  —  Supplemental  Eeport.  —  See  note  $• 
1043.    XV.  Death  Psvdiho  Befebence  — 1.  Beath  of  Party. 

—  See  note  i. 

XYI  Qbxectiovb  to  avd  Betiew  of  Mastes's  PBOt 
0SSDIVG8  — 1.  Objections  Before  Filing  Beport  — /i.  Nature  and 


1041.  8.  Sutterfield  v.  Magowan, 
12  S.  Dak.  139. 

S.    Drown  v.  Hamilton,  68  N.  H.  23. 

4.    Drown  v,  Hamilton,  68  N.  H.  23. 

Diieretion  of  Coart.  —  It  is  discre- 
tionary with  the  court  whether  it  will 
receive  the  report  of  a  master  which 
is  not  returned  within  the  time  fixed  by 
the  order  of  reference.  Harding  v, 
Harding,  180  III.  592. 

Ftdlnre  to  File  Within  the  Time'Limited 
will  not  affect  the  jurisdiction  of  the 
court  to  act  on  the  report  when  it  is 
filed.  Creedon  v.  Patrick,  (Neb.  1902) 
91  N.  W.  Rep.  872. 

Waiver  of  Delay. — The  action  of  a 
party  in  proceeding  with  his  evidence 
after  the  time  has  expired  within  which 
the  master  was  ordered  to  report  is  a 
waiver  of  objection  that  the  report  is 
filed  too  late.  Harding  v.  Harding,  79 
111.  App.  590. 

The  objection  that  the  report  of  the 
referee  was  not  filed  in  time  is  waived 
where  the  losing  party  moves  for  a  new 
trial  thereon  without  raising  the  ques- 
tion of  delay.  Bradford  f.  Cline,  12 
Okla.  339. 

1049.  1.  Where  the  Beport  Is  Not 
Filed  Within  Sixty  Daya  after  final  sub- 
mission, the  right  of  a  party  to  termi- 


8.  Harding  v.  Harding,  79  111.  App. 
590. 

Where  the  Partiee  Stipulate  that  the 
court  may  extend  the  time  of  the  referee 
to  report,  a  condition  at  the  bottom 
of  the  stipulation  that  one  party  waives 
nothing  thereby  is  inconsistent  and  goes 
for  naught.  Shore  v.  White  City  State 
Bank,  61  Kan.  246. 

An  agreement  for  extension  though 
made  orally  at  the  close  of  the  testi- 
mony is  a  waiver  of  the  right  to  termi- 
nate the  reference  under  Code  Civ.  Pro. 
N.  Y.,  S  1 019,  for  failure  of  the  referee 
to  file  his  report  within  sixty  days. 
Sproull  V,  Star  Co.,  45  N.  Y.  App.  Div. 

575. 

Waiver  of  Bight  to  Extendon.  —  In 
Tennessee,  when  a  matter  is  referred 
by  consent  and  the  master  fails  to  re- 
port within  the  time  fixed  by  the 
Chancery  Rules,  there  should  be  a  re- 
vivor of  the  order;  and  a  party  who 
omits  to  apply  for  such  revivor  waives 
his  right  to  insist  that  the  master  make 
a  report.  Sharpless  v.  Warren,  (Tenn. 
Ch.  1899)  58  S.  W.  Rep.  407. 

4.  Lindsay  v.  Kirk,  95  Md.  50. 

The  Mailing  of  VoUoe  of  Filing  is  suffi- 
cient under  the  Georgia  statute  requir- 
ing that  such  notice  be  given.     Little- 


nate  the  reference,  under  Code  Civ.  Pro.    ton  v.  Patton,  112  Ga.  438. 


N.  Y.,  8  10 19,  is  not  waived  by  filing 
objections  to  the  report  after  giving  no- 
tice of  his  election  to  terminate.  Matter 
of  Santos,  (Surrogate  Ct.)  31  Misc.  (N. 
Y.)  j6.  And  while  a  letter  from  coun- 
sel, after  the  sixty  days  have  expired, 
requesting  a  decision  "  in  the  near 
future "  operates  to  extend  the  time 
beyond  the  original  period,  it  will  not 
prevent  a  party  from  terminating  the 
reference  on  account  of  a  further  delay 
of  twenty-eight  days.  Gill  v.  Gark, 
(Supm.  Ct.  Spec.  T.)  31  Misc.  (N.  Y.) 

337. 


6.  Shrady  v.  Van  Kirk,  77  N.  Y.  App. 
Div.  261.  See  also  Drown  v,  Hamil- 
ton, 68  N.  H.  23. 

In  Minneeota,  however,  it  has  been 
held  that  a  referee  appointed  under 
Stat.  Minn.  1894,  S  539 1>  has  the  same 
power  as  the  trial  court  to  amend  his 
findings  after  his  report  has  been  filed 
but  before  judgment  has  been  entered 
thereon.  Kelso  v,  Youngren,  86  Minn. 
177. 

1M3.  1.  (Carroll  v.  Barber,  119  Ga. 
856,  citing  17  En  CYC.  of  Pl.  and  Pe. 
1042. 
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Purpose  of  Objections.  —  See  note  5.    See  also  Exceptions 
AND  Objections. 

1044«    b.  Necessity  to  File  Objections.  —  See  note  2. 

104S.     See  note  i. 

1046*     Szoeptioni  Most  Corrofpond  to  Objoetions.  —  See  note  I. 

d.  Sufficiency  of  Objections.  —  See  note  4. 
1047.    2.  Ezoeptions   After    Filing   Eeport  —  b.  Right    to 
Except.  — See  notes  i,  2. 

c.  Necessity  for  Exceptions.  —  See  note  5. 

1048.     JSrron  Appartnt  on  Faoe  of  Beport.  —  See  note  2. 

Erroneous  Legal  Gonolnsioni.  —  See  note  3. 
104I9,     Ezoeptions  to  Seport  Made  After  Beoommittal.  —  See  note  I. 


1043.  6.  Teoli  v.  Nardolillo,  33  R. 
I.  87;  McNamara  v.  Home  Land,  etc., 
Co.,  105  Fed.  Rep.  202. 

1044.  8.  ///twotj.-Kinsellav.Cahn, 
185  111.  208;  Whalen  v.  Stephens,  193 
111.  121 ;  Lebkuechner  v,  Moore,  88  III. 
App.  16;  Dewar  v,  Ellwood,  98  111.  App. 
46. 

Massachusetts.  —  Winthrop  v,  Soule, 
175  Mass.  400;  Keith  v.  Marcus,  182 
Mass.  320 ;  Selectmen  of  Danvers  v. 
Com.,  184  Mass.  502;  Moore  v.  Raw- 
son,  185  Mass.  264. 

Missouri.  —  Sanguinett  v.  Webster, 
153   Mo.  343. 

New  York.  —  Matter  of  Little,  47  N. 
Y.  App.  Div.   22. 

Rhode  /j/and.  —  Teoli  v.  Nardolillo, 
23   R.   L   87. 

Tennessee.  —  McKarsie'  v.  Citizens' 
Bldg.,  etc.,  Assoc,  (Tenn.  Ch.  1899) 
S3  S.  W.  Rep.  1007. 

Texas.  —  Harper  v.  Marion  County, 
(Tex.  Civ.  App.  1903)  77  S.  W.  Rep. 
1044. 

United  States.  —  McNamara  v.  Home 
Land,  etc.,  Co.,  105  Fed.  Rep.  202; 
Gray  v.  New  York  Nat.  Bldg.,  etc., 
Assoc,  125  Fed.  Rep.  512. 

Contra.  —  Daugherty  v.  Bogy,  3  In- 
dian Tcr.  197. 

U.  8.  Equity  Bale  No,  83.  —  Home 
Land,  etc.,  Co.  v.  McNamara,  49  C.  C. 
A.  642,  III  Fed.  Rep.  822. 

To  Admission  of  Evidenoe.  —  Whalen 
V.  Stephens,  193  III.  121. 

When  Bale  Not  Applicable.  —  The  rule 
does  not  apply  to  the  case  of  exceptions 
to  the  conclusions  reached  by  a  referee 
appointed  to  take  and  state  an  account 
where  such  questions  cannot  be  raised 
before  the  referee,  it  not  being 
known  what  his  conclusions  will  be. 
Matter  of  Kautsky,  56  N.  Y.  App.  Div. 
440. 
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104d»  1.  Subsequent  Fmadnlent 
Alterations  in  the  Beport  may  be  objected 
to  on  the  hearing.  Bolter  v.  Kozlowski, 
211   111.  79. 

1046.  1.  Lebkuechner  v.  Moore,  88 
111.  App.  16. 

4.  Dorn  v.  Farr,  79  111.  App.  226 ;  Co- 
lumbus, etc.,  R.  Co.'s  Appeal,  48  C.  C. 
A.  275,  109  Fed.  Rep.  177. 

1047.  1.  Duty  of  Court  to  Beylew. 

—  It  is  improper  to  refer  a  cause  to  a 
master  with  directions  to  determine  a 
matter  and  take  final  action  thereon 
without  further  review  by  the  court. 
Ellwood  V.  Walter,  103  111.  App.  219. 

Parties  Broug:ht  in  After  Beport  Filed. 

—  Where  a  suit  is  revived  against  the 
representatives  of  a  deceased  defendant 
who  had  filed  exceptions  to  a  master's 
report,  the  report  cannot  be  confirmed 
against  the  objection  of  any  of  such  new 
parties.     Holt  v.  Holt,  46  W.  Va.  397. 

2.  State  V,  Barnes,  52  W.  Va.  85. 

5.  Georgia.  —  Littleton  v.  Patton,  112 
Ga.  438. 

Illinois.  —  Marble  v.  Thomas,  178  111. 
540;  Sharp  V.  Hull,  8i  111.  App.  400; 
Hess  V.  Peck,  11 1  111.  App.  iii. 

Massachusetts.  —  Willwerth  v.  Will- 
werth,  176  Mass.  265;  Whitworth  v. 
Lowell,  178  Mass.  43;  McKim  v.  Titus, 
182  Mass.  393. 

South  Carolina.  —  Hendrix  v,  Holden, 
58  S.  Car.  495. 

IVest  Virginia.  —  Gardner  v.  Gardner, 
47  W.  Va.  368;  Poling  v.  Huffman,  48 
W.  Va.  639 ;  Long  v.  Willis,  50  W.  Va. 

341. 

United  States.  —  Sanders  v.  River- 
side, 55  C.  C.  A.  240,  118  Fed.  Rep. 
720. 

1048.  8.  Windon  v.  Stewart,  48 
W.  Va.  488. 

8.   Williams  v.  Spitzer.  203  III.  505. 

1049.  1.  When  Ezoeptions  Not  Neoes- 
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1040. 

loao. 

1051. 

2,4. 

1059. 

notes  I,  3. 

1058. 


d.  Grounds  of  Exception.  —  See  note  2. 

Srron  in  Seoeption  of  XTideaoo,  —  See  note  I. 
AttMk  upon  Booroo  Appointing  Master.  —  See  note  2, 

e.  Time    of    Filing    Exceptions.  —  See 


notes 


SxUniion  of  Time  by  Conrt.  —  See  note  5. 

/.   Form  and  Requisites  of  Exceptions.  —  See 

Mnit  Point  Ont  Srron.  —  See  note  4. 

See  note  i. 

All  That  It  NeooMary.  —  See  note  2. 

g.  Amendment  of  Exceptions.  —  See  note  3. 


Miy,  —  Exceptions  are  not  necessary  to 
such  matters  as  have  been  fully  adjudi- 
cated by  order  or  decree  of  the  court, 
leaving  nothing  on  that  particular  mat- 
ter to  be  reported  by  the  commissioner 
for  the  information  of  the  court.  Hop- 
kins V.  Prichard,  51  W.  Va.  385. 
1 049.  t.  TnUnro  to  Soqnoat  Finding  of 


dissolution  of  a  partnership  and  the  ap- 
pointment of  a  receiver  to  wind  up  the 
business,  omits  to  state  an  account  be- 
tween the  partners,  as  directed,  excep- 
tions filed  thereto  are  premature.  Pan- 
tall  V,  Mclntyre,  197  Pa.  St.  520. 

5.  Kerr  v.  Hicks,  131  N.  Car.  90. 

Ezooptiona  Filed  After  the  Time  Has 


FmIi.  —  The  report  will  not  be  recom-    Szplrod,  without  good  cause  sho>vn  for 


mitted  upon  exception  to  the  failure  of 
the  master  to  find  certain  facts  where 
such  finding  was  waived  by  the  failure 
of  either  party  to  request  it  Reading 
Ins.  Co.  V.  Egelhoff,  115  Fed.  Rep.  393. 

1050.  1.  Gontn.  — Weaver  v.  Cosby, 
109  Ga.  310. 

In  minoia  it  has  been  held  that  the 
rejection  of  competent  evidence  is 
ground  of  exception  and  that  the  cause 
should  be  rereferred  to  the  master  with 
instructions  to  admit  it.  Brueggestradt 
V.  Ludwig,  82  111.  App.  435,  affirmed 
184  111.  24. 

Motion  to  Oompol  Boeoptionof  STidonoo. 
—  Dickinson  r.  Torrey,  91  III.  App. 
297. 

a.  Sec  Dewing  v.  Hutton.  48  W.  Va. 
576,  holding  that  it  is  too  late  to  object 
to  the  reference  of  a  cause  to  a  com- 
missioner in  chancery  after  he  has 
heard  and  decided  it  on  the  merits. 

IMl.  S.  Littleton  r.  Patton,  112 
Ga.  438;  Hampton  v,  Mayes,  3  Indian 
Ter.  6s;  Arbogast  r.  McGraw,  47  W. 
Va.   263. 

4.  Opportunity  to  Szoopt  —  It  is  error 
to  enter  judgment  on  the  report  on  the 
same  day  that  it  is  filed,  without  giving 
to  the  parties  reasonable  opportunity  to 
take  and  file  exceptions.  Equitable 
Loan.  etc..  Co.  r.  Smith,  (Ky.  1901)  65 
S.  W.  Rep.  600. 

SxMptions  Prtmntnroly  Takon. — Wlien 
the  master*s   report,  in  a  suit   for  the 


the  failure  to  file  them  in  time,  may  be 
allowed  or  rejected  by  the  court  in  its 
discretion.  Mohr-Weil  Lumber  Co.  v, 
Russell,  109  Ga.  579. 

1M9.  1.  PoUng  tr.  Huffman,  48  W. 
Va.  639. 

8.  Butler  v,  Georgia,  etc,  R.  Co.,  119 
Ga.  959  [citing  17  Encyc.  of  Pu  and 
Pr.  1052] ;  Mohr-Weil  Lumber  Co.  v. 
Russell,  109  Ga.  579 ;  Fleetwood  v.  Bibb, 
113  Ga.  618;  Thornton  v.  Common- 
wealth Loan,  etc,  Assoc,  181  IlL  456; 
Dom  V.  Farr,  79  111.  App.  226;  Whit- 
worth  V.  Lowell,  178  Mass.  43 ;  Cana- 
dian Religious  Assoc,  v.  Parmenter,  180 
Mass.  415 ;  Poling  v.  Huffman,  48  W. 
Va,  639;  Columbus,  etc,  R.  Co.*s  Ap- 
peal, 48  C.  C  A.  275,  109  Fed.  Rep. 
177;    Neal   V.    Briggs,    no    Fed.    Rep. 

477. 

4.  Butler  v,  Georgia,  etc,  R.  Co.,  119 
Ga.  959,  citing  17  Encyc  op  Pu  and 
Pr.  1052. 

l^ftS.  1.  Smith  r.  American  Bond- 
ing, etc..  Co..  12  App.  Cas,  (D.  C) 
iQ-j;  Ross  r.  Battle,  113  Ga.  742;  Hoag- 
land  r.  Saul,  (N.  J.  1902)  53  K\\.  Rep. 
704:  Glasgow  r.  Hood.  (Tenn.Ch.  1900) 
57  S.  W.  Rep.  162;  Fowler  v.  Stone's 
River  Nat  Bank,  (Tenn.  Ch.  1899)  57 
S.  W.  Rep.  209 ;  Poling  p.  Huffman,  48 
W.  Va.  639;  N'eal  r.  Briggs,  no  Fed. 
Rep.  477. 

5.  Wei  don  r.  Hudson,  120  Ga.  699. 
8.  Fleetwood  v.  Bibb,  113  Ga.  618. 


584 


Vol.  XVII. 


REFERENCES. 


1054  1058 


1054.    3.  Keview  of  Evidence  —  a.    In  General  —  wiittiier 
STidenot  Is  fiaTiewablo.  —  See  note  2. 

lOAA.     Sight  to  Jury  Trial.  —  See  note  I. 

.Xvidenoa  Vot  fiaported  by  lUttor.  —  See  note  2. 

b.  Findings  Based  on  Conflicting  Evidence,  — 
See  note  3. 

1056.  Btport  Treated  m  Terdiet  of  Jury.  —  See  note  2. 

1057.  Abuse  of  Ditoretion  in  Bnitaining  Ezeeptloni.  —  See  note  I. 

c.  Findings  Not  Supported  by  Evidence.  —  See 
notes  2,  3. 

4.  Hearing  Additional  Evidence.  —  See  notes  5,  6. 

1058.  XVIL   0BJECTI0H8  TO  AND  KeVIEW  OF  BEFERSE'8  PBO- 

0EEDIVG8  —  1.  Objections  Dnring  Trial  Before  Eeferee.  —  See  note  i. 
See  also  Exceptions  and  Objections. 

Objeotiont    to    Final    Oonclniioiis    of    Law    or    Ftiet.  —  See 
note  3. 


lOM,    8.   State   Bank  v.    Showers, 
65  Kan.  431   [citing  17  Encyc.  of  Pl. 


re  Merritt,  etc.,  Derrick,  etc.,  Co.,  103 
Fed.  Rep.  988 ;  Western  Union  Tel.  Co. 


AND  Pr.  X0S4] ;  Jones  v.  Van  Horn,  28     v.  American  Bell  Tel.  Co.,  105  Fed.  Rep. 
Colo.  136;  Bnieggestradt  V.  Ludwig,  184     684;    Taintor  v.    Franklin   Nat.    Bank, 


III.   24;   Myers  v,   Fichtener,    10   Kulp 
(Pa.)    45;   Tatum  v.  Tatiun,    loi    Va. 

77. 

tO&^m    1.    Lamar  v,  Allen,  108  Ga. 
158:  Phillips  V,  De  Bray,  xi2  Ga.  628. 


X07  Fed.  Rep.  825 ;  Columbus,  etc.,  R. 
Co.'s  Appeal,  48  C.  C.  A.  275,  109  Fed. 
Rep.  X  77 ;  Reading  Ins.  Co.  v,  Egelhoff, 
IIS  Fed.  Rep.  393. 
14I56.    8.    Smith  v.  American  Bond- 


See  also   Malette  v,   Wright,    120    Ga.     ing,  etc.,  Co.,  12  App.  Cas.  (D.  C.)  192; 

Herbert  r.  Harbert,  (Tex.  Civ.  App. 
1900)  59  S.  W.  Rep.  594;  Murphy  v. 
Southern    R.    Co.,    99    Fed.    Rep.    469 ; 


735. 

8.  Cobum  V.  Raymond,  76  Conn.  484 ; 
East   Tennessee   Land    Co.   v,    Leeson, 


183  Mass.  37;  Arter  V.  Chapman,  4  Ohio      Fidelity,  etc.,  Co.  v,  St.  Matthews  Sav. 


Dec.    (Reprint)    294,   x    Cleve.   L.   Rep. 
226. 

8.    Alabama.  —  Williams  v.  Norton, 
139  Ala.  402. 


Bank,  44  C.  C.  A.  225,  104  Fed.  Rep. 
858. 

Contra.  —  In  some  states  the  findings 
of  the  master  are  only  advisory  to  the 


Illinois.  —  Hubbard   v.    Hubbard,    79     chancellor.     Ennesser  v.  Hudek,  169  111. 


111.  App.  217. 

Kentucky.  —  McBrayer  v.  Hanks,   72 
S.  W.  Rep.  2,  24  Ky.  L.  Rep.  1699. 


494;  Henderson  v.  Harness,  184  111. 
520 ;  Brueggestradt  v.  Ludwig,  82  111. 
App.  435,  affirmed  184  111.  24;  Maas  v. 


Massachusetts.  —  National     Bank    of     Bonesz,   107   111.  App.  299 ;   Murphy  v. 


Commerce  v.  New  Bedford,   175  Mass. 

257. 

New  Mexico.  —  Albuquerque  First 
Nat.  Bank  v.  McClellan,  9  N.  Mex. 
636;  Johnson  v.  Gallegos,  10  N.  Mex.  i. 

Pennsylvania.  —  Conner's  Estate,  9 
Pa.  Dist.  172;  Myers  v.  Fichtner,  10 
Kulp  (Pa.)  45. 

West  Virginia.  —  Haymond  v.  Cam- 
den, 48  W.  Va.  463 ;  Poling  v,  Huffman, 
48  W.  Va.  639. 

United  States.  —  Lake  Erie,  etc.,  R. 
Co.  V.  Fremont,  34  C.  C.  A.  625,  92 
Fed.  Rep.  721 ;  Kilgour  v.  National 
Bank,  97  Fed.  Rep.  693 ;  Murphy  v. 
Southern  R.  Co.,  99  Fed.  Rep.  469 ;  In 


Patterson,  24  Mont.  575 ;  Edgar  v.  Ed- 
gar, 23  Pa.  Super.  Ct.  220. 

11157.  1.  Albuquerque  First  Nat. 
Bank  v.  McClellan,  9  N.  Mex.  636. 

8.  Jackson  v.  Thornton,  8  Okla.  331. 

8.  See  Jones  v.  Van  Horn,  28  Colo. 
126. 

6.  Bolter  v.  Kozlowski,  211  111.  79; 
Brueggestradt  v.   Ludwig,  82   111.   App. 

435- 
6.  Griswold  V.  Griswold,  xii  111.  App. 

269. 

*    1058.     1.    Drown  v.  Hamilton,  68  N. 

H.  23. 

8.  Matter  of  Kautsky,  56  N.  Y.  App. 
Div.  440. 
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\WS9.    2.  Proceedings  upon  Filing  Keport  of  Keferee  —  a.  In 

General.  —  See  lote  i . 
1063.    c.  Necessity  to  Objec  r  to  Report.  —  See  note  i. 

Where  Befsree  Is  Ordered  to  Take  Evidence  and  Beport  lUota.  — 

See  note  3. 

d.  What   Objections    May    Be   Taken.  —  See 
note  4. 

1004.    See  note  i. 

106a.    e.  Time  of  Taking  Objections  —  within  Time Seqnired 

hy  statute.  —  See  note  2. 

Before  Gonfirmatlon  of  Beport  and  Jndpnent.  —  See  note  3. 

1066.   /.  Sufficiency  of  Objections  —  (i)  General  Requi- 
sites. —  See  note  2. 

(2)  Definiteness  and  Certainty.  —  See  note  4. 

14159.  1.  Kassaohnfdtts  —  When  Be-  dice,  partiality,  corruption,  or  plain  mis- 
port  Bet  Beylewable.  —  Where  the  par-  take.  Drown  v,  Hamilton,  68  N.  H. 
ties  consent  to  a  reference  with  power  23. 

to  decide  finally  all  questions  in  the  The  OUeotlon  that  the  Auditor  Was  Hot 

case,  both  of  law  and  of  fact,  the  find-  Sworn    should  be  raised  by  a  motion  to 

ingrg  of  the  referee  cannot  be  attacked  recommit    his    report,    and    it    is    not 


or  reviewed  so  far  as  they  are  within 
his  jurisdiction  under  the  order  of 
reference.  Electric  Supply,  etc.,  Co.  v. 
Conway  Electric  Light,  etc.,  Co.,  186 
Mass.  449. 

1068.  1.  Carter  ff.  Jackson,  115  Ga. 
676;  Buxton  V.  Debrecht,  95  Mo.  App. 
599 ;  State  v.  Standard  Oil  Co.,  (i^  Neb. 
95 ;  Chicago  Lumber  Co.  v,  Bancroft, 
64  Neb.  176;  Bailey  ».  Carter,  (Supm. 
Ct.  Spec.  T.)  34  Misc.  (N.  Y.)  270; 
Neeley  v,  Roberts,  (S.  Dak.  1903)  95 
N.  W.  Rep.  921.  Compare  Terry  v, 
Naylor,  125  Fed.  Rep.  804,  holding  that 
the  court  is  not  bound  by  the  findings 
of  a  special  master  on  a  question  of 
damages  in  an  action  at  law  in  which  a 
jury  trial  is  waived,  and  it  may  disre- 
gard such  findings  though  no  exceptions 
are  filed  thereto. 

8.  SprouU  V.  Star  Co.,  (Supm.  Ct. 
Spec.  T.)  27  Misc.  (N.  Y.)  2T\  Win- 
field  V.   Stacom,  40   N.   Y.   App.   Div. 

95. 

4.  Xitoonduet  of  Beferee.  —  See  Story 
r.  De  Armond,  179  IlL  510. 

Disregard  of  Evidence.  —  A  party 
seeking  to  set  aside  the  report  on  the 
ground  that  evidence  was  disregarded 
by  the  referee  has  the  burden  of  proof, 
and  he  cannot  sustain  it  without  repro- 
ducing in  some  satisfactory  form  all 
the  evidence  produced  by  both  parties 
on  the  trial  and  showing  that  there 
was  such  a  preponderance  in  his  favor 
as  to  justify  a  finding  of  passion,  preju- 


ground  for  an  exception  of  fact  thereto. 
Harrison  v.  Harrison,  1x5  Ga.  999. 

Snilloienoy  of  Findinn.  —  It  is  not 
necessary  that  the  specific  findings  should 
be  full  enough  to  justify  the  conclu- 
sion, unless  it  purports  to  be  based  on 
those  findings  and  no  others;  it  is 
enough  if  they  do  not  contradict  it. 
Robinson  v.  Hooker,  174  Mass.  490. 

1064.  1.  Geary  v.  New  Haven,  76 
Conn.  84;  Weaver  v.  Cosby,  109  Ga, 
310. 

Harmleoi  Error.  —  Jones  v,  Nolan,  120 
Ga.  588;  People  v.  Rushford,  81  N.  Y. 
App.  Div.  298. 

Admissioii  of  Immaterial  Evidenoe. — 
A  referee's  report  will  not  be  set  aside 
on  the  sole  ground  that  evidence  was 
admitted  upon  an  immaterial  issue. 
Tripp  V.  Forsaith  Mach.  Ct^.,  69  N.  H. 

233- 

1065.  2.  Gibson  v.  Jenkins,  97  Mo. 
App.  27. 

8.   Kerr  v.  Hicks.  131  N.  Car.  90. 

1066.  2.  Snyder  v.  Rainey,  31 
Pittsb.  Leg.  J.  N.  S.  (Pa.)  49. 

4.  Neeley  v.  Roberts,  (S.  Dak.  1903) 
95  N.  W.  Rep.  921. 

Amendment  of  Ezoeptions.  —  Excep- 
tions to  the  report  0/  a  referee  may.  by 
order  of  the  court,  be  referred  back  to 
the  referee  to  be  made,  by  the  party 
making  them,  more  clear  and  intelligible 
as  to  the  ground  of  exception  already 
contained  therein.  State  Bank  V. 
Showers,  65  Kan.  431. 
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1066.  3.  Eeview  of  Evidence  — a.  In  General  —  DlMrotion 

of  Conrt.  —  See  note  5. 

1067.  b.  Findings  Based  on  Conflicting  Evidence.  — 
See  note  2. 

1068.  c.  Findings  Not  Supported  by  Evidence.  —  See 
note  2. 

XVIIL  DSCESS  OB  JUDOICEHT  APTEB  KEFEBEVCS  — 
1.  In  Equity  —  a.  In  General  —  When  Confiramtion  Eeqnired.  —  See 
note  3. 

1069.     Additional  Flndingo.  —  See  note  2. 

c.  Sustaining  Exceptions.  —  See  note  5. 

d.  Recommittal  of  Report— (i)  In  General — 

ndlvro  to  Btato  Aooount  —  See  note  7. 


1066.  6.  Raines  v,  Lumpee,  80  Mo. 
App.  203. 

Duty  of  Court  to  Eeviow  ETidence.  — 
Where  no  specific  power  has  been  given 
to  the  referee  to  make  findings  of  fact, 
and  his  findings  are  excepted  to  and 
a  motion  for  a  new  trial  is  made,  it 
is  the  duty  of  the  court,  under  Mills's 
Annot  Code  Colo.  (1896),  S  213,  to 
entertain  such  motion  and  to  consider 
the  testimony  to  determine  whether  the 
findings  are  sustained  thereby.  Michael 
V,  Tracy,  15  Colo.  App.  312. 

Where  All  the  Evidence  Is  Beported 
to  the  court  it  is  error  to  refuse  to 
consider  it  and  review  the  findings  of 
the  referee.  Holt  v.  Johnson,  128  N. 
Car.  67, 

1067.  8.  Massachusetts.  —  Speirsf. 
Union  Drop  Forge  Co.,  180  Mass.  87. 

Missouri,  —  Feeney  v.  Chapman,  89 
Mo.  App.  371. 

New  Hampshire,  —  Drown  v,  Hamil- 
ton, 6B  N.  H.  23. 

Oklahoma,  —  Erisman  v,  Ker^in,  8 
Okla.  92. 

Pennsylvania.  —  Davison  v.  Order  of 
Hibernians,  9  Kulp  (Pa.)  356;  Reynolds 
V.  Williams,  9  Kulp  (Pa.)  380;  Fell  v. 
Betz,  22  Pa.  Super.  Ct.  418. 

Wisconsin.  —  Leasia  v.  Penokee  Lum- 
ber Co.,  103  Wis.  304;  Erickson  v.  Mc- 
Geehan  Constr.  Co.,  107  Wis.  49;  Rem- 
ington   V.    Eastern    R.    Co.,    109    Wis. 

154. 

United  States.  —  U.  S.  Projectile  Co. 

V.  Sharpless,  115  Fed.  Rep.  996. 

106§«     2.    Dickenson  v.  Moore,  117 

Ga.   887;   Johnson   v.   Goult,    106   Wis. 

247. 

8.  Citizens'  Bank  v.  Stockslager, 
(Neb.  1901)  96  N.  W.  Rep.  501. 

1009.    2.  The  Conrt  Haa  Ho  Power 


to  Change  the  master's  report.  Miller 
V.  People's  Lumber  Co.,  98  111.  App.  468. 

0.  See  Murphy  v.  Patterson,  24  Mont. 
57S,  holding,  in  a  suit  to  dissolve  a 
partnership,  that  the  court  might  pro- 
ceed to  determine  the  case  on  the  testi- 
mony, findings,  and  report  submitted  by 
a  referee,  to  whom  it  was  referred  by 
consent,  without  the  formal  entry  of  an 
order  setting  aside  his  findings,  where 
the  reference  was  not  to  hear  and  de- 
termine. 

7.  Neceesity  to  Take  Additional  Evi- 
donee.  —  Edmiston  v.  Edmiston,  22  Pa. 
Co.  Ct.  545 ;  Powers-Taylor  Drug  Co. 
V.  Wafford,  (Tenn.  Ch.  1899)  S3  S.  W. 
Rep.  243.  See  also  Forest  Hill  Bldg.,etc., 
Assoc.  V.  McEvoy,  66  S.  W.  Rep.  1031, 
24  Ky.  L.  Rep.  161. 

Seoommittal  for  a  Statement  of  Evidenoe 
is  a  matter  which  is  within  the  dis- 
cretion of  the  lower  court,  and  will  not 
be  reviewed  except  where  abuse  of  such 
discretion  is  shown.  Henderson  v. 
Foster,  182  Mass.  447. 

Where  the  Conrt  Snitains  an  Objection 
to  the  Rejection  of  Evidence  by  the  mas- 
ter, the  proper  practice  is  to  rerefer  the 
cause  with  directions  to  the  master  to 
admit  such  evidence.  Brueggestradt  v. 
Ludwig,  82  111.  App.  435,  affirmed  184 
111.  24. 

The  Conn  May  Itself  State  the  Account, 
in  its  discretion,  instead  of  recommit- 
ting the  report  to  the  master.  Ameri- 
can Freehold  Land  Mortg.  Co.  v.  Pol- 
lard,   132  Ala.   155. 

Time  for  Making  Motion.  —  A  motion 
to  recommit  must  be  made  within  the 
same  time  after  filing  as  required  for 
the  taking  ef  exceptions.  Fleetwood  v. 
Bibb,    113   Ga.   618. 

Amendment     After     Seoommittal.  — 
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1070.  (3)  New  Findings  of  Court  on  Evidence  Reported.  — 
See  note  3. 

1071.  2.  At  Law  — ^7.  Overruling    Exceptions.  —  See 
note  I. 

b.  Recommittal   of    Report  —  (i)  Discretion  0/ 
Court.  —  See  note  2. 

(2)   When   Recommittal   Proper  —  Beport   Incomplete.  — 
See  note  3. 

1073.     Failure  to  Beport  aa  to  AU  iMuei.  —  See  note  I. 
107S,     (3)    Proceedings  upon  Recommittal — Hearing  Additional 
Svidence.  — ^  See  note  I . 

1074.    c.  Modification  of  Report  —  Findings  by  Court. 
—  See  notes  i,  2. 


Where  the  court  reverses  the  master's 
ruling  that  an  allegation  of  the  answer 
was  not  an  admission  of  payment  such 
as  to  take  the  case  out  of  the  statute 
of  limitations,  and  recommits  it  to  the 
master  to  try  the  issues,  the  master 
cannot  allow  an  amendment  of  the 
answer  denying  such  payment.  Mc- 
Brayer  v.  Mills,  62  S.  Car.  36. 

Failure  to  Find  on  All  Iisnet. — Wei- 
don  V,  Hudson,  120  Ga.  699. 

Beoommittal  for  Farther  Findings.— 
Sanford  v.  Tanner,  114  Ga.  1005  ;  Stine's 
Estate,  16  Pa.  Super.  Ct.  12. 

1070.  3.  Compare  Poling  v,  Huff- 
man, 48  W.  Va.  639,  wherein  it  was 
said :  "  If,  upon  examination  of  the 
commissioner's  first  report,  the  court 
was  not  satisfied  with  it,  it  should  have 
been  recommitted  with  such  instructions 
and  directions  as  the  court  should  deem 
proper." 

Where  the  Parties  Consent  that  the 
evidence  taken  by  the  referee  shall  be 
submitted  to  the  court  with  his  report 
and  their  exceptions  thereto,  they  can- 
not object  to  the  action  of  the  court  in 
substituting  its  own  findings  for  those 
of  the  referee.  Hodges  v,  Graham, 
(Neb.  1904)  98  N.  W^  Rep.  418. 

1071.  1.  It  Is  Unnecessary  to  Enter 
a  Formal  Order  overruling  or  sustaining 
exceptions  to  a  referee's  report  where 
the  final  judgment  makes  it  plain  that 
they  are  all  disposed  of.  Russell  v, 
Mohr-Weil  Lumber  Co.,  115  Ga.  35. 

8.  Craig  v,  French,  i8t  Mass.  282; 
Halk  V,  Stoddard,  62  S.  Car.  564.  See 
also  Harrison  v.  Harrison,  115  Ga.  999. 

Failure  to  Separate  ConclusioDt  of  Fact 
and  of  Law.  —  The  court  n^ed  not  rC' 
commit  the  report  of  its  own  motion, 
under  the  Georgia  statutes,  for  failure 
of   the   auditor   to   state  separately   all 


rulings,  findings,  and  conclusions  of  law 
and  of  fact,  where  such  rulings,  con- 
clusions, etc.,  appear  with  reasonable 
certainty.  Trentham  v.  Bluthenthal,  118 
Ga.  530. 

3.  See  Story  v.  De  Armond,  179  III. 
510;  Farmers,  etc..  Bank  v.  McMullen, 
85  Mo.  App.  142;  Ray  v.  New  York 
Bay  Extension  R.  Co.,  48  N.  Y.  App. 
Div.  502 ;  La  Grange  v.  Merritt,  88  N. 
Y.  App.  Div.  279 ;  Sutterfield  v.  Ma- 
go  wan,   12  S.  Dak.  139. 

Failore  to  Beport  Conclusions  of  Faet 
and  Law  Separately.  —  Jones  v,  Nolan, 
120  Ga.  588. 

A  Report  Signed  by  Two  Only,  of  three 
referees,  and  not  showing  whether  the 
third  acted,  will  be  remanded  for  amend- 
ment. Hawkins  v.  Hall,  4  Penn.  (Del.) 
291. 

Correetion  of  Beport  After  Judgment.  — 
The  court  has  no  power,  after  judgment 
has  been  entered  on  a  referee's  report, 
to  permit  him  to  make  a  new  report  for 
the  purpose  of  correcting  a  mistake  in- 
advertently made  therein,  unless  such 
mistake  be  clearly  and  satisfactorily 
shown  by  competent  evidence.  Deagan 
V.  King,  83  N.  Y.  App.  Div.  428. 

107d.  1.  Halk  V.  Stoddard,  67  S. 
Car.  147. 

1073.  1.  See  Farmers,  etc,  Bank 
V.  McMullen,  85  Mo.  App.  142. 

1074.  1.  Geddis  v.  FoUiett,  16  S. 
Dak.   610. 

8.  Utley  V.  Hill,  155  Mo.  232;  Lack 
V,  Brecht,  166  Mo.  242;  Gibson  v.  Jen- 
kins, 97  Mo.  App.  27;  Brackett  v. 
Gilliam,  125  N.  Car.  380;  Credle  v, 
Ayers,  126  N.  Car.  11. 

Ezceptioni  on  Appeal. —  Where  the 
trial  court  rejects  the  report  of  the 
referee  on  a  compulsory  reference  and 
makes  its  own  findings,  the  exceptions, 
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1074. 
1075. 

note  3, 
1076. 

tory  Orderi.  — 

1077. 

1078. 

—  See  note 

1079. 


Erronoons  ConcloBioni  of  Law.  — ■  See  note  3. 

e.  Conformity  of  Judgment  to  Report. — See 

/.  Motion  to  Correct  Judgment.  —Sec  note  2. 
XIX.  Keyiew  oh  Appeal  —  1.  In  Oeneral — interioeu- 
-  See  note  3. 

Order  Gonflrming  Beport.  —  See  note  2. 
Seview  of  Court's  Enlings  upon  Exceptions.  —  See  note  3. 

2.  Exceptions  —  a.  To  Rulings  of  Lower  Court. 
I.    See  also  EXCEPTIONS  AND  Objections. 
b.  To  Referee's  Report.  —  See  note  2. 
See  note  i. 


for  the  purpose  of  appeal  must  be  to 
the  action  of  the  court,  and  not  to 
the  report  Gibson  v,  Jenkins,  97  Mo. 
App.  2y, 

1074.  8.  Weitnaur  v.  Weitnaur, 
117  Iowa  578. 

Trial  on  Erroneous  Theory.  —  Where  it 
is  apparent  that  the  referee  did  not 
proceed  upon  the  true  principles  of  law 
on  which  the  case  should  have  been 
tried,  the  matter  should  not  be  dis- 
posed of  on  the  findings  made,  but  the 
whole  case  should  be  tried  anew.  Gil- 
lis  V.  Cobe,  177  Mass.  584. 

1075.  8.  Shrady  r.  Van  Kirk,  77 
N.  Y.  App.  Div.  261. 

1076.  8.  Shrady  v.  Van  Kirk,  77 
N.  Y.  App.  Div.  261. 

8.  In  Hew  York  an  appeal  lies  from 
an  order  of  reference,  and  also  from 
an  order  denying  a  motion  to  vacate 
an  order  of  reference.  Albany  Brass, 
etc.,  Co.  V.  Alton,  (Supm.  Ct.  App.  T.) 
84  N.  Y.  Supp.  180. 

When  proper  notice  of  the  applica- 
tion has  not  been  given,  the  order  of 
reference  will  be  reversed.  Brady  v, 
Kennedy,  65  N.  Y.  App.  Div.  190. 

In  South  Dakota  an  appeal  will  lie 
from  an  order  of  reference  to  hear  and 
determine  all  issues,  without  waiting 
for  final  judgment.  Russell  v.  Whit- 
comb,  14  S.  Dak.  426. 

1077.  8.  See  Holt  v.  Holt,  46  W. 
Va.  397,  holding  that  an  interlocutory 
order  of  confirmation  is  not  appealable. 

8.  Dillingham  v.  Moran,  42  C.  C.  A. 
91,   loi   Fed.  Rep.  933. 

The  Matter  of  Seoonimltting  the  Bef- 
eree's  Beport  is  one  within  the  discretion 
of  the  lower  court,  and  its  denial  of  a 
motion  to  recommit  will  not  be  reviewed 
on    appeal.     Jeffers   v.    Pease,    74   Vt. 

215. 

1078.  1.    Alabama. —  V.     S,     Sav- 


ings, etc.,  Co.  V.  Leftwich,  132  Ala. 
131. 

Illinois.  —  Dean  v.  Ford,  180  111.  309; 
Sharp  V.  Hull,  81  111.  App.  400;  Dewar 
V.  Ellwood,  98  111.  App.  46;  Jocelyn  v. 
White,  98  111.  App.  50;  Smyth  v.  Stod- 
dard, 105  111.  App.  510. 

Iowa.  —  Weitnaur  v,  Weitnaur,  1 1 7 
Iowa  578. 

Missouri.  —  Burton  v.  Look,  162  Mo. 
502;  Arkansas  Land  Co.  v.  Ladd,  103 
Mo.  App.  83. 

New  Mexico.  —  Neher  v.  Armijo,  (N. 
Mex.  1 901)   66  Pac.  Rep.  517. 

North  Dakota.  —  Clopton  v.  Oopton, 
XI  N.  Dak.  212. 

Oklahoma.  —  Conley  v.  Homer,  10 
Okla.  277, 

South  Carolina.  —  Blackwell  v.  Mc- 
Ninch,  67  S.  Car.  541. 

Virginia.  —  Preston  v.  National  Exch. 
Bank,  97  Va.  222. 

West  Virginia.  —  Gardner  v.  Gardner, 
47  W.  Va.  368. 

Motion  for  Hew  Trial.  —  Farmers,  etc., 
Bank  v.  McMullen,  85  Mo.  App.  142. 
See  also  Guthrie  v.  Angosta  Milling  Co., 
9  Ohio  Cir.  Dec.  739. 

8.  Matter  of  Talmage,  39  N.  Y.  App. 
Div.  466;  Van  Vleck  v.  Ballou,  40  N. 
Y.  App.  Div.  489 ;  Kind  v.  Bertine,  74 
N.  Y.  App.  Div.  620. 

Failure  to  File  Exceptions  to  the  Beport 
of  a  referee  appointed  to  take  and  state 
the  account  of  an  assignee  for  the 
benefit  of  creditors  will  preclude  the 
assignee  from  prosecuting  an  appeal 
from  the  decree  confirming  such  report. 
Matter  of  Kautsky,  56  N.  Y.  App  Div. 
440. 

An  Objeotion  to  the  Form  of  the  Beport 
cannot  be  raised  for  the  first  time  on 
appeal.     Scott  v.  Scott.  iq6  Pa.  St.  132. 

1070.  1.  When  Ko  Exoeptioni  Art 
Filed  to  the  Conclusions  of  Law,  the'  ap- 
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1079,  B«fatal  of  Sequetti  to  Find.  —  See  note  2. 

1080.  DeflxdUnaM  and  Cortainty.  —  See  note  3. 
108 !•     Exooption  to  Whole  Findings.. —  See  note  I. 

3.  Becord    on    Appeal  —  Only  80  Mnoh  of  EvidenM  and  Pro- 
oeodingt.  —  See  note  3. 

Xzeoptioni  to  Etport  of  lUstar.  —  See  note  4. 
1089.     PreoerTation  of  Svidonoo.  —  See  note  2. 

4.  Keview    of    Evidence  —  a.  In    General.  —  See 
note  3. 
1083.    b.  Findings  Based  on  Confucting  Evidence. — 

See  note  i. 


pellant  is  not  entitled  to  have  a  re- 
view of  the  facts  on  which  they  are 
based.  Wolcott  v.  Merchants'  Gargling 
Oil  Co.p  45  N.  Y.  App.  Div.  379. 

1079.  8.  In  the  Federal  Coorts  it  is 
held  that  where  a  case  is  referred  on  a 
waiver  in  writing  of  a  trial  by  jury,  the 
appellate  court  cannot  review  exceptions 
to  the  admission  or  exclusion  of  evi- 
dence, or  to  findings  of  fact  by  the 
referee,  or  to  his  refusal  to  find  facts 
as  requested.  Chicago,  etc.,  R.  Co.  v. 
Qark,  35  C  C.  A.  120,  92  Fed.  Rep.  968, 
following  Shipman  v.  Straitsville  Cent. 
Min.  Co.,  158  U.  S.  361. 

IMO.    8.    Matter  of  MacFarlane,  65    Master's  Finflinga   8haU    Be 
N.  Y.  App.  Div.  93,  ofRrmed  169  N.  Y.    and  Final,  and    this   provision    is   em- 


Comport  Chicago,  etc,  R.  Co.  v.  Oark, 
(C.  C.  A.)  92  Fed.  Rep.  968,  holding 
that  where  the  United  States  Circuit 
Court  has  ordered  the  findings  of  the 
referee  to  stand  as  the  findings  of  the 
court,  the  only  question  before  the  Cir- 
cuit Court  of  Appeals  is  whether  the 
facts  found  by  the  referee  sustain  the 
judgment. 

Where  Ho  Ezeeptions  Are  Taken  to  the 
report  of  the  master,  the  appellate  court 
will  accept  it  as  final  and  will  not  re- 
view the  evidence.  Long  v.  WiUis,  50 
W.   Va.   341. 

Where  the   Partiee   Agree   That   the 
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1081.  1.  Petrie  V.  Hamilton  Col- 
lege, 158  N.  Y.  458. 

3.  Olgeetloaa  to  the  Beeeptlon  or  Bqee- 
tton  of  E?idenoe  cannot  be  considered 
unless  the  report,  either  in  itself  or  by 
reference  to  exhibits  or  testimony  spread 
before  the  appellate  court,  furnishes  the 
foundation  for  the  questions  sought  to 
be  raised.  Sowles  v.  Sartwell,  76  Vt. 
70. 

4.  Burwell  v.  Hazard  Hame  Co.,  4 
Ohio  Dec  (Reprint)  355,  2  Qeve.  L. 
Rep.  9. 

IMS,  S.  Jackson  r.  Seevers,  115 
Iowa  370;  Keith  v.  Marcus,  182  Mass. 
320;  Guthrie  v.  Angosta  Milling  Co.,  9 
Ohio  Cir.  Dec.  739 ;  Artcr  r.  Chapman, 
4  Ohio  Dec  (Reprint)  294,  i  Qevc  L. 
Rep.  226;  Gardner  v.  Gardner,  47  W. 
Va.  368. 

3.  Gould  9.  Wenstrand,  90  III.  App. 
127;  Goodell  r.  Goodell,  173  Mass.  140; 
Raines  r.  Lumpee,  80  Mo.  App.  203 ; 
Bernard  r.  Mott,  89  Mo.  App.  403 ; 
Roth  r.  Continental  Wire  Co.,  94  Mo. 
App.  236;  Love  r.  Love,  57  S.  Car. 
530;  Craigue  r.  Hall.  73  Vt.  104 :  Briggs 
v«  Neal,  (C  C  A.)  120  Fed.  Rep.  224. 


bodied  in  the  order  of  reference,  such 
findings  will  not  be  reviewed  on  appeaL 
Pray  v.  Brigham.  174  Mass.  129. 

The  Vow  York  Ooiurt  of  Appeals  is  con- 
fined to  the  findings  of  fact  made  by 
the  referee,  and  cannot  look  into  the 
record  for  additional  facts.  Sweet  v. 
Henry,  175  N.  Y.  268. 

1093.  1.  Alabama,  —  American  Pig 
Iron   Storage-Warrant   Co.  r.   German, 

126  Ala.  194;  McQueen  r.  Whetstone, 

127  Ala.  417;  Noble  v.  Gilliam,  136  Ala. 
618. 

Colorado,  —  Johnson  v.  Johnson,  18 
Colo.  App.  493. 

District  of  Columbia.  —  Smith  v. 
American  Bonding,  etc,  Co.,  12  App. 
Cas.  (D.  C)   192- 

Florida,  —  Camp  r.  Ocala  First  Nat. 
Bank,  44  Fla.  497. 

Georgia.  —  Brown  r.  Georgia  Min., 
etc,  Co.,  106  Ga.  516  r  Davidson  v. 
Story,  106  Ga.  799;  Cranston  r.  State 
Bank.  112  Ga.  617:  Phillips  r.  De  Bray, 
112  Ga.  628;  Harrell  r.  Blount,  112  Ga. 
711 :  Ticman  r.  Kaiser.  113  Ga.  1152. 

lllimois.  —  Story  v.  Dc  .\miond,  179 
IlL  510;  Duncan  r.  Duncan,  203  IlL 
461 ;  Rock  Island  Lumber  Co.  v.  lister. 
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80  III.  App.  591 ;  McGee  v,  Johnson,  87 
lU.  App.  475 ;  Lindley  v.  English,  89  III. 
App.  538 ;  Bush  V.  Downey,  96  111.  App. 
503;  Bogue  V.  Franks,  xoo  111.  App. 
434;  Kohlsaat  v.  Illinois  Trust,  etc.. 
Bank,  102  111.  App.  1x0;  Hagemann  v. 
Hagemann,  102  111.  App.  479;  i^tna 
Ins.  Co.  V,  Jacobson,  105  111.  App.  283 ; 
Assets  Realization  Co.  v.  Wightman, 
105  111.  App.  6x8. 

Indian  Territory,  •—  Carder  v.  Wal- 
lace, 3  Indian  Ter.  508;  Rainwater- 
Bradford  Hat  Co.  V,  McBride,  3  In- 
dian Ter.  621 ;  Barton  v.  Hulsey,  (In- 
dian Ter.  1902)  69  S.  W.  Rep.  868. 

Iowa,  —  Newton  v,  Templeman,  1x5 
Iowa  643. 

Kansas,  —  Quinton  v,  Hornby,  8  Kan. 
App.  856,  56  Pac.  Rep.  X127;  Tulloss  v. 
Richardson,  xo  Kan.  App.  438;  Branner 
V,  Webb,  65  Kan.  857,  68  Pac.  Rep. 
1 1 07. 

Massachusetts,  —  Downey  v.  Lancy, 
178  Mass.  465.  ' 

Mississippi.  —  Millsaps  v.  Chapman, 
76  Miss.  942. 

Missouri.  —  Lack  v,  Brecht,  x66  Mo. 
242;  Tufts  V,  Latshaw,  172  Mo.  359; 
Mt.  Calvary  Church  v,  Albers,  X74  Mo. 
33  X ;  Snoqualmi  Realty  Co.  v.  Moyni- 
han,  X79  Mo.  629;  State  v,  Elliott,  82 
Mo.  App.  458 ;  Roth  v.  Continental  Wire 
Co.,  94  Mo.  App.  236;  Lancieri  v.  Kan- 
sas City  Improved  St.  Sprinkling  Co., 
95  Mo.  App.  3x9;  Buxton  v.  Debrecht, 
95  Mo.  App.  599;  Arkansas  Land  Co. 
V.  Ladd,  X03  Mo.  App.  83. 

Nebraska.  —  Creedon  v.  Patrick,  (Neb. 
1902)  9X  N.  W.  Rep.  872;  State  v. 
Davis,  ^6  Neb.  333. 

New  Hampshire.  —  Amoskeag  Mfg. 
Co.  V.  Manchester,  70  N.  H.  200. 

New  Mexico.  —  Pueblo  of  Nambe  v, 
Romero,  xo  N.  Mex.  58. 

New  York.  —  Hicks  v.  Magoun,  167 
N.  Y.  540;  McGill  V.  Holmes,  x68  N. 
Y.  647 ;  Bates  v.  Fish  Bros.  Wagon  Co., 
169  N.  Y.  587;  Rowland  v,  Rowland, 
40  N.  Y.  App.  Div.  607,  afRrmed  (N.  Y. 
X90X)  60  N.  £.  Rep.  XX  20;  McKee  v, 
Lavery,  4X  N.  Y.  App.  Div.  629 ;  Bates 
V.  Fish  Bros.  Wagon  Co.,  50  N.  Y. 
App.  Div.  38;  Gale  v.  New  York  Hay 
Co.,  54  N.  Y.  App.  Div.  72;  McGill  v. 
Holmes,  54  N.  Y.  App.  Div.  630 ;  Rich- 
ardson V.  Emmett,  61  N.  Y.  App.  Div. 
205 ;  Bolivar  v.  Bolivar  Water  Co.,  62 
N.  Y.  App.  Div.  484;  Hart  v.  Tuite, 
75  N.  Y.  App.  Div.  323;  Collins  v. 
McGuire,  76  N.  Y.  App.  Div.  443 ; 
Ocorr,  etc.,  Co.  v.  Little  Falls,  77  N.  Y. 


App.  Div.  592;  Aronson  v,  Greenberg, 
78  N.  Y.  App.  Div.  639 ;  Lexow  v.  Beld- 
ing,  89  N.  Y.  App.  Div.  622. 

North  Carolina.  —  Dunn  v,  Beaman, 
X26  N.  Car.  764;  Cochran  v,  Linville 
Imp.  Co.,  127  N.  Car.  386;  Holt  v. 
Johnson,  X29  N.  Car.  138;  Lewis  v, 
Covington,  X30  N.  Car.  54 x ;  Malloy  v. 
Lincoln  Cotton  Mills,  132  N.  Car.  432; 
Ramsey  v.  Browder,  X36  N.  Car.  25 x. 

Pennsylvania,  —  Bomboy's  Case,  9 
Kulp  (Pa.)  373;  Duffy  v.  Gilmore,  7 
Lack.  Leg.  N.  (Pa.)  XX4;  Braden  v. 
Workman,  20  x  Pa.  St.  46 ;  Com.  v.  Order 
of  Solon,  192  Pa.  St.  487;  Wolf  v. 
Augustine,  X97  Pa.  St.  367;  Walker  v. 
Gilliland,  X97  Pa.  St.  649 ;  Dalley's  Es- 
tate, 200  Pa.  St.  140 ;  Helb  v.  Hake, 
203  Pa.  St.  626;  Weaver  v.  Cone,  12 
Pa.  Super.  Ct.  X43;  Moore's  Estate,  X2 
Pa.  Super  Ct.  599 ;  Emanuel's  Estate, 
X3  Pa.  Super.  Ct.  43 ;  Chambers  v.  Chat- 
ley,  15  Pa.  Super.  Ct.  540;  Herrington's 
Estate,  X7  Pa.  Super.  Ct.  530;  Rigby's 
Estate,  x8  Pa.  Super.  Ct.  5;  Hender- 
son's Estate,  x8  Pa.  Super.  Ct.  99; 
Kern's  Estate,  x8  Pa.  Super.  Ct.  506; 
Fague's  Estate,  X9  Pa.  Super.  Ct. 
638 ;  May's  Estate,  22  Pa.  Super.  Ct. 
77;  Fell  V.  Betz,  22  Pa.  Super.  Ct.  4x8; 
Casely's  Estate,  23  Pa.  Super.  Ct.  646 ; 
Taylor  v.  Folz,  24  Pa.  Super.  Ct.  x. 

South  Carolina.  —  Allen  v.  Petty,  58 
S.  Car.  240 ;  McBrayer  v.  Mills,  62  S. 
Car.  36. 

Tennessee,  —  Nance  v,  Callender, 
(Tenn.  Ch.  1898).  sx  S.  W.  Rep.  xo2s; 
Glasgow  V.  Hood,  (Tenn.  Ch.  X900) 
57  S.  W.  Rep.  162;  Rose  v.  Rainey, 
(Tenn.  Ch.  X900)  58  S.  W.  Rep.  460; 
Sutton  V.  Sutton,  (Tenn.  Ch.  1900)  58 
S.  W.  Rep.  89  X ;  Young  v.  Youxig, 
(Tenn.  Ch.  X900)  64  S.  W.  Rep.  3x9; 
Perkins  Oil  Co.  v,  Eberhart,  107  Tenn. 

409. 

Vermont,  —  Turner  Falls  Lumber  Co. 
V.  Bums,  71  Vt.  354;  Sheldon  v.  Gem- 
mons,  72  Vt.  x8s ;  Herrick  v.  McCaw- 
ley,  72  Vt.  240. 

Virginia.  —  Browning  v.  Browning, 
(Va.  X899)  36  S.  E.  Rep.  xo8,  (Va. 
X900)  36  S.  E.  Rep.  525  ;  Liskey  v.  Pit- 
man, 40  S.  E.  Rep.  X9,  3  Va.  Supm.  Ct. 
532. 

West  Virginia.  —  Carter  v.  Gill,  47 
W.  Va.  504;  Faulkner  v,  Thomas,  48 
W.  Va.  148 ;  Gillaspie  v.  James,  48  W. 
Va.  284 ;  Shahan  v.  Shahan,  48  W. 
Va.  477 ;  Dewing  v.  Hutton,  48  W.  Va. 
576 ;  Woods  V.  Ward,  48  W.  Va.  652. 

Wisconsin,  —  John     Pritzlaif     Hard- 
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note  I. 

Sefereei.  - 


Barlow  of  Ohiaoollor'i  flndingi  of  Fact.  —  See  note  I. 

c.  Findings  Not  Supported  by  Evidence.  —  See 

XX.  Bemoyal  of  Kefebees  -  1.  Control  of  Coort  oyei 

See  note  2. 

2.  Qronndfl  for  Kemoval.  —  See  notes  3,  4. 


ware  Co.  v.  Berghoefer,  103  Wis.  359; 
Wyss  V,  Grunert,  108  Wis.  38;  Bourda 
V.  Jones,  no  Wis.  52;  Gates  v,  Parmly, 
113  Wis.  147. 

United  States.  —  Singleton  v.  Felton, 
42  C.  C.  A.  57,  10 1  Fed.  Rep.  526; 
Schwartz  v,  Duss,  43  C.  C.  A.  323,  103 


trary  finding  of  the  court  below  which 
was  based  on  the  printed  testimony  only. 
Coleman's  Estate,  200  Pa.  St.  42. 

1M5.  1.  Michael  v,  Tracy,  15 
Colo.  App.  312;  Weidman  v,  Thompson, 
53  N.  Y.  App.  Div.  22. 

Findings  Based  on  Knowlodgo  and  Ex- 


Fed.    Rep.    561  ;    Sanders   v.    Bluefield    perienoe  of  Baferoe.  —  A  referee's  finding 


.Waterworks,  etc.,  Co.,  45  C.  C.  A.  475, 

106  Fed.   Rep.   587;    Kilgour  v.   Scott, 

107  Fed.  Rep.  32;  Simpson's  Patent  Dry 
Dock  Co.  V.  Atlantic,  etc.,  S.  S.  Co.,  47 
C.  C.  A.  443,  108  Fed.  Rep.  425 ;  John 
Hancock  Mut.  L.  Ins.  Co.  v.  Houpt, 
113  Fed.  Rep.  572;  Alexander  v,  Louis- 
ville, etc.,  R.  Co.,  114  Fed.  Rep.  774; 
Murphy  v.  Southern  R.  Co.,  (C.  C.  A.) 
115  Fed.  Rep.  257;  Ferguson  Contract- 
ing Co.  V.  Manhattan  Trust  Co.,  55  C. 
C.  A.  529,  118  Fed.  Rep.  791 ;  Big  Creek 
Gap  Coal,  etc.,  Co.  v.  American  L.  & 
T.  Co.,  (C.  C.  A.)  127  Fed.  Rep.  625; 
Schwartz  v.  Duss,  187  U.  S.  8. 

Compolflory  Bofereneo.  —  While  the 
Supreme  Court  has  power  to  review  the 
findings  of  a  referee,  it  will  not  weigh 
conflicting  evidence  in  the  case  of  a 
compulsory  reference  any  more  than  it 
will  in  a  reference  by  consent.  Smith 
V.  Baer,  166  Mo.  392,  citing  Utley  v. 
Hill,  15s  Mo.  277, 

1084.  1.  Early  Times  Distillery 
Co.  V.  Zeiger,  (N.  Mex.  1901)  66  Pac. 
Rep.  532.  But  see  Pollard  v.  American 
Freehold  Land  Mortg.  Co.,  139  Ala. 
183,  holding  that  where  the  chancellor 
disregards  the  findings  of  the  register, 
the  question  is  before  the  Supreme 
Court  as  upon  an  original  review. 

Where  Exoeptions  to  the  Maater't  Be- 
port  Are  Sustained   and  a  decree  is  ren- 


of  value  in  an  action  for  conversion  can- 
not be  sustained  when  the  report  states 
that  it  is  "  based  partly  on  the  referee's 
knowledge  and  experience  and  partly 
on  the  entire  record,"  for  the  judgment 
must  rest  finally  upon  the  testimony 
alone.  Radway  v.^  Duffy,  79  N.  Y.  App. 
Div.    116. 

9.  Arbogast  v.  McGraw,  47  W.  Va. 
263. 

Objeetion  After  Beport  Filed.  —  In 
Matter  of  Koch,  (Surrogate  Ct.)  33  Misc. 
(N.  Y.)  153,  the  court  said  of  a  mo- 
tion to  set  aside  the  report  on  the 
ground  of  bias :  "  The  executors  waited 
until  they  had  taken  all  of  the  chances 
of  a  favorable  report,  and  undertook  to 
disclose  to  the  court  the  improprieties 
of  the  referee  only  when  they  discov- 
ered that  his  ruling  was  against  them. 
This  raises  a  strong  presumption  against 
the  motion,  if  it  is  not  a  complete  an- 
swer to  it." 

To  Whom  Olijeotion  Xade.  —  An  ob- 
jection that  the  referee  is  disqualified 
by  interest  must  be  presented  to  the 
court  in  the  first  instance;  it  cannot  be 
made  before  the  referee  himself  in  the 
first  instance,  and  his  action  thereon 
reviewed  by  the  court  on  a  motion  for 
new  trial.  Brewer  v.  Asher,  8  Okla. 
231. 

8.  Dieeharge    Withont    Befleetion    on 


dered  contrary  to  his  recommendations,  Beferee.  —  Where  the  referee  in  his  de- 
the  appellate  court  is  as  free  to  pass  cision  in  favor  of  the  plaintiff  has  dis- 
on  the  questions  of  the  credibility  of  credited  some  of  the  defendant's  wit- 
witnesses  and  of  the  preponderance  of '  nesses  and  charged  the  defendant  with 


evidence  as  was  the  trial  court.     Hahn 
V,  Geiger,  96  111.  App.  104. 

Determining  Credibility  of  Witneas.— 
Where  the  question  at  issue  depends 
mainly  upon  the  credibility  of  a  witness 
who  was  examined  before  the  auditor, 
the  appellate  court  will  adopt  the  find- 
ing of  the  auditor  rather  than  the  con- 


bad  faith  in  making  a  defense,  he  may, 
solely  in  the  interests  of  fairness  and 
without  criticism  of  his  integrity  or 
capacity,  be  discharged  from  the  con- 
sideration of  another  action  between 
the  same  parties,  involving  the  same 
questions  and  dependent  upon  the  same 
evidence,  which  has  also  been  referred 
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1086.  Where  Referee  Beoomei  Dleqnaliiled  to  Aet.  —  See  note  I. 
XXI   COKPENSATIOK    07    MASTEBB    AVD    RBRBESS  — 

1.  In  General  —  Mnet  Be  Beuonable.  —  See  note  3. 
SUtntory  ProYieiont.  —  See  notes  5,  6. 

1087.  Elements  of  Chargee.  —  See  note  I. 
Stenographer^!  Feei.  —  See  note  2. 

1088.  2.  Stipnlation  as  to  Fees  —  stipulation  Mnet  Be  Reasonable.  — 
See  note  3. 

1080,    3.  Payment  and  Collection  of  Fees  —  Action  to  RecoTor 
Vees.  —  See  note  i . 

1090.     XXH.  Costs  —  Discretion  of  Referee.  —  See  note  2. 


to  him.  Caldwell  v.  Mutual  Reserve 
Fund  L.  Assoc,  (Supm.  Ct.  Spec.  T.) 
30  Misc.  (N.  Y.)  510. 

10§5«  4.  See  Cronon  v.  Avery, 
(Supm.  Ct.  Spec.  T.)  42  M'~c.  (N. 
Y.)  I. 

Private  Conference  with  Witness.  —  A 
referee  may  be  removed  for  discussing 
the  subject-matter  of  the  reference 
with  a  witness  who  is  to  testify  before 
him,  in  the  absence  of  counsel  for  the 
respective  parties.  Smith  v.  Dunn,  91 
N.  Y.  App.  Div.  200.  ■ 

10S6.  1.  Fitchburg  Steam  Engine 
Co.  V,  Potter,  211  111.  138,  quoting  17 
Encyc.  of  Pl.  and  Pr.  1085  [1086]. 

8.  Schnadt  v.  Davis,  185  III.  476; 
Fitchburg  Steam  Engine  Co.  v.  Potter, 
211   111.   138. 

5.  Roby  V.  Chicago  Title,  etc.,  Co., 
194  III.  228;  Hoops  V,  Fitzgerald,  204 
111.  325 ;  McDonald  v.  Patterson,  84 
111.  App.  Z2^- 

e.  Fitchburg  Steam  Engine  Co.  v. 
Potter,  211  111.  138;  Matter  of  Bieber, 
(Supm.  Ct.  Spec.  T.)  36  Misc.  (N.  Y.) 
^41 ;  Goldzier  v.  Rosebault,  (Supm.  Ct. 
App.  T.)  84  N.  Y.  Supp.  240.  See  also 
Brush  r.  Kelsey,  47  N.  Y.  App.  Div. 
270. 

In  Case  of  A4ioamments.  —  A  referee 
19  entitled,  under  the  New  York  statute, 
to  ten  dollars  for  each  day  on  which 
he  was  in  attendance  and  ready  to  pro- 
ceed, but  an  adjournment  was  granted 
at  the  request  of  counsel  for  both  par- 
tics;   and   this  though   the  amount  of 


expense  thus  incurred  "  does  great 
harm  and  injustice  to  the  parties." 
Blanck  v.  Spies,  (N.  Y.  City  Ct  Gen. 
T.)  31  Misc.  (N.  Y.)  19. 

10§7«  1.  Treadwell  v,  Treadwell, 
134  Cal.  158. 

8.  Smyth  v.  'Stoddard,  105  111.  App. 
510,  203  111.  424.  See  also  Schnadt  v. 
Davis,  185  111.  476;  Nutriment  Co.  tr. 
George  Green  Lumber  Co.,  195  III.  324; 
Glos  V.  Flanedy,  207  111.  230. 

Fees  on  A4Jonmment.  —  In  Blanck  v. 
Spies,  (N.  Y.  City  Ct.  Gen.  T.)  31  Misc 
(N.  Y.)  19,  the  court  refused  to  allow 
stenographer's  fees  for  days  on  which 
adjournments  were  had  and  no  services 
were  rendered,  there  beiAg  no  agree- 
ment for  such  allowance. 

1088.  8.  StipnUtion  Host  Tiz  Fee. 
—  Dickinson  v,  Earle,  63  N.  Y.  App. 
Div.  140. 

1089.  1.  Thompson  v.  Rich,  (Supm. 
Ct.  Tr.  T.)  28  Mis^  (N.  Y.)  265; 
Sounier  v,  Bamum,  (Supm.  Ct.  Spec. 
T.)  31  Misc.  (N.  Y.)  357;  Russell 
r.  Lyth,  66  N.  Y.  App.  Div.  290;  Gold- 
zier V,  Rosebault,  (Supm.  Ct.  App.  T.) 
84  N.  Y.  Supp.  240. 

The  Fact  that  a  Party  Objected  to  the 
Beferenoe  in  an  action  that  was  refer- 
able under  the  statute  is  no  defense 
to  an  action  by  the  referee  to  recover 
his  fees.  Russell  v,  Lsrth,  66  N.  Y. 
App.  Div,  290. 

14^90.  2.  Brown  v.  Britton,  41  N. 
Y.  App.  Div.  57 ;  Perry  v.  Levenson,  82 
N.  Y.  App.  Div.  94. 
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7.    I  Eeheabivob  ih  EqtriTT  —  1.  In  General  —  c.  Allow- 
ance OF  ReHEARINGS  —  Review  of  Discretion.  —  See  note  I. 

9.    2.  Grounds  —  c.  Newly  Discovered  Evidence.  —  See 
note  4.  * 

10.     Evldenoe  Xerely  OnmnlatlTe  —  iMhei  of  Petitioner.  —  See  note  3. 

13.  e.  Mistakes  and  Omissions  in  Presenting  Case  on 

Hearing  —  (l)  In    General — Failure    to   Preient   Cue  Folly.  —  See 
note  I. 

14.  (4)  Absence  of  Party  from  Hearing,  —  See  note  3. 

16.  6.  Time  of  Making  Application  —  a.  Before  Enrolment 
OR  Entry  of  Record.  —  See  note  3. 

17.  b.  Before  End  of  Term.  —  See  note  2. 

18.  c.  Before  Decree  Acted  upon  or  Time  to  Appeal 
Passed.  —  See  notes  i,  2. 

93.    6.  How  Application  Is  Made  —  b.  Form  and  Contents 

of  Petition  —  Hewly  Wsoovered  EWdenoe.  —  See  note  I. 


7.  1.  In  Weit  Virginia,  by  statute, 
a  decree  which  adjudicates  all  the  prin- 
ciples of  the  cause  and  settles  all  the 
rights  of  the  parties  will  support  an 
appeal  from  a  decree  granting  a  re- 
hearing so  as  to  test  the  right  to  grant 
the  rehearing.  Deaton  v.  Mitchell,  45 
W.  Va.  670. 

••  4.  Pittsburgh  Reduction  Co.  v. 
Cowles  Electric  Smelting,  etc.,  Co.,  121 
Fed.  Rep.  556,  granting  a  rehearing  in 
a  suit  for  infringement  of  a  patent, 
after  an  interlocutory  decree. 

10*  8.  Hostetter  Co.  v.  Comerford, 
99  Fed.  Rep.  834;  Municipal  Signal  Co. 
V,  National  Electrical  Mfg.  Co.,  99  Fed. 
Rep.  569;  Acme  Flexible  Clasp  Co.  v. 
Cary  Mfg.  Co.,  99  Fed.  Rep.  500;  Cen- 
tral Trust  Co.  r.  Worcester  Cycle  Mfg. 
Co.,  91  Fed.  Rep.  212. 

What  If  Laohei  depends  entirely 
upon  the  facts  in  each  case.  Pittsburgh 
Reduction  Co.  v,  Cowles  Electric  Smelt- 
ing, etc.,  Co.,  121  Fed.  Rep.  556. 

13.  1.  Roelofs  V.  Wcver,  119  Mich. 
334;  Pickett  V.  Gore,  (Tenn.  Ch.  1900) 
58  S.  W.  Rep.  402. 

Two  Trials.  —  A  rehearing  will  not  be 
granted  to  allow  two  trials  in  one  case, 
the  second  based  upon  the  omission  to 


have  a  perfect  recor^  in  the  first. 
Casey,  etc.,  Mfg.  Co.  r.  Weather ly,  10 1 
Tenn.  318. 

14.  8.  Blair  t/.  Silver  Peak  Mines, 
93  Fed.  Rep.  332,  holding  that  it  should 
also  appear  that  the  court  might  reach 
a  different  result  upon  the  merits  of  the 
case. 

16.  8.  Before  Filing  His  Beeree  the 
judge  may  grant  a  rehearing.-  Hellams 
V.  Prior,  64  S.  Car.  543. 

17.  2.  Dunn  v.  Dunn,  (Tenn.  Ch. 
1899)  51  S.  W.  Rep.  119;  Halsted  v. 
Forest  Hill  Co.,  109  Fed.  Rep.  820 
(under  U.  S.  Equity  Rule  88). 

15.  1.  After  an  Appeal  Ii  Perfected 
a  petition  to  rehear  the  cause  is  too 
late.  Dunn  v,  Dunn,  (Tenn.  Ch.  1899) 
SI  S.  W.  Rep.  119,  where  the  petition 
was  filed  after  appeal  perfected  at  a 
term  subsequent  to  the  decree. 

2.  See  In  re  Girard  Glazed  Kid  Co., 
129  Fed.  Rep.  841  ;  In  re  Wright,  96 
Fed.  Rep.  820,  which  were  bankruptcy 
proceedings,  and  in  which  it  was  held 
that  a  petition  to  rehear  would  not  be 
granted  when  employed  as  a  mere  de- 
vice to  review  the  petitioner's  right  of 
appeal. 

33.     1.  In  Admiralty  the  claim  that 
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98.  [Sxonie  for  OmisiioiiB.  —  If  a  rehearing  is  sought  for  the  pur- 
pose of  curing  an  omission  in  preparing  the  cause  for  trial,  the 
afHdavit  must  offer  an  excuse  for  the  omission.**] 

35.    e.  Security  for  Costs.  —  See  note  i. 

8.  Practice  on  Behearing  —  a.  How  Far  Case  Is  Open. 

—  See  note  3. 

27.    10.  Effect  on  Original  Decree  —  a.  Of  Petition  Filed. 

—  See  note  3. 

38.  n.  BSHEABIHO  OF  APPEALS  —  1.  In  General  —  a.  Power 
TO  Grant.  —  See  note  5. 

80«     Bale  in  United  States  Supreme  Conrt.  —  See  note  2. 

b.  What    Decisions    May    Be    Preheard  —  DeoiiionB 

Whioh  Are  PInaL  —  See  note  3. 

31  •     In  Criminal  Caeee.  —  See  note  2. 

c.  Allowance  of  Rehearing  —  Dieoretion  of  opwrt  —  See 
note  3. 


if  a  certain  issue  had  been  presented 
certain  evidence  would  have  been  pro- 
duced should  be  accompanied  by  an 
affidavit  showing  what  the  testimony 
would  have  been,  and  it  is  still  open 
to  the  party  to  bring  such  testimony 
to  the  attention  of  the  Circuit  Court 
of  Appeals  under  the  admiralty  rule^ 
relating  to  new  testimony  in  the  appel- 
late court,  but  omitting  both  these  op- 
portunities the  party  cannot  urge  the 
objection  as  a  ground  Tor  reversing  the 
decree.  Keijney  v.  Blake,  (C.  C.  A.) 
125  Fed.  Rep.  672, 

9S,  Ifl.  Pickett  V.  Gore,  (Tenn.  Ch. 
1900)  58  S.  W.  Rep.  402. 

35*  1.  Gostt  Imposed  as  Condition.  — 
In  Pittsburgh  Reduction  Co.  r.  Cowles 
Electric  Smelting,  etc.,  Co.,  121  Fed. 
Rep.  556,  as  a  condition  of  granting  the 
petition  the  court  ordered  the  petitioner 
to  pay  all  costs  taxed  in  connection 
with  the  hearing  before  the  master.  See 
also  Thomson-Houston  Electric  Co.  v, 
Nassau  Electric  R.  Co.,  110  Fed.  Rep. 
646. 

3.  See  Maffet  v.  Quine,  95  Fed.  Rep. 

199. 
37.    3.  In  re   Frazier,    188   Pa.   St. 

415;  Patterson  v.  Greenville  First  Nat. 

Bank,  loi  Tenn.  511. 

3§.  5.  The  Conrt  of  lU  Own  Motion 
may  order  a  rehearing  during  the  term 
where  it  is  not  satisfied  with  its  former 
judgment.  Seaboard  Air-Line  R.  Co. 
V.  Jones,  119  Ga.  907. 

90.  2.  Hew  Mezioo.  —  From  the  case 
of  Carmichael  r.  Eberle,  177  U.  S.  63, 
it  would  appear  that  the  United  States 


Supreme  Court  rule  obtains  in  the  Su- 
preme Court  of  New  Mexico.  On  the 
record  in  this  case  it  was  held  that 
there  had  been  no  technical  rehearing. 

8.  In  Louisiana.  —  Gagneaux  v.  De- 
sonier,  109  La.  4^0. 

In  the  Case  of  Interloontory  Orders 
a  rehearing  will  not  be  granted.  Prout 
V.  Mounce,  6  Idaho  590.  But  see  Board 
of  Councilmen  v.  Farmers'  Bank,  105 
Ky.  811,  wherein  it  was  held  that  the 
court  may  exercise  such  power  over 
such  an  order  within  the  term  and  may 
grant  a  rehearing  and  dismiss  the  ap- 
peal. 

Applioation  for  Writ  of  Error.  —  In 
Texas  it  is  held  that  the  statute  govern- 
ing the  motion  for  a  rehearing  in  the 
Supreme  Court  does  not  apply  to  a  re- 
fusal of  an  application  for  a  writ  of 
error.     Hines  v.  Morse,  92  Tex.  194. 

$ll,  2.  Presenoe  of  Defendant. — Where 
a  defendant  enters  into  a  recogni- 
zance on  appeal,  but  fails  to  appear, 
whereupon  the  judgment  is  affirmed,  he 
has  no  standing  to  move  for  a  rehearing 
pending  his  absence.  State  v,  Rosen- 
berg, 162  Mo.  358.  See  also  Wood  v. 
Stnte,  (Tex.  Crim.  1901)  61  S.  W.  Rep. 
308. 

8.  Seaboard  Air-Line  R.  Co.  v.  Jones, 
119  Ga.  907;  Powers  v.  Com.,  71  S.  W. 
Rep.  494,  24  Ky.  L.  feep.  1350,  holding 
that  in  criminal  cases  the  court  has  the 
power  to  rehear  during  the  term,  but 
except  in  cases  specially  provided  by 
statute  a  rehearing  is  not  a  matter  of 
right. 

When  the  Conrt   Is  Squally  Dividod 
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31.  2.  Oronnds  —  a.  Error  in  Decision  —  In  General  — 
(i)  Error  of  Law  or  Misapprehension  of  Facts,  —  See  note  4. 

33.     See  notes  i,  2. 

34*  (2)  Erroneous  Reasons  for  Correct  Decision.  — See  note  i. 
(3)  Decision  Based  on  Points  Not  Raised  Below.  —  See 
note  4. 

3jl,  *.  Material  Point  Overlooked  —  Conflict  with 
Statute  or  Controlling  Decision  — (i)  In  General. —  Stt 
note  I. 

36.  See  note  2. 

Where  All  of  FmU  Freiented  Eaye  in  Faet  Been  Duly  Coniiderad.  — 
See  note  4. 

37.  (2)  Points  in  Record  Not  Called  to  Court's  Attention.  — 
See  note  i. 

38.  (3)  Points  Not  Directly  Referred  to  in  Opinion.  —  See 
notes  ly  2. 


the  application  is  denied.  Carmichael 
V.  Ebcrle,  177  U.  S.  63. 

31*  4.  Hicks  V,  Southern  R.  Co., 
(S.  Car.  1901)  38  S.  £.  Rep.  866. 

39«  1.  Aianming  Facts  as  Btipnlated. 
—  Where  the  court  makes  an  assumption 
of  fact  in  accordance  ^^^^^  ^  stipulation 
made  by  the  parties,  an  application  for 
a  rehearing  on  the  ground  that  the  opin- 
ion proceeded  upon  an  erroneous  con- 


except  for  the  reasons  stated  in  the 
original  text. 

In  Korth  Carolina.  —  Weathers  v.  Bor- 
ders, 124  N.  Car.  610;  Capehart  v. 
Burrus,  124  N.  Car.  48. 

In  South  Carolina.  —  Milford  v.  Mil- 
ford,  67  S.  Car.  553,  where  one  of  the 
facts  alleged  to  have  been  overlooked 
was  held  not  to  be  material,  but  an- 
other was  held  to  be  material  and  upon 


ception  of  the  facts,  where  the  basis     that  ground  the  application  was  granted ; 


of   the  application   is   that  the   fact  is 
contrary  to  the  stipulation  will  be  de- 
nied.    Currie  v.   Atlantic   City   St.    R. 
Co.,  66  N.  J.  L.  149. 
9.  Lisker  v.  O'Rourke,  28  Mont.  131 ; 


Reid  V.  Wells,  56  S.  Car.  435;  Swear- 
ingen  v.  Hartfofd  F.  Ins.  Co.,  (S.  Car. 
1900)    34  S.  E.   Rep.  939;   Newton  v. 
Woodley,  55  S.  Car.  132. 
36.    2.  Where  SnohExooptionsBeoonLO 


Greenville      County      v.      Spartanburg    Immaterial    by  reason  of  the  decision 


County,  62  S.  Car.  105 ;  Clariday  v. 
Reed,  (Tenn.  Ch.  1898)  53  S.  W.  Rep. 
302;  Dilley  v.  Freedman,  25  Tex.  Civ. 
App.  39 ;  Boyce  r.  State,  43  Tex.  Crim. 
459;  Smith  V.  Putnam,  107  Wis.  155. 

34,  1.  School  Dist.  V,  McDonald, 
(Neb.  1903)  97  N.  W.  Rep.  584;  Matter 
of  Lyman,  161  N.  Y.  119.  See  also 
State  V,  Menaugh,  151  Ind.  260. 

i.  The  Baoord  Xnst  Show  the  exist- 
ence of  the  necessary  conditions.  Nel- 
son V.  Hatch,  57  N.  Y.  App.  Div.  572; 
Tregea  r.  Mills,  1 1  Wyo.  438. 

35.  1.  Seaboard  Air-Line  R.  Co.  v, 
Jones,  119  Ga.  907,  holding  that  a  re- 
hearing will  be  granted  only  in  such  a 
case,  and  where  a  different  judgment 
should  be  rendered ;  Finkbinder  v. 
Ernst,  (Mich.  1904)  100  N.  W.  Rep.  180 ; 
Elmore  v.   Seaboard   Air  Line   R.   Co., 


rendered,   a   rehearing   will  be  denied. 
Moore  v.  Ransdel,  156  Ind.  658. 

4.  Da  Costa  v.  Dibble,  (Fla.  1902) 
ZZ  So.  Rep.  466 ;  Chicago  v.  Cicero,  210 
111.  290 ;  Chicago  City  R.  Co.  v.  O'Don- 
nell,  208  111.  267 ;  Edgerley  v.  Long 
Island  R.  Co.,  46  N.  Y.  App.  Div.  284; 
Mc Arthur  v.  State,  (Tex.  Crim.  1900) 
57  S.  W.  Rep.  847.  See  also  Nicholas 
V.  Peck,  21  R.  I.  404. 

37.  1.  Void  Judgment.  —  The  atten- 
tion of  the  court  may  be  called  for  the 
first  time  on  motion  for  rehearing  to 
the  absence  of  such  a  judgment  as  will 
authorize  the  court  to  act  State  v, 
Hesterly,  178  Mo.  43;  State  v.  Holland, 
160  Mo.  667. 

3§.  1.  Darlington  Oil  Co.  v.  Pee 
Dee  Oil,  etc,  Co.,  62  S.  Car.  196. 

Merits  of  Deeifion  Hot  Affwted,  —  Even 


132  N.  Car.  865,  where  the  petition  was  though  a  ruling  enunciated  in  a  former 
allowed,  the  court  recognizing  the  rule  decision  escaped  the  court's  attention 
that  a  petition  should  not  be  entertained     it  will  not  require  a  rehearing  where 
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38.     (4)   What  Decisions  Are  Controlling,  —  See  note  3. 

40.  c.  Points  Not  Considered  on    Hearing  —  (i)  In 

General.  —  See  note  i. 

Matten  Proper  to  Bo  Bailed  on  Hearing  or  in  Trial  Court.  —  See 
note  3. 

41,  See  note  i. 

43.    (2)  Grounds  Not  Involved  in  Any  Issue  Determined  by 
Judgment.  —  See  note  2. 

(3)  Grounds  Inconsistent  with  Position  Assumed  on  Hear- 
ing, —  See  note  3. 

43.  d.  Imperfect  Presentation  of  Case  on  Hearing  — 

(i)  Important  Point  Not  Argued.  —  See  note  4. 

44,  See  note  i. 


the  merits  of  the  decision  in  hand  are     a   rehearing   and   reversal.     Grubbe  v. 


not  affected  by  the  former  decision. 
Fans  V,  Cook,  110  Ky.  867. 

39*  8.  Meislahn  v.  Irving  Nat. 
Bank,  65  N.  Y.  App.  Div.  244;  Hellams 
V,  Prior,  64  S.  Car.  543. 

8.  Case  Cited  Incidentally.  —  Where  a 
case  is  cited  in  the  discussion  of  a 
point  merely  incidentally,  and  the  con- 
clusion reached  is  not  aflfected  by  such 
case  as  an  authority,  the  fact  that  the 
case  so  cited  has  been  overruled  will 
not  require  a  rehearing.  Matter  of 
Evans,  65  N.  Y.  App.  Div.  610. 

40.  1.  Arkansas.  —  Burke  v.  St. 
Louis,  etc.,  R.  Co.,  66  Ark.  646,  51  S. 
W.  Rep.  458. 

Colorado.  —  Lamar  Canal  Co.  v.  Am- 
ity Land,  etc.,  Co.,  26  Colo.  370. 

Indiana.  —  Lake  Erie,  etc.,  R.  Co.  v. 
Griffin,  25  Ind.  App.  138. 

Louisiana.  —  Stephens  v.  Duckett,  1 1 1 
La.  979. 

Oregon.  —  Herring-Marvin  Co.  v. 
Smith,  43  Oregon  315. 

Washington.  —  State  v.  Harding,  20 
Wash.  556. 

2.  Fishel  v,  Goddard,  30  Colo.  147; 
Union  Pac.  R.  Co.  v.  Colorado  Postal 
Tel.-Cable  Co.,  30  Colo.  133;  Morgan  v. 
King,  27  Colo.  539 ;  Durango  v.  Chap- 
man, 2y  Colo.  169.  See  also  infra,  XL 
8.  c.  New  Questions  and  Amended 
Records. 

41.  1.  State  V.  Kidd,  125  Ala.  413; 
Nix  V.  Miller,  26  Colo.  203  ;  Matthews 
V.  Granger,  196  111.  164;  Cook  v.  Mar- 
shall County,  (Iowa  1903)  95  N.  W. 
Rep.  409. 

Facts  for  Hew  Trial.  —  Facts  which 
should  come  before  the  court  in  an 
action  for  a  new  trial  cannot  be  con- 
sidered on  appeal  and  will  not  justify 


Pence,  74  S.  W.  Rep.  709,  25  Ky.  L. 
Rep.  170. 
43.    2.    Xatten   Hot  in  the  Beoord 

cannot  be  considered.  Martin  v.  Royse, 
(Ky.  1899)  54  S.  W.  Rep.  177;  Clan- 
day  V.  Reed,  (Tenn.  Ch.  1898)  53  S.  W. 
Rep.  302. 

8.  Nix  V.  Miller,  26  Colo.  203 ;  Ste- 
phens V.  Duckett,  III  La.  979;  Mattis  v. 
Hosmer,  37  Oregon  523. 

43.  4.  Cleveland,  etc.,  R.  Co.  v, 
Lindsey,  (Ind.  App.  1904)  70  N.  £.  Rep. 
998,  refusing  a  rehearing  on  a  point  not 
referred  to  in  the  original  brief,  consist- 
ently with  a  rule  of  court  in  that  regard ; 
Crown  Point  v.  Thompson,  31  Ind.  App. 
201,  refusing  a  rehearing  to  an  appellee 
who  had  failed  to  file  a  brief  and  by 
such  rehearing  sought  to  discuss  ques- 
tions argued  by  counsel  for  the  appel- 
lant; Cook  V.  Marshall  County,  (Iowa 
1903)  95  N.  W.  Rep.  409. 

In  Criminal  Casee  involving  the  lib- 
erty of  the  citizen  the  law  is  more  in- 
dulgent than  in  civil  cases,  and  a  re- 
hearing may  be  granted  on  a  point 
urged  for  the  first  time  in  the  petition 
for  rehearing,  where  the  error  might 
have  vitally  affected  the  result  of  the 
trial  and  the  point  was  not  intentionally 
omitted.  State  v.  Phillips,  1x9  Iowa 
652. 

44.  1.  Rownd  v.  State,  152  Ind.  39, 
holding  that  a  rehearing  will  not  be 
granted  in  order  to  callow  a  party  to 
file  additional  briefs  or*  make  an  oral 
argument. 

Failure  of  Clerk.  —  Where  a  case  was 
determined  without  considering  the 
brief  of  one  of  the  parties  which  was 
supposed  not  to  have  been  filed,  but  which 
was  in  fact  filed  but  inadvertently  mis- 
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45,  (2)  Surprise y  Accident^  or  Mistake,  —  See  note  i. 

46.  e.    That  Record  Before  Court  on  Appeal  Was 
Erroneous.  —  See  note  4. 

48.  /.  Importance     of     Question     Involved.  —  See 
note  I. 

49.  g.  Decision  Rendered  by  Divided  Court.  —  See 
note  2. 

51.  J.  Newly  Discovered  Evidence.  —  See  note  i. 

3.  By  Whom  Rehearing  May  Be  Had  —  8traiig«n  to  8nit.  —  See 
notes  3,  4. 
99.    4.  To  Whom  Application  Shonld  Be  Made.  —  See  note  2. 


laid  by  the  clerk,  it  was  held  that  a 
rehearing  should  not  be  ordered  where 
on  consideration  of  the  original  briefs 
and  the  briefs  furnished  on  the  motion 
for  a  rehearing  the  original  conclusion 
of  the  court  could  not  be  altered.  Dow- 
agiac  Mfg.  Co.  v.  Corbit,  127  Mich.  473. 

44(.  1.  8arpris0  at  an  AdverM  Decision 
does  not  constitute  a  ground  for  re- 
opening the  cause  and  is  not  persuasive 
that  error  has  been  committed.  People 
V.  District  Ct,  26  Colo.  386. 

46.  i.  McGerty  v,  McGerty,  (Ky. 
1900)  55  S.  W.  Rep.  201 ;  Martin  v. 
Royse,  (Ky.  1899)  54  S.  W.  Rep.  177; 
Owingsville,  etc.,  Turnpike  Road  Co.  r. 
Hamilton,  (Ky.  1899)  54  S.  W.  Rep. 
175.  See  also  Butte  Min.,  etc.,  Co.  v. 
Kenyon,  (Mont.  1904)  77  Pac.  Rep.  319. 
But  see  Jones  v,  Robertson,  76  Mo. 
App.   267. 

48.  1.  Coley  v.  North  Carolina  R. 
Co.,  129  N.  Car.  407,  where  the  court, 
though  denying  a  rehearing,  reviewed 
the  entire  merits  on  the  petition,  be- 
cause of  the  importance  of  the  case  as 
a  precedent. 

The  Faet  that  Important  Pnblie  In- 
tereett  Are  InyolTod  has  sometimes  been 
considered  sufficient  alone  to  warrant 
the  allowance  of  the  petition  so  as  to 
allow  a  re-examination  of  the  record. 
Chicago  V.  Cicero,  210  111.  290. 

49.  a.  Vot  Beason  for  Granting  Se- 
liearing.  —  In  Georgia  and  South  Caro- 
lina it  has  been  held  that  a  mere  divi- 
sion of  opinion  is  not  sufficient  ground 
for  granting  a  rehearing.  Seaboard  Air- 
Line  R.  Co.  V,  Jones,  119  Ga.  907 ;  Lati- 
mer V.  Sovereign  Camp  Woodmen  of 
the  World,  62  S.  Car.  145 ;  Newton  v. 
Woodley,  55  S.  Car.  132.  And  the  con- 
tention that  the  question  involved  is 
one  of  grave  public  importance  does 
not  take  the  case  out  of  the  rule  that 
unless  some  material  fact  or  principle 


of  law  has  been  overlooked  or  disre- 
garded the  petition  will  not  be  granted. 
Newton  v.  Woodley,  55  S.  Car.  132. 

But  IVhere  there  Is  a  Doubt  in  the 
minds  of  the  court  whether  the  jury  was 
properly  instructed,  and  the  case  on  the 
original  hearing  was  decided  by  a  bare 
majority,  and  on  petition  to  r^ear  the 
court  cannot  come  to  a  unanimous  deci- 
sion, a  new  trial  will  be  granted. 
Crampton  v.  I  vie,  126  N.  Car.  894. 

51*  1.  Flemming  v,  Borden,  127  N. 
Car.  214 ;  Reid  v.  Wells,  56  S.  Car.  435. 

8.  Louisville,  etc.,  R.  Co.  r.  Com., 
T04  Ky.  226,  holding  that  persons  who 
are  not  parties  to  the  litigation  and 
who  do  not  interfere  with  the  consent 
of  or  even  on  notice  to  the  parties  can- 
not be  permitted  to  file  a  petition  for 
rehearing. 

4.  People  V.  Union  Bldg.,  etc.,  Assoc, 
127  Cal.  400,  holding  that  one  having 
no  other  relation  to  the  case  than  that 
of  receiver,  created  by  the  judgment 
from  which  the  appeal  is  taken,  cannot 
file  the  petition  unless  by  consent. 

The  State,  in  a  Criminal  Caae,  may  file  a 
petition  for  a  rehearing  at  the  term  at 
which  the  case  is  tried.  Powers  r. 
Com.,  71  S.  W.  Rep.  494,  24  Ky.  L. 
Rep.  1350.  So  where  an  appellant  es- 
caped pending  an  appeal  and  prior  to 
the  rendition  of  a  decision  reversing 
the  judgment,  the  fact  of  the  escape 
being  unknown  to  the  court  at  the  time 
of  the  decision,  the  court  will  grant 
a  rehearing  to  the  state,  supplemented 
by  a  motion  to  dismiss  the  appeal  on 
account  of  the  escape.  Wood  v.  State, 
(Tex.  Crim.  1901)  6x  S.  W.  Rep. 
308. 

52*  2.  One  Jndge  Alone  cannot  grant 
the  petition,  though  he  may  grant 
a  stay  until  the  petition  can  be  heard 
by  the  court.  Smith  v.  Simpson,  (In- 
dian Ter.  1902)  69  S.  W.  Rep.  841. 
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59.    6.  Time   of  Kaking  Application  —  a.  Before    End  of 
Term.  —  See  note  6. 
53.    b.  Before  Case  Has  Been  Remanded.  —  See  note  3. 
S4«    c.  Time  Prescribed  by  Statute.  —  See  note  i. 

After  Time  Thus  Limited  Has  Expired.  —  See  note  2. 

57.  6.  How  Application  Is  Made  —  b.  Form  and  Contents 
OF  Petition.  —  See  note  i.- 

Petition  Mere  Argument.  —  See  note  2. 

58.  c.  Briefs  and  Citations  of  Authorities  —  AfldaTiti 

BxpUaatory  or  Amendatory  of  Beoord.  —  See  note  3. 


ffd.  6.  Cooper  v.  Portner  Brewing 
Co.,  113  Ga.  I ;  Powers  v.  Com.,  71  S.  W. 
Rep.  494,  24  Ky.  L.  Rep.  1350;  In  re 
Seydel,  14  S.  Dak.  Z15;  Hughes  v. 
Woodard,  (Tenn.  Ch.  1900)  63  S.  W. 
Rep.  191,  holding  that  the  rule  requiring 
the  petition  to  be  filed  during  the  term 
is  a  limitation  upon  a  rule  of  court  al- 
lowing ten  days  within  which  to  file 
such  petition. 

53.  8.  Seaboard  Air-Line  R.  Co.  v, 
Jones,  119  Ga.  907;  In  re  Seydel,  14  S. 
Dak.  115. 

Semittitnr  Beoalled. —  Franklin  Bank 
Note  Co.  V.  Mackey,  158  N.  Y.  683, 
like  Wynn  v.  Wyatt,  11  Leigh  (Va.) 
612,  set  out  in  the  original  note. 

54.  1.  Fraser  v.  Alpha  Combined 
Heating,  etc.,  Mfg.  Co.,  (N.  Y.  City  Ct. 
Gen.  T.)  30  Misc.  (N.  Y.)  306,  holding 
that  in  the  City  Court  of  New  York  a 
motion  for  a  reargument  must  be  made 
to  the  General  Term  at  the  next  term 
succeeding  the  decision. 

Compatation  of  Time*  —  In  Tennessee 
the  rule  of  the  Court  of  Chancery  Ap- 
peals and  the  Supreme  Court  requiring 
the  application  to  be  made  within  ten 
days  means  ten  days  from  the  decision 
as  declared  in  the  opinion,  and  not  ten 
days  from  the  entering  of  the  decree 
thereon.  Patterson  v,  Greenville  First 
Nat.  Bank,  loi  Tenn.  511. 

The  first  day  of  the  period  is  to  be 
excluded,  and  if  the  last  falls  on  Sun- 
day it  also  is  excluded.  Bird  v.  Gilliam, 
123  N.  Car.  63. 

Motion  to  Change  Judgment.  —  A  rule 


480,  which  cases  held  the  petitions 
therein  to  have  been  filed  too  late. 

Delay  Caused  by  Unavoidable  Aoddent. 
—  Where  the  record  was  mislaid  while 
in  the  hands  of  the  clerk,  and  on  that 
account  alone  and  without  any  fault  on 
the  part  of  counsel  the  application  could 
not  be  made  within  the  time  prescribed 
by  the  rules,  it  was  held  that  the  rules 
would  not  be  held  to  apply.  Major  v. 
Stone's  River  Nat.  Bank,  (Tenn.  Ch. 
1899)  64  S.  W.  Rep.  352. 

When  Petition  It  Filed.  —  The  petition 
is  not  in  the  hands  of  the  clerk  upon 
delivery  to  an  express  company  or  post 
office,  and  the  clerk  can  file  it  only  as 
of  the  time  when  it  is  actually  re- 
ceived by  him.  Radloiff  v.  Haase,  197 
111.  98. 

The  petition  is  filed  when  it  is  re- 
ceived by  the  clerk,  and  may  be  in  time 
though  not  docketed  within  the  time 
prescribed  for  filing.  Bird  v.  Gilliam, 
123  N.  Car.  63. 

Power  to  Extend  Time.  —  In  Indiana 
the  court  has  no  power  to  extend  the 
time  for  filing  a  petition  beyond  the 
time  fixed  by  the  statute.  Dudgeon  v. 
Bronson,  159  Ind.  562. 

57,  1.  Weathers  v.  Borders,  124  N. 
Car.  610. 

8.  Crawford  Co.  r.  Hathaway,  61  Neb. 
317  [ctfing  18  En  CYC.  of  Pl.  and  Pr. 
57] ;  Chicago  v,  Cicero,  210  111.  290 ; 
Chicago  City  R.  Co.  v,  0*Donnell,  208 
111.  2(iT\  Weathers  v.  Borders,  124  N. 
Car.  610. 

5§.    8.  Court  Is  Confined  to  Original 


fixing  the  time  for  a  motion  for  a  con-    Beooid.  —  Simpson    v.    South    Carolina 


sideration  of  matters  appearing  in  the 
record,  which  is  a  motion  for  a  rehear- 
ing strictly  so  called,  does  not  apply  to 
a  motion  to  change  the  judgment. 
Hocks  V.  Sprangers,  113  Wis.  123. 

8.  Smith  V.  Simpson,  (Indian  Ter. 
1902)  69  S.  W.  Rep.  841 ;  Sweetwater 
r.  Pate,  (Tenn.  Ch.  1900)  59  S.  W.  Rep. 


Mut.  Ins.  Co.,  59  S.  Car  195 ;  In  re 
Seydel,  14  S.  Dak.  115;  Smith  v,  Put- 
nam, 107  Wis.  155. 

Eidiihit.  —  The  appellate  court  will 
not  consider  an  exhibit  not  filed  in 
court  but  merely  attached  to  the  petition 
for  rehearing.  Flaugher  v,  Yates,  (Ky. 
1900)  57  S.  W.  Rep.  244. 
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58.  d.  Certificate  of  Counsel.  —  See  note  4. 

59.  7.  Heftring  and  Determination  of  Application  —  a,  IN  Gen- 
eral. —  See  note  3. 

b.  Modification  of  Original  Judgment  on  Hear- 
ing OF  Petition.  —  See  note  4. 

60.  c.  Petition  Dismissed  or  Stricken  from  Files  — 

Diieonrttou  and  Trnprofeiiional  Petition.  — .  See  note  2. 

61.  8.  Practioe  on  Behearing  —  b.  How  Far  Case  Is  Open. 
T—  See  note  2. 

c.  New  Questions  and  Amended  Records.  — See 
notes  4,  5. 

69.    9.  Belief  Oranted.  —  See  note  i. 


M,  4.  Bnle  of  Conrt  Knndatory. —  In 
North  Carolina  the  rule  of  court  re- 
quiring a  certificate  of  counsel  stating 
''  in  what  respect "  the  former  opinion 
"  is  erroneous  "  is  mandatory.  Kerr  v. 
Hicks,  133  N.  Car.  175. 

59.  8.  West  End  Town  Co.  v, 
Crigg,  93  Tex.  451,  holding  that  while 
the  court  does  not  hear  oral  argument 
on  a  motion  for  a  rehearing,  it  may 
grant  a  rehearing  and  open  the  case 
to  an  oral  discussion  upon  any  or  all 
the  points  involved. 

Ooiti  of  Application.  —  Where  a  case 
is  determined  without  considering  a 
brief  which  had  in  fact  been  filed,  but 
was  mislaid  by  the  clerk,  upon  denying 
a  rehearing  on  the  ground  that  the  orig- 
inal judgment  would  not  be  vacated 
upon  consideration  of  the  brief  no  costs 
of  the  motion  will  be  given  against  the 
applicant.  Dowagiac  Mfg.  Co.  v.  Corbit, 
127  Mich.  473. 

4.  Losecco  v,  Gregory,  108  La.  648, 
holding  that  ordinarily  in  passing  upon 
an  application  the  court  proceeds  to 
make  final  disposition  of  the  cause,  but 
on  complaint  of  a  party  that  the  case 
is  decided  thus  without  affording  a  hear- 
ing to  him,  the  complaint  being  technic- 
ally well  founded,  the  court  will  set 
aside  the  judgment  and  fix  the  case 
for  a  hearing. 

60.  8.  Mere  Argnment  instead  of  a 
concise  statement  of  the  points  of  error 
relied  on  may  be  stricken  out  by  the 
court  of  its  own  motion.  Chicago  v. 
Cicero,  210  111.  290 ;  Chicago  City  R. 
Co.  V.  O'Donnell,  208  111.  267. 

61.  2.  Van  Auken  v,  Mizner,  (Neb. 
1903)  97  N.  W.  Rep.  334. 

Jnriidiotional  Objection  to  Considera- 
tion of  Particular  Objections.  —  On  a  re- 
hearing  after   afBrmance    of   an    order 


overruling  a  motion  for  a  new  trial, 
where  there  is  no  appeal  from  the  judg- 
ment, it  may  be  objected  that  questions 
urged  for  a  reversal  can  be  considered 
only  on  appeal  from  the  judgment  on 
the  verdict,  as  such  objection  is  juris- 
dictional. Sharp  V.  Bowie,  142  Cal. 
462. 

4.  McDonald  v.  People,  29  Colo.  503 ; 
Orman  v.  Ryan,  25  Colo.  383 ;  Matthews 
V.  Granger,  196  111.  164;  Cloyd  v.  Mal- 
vin,  108  Iowa  52;  Union,  etc..  Bank  v. 
Allen,  77  Miss.  442.  But  see  Hodgin 
V.  People's  Nat.  Bank,  125  N.  Car.  503. 

Where  the  Court  Has  Remanded  the 
Canse  to  the  Docket  for  reargument  of  a 
particular  proposition  no  new  question 
can  be  injected  into  the  case,  especially 
one  which  was  not  raised  in  the  court 
below  or  called  to  the  attention  of  the 
appellate  court  on  the  first  hearing. 
National  Mut.  Bldg.,  etc.,  Assoc,  v. 
Pinkston,  79  Miss.  468. 

6.  McDonald  v.  People,  29  Colo.  503 ; 
Clipper  Min.  Co.  v,  Eli  Min.,  etc.,  Co., 
29  Colo.  377. 

Contra.  —  See  Powell  v,  Nolan,  27 
Wash.  318,  similar  to  Doty  v.  Berea 
College,  (Ky.  1891)  16  S.  W.  Rep.  268, 
set  out  in  the  original  note. 

M,  1,  Hale  v,  Stenger,  22  Wash. 
699,  holding  that  where  the  court,  in 
reversing  a  judgment,  omitted  to  make 
a  proper  direction,  the  original  opinion 
will  be  modified  to  this  extent. 

Effect  of  Incorrect  Abitraet  of  Record. 
—  The  fact  that  the  abstract  of  the 
record  filed  by  the  petitioner  for  a  re- 
hearing contains  assignments  of  errors 
which  do  not  appear  in  the  record  itself 
is  sufficient  ground  for  refusing  to 
change  or  modify  the  original  decision. 
Bartling  v.  Thielman,  82  111.  App.  297, 
affirmed  183  111.  88. 
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64.    10.  Effeot  on  Original  Judgment  —  b.  Of  Order  Grant- 
ing Rehearing.  —  See  note  i. 


M.      1.    DMiiion      Vaoatad.  —  Van 

Auken  v,  Mizner,  (Neb.  1903)  97  N.  W. 
Rep.  334;  Hook  r.  Mercantile  Trust 
Co.,    95    Fed.    Rep.    41,    36    C    C.    A. 

645. 
If  a  Vev  Trill  Ii  Awarded  the  grant- 


ing of  a  rehearing  renders  such  new 
trial  nugatory  and  of  no  effect,  and  an 
appeal  from  a  judgment  on  such  new 
trial  pending  a  rehearing  will  be  dis- 
missed. Hodgin  V,  People's  Nat.  Bank, 
125  N.  Car.  503. 


REJOINDERS  AND  SUBSEQUENT 

PLEADINGS. 

71.  L  Hatttee  and  Vabietieb  Of  — 3.  Under  Codes.  —  See 
note  7. 

74.  m.  Eftect  of  Failitbe  to  Put  Ik  —  1.  In  General.  —  See 
note  6. 

77.  v.  Sufficiency  ahd  Bequisites —  1.  Completeness.  —  See 
note  6. 

80.  6.  Consistency — a.  In  General  —  Bcjoinder  Xnit  Hot  Depart 

from  Plea.  —  See  note  5. 

86.    Vni.  Bsmueseb  —  1.  In  General  —  See  note  4. 


71.  7.  Sidway  v.  Missouri  Land, 
etc.,  Co.,  163  Mo.  342 ;  Swain  v.  Mc- 
Millan, (Mont.  1904)  ^'^  Pac.  Rep.  943. 

74.  6.  Stapleton  v.  Ewell,  (Ky. 
1900)  55  S.  W.  Rep.  917;  Gray  v. 
U.  S.  Savings,  etc.,  Co.,  (Ky.  1903)  ^^ 
S.  W.  Rep.  200. 

77.  6.  Leonard  v.  New  England 
Mut.  L.  Ins.  Co.,  22  R.  L  130. 

Sni&ciant  Eejoinder.  —  In  an  action 
for  fraudulent  representations  in  the 
sale  of  land  containing  as  a  plea  the 
statute  of  limitations,  followed  by  a 
replication  that  the  prior  suit  seasonably 


brought  was  terminated  by  an  arrest 
of  judgment  on  verdict  for  the  plain- 
tiffs, and  that  this  was  a  suit  brought 
within  one  year  thereafter,  a  rejoinder 
that  judgment  of  arrest  was  entered 
upon  the  exercise  of  an  option  given  to 
the  plaintiffs  by  a  judgment  order  of 
the  Supreme  Court  is  not  demurrable  as 
amounting  to  the  general  issue.  Baker 
V.  Sherman,  75  Vt.  88. 

80.  6.  Smith  v,  Felter,  61  N.  J.  L. 
102. 

§6.  4.  Wright  V.  Forgy,  126  Ala. 
389. 
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89.  I  Plea  —  1.  Veoeasity  of  Special  PIm  —  a.  At  Common 
Law.  —  See  notes  i ,  2. 

91.  S.  Kanner  of  Pleading  Belease  After  Action  Commenced  — 
a.  Plea  Puis  Darrein  Continuance  —  wilm  vnaMMMry.  —  Sec 
note  I. 

99.  3.  Allegations  of  Plea  — tf.  Averment  of  Considera- 
tion. —  See  note  3. 

94.  6.  Demurrer  to  Plea.  —  See  note  4. 

95.  III.  Replication  —  1.  Heceseity  Of  —  Ai  Gentrai  Bale.  — 
See  note  2. 

2.  What  Matters  May  Be  Replied  —  6.  NoN  Est  Factum. 
—  See  note  5. 

96.  c.  Procurement  of  Release  by  Fraud  —  propristy  or 

Beply.  —  See  note  2. 

97.  e.  Mistake  of  Parties.  —  See  note  4. 

89.     1.  Cleveland  v.  Rothschild,  132  95.    S.  Cordner  v,  Roberts,  58  Mo. 

Mich.  625.  App.  440. 

2.  Goldstein  v.  Reynolds,  190  111.  124,  A  BelasM  Hot  Allo^  to  Havo  Boon  in 

citing   18   Encyc.   of  Pl.  and   Pr.  89,  Writing  need  not  be  denied  under  oath. 

90.  O'Maley  v.   Garriott,   (Tex.   Civ.  App. 

91.    1.  "  An  Aotion  on  tho  Cuo  is  an  1899)  49  S.  W.  Rep.  108. 

exception   to   the  general   rule   of   the  Boplloation  Mnit  Bo  Spoolnl* — Wright 

common  law  that  a  matter  of  defense  v.    Wilmington   City   R.   Co.,   2   Marv. 

which    arises    after    suit    brought    and  (Del.)  141. 

after  plea  filed,  and  either  before  repli-  Contontf  of  Eoply.  —  The  reply  must 

cation  or  after  issue  joined,  must  be  be  non  est  factum  or  that  the  release 

pleaded  puis  darrein  continuance"     G.  was  obtained  by  duress.    Wright  v.  Wil- 

H.  Hammond  Co.  v,  Papke,  91  111.  App.  mington  City  R.   Co.,  2   Marv.   (Del.) 

563,   affirmed    192    111.    631,    wherein   it  141. 

was  held  that  it  was  competent  to  give  6.  Wright  v.  Wilmington  City  R.  Co., 

a  release  in  evidence  under  the  general  2  Marv.  (Del.)   141. 

issue.  96.    8.  Wright  v.  Wilmington   City 

93.  8.   See   Warren   v.   Gentry,   21  R.  Co.,  2  Marvi  (Del.)   141 ;  Cardwell 
Tex.  Civ.  App.  151.  v,  Stuart,  92  Mo.  App.  586. 

94.  4.  Ploa  Hot  Domnrrablo. — An  The  Plaintiir  Kay  Show  FrandTonehing 
answer  which  in  effect  alleges  that  a  the  Exeontion  of  the  BoleaoOi  but  he  is  not 
settlement  contract  covers  all  matters  entitled  to  show  that  he  was  induced  to 
therein  specifically  referred  to  and  all  make  the  contract  of  release  by  fraudu- 
arising  or  growing  out  of  the  same  is  lent  representations.  Kosztelnik  v. 
not  demurrable.  Mandt  Wagon  Co.  v.  Bethlehem  Iron  Co.,  91  Fed.  Rep.  606. 
Fuller,  etc.,  Mfg.  Co.,  (Wis.  1904)  97  97.  4.  Cardwell  v.  Stuart,  92  Mo. 
N.  W.  Rep.  958.  App.  586. 
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RELIGIOUS  SOCIETIES. 

100.  I  AcTioHB  BT  BsLieiovs  Societies  —  1.  Incorporated 
Societies  —  b.  By  Whom  Brought  —  (i)  In  General.  —  See 
note  2. 

108.  2.  TTnincorporated  Societies  —  a.  Who  May  Maintain 
—  (i)  In  General,  —  See  note  3. 

(2)  Parties  by  Representation.  —  See  note  7. 

105.  n.  Actions  AoAiKST  Belioious  Societies — 1.  Incorpo- 
rated Societies  —  b.  Service  of  Process  —  (i)  Upon  Whom 
Made,  —  See  note  2. 

106.  2.  TTnincorporated  Societies  —  a.  Against  Whom 
Brought.  —  See  notes  2,  4,  5. 

b.  Parties  by  Representation  —  General  snie.  —  See 
note  6. 

107.  in  iNJUHCTioH  Against  Misuse  of  Pbofeett  —  Taniat 

Plaintiff.  — See  note  I. 

100.    2.    Bennett    v,    Morgan,    112  106,    2.   Thurmond  v.  Cedar  Spring 

Ky.  512;  Cabe  v,  Vanhook,  127  N.  Car.  Baptist  Church,  no  Ga.  816. 

424.  4.  Thurmond  v.  Cedar  opring  Baptist 

103«     8.  See  Mutual  L.  Ins.  Co.  v.  Church,  no  Ga.  8x6. 

Inman    Park    Presb.    Church,    in    Ga.  6.  Riffe  v.  Proctor,  99  Mo.  App.  601. 

(i77,  6.  Josey  v.  Union  L.  &  T.  Co.,  106  Ga. 

7,  Perkins     v,     Seigfried,     97     Va.  608. 

444-  107.    1.  A  Person  Who  Has  Ceased  to 

IM,    2.  Senrloe  on  a  Board  of  Tms-  Be  a  Kember  of  the  corporation  is  not 

teee   having   custody    of    the   corporate  in  such  a  position  that  he  can  maintain 

seal  is  a  sufficient  service  on  the  society,  an   action   to   regulate  the   use   of  the 

Wallace  v.  United  Presb.  Church,  194  property.     Smith  v.  Bowers,  57  N.  Y. 

Pa.  St.  178.  App.  Div.  252. 
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1<MI.    L  As  OvsTiHO  JVBISBIGTIOH  OF  Equitt.  —  See  note  i. 

Jviidiotion  Dependent  npon  Statnte.  —  See  note  2. 

U  Ayebxekts  ih  Bill  as  to  Ihadequact  of  Legal 
Bemedt  —  1.  HeoeBsity  of  Ayerment.  —  See  note  3. 

110.    2.  Bequiflite  Allegations  —  ^.  Averment  in  Terms.  — 
See  note  3. 


1<NI,  1.  Alaska.  — v.  S.  v.  North 
West  Trading  Co.,  i  Alaska  5 ;  Allen  v, 
Myers,  i  Alaska  1x4. 

Arkansas.  —  Polk  v.  Gardner,  67  Ark. 

441. 

District  of  Columbia,  —  Dewey  Hotel 
Co.  V.  U.  S.  Electric  Lighting  Co.,  17 
App.  Cas.  (D.  C.)  356;  Peck  v,  Haley, 
21  App.  Cas.  (D.  C.)  224. 

Georgia.  —  Sharpe  v.  Hodges,  116  Ga. 
795 ;  .Woodstock  Iron  Works  v,  Leakft, 
118  Ga.  642. 

Illinois,  —  Fuller  v.  Davis,  184  111. 
505;  Thompson  v.  Vernay,  106  111.  App. 
182;  Chicago,  etc..  Electric  R.  Co.  v, 
Ferguson,  106  111.  App.  356;  Shorman 
V.  Hurd,  107  111.  App.  471.  See  also 
AUebone  v.  North  Side  Riding  Acad- 
emy, 108  111.  App.  392. 

Kentucky,  —  Louisville,  etc.,  R.  Co.  v. 
Smith,  (Ky.  1904)  78  S.  W.  Rep.  160. 

New  York.  —  International  Paper  Co. 
V,  Hudson  River  Water  Power  Co.,  92 
N.  Y.  App.  Div.  56. 

Oregon,  —  Hughes  v,  Pratt,  37  Ore- 
gon 45 ;  Union  Power  Co.  v.  Lichty,  42 
Oregon  563. 

Pennsylvania,  —  Mundy  v.  Brooks, 
204  Pa.  St.  232 ;  Gray  v.  Citizens  Gas 
Co.,  206  Pa.  St.  303 ;  Norris  v.  Crowe, 
206  Pa.  St.  438. 

\T^xas.  —  Riggins  v,  Thompson,  30 
Tex.  Civ.  App.  242. 

Virginia,  —  Neflf  v,  Ryman,   100  Va. 

531. 

United  States,  —  Corbus  v.  Alaska 
Treadwell  Gold-Min.  Co.,  99  Fed.  Rep. 
334;  Arbogast  v.  American  Exch.  Nat. 
Bank,  (C.  C.  A.)  125  Fed.  Rep.  518; 
Brown  v.  Arnold,  127  Fed.  Rep.  387; 
McCabe  v.  Rapid  Transit  Subway 
Constr.  Co.,  127  Fed.  Rep.  465. 

2.  Federal  Coiurte.  —  By  the  federal 
Judiciary  Act,  re-enacted  in  Rev.  Stat. 


U.  S.,  §  723,  it  was  provided  that  "  suits 
in  equity  shall  not  be  sustained  in 
either  of  the  courts  of  the  United  States 
in  any  case  where  a  plain,  adequate,  and 
complete  remedy  may  be  had  at  law." 
Smith  V.  Anierican  Nat.  Bank,  (C.  C. 
A.)  89.  Fed.  Rep.  832;  Thomas  v.  Coun- 
cil Bluffs  Canning  Co.,  (C.  C.  A.)  92 
Fed.  Rep.  422;  Alger  v,  Anderson;  92 
Fed.  Rep.  696 ;  Iowa,  etc..  Land  Co.  v. 
Temescal  Water  Co.,  95  Fed.  Rep.  320 ; 
Pokegama  Sugar  Pine  Lumber  Co.  v, 
Klamath  River  Lumber,  etc.,  Co.,  96 
Fed.  Rep.  34;  Peck  v.  Ayers,  etc..  Tie 
Co.,  (C.  C.  A.)   116  Fed.  Rep.  273. 

8.  Alabama.  —  Brown  v.  Hunter,  121 
Ala.  210;  Belcher  v,  Scruggs,  125  Ala. 

Alaska,  — V,  S.  v.  The  North  West 
Trading  Co.,  i  Alaska  5. 

Oklahoma.  —  Trimble  v.  Minnesota 
Thresher  Mfg.  Co.,  10  Okla.  578. 

Vermont,  —  School  Dist.  No.  3  v, 
Sheldon,  71  Vt.  95. 

Wisconsin. —  Roberts  v.  Moody,  107 
Wis.  245. 

United  States.  —  Safe-Deposit,  etc., 
Co.  V.  Anniston,  96  Fed.  Rep.  661  ; 
Johnson  v.  Munday,  (C.  C.  A.)  104  Fed. 
Rep.  594.  See  also  McGuire  v.  Pensacola 
City   Co.,    (C.    C.    A.)    i©s    Fed.    Rep. 

677. 

See  also  Tanton  v.  Boongarden,  79 
111,  App.  551 ;  Barkey  v.  Johnson,  90 
Minn.  33  ;  Thorn,  etc..  Lime,  etc.,  Co. 
V.  Citizens  Bank,  158  Mo.  272. 

Neoeesity  to  Allege  Insolvency.  —  Con- 
well  V.  Neal,  115  Ga.  421  ;  De  Carvajal 
?'.  Young  Men's  Christian  Assoc,  (Supm. 
Ct.  Spec.  T.)  37  Misc.  (N.  Y.)  727. 
See  also  Peterson  v.  Smith,  30  Tex. 
Civ.  App.  139. 

110.  3.  International  Paper  Co.  v, 
Hudson  River  Water  Power  Co.,  9a  N. 
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111.    IV.  Oehebal  Rule  as  to  Ob jectioh  to  Jubisdictiov  of 

SQUITT  —  When  Objection  Available.  —  See  note  I. 

V.  Natvke  of  Objectioh.  —  See  notes  3,  4. 
TI  KECE88ITT  OF  Baisino  Objectiov  —  1.  General  Bnle. 
—  See  note  5. 

113.  2.  Dismissal   by   Court   Sua  Sponte  —  Wbtro   Sabjeet-matter 
of  Bill  Is  WboUy  Foreign.  —  See  note  I. 

114.  VII  Time  of  Baisikg  Objectioh  —  objeoUon  Too  Late  at 

Hearing.  —  See  note  I . 


Y.  App.  Div.  56  (suit  for  specific  per- 
formance). 

Irreparable  I^jnry.  —  Some  averment 
of  specific  facts  must  be  made  from 
which  the  court  can  see  that  irreparable 
injury  would  be  a  natural  and  probable 
result.  Indiana  Mfg.  Co.  v.  Koehne, 
188  U.  S.  681. 


Cleavenger  v.  Franklin  F.  Ins.  Co.,  47 
W.  Va.  595. 

**  If  the  Bemedy  at  Law  Is  Adequate  in 
Theory,  it  deprives  equity  of  jurisdic- 
tion, although  practically  it  may  be  in- 
adequate." Safe-Deposit,  etc.,  Co.  v,  An- 
niston,  96  Fed.  Rep.  661. 

3.  Objection   Ho   Xore   than   Bnle  of 


111,     1.  Alabama — Gulf  Red  Cedar    Fractiee.  — See  Hoff  v.  Olson,  10 1  Wis. 


Co.  V.  Crenshaw,  138  Ala.   134. 

Georgia.  —  Brooks  v.  Stroud,  1 1 1  Ga. 
875  ;  Milner  v.  Neel,  1 14  Ga.  118;  Flem- 
ing V,  Blosser  Printing  Co.,  118  Ga.  86. 

Illinois.  —  Carpenter  v.  Capital  Elec- 
tric Co.,  178  111.  29;  Smith  V.  Bates 
Mach.  Co.,  79  111.  App.  $19,  a/firmed 
182  III.  166. 

Michigan.  —  Mack  v,  Frankfort,  123 
Mich.  421. 

New  Hampshire.  —  Gregg  v.  Thur- 
ber,  69  N.  H.  480.  , 

New  Jersey.  —  Davis  v.  Wilson,  (N. 
J.  1903)  56  Atl.  Rep.  704. 

New  York.  —  American  Law  Book 
Co.  V.  Edward  Thompson  Co.,  (Supm. 
Ct.  Spec.  T.)  41  Misc.  (N.  Y.)  396. 

Oregon.  —  Benson  v.  Keller,  37  Ore- 
gon 120;  Wollenbcrg  v.  Rose,  41  Ore- 
gon  314- 

Pennsylvania.  —  See  Fidelity  Ins., 
etc.,  Co.  V.  Earle,  9  Pa.  Dist.  198. 

Virginia.  —  Southern  R.  Co.  v.  Frank- 
lin, etc.,  R.  Co.,  96  Va.  693. 

United  States.  —  Smith  v.  American 
Nat.  Bank,  (C.  C.  A.)  89  Fed.  Rep. 
832 ;  Thomas  v.  Council  Bluffs  Canning 
Co.,  (C.  C.  A.)  92  Fed.  Rep.  422 ;  Poke- 
gama  Sugar  Pine  Lumber  Co.  v.  Kla- 
math River  Lumber,  etc.,  Co.,  96  Fed. 
Rep.  34. 

Conenrrent  Legal  Bemedy  Hot  Snffielent. 
—  New  Music  Hall  Co.,  v.  Orpheon 
Music  Hall  Co.,  100  111.  App.  278. 

Difloretionary  with  Conrt  and  Dependent 
on  Cirennistanoee. —  Mutual  L.  Ins.  Co. 
V.  Pearson,  114  Fed.  Rep.  395. 

If  the  Bemedy  at  Law  Ii  Donbtfhl  or 
Partial,     equity   may   take   jurisdiction. 


118. 

4.  Gregg  v.  Thurber,  69  N.  H.  480. 
But  see  Vannatta  v.  Lindley,  198  111.  40, 
denying  the  rule;  Sanderson  v.  Wit- 
myer,  8  Pa.  Dist.  312,  where  the  court 
said :  "  Convenience  to  invoke  equity 
is  an  accompaniment  of  a  something 
which  gives  to  it  exclusive  jurisdiction 
or  concurrent  with  the  common-law 
remedy  primarily.  The  plastic  hand 
of  equity  must  first  have  a  grip  upon 
the  subject-matter,  and  greater  con- 
venience may  then  assist  in  modeling 
the  decree." 

6.  Penny  v.  British,  etc.,  Mortg.  Co., 
132  Ala.  357  iquoting  18  Encyc.  of 
Pl.  and  Pr.  Ill];  Kaufman  v.  Wiener, 
169  111.  596;  Tripp  V.  Hunt,  45  N.  Y. 
App.  Div.  100 ;  Detroit  v.  Detroit  Citi- 
zens St.  R.  Co.,  184  U.  S.  368.  See 
also' Gould  V,  Edison  Electric  Illumi- 
nating Co.,  (Supm.  Ct.  Spec.  T.)  29 
Misc.   (N.  Y.)   241. 

Where  One  Defendant  Pleadi  the  Befenao 

it  is  not  available  on  appeal  to  another 
who  did  not  plead  it.  Nickerson  v.  Can- 
ton Marble  Co.,  35  N.  Y.  App.  Div.  iii. 
The  Bnle  of  the  Text  Ii  Inapplioable 
when  the  plaintiff  has  alleged  inade- 
quacy of  legal  remedy  and  the  defend- 
ant has  denied  the  allegation  in  his 
answer.  Erste  Sokolower  Congregation, 
etc.,  V.  First  United  Royatiner,  etc., 
(Supm.  Ct.  Spec.  T.)  32  Misc.  (N.  Y.) 
269. 

113.  1.    See  Kelly  v.  Galbraith,  186 

111.  593. 

114.  1.  Kaufman  v.  Wiener,  169 
111.  596.     See  also  Black  v.  Miller,  173 
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llff.     See  note  i. 

Objeotioii  Hot  AraiUble  by  Kotion  to  SUmiu.  —  See  note  4. 
OldMtion  Too  Lato  Aftor  Testimony  Taken.  —  See  note  $• 
Otjootion  Too  Lato  on  Appeal.  —  See  note  6. 

117,    Vni  Makheb  of  BAI8IHG  (Kbjegtiok  —  1.  By  Demurrer 

—  a.  When  Proper.  —  See  note  i.. 

118,     b.  Form  of  Demurrer — Demnmr  ore  Tenu  Intuffldent. 

—  See  note  i. 

2.  By  Anfwer  —  a.  When  Proper.  —  See  note  3. 
b.  Effect  of  Objection.  —  See  note  4, 


111.  489;  Metropolitan  £1.  R.  Co.  v, 
Johnston,  158  N.  Y.  739,  affirming  84 
Hun  (N.  Y.)  83. 

Sflkot  of  Beeenratloa  in  Answer. — 
In  Illinois  the  reservation  in  the  answer 
of  all  advantages  that  might  have  been 
had  by  demurring  will  enable  the  de- 
fendant at  the  hearing  to  raise  the 
question  that  the  plaintiff  had  an  ade- 
quate defense  at  law.  Schack  v.  Mc- 
Key,  97  111.  App.  460;  Chicago,  etc., 
Electric  R.  Co.  v.  Ferguson,  xo6  111. 
App.  356;  Grampp  v.  McBrearty,  109 
111.  App.  277, 

lift.  1.  Williams  r.  Fowler,  20 1  Pa. 
St.  336.  See  also  People*s  Nat  Bank 
V.  Loeifert,  184  Pa.  St.  164. 

4.  See  Stephens  v.  Meriden  Britannia 
Co.,  160  N.  Y.  178. 

5,  Harding  v.  Olson,  177  111.  298, 
where  the  objection  was  raised  on  the 
hearing  of  the  master *s  report 

e.  Illinois.  —  Monson  v.  Bragdon,  159 
111.  61  ;  Central  Elevator  Co.  v.  People, 
174  111.  203:  Yeager  v.  Manning.  183 
111.  275;  Kelly  V,  Galbraith,  186  lU. 
593,  affirming  87  111.  App.  63;  Gcve- 
land,  etc.,  R.  Co.  r.  Munsell,  192  111. 
430;  Cravens  r.  Winzenberger,  97  IlL 
App.  335;  Whalen  r.  Billings,  104  111. 
App.  281. 

Massachusetts.  —  Whiting  t\  Burk- 
hardt,  178  Mass.  535. 

Nebraska.  —  Dc  Long  r.  Olsen,  '63 
Neb.  327, 

New  York.  —  Metropolitan  EL  R.  Co. 
r.  Johnston,  158  N.  Y.  739,  affirming  84 
Hun  (N.  Y.)  83;  Nickerson  r.  Canton 
Marble  Co.,  35  N.  Y.  App.  Div.  iii. 
See  also  Stephens  r.  Meriden  Britannia 
Co..  160  N.  Y.  178, 

Oreg€m.  —  Larch  Mountain  Invest. 
Co.  r.  Garbade,  41  Oregon  123. 

Pennsylvania,  —  People's  Nat  Bank 
r.  Loeffert.  184  Pa.  St  164, 

117,  1.  Kaufman  r.  Wiener.  i6g 
in.  596;  Mansfield  v.  MoneU  Bank,  74 


Mo.  App.  200;  Schulz  V,  Albany, 
(Supm.  Ct  Spec.  T.)  27  Misc.  (N.  Y.) 
51 ;  Givens  v.  Delprat,  28  Tex.  Civ.  App. 
363 ;  Shay  v.  Nolan,  46  W.  Va.  299 ; 
HofF  V.  Olson,  loi  Wis.  118.  See  also 
McCann  v.  Hazard,  (Supm.  Ct  Spec. 
T.)  36  Misc.  (N.  Y.)  7.  But  see  Mc- 
Cormick  Harvesting  Mach.  Co.  v. 
Markert,  107  Iowa  340. 

118.  1.  Hoif  V.  Olson,  loi  Wis. 
118. 

3.  Kaufman  v.  Wiener,  169  lU.  596; 
Kelly  V.  Galbraith,  186  III.  593;  Tripp 
V.  Hunt,  45  N.  Y.  App.  Div.  100;  Mc- 
Cann V,  Hfizard,  (Supm.  Ct.  Spec  T.) 
36  Misc.  (N.  Y.)  7 ;  Hoff  v.  Olson,  101 
Wis.  118. 

Otjeotion  Alwaya  Available  by  Auwer. 
—  In  Vannatta  v.  Lindley,  98  III.  App. 
327,  affirmed  198  111.  40,  the  court  said: 
"  An  objection  as  to  the  jurisdiction 
of  a  court  of  equity  on  the  ground 
of  an  adequate  remedy  at  law  may 
always  be  taken  by  answer."  See  also 
Black  V.  Miller,  173  111.  489. 

After  a  Demurrer  to  the  Jniiediotioa 
on  the  ground  that  there  is  an  ade- 
quate remedy  at  law  has  been  over- 
ruled, the  objection  may  be  raised  by 
answer.  Anderson  v.  Olsen,  188  III. 
502. 

The  SfEiwt  of  aa  Allegatiea  in  tbie  Aaewer 
is  not  to  raise  an  issue,  and  the  ques- 
tion whether  there  is  an  adequate  rem- 
edy at  law  must  be  determined  by  the 
facts  stated,  and  not  by  the  averment 
Abbott  r.  Caches.  20  Wash.  517. 

When  Vaneeeanry. —  Where  the  want 
of  an  adequate  remedy  at  law  is  an 
essential  part  of  the  plaintiff's  case, 
the  rule  that  the  objection  must  be 
taken  by  answer  does  not  apply.  Everett 
r.    De   Fontaine.   78   N.  Y.  App.   Div. 

210. 

4.  DeBurar  to  Aaawar.  —  Where  the 
complaint  is  purely  equitable  in  its  na- 
ture, an  answer  that  the  plaintiff  has 
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119.     IX.  WAITEB  07  ObJSCTIOV  —  0«iMral  Bnle  M  to  WaiTor. — 
See  note  2. 

139.    Umitotioii  of  Bulo.  —  See  note  i. 

an  adequate  remedy  at  law  is  demurra-  By  AgrMing  to  Babmit  tho  Caio  to  a 

ble.    Edmonds  v.  Stem,  89  N.  Y.  App.  Xaator,    which  agreement  is  entered  as 

Div.  539 ;   Olivella  v.  New   York,  etc.,  a   rule  of   court,  thereby  selecting   his 

R.  Co.,  (Supm.  Ct.  Spec.  T.)  31  Misc.  own  tribunal,  the  defendant  is  estopped 

(N.   Y.)    203,   aMvrmed   51    N.   Y.   App.  to    assert    that    the    plaintiff's    remedy 

Div.  612.  is  at   law.     Sanders  v.    Riverside,    (C. 

119«    8.  Converse  v.  Sickles,  16  N.  C.  A.)   118  Fed.  Rep.  720. 

Y.  App.   Div.  49,  affirmed   161    N.   Y.  Waiver  by  Defendant  of  Allegation  in 

666;  Schuetz  v.  German- American  Real  Answer.  —  By  proceeding  without  objec- 

Estate   Co.,   21   N.   Y.  App.   Div.   163;  tion  in  a  hearing  on  the  merits  before 

Larch  Mountain  Invest.  Co.  v.  Garbade,  a    master,   the    defendant    waives   alle- 

41    Oregon    123;    Wollenberg   v.    Rose,  gations   in   his   answer   that  the  plain- 

41  Oregon  3x4;  Hoff  t/.  Olson,  loi  Wis.  tiff   had   an    adequate   remedy   at   law. 

118.     See  also  Metropolitan  El.  R.  Co.  Driscoll  v.  Smith,  184  Mass.  221. 

V,  Johnston,  84  Hun   (N.  Y.)   83,  a/-  139,      1,  Williams   v.    Fowler,    aoi 

Urtned  158  N.  Y.  739.  Pa.  St.  336. 
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1S4.     IL   POWEB   OF   COVBT   TO   EVTSB  Sbmittititb  —  1.  In 

GeneraL  —  See  note  2. 

135,    2.  In  Actions  for  Unliquidated  Damage  for  Torti.  —  See 
notes  3,  4. 

197.  5.  As  Invasion  of  Bight  of  Trial  by  Jury.  —  See  note  2. 

198.  6.  When  Power  Exercised  —  a.  Excess  Apparent  or 
Ascertainable.  —  See  note  i. 

199.     Bate  Fumiihed  by  Beoord.  —  See  note  I. 

b.  To  Prevent  Appeal.  —  See  note  2. 
ISO.    m.  VoLTJHTABT  Bemittititb  —  1.  Allowance  as  Matter 
of  Coarse.  —  See  note  4. 

131.     In  AppeUata  Court.  —  See  note  2. 

1 33.    5.  Necessity  of  Order  of  Court.  —  See  note  4. 


134.  8.  Central  of  Georgia  R.  Co. 
V.  Perkerson,  112  Ga.  923,  citing  18 
Encyc.  op  Pl.  and  Pr.  124  et  seq, 

135.  8.  See  Central  of  Georgia  R. 
Co.  V,  Perkerson,  112  Ga.  923,  citing 
18  Encyc.  of  Pl.  and  Pr.  124  et 
seq. 

4.  Chicago  v.  Doolan,  99  111.  App. 
143 ;  Chicago,  etc.,  R.  Co.  v.  Burke,  loi 
111.  App.  486;  Chicago  City  R.  Co.  v. 
Carroll,  102  111.  App.  202;  Chitty  v. 
St.  Louis,  etc.,  R.  Co.,  166  Mo.  435 ; 
Bee  Pub.  Co.  v.  World  Pub.  Co.,  59  Neb. 
713;  Kaplan  v.  Metropolitan  St.  R.  Co., 
52  N.  Y.  App.  Div.  297 ;  Western  Union 
Tel.  Co.  V,  Frith,  105  Tenn.  167 ;  San 
Antonio,  etc.,  R.  Co.  v.  Connell,  27  Tex. 
Civ.  App.  533 ;  Baxter  v,  Chicago,  etc., 
R.  Co.,  104  Wis.  307. 

137,  S.  Baxter  v.  Chicago,  etc.,  R. 
Co.,  104  Wis.  307. 

13S,  1.  Georgia.  —  Thornton  v. 
George,  108  Ga.  9;  Central  of  Georgia 
R.  Co.  V.  Perkerson,  112  Ga.  923 ;  Daniel 
V.  Bailey,  xi8  Ga.  408. 

Illinois.  —  Chicago,  etc.,  R.  Co.  v. 
Donworth,  203  111.  192. 

Indiana.  —  Nickey  v.  Zonker,  22  Ind. 
App.  211. 

Missouri.  —  Creve  Cocur  Lake  Ice 
Co.  V.  Tamm,  90  Mo.  App.  189 ;  Christian 
University  v.  Hoffman,  95  Mo.  App. 
488;  Meyer  v.  Phcenix  Ins.  Co.,  95  Mo. 
App.  721 ;  Kennedy  v.  Portman,  97  Mo. 
App.  253. 


Nebraska.  —  Trester  v.  fikc,  60  Neb. 
510. 

New  Jersey.  —  Robbins  v.  North  Jer- 
sey St.  R.  Co.,  (N.  J.  1904)  57  Atl. 
Rep.  262. 

New  York.  —  Garrett  v.  Wood,  55  N. 
Y.  App.  Div.  281. 

Oregon.  —  Graham  v.  Merchant,  43 
Oregon  294. 

Pennsylvania.  -7  Cox  v.  Burdett,  23 
Pa.  Super.  Ct.  346;  Waters  v.  Atlantic 
Refining  Co.,  9  Pa.  Dist.  473. 

Texas.  —  Missouri,  etc.,  R.  Co.  v. 
Belew,  22  Tex.  Civ.  App.  264;  Texas, 
etc.,  R.  Co.  V.  Taylor,  (Tex.  Civ.  App. 
1900)  58  S.  W.  Rep.  844. 

Wisconsin.  —  McCann  v.  Ullman,  109 
Wis.  574. 

United  States.  — '  Jacoby  v.  Johnson, 
(C.  C.  A.)  120  Fed.  Rep.  487. 

139.  1.  Hartford  Deposit  Co.  v. 
Calkins,  186  111.  104. 

8.  Ward  v.  Evans,  49  W.  Va.  184, 
citing  18  Encyc.  op  Pl.  and  Pr.  129. 

190.  4.  Cramer  v.  Huff,  114  Ga. 
981;  Hiles  V.  Brooks,  105  Wis.  256; 
Cunningham  v.  Underwood,  (C.  C.  A.) 
116  Fed.  Rep.  803. 

131.  9.  Ferine  v.  Lewis,  128  Cal. 
241 ;  Oil  School  Tp.  v.  Marting,  27  Ind. 
App.  525 ;  Live  Stock  Remedy  Co.  v. 
White,  90  Mo.  App.  498 ;  Meyer  v. 
Phoenix  Ins.  Co.,  95  Mo.  App.  721. 

133.  4.  Hiles  v.  Brooks,  105  Wis. 
256. 
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134.  6.  Time  of  Making  —  During  Tom.  —  See  note  i. 
Before  Biipoiition  of  Cauie  on  AppoaL  —  See  note  3. 

135.  IV.  Optiohal  Obakt  of  Ssxittitub  —  1.  Hew  Trial  or 
Bemittitur.  —  See  note  i. 

136.  2.  Reversal  or  Bemittitur.  —  See  note  2. 
138.    3.  Time  of  Exeroise  of  Option.  —  See  note  i. 


134.  1.  After  Ezeoation  Ii  Betnmed 
Satiifled  it  is  too  late  to  offer  a  re- 
mittitur.  Eagle  Gold  Min.  Co.  v. 
Bryarly,  28  Colo.  262. 

8.  After  Filing  Hotioe  of  Appeal.  ~ 
Where  a  remittitur  of  excessive  interest, 
in  respect  to  which  the  appeal  was 
taken,  was  filed  and  served  on  the  day 
following  the  filing  of  notice  of  appeal, 
it  was  held  that  the  appeal  was  barred 
thereby.    Hiles  v.  Brooks,  105  Wis.  256. 

135*  1.  California.  —  Ingraham  v. 
Weidler,  139  Cal.  588;  Swett  v.  Gray, 
141  Cal.  63. 

Colorado.  —  Colorado  City  v.  Liafe, 
28  Colo.  468. 

Georgia.  —  Gibson  v.  Talbotton  R. 
Co.,  1x2  Ga.  325;  Thompson  v.  Davi- 
son, 113  Ga.  X09. 

Illinois.  —  Johnson  v.  Eckberg,  94  III. 
App.  634. 

Iowa.  —  Connors  v.  Chingren,  1 1 1 
Iowa  437;  Doran  v.  Cedar  Rapids,  etc., 
R.  Co.,  117  Iowa  442. 

Missouri.  —  Creve  Coeur  Lake  Ice  Co. 
V.  Tamm,  90  Mo.  App.  189. 

Montana.  —  Chicago  Title,  etc.,  Co. 
V.  O'Marr,  25  Mont.  242. 

New  York.  —  Mooney  v.  Press  Pub. 
Co.,  58  N.  Y.  App.  Div.  613;  Rose  v. 
King,  76  N.  Y.  App.  Div.  308;  Law- 
rence V.  Wilson,  86  N.  Y.  App.  Div. 
472. 

North  Dakota.  —  Ross  v.  Robertson, 
12  N.  Dak.  27. 

Pennsylvania.  —  Campbell  v.  Pitts- 
burg Bridge  Co.,  23  Pa.  Super.  Ct.  138. 

South  Dakota.  —  Doyle  v.  Edwards, 
15  S.  Dak.  648. 

Tennessee.  —  Western  Union  Tel.  Co. 
V.  Frith,  I  OS  Tenn.  167. 

Texas.  —  International,  etc.,  R.  Co.  v. 
Poe,  (Tex.  Civ.  App.  1901)  62  S.  W. 
Rep.  1071 ;  Ft.  Worth,  etc.,  R.  Co.  v, 
Linthicum,  (Tex.  Civ.  App.  1903)  77 
S.  W.  Rep.  40. 

Washington.  —  Tyler  v.  North  Amer- 
ican Transp.,  etc.,  Co.,  24  Wash.  252. 

United  States.  —  Hawes  v,  Warren, 
119  Fed.  Rep,  978. 

136.  2.  California.  —  State  L.  &  T. 
Co.  V.  Cochran,  130  Cal.  245. 


Colorado.  —  Denver,  etc.,  R.  Co.  v, 
Wilson,  28  Colo.  6. 

Illinois.  —  Sorensen  v.  Central  Lum- 
ber Co.,  98  111.  App.  581 ;  Chicago  v. 
Doolan,  99  111.  App.  143 ;  Chicago,  etc., 
R.  Co.  V.  Burke,  lox  III.  App.  486; 
Illinois  Car,  etc.,  Co.  v.  Weibel,  loi  111. 
App.  490 ;  Chicago  City  R.  Co.  v.  Car- 
roll, 102  III.  App.  202. 

Indiana.  —  Chicago,  etc.,  R.  Co.  v. 
Brown,  157  Ind.  544;  Oil  School  Tp. 
V.  Marting,  27  Ind.  App.  525. 

Massachusetts.  —  Carberry  v.  Fams- 
worth,  177  Mass.  398. 

Mississippi.  —  Illinois  Cent.  R.  Co. 
V.  Tucker,  (Miss.  1902)  31  So.  Rep. 
792. 

Missouri.  —  Smith  v.  White,  165  Mo. 
596;  Chitty  V.  St.  Louis,  etc.,  R.  Co., 
166  Mo.  435 ;  McLean  v.  Kansas  City, 
81  Mo.  App.  72 ;  Swafford  v.  Spratt,  93 
Mo.  App.  631 ;  Christian  University  v. 
Hoffman,  95  Mo.  App.  488;  Shuck  v. 
Pfenninghausen,  xox  Mo.  App.  697. 

Nebraska.  —  Barker  v.  Wheeler,  60 
Neb.  470;  Trester  v.  Pike,  60  Neb. 
510. 

New  York.  —  Genet  v,  Delaware,  etc., 
Canal  Co.,  163  N.  Y.  173;  Kaplan  v. 
Metropolitan  St  R.  Co.,  52  N.  Y.  App. 
Div.  297;  Sheridan  v.  Davis,  56  N.  Y. 
App.  Div.  618;  Lynch  v.  Syracuse,  etc., 
R.  Co.,  73  N.  Y.  App.  Div.  95. 

Oregon.  —  Graham  v.  Merchant,  43 
Oregon  294. 

Texas.  —  Texas,  etc.,  R.  Co.  v. 
Mitchell,  (Tex.  Civ.  App.  1901)  63  S. 
W.  Rep.  336;  Huff  V.  Riley,  26  Tex. 
Civ.  App.  xoi ;  San  Antonio,  etc.,  R. 
Co.  V.  Connell,  27  Tex.  Civ.  App.  533 ; 
Missouri,  etc.,  R.  Co.  v.  Pawkett,  28 
Tex.  Civ.  App.  583. 

Virginia.  —  Fry  v.   Stowers,   98   Va. 

417. 

West  Virginia.  —  Chapman  v.  Beltz, 
48  W.  Va.  I. 

Wisconsin.  —  Baxter  v.  Chicago,  etc., 
R.  Co.,  104  Wis.  307. 

138.  1.  Ross  V.  Fickling,  xi  App. 
Cas.  (D.  C.)  442 ;  Carberry  v.  Fams- 
worth,  177  Mass.  ^98;  Barker  v, 
Wheeler,  60  Neb.  470 ;  Genet  v.  Dela- 
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138.    v.  EiuatOBB  CiTBABLB  BT  Sekittitub  —  1.  In  General — 
See  note  2. 

140.    2.  Improper  AdmiMion  or  Exclusion  of  Evidence.  —  See 
note  2. 

3.  Verdict  in  Ezcobb  of  Ad  Damnum.  —  See  note  3. 

149.    4.  Judgment  in  Exoese  of  Verdict.  —  See  note  2. 


ware,  etc.,  Canal  Co.,  163  N.  Y.  173; 
Campbell  v,  Pittsburg  Bridge  Co.,  23  Pa. 
Super.  Ct.  138;  Baxter  v.  Chicago,  etc., 
R.  Co.,  104  Wis.  307. 

Thirty  Bays.  —  See  Thompson  v.  Davi- 
son, 113  Ga.  109;  Chicago,  etc.,  R.  Co. 
r.  Brown,  157  Ind.  544;  Oil  School  Tp. 
V.  Marting,  2^  Ind.  App.  525 ;  Smith 
V,  White,  165  Mo.  590;  Chitty  v.  St. 
Louis,  etc.,  R.  Co.,  166  Mo.  435;  Trester 
r.  Pike,  60  Neb.  510. 

Twenty  Bayi  is  often  designated  by 
the  courts  as  a  reasonable  time  to  exer- 
cise the  option  of  remitting  or  sub- 
mitting to  a  new  trial.  State  L.  &  T. 
Co.  r.  Cochran,  130  Cal.  245;  Texas, 
etc.,  R.  Co.  V.  Mitchell,  (Tex.  Civ.  App. 
1 901)  63  S.  W.  Rep.  336;  Hocks  v. 
Sprangers,  113  Wis.  135. 

Ten  Days  has  also  been  designated  as 
a  reasonable  time  for  the  prevailing 
party  to  exercise  his  option  of  remit- 
ting or  submitting  to  a  new  trial.  Swett 
r.  Gray,  141  Cal.  63 ;  Denver,  etc.,  R. 
Co.  V.  Wilson,  28  Colo.  6;  Sorensen 
V,  Central  Lumber  Co.,  98  111.  App. 
581 ;  Chicago  v.  Doolan,  99  111.  App. 
143;  Skelton  v.  St.  Paul  City  R.  Co., 
88  Minn.  192;  Swafford  v.  Spratt,  93 
Mo.  App.  631 ;  Christian  University  v. 
Hoffman,  95  Mo.  App.  488;  Huff  v. 
Riley,  26  Tex.  Civ.  App.  loi ;  San  An- 
tonio, etc.,  R.  Co.  V.  Connell,  27  Tex. 
Civ.  App.  533 ;  Missouri,  etc.,  R.  Co.  v. 
Pawkett,  28  Tex.  Civ.  App.  583. 

139.  8.  DistHct  of  Columbia.  -~ 
Ross  V.  Pickling,  11  App.  Cas.  (D.  C.) 
442. 

Illinois.  —  South  Chicago  City  R.  Co. 
V.  McDonald,  94  111.  App.  612;  Bingham 
V.  Spruill,  97  111.  App.  374;  Illinois 
Car,  etc.,  Co.  v.  Weibel,  10 1  111.  App. 
490. 

Indiana.  —  Oil  School  Tp.  v.  Marting, 
27  Ind.  App.  525 ;  Efroymson  v.  Smith, 
29  Ind.  App.  451. 

Iowa.  —  Skeels  v.  Storm  Lake  Elec- 
tric Light,  etc.,  Co.,  (Iowa  1900)  81 
N.  W.  Rep.  688 ;  McElhone  v.  Wilkin- 
son, 121  Iowa  429;  Vedder  v.  Delaney, 
(Iowa  1904)  98  N.  W.  Rep.  373. 


Minnesota.  —  Skelton  v.  St.  Paul  City 
R.  Co.,  88  Minn.  192. 

Missouri.  —  Roseofeld  v.  Siegfried,  91 
Mo.  App.  169 ;  Shuck  v.  Pfenning- 
hausen,  loi  Mo.  App.  697. 

Nebraska,  —  Leavitt  v.  Bell,  59  Neb. 
595  ;  Bee  Pub.  Co.  v.  World  Pub.  Co., 
59  Neb.  713. 

New  Jersey.  —  Vanderbeck  v.  Pater- 
son,  68  N.  J.  L.  584. 

New  York.  —  Tanenbaum  v.  Eiseman, 
83  N.  Y.  App.  Div.  639. 

Ohio.  —  Carl  v.  Pierce,  10  Ohio  Cir. 
Dec.  711,  20  Ohio  Cir.^Ct.  68. 

Pennsylvania.  —  Haggart  v,  Califor- 
nia. 21  Pa.  Super.  Ct.  210. 

Texas.  —  Bomar  v.  Powers,  (Tex. 
Civ.  App.  1899)  50  S.  W.  Rep.  142; 
Gulf,  etc.,  R.  Co.  V.  Darby,  28  Tex. 
Civ.  App.  413;  Gulf,  etc.,  R.  Co.  v. 
O'Neill,  (Tex.  Civ.  App.  1903)  74  S.  W. 
Rep.  960 :  Lynch  v.  Bums,  (Tex.  Civ. 
App.  1904)  79  S.  W.  Rep.  1084;  Chi- 
cago, etc.,  R.  Co.  r.  Rhodes,  (Tex.  Civ. 
App.  1904)  80  S.  W.  Rep.  869. 

iVisconsin. —  Hocks  v.  Sprangers,  113 
Wis.   135. 

140.  8.  Central  of  Georgia  R.  Co. 
V  Harris,  108  Ga.  800;  Chicago  City 
R.  Co.  r.  Miller,  1 1 1  III.  App.  446 ; 
Cahill  V.  Hagerty,  (Supm.  Ct.  App.  T.) 
85  N.  Y.  Supp.  1 1 15;  Everett  v.  Aldus, 
8  Okla.  184;  Western  Union  Tel.  Co.  v. 
Partlow,  30  Tex.  Civ.  App.  599. 

8.  Wadsworth  v.  Montgomery  First 
Nat.  Bank,  1 24  Ala.  440 ;  Dye  v.  Bowl- 
ing, 82  Mo.  App.  587 ;  Reed  v.  Crane, 
89  Mo.  App.  670;  Creve  Cocur  Lake 
Ice  Co.  V.  Tamm,  90  Mo.  App.  189; 
Davis  V.  Hall,  (Neb.  1904)  97  N.  W. 
Rep.  1023;  Custer  City  First  Nat.  Bank 
V.  Calkins,  16  S.  Dak.  445 ;  Texas,  etc., 
R.  Co.  V.  Mitchell,  (Tex.  Civ.  App. 
1901)  63  S.  W.  Rep.  336;  Missouri, 
etc.,  R.  Co.  r.  Pawkett,  28  Tex.  Civ. 
App,  583 :  Gamer  v.  Van  Patten,  20 
Utah  342 :  Davis  v.  Bowers  Granite 
Co..  75  Vt.  286. 

149.  8.  Redinger  v.  Jones,  (Kan. 
'904)  75  Pac.  Rep.  997,  quoting  x8 
Encyc.  of  Pl.  and  Pr.  142. 
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149.     5.  Improper  or  ExceBsive  Eecovery  of   Interest.  —  See 
note  3. 

143.  6.  Improper  or  Ezcessiye  Beooyery  of  Costs  or  Attorney's 
Fees.  —  See  note  2. 

7.  Improper    Secovery    of    Exemplary    Damages.  —  See 
note  3. 

144.  7L  Ebbobb  Hot  Cueable  bt  Bexittitub — 1.  Verdict 
Besult  of  Passion  or  Prejudice.  —  See  notes  i,  2. 

145.  VII.  CoTOiT  IK  Which  Bexittitvb  Should  Be  Ehtebed 

—  Trial  Court.  —  See  note  3. 

146.     Appellate  Conrt.  —  See  note  I. 

VIIL  IXPOBITIOH  OF  Teems  —  1.  On  Prevailing  Party.  — 
See  note  2. 


1 43.  8.  Sorensen  v.  Central  Lumber 
Co.,  98  111.  App.  581 ;  Link  V.  Pruf rock, 
85  Mo.  App.  618 ;  Meyer  t/.  PhGcnix  Ins. 
Co.,  95  Mo.  App.  721 ;  Rawlings  v, 
Anheuser  Busch  Brewing  Assoc,  (Neb. 
1 901)  95  N.  W.  Rep.  792;  Rothwell  v. 
California,  21  Pa.  Super.  Ct.  234; 
Brooks  V,  State,  (Tex.  Civ.  App.  1900) 
58  S.  W.  Rep.  1032;  Huff  V,  Riley,  2^^ 
Tex.  Civ.  App.  loi ;  Menz  v.  Beebe, 
102  Wis.  342;  Hiles  v.  Brooks,  105 
Wis.  256 ;  American  Nat.  Bank  v.  Wil- 
liams,    (C.     C.     A.)     10 1     Fed.     Rep. 

943. 

143.  3.  Cramer  v.  Huff,  114  Ga. 
981 ;  Miller  v,  Georgia  R.  Bank,  120  Ga. 
17;  Trester  v.  Pike,  60  Neb.  510. 

8.  Cox  V.  Burdett,  23  Pa.  Super.  Ct. 
346. 

144.  1,  F.  M.  Davis  Iron  Works 
Co.  V,  White,  31  Colo.  82  [citing  18 
Encyc.  op  Pl.  and  Pr.  123  e%  seq.'\ ; 
Pennsylvania  R.  Co.  v.  Greso,  79  111. 
App.  127;  Nicholson  v,  O'Donald,  79 
111.  App.  195;  North  Chicago  St.  R. 
Co.  V.  Hoffart,  82  111.  App.  539 ;  Chi- 
cago Terminal  Transfer  R.  Co.  v.  Hel- 
breg,  99  III.  App.  563 ;  Close  v.  Hinsley, 
104  111.  App.  65 ;  Pittsburgh,  etc.,  R. 
Co.  V.  Story,  104  III.  App.  132;  Chicago 
V.  Merwin,  105  111.  App.  168;  Plaunt 
V.  Railway  Transfer  Co.,  90  Minn.  499 ; 
Bee  Pub.  Co.  v.  World  Pub.  Co.,  59 
Neb.  713;  Hawes  v.  Warren,  119  Fed. 
Rep.  978.  But  see  Western  Union  Tel. 
Co.  V.  Frith,  105  Tenn.  167,  upholding, 
as  in  accordance  with  the  established 
practice  in  Tennessee,  a  remittitur  of 
damages  indicating  passion  or  preju- 
dice where  such  action  was  assented  to 
by  the  plaintiff. 

%  Doran  v.  Cedar  Rapids,  etc.,  R. 
Co.,  117  Iowa  442;  Gulf,  etc.,  R.  Co. 


V,   O'Neill,    (Tex.  Civ.    App.    1903)    74 
S.  W.  Rep.  960. 

145.  8.  Gamer  v.  Van  Patten,  20 
Utah  342. 

Bemittitiir  in  Appellate  CoTirt.  —  Com- 
pare  Wadsworth  v.  Montgomery  First 
Nat.  Bank,  124  Ala.  440,  wherein  the 
recovery  was  slightly  in  excess  of  the 
amount  sued  for  in  the  complaint,  but 
the  appellate  court  remitted  the  ex- 
cess and  affirmed  the  judgment. 

In  niinoii.  —  Wabash  R.  Co.  v.  Bar- 
ker, 79  111.  App.  331,  supporting  the 
third  paragraph  of  the  original  note. 

146.  1.  Oil  School  Tp.  v.  Marting, 
2j  Ind.  App.  525;  Reed  v.  Crane,  89 
Mo.  App.  670;  Hocks. V.  Sprangers,  113 
Wis.  135. 

Filing  in  Both  AppeUate  and  Trial 
Conrts.  —  In  Ross  v.  Fickling,  1 1  App. 
Cas.  (D.  C.)  442,  the  court  required 
the  remittitur  to  be  filed  in  both  the 
appellate  and  the  trial  courts. 

2.  South  Chicago  City  R.  Co.  r.  Mc- 
Donald, 94  111.  App.  612;  Sorensen  v.  Cen- 
tral Lumber  Co.,  98  111.  App.  581 ;  Chi- 
cago, etc.,  R.  Co.  V.  Brown,  157  Ind. 
544;  Illinois  Cent.  R.  Co.  r.  Tucker, 
(Miss.  1902)  31  So.  Rep.  792;  McLean 
r.  Kansas  City,  81  Mo.  App.  72; 
Christian  University  v.  Hoffman,  95  Mo. 
App.  488 ;  Meyer  v.  Phoenix  Ins.  Co., 
95  Mo.  App.  721 ;  Custer  City  First  Nat. 
Bank  v.  Calkins,  16  S.  Dak.  445;  Huff 
V,  Riley,  2(i  Tex.  Civ.  App.  loi ;  Chap- 
man V.  Beltz,  48  W.  Va.  i. 

Failure  to  Objeet  in  Trial  Conrt.  — 
Where  there  was  a  plain  mistake  in 
computing  interest  and  the  losing  party 
did  not  raise  any  objection  thereto  in 
the  trial  court  nor  clearly  assign  it  as 
error,  it  was  held  that  he  was  not 
entitled  to  costs  on  appeal.     Menz  v. 
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149.    X.  C0VCL1T8ITEHE88  OF  REXiTTiTirB.  —  See  note  2. 

Beebe,  102  Wis.  342.     Compare  Swaf-    judgment   so   modified,  without  giving 
ford  V,  Spratt,  93  Mo.  App.  631,  and     the    costs    of    the    appeal    to    either 
Gamer  v.  Van  Patten,  20  Utah  342,  in    party, 
which  cases  the  court  divided  the  costs 
of  the  appeal  equally  between  the  par- 
ties. 

Coitf  Allowed  to  Veither  Party.  ~ 
In  Sheridan  v.  Davis,  56  N.  Y.  App. 
Div.  618,  where  a  remittitur  was  entered 
after  the  case  had  been  carried  to  the  ap- 
pellate oourt,   that  court  affirmed   the 


Party  SahitantiaUy  Prevailing.  —  In 
Fry  V.  Stowers,  98  Va.  417,  the  costs 
were  taxed  in  favor  of  the  party  who 
remitted,  on  the  ground  that  he  was  the 
party  substantially  prevailing  on  the  ap- 
peal. 

149.  d.  See  Colorado  City  v,  Liafe, 
28  Colo.  468. 
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159.    I  Fbox  State  to  Fedebal  Coubts  — 2.  Sight  of  Be* 
moval  Entirely  Statutory  —  a.  In  General.  —  See  note  3. 

161.    3.  Bule  of  Congtmction  of  Bemoval  Acts.  —  See  note  7. 

1 63.    4.  Statutory  Bequirements  to  Be  Strictly  Complied  With.  — 
See  note  i. 

6.  Bight  of  Bemoval  Not  Impaired  by  State  Legislation.  — 
See  note  2. 

163.  See  note  2. 

6.  Waiver  of  Bight  of  Bemoval.  —  See  notes  4,  5. 

164.  See  note  i. 

1 66.    8.  To  What  Court  Bemoval  Is  Made.  —  See  note  6. 


159*  8.  See  Wahl  v,  Franz,  (C.  C. 
A.)  100  Fed.  Rep.  689. 

161.  7  Wahl  r.  Franz,  (C.  C.  A.) 
100  Fed.  Rep.  689;  Fife  v,  Whittell, 
102  Fed.  Rep.  537;  Foulk  v.  Gray,  120 
Fed.  Rep.  156;  Arkansas  v.  Kansas, 
etc.,  Coal  Co.,  183  U.  S.  185. 

163.  1.  Thompson  v.  Southern  R. 
Co.,  130  N.  Car.  140. 

Trover  Against  a  United  Statei  Harshal 
for  seizure  of  property  under  proc- 
ess issued  by  a  federal  court  cannot 
be  removed  by  petitioning  the  federal 
court  for  a  writ  of  certiorari,  but  being 


the  defendant  as  to  the  notice  to  be 
required  of  a  hearing  on  a  demurrer 
will  constitute  a  waiver  of  the  right  of 
removal. 

Beqnesting  an  A^jovnuiMnt  after  the 
cause  has  become  removable  by  the  dis- 
missal of  one  defendant  will  not  con- 
stitute a  waiver  of  the  right  to  remove 
where  the  party  making  the  request  is 
ignorant  of  such  dismissal,  no  notice 
thereof  having  been  served  on  him. 
Fogarty  v.  Southern  Pac.  R.  Co.,  I2X 
Fed.   Rep.   941. 

5.  Betiiting  the  Appointment  of  a  Be- 


a  private  cause,   must  be   removed   in     oeiver  in  the  state  court  before  the  time 


the  ordinary  way  by  bond  and  petition 
filed  in  the  state  court.  ^Mayo  v. 
Dockery,  108  Fed.  Rep.  897. 

2.  Legislation  Affeoting  Foreign  Cor- 
porations. —  Ashe  V.  Union  Cent.  L.  Ins. 
Co.,  115  Fed.  Rep.  234. 

163.  2.  Kirby  v,  Chicago,  etc.,  R. 
Co.,  106  Fed.  Rep.  551. 

State  Statute  Presoribing  Forum.  — 
Where  a  state  statute  giving  a  right  to 
institute  certain  condemnation  proceed- 
ings, not  known  to  the  common  law, 
prescribes  the  forum  and  procedure,  the 
mere  fact  that  such  proceeding  could 
not  have  been  begun  in  the  federal  court 
will  not  prevent  removal  to  such  court. 
Union  Terminal  R.  Co.  v,  Chicago,  etc., 
R.  Co.,  119  Fed.  Rep.  209. 

4.  Stipulation  as  to  Hearing  on  Demur- 
rer. —  See  Case  r.  Olney,  106  Fed.  Rep. 
433»  to  the  effect  that  a  stipulation  by 


limited  for  the  filing  of  a  petition  for 
removal  and  appealing  from  an  adverse 
decision  does  not  constitute  a  waiver 
of  the  right  to  remove.  Sidway  r.  Mis- 
souri Land,  etc,  Co.,  116  Fed.  Rep. 
381. 

A  Motion  to  Dissolve  a  Preliminary  In- 
junction has  been  held  not  to  waive  the 
right  to  remove  within  the  time  lim- 
ited therefor.  Atlanta,  etc.,  R.  Co.  v. 
Southern  R.  Co.,  (C.  C.  A.)  131  Fed. 
Rep.  657. 

164.  1.  See  West  Virginia  v.  King, 
112  Fed.  Rep.  369. 

IM*  e.  County  Lying  in  Two  Federal 
Districts.  —  Where  the  county  in  which 
a  suit  was  commenced  lies  partly  in  two 
federal  districts  the  cause  may  be  re- 
moved to  the  court  of  either  district. 
Hyde  v.  Victoria  Land  Co.,  125  Fed. 
Rep.  970. 
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169.    9.  Bemovable  Snits  or  ControvenieB  —  b.  Controver- 
sies. —  See  note  4. 

c.  Of  Civil  Nature  —  Bamovai  Act.  —  See  note  5. 

Kature  of  Salt  —  How  Determined.  —  See  note  6. 

171.    e.  Mandamus  Proceedings.  —  See  note  5. 

173.  h.  Pr(jceedings  for  Injunction  or  Prohibition  — 

Iqjiinotion  Snite.  —  See  note  I . 

i.  Eminent    Domain    Proceedings.  —  See   notes 

7,  9- 

174.  J.  Proceedings    Relating    to    Taxation.  —  See 

note  I. 

k.  Proceedings  Relating  to  Wills  and  Adminis- 

TRATION  —  Proodedingt  BeUUng  to  Willi.  —  See  note  5. 

175.  See  note  2. 

Admlniitratlon  Prooeedinge.  —  See  note  7. 

176.  /.  Ancillary  Proceedings  — (i)  In  General. —  See 
notes  5,  6. 


IW*  4.  Wilcoxen  v,  Chicago,  etc., 
R.  Co.,  116  Fed.  Rep.  444. 

Bemixrrer  as  Baiting  Gontroveny.— 
In  Memphis  Sav.  Bank  v.  Houchens, 
(C.  C.  A.)  IIS  Fed.  Rep.  96,  it  was 
said :  "  The  power  of  the  court  in 
which  the  bill  was  filed  to  entertain  it, 
as  involving  a  controversy,  did  not  de- 
pend upon  the  existence  of  an  actual 
dispute  between  the  litigants  over  any 
question,  but  upon  the  inquiry  whether 
the  complaint  alleged  such  facts  as  will 
ordinarily  induce  a  court  of  chancery  to 
afford  relief  of  any  sort." 

6.  Hamilton  v.  Jos.  Schlitz  Brewing 
Co.,  100  Fed.  Rep.  675. 

6.  An  Infonnation  in  Equity  to  Ei^oin 
the  receiver  of  a  railroad,  brought  in 
behalf  of  the  state,  is  a  suit  "  of  a 
civil  nature  "  and  removable.  State  r. 
Frost,  113  Wis.  623. 


land  could  be  condemned  is  to  be  de- 
termined by  the  federal  court  as  well 
as  the  question  of  compensation. 

174.  1.  ABteetment  Prooeedings  in 
County  Court.  —  In  Chicago,  etc.,  R.  Co. 
r.  Com.,  IIS  Ky.  278,  it  was  held  that 
a  proceeding  begun  in  a  county  court 
to  cause  the  assessment  of  omitted  prop- 
erty for  the  purpose  of  taxation  was 
not  removable  to  the  federal  court,  as 
it  could  not  have  been  instituted 
there. 

0.  Clark  V.  Guy,  114  Fed.  Rep.  783. 

175.  2.  Wahl  v.  Franz,  (C.  C.  A.) 
100  Fed.  Rep.  680,  reversing  Franz  v. 
Wahl,  81  Fed.  Rep.  9,  cited  in  the  pre- 
ceding note  in  the  original  work  and 
reviewing  the  cases  exhaustively. 

7.  Schneider  v.  Eldredge,  12s  Fed. 
Rep.  638. 

176.  6.  Motion  EquiTalent  to  Supplo- 


171.    6.    Kelly  v.  Grand  Circle,  129    mental  BilL — In    Ward    v.    Congress 


Fed.  Rep.  830,  citing  18  Encyc.  of  Pl. 
AND  Pr.  171. 

173.  1.  Eureka,  etc.,  R.  Co.  v.  Cali- 
fornia, etc.,  R.  Co.,  103  Fed.  Rep.  897, 
a0irmed  109  Fed.  Rep.  509,  48  C.  C.  A. 

517. 

7.  Myers  v.  Chicago,  etc.,  R.  Co.,  118 
Iowa  312;  Kirby  r.  Chicago,  etc..  R. 
Co.,  106  Fed.  Rep.  551.  See  also  Terre 
Haute  r.  Evansville,  etc.,  R.  Co.,  106 
Fed.  Rep.  S45. 


Constr.  Co.,  (C.  C.  A.)  99  Fed.  Rep. 
S98,  after  the  granting  of  a  decree  re- 
straining the  erection  of  buildings,  an 
application  was  made  by  the  plaintiff  for 
an  order  restraining  certain  third  par- 
ties not  bound  by  the  former  decree. 
The  court  held  that  the  proceeding  was 
not  ancillary  to  the  former  suit  and  the 
defendant  could  remove  it  to  the  federal 
court. 
6.  A  Suit  fbr  the  Appointment  of  an  An- 


9.   Union  Terminal  R.  Co.  r.  Chicago,     dllary    Receiver  is  not  ancillary  to  the 


etc.,  R.  Co.,  119  Fed.  Rep.  209.  See 
also  Madisonville  Traction  Co.  r.  St. 
Bernard  Min.  Co.,  130  Fed.  Rep.  789, 
holding  that  the  question   whether  the 


suit  in  which  the  primary  receiver  was 
appointed,  but  is  independent  and  re- 
movable. Shinney  r.  North  American 
Say.,  etc.,  Co.,  97  Fed.  Rep.  9. 
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179.  m.  Only  Suits  Within  Original  Jurisdiction  of 
Federal  Court  —  (i)  As  to  Sudjea-maUfr.  —  See  notes  6y  7. 

180.  {2)  Residence  in  Particular  Federal  District.  —  See 
note  4. 

181.  See  note  i. 

189.  10.  Suits  and  Proseoations  Against  Federal  Bevenue 
Officers  —  b.  What  Cases  Are  Removable.  — See  note  3. 

183.  [A  suit  to  restrain  a  corporation  from  building  a  post 
office  in  accordance  with  a  contract  made  with  the  secretary  of 
the  treasury  is  removable  to  the  federal  court.**] 

[An  action  for  damages  against  an  express  company 
for  its  refusal  to  carry  goods  for  the  plaintiff  because  the  latter 
refused  to  pay  for  a  revenue  stamp  to  be  affixed  to  the  bill  of 
lading  is  not  removable  to  the  federal  court.*"] 

187.  13.  Suits  for  Acts  Done  Daring  Bebellion.  —  See  note  3. 

188.  16.  Citizenship  as  Element  of  Federal  Jurisdiction  — 
c.  Citizenship  of  Corporations  —  in  General  —  See  notes  i,  5, 6, 


179.  6.  Kentucky  v.  Chicago,  etc., 
R.  Co.,  123  Fed.  Rep.  457;  Arkansas 
V,  Kansas,  etc.,  Coal  Co.,  183  U.  S. 
185. 

7.  Myers  v,  Chicago,  etc.,  R.  Co., 
118  Iowa  312.  See  also  Terre  Haute 
V.  Evansville,  etc.,  R.  Co.,  106  Fed.  Rep. 

545- 

ISO.  4.  Pepper  v.  Rogers,  128  Fed. 
Rep.  987 ;  Rome  Petroleum,  etc.,  Co.  r. 
Hughes  Specialty  Well  Drilling  Co.,  130 
Fed.  Rep.  585. 


pursuit  of  a  violation  of  the  revenue 
laws,  by  a  third  party  actuated  by  mere 
personal  malice  towards  the  officer,  and 
the  officer,  in  repelling  the  attack, 
wounds  or  kills  the  person  attacking 
him,  such  act  is  one  done,  at  least  color- 
ably,  in  the  line  of  official  duty."  Vir- 
ginia V,   De  Hart,   119  Fed.  Rep.  626. 

183.  6a.  Ward  v.  Congress  Constr. 
Co.,  (C.  C.  A.)  99  Fed.  Rep.  598. 

9<7,  Johnson  v.  Wells,  98  Fed.  Rep.  3. 

1§7«    8.  These  Acts  Were  XTnconstl- 


191*  1.  Duff  t/.  Hildreth,  183  Mass.  tatlonal  so  far  as  they  authorized  re- 
440;  State  V.  Frost,  1x3  Wis.  623 ;  Whit-  moval  after  trial  and  verdict  in  the 
worth  V.  Illinois  Cent.  R.  Co.,  107  Fed.  state  court.  Capital  Traction  Co.  v. 
Rep.  557;  Woodcock  v,  Baltimore,  etc.,  Hof,  174  U.  S.  11. 
R.  Co.,  107  Fed.  Rep.  767;  Virginia-  189.  1.  A  Defendant  Federal  Corpora- 
Carolina  Qiemical  Co.  v.  Sundry  Ins.  tlon  cannot  remove  a  cause  to  the  fed- 
Co.,   108  Fed.  Rep.  451 ;   Empire   Min.  eral  court  on   the  ground  of  diversity 


Co.  V.  Propeller  Tow-Boat  Co.,  108  Fed. 
Rep.  900 ;  Memphis  Sav.  Bank  v, 
Houchens,  (C.  C.  A.)  115  F^d.  Rep. 
96;  Foulk  V.  Gray,  120  Fed.  Rep.  156, 
this  last  case  holding  that  the  plain- 
tiff must  also  waive  his  right  to  object 
to  the  jurisdiction  of  the  federal  court, 
which  he  does,  however,  by  consenting 
to  the  entry  of  an  order  settling  certain 
questions  in  controversy. 

Waiver  by  Plaintiff.  —  The  plaintiff, 
by  appearing  generally  in  the  federal 
court  and  moving  to  amend,  waives  his 
right  to  remand.  Philadelphia,  etc.. 
Face  Brick  Co.  v.  Warford,  123  Fed. 
Rep.  843. 

18tl.  3.  Assanlt  by  Bevenue  Officer. 
—  "  When  an  attack  is  made  on  a  rev- 
enue officer,  while  he  is  in  the  actual 


of  citizenship,  since  it  is  not  a  citizen 
of  any  state.  Scott  v.  Choctaw,  etc., 
R.  Co.,  112  Fed.  Rep.  180. 

6.  Winn  v.  Wabash  R.  Co.,  118  Fed. 
Rep.  55. 

6.  Domestioated  Corporation,  —  Where 
a  state  statute  provides  that  a  foreign 
corporation  by  complying  with  certain 
conditions  may  become  a  domestic  cor- 
poration and  be  entitled  to  carry  on 
business  and  sue  and  be  sued  as  a  do- 
mestic corporation,  a  foreign  corpora- 
tion by  complying  with  the  statute  does 
not  become  a  resident  or  citizen  of  the 
state  and  may  remove  a  suit  brought 
against  it  by  a  citizen  thereof.  Southern 
R.  Co.  V.  Allison,  23  U.  S.  Sup.  Ct. 
Rep.  713,  in  effect  overruling  Debnam 
V,   Southern   Bell  Telephone,  etc.,  Co., 
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1 89.  d.  Citizenship  of  Representative  Parties —(i)  Ex- 
ecutors  and  Administrators.  —  See  note  3. 

190.  (3)  Guardian  or  Next  Friend.  —  See  note  3. 

e.  Partnership  or  Joint-stock  Company  —  Partner- 

lUp.  —  See  note  4. 

16.  Oronndfl  for  Removal    under  Act  of   1887-1888  — 

a.  Diverse  Citizenship  of  Parties  —  (2)  Wlure  State  Is 

Party.  — See  note  8. 

191.  See  note  i. 

Prooeoding  bj  Oorporation  to  Takt  Land  by  Eminent  Domain.  —  See 
note  4. 

193.     (4)   Where  There  Are  Several  Plaintiffs  or  Defendants 
—  (a)  Bnle  Btoted.  —  See  note  5. 

195.  Immaterial  that  All  Join  in  Petition  for  BemoTal.  —  See   note  2. 

196.  (b)  Formal,  Nominal,  or  Unneoeeaary  Partiee  —  aa.  General  State- 
ment OF  Rule.  —  See  notes  i,  2. 


126  N.  Car.  831,  and  Layden  v.  Knights 
of  Pythias,  128  N.  Car.  546.  To  the 
same  effect  see  Davis  v.  Chesapeake, 
etc.,  R.  Co.,  (Ky.  1903)  75  S.  W.  Rep. 
275 ;  Lewis  v.  Maysville,  etc.,  R.  Co., 
(Ky.  1903)  76  S.  W.  Rep.  526;  Illinois 
Cent.  R.  Co.  v,  Hibbs,  (Ky.  1904)  78 
S.  W.  Rep.  1 1 16;  Calvert  v.  Southern 
R.  Co.,  64  S.  Car.  139;  Wilson  v. 
Southern  R.  Co.,  64  S.  Car.  162;  Wal- 
ters r.  Chicago,  etc.,  R.  Co.,  104  Fed. 
Rep.  377. 

1§9*  8.  Defenae  by  One  Intereeted  in 
Estate.  —  Where  one  interested  in  an 
estate  objects  to  the  allowance  of  a 
claim  against  the  estate  and  is  the  only 
moving  party  in  an  appeal  taken  from 
an  allowance  thereof,  the  existence  of 
diversity  of  citizenship  between  such 
person  and  the  claimant  will  justify  a 
removal  to  the  federal  court  even  though 
the  administrator  is  a  citizen  of  the 
same  state  as  the  claimant.  Schneider 
V,  Eldredge,  125  Fed.  Rep.  638. 

190.  8.  Insane  Pereon.  —  The  rule 
of  the  text  applies  when  a  guardian  sues 
on  behalf  of  an  insane  person.  Wil- 
coxen  r.  Chicago,  etc.,  R.  Co.,  116  Fed. 
Rep.  444* 

4.  Ralya  Market  Co.  v.  Amour,  102 
Fed.  Rep.  530,  holding  that  where  the 
individual  members  of  the  partnership 
are  not  made  parties  the  suit  is  not 
removable.  Great  Southern  Fire  Proof 
Hotel  Co.  V.  Jones,  177  U.  S.  449  (lim- 
ited partnership  association  under  Penn- 
sylvania laws). 

8.  Com.  V,  Ayer,  etc.,  Tie  Co.,  (Ky. 
1903)    77  S.  W.  Rep.  686;   West  Vir- 


ginia V.  King,  Z12  I«ed.  Rep.  369;  Ar- 
kansas V.  Kansas,  etc.,  Coal  Co.,  183  U. 
S.  185 ;  Minnesota  v.  Northern  Securi- 
ties Co.,  194  U.  S.  48. 

191*  1.  Chicago,  etc.,  R.  Co.  v. 
Com.,  115  Ky.  278.  See  also  Missouri, 
etc.,  R.  Co.  V.  Missouri  R.,  etc.,  Com'rs, 
183  U.  S.  53,  where  the  Supreme  Court 
of  the  United  States  on  error  to  the 
Supreme  Court  of  Missouri,  reversed 
the  decision  of  that  court  (Hickman 
V  Missouri,  etc.,  R.  Co.,  151  Mo.  644), 
it  having  entertained  jurisdiction  of  the 
case  after  the  decision  of  the  federal 
court  as  set  out  in  the  fourth  para- 
graph of  the  original  note. 

4.  Madisonville  Traction  Co.  v.  St. 
Bernard  Min.  Co.,   130  Fed.  Rep.  789. 

193.  6.  Yamell  v.  Felton,  104  Fed. 
Rep.  x6i  letting  18  Encyc.  op  Pl.  and 
Pr*  193] ;  McCabe  v.  Maysville,  etc., 
R.  Co.,  112  Ky.  861 ;  Stephenson  v,  Illi- 
nois Cent.  R.  Co.,  (Ky.  1903)  75  S.  W. 
Rep.  260 ;  Dobson  v.  Southern  R.  Co., 
129  N.  Car.  289;  Weldon  r.  Fritzlen, 
128  Fed.  Rep.  608;  Dodd  v.  Louisville 
Bridge  Co.,  130  Fed.  Rep.  186. 

Defendanti  Hot  Properly  Served  are 
not  parties  to  the  action  though  named 
in  the  complaint,  and  their  citizenship 
will  not  defeat  removal.  Carlisle  v. 
Sunset  Telephone,  etc.,  Co.,  116  Fed. 
Rep.  896. 

195.  2.  Texas,  etc.,  R.  Co.  v.  Huber, 
(Tex.  Civ.  App.  1903)   75  S.  W.  Rep. 

547. 

196.  1.  Loop  V.  Winters,  115  Fed. 
Rep.  362;  Parkinson  v.  Barr,  105  Fed, 
Rep.  81,  [both  cases  citing  x8  Encyc.  op 
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197.     M.  Who  Are  and  Who  Ark  Not  Formal  or  Unnecessary  Parties 
—  la  Gentral  —  In  Equity.  —  See  note  5* 

900.     Agtnts,  Oarniihees,  or  Tnuteet.  —  See  note  2. 
903.     In  AotionB  at  Law.  —  See  note  I . 

fo)  Sham  Defendants.  —  See  note  2. 

(d)  Defendant!    Fraodnlcntly  Joined    to  Prerent  SoaoTal.  —  See 
notes  5,  6. 
304.     See  note  2. 


l: 


Pl.  and  Pr.  195, 1961  the  latter  case  hold- 
ing that  parties  designated  by  fictitious 
names  will  be  considered  mere  formal 
parties,  their  residence  and  citizenship 
not  being  set  forth]  ;  Sidway  v.  Missouri 
Land,  etc.,  Co.,  116  Fed.  Rep.  381  [quoting 
iSEncyc.of  Pl.and  Pr.  195, 196]  ;  Hyde 
V.  Victoria  Land  Co.,  125  Fed.  Rep. 
970;  Wirgman  v.  Persons,  (C.  C.  A.) 
126  Fed.  Rep.  449. 

196*  8.  Sidway  v.  Missouri  I^nd, 
etc.,  Co.,  116  Fed.  Rep.  381,  quoting 
18  Encyc.  of  Pl.  and  Pr.  196. 

197.  5.  Officers  of  Corporationa.  ~ 
Lamm  v.  Parrot  Silver,  etc.,  Co.,  iii 
Fed.  Rep.  241,  to  the  same  effect  as 
Hatch  V.  Chicago,  etc.,  R.  Co.,  6 
Blatehf.  (U.  S.)  xi6,  set  out  in  the  orig- 
inal note. 

Compelling  Stoek  Tranifen. —  In  a  suit 
to  restrain  the  holder  of  stock  of  a 
corporation  from  transferring  it  to  a 
person  other  than  the  plaintiff  and  to 
compel  the  transfer  thereof  to  the  plain- 
tiff on  the  books  of  the  corporation, 
the  corporation  is  a  necessary  party. 
Patterson  v.  Farrington  St.  R.  Co.,  11 1 
Fed.  Rep.  262. 

Bin  to  Seetrain  Voting  of  Stock.  —  In  a 
suit  against  a  corporation  owning  stock 
in  a  second  corporation  to  restrain  the 
voting  of  such  stock  or  its  transfer 
pending  sale,  the  second  corporation  is 
a  mere  formal  party  defendant  although 
there  is  incorporated  in  the  bill  a 
prayer  restraining  it  from  receiving 
votes  on  the  stock.  Higgins  v.  Balti- 
more, etc.,  R.  Co.,  99  Fed.  Rep. 
640. 

Attacking  Fnndi  in  Handa  of  Attorney. 
—  In  an  action  by  a  trustee  in  bank- 
ruptcy to  recover  an  alleged  preference 
in  the  hands  of  the  attorneys  for  the 
bankrupt,  such  attorneys  being  citizens 
of  the  same  state  as  the  plaintiff,  are 
not  such  necessary  parties  defendant 
as  to  prevent  a  removal  to  the  federal 
court  on  the  ground  of  diversity  of 
citizenship.  Corbitt  v.  Farmers'  Bank, 
113  Fed.  Rep.  417. 


A  Beleaie  from  Liability  of  a  defend- 
ant, set  up  in  the  petition  for  removal, 
does  not  make  him  a  mere  nominal 
party.  U.  S.  Mortgage  Co.  v.  McQure, 
4?  Oregon  190. 

900.  2.  Agenti.  —  See  Sidway  r. 
Missouri  Land,  etc.,  Co.,  116  Fed.  Rep. 
381. 

A  Tnutee  of  a  trust  deed  given  as 
security  for  the  payment  of  certain 
bonds  of  a  corporation  is  but  a  formal 
party  defendant  in  a  suit  by  the  cor- 
poration to  obtain  the  surrender  of  the 
bonds  on  the  ground  that  they  had  been 
ftaudulently  issued,  and  for  an  account- 
ing. Lake  St.  £1.  R.  Co.  v,  Ziegler, 
(C.  C.  A.)  99  Fed.  Rep.  114. 

909.  1.  See  Mahon  v.  Somers,  112 
Fed.  Rep.  174. 

2.  Loop  V. .  Winters,  115  Fed.  Rep. 
362  {.citing  18  Encyc.  of  Pl.  and  Pr. 
202]  ;  Cincinnati,  etc.,  R.  Co.  r.  Robert- 
son, 115  Ky.  858;  Davis  v.  Chesapeake, 
etc.,  R.  Co.,  (Ky.  1903)  75  S.  W.  Rep. 

275. 

6.  Prince  v.  Illinois  Cent.  R.  Co.,  98 
Fed.  Rep.  i ;  Diday  v.  New  York,  etc., 
R.  Co.,  107  Fed.  Rep.  565;  Carothers 
V,  McKinley  Min.,  etc.,  Co.,  122  Fed. 
Rep.  305 ;  Crawford  v,  Illinois  Cent.  R. 
Co.,  130  Fed.  Rep.  395.  See  also  Free 
V.  Western  Union  Tel.  Co.,  122  Fed. 
Rep.  309.  Compare  McCormick  v.  Illi- 
nois Cent.  R.  Co.,  100  Fed.  Rep.  250. 

Purpose  Immaterial  If  Joinder  Proper. 
—  Where  residents  of  the  state  are  prop- 
erly joined  as  defendants  the  fact  that 
they  were  so  joined  for  the  purpose 
of  preventing  removal  cannot  be  con- 
sidered. Winston  v.  Illinois  Cent.  R. 
Co.,  Ill  Ky.  954;  Charman  v.  Lake 
Erie,  etc.,  R.  Co.,  105  Fed.  Rep.  449; 
Gustafson  v.  Chicago,  etc.,  R.  Co.,  128 
Fed.  Rep.  85 ;  Chesapeake,  etc.,  R.  Co. 
V.  Dixon,  179  U.  S.  131. 

6.  Weldon  v.  Fritzlen,  128  Fed.  Rep. 
608. 

994.  2.  Kethod  of  Bailing  Ime  and 
Trial  Thereof.  —  Ross  v.  Erie  R.  Co., 
120  Fed.  Rep.  703,  to  the  same  effect 
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See  note  i. 

(•)  BMirangemeat  of  PsrtiM.  —  See  note  6. 

906.  (5)  Citizetiship  in   State   Wlure  Suit  Is  Brought  —  Of 
FUintiC  —  See  note  3. 

907.  (6)  Suits  by  Assignees,  —  See  note  2. 

MW.    b.  Diverse  Citizenship  and  Separable  Contro- 

VERSY  —  (2)  Citizenship  of  Parties  to  Separable  Controversy.  — 
See  note  2. 

Saamagviiwiit  of  Partioo.  —  See  note  5. 

(3)  Separable  Character  of  Controversy  —  (»)  e«Boral 
Tottt  —  otf.  Suit  Must  Contain  Separate  Causes  of  Action  —  Balo  Statod. 

—  See  note  6. 


as  Dow  V.  Bradstreet  Co.,  46  Fed.  Rep. 
828,  stated  in  the  original  note. 

"  If  the  plaintiff  fail  to  controvert 
such  petition  and  affidavit,  the  allega- 
tions of  the  petition  for  removal  stand 


2.   Laden  v.  Meek,  (C.  C.  A.) 
130  Fed.  Rep.  877. 

5.  Seaboard  Air  Line  R.  Co.  v.  North 
Carolina  R.  Co.,  123  Fed.  Rep.  629. 

6.  Colorado    Fuel,   etc,   Co.   v.   Four 


admitted."     Kelly  v.   Chicago,   etc.,   R.     Mile  R.  Co.,  29  Colo.  90 ;  Calderhead  v. 


Co.,  122  Fed.  Rep.  286.  See  also  Gus- 
tafson  V,  Chicago,  etc.,  R.  Co.,  128  Fed. 
Rep.  85.  But  see  Boatner  v.  American 
Express  Co.,  122  Fed.  Rep.  714,  wherein 
it  was  said  that  it  is  the  practice  in 
the  western  district  of  Kentucky,  on  a 
motion  to  remand,  to  consider  allega- 
tions of  fraudulent  joinder  of  defend- 
ants to  prevent  removal  as  traversed 
without  express  pleading  to  that  effect. 


Downing,  103  Fed.  Rep.  27;  Fogarty  r. 
Southern  Pac.  R.  Co.,  123  Fed.  Rep. 
973-  See  also  Kelly  v.  Chicago,  etc, 
R.  Co.,  122  Fed.  Rep.  286. 

Instanooo  of  Soparable  ControToniflo.  — 
An  action  by  the  receiver  of  a  corpo- 
ration against  the  president  and  treas- 
urer for  damages  caused  by  the  viola- 
tion of  their  duties  and  obligations  to 
the  corporation  where  no  conspiracy  is 


305*     1.    Kansas  City  Suburban  Belt     charged,  is  separable.    Youtsey  v.  Hoff- 


R.  Co.  V.  Herman,  187  U.  S.  63. 
6.  Jarvis   v.    Crozier,    98    Fed.    Rep. 


man,  108  Fed.  Rep.  693. 
Caso  Mutt  Be  One  Capable  of  Bepanttioii 


753;    First    Nat.    Bank    v.    Bridgeport     into  Parts. —  See  Broadway  Ins.  Co.  r. 


Trust  Co.,  1x7  Fed.  Rep.  969 ;  Campbell 
V.  Milliken,  X19  Fed.  Rep.  981  (suit  by 
stockholders  against  corporation  and 
officers  thereof). 

The  Beanrangement  Should  Extend  te 
All    the    Partlee,    which    is    impossible 


Chicago  G.  W.   R.  Co.,   101    Fed.   Rep. 
507. 

Chargee  of  Concurrent  Vegligenoe. — 
It  has  been  broadly  held  that  where  con- 
current negligence  is  charged,  the  con- 
troversy  cannot   be   separable.     Chesa- 


where  the  citizenship   of  one  party  is     peake,  etc.,  R.  Co.  v.  Dixon,  179  U.  S. 


not  alleged  and  representatives  of  de- 
fendants who  have  died  during  the  pend- 
ency of  the  suit  are  not  named.  Hunt- 
ington V.  Pinney,  126  Fed.  Rep.  237. 

906.  8.  Illinois  Cent.  R.  Co.  v. 
Whitworth,  115  Ky.  286. 

90T.  8.  See  North  American 
Transp.,  etc.,  Co.  v.  Morrison,  178  U.  S. 
262. 

Aiiignee  Seal  Party  in  Interest.  —  In 
a  suit  on  an  insurance  policy  taken  out 
in  the  name  of  the  assignor  "for  n*" 
count "  of  the  assignee  the  citizenship 
of  the  assignor  will  be  disregarded  in 
determining    the    removability    of    the 


131,  remanding  a  cause  brought  against 
a  railroad  company  and  two  of  its  em- 
ployees for  damages  for  causing  a 
death.  See  also  Riser  v.  Southern  R. 
Co.,  116  Fed.  Rep.  215;  Hoye  v.  Great 
Northern  R.  Co.,  120  Fed.  Rep.  71a: 
Dougherty  v.  Yazoo,  etc,  R.  Co.,  (C. 
C.  A.)  122  Fed.  Rep.  205;  Weaver  v. 
Northern  Pac.  R.  Co.,  125  Fed.  Rep. 
155  ;  Dougherty  v.  Atchison,  etc.,  R.  Co., 
126  Fed.  Rep.  239;  Roberts  v.  Shelby 
Steel  Tube  Co.,  (C.  C.  A.)  131  Fed. 
Rep.  729 ;  Gableman  r.  Peoria,  etc.,  R. 
Co.,  179  U.  S.  335. 

But  it  has  also  been  held  that  though 


cause   to   the   federal   court.     Hoge   v,     there  be   charges  of  concurrent  negli- 
Canton  Ins.  Office,  103  Fed.  Rep.  513.         gence  against  all,  yet  if  there  be  also 

618 


Vol.  XVIII. 


REMOVAL  OF  CAUSES. 


311  aai 


91 1.     W.   Must    Afford    Complete    Relief  —  Sapreme     Test.  —  See 

note  5 

913.      Controyeny  Not  Properly  in  Suit.  —  See  note  2. 
31 4«     cc.  Separate    Defenses    Immaterial  —  {aa)  In    General  —  Bule 
Stsfced.  —  See  note  3. 

31tS«  {cc)  Suits  in  Equity  —  General  Bale.  —  See  note  3. 

916.  {dd)  Actions  in  Tort  —  Bttle  Stated.  —  See  note  3. 

918.  dd.  Event  of  Suit  Not  Test.  —  See  note  5. 

919.  ff.  Main  and  Incidental  Controversies.  •: —  See  note  3. 
991*  a.  Severance  by  Election  of  Plaintiff.  —  See  note  I. 

(b)  lefts  Applied  to  Yarioiu  Claeses  of  Suite  —  aa.  Eminent  Domain 
and  Local  Assessment  Proceedings.  —  See  note  3. 


a  distinct  charge  of  negligence  against 
the  nonresident  defendant  alone,  suffi- 
cient in  and  of  itself  to  give  rise  to  a 
cause  of  action,  the  case  is  removable. 
Waycross  v.  Walker,  116  Ga.  221  ;  Mc- 
Intyre  v.  Southern  R.  Co.,  131  Fed. 
Rep.  985. 

Facts  Governing  Becovery  Different.  — 
Where  the  plaintiff  must  establish  facts 
to  make  out  a  case  against  one  defend- 
ant which  are  wholly  immaterial  as  to 
the  other  defendant  there  is  a  separa- 
ble controversy.  Helms  v.  Northern 
Pac.  R.  Co.,  120  Fed.  Rep.  389,  where 
the  cause  of  action  against  one  defend- 
ant rested  on  the  common  law  while 
that  against  the  other  depended  on  a 
statute. 

Same  Act  or  Omlmion.  —  In  Charman 
V.  Lake  Erie,  etc.,  R.  Co.,  105  Fed.  Rep. 
449,  it  was  said :  "  The  rule  would 
seem  to  be  that  where  the  same  acts 
or  omissions  constitute  and  give  rise 
to  a  breach  of  duty  owing  by  each 
defendant  to  the  plaintiff,  and  concur 
and  co-operate  in  producing  the  injury, 
a  joint  action  may  be  maintained." 

911.  6.  Cases  in  Federal  Courts, — 
Prince  v,  Illinois  Cent.  R.  Co.,  98  Fed. 
Rep.  I ;  Gates  Iron  Works  v.  Pepper, 
98  Fed.  Rep.  449 ;  Title  Guarantee,  etc., 
Co.  V,  Studebaker,  100  Fed.  Rep.  358; 
German  Sav.,  etc.,  Soc.  v.  Dormitzer, 
(C.  C.  A.)  116  Fed.  Rep.  471 ;  Geer  v. 
Mathieson  Alkali  Works,  23  U.  S.  Sup. 
Ct.  Rep.  807.  See  also  Colburn  v.  Hill, 
(CCA.)  loi  Fed.  Rep.  500. 

Same  Proof  Applicable  to  All.  —  See 
Person  v.  Illinois  Cent.  R.  Co.,  118  Fed. 
Rep.  342. 

313.  2.  MacGinniss  v.  Boston,  etc., 
Consol.  Copper,  etc.,  Min.  Co.,  (C.  C 
A.)   119  Fed.  Rep.  9$. 

ai4.  8.  Colburn  v.  Hill,  (C.  C  A.) 
101  Fed.  Rep.  500. 
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315.  3.  Vulcan  Detinning  Co.  v. 
American  Can  Co.,  130  Fed.  Rep.  635. 

316*  8.  American  Bridge  Co.  v. 
Hunt,  (C.  C  A.)  130  Fed.  Rep.  302. 
See  also  Dougherty  v.  Yazoo,  etc.,  R. 
Co.,  (C  C  A.)  122  Fed.  Rep.  205.  See 
also  Chicago,  etc.,  R.  Co.  v.  Martin,  178 
U.  S.  245 ;  Chesapeake,  etc.,  R.  Co.  v. 
Dixon,   179  U.   S.   131. 

31  §•  5.  Directing  a  Verdict  in  favor 
of  a  defendant  whose  citizenship  pre- 
vents the  removal  of  the  case  will  not 
enable  another  defendant,  whose  citi- 
zenship is  adverse  to  that  of  the  plain- 
tiff, to  remove.  Whitcomb  v.  Smithson, 
175  U.  S.  635.  See  also  Kansas  City 
Suburban  Belt  R.  Co.  v.  Herman,  187 
U.  S.  6z ;  Howe  v.  Northern  Pac.  R. 
Co.,  30  Wash.  569,  where  defendants 
were  dismissed  on  their  own  motion, 
against  the  protest  of  the  plaintiff. 

319.  8.  MacGinniss  v.  Boston,  etc., 
Consol.  Copper,  etc.,  Min.  Co.,  (C.  C. 
A.)   119  Fed.  Rep.  96. 

331.  1.  Prooees  Kot  Served  on  Both 
Defendants.  —  Where  a  plaintiff,  joining 
two  defendants  on  a  joint  and  several 
liability,  failed  to  serve  one  defendant 
with  process  and  refused  either  to  serve 
such  process  or  to  discontinue  as  to  such 
defendant  it  will  be  held  that  he  has 
elected  to  pursue  his  remedy  against 
the  other  defendant  alone,  and  the  case 
will  be  removed.  Berry  v.  St.  Louis, 
etc.,  R.  Co.,  118  Fed.  Rep.  911.  Btit 
see  Central  Ohio  R.  Co.  v.  Mahoney, 
(C.  C.  A.)   114  Fed.  Rep.  7z^. 

8.  Seaboard  Air  Line  R.  Co.  v.  North 
Carolina  R.  Co.,   123  Fed.  Rep.  62^. 

Owner  and  Mortgagee.  —  Where  the 
defendants  in  a  condemnation  proceed- 
ing are  the  corporation  owning  the  land 
in  question  and  a  trustee  of  bonds  se- 
cured by  mortgage  of  such  land,  no  sep- 
arable   controversy    exists    justifying    a 
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333.     cc.  Bills   for   Partition  and  Bills  to  Quiet  Titls  —  Billi  to 
Quiet  TitU,  —  See  note  2. 

9S«S.    //.  Foreclosurs  Suits.  —  See  note  6. 
936,     See  note  2. 

337.  gg.  Taxpayer's  and  Stockholders' Suits  —  Btoekholdert*  Baits.  — 
See  note  i. 

338.  hh.  Miscellaneous  Suits  in  Equity.  —  See  note  3. 

339.  (0)  Separability,  How  Detomiined  —  aa.  By  State  of  Record  at 
Time  of  Fiung  Petition  —  Bale  Stated.  —  See  notes  2,  5. 

bb.  Plaintiff's  Pleading  Considered  as  True  —  {aa)  General 
Rule,  — ^See  notes  7,  8. 
330*    See  note  i. 

331,      {bb)  Exception  to  Rule,  —  See  note  I. 

3S4.    c.  Cases  Involving  Federal  Questions— (i)  What 

Constitutes  Federal  Question  —  (a)  In  General.  —  See  note  6. 


removal.  Colorado  Fuel,  etc.,  Co.  v. 
Four  Mile  R.  Co.,  29  Colo.  90. 

9d3.  S.  Carothers  v,  McKinley 
Min.,  etc.,  Co.,  116  Fed.  Rep.  947; 
Bates  V,  Carpentier,  98  Fed.  Rep.  452, 
both  cases  to  the  same  effect  as  Bacon 
V,  Felt,  38  Fed.  Rep.  870,  stated  in  the 
original  note. 

33ft.  6.  Weldon  v.  Fritzlen,  128 
Fed.  Rep.  608. 

996.  8.  Grantee  of  Mortgagor  and  One 
Penonally  Liable.  —  In  a  foreclosure  suit 
against  the  grantee  of  the  mortgagor 
and  one  personally  liable  for  the  debt 
there  is  no  separable  controversy  justi- 
fying a  removal.  U.  S.  Mortgage  Co. 
V,  McClure,  42  Oregon  190. 

337*  1 .  8nit  Against  Two  Corporations. 
—  In  a  suit  by  stockholders  against  their 
corporation  and  a  second  corporation  al- 
leged to  be  in  control  of  the  first,  pray- 
ing an  injunction  against  the  first  cor- 
poration paying  dividends  to  the 
second,  and  for  an  accounting  by  the 
second,  there  is  a  separable  contro- 
versy. Lamm  v.  Parrot  Silver,  etc.,  Co., 
Ill  Fed.  Rep.  241. 

339.  8.  Wirgman  v.  Persons,  (C. 
C.  A.)  126  Fed.  Rep.  449. 

339.  8.  American  Bridge  Co.  v. 
Hunt,  (C.  C.  A.)  130  Fed.  Rep.  302; 
Laden  v.  Meek,  (C.  C.  A.)  130  Fed. 
Rep.  877. 

6.  Fogarty  v.  Southern  Pac.  R.  Co., 
123  Fed.  Rep.  973. 

7.  Riser  v.  Southern  R.  Co.,  116  Fed, 
Rep.  215;  Harley  v.  Home  Ins.  Co.,  125 
Fed.  Rep.  792;  Dougherty  v.  Atchison, 
etc.,  R.  Co.,  126  Fed.  Rep.  239. 

8.  Bryce  v.  Southern  R.  Co.,  122 
Fed.   Rep.  709,  to  the  same  effect  as 


East  Tennessee,  etc.,  R.  Co.  v.  Gray- 
son, X19  U.  S.  240,  stated  in  the  origi- 
nal note;  Woodson  County  v,  Toronto 
Bank,  128  Fed.  Rep.  157. 

330,  1.   Bryce  v.  Southern  R.  Co., 

122  Fed.  Rep.  709. 

331.  1.  Four*/»  CtrcKtV.— Mclntyre 
V.  Southern  R.  Co.,  131  Fed.  Rep.  985. 

The  Leading  Case  of  Warax  v.  Cincin- 
nati R.  Co.,  ^2  Fed.  Rep.  dzTy  was  dis- 
tinguished, and  apparently  to  some  ex- 
tent doubted,  in  Chesapeake,  etc.,  R.  Co. 
V,  Dixon,  179  U.  S.  131,  affirming  20  Ky. 
L.  Rep.  792,  47  S.  W.  Rep.  615,  and 
denying  the  right  to  remove  under  the 
particular  pleadings.  In  this  case 
Fuller,  C.  J.,  cited  Plymouth  Gold  Min. 
Co.  V,  Amador,  etc..  Canal  Co.,  118 
U.  S.  264  (stated  in  the  original  note), 
as  "  more  in  point  on  the  precise  ques- 
tion." • 

334.  6.  No  Federal  Unestion.  —  For 
cases  wherein  it  was  held  that  no  fed- 
eral question  was  involved  within  the 
nreaning  of  the  Act  of  Congress,  see 
California  v.  Brown's  Valley  Irrigation 
Dist.,  119  Fed.  Rep.  535;  South  Caro- 
lina V.  Virginia-Carolina  Chemical  Co., 
117  Fed.  Rep.  727;  Washington  v. 
Island  Lime  Co.,  117  Fed.  Rep.  jtj\ 
Carson  v,  Obcr,  131  U.  S.  (Appendix) 
clx;  Marsh  v.  Citizens  Ins.  Co.,  131 
U.  S.  (Appendix)  ccxiii;  Western 
Union  Tel.  Co.  v,  Ann  Arbor  R.  Co., 
178  U.  S.  239;  Arkansas  v,  Kansas,  etc., 
Coal  Co.,  183  U.  S.  185;  Minnesota  v. 
Northern  Securities  Co.,  194  U,  S.  48. 

Federal  Question  Involved.  —  For  cases 
holding  that  a  federal  question  was  in- 
volved, see  Woods  v.  Root,  (C.  C.  A.) 

123  Fed.  Rep.  402;  People  v.  Sanitary 
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336.  Citimuhip  of  Parties  Immatarial.  —  See  note  I . 

337.  (o)  Suit  By  or  Against  BeooiTer  Appointed  bj  Federal  Conrt  —  In 
General.  —  See  note  4. 

Aneillary  Snits.  —  See  note  6. 
388*     (d)  Suit  Against  Beoeiyer  of  Kational  Bank.  —  See  note  I . 

e.  Suits    Between    Citizens    and  Aliens.  —  See 
note  3. 

If  There  Are  Several  Parties  on  One  or  Both  Sides,  —  See  note  6. 

343.    17.  Eemoval  for  Prejudice  or  Local  Influenoe  —  a.  What 
Causes  Are  Removable  for  Prejudice,  Etc.  —  (2)  In  Respect 

of  Citizenship  of  Parties  —  (0)  Citiienship  of  Defendants.  —  See  notes 

3»  5- 
343.    See  note  i . 


Dist.,  98  Fed.  Rep.  150;  Green  v.  Val- 
ley»  loi  Fed.  Rep.  882;  Crane  v.  Buck- 
ley, 105  Fed.  Rep.  401 ;  In  re  Turner, 
119  Fed.  Rep.  231;  McCune  v,  Essig, 
(C.  C  A.)   122  Fed.  Rep.  588. 

State  Law  Also  Inyolved.  —  Where  the 
petition  alleges  a  violation  under  a 
federal  law  the  mere  fact  that  the  act 
complained  of  is  also  stated  to  be  in 
violation  of  a  state  law  will  not  pre- 
vent removal.  Mastin  v.  Chicago,  etc., 
R.  Co.,  123  Fed.  Rep.  827. 

336.  1.  Compare  Texas,  etc.,  R. 
Co.  V,  Huber,  (Tex.  Civ.  App.  1903)  75 
S.  W.  Rep.  547 ;  Mastin  v.  Chicago,  etc., 
R.  Co.,  123  Fed.  Rep.  827. 

5187.  4.  State  v.  Frost,  113  Wis. 
623.  But  see  Pepper  v.  Rogers,  128 
Fed.  Rep.  987. 

6.  Shinney  v.  North  American  Sav., 
etc.,  Co.,  97  Fed.  Rep.  9. 

Idabilitj  Arising  Ont  of  General  Law.  — 
Where  the  liability  of  a  receiver  ap- 
pointed by  the  federal  court  "  depends 


federal  court  Guarantee  Co.  v,  Han- 
way,  (C.  C.  A.)  104  Fed.  Rep.  369. 

8.  A  8nit  by  a  State  against  an  alien 
cannot  be  removed.  O'Connor  r.  State, 
(Tex.  Civ.  App.  1902)  71  S.  W.  Rep. 
409,  affirmed  (Tex.  1903)  74  S.  W.  Rep. 
899. 

Alien  Joined  with  Oitiien.  —  Though 
an  alien  be  joined  as  defendant  with  a 
citizen  of  a  state  other  than  that  of  the 
plaintiff,  the  cause  is  removable  on  both 
defendants  joining  in  the  petition. 
Roberts  v.  Pacific,  etc.,  R.,  etc,  Co., 
(C.  C.  A.)  121  Fed.  Rep.  785,  disHnr. 
guishing  Hemey  v.  Illinois  Midland  R. 
Co.,  7  Biss.  (U.  S.)  103;  Tracy  v. 
Morel,  88  Fed.  Rep.  801 ;  King  v.  Cor- 
nell, 106  U.  S.  395. 

Alien  Mnst  Be  Vonresident.  —  An  alien 
defendant  who  resides  in  the  state 
where  he  is  sued  cannot  remove  the 
cause  to  the  federal  court.  Eddy  v. 
Casas,  X18  Fed.  Rep.  363. 

6.  Citiien  of  Another  State  and  Alien 


on  general  law,  and  his  defense  does    Joined.  —  A   case   is   removable  to  the 


not  rest  on  any  act  of  Congress,"  the 
bare  fact  that  he  was  appointed  by  the 
federal  court  will  not  justify  the  re- 
moval of  a  suit  brought  against  him  on 
the  ground  of  the  presentation  of  a 
federal  question.  Gableman  v.  Peoria, 
etc.,  R.  Co.,  179  U.  S.  335;  Marrs  v. 
Felton,  102  Fed.  Rep.  775. 

338.  1.  A  Soit  Against  an  Agent  of 
Shareholders  of  a  Kational  Bank  chosen 
in  pursuance  of  "  An  Act  authorizing 
the  appointment  of  receivers  of  national 
banks  and  for  other  purposes,"  approved 
June  30,  1876,  and  its  amendments  (19 
U.  S.  Stat,  at  L.  63,  c.  156;  27  U.  S. 
Stat,  at  L.  345,  c.  360 ;  29  U.  S.  Stat,  at 
L.  600,  c.  354)  is  a  suit  involving  a  fed- 
eral question  and  is  removable  to  the 


federal  court  though  a  citizen  of  a  state 
other  than  that  of  the  plaintiff  is  joined 
as  defendant  with  an  alien.  Roberts 
V.  Pacific,  etc.,  R.,  etc.,  Co.,  104  Fed. 
Rep.  577,  citing  18  Encyc.  op  Pl.  and 
Pr.  238,  and  distinguishing  the  cases 
there  cited  to  the  text  proposition. 

343.  8.  Holmes  v.  Southern  R.  Co., 
125  Fed.  Rep.  301,  citing  18  Encyc.  of 
Pl.  and  Pr.  242. 

5.  Seventh  Circuit. — See  Terre  Haute 
V.  Evansville,  etc.,  R.  Co.,  zo6  Fed. 
Rep.  545- 

Eighth  Circuit,  —  Campbell  v,  MilH- 
ken,  119  Fed.  Rep.  982;  Weldon  v. 
Fritzlen,  128  Fed.  Rep.  608. 

343.  1.  Fourth  Circuit, —  Holmes  v. 
Southern   R.   Co.,    125   Fed.    Rep.   301 
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344.    b.  Nature  of  Prejudice,  etc.,  Required  —  (i)  In 

General.  —  See  note  4. 

946.     (2^  Prejudice  of  Judges.  —  See  note  2. 

348.  (3)  Prejudice  Avoidable  by  Change  of  Venue  or  Judge  — 
Change  of  Venae.  —  See  note  I . 

9SO.    d.  Who  May  Remove  Suit  —  joinder  in  AppUoation  for 
Semovai.  —  See  note  2. 
851.    <'.  Time  for    Making  Application  —  Before  xriai. — 

See  note  2. 

961.  y.  Notice  of  Application  —  vot  HeoeeiMtfy.  —  See 
note  3. 

969.  m.  Order  of  Removal,  Notification,  and  Effect 
Thereof  —  (i)  Entry  and  Form  of  Order,  —  See  note  5. 

904.     (2)  Filing  Copy  of  Order  in  State  Court,  —  See  note  i. 

967.  18.  Amount  in  Dispnte  —  a.  Amount  Prescribed  by 
Statute.  —  See  note  6. 

969.    e.  How    Ascertained  —  (i)  In  General— 1a  Aetioni 

for  Unliquidated  Damn§rei.  —  See  note  5. 

970.     CUlmB  Coneeming  Bpeelflo  Property  Bighta.  —  See  note  2. 


\,ciiing  18  Encyc.  op  Pl.  and  Pr.  243]  ; 
Seaboard  Air  Line  R.  Co.  v.  North 
Carolina  R.  Co.,  123  Fed.  Rep.  629. 

Fifth  Circuit.  —  Montgomery  County 
V,  Cochran,  116  Fed.  Rep.  985. 

Seventh  Circuit,  —  Contra,  Terre 
Haute  V,  Evansville,  etc.,  R.  Co.,  106 
Fed.  Rep.  545. 

34<i.  4.  Moral  Jnitiilcationof  NoSlg- 
nlfloanoe.  —  That  the  cause  is  removable 
where  there  exists  "  prejudicial  or  local 
influence "  irrespective  of  any  moral 
justification  therefor,  see  Bartlett  v. 
Gates,  117  Fed.  Rep.  362. 

d46.  9.  Inflnenoe  of  Loeal  Prejndioe 
on  Judge.  —  It  is  the  existence  of  the 
local  prejudice  in  the  community  that 
justifies  removal,  and  whether  such 
prejudice  would  influence  the  judge  in 
his  decision  is  of  no  moment.  Mont- 
gomery County  V.  Cochran,  116  Fed. 
Rep.  985. 

94§.  1.  See  Board  of  Water  Com'rs 
r.  Robbins,  125  Fed.  Rep.  656. 

350,  8.  Holmes  v.  Southern  R.  Co., 
125  Fed.  Rep.  301.  See  also  Bartlett 
V,  Gates,  117  Fed.  Rep.  362. 

95 1.  8.  McDonnell  v.  Jordan,  178 
U.  S.  229,  holding  that  application  for 
removal  after  a  mistrial  comes  too  late. 
Compare  Pierce  v,  Tennessee  Coal,  etc., 
Co.,  173  U.  S.  I,  where  a  removal  was 


Granted.  —  Though  an  order  for  re- 
moval be  granted  ex  parte  the  plaintiff 
may  be  permitted  to  traverse  the  peti- 
tion and  to  be  heard  thereon.  Mont- 
gomery County  V.  Cochran,  116  Fed. 
Rep.  985.  See  also  Ellison  v,  Louis- 
ville, etc.,  R.  Co.,  (C.  C.  A.)  112  Fed. 
Rep.  805. 

363.  6.  Sparkman  v.  Supreme 
Council,  etc.,  .57  S.  Car.  16. 

364.  1.  Bartlett  v.  Gates,  117  Fed. 
Rep.  362,  wherein  it  was  said  that  while 
tTie  law  does  not  require  it,  proper  re- 
spect for  the  state  court  requires  that, 
after  the  entry  of  an  order  for  the 
removal  of  a  cause  to  the  federal  court, 
a  certified  copy  thereof  be  filed  in  the 
state  court  for  its  information. 

967.  6.  Baltimore,  etc.,  R.  Co.  v, 
Ryan,  31  Ind.  App.  597. 

SI09«  5.  Baltimore,  etc.,  R.  Co.  v. 
Ryan,  31  Ind.  App.  597,  holding  that  a 
formal  prayer  for  "  other  and  proper 
relief "  would  not  render  the  cause 
removable  when  the  damages  were  laid 
at  two  thousand  dollars. 

Bamagee  Hot  Beooverable.  —  Where 
the  plaintiff  has  included  in  his  ad 
damnum  damages  which,  as  a  matter  of 
law,  he  is  not  entitled  to  recover,  such 
amount  must  be  disregarded  in  deter- 
mining the  removability   of  the  cause. 


had  after  reversal  on  appeal  of  a  ruling  North   American    Transp.,   etc.,    Co.  v, 

sustaining   a   demurrer;    but    objection  Morrison,  178  U.  S.  262. 

was  evidently  waived.  370.    8.   Oregon    R.,    etc.,    Co.    v, 

!•    8.  Plaintlif  Heard  Alter  Order  Shell,    125    Fed.    Rep.   979,    ctHng    18 
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971*    (3)  Amount  in  Counterclaim  or  Set-off.  —  See  note  3. 
(4)  Petition  for  Removal  in  Connection  with  Pleadings, 

—  See  note  6. 
979*     See  note  i. 

973.    19.  Who  May  Remove  Suit  —a.  For  Diverse  Citizen- 

SHIP  —  (2)    Who  Is  Deemed  Defendant  —  (a)  In  0«n«ral  —  Deflnltion. 

—  See  note  2. 

974.     One  Who  Is  Xeroly  Formal  Party  Without  Intorost.  —  See  note  3. 

(h)  Crois-biU  or  Counterclaim  Against  Plaintiff.  —  See  note  6. 
976,     (3)  Nonresident  Defendant  —  (a)  In  Goneral  —  All  Knst  Bo 
Vonresidonts.  —  See  note  I . 

977*     (4)  Substituted  or  Intervening  Parties  —  Snbstitntod  Parties. 

—  See  note  i. 

Party  Must  Apply  for  Leaye  to  Interrene.  —  See  notes  4,  5,  6. 
978.     (s)  Joinder  of  All  Defendants^  —  See  note  5. 


En  CYC.  OF  Pl.  and  Pr.  270.  See  also 
State  V.  Frost,  113  Wis.  623,  wherein 
an  information  in  equity  by  a  state  to 
enjoin  the  receiver  of  a  railroad  com- 
pany   from    removing   and    selling   the 


complaint    sets    out    a    claim    for    two 
thousand  dollars  only.     Coffin  v.  Phila- 
delphia,   etc.,    R.    Co.,    1 18    Fed.    Rep. 
688. 
373,    2.  Landowner  in  Condemnation 


property  of  the  road  was  held  not  to     Prooeedings.  —  A  landowner,  on  appeal 


have  been  brought  for  the  mere  purpose 
of  adjudicating  the  question  of  its  sov- 
ereignty, and  the  value  of  the  property 
being  over  two  thousand  dollars,  the 
cause  was  held  to  be  removable ;  Amelia 
Milling  Co.  v.  Tennessee  Coal,  etc.,  R. 
Co.,  123  Fed.  Rep.  811.  But  see  Duff 
V.  Hildreth,  183  Mass.  440,  wherein  it 
was  held  that  the  amount  in  controversy 
in  an  injunction  suit  to  have  the  de- 
fendant restrained  from  injuring  the 
plaintiff's  business  was  the  amount  of 
damages  to  the  plaintiff  caused  by  the 
"  wrongful  acts  of  the  defendant  past 
and  prospective." 

Enjoining  Injury  to  Land.  •;—  Where  a 
suit  to  enjoin  injury  to  land  is  sought  to 
be  removed  to  the  federal  court  it  is 
the  value  of  the  land,  and  not  of  the 
use,  that  is  to  be  considered.  In  re 
Turner,  119  Fed.  Rep.  231. 

371*  8.  See  McKown  v,  Kansas, 
etc..  Coal  Co.,  105  Fed.  Rep.  657,  hold- 
ing that  where  the  defendant  is  not 
required  to  plead  his  counterclaim  or 
be  barred  from  recovery  thereon  it  will 
not  be  considered  in  determining  the 
removability  of  the  cause. 

6.  Duff  V.  Hildreth,  183  Mass.  440. 

379«  1.  Colorado  Fuel,  etc.,  Co.  v. 
Four  Mile  R.  Co.,  29  Colo.  90. 

Where  the  Complaint  Is  Serred  After 
SemoTal,  granted  on  the  service  of  a 
summons  alone  in  the  state  court,  the 
cause  will  not  be  remanded  though  such 


to  the  District  Court  from  an  award 
in  condemnation  proceedings,  is  to  be 
regarded  as  the  plaintiff  and  the  party 
seeking  to  have  the  land  condemned 
the  defendant,  so  as  to  entitle  him  to 
apply  for  a  removal  of  the  case  to  the 
federal  court.  Myers  v.  Chicago,  etc., 
R.  Co.,  118  Iowa  312.  See  also  Kirby 
V,  Chicago,  etc.,  R.  Co.,  106  Fed.  Rep. 

551-  , 

374.    8.   Speckert   v.    German    Nat. 

Bank,  (C.  C.  A.)  98  Fed.  Rep.  151. 
6,  McKown  v,  Kansas,  etc..  Coal  Co., 

105  Fed.  Rep.  657;  Price  v.  Ellis,  129 

Fed.  Rep.  482. 

376.  1.  Parkinson  v,  Barr,  105 
Fed.  Rep.  81. 

377,  1.  Speckert  v.  German  Nat. 
Bank,  (C.  C.  A.)  98  Fed.  Rep.  151. 

4.  Smith  V.  Baltimore,  etc.,  R.  Co., 
7  Ohio  Dec.  542,  7  Ohio  N.  P.  145. 

5.  See  Chesapeake,  etc.,  R.  Co.  v, 
Venable,  iii  Ky.  41. 

6.  Compare  Kidder  v.  Northwestern 
Mut.  L.  Ins.  Co.,  117  Fed.  Rep.  997, 
holding  that  a  denial  by  the  state  court 
of  a  petition  to  intervene  is  binding  on 
the  federal  court  and  such  petitioners 
do  not,  because  of  such  denial,  become 
defendants  and  cannot  remove  the 
cause. 

37§.  5.  Ninth  Circnit.  ~  German 
Sav.,  etc.,  Soc.  v.  Dormitzer,  (C.  C.  A.) 
116  Fed.  Rep.  471;  Huntington  v.  Pin- 
ney,  126  Fed,  Rep.  337, 
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979.  See  notes  i,  5. 

980.  d.  On  Ground  of  Federal  Question.  —  See  note  6. 
986.    20.   Time    for    Making    Application  —  a.    Terms    and 

General  Purpose  and  Policy  of  Removal  Acts  —  Act  of 

1887-1888.  —  See  note  3. 
988,    b.  Phrase  '*  to  Answer  or  Plead  "  —  in  G«nerai  — 

Plea  in  AlMtement.  —  See  notes  2,  3. 

990.    c.  Premature  Application.  —  See  note  2. 

d.  When  Time  Begins  to  Run.  —  See  note  5. 

e.  Filing    Petition    Without  Presentation  to 
-  See  note  6. 
/.  Case  Becoming  Removable  After  Expiration 


Court. 
999. 


OF  Time  —  in  General.  —  See  note  I. 


Sixth  Circuit.  —  Yarnell  v.  Felton, 
104  Fed.  Rep.  i6i. 

A  Defendant  Beprecenting  a  Claii,  under 
the  code  provision  that  a  suit  may  be 
brought  or  defended  by  one  as  repre- 
sentative of  a  class  where  the  members 
thereof  are  too  numerous  to  bring  them 
all  before  the  court,  may  remove  the 
case  to  the  federal  court  where  there 
exists  diversity  of  citizenship  between 
him  and  the  plaintiff.  Boatner  v. 
American   Express   Co.,   122   Fed.   Rep. 

714. 

Waiver  by  One  Defendant.  —  Where 
one  of  the  defendants  joining  in  the 
petition  for  removal  has  waived  his 
right  to  remove,  the  cause  is  not  re- 
movable.   Abel  V,  Book,  120  Fed.  Rep. 

47. 

979.  1.  Beoond  Clronit.  —  Munford 
Rubber  Tire  Co.  v.  Consolidated  Rubber 
Tire  Co.,  130  Fed.  Rep.  496. 

5.  First  Nat.  Bank  v.  Bridgeport 
Trust  Co.,  117  Fed.  Rep.  969. 

3S0*  6.  For  Contrary  Casee  see  Marrs 
V.  Felton,  102  Fed.  Rep.  775 ;  Scott  v. 
Choctaw,  etc.,  R.  Co.,  112  Fed.  Rep.  180  ; 
Miller  v.  Le  Mars  Nat.  Bank,  116  Fed. 
Rep.  551 ;  Chicago,  etc.,  R.  Co.  v.  Mar- 
tin, 178  U.  S.  245. 

986.  8.  See  Winkler  v.  Chicago, 
etc.,  R.  Co.,  108  Fed.  Rep.  305  {Indi- 
ana) ;  Oliver  v.  Iowa  Cent.  R.  Co.,  102 
Fed.  Rep.  371  {Iowa)  ;  Kelly  v.  Chicago, 
etc.,  R.  Co.,  122  Fed.  Rep.  286  {Mis- 
souri), 

968.  2.  Fidelity,  etc.,  Co.  v.  Hub- 
bard, 117  Fed.  Rep.  949,  citing  18 
En  CYC.  OP  Pl.  and  Pr.  288.  See  also 
Muir  r.  Preferred  Ace.  Ins.  Co.,  203 
Pa.  St.  338,  to  the  effect  that  the  appli- 
cation for  removal  must  be  made  before 
the  expiration  of  the  time  limited  for 
filing  an  affidavit  of  defense. 


3.  Pennsylvania  Co.  v,  Leeman,  160 
Ind.  1 6 ;  Olds  v.  City  Trust,  etc.,  Co., 
180  Mass.  1  ;  Fidelity,  etc.,  Co.  v.  Hub- 
bard, 117  Fed.  Rep.  949. 

390.  8.  Parkinson  v.  Barr,  105 
Fed.  Rep.  81. 

5.  Tortat  v,  Hardin  Min.,  etc.,  Co., 
Ill  Fed.  Rep.  426.  See  also  Youtsey 
V,  Hoffman,  108  Fed.  Rep.  693. 

Servioe  of  Sommons  Alone  without  a 
complaint  will  not  set  the  time  running. 
Dancel  v.  Goodyear  Shoe  Machinery 
Co.,  106  Fed.  Rep.  551. 

Appearanoe  Equivalent  of  Serviee.  — 
In  California^  where  by  statute  a  volun- 
tary appearance  is  declared  to  be  equiva- 
lent to  service  of  process,  a  defendant 
not  served  must  file  his  petition  for 
removal  within  thirty  days  after  inter- 
posing a  demurrer,  that  being  the  time 
within  which  he  would  have  been  re- 
quired to  plead  had  he  been  served  at 
the  time  when  the  demurrer  was  inter- 
posed.    Case  V,  Olney,   106  Fed.  Rep. 

433. 

Failure  to  File  Complaint.  —  Where 
the  summons  was  made  returnable  on 
a  certain  day  and  served,  the  fact  that 
the  complaint  was  not  filed  in  the  pre- 
scribed time  will  not  extend  the  defend- 
ant's time  to  file  a  petition  for  removal. 
He  should  have  moved  to  dismiss. 
Lewis  V.  Clyde  Steamship  Co.,  131  N. 
Car.  652. 

6.  Vermeule  v.  Vermcule,  (N.  J. 
190 1 )  54  Atl.  Rep.  99. 

993.  1.  Snbitantial  Amendment 
Keoeeeary.  —  Where  the  amended  com- 
plaint differs  in  no  material  respect 
from  the  original  complaint  no  new 
right  of  removal  accrues.  Jones  v, 
Mosher,  (C.  C.  A.)  107  Fed.  Rep.  561. 
See  also  Painter  v.  New  River  Mineral 
Co.,  98  Fed.  Rep.  544. 
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309.     Time  for  Removal.  —  See  notes  3,  4. 

393.  i.  Application   After   Answer  or  Plea  —  Bafon 

Baling  on  Pleading.  —  See  note  4. 

After  Bnling  on  Pleading.  —  See  notes  5,  6. 

394.  /.  Several  Defendants  Having  Different  Times 
TO  Plead.  — See  note  i. 

/.  Application  by  Intervening  or  Substituted 
Parties.  —  See  note  4. 

396.    m.  Extension  of  Time  —  (i)  By  Order  of  Court  or 
Stipulation  of  Parties.  —  See  notes  i,  2. 

397.     (2)  By  Implication  —  (a)  By  Filing  Demurrer  or  Dilatory  Plea. 
—  See  note  2. 

21.  Seoord  on  Application  for  Semoval  —  a.  Federal 
Jurisdiction  Must  Appear  Affirmatively.  —  See  note  ii. 

398.  b.  As  TO  Citizenship  or  Alienage  of  Parties.  — 

See  note  3. 

399.  c.  As  TO  Federal  Question. —  See  note  5. 


303.  8.  Enders  v.  Lake  Erie,  etc., 
R.  Co.,  10 1  Fed.  Rep.  202. 

4.  See  Fogarty  v.  Southern  Pac.  R. 
Co.,  121  Fed.  Rep.  941,  wherein  the 
application  was  held  to  be  timely  on 
learning  of  the  dismissal  of  one  defend- 
ant. 

Bdasonable  Time.  —  Where  a  federal 
question  is  presented  for  the  first  time 
in  an  amended  complaint  the  petition 
for  removal  may  be  filed  within  a  rea- 
sonable time  thereafter.  Guarantee  Co. 
V.  Hanway,   (C.  C.  A.)    104  Fed.  Rep. 

369. 

393.  4.  Champlain  Constr.  Co.  v. 
O'Brien,  104  Fed.  Rep.  930. 

6.  Winkler  v.  Chicago,  etc.,  R.  Co., 
108  Fed.  Rep.  305. 

6.  After  Trial  in  the  Probate  Ck)iirt 
the  defendant  cannot  remove  the  cause 
to  the  federal  court.  Schneider  v.  Eld- 
redge,  125  Fed.  Rep.  638. 

394.  1.  Calderhead  v.  Downing, 
103  Fed.  Rep.  27^  citing  18  Encyc.  of 
Pl.  and  Pr.  293. 

Defendants  ICade  Partiee  by  Snpplemen- 
tal  Petition  are  not  barred  of  their  right 
to  remove  the  suit  because  of  the  expi- 
'ration  of  the  time  during  which  an  orig- 
inal defendant  could  have  removed  it, 
there  being  no  privity  between  the  orig- 
inal defendant  and  those  subsequently 
brought  in.  Green  v.  Valley,  loi  Fed. 
Rep.  882. 

4.  Kidder  v.  Northwestern  Mut.  L. 
Ins.  Co.,  117  Fed.  Rep.  997;  McDonnell 
V.  Jordan,  178  U.  S.  229. 

396.     1.    Lord  v.  Lehigh  Valley  R. 


Co.,  Z04  Fed.  Rep.  929  (Second  Cir- 
cuit). 

8.  See  Muir  v.  Preferred  Ace.  Ins. 
Co.,  203  Pa.  St.  338. 

397.  8,  Olds  V.  City  Trust,  etc, 
Co.,  114  Fed.  Rep.  975. 

11.  Fife  v.  Whittell,  102  Fed.  Rep. 
537;  Daltoh  V.  Milwaukee  Mechanics' 
Ins.  Co.,  118  Fed.  Rep.  876;  Dalton  v. 
Germania  Ins.  Co.,  118  Fed.  Rep.  936; 
Wilson  V.  Giberson,  124  Fed.  Rep.  701. 

39§.  8.  Roberts  v.  Pacific,  etc.,  R., 
etc.,  Co.,  (C.  C.  A.)  121  Fed.  Rep.  785. 

399.  6.  Yazoo,  etc.,  R.  Co.  v.  Ad- 
ams, 81  Miss.  90;  People  v.  Sanitary 
Dist.,  98  Fed.  Rep.  150;  Shields  v. 
Boardman,  98  Fed.  Rep.  455 ;  Broad- 
way Ins.  Co.  V.  Chicago  G.  W.  R. 
Co.,  loi  Fed.  Rep.  507;  Ralya  Mar- 
ket Co.  V,  Amour,  102  Fed.  Rep. 
530;  Meyo  V.  Dockery,  108  Fed.  Rep. 
897;  Wichita  v.  Missouri,  etc.,  Tele- 
phone Co.,  122  Fed.  Rep.  100;  Kentucky 
V,  Chicago,  etc.,  R.  Co.,  123  Fed.  Rep. 
457 ;  Mountain  View  Min.,  etc.,  Co.  v, 
McFadden,  180  U.  S.  533 ;  Arkansas  v. 
Kansas,  etc..  Coal  Co.,  183  U.  S.  185 ; 
Minnesota  v.  Northern  Securities  Co., 
194  U.  S.  48. 

The  Plaintiifi  Original  Pleading  must 
disclose  a  federal  question.  That  the 
replication  discloses  it  is  not  sufficient. 
Houston,  etc.,  R.  Co.  v.  Texas,  177  U.  S. 
66. 

Abandonment  of  Federal  Qneetien.  — 
Where  the  petition  presents  a  federal 
question  at  the  time  when  removal  is 
sought,    the   cause   is    removable   even 
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300.  See  note  i. 

301,  See  notes  1,2. 

34Mt.    22.  Bemoval  by  Stipulation  of  Parties.  —  See  note  3. 

303.  23.  Petition  for  Bemoval  —  c.  Allegations  of  Peti- 
TION  —  (i).  General  Requisites  as  Pleading.  —  See  note  6. 

304.  See  note  i. 

(3)  As  to  Citizenship  of  Parties — (a)  Heowwity  of  ATermont  — 
aa.  In  General.  —  See  note  6. 

30«S«     cc.  Citizenship  of  Plaintiff's  Assignor.  —  See  note  2. 
(b)  Time  of  AUegod  CitiMnship.  —  See  note  6. 

306,  (c)  Bufioioney  of  ATerment  —  aa.  In  General.  —  See  note  5. 

307.  See  notes  3,  4. 

Avernient  of  Beoidenoe  of  Partiot.  —  See  note  5* 
308*     bb.  Citizenship  of  Corporation.  —  See  note  I. 
310,    {S)  As  to  Nonresidence  in  State  Where  Suit  Is  Brought 
— -  (a)  In  General.  —  See  note  4. 

■ 

though,  if  the  plaintiff  should  eliminate 
from  the  petition  so  much  as  relates  to 
the  federal  question,  there  would  still 
be  a  cause  of  action  under  a  state  law. 
Mastin  v.  Chicago,  etc.,  R.  Co.,  123 
Fed.  Rep.  827. 

300.  1.  People  v.  Sanitary  Dist., 
98  Fed.  Rep.  1 50 ;  Broadway  Ins.  Co.  v. 
Chicago  G.  W.  R.  Co.,  ioi  Fed.  Rep. 
507 ;  Mayo  v.  Dockery,  108  Fed.  Rep. 
897 ;  Arkansas  v.  Kansas,  etc.,  Coal 
Co.,  183  U.  S.  185. 

301.  1.  See  Scott  v.  Choctaw,  etc., 
R.  Co.,  112  Fed.  Rep.  180. 

2.  Bemoval  by  Federal  Beoeiyer.  — 
See  Winters  v.  Drake,  102  Fed.  Rep. 
545,  to  the  same  effect  as  Pitkin  v. 
Cowen,  91  Fed.  Rep.  599,  stated  in  the 
original  note. 

^IKI.  8.  See  Minnesota  v.  Northern 
Securities  Co.,  194  U.  S.  48. 

303,    6.    McCabe  v.  Maysville,  etc., 


6.  German  Sav.,  etc.,  Soc.  v.  Dor- 
mitzer,  (C.  C.  A.)  116  Fed.  Rep.  471. 

Time  of  Inoorporation.  —  It  has  been 
held  to  be  necessary  to  allege  in  the 
petition  for  removal  or  appear  else- 
where in  the  record,  that  the  defendant 
corporation  was  incorporated  at  the 
time  when  the  suit  was  begun  as  well 
as  when  removal  is  sought.  Dalton  v, 
Germania  Ins.  Co.,  118  Fed.  Rep.  936. 
But  see  Roberts  v.  Pacific,  etc.,  R.,  etc., 
Co.,  (C.  C.  A.)  121  Fed.  Rep.  785.  See 
also  Continental  Wall-Paper  Co.  v, 
Lewis  Voight,  etc.,  Co.,  106  Fed.  Rep. 
550. 

300.  5.  "The  General  AUegation  of 
diversity  of  citizenship  is  not  sufficient 
to  give  the  federal  court  jurisdiction  in 
the  absence  of  a  motion  to  make  it  more 
specific."    Jones  v.  Adams  Express  Co., 

129  Fed.  Rep.  618. 
307.     8.    Uden  v.  Meek,  (C.  C.  A.) 

130  Fed.  Rep.  877 ;  Thompson  v,  Stal- 


R.  Co.,  112  Ky.  861. 

304.  1.  Allegationi  on  Information    mann,  131  Fed.  Rep.  809. 
and  Belief. —  Carlisle    v.    Sunset    Tele-        4.  Zebert    v.    Hunt,    108 
phone,  etc.,  Co.,  116  Fed.  Rep.  896. 

6.  Oliver  v.  Iowa  Cent.  R.  Co.,  102 
Fed.  Rep.  371. 

The  Citiienthip  of  the  Aedgnor  of  a 
Claim  Bned  On  should  also  be  alleged. 
Murphy  v.  Payette  Alluvial  Gold  Co., 
98  Fed.  Rep.  321. 

Even  Where  the  Partiee  Are  Very  Hn- 
merone  (in  the  case  at  bar  more  than 
three  thousand)  the  citizenship  of  each 
must  be  alleged.  Jones  v.  Adams  Ex- 
press Co..  129  Fed.  Rep.  618. 

305.  2.  See  North  American  Transp., 
etc.,  Co.  V.  Morrison,  178  U.  S.  262, 
reversing  85  Fed.  Rep.  802. 


Fed.    Rep. 


449. 

5.  Gale  v.  Southern  Bldg.,  etc.,  Assoc, 
117  Fed.  Rep.  722  [quoting  18  Encyc. 
OF  Pl.  and  Pr.  307 1 ;  Green  v.  Heaston, 
154  Ind.  127;  Dinet  v.  Delavan,  117 
Fed.  Rep.  978;  Laden  v.  Meek,  (C,  C 
A.)  130  Fed.  Rep.  877. 

309.  1.  Springs  v.  Southern  R.  Co., 
130  N.  Car.  186;  Lewis  v.  Clyde  Steam- 
ship Co.,  131  N.  Car.  652;  Winkler  v. 
Chicago,  etc..  R.  Co.,  108  Fed.  Rep.  305 ; 
Dalton  V.  Milwaukee  Mechanics'  Ins. 
Co.,  118  Fed.  Rep.  876. 

310.  4.  "Citiienship"  and  "  Bed- 
dence  "  Are  Hot  Synonymoni  terms,  and 
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311. 
313. 
313. 
314. 
315. 
318. 
319. 

393. 

See  note 
394. 
336. 


(b^  HonrMidenoe  of  Corporation.  —  See  notes  I,  3. 
fo)  As  to  Amount  in  Dispute,  —  See  note  3. 
8^  As  to  Separable  Controversy,  —  See  note  5. 
[9;  As  to  Federal  Question,  —  See  note  2. 
e.  Prayer  for  Removal  —  in  oenerai.  —  See  note  7. 
g.  Verification  —  KeooMUy.  —  See  note  6. 

SnfiLoienoy.  —  See  note  I. 

24.  Notice  of  Application.  —  See  note  6. 

27.  Amendment  of  Petition  —  a.  In  State  Court. - 

2. 

^.  In  Federal  Court.  —  See  note  2. 

See  note  4. 


an  allegation  that  the  defendant  is  a 
citizen  of  another  state  is  not  sufficient. 
Irving  V,  Smith,  132  Fed.  Rep.  207. 
See  also  Fife  v,  Whittell,  102  Fed.  Rep. 
537;  Parkinson  v,  Barr,  105  Fed.  Rep. 
81. 

311.  1.  Howard  v.  Gold  Reefs,  loa 
Fed.    Rep.   657. 

8.  Thompson  v.  Southern  R.  Co.,  130 
N.  Car.  140;  Springs  v.  Southern  R. 
Co.,  130  N.  Car.  186. 

313.  8.  Huntington  v,  Pinney,  126 
Fed.  Rep.  237. 

31 3.  6.  Fartlonlan  Should  be  Pointed 
Out.  —  See  Gates  Iron  Works  v.  Pep- 
per, 98  Fed.  Rep.  449,  where  the  court 
said :  "  The  court  is  strongly  inclined 
to  the  opinion  that  a  petition  for  re- 
moval must  of  itself  distinctly  show 
and  ppint  out  the  separable  controversy, 
name  the  parties  to  it,  and  state  all  the 
grounds  upon  which  the  petitioner  re- 
lies, and  not  leave  the  court  to  grope 
through  the  record  to  find,  perchance, 
something  lurking  there  which,  outside 
of  the  petition,  would  justify  the  re- 
moval." 

314.  8.  For  a  Case  Supporting  by 
Analogy  the  statement  of  the  original 
text  that  "it  would  seem  to  be  wholly 
unnecessary  for  the  defendant  to  make 
any  averment  in  his  petition  for  re- 
moval other  than  a  general  statement 
that  the  suit  arises  under  the  Constitu- 
tion or  laws  of  the  United  States,  as 
appears  by  the  plaintiff's  pleading,"  see 
Western  Union  Tel.  Co.  v.  Ann  Arbor 
R.  Co.,  178  U.  S.  239. 

315.  7.  Defignation  of  Wrong  Dis- 
trict. —  Compare  Hodge  v.  Chicago,  etc., 
R.  Co.,  (C.  C.  A.)   121  Fed.  Rep.  48. 

31  §.  6.  Harley  v.  Home  Ins.  Co., 
125  Fed.  Rep.  792.  See  also  Howard 
V,  Gold  Reefs,  102  Fed.  Rep.  657. 


319.  1.  Free  v.  Western  Union 
Tel.  Co.,  122  Fed.  Rep.  309. 

6.  Muir  v.  Preferred  Ace.  Ins.  Co., 
203  Pa.  St.  338;  Ashe  v.  Union  Cent. 
L.  Ins.  Co.,  115  Fed.  Rep.  234;  Loop 
V.  Winters,  115  Fed.  Rep.  362. 

333.  2.  Citisenship  of  the  petitioner  at 
the  time  when  the  suit  Was  begun  may  be 
shown  by  amendment  even  after  the 
time  for  filing  has  expired.  Roberts  v. 
Pacific,  etc.,  R.,  etc.,  Co.,  104  Fed.  Rep. 
577. 

334.  8.  Roberts  v.  Pacific,  etc.,  R., 
etc.,  Co.,  104  Fed.  Rep.  577;  Hadfield 
V,  Northwestern  L.  Assur.  Co.,  105  Fed. 
Rep.  530  [both  citing  18  Encyc.  of  Pl. 
AND  Pr.  324]  ;  Kerr  v.  Modem  Wood- 
men of  America,  (C.  C.  A.)  117  Fed. 
Rop.  593;  Thompson  v,  Stalmann,  131 
Fed.  Rep.  809.  See  also  Kinney  v,  Co- 
lumbia Sav.,  etc.,  Assoc,  191  U.  S. 
78. 

Wrong  Court  Named.  —  In  Hadfield 
V.  Northwestern  L.  Assur.  Co.,  105 
Fed.  Rep.  530,  an  amendment  was  al- 
lowed where  the  petition  named  the 
District  Court  instead  of  the  Circuit 
Court  as  the  court  to  which  removal 
was  desired. 

326.  4.  Murphy  v.  Payette  Alluvial 
Gold  Co.,  98  Fed.  Rep.  321 ;  Fife  v, 
Whittell,  102  Fed.  Rep.  537;  Dinet  v. 
Delavan,  117  Fed.  Rep.  978;  Dalton  v. 
Milwaukee  Mechanics'  Ins.  Co.,  118 
Fed.  Rep.  876 ;  Dalton  v.  Germania  Ins. 
Co.,  n8  Fed.  Rep.  936. 

An  Amendment  in  the  Federal  Court 
where  the  petition  failed  sufficiently  to 
allege  the  citizenship  of  the  defendant 
corporation  has  been  held  not  to  cure 
the  defect  so  as  to  prevent  the  state 
from  proceeding  further  in  the  cause. 
Springs  v.  Southern  R.  Co.,  130  N.  Car. 
186. 
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339.    30.  Bond  for  Bemoval  ^/.  Execution  of  Bond.  — 
See  notes  i,  2. 
334.    h.  Determination  of  Validity  and  Sufficiency 

of  Bond  —  Fow«r  of  court.  —  See  note  3. 

336.    /.  Defects  Amended,  Disregarded,  or  Waived  — 

la  Fedoral  Court.  —  See  note  6. 

338.  81.  Proceedings  on  Petition  for  Bemoval  —  c.  Determi- 
nation OF  Sufficiency  of  Application  —  jnriidiotton  to  net«r- 

mino.  —  See  notes  4,  5. 

347.  87.  Divestitnre  of  Jurisdiction  of  State  Court  —  a.  Simul- 
taneous WITH  Filing  of  Petition  and  Bond  —  la  oonerai. — 
See  note  5. 

349.  b.  Inhibition  of  Further  Proceedings.  —  See 
notes  5,  6,  8,  10. 

350.  See  note  6. 


889.    1.  ABoadfignedbyaiiAttonioy 

on  behalf  of  a  corporation,  though  with- 
out authority,  will  be  held  good  on  sub- 
sequent ratification  by  the  corporation. 
Ashe  V,  Union  Cent.  L.  Ins.  Co.,  Z15 
Fed.  Rep.  234. 

loaL  —  The  omission  of  a  seal  from 
the  bond  will  not  invalidate  it,  but  the 
defect  may  be  remedied  by  amendment. 
Loop  V.  Winters,  115  Fed.  Rep.  362. 

5.  Ladk  of  Signattiro.  —  In  Clark  v, 
Guy,  114  Fed.  Rep.  783,  where  the  bond 
was  not  signed  either  by  the  petitioner 
or  surety  an  order  of  removal  from  the 
state  court  was  denied. 

334.  8.  Hadfield  v.  Northwestern 
L.  Assur.  Co.,  105  Fed.  Rep.  530,  citing 
x8  Encyc.  of  Pl.  and  Pr.  334. 

330.  6.  Hodge  v.  Chicago,  etc.,  R. 
Co.,  (C.  C.  A.)  121  Fed.  Rep.  48,  hold- 
ing that  a  bond  defective  in  that  it 
obligated  the  petitioner  to  file  the  tran- 
script in  the  wrong  court  could  be 
amended  even  after  the  time  limited  for 
a  removal  had  expired. 

836«  4.  Green  v.  Heaston,  154  Ind. 
127;  Debnam  v.  Southern  Bell  Tele- 
phone, etc.,  Co.,  126  N.  Car.  831. 

6.  0m6I  in  8tato  Courts.  —  Colorado 
Fuel,  etc.,  Co.  v.  Four  Mile  R.  Co.,  29 
Colo.  90;  Illinois  Cent.  R.  Co.  v.  Jones, 
(Ky.  1904)  80  S.  W.  Rep.  484 ;  Duff  v. 
Hildreth,  183  Mass.  440;  Vermeule  v. 
Vermeule,  (N.  J.  1901)  54  Atl.  Rep.  99. 

347.  6.  Myers  v.  Chicago,  etc.,  R. 
Co.,  118  Iowa  312;  Duff  V.  Hildreth,  183 
Mass.  440 ;  Richards  v.  Modem  Wood- 
men of  America,  14  S.  Dak.  440; 
Hadfield  v.  Northwestern  L.  Assur. 
Co.,  X05  Fed.  Rep.  530;  Kirby  v. 
Chicago,   etc.,    R.   Co.,    jo6   Fed.   Rep. 


551;  Ashe  V.  Union  Cent.  L.  Ins.  Co., 
IIS  Fed.  Rep.  234;  Loop  v.  Winters, 
X15  Fed.  Rep.  362;  Hyde  v.  Victoria 
Land  Co.,  125  Fed.  Rep.  970. 

349.  5.  Calvert  v.  Southern  R.  Co., 
64  S.  Car.  139.  See  also  Ashland  v. 
Whitcomb,   120  Wis.  549. 

A  Seoond  Aotiton  may  not  be  brought 
in  the  state  court  while  a  former  action 
between  the  same  parties  and  involving 
the  same  subject-matter  is  pending  in 
the  federal  court  after  removal.  Hol- 
lingsworth  v.  Southern  R.  Co.,  57  S. 
Car.  453. 

6.  Berry  v,  St.  Louis,  etc.,  R.  Co.,  118 
Fed.  Rep.  911. 

Bona  Tide  Error  in  fixing  Amoimt  Do- 
mandod.  —  Where  it  is  shown  that  the 
plaintiff  made  a  bona  Ude  error  in  de- 
termining the  amount  sued  for,  the 
cause  will  be  remanded  on  his  filing  an 
amended  pleading  reducing  the  amount 
below  two  thousand  dollars.  Hughes 
V.  Peper  Tobacco  Warehouse  Co.,  126 
Fed.  Rep.  687. 

8.  Davis  V.  Chesapeake,  etc.,  R.  Co., 
(Ky.  1903)  75  S.  W.  Rep.  275. 

10.  Muir  V.  Preferred  Ace.  Ins.  Co., 
203  Pa.  St,  338. 

350.  6.  Contra.  —  The  later  cases 
refuse  to  follow  the  doctrine  of  Cox  v. 
East  Tennessee,  etc.,  R.  Co.,  68  Ga. 
446,  and  Baltimore,  etc.,  R.  Co.  v,  Ful- 
ton, 59  Ohio  St.  575,  and  most  of  those 
herein  cited  expressly  refer  to  and  dis- 
approve those  cases.  Gassman  v.  Jar- 
vis,  100  Fed.  Rep.  146;  Mclver  v. 
Florida  Cent.,  etc.,  R.  Co.,  no  Ga.  223 
(distinguishing  the  earlier  Georgia  case 
and  disapproving  the  Ohio  case  cited  in 
the  original  note)  ;  Nipp  v.  Chesapeake, 
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SAO.  c.  Validity  of  Further  Proceedings  —  on  jhw^ 
Attadk.  —  See  note  7. 

353.  d.  Petitioner  for  Removal  Participating  in 
Further  Proceedings.  —  See  notes  i,  3. 

3<I4«  38.  Acqniflition  of  Jurifldiction  by  Federal  Court  —  a. 
Jurisdiction  Before  Time  for  Filing  Record  — (i)  For 

Granting  Provisional  Remedies^  Etc,  —  See  note  3. 

SAJl.  b.  Filing  Copy  of  Record  —  (2)  Time  for  Filing.  — 
See  note  7. 

3S7.  39.  Nature,  Extent,  and  Ezeroise  of  Jnriidiction  Aoqnired 
—  a.  In  General.  —  See  note  5. 

3«S8.     See  notes  i,  3. 


etc.,  R.  Co.,  (Ky.  1904)  80  S.  W.  Rep. 
796 ;  Fox  V,  Jacob  Dold  Packing  Co.,  96 
Mo.  App.  173  (voluntary  nonsuit) ; 
Hooper  v.  Atlanta,  etc.,  R.  Co.,  106 
Tenn.  28;  Texas,  etc.,  R.  Co.  v,  Mad- 
dox,  26  Tex.  Civ.  App.  297  (voluntary 
nonsuit).  See  also  Harby  v,  Patterson, 
(Tex.  Civ.  App.  1900)  59  S.  W.  Rep. 

63. 

Dismissal  Without  Prejudice,  —  In 
Swift  V.  Hoblawetz,  lo  Kan.  App.  48, 
it  was  held  that  "  a  dismissal  without 
prejudice,  or  other  final  disposition  of 
the  case  not  upon  the  merits,  not  only 
divests  the  federal  court  of  jurisdic- 
tion of  that  case,  but  of  the  subject- 


Traction  Co.,  no  Fed.  Rep.  25,  grant- 
ing on  the  plaintiff's  ex  parte  applica- 
tion, an  order  fixing  the  time  for  ap- 
pearance of  the  various  defendants. 

TMtimony  Taken  under  a  Commiieien 
obtained  from  the  federal  court  after 
the  granting  of  a  motion  for  removal 
but  before  the  filing  of  the  record 
therein  and  before  the  expiration  of  the 
time  to  file  it,  is  inadmissable  on  the 
trial,  the  plaintiff  having  shown  no  ne- 
cessity for  such  haste  in  obtaining  the 
testimony.  North  American  Transp., 
etc.,  Co.  V.  Howells,  (C.  C.  A.)  121  Fed. 
Rep.  694. 

355.    7.  Awaiting   Action   of  8UU 


matter  of  4he  suit,  and  that  the  plain-    Court  on  Petition.  —  In  Kelly  v.  Chicago, 


tiff  is  at  liberty  to  renew  his  cause  in 
the  state  court  or  in  any  court  having 
jurisdiction  of  the  subject-matter  and 
of  Ihe  parties."  To  the  same  effect  see 
Rodman  v.  Missouri  Pac.  R.  Co.,  65 
Kan.  645 ;  Adams  Express  Co.  v.  Scho- 
field,  III  Ky.  832;  De  Witt  v.  Chesa- 
peake, etc.,  R.  Co.,  (Ky.  1904)  79  S.  W. 
Rep.  275 ;  Stevenson  v.  Illinois  Cent. 
R.  Co.,  (Ky.  1904)  79  S.  W.  Rep.  767. 
350.  7.  Effeet  of  Bemand.  — Pro- 
ceedings had  in  the  state  court  after 
removal  to  the  federal  court  cannot  be 
validated  by  a  subsequent  order  of  re- 
mand. Texas,  etc.,  R.  Co.  v.  Davis,  93 
Tex.  378 

353.  1.  Texas,  etc.,  R.  Co.  v.  Davis, 
93  Tex.  378. 

8.  Kirby  v.  Chicago,  etc.,  R.  Co.,  106 
Fed.  Rep.  551. 

Appeal  by  Plaintiff.  —  A  defendant's 
right  of  removal  is  not  waived  by  his 
insistence,  on  appeal  by  the  plaintiffs, 
on  affirmance  of  a  judgment  in  the  de- 
fendant's favor  rendered  by  the  court 
below.  Texas,  etc.,  R.  Co.  v.  Davis,  93 
Tex.    378. 

354.  8.    See    In    re    Newark,    etc., 


etc.,  R.  Co.,  122  Fed.  Rep.  286,  a  delay 
until  after  the  fifth  day  of  the  ensuing 
term  in  filing  the  record  in  the  federal 
court  was  held  to  be  justified  by  a 
failure  of  the  state  to  act  promptly  on 
the  petition  for  removal,  since  "  it  is 
the  customary  practice,  and  one  respect- 
ful to  the  state  court,  to  await  the  action 
of  that  court  on  the  petition  for  re- 
moval referred  to  it  for  its  considera- 
tion." 

Where  Term  Begini  Within  Twenty 
Bayi.  —  Under  the  Act  of  1875,  18  U. 
S.  Stat,  at  L.  470,  §  7,  which  in  this 
respect  seems  to  be  still  in  force,  twenty 
days  from  the  date  of  the  application 
for  removal  are  allowed  where  the  next 
term  of  the  federal  court  begins  within 
that  time. 

357.  6.  Johnson  v.  Bridgeport  De- 
oxidized Bronze,  etc.,  Co.,  125  Fed. 
Rep.  631. 

35S.  1.  Memphis  Sav.  Bank  v, 
Houchens,  (C.  C.  A.)  115  Fed.  Rep.  96. 

8.  Woods  V,  Root,  (C.  C.  A.)  123 
Fed.  Rep.  402 ;  Auracher  v,  Omaha,  etc., 
R.  Co.,  102  Fed.  Rep.  i,  wherein  the  suit 
was  dismissed. 


629 


Sff»-S64 


REMOVAL  OF  CAUSES. 


Vol.  XVIII. 


359.    b.  Motion  to  Quash  Service  of  Process  —  PtOtior 

fnr  BemoTal  Not  Appearance.  —  See  note  4. 
360.     WaiTer  of  Objection.  —  See  note  3. 

Kotion  Fint  Kade  in  State  Conrt.  —  See  note  4. 

363.  d.  Following    State    Practice  — in  ifvity.  —  Sec 
note  2. 

e.  Filing  New  Pleadings,  Recasting  Pleadings, 

AND  Repleader  —  when  VeeeiMry.  —  See  notes  6,  7. 
303*     After  Bemnrrer  Snitained. —  See  note  I. 

/.  Preservation  of  Proceedings  Had  in  State 

Court  —  (l)  Status  of  Prior  Rulings  in  State  Court  —  la  Otneral. 
—  See  note  4. 

364.  See  notes  i,  2. 

(2)  Attachments  and  Bonds,  —  See  note  4. 


Itofenie  Hot  Gognliable  by  State  Court. 
—  Though  the  defendant,  after  removal, 
sets  up  a  defense  of  which  the  state 
court  would  not  have  had  jurisdiction 
the  cause  will  not  be  remanded.  Lehigh 
Valley  R.  Co.  v.  Rainey,  99  Fed.  Rep. 

596. 

359.  4.  Calderhead  v.  Downing, 
103  Fed.  Rep.  27  [citing  18  Encyc.  of 
Pl.  and  Pr.  358,  359] ;  Peterson  v. 
Morris,  98  Fed.  Rep.  48;  Cady  v.  Asso- 
ciated Colonies,  119  Fed.  Rep.  420; 
Greenleaf  v.  National  Assoc,  130  Fed. 
Rep.  209.  See  also  Tortat  v.  Hardin 
Min.,  etc.,  Co.,  iii  Fed.  Rep.  426. 

A  State  Law  Prohihiting  Special  Appear- 
aneee  does  not  affect  the  rule.  Louden 
Machinery  Co.  v.  American  Malleable 
Iron  Co.,  127  Fed.  Rep.  1008. 

Motion  to  Abate  Attachment.  —  By  re- 
moving a  cause  to  the  federal  court  a 
defendant  does  not  waive  his  right  to 
move  the  abatement  of  an  attachment 
by  which  jurisdiction  was  acquired. 
Corbitt  V,  Farmers*  Bank,  114  Fed.  Rep. 
602. 

360*  8.  Motion  for  Bond  for  Coats.  — 
A  motion  by  a  defendant,  after  removal 
to  the  federal  court,  for  an  order  re- 
quiring the  plaintiff  to  file  a  bond  for 
costs  does  not  constitute  a  waiver  of 
his  right  to  move  to  quash  the  service 
of  process.  Peterson  v.  Morris,  98  Fed. 
Rep.  48. 

4.  See  Peterson  v,  Morris,  98  Fed. 
Rep.  48,  wherein  a  plea  in  abatement 
filed  in  the  state  court  was  allowed  to 
stand  as  a  motion  to  quash  the  service 
of  process. 

369.  2.  Hill  V.  Northern  Pac.  R. 
Co.,  104  Fed.  Rep.  754,  citing  18  Encyc. 
OP  Pl.  and  Pr.  361,  362. 


6.  WaiTer  as  to  Form  of  Prooednre. --^ 

In  Hooven,  etc.,  Co.  v.  Featherstone,  99 
Fed.  Rep.  180,  it  was  held  that  though 
an  action  to  enforce  a  mechanic's  lien 
was  brought  in  the  state  court  as  an 
action  at  law,  it  was  essentially  a  suit 
in  equity  and  should  proceed  after  re- 
moval to  the  federal  court  in  accord- 
ance with  the  equity  rules  of  practice; 
"  yet  as  the  case  was  tried  to  the  court, 
and  the  court  has  found  the  facts, 
neither  party  asking  to  have  the  plead- 
ings reformed,  and  the  conclusion  of  the 
court  not  being  different,  whether  it  be 
regarded  as  an  action  at  law  or  a  suit 
in  equity,  no  error,  perhaps,  is  predica- 
ble  by  either  party  of  the  course  of 
procedure  pursued." 

7.  See  Thornton  N.  Motley  Co.  v. 
Detroit  Steel,  etc.,  Co.,  130  Fed.  Rep. 
396. 

363.  1.  Seftieal  to  Amend.  —  Where 
an  action  at  law  in  the  state  court  can- 
not, after  removal  to  the  federal  court, 
be  maintained  there  as  an  action  at  law 
and  after  demurrer  sustained  the  plain- 
tiff refuses  so  to  amend  as  to  conform 
to  the  equity  practice,  but  sues  out  a 
writ  of  error,  he  will  be  assumed  to 
have  elected  the  law  side  of  the  court 
alone  and  a  dfsmissal  there  will  be  sus- 
tained. Fletcher  v,  Burt,  (C.  C.  A.) 
126  Fed.  Rep.  619. 

4.  See  Dodd  v.  Louisville  Bridge  Co., 
130  Fed.  Rep.  186. 

364.  1.  See  Cady  v.  Associated 
Colonies,  119  Fed.  Rep.  420  (vacation 
of  judgment  of  state  court). 

2.  Denison  v,  Shawmut  Min.  Co.,  124 
Fed.  Rep.  860. 

4.  See  Blumberg  v.  A.  B.,  etc.,  Shaw 
Co.,  131  Fed.  Rep.  608,  where  a  motion 
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3AS,    (4)  Injunctions.  —  See  notes  4,  5. 

360«  40.  Semand  of  Cause  to  State  Court  —  a.  Power  and 
Duty  to  Remand  — (i)  For  Want  of  Jurisdiction  —  (»)  la  e«a- 
end.  —  See  note  6. 

367.     See  note  4. 

(b)  At  Any  Time^  —  See  note  5. 

368«  (3)  After  Elimination  of  Grounds  of  Removal —  Bemoral 
for  Separable  Centroveny.  —  See  note  8. 

369.  b.  Waiver  of  Right  of  Remand  —  (i)  For  Want  of 
Jurisdiction.  —  See  note  6. 

370.  (3)  For  Delay  in  Filing  Petition  for  Removal.  —  See 
note  4. 

37a.    e.  Controverting  Allegations  of  Fact  — (1)  By 

Plea  in  Abatement.  —  See  note  2. 

374.    (3)  Burden  of  Proof  —  See  note  6. 


to  vacate  an  attachment  granted  on  ser- 
vice by  publication  was  denied  and  re- 
mand was  refused. 

3M«  4.  Eureka,  etc.,  R.  Co.  v.  Cali- 
fornia, etc.,  R.  Co.,  103  Fed.  Rep.  897. 

6.  See  Champlain  Constr.  Co.  v. 
O'Brien,  104  Fed.  Rep.  930. 

366.  6.  Colburn  v.  Hill,  (C.  C.  A.) 
loi  Fed.  Rep.  500,  holding  that  the  suit 
will  be  remanded  despite  the  fact  that 
since  removal  it  has  been  consolidated 
with  another  suit  of  which  the  federal 
court  has  jurisdiction,  as  the  jurisdic- 
tion of  the  court  could  not  be  widened 
by  such  consolidation. 

HatnralliaUon  After  SemoTal.  —  The 
cause  will  not  be  remanded  though 
after  removal  the  alien  plaintiff  becomes 
a  naturalized  citizen.  Haracovic  v. 
Standard  Oil  Co.,  105  Fed.  Rep.  785. 

Dismlftal.  —  Where  a  plaintiff,  who 
has  joined  as  defendants  a  domestic 
and  a  foreign  corporation,  after  re- 
moval to  the  federal  court,  on  the 
ground  of  prejudice  and  local  influ- 
ence, enters  a  nonsuit  as  to  the  foreign 
corporation,  the  court  loses  jurisdiction 
and  the  case  should  be  dismissed,  not 
remanded,  since  under  the  Act  of  1887- 
1888  the  court  must  proceed  with  re- 
moval cases  as  if  the  suit  had  been 
originally  brought  in  the  federal  court. 
Cassidy  v,  Atlanta,  etc.,  R.  Co.,  109 
Fed.  Rep.  673. 

367.  4.  To  Save  Stote  Court  Vaoate 
Judgment.  —  A  cause  removed  to  the 
federal  court  after  the  entry  of  a  de- 
fault judgment  in  the  state  court  will 
not  be  remanded  for  the  purpose  of 
giving  to  the  state  court  an  opportunity 


of  vacating  the  judgment.  Cady  V. 
Associated  Colonies,  119  Fed.  Rep' 
430. 

6.  Broadway  Ins.  Co.  v.  Chicago  G. 
W.  R.  Co.,  10 1  Fed.  Rep.  507;  MayC 
V,  Dockery,  108  Fed.  Rep.  897;  Stow<» 
V.  Santa  F6  Pac.  R.  Co.,  117  Fed.  Rep. 
368  (remanding  a  cause  after  an  aliat* 
summons  had  been  quashed)  ;  American 
Bridge  Co.  v.  Hunt,  (C.  C.  A.)  130 
Fed.  Rep.  302. 

308.  S.  Youtsey  v.  Hoffman,  106 
Fed.  Rep.  699. 

369.  6.  Parkinson  v.  Barr,  105  Fed- 
Rep.  81.  See  also  German  Sav.,  etc.# 
Soc.  V,  Dormitzer,  (C.  C.  A.)  116  Fed 
Rep.  471,  to  the  effect  that  a  party  is 
not  estopped  to  question  the  jurisdic- 
tion of  the  federal  court  even  though 
the  case  was  removed  at  his  instance. 
Compare  Philadelphia,  etc.,  Face  Brick 
Co.  r.  Warford,  123  Fed.  Rep.  843,  hold- 
ing that  a  plaintiff,  by  putting  in  a  gen- 
eral appearance  after  removal  and  de- 
laying for  a  year  thereafter  to  move 
to  remand,  waives  his  right  to  object 
to  the  jurisdiction  on  the  ground  that 
neither  party  is  a  citizen  of  the  dis- 
trict. 

370.  4.  Guarantee  Co.  v,  Hanway, 
(C.  C.  A.)  104  Fed.  Rep.  369. 

372,  2.  Loop  V,  Winters,  115  Fed. 
Rep.  362  [citing  18  Encyc.  of  Pl.  and 
Pr.  372] ;  Carlisle  v.  Sunset  Telephone, 
etc.,  Co.,  116  Fed.  Rep.  896;  Weaver 
r.  Northern  Pac.  R.  Co.,  125  Fed.  Rep. 
i55»  refusing  to  remand  a  cause  on 
an  affidavit  of  counsel. 

374.  6.  Woodson  County  v.  Toronto 
Bank,  128  Fed.  Rep.  157. 
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377.  g.  Hearing  and  Determination  of  Motion  to 
Remand  —  (i)  Determined  by  Face  of  Record.  —  See  note  2. 

37  8«  (2)  Rule  of  Decision  —  Prior  Decisions  in  Sa^ne  Circuit. 
< — See  note  i. 

(3)  Cause  Remanded  Where  Jurisdiction   Doubtful.  — 
See  note  5. 

380.    i.  Vacating  Order  Granting  or  Denying  Motion 

TO  Remand  —  Order  of  Bamand.  —  See  note  2. 

j.  Costs  on  Remand  or  Dismissal  —  (i)  Power  to 

Award  Costs  —  Power  of  Glronit  Court.  —  See  note  7. 

38 1«     Power  of  Supreme  Court  and  droQit  Court  of  Appeali.  —  See  note  3. 
383.     (2)  Exercise  of  Discretion  —  In  Qeneral.  —  See  note  l. 

383.  See  note  i. 

384,  41.  Second  Application  for  Bemoval  After  Semand.  —  See 
note  4. 

389,  42.  SeBumption  of  Jurisdiction  by  State  Court  —  c.  Order 
OF  Remand  Not  Reviewable.  —  See  note  4. 

386.    See  note  i. 

388.  43.  Anziliary  Remedies  in  Removal  Proceedings  —  c.  In- 
junction TO  Restrain  Further  Proceedings  After  Re- 
moval —  Power  of  Federal  Court.  —  See  note  6. 


377,  8.  Loop  V.  Winters,  1x5  Fed. 
Rep.  362  \,ciXxng  i8  Encyc.  op  Pl.  and 
Pr.  377]  ;  Weldon  v.  Fritzlen,  128  Fed. 
Rep.  608. 

378.  1.  Motion  Continued. — See  Em- 
pi  re  Min.  Co.  V.  Propeller  Tow- Boat 
Co.,  X08  Fed.  Rep.  900,  where  the  mo- 
tion to  dismiss  in  the  federal  court 
was  continued  pending  a  writ  of  error 
by  the  defendant  from  the  Supreme 
Court  to  the  state  court. 

6.  Plant  V,  Harrison,  loi  Fed.  Rep. 
307 ;  McKown  v.  Kansas,  etc.,  Coal  Co., 
105  Fed.  Rep.  657 ;  Ernst  v.  American 
Spirits  Mfg.  Co.,  114  Fed.  Rep.  981; 
Wichita  v,  Missouri,  etc.,  Telephone 
Co.,  122  Fed.  Rep.  100;  Dodd  v. 
Louisville  Bridge  Co.,  130  Fed.  Rep. 
186. 

3§0.  8.  Empire  Min.  Co.  v.  Pro- 
peller Towboat  Co.,  59  S.  Car.  549, 
holding  that  an  *'  order  of  the  United 
States  Circuit  Court  vacating  the  order 
of  remand  after  it  was  executed  [by 
filing  in  the  state  court]  could  not 
operate  to  divest  the  state  court  of 
jurisdiction." 

7.  AUowanoe  of  Attomey'i  Fee.  — 
Pellett  V.  Great  Northern  R.  Co.,  105 
Fed.  Rep.  194  \.citing  18  Encyc.  of  Pl. 
AND  Pr.  381]  ;  Riser  v.  Southern  R.  Co., 
116  Fed.  Rep.  to  14. 

381.    8.  Judgment  Against  a  Surety 


on  the  bond  will  not  be  entered  in  the 
absence  of  a  stipulation  therein  per- 
mitting such  entry,  a  suit  on  the  bond 
being  necessary  in  such  a  case.  Col- 
bum  V.  Hill,  (C.  C.  A.)  103  Fed.  Rep. 
340. 

3§3.  1.  North  American  Transp., 
etc.,  Q).  V,  Morrison,  178  U.  S.  262; 
Arkansas  v.  Kansas,  etc.,  Coal  Co.,  183 
U.  S.  185. 

393.  1.  Rupp  V.  Wheeling,  etc.,  R. 
Co.,  (C.  C.  A.)  121  Fed.  Rep.  825; 
Dougherty  v.  Yazoo,  etc.,  R.  Co.,  (C.  C. 
A.)    122  Fed.  Rep.  205. 

384.  4.  See  Michigan  Stove  Co.  v. 
Waco  Hardware  Co.,  22  Tex.  Civ.  App. 

293. 

385*  4.  Rio  Grande  Western  R.  Co. 
V,  Telluride  Power  Transmission  Co., 
23  Utah  22, 

3§6.  1.  Nelson  v.  Moloney,  174  U. 
S.  164;  Whitcomb  v.  Smithson,  175 
U.  S.  63s,  aMrnting  71  Minn.  216. 

388*  6.  See  Coker  v,  Monaghan 
Mills,  no  Fed.  Rep.  803,  where  an  in- 
junction was  denied,  the  court  saying: 
"  No  case  has  been  found  which  author- 
izes a  Circuit  Court  of  the  United  States 
to  issue  an  injunction  against  a  state 
court  simply  upon  the  ground  that  the 
federal  court  differs  from  the  state 
court  upon  the  legal  question  as  to  the 
removability  of  a  cause.' 
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S91.  44.  Appeal  or  Error  in  State  Courts—^.  Appealability 
OF  Orders  in  Removal  Proceedings — (i)  Of  Order  of 
Removal —  In  G«iieral.  —  See  note  2. 

393*     AoqniesoeiiM  in  Qrd«r  of  JUmoyal.  —  See  note  6. 

394.     (2)  Of  Order  Denying  Application,  —  See  note  2. 

396.  d.  Review  After  Final  Judgment.  —  See  note  2. 

397.  e.  Exceptions  and  Record  on  Appeal  —  Beeord  on 
Appeal.  —  See  note  4. 

399.  45.  Seview  by  United  States  Supreme  Court  on  Error  to 
State  Court  —  Jnrisdiotion  to  Kevlew.  —  See  note  4. 

400.  See  note  2. 

40 1.  46.  Appeal  or  Error  in  Federal  Courts  —  a.  Appeala- 
bility OF  Orders  and  Review  of  Final  Judgment.  —  See 
note  3. 

403,     See  note  3. 

403.  b.  Objection,  Exception,  Assignment  of  Error, 
and  Record.  —  See  notes  i,  2. 

405.  n.  FBOX  OHE  FedEBAL  CoITBT  to  AHOTHEB  —  Bemoval  of 
Orlminal  Frooooding  from  Ono  DiBtriot  to  Another.  —  See  note  2. 


391.  8.  Order  of  State  Court  in  Com- 
plianoe  with  Order  of  Pederal  Coort.  — 
An  appeal  will  not  lie  from  an  order 
of  the  state  court  directing  the  clerk 
to  certify  the  record  to  the  federal 
court  in  pursuance  of  an  order  of  the 
latter  court«  Mayo  v.  Dockery,  127  N. 
Car.  I. 

303.  6.  A  Voluntary  DinniMal  in  the 
Federal  Court  will  prevent  the  plaintiff 
from  having  the  state  court's  action 
in  granting  an  order  of  removal  cor- 
rected on  appeal.  Stephenson  v,  Illinois 
Cent.  R.  Co.,  (Ky.  1903)  75  S.  W.  Rep. 
260. 

394.  2.  Vicksburg  Water-works  Co. 
r.  Vicksburg,  79  Miss.  510. 

396*  2.  Waiver.  —  By  proceeding 
with  his  defense  in  the  state  court 
after  a  denial  of  a  motion  to  remove 
the  cause  to  the  federal  court  a  de- 
fendant is  not  precluded  from  having 
action  of  the  court  reviewed  on  ap- 
peal. Myers  v,  Chicago,  etc.,  R.  Co., 
118  Iowa  312. 

397*  4.  Louisville,  etc.,  R.  Co.  t/. 
Satter-White,  (Tenn.  1904)  79  S.  W. 
Rep.  106,  holding  a  bill  of  exceptions 
necessary. 

399*  4.  Southern  R.  Co.  v.  Allison, 
^Z  U.  S.  Sup.  Ct.  Rep.  713;  Missouri, 
etc.,  R.  Co.  V.  Missouri  R.,  etc.,  Com'rs, 
183  U.  S.  53. 

400,  2.  See  Nelson  v.  Moloney,  174 
U.  S.  164;  Whitcomb  v.  Smithson,  175 
U.  S.  635. 


401,  8.  Cole  V,  Garland,  (C.  C.  A.) 
107  Fed.  Rep.  759. 

403.  8.  See  North  American  Transp., 
etc.,  Co.  V,  Morrison,  178  U.  S.  262; 
Arkansas  v,  Kansas,  etc..  Coal  Co., 
183  U.  S.  185,  which  cases  were  re- 
manded to  the  Circuit  Court  with  direc- 
tion to  remand  to  the  state  court. 

403.  1.  Wirgman  v.  Persons,  (C. 
C.  A.)   126  Fed.  Rep.  449. 

2.  The  Petition  for  Bemoval  is  an  essen- 
tial part  of  the  record  on  writ  of  error 
to  the  Circuit  Court  of  Appeals,  and 
without  it  the  court  will  not  proceed 
to  a  final  adjudication.  Larned  v,  Jen- 
kins, (C.  C,  A.)  109  Fed.  Rep.  100. 

495,  2.  Buffioienoy  of  Froof  of  Guilt. 
—  Evidence  of  probable  guilt  may  not 
be  required  in  the  following  cases:  If 
the  accused  had  been  previously  in- 
dicted in  the  district  in  which  he  is 
wanted,  it  seems  that  it  is  unnecessary 
for  a  magistrate  to  examine  anew  the 
grounds  on  which  a  grand  jury  returned 
an  indictment.  If  the  papers  laid  be- 
fore the  commissioner  show  that  the 
accused  has  had,  in  the  district  from 
which  he  fled  or  in  which  he  is  wanted, 
a  preliminary  hearing,  and  had  been 
held  over,  another  preliminary  trial  is 
unnecessary.  Where  a  bench  warrant 
has  issued,  an  examination  in  regard 
to  probable  cause  may  be  unnecessary. 
Where,  however,  only  a  complaint  has 
been  made  against  the  accused  before 
a  magistrate,  on  which  the  warrant  of 
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406.  See  notes  3,  5. 

407.  See  note  3. 

415.    IT.  Fbom  Ohe  State  Covbt  to  Ahothbb  —  1.  Of  Ciyil 

Causes  — tf.  Authority  AxNd  Grounds  for  Removal  —  Am- 

thority  for  IKamoTaL  —  See  note  4. 


arrest  may  or  may  not  have  been  issued, 
the  accused  is  entitled  to  have  the 
commissioner  hear  evidence  of  proba- 
ble cause.  But  the  verified  complaint 
is   prima  facie   true,   and   further   evi- 


reached  by  the  commissioner.  U.  S. 
V.  Yarborough,  122  Fed  Rep.  293. 

406.  8.  U.  S.  V.  Yarborough,  122 
Fed.  Rep.  293. 

6.  ffo  Removal  until  Valid  Indietment 


dence  from  the  government  should  not     Foond.  —  Stewart   v.   U.    S.,    119    Fed. 


be  required  unless  evidence  offered  by 
or  in  behalf  of  the  prisoner  has  created 
a  substantial  doubt  as  to  the  existence 
of  probable  cause  to  believe  him  guilty. 
U.    S.   V.    Yarborough,    122    Fed.   Rep. 

Indictment  as  Prima  Fade  Cass.  ^  In 
In.  re  Runkle,  125  Fed.  Rep.  996,  it  was 
held  that  an  indictment  which  charged 
on  its  face  a  crime  against  the  United 
States,  established   a  prima  facie  case. 

A  Defendant  Is  Not  (Joncladed  by  the 
Indictment  found  in  the  trial  district, 
but  is  entitled  to  introduce  evidence 
before  the  commissioner  to  show  want 
of  probable  cause.  U.  S.  v.  Green,  100 
Fed.  Rep.  941.  On  review  of  this  case 
by  the  Supreme  Court  on  other  ques- 
tions raised,  the  court  stated  that  it 
was  not  called  upon  to  express  on  opin- 
ion on  the  question  whether  an  indict- 
ment is  conclusive  evidence  of  the  exist- 
ence of  probable  cause.  Green  v,  Hen- 
kel,  183  U.  S.  249,  wherein  it  was  held 


Rep.  89,  holding  that  the  Circuit  or 
District  Courts  may  on  habeas  corpus 
release  the  prisoner  where  he  is  ar- 
rested under  a  warrant  based  solely 
upon  a  fundamentally  defective  indict- 
ment. 

8ni&eienoy  of  Indictment  or  Complaint. 
—  The  commissioner  should  consider 
whether  the  indictment  or  complaint  in 
substance,  not  necessarily  with  any 
technical  accuracy,  alleges  an  offense 
against  the  United  States.  All  doubts 
on  this  subject  should  be  resolved  in 
favor  of  the  government,  especially  as 
these  questions  can  be  raised  before  a 
judge  of  the  district,  either  on  the  ap- 
plication for  the  warrant  of  removal  or 
by  habeas  corpus  proceedings.  Ques- 
tions as  to  the  jurisdiction  of  the  tri- 
bunal to  which  the  removal  i^  sought 
should  be  left  to  the  judges  of  the  dis- 
trict. U.  S.  V.  Yarborough,  122  Fed. 
Rep.  293. 

407.    8.  Kotioe  of  Application  fbr  War- 


that  it  is  not  a  prerequisite  to  taking    rant.  —  The  commissioner  should  in  all 


action  under  the  statute  that  an  in- 
dictment should  have  been  found ;  also 
that  the  finding  of  an  indictment  does 
not  preclude  the  government  from  giv- 
ing evidence  of  a  certain  and  definite 
character  concerning  the  commission  of 
the  offense  by  the  defendants  in  regard 
to  acts,  times,  and  circumstances  which 
are  stated  in  the  indictment  itself  with 
less  minuteness  and  detail. 

Retnrn  by  Commisiioner.  —  The  com- 
missioner should  in  all  cases  transmit  to 
the  judge  a  statement  of  the  proceedings 
had  before  him.  If  the  prisoner  admits 
his  identity,  this  fact  should  be  certified 


cases  apprise  the  accused  of  his  right 
to  be  present  before  the  judge  and  to 
resist  the  application  for  the  warrant 
of  removal.  Notice  of  the  time  and 
place  of  the  application  should  be  given 
to  the  accused,  and  with  the  papers 
laid  before  the  judge  should  be  a  re- 
turn by  the  marshal  showing  when  and 
how  such  notice  was  given.  If  the  ac- 
cused so  desires,  he  should  be  brought 
before  the  judge,  in  order  that  he  may 
personally  take  part  in  resisting  the 
application.  U.  S.  r.  Yarborough,  122 
Fed.  Rep.  293. 
415.    4.  Conitmction  of  Statntee  Au- 


to the  judge.     If  he  denies  that  he  is    thorising  SemoYal.  —  Under  the  Michi- 


the  person  wanted,  the  evidence  heard 
by  the  commissioner  should  be  reduced 
to  narrative  form  and  certified  with  the 
rest  of  the  record.  The  record  certi- 
fied by  the  commissioner  should  include 
all  evidence  heard,  all  papers  considered, 
and    the    statement    of    the    decision 


gan  statute  (Comp.  Laws  Mich.,  9  638) 
providing  for  the  removal  of  a  case 
commenced  in  the  Circuit  Court  for  the 
county  of  Kent  to  the  Superior  Court 
for  the  city  of  Grand  Rapids,  a  case 
in  the  Circuit  Court  on  appeal  from 
a  justice's   court   cannot  be   removed. 
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416.     See  note  i. 

41  y,    b.  Waiver  of  Right  of  Removal.  —  See  note  2. 
430,    h.  Bond  or  Undertaking  — (i)  Necessity  and  Suffi- 
ciency —  Amonnt  of  Bond.  —  See  note  6. 

433.  /.  Order  of  Removal.  —  See  note  i. 

k.  Validity  of  Proceedings  After  Divestiture 
of  Jurisdiction  by  Removal.  —  See  note  3. 

434.  See  note  i. 

435.  n.  Remand  OF  Cause  —  Oroundi  for  B«muid.  —  See  note  2. 

WmlYor  of  Biglit  to  Bemand.  —  See  note  5 . 

496.    0.  Appeal  and  Error.  —  See  note  i. 


Pruyn  v.  Kent  Circuit  Judge,  126  Mich. 
244. 

416.    1.  Estoppel  to  Question  Joriidio- 
tion.  —  A    party    cannot    question    the 


That  Mandamus  Will  Hot  Lie  to  com- 
pel removal,  see  People  v.  Bolte,  (Supm. 
Ct.  Spec.  T.)  71  N.  Y.  Supp.  72* 

Dismissal   Pending   Motion.  —  Where, 


jurisdiction  of  the  court  to  which  a  on  filing  his  answer,  the  defendant 
cause  has  been  removed  where  "  he  ex-  moves  for  an  order  of  removal  and 
pressly  stipulated  for  the  transfer  of  the  tenders  a  bond,  the  court's  jurisdiction 
cause  to  that  court,  and,  it  having  gen-  as  to  all  matters  except  the  removal 
eral  jurisdiction  of  the  subject-matter,  is  temporarily  suspended  pending  de- 
*  ♦  ♦  the  consent  of  the  parties  vested  cision  thereon,  and  a  discontinuance 
it  also  with  jurisdiction  of  their  per-  granted  to  the  plaintiff  in  the  mean- 
sons."  Bosardv.  Powell,  79  Mo.  App.  184.  time  is  improper.     Meisen  v.  Rothfeld, 

417.    8.  New  York  —  Adjournment  by  89  N.  Y.  App.  Div.  447. 
Consent.  —  That  a.  cause  cannot  be  re-        S.  Where  tiie  Order  of  Bemoval  Is  Void 

moved  from  the  Municipal  Court  to  the  for  want  of  power  to  make  it  the  juris- 

City  Court  of  New  York  city  after  the  diction    remains   tmdisturbed   and   may 


defendant  has  consented  to  an  adjourn- 
ment, see  Syms  v,  American  Automo- 


be   exercised   without   the   issuance   or 
service  of  new  process.    Armour  Pack- 


bile  Storage  Co.,   (Supm.  Ct.  App.  T.)  ing  Co.  r.  Howe,  68  Kan.  663. 

43  Misc.  (N.  Y.)   395.     But  see  Solis  434.     1.  Reversed  on  Appeal. —  See 

V.  Balbas,  (Supm.  Ct.  App.  T.)  40  Misc.  Goldman  v.  Jacobs,  (Supm.  (^t.  App.  T.) 

(N.   Y.)   658,  where  it  was  held  that,  38  Misc.  (N.  Y.)  781. 

the  defendant's  demand  for  a  bill  of  435.    2.  A    Cause    Prematurely   Be- 

particulars  not  having  caused  the  ad-  moved    is   properly   remanded.      Slayer 

journment,  the  case  should  have  been  v.  Arnett,   (Ky.   190 1)   62   S.  W.   Rep. 

removed,    a    demand    therefor    having  1031. 


been  made  on  the  return  day. 


Failure  to  Resist  Motion  to  Bemand. 


Adjournment  to  Join  Issue.  — Where  on  —  Where,  after  a  notice  of  motion  to 
the  return  day  the  defendant  obtains  remand,  the  party  notified  does  not  ap- 
an  adjournment  of  the  time  to  join  pear  and  resist,  the  cause  will  be  re- 
issue and  make  a  motion  to  remove,  manded  of  course  without  considering 
the  right  to  remove  is  not  waived,  the  question  of  jurisdiction.  People 
Duke  V.  Caluwaert,  (Supm.  Ct.  App.  T.)  v.  Denman,  28  Colo.  217. 


40  Misc.  (N.  Y.)  62Z. 


6.  Duke    V,    Caluwaert,    (Supm.    Ct. 


Failure  to  Apply  Within  the  Time  Pre-     App.  T.)   40  Misc.   (N.  Y.)   62Z,  sup- 
soribed   by  statute   (in  the  case  at  bar,     porting  the  whole  text  paragraph. 


on  the  call  of  the  calendar)  waives  the 
right  of  removal.  Smissaert  v.  Pru- 
dential Ins.  Co.,  2y  Colo.  339. 


436.    1.    For  Failure  to  Remove   a 

cause  properly  removable  an  appeal  lie; 
Goldman  v.  Jacobs,  (Supm.  Ct.  App.  T.) 


430.    e.  In  New  York.— Leverson  r.  38  Misc.   (N.  Y.)    781. 

Zimmerman,    (Supm.   Ct.   App.   T.)    31  Waiver  of  Bight  to  Appeal.  —  A  de- 

Misc.  (N.  Y.)  642,  citing  and  following  fendant  does  not,  by  defending  in  the 

Mongan  v,   Lehigh  Valley  R.  Co.,   (C.  court    from    which    removal   is   sought, 

PI.  Gen.  T.)   14  Misc.   (N.  Y.)   26,  set  waive  his  right  to  appeal   from   a  de- 


out  in  the  original  note. 


nial  of  his  motion  to  remove.    Leverson 


433*     1.    Goldman  v.  Jacobs,  (Supm.     v.  Zimmerman,  (Supm.  Ct.  App.  T.)  31 
Ct.  App.  T.)  38  Misc.  (N.  Y.)  781.  Misc.  (N.  Y.)  642. 
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RENDITION  AND  ENTRY  OF  JUDG- 
MENTS. 


409. 
4S0. 

431. 
439. 

Term.  - 
433. 
436. 


1.  SBVDlTioir  —  1.  What  Constitutes.  —  See  note  i. 

Ho  Purtlealar  Form  Is  Beqolrod.  —  See  note  I. 
IHitlngniihed  from  Entry.  —  See  notes  3,  4,  5. 
JMj  of  Oonrt  to  Bender.  —  See  note  I. 
Judgment  on  Verdict.  —  See  note  I. 

2.  Time  and  Plaee  of  Bendition  —  a.  Before  Proper 
See  note  2. 

d.  At  Adjourned  Term.  —  See  note  2. 
[/.  Place  of  Rendition.  —  See  note  laJ] 
{£-.  Delayed  Rendition.  —  See  note  i*.] 
6.  Mandamus  to  Compel  Bendition.  —  See  note  7. 


439.  1.  State  v.  Henderson,  164 
Mo.  347,  quoting  18  Encyc.  op  Pl.  and 
Pr.  429. 

430*  1.  See  Morgan  Hastings  Co. 
V.  Gray  Dental  Co.,  xo8  111.  App.  98. 

8.  San  Jose  Ranch  Co.  v.  San  Jose 
Land,  etc.,  Co.,  126  Cal.  322. 

4.  See  Sears  v.  Kilboume,  28  Wash. 

194. 

5.  Sears  v.  Kilboume,  28  Wash.  194; 

Barthrop  v.  Tucker,  29  Wash.  666  [both 
cases  citing  18  Encyc.  of  Pl.  and  Pr. 
430  and  quoting  the  whole  text  para- 
graph] ;  State  v.  Henderson,  164  Mo. 
347.  See  also  Quareles  v.  Seattle,  26 
Wash.  226;   State  v.  Brown,  31   Wash. 

397. 

431,  1.  San  Jose  Ranch  Co.  v.  San 
Jose  Land,  etc.,  Co.,  126  Cal.  322. 

439.  1.  Bevering  v.  Smith,  121 
Iowa  607 ;  Dellenbarger  v.  Hunger,  24 
Ohio  Cir.  Ct.  722. 

Applies  Only  to  Legal  Actions. —Church- 
ill V.  Louie,   135  Cal.  608 

2.  Municipal  Court  of  Hew  York  City. 
—  A  justice  of  the  Municipal  Court  of 
New  York  City  is  required,  except  under 
certain  circumstances,  to  render  judg- 
ment within  fourteen  days  from  the 
time  the  case  is  submitted.  Formerly 
the  time  limit  was  eight  days.  It  has 
been  held  that  the  justice  had  fourteen 
days  in  which  to  render  judgment  where 
the  action  was  commenced  before  and 
tried  after  the  change  in  the  time  limit 


for  the  rendition  of  judgments.  Wal- 
lace V.  Harris,  40  Misc.  (N.  Y.)  216. 
Under  the  fourteen-day  time  limit  it  is 
held  that  unless  a  judgment  is  rendered 
and  delivered  to  the  clerk  within  the 
statutory  time,  the  justice  loses  juris- 
diction of  the  case.  Van  Valis  v,  Char- 
cona,  (Supm.  Ct.  App.  T.)  40  Misc.  (N. 
Y.)   226. 

433.  2.  Hufford  v.  Lewis,  29  Ind. 
App.  202. 

436.  la.  Place  of  Sendition.  —Where 
a  case  was  tried  by  a  judge  from  an- 
other county,  who  made  and  signed  the 
decision  and  decree  in  the  county  from 
which  he  came,  it  was  held  that  no 
irregularity  was  committed  and  that  un- 
til the  decision  and  decree  were  filed 
by  the  clerk  in  the  county  where  the 
action  was  brought  they  were  not  in 
force.  Walter  v.  Merced  Academy  As- 
soc, 126  Cal.  582. 

In  Conover  v.  Wright,  (Neb.  1902)  91 
N.  W.  Rep.  545,  it  was  held  that  a  de- 
cree could  not  be  rendered  in  the  county 
other  than  that  in  which  the  cause  was 
pending,  unless  a  change  of  venue  had 
been  duly  allowed. 

Judgments  Against  Bailroads.  —  In 
Georgia  a  judgment  against  a  railroad 
company  on  a  suit  for  damages  result- 
ing from  an  injury  to  property,  ren- 
dered in  another  county  than  the  one  in 
which  the  cause  of  action  originated, 
is  void  except  in  cases  where  the  suit 
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438-448 


438.    n.  Ehtbt  —  1.  NecesBity  Of —  General  Bule.  —  See  note  i. 

Beaaon  for  This.  —  See  notes  2,  3. 
440.    2.  What  ConBtitutes.  —  See  notes  i,  3. 

443.  4.  Time  of  Entry  —  a.  Statutory  Provisions  as  to 

Time  —  Entry  WitUn  Certain  Time.  —  See  note  I. 
Effect  of  Koneomplianee.  —  See  note  3. 

444.  b.  Entry  Pending  Motion  for  New  Trial.—  See 
note  I. 

445.  c.  Entry  Pending  Stay  of  Proceedings.  —  See 
note  3. 

446.  d.  Entry    in    Vacation  —  (i)  In    General.  —  See 
note  2. 

447.  See  note  i. 

448.  e.  Entry  After  Expiration  of  Judge's  Term.  — 
See  note  i. 


is  brought  in  the  county  where  the 
principal  office  of  the  company  is  located, 
and  it  is  shown  that  the  company  had 
no  agent  in  the  county  where  the  cause 
of  action  originated.  Southern  R.  Co. 
V,  Brock,  115  Ga.  721. 

436.  1^.  Bendition  After  Time  Pre- 
scribed. —  In  Demaris  v.  Barker,  33 
Wash.  200,  it  was  held  that  a  judgment 
rendered  after  the  time  prescribed  was 
not  void  for  want  of  jurisdiction.  But 
in  Lawrence  v.  Cannavan,  76  Conn.  303, 
it  was  held  that  a  judgment  rendered  at 
a  term  after  the  time  prescribed  was 
erroneous  and  irregular. 

7.  See  Mclnemey  v.  Tarvin,  (Ky. 
1903)  T2  S.  W.  Rep.  1 107. 

439*  1.  King  f.  Dickson,  114  Iowa 
160;  Christie  v.  Iowa  L.  Ins.  Co.,  iii 
Iowa  177,  wherein  it  was  held  that 
where  a  judge  filed  with  the  clerk  a 
finding  of  facts  and  conclusions  of  law, 
with  a  direction  to  enter  judgment,  but 


piece  of  paper  and  not  on  the  com- 
plaint. 

443a  !•  Quareles  v.  Seattle,  2^ 
Wash.  22^. 

Presumption  as  to  Time  of  Entry.  — 
As  against  the  pleader,  it  will  be  pre- 
sumed, in  the  absence  of  a  direct  aver- 
ment to  the  contrary,  that  the  entry 
was  made  at  the  same  term  at  which 
the  judgment  was  rendered  and  while 
the  cause  was  in  fieri,  Hord  v,  Brad- 
bury, 156  Ind.  30. 

3.  Contra,  Wheeler  v.  Duke,  (Tex. 
Civ.  App.  1902)  67  S.  W.  Rep.  909,  in 
which  case,  under  a  statute  providing 
that  all  orders,  decrees,  and  judgments 
of  the  probate  court  should  be  nullities 
unless  entered  upon  the  records  of  the 
court  during  the  term  at  which  they 
were  rendered,  an  order  which  was 
not  entered  in  accordance  with  the  stat- 
ute was  held  to  be  void. 

Failure   to   Enter   Judgment   Within 


the  finding  and   conclusions  were   not  Twenty-four    Hours     After    Verdiot.  — 

spread   upon   the   record,   no   judgment  Churchill  v,  Louie,  135  Cal.  608. 

was  constituted.  444.     1.    Hufford  v.  Lewis,  29  Ind. 

2.   See  Pelz  v.  Bollinger,  180  Mo.  252.  App.  202. 

Compare     Wheeler    v.     Duke,     (Tex.  445.    8.    Entry  Without  Disposition 

Civ.     App.     1902)     67     S.     W.     Rep.  of  Motion. —  In  Schmidt  v.  Terry,  11 1 


909. 
8.  State  V.  Henderson,  164  Mo.  347, 

quoting  i8  Encyc.  of  Pl.  and  Pr.  437, 

438. 

440.  1.  The  Filing  Constitutes  the 
Entry  and  makes  the  judgment  effective. 
Quareles  v,  Seattle,  26  Wash.  226.  See 
also  State  v.  Brown,  31  Wash.  397* 

8.  Entry  on  Separate  Paper. — In  Melch- 
ers  V,  Moore,  62  S.  Car.  386,  it  was 
held  that  a  judgment  was  not  void 
because  it  was  entered  on  a  separate 


Fed.  Rep.  290,  where  a  stay  was  granted, 
it  was  held  that  an  entry  of  judgment 
without  a  formal  order  denying  a  motion 
for  a  new  trial  was  improper. 

446.  2.  State  v.  Henderson,  164 
Mo.  347  iquoting  18  Encyc.  op  Pl.  and 
Pr.  446] ;  Pelz  v,  Bollinger,  180  Mo. 
2^2. 

447.  1.  Pelz  V.  Bollinger,  x8o  Mo. 
252. 

44S*  1.  See  Edmonds  v,  Riley,  15 
S.  Dak.  470. 
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449.  6.  Powers  and  Duties  of  Clerk  —  a.  Entry  in  Accord- 
ance WITH  Direction  of  Court  —  Act  of  oierk  Miniiuriai.  —  See 
notes  I,  2. 

4«f0.     Limitation  of  Clerk*a  Powen.  —  See  note  3. 

4t(3.    9.  Effect  of  Failure  to  Enter  —  in  OonaraL  —  See  note  2. 

Diimitial  for  Failoro  to  Enter.  —  See  note  3. 

494.     10.  Entry  Without  Written  Decision.  —  See  notes  i,  2. 
4«I6.     12.  Beading  of  Entry  in  Court.  —  See  note  3. 
457.    13.  Signature  —  ^1.  General  Rule  as  to  Time  and 
Place.  —  See  note  i. 

459.  m  Eehditioh  akd  Ehtbt  of  Jiidomevts  Nwc  pbo 
Tunc  —  2.  Power  of  Court  —  in  General.  —  See  notes  i,  2. 

Power  Inherent.  —  See  note  5- 

460.  3.  Bendition  Nunc  pro  Tunc  —  a.  When    Proper  — 

(l)  General  Rule  —  Gate  Knit  Be  Bipe  for  Judgment.  — See  note  3. 
(2)  Delay  by  Act  of  Court  —  In  General.  —  See  note  4. 
Applioation  of  Bnle  — -  Death  of  Party.  —  See  note  I. 
Decision  to  Be   Ooyemed   by  Gironmstanooe  of   Eaeh  Case.  —  See 


461. 
469. 

note  3. 
463. 


(3)  Delay  by  Act  of  Adversary  —  (a)  Xotion  in  Arrest  or  for 


New  Trial,  Etc.  —  Beaton  for  Bnle.  —  See  note  2. 


449.  1.  See  Ingwaldson  v.  Olson, 
79  Minn.  252. 

Expreei  Direction  from  Court.  —  "  The 
clerk  of  a  court  who  enters  a  judg- 
ment ♦  ♦  ♦  without  an  order  from 
the  court  is  guilty  of  a  monstrous 
usurpation  of  authority  and  one  which 
might  have  ruinous  consequences." 
Decker  v.  St.  Louis,  etc.,  R.  Co.,  92  Mo. 
App.   50. 

The  Conrt  Has  Power  to  Beoall  an  Order 
made  through  inadvertence,  before  the 
clerk  has  filed  it  or  entered  it  upon 
the  journal.    State  v.  Brown,  31  Wash. 

397. 

8.  See  Rothschild  v.  Knight,  176 
Mass.  48. 

450.  8.  Decker  v,  St.  Louis,  etc., 
R.  Co.,  92  Mo.  App.  50. 

453.  2.  Compare  Oiristie  V.  Iowa 
L.  Ins.  Co.,  Ill  Iowa  177. 

8.  Appeal  DiimiMod.  —  Metzger  v. 
Morley,  184  111.  81,  afRrming  83  111. 
App.  113. 

454.  I.  See  Bumham  v.  Denike,  54 
N.  Y.  App.  Div.  132;  Lentschner  v. 
Lentschner,  80  N.  Y.  App.  Div.  43. 

9.  Compare  Edmonds  v.  Riley,  15  S. 
Dak.  470. 

459.  8.  Richardson  v.  Turner,  52 
La.  Ann.  16 13,  holding  that  it  is  essen- 
tial   that    judgments    should    be    read 


in  open  court  and  that  where  it  does 
not  appear  from  their  recitals,  or  from 
the  court's  minutes,  that  they  have  been 
read,  they  will  be  set  aside  by  the  ap- 
pellate court. 

457.  1.  Beoeiiity  of  Votioe.  —  In 
White  Crest  Canning  Co.  v.  Sims,  30 
Wash.  374,  it  was  held  that  the  court 
did  not  err  in  signing  a  judgment  on 
the  day  of  rendition,  without  notice  to 
the  losing  party. 

450.  1.  Dawson  v.  Waldheim,  89 
Mo.  App.  245;  Hocks  V.  Sprangers,  113 
Wis.  123. 

2.  See  Hocks  v,  Sprangers,  113  Wis. 
123. 

6.  Fisk  V,  Osgood,  (Neb.  1901)  96  N. 
W.  Rep.  237.  See  also  Hocks  v, 
Sprangers,  113  Wis.  123. 

460.  8.  Hocks  v.  Sprangers,  Z13 
Wis.  123. 

4.  Dawson  v.  Waldheim,  89  Mo.  App. 
245,  citing  18  Encyc.  of  Pl.  and  Pr- 
460. 

461.  1.  Seymour  v.  O.  S.  Richard- 
son Fueling  Co.,  205  111.  77,  reversing 
103  111.  App.  625;  Hocks  V.  Sprangers, 
113  Wis.  123. 

469.  8.  Dawson  v.  Waldheim,  89 
Mo.  App.  245. 

463.  2.  Hocks  r.  Sprangers,  113 
Wis.   123. 
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464.    b.  When  Not  Proper  —  in  ctonerai.  —  See  note  5. 

4.  Nunc  pro  Tone  Entry  of  Judgment  PreviouBly  Bendered 
—  a.  When  Proper  —  (i)  In  General.  —  See  note  6. 
46«S.     (3)  Previous  Act  of  Court  Essential,  —  See  note  3. 

466.  (4)  Entry  as  Affected  by  Rights  of  Third  Persons  — 
Mnit  Hot  Prctjudioa  Sighti  of  Innocent  Partlei.  —  See  note  I. 

Entry  on  Conditions  EzproMod  or  Implied.  —  See  note  2. 

467.  b.  Basis  of   Entry  — (i)  Evidence    of  Rendition  — 
Heoetiity  For.  —  See  note  I. 

Syidence  Should  Be  in  Writing.  —  See  notes  2,  3. 


4M«  ff.  See  Hocks  v.  Sprangers, 
X13  Wis.  123. 

6.  Illinois.  —  Metzger  v.  Morley,  197 
111.  208,  aMrming  99  111.  App.  280; 
Metzger  v.  Wooldridge,  197  111.  362, 
affirming  99  111.  App.  283;  Lanyon 
V.   Michigan    Buggy   Co.,    94   111.   App. 

243. 

Missouri.  —  Wand  v.  Ryan,  166  Mo. 
646;  Williams  v.  Silvey,  84  Mo.  App. 
433 ;  Becker  v.  Schutte,  85  Mo.  App.  57 ; 
Bishop  V.  Seal,  92  Mo.  App.  167. 

Nebraska.  —  Ackerman  v.  Ackerman, 
61  Neb.  72;  Morrill  v.  McNeill,  (Neb. 
1901)  91  N.  W.  Rep.  601 ;  Fisk  v.  Os- 
good, (Neb.  1 901)  96  N.  W.  Rep.  237. 

Texas.  —  Texas  Land,  etc.,  Co.  v. 
Winter,  93  Tex.  560. 

Virginia.  —  Powers  v.  Carter  Coal, 
etc.,   Co.,   100  Va.  450. 


placing  in  proper  form  on  the  record 
the  judgment  that  had  been  previously 
rendered,  to  make  it  speak  the  truth." 
Wilmerding  v.  Corbin  Banking  Co.,  126 
Ala.  268.  See  also  Williams  v.  Silvey, 
84  Mo.  App.  433. 

466.  1.  Stai  v.  Selden,  87  Minn. 
271.  See  also  Sears  v.  Kilboume,  28 
Wash.  194. 

3.  Powers  v.  Carter  Coal,  etc.,  Co., 
100  Va.   450. 

467.  1.  Young  v.  Young,  165  Mo. 
624 ;  Dawson  v.  Waldheim,  89  Mo.  App. 
245. 

2.  See  Ackerman  v.  Ackerman,  61 
•  Neb.  72,  wherein  it  was  said :  "  This 
court  ♦  *  ♦  has  adopted  the  rule, 
which  seems  the  better  one,  that  in  the 
exercise  of  its  powers  of  correction 
of  its  records  the  court  is  not  confined 


Washington.  —  Sears  v.  Kilboume,  28    to  an  examination  of  the  judge's  minutes 


Wash.   194. 

Rnle  Applioable  to  Criminal  Casei.  — 
People  V.  Ward,  141  Cal.  628. 

Where  Entry  Wonid  Be  Vain  and  Use- 
lees,  the  order  in  question  having  be- 
come void  under  a  statutory  provision 
that  judgments  and  orders  of  the  class 
to  which  it  belongs  shall  be  nullities 
unless  entered  during  the  term  of  rendi- 
tion, or  being  void  for  other  reasons, 
entry  nunc  pro  tunc  is  properly  refused. 
Wheeler  v.  Duke,  (Tex.  Civ.  App.  1902) 
67  S.  W.  Rep.  909. 

465.  8.  Littlejohn  v.  Arbogast,  86 
III.  App.  505;  Birdsell  Mfg,  Co.  v.  In- 
dependent Fire-Sprinkler  Co.,  87  111. 
App.  443 ;  Graham  Paper  Co.  v.  Wohl- 
wend,  116  Iowa  358;  Young  v.  Young, 
165  Mo.  624;  Williams  v.  Silvey,  84 
Mo.  App.  433 ;  Bishop  v.  Seal,  92  Mo. 
App.   167. 

**  The  Oljeot  of  a  Judgment  Nnno  pro 
Tone  is  not  the  rendering  of  a  new 
judgment  and  the  ascertainment  and 
determination  of  new  rights,  but  is  one 


or  written  evidence,  but  it  may  proceed 
upon  any  satisfactory  evidence." 

3.  Leonis  v.  Leffingwell.  126  Cal.  369; 
Metzger  v.  Morley,  197  111.  208,  afHrm- 
ing  99  III.  App.  280 ;  Metzger  v.  Woold- 
ridge,  197  111.  362,  affirming  99  111.  App. 
283;  Young  V.  Young,  165  Mo.  624; 
Burnside  v.  Wand,  170  Mo.  531 ;  Daw- 
son V.  Waldheim,  89  Mo.  App.  245 ; 
Bishop  V.  Seal,  92  Mo.  App.  167 ;  Boyn- 
ton  V.  Crockett,  12  Okla.  57;  Wheeler 
V.  Duke,  (Tex.  Civ.  App.  1902)  67  S. 
W.  Rep.  909. 

If  the  Beoord  Fnmishei  the  Xeane 
of  correction  the  court  may  order  the 
amendment  without  further  proof.  Peo- 
ple V.  Ward,  141  Cal.  628. 

The  Kinntee  of  the  Judge,  though  not 
properly  any  part  of  the  record  in  a 
case,  are  sufficient  to  authorize  the 
entry  of  an  order  or  judgment  nunc  pro 
tunc.  Metzger  v.  Morley,  197  III.  208, 
affirming  99  111.  App.  280.  See  also 
Metzger  v.  Wooldridge,  197  111.  36a, 
affirming  99  111.  App.  283. 
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468.  (2)  Evidence  of  Nature  of  Judgment  and  Relief  Afforded 

—  (a)  Written  Eyidenoe.  —  See  notes  I,  2. 

469.  (b)  Parol  Evidenoe.  —  See  note  2. 

470.  c.  Proceedings  to  Obtain  Entry  Nunc  pro  Tunc 

—  (3)  Application  —  Time  of  AppUeation.  —  See  note  4. 

471.  d.  Effect  of  Nunc  pro  Tunc  Entry.  —  See  note  2. 

473.  IV.  JuBOMEKT  Boll  —  5.  Bequuites  and  Contents  —  a. 
In  General.  —  See  note  5. 

474.  See  note  i. 

b.  Evidence  of  Jurisdiction.  —  See  notes  2,  3. 
479.  /  Papers    Materially   Affecting   Judgment.— 

See  note  4. 
481.    m.  Amendments.  —  See  note  i. 

6.  Signature.  —  See  note  2. 

V.  JXTDGMEVT  DOCKET  —1.  Beflnition  and  Natnre.  —  See 
note  6. 

46§*     1.    Page    v.    Chapin,    8o    Mo.  in  an  envelope  indorsed  with  the  name 

App.   159.  of  the  cause. 

3.   Page  V.  Shields,  102  111.  App.  575;  Bight  to  Pcnonal  Exeoutioii  —  TTnaii- 

Page  V.  Chapin,  80  Mo.  App.  159;  Bums  thoriied  Entry. —  In    Bacon    v.    Gross- 


V,  Sullivan,  90  Mo.  App.   i ;  Bishop  v. 
Seal,  92  Mo.  App.  167. 

Daring  the  Term,  but  not  thereafter, 
an  entry  may  be  made  upon  the  judge's 
recollection  or  knowledge.  Williams  v. 
Silvey,  84  Mo.  App,  433.  See  also 
Becker  v.  Schutte,  85  Mo.  App.  57.  And 
as  to  the  control  of  the  court  over  its 
judgments  during  the  term,  see  gen- 
erally Opening,  Amending,  and  Vacat- 
ing Judgments. 

469.  2.  See  Indianapolis,  etc.,  Rapid 
Transit  Co.  v,  Andis,  (Ind.  App.  1904) 
72  N.  E.  Rep.  14s ;  Boynton  v.  Crockett, 
12  Okla.  57. 

470.  4.  Time  of  Filing  Motion.  — 
In  Indianapolis,  etc.,  Rapid  Transit  Co. 
V.  Andis,  (Ind.  App.  1904)  72  N.  E. 
Rep.  145,  it  was  held  that  the  motion 
need  not  be  filed  before  the  notice  is 


mann,  90  N.  Y.  App.  Div.  204,  it  was 
held  that  a  county  clerk  had  no  right 
to  insert  in  the  judgment  roll  a  state- 
ment that  the  cause  of  action  entitled 
the  plaintiff  to  an  execution  against 
the  person  of  the  defendant. 

2.  Matter  of  Scharmann,  49  N.  Y. 
App.  Div.  278.  See  also  Stai  v.  Seiden, 
87  Minn.  271. 

8.  Proof  of  Service  of  Snmmone.  —  In 
Matter  of  Scharmann,  49  N.  Y.  App. 
Div.  278,  it  was  held  that  where  a 
judgment  roll  did  not  contain  proof  of 
the  service  of  the  summons,  it  was 
insufficient  to  authorize  an  order  against 
an  administrator  to  pay  the  judg- 
ment. 

479.  4.  Rapid  City  First  Nat.  Bank 
V.  McGuire,  12  S.  Dak.  226. 

4§1.     1.  Amendment  on  Filing  of  Be- 


served,  nor  at  any  specified  time  pre-     mittltnr.  —  Where  a  judgment  exceeds 


ceding   the   date   named   in   the   notice 
for  making  the  motion. 

471.  2.  Operation  on  Judgment  En- 
tered. —  A  nunc  pro  tunc  entry  takes 
the  place  of  the  judgment  entered,  and 
the  latter  is  not  required  to  be  expunged 
from  the  record.  Williams  v,  Silvey, 
84  Mo.  App.  433. 

473.  6.  See  Rapid  City  First  Nat. 
Bank  v.  McGuire,  12  S.  Dak.  226. 

474.  1.  Failure  to  Attach  Papers. — 
In  Melchers  v.  Moore,  62  S.  Car.  386, 
it  was  held  that  a  judgment  was  not 
void  because  the  clerk  did  not  attach 
all  the  papers  together,  but  placed  them 


the  amount  claimed  and  the  court 
amends  the  judgment  on  the  filing  of  a 
remittitur,  the  judgment  file  should 
state  that  the  judgment  was  amended  by 
order  of  court,  and  specify  the  amount 
to  which  it  was  remitted.  Brown  v. 
Woodward,  75  Conn.  254. 

2.  Effect  of  Signatore.  —  In  Egaard  v. 
Dahlke,  109  Wis.  366,  it  was  held  that 
where  a  judgment  appeared  in  the 
record  as  "by  the  court,"  its  signature 
by  the  clerk  was  merely  his  certificate 
that  it  was  entered  by  the  court. 

6.  See  Morgan  Hastings  Co.  v.  Gray 
Dental  Co.,  108  III.  App.  98. 
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489.    3.  Vecetsity  —  a.  Docketing  Essential  to  Consti- 
tute Lien  —  (i)  In  General.  —  See  note  4. 
485.    6.  By  Whom  Entry  Hade.  —  See  note  2. 

489.  4.  See  Bernstein  v,  Schoen-  4M.  8.  See  Folkenon  v.  Taylor, 
feld,  81  N.  Y.  App.  Diy.  171;  Fulker-  100  Va.  426,  discussiiig  also  the  neces- 
8on  V.  Taylor,  102  Va.  314.  sity  of  indcxixig. 
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497.  n.  Vatvbe  of  Agtiov  —  in  CtoMni.  —  See  notes  3, 4. 
OljMt  of  EepleTin.  —  See  notes  7,  8. 

498.  QnMtion  in  Imim.  —  See  notes  i,  2. 
Eeplovla  Ii  GIyII  Aetlon.  —  See  note  3. 
AoUon  Ez  Delicto.  —  See  note  4. 

Form  of  AoUon.  —  See  note  6. 

499.  Change  of  Vatnre  of  Aotion.  —  See  note  I. 

III.  JUBISDICTIOV  —  1.  In  General  —  Extends  to  What  Prop- 
erty. —  See  note  3. 

500.    2.  JoriBdiotional  Amount  —  dr.  Statutory  Provisions. 
—  See  note  i . 


497.  S.  In  Georgia  a  modified  ac- 
tion of  trover  is  substituted  for  replevin. 
Mitchell  V,  Georgia,  etc.,  R.  Co.,  ixx 
Ga.  763. 

4.  Cartwright  v.  Smith,  104  Tenn. 
689 ;  Schlessinger  v.  Cook,  9  Wyo.  256. 

7.  Cathey  v,  Bowen,  70  Ark.  348; 
Penton  v,  Hansen,  13  Okla.  450;  War- 
ren V.  Leiter,  24,  R.  I.  36.  See  also 
La  Vie  v.  Crosby,  43  Oregon  61  a. 

e.  Cathey  v,  Bowen,  70  Ark.  348; 
Walters  v.  Ratliff,  xo  Okla.  262, 

Title  and  Eight  of  PoMoiilon  Only  Qqm- 
tiona. —  Schlessinger  v.  Cook,  9  Wyo. 
256. 

498.  1.  Hilman  v.  Brigham,  117 
Iowa  70 ;  Suckstorf  v,  Butterfield,  (Neb. 
X903)  96  N.  W.  Rep.  654.  See  also 
Nunn  V.  Bird,  36  Oregon  5x5;  Cart- 
wright  V.  Smith,  X04  Tenn.  689 ;  Schles- 
singer V.  Cook,  9  Wyo.  256. 

5.  Where  Property  If  Vot  Taken  on 
Writ.  —  Where  seiiure  under  the  writ 
is  accordingly  dispensed  with,  the  plead- 
ings and  issues  are  the  same  as  in  any 
other  action  of  replevin,  and  the  de- 
struction of  the  property  sought  pend- 
ing suit  is  immaterial  if  it  existed  at 
the  time  when  the  writ  issued.  Bishop, 
etc.,  Co.  V.  Keffer,  69  N.  J.  L.  47.  See 
also  Fergus  v.  Gagnon,  (Neb.  X903)  93 
N.  W.  Rep.  146.  But  see  Edwards  v. 
Eveler,  84  Mo.  App.  405. 

The  Eight  to  an  Offloe  cannot  be  tried 
in  an  action  of  replevin  for  personalty 
belonging  to  a  corporation.  Standard 
Gold  Min.  C6.  v,  Bytn,  31  Wash.  xoo. 


8.  Aetion  nnder  Godo.  —  The  statutory 
action  of  replevin  allows  the  determina- 
tion of  both  legal  and  equitable  rights. 
McFadyen  v.  Masters,  xi  Okla.  x6. 

Wrong  Name. —  It  is  futile  as  well 
as  incorrect  to  denominate  an  ordinary 
action  of  replevin  "  an  action  against 
an  officer  for  misconduct  in  office,"  in 
attempting  to  raise  a  question  of  juris- 
diction. Walters  v.  Ratliff,  10  Okla. 
a63. 

4.  Christy   v.   Ashlock,   93    111.    App. 

651. 

6.  Aotion  in  Eem. —  In  Rhode  Island 
the  action  is  so  far  a  proceeding  in  rem 
that,  unless  the  res  has  actually  been 
seized  by  the  officer,  there  is  no  case 
before  the  court.  The  action  will  not 
lie  simply  on  a  writ  of  summons.  War- 
ren V.  Leiter,  24  R.  I.  36. 

499.  1.  Aetion  for  Damages  Only.  — 
Under  the  code,  where  the  property 
claimed  has  not  been  taken  or  has  been 
returned  to  the  defendant  for  want  of 
the  plaintiff's  undertaking,  the  action 
may  proceed  as  one  for  damages  only. 
Fergus  v.  Gagnon,  (Neb.  1903)  93  N. 
W.  Rep.  X46.  See  also  Heidiman- 
Benoist  Saddlery  Co.  v.  Schott,  59  Neb. 
20;  Sloan  V.  Fist,  (Neb.  1902)  89  N. 
W.  Rep.  760.  And  in  such  case  the 
action  is  in  effect  one  in  trover.  Ulrich' 
V.  McConaughey,  63  Neb.  10.  See  also 
Schrandt  v.  Young,  62  Neb.  254. 

8.  Warren  r.  Leiter,  24  R.  L  36. 

M9«  1.  In  New  York  the  test  is  the 
value  of  the  property,  irrespective  of 


642 


Vol.  XVIII. 


REPLEVIN. 


SOO-SOff 


ffOO.     In  JttstioM'  Oonrti.  —  See  note  2. 

SOI.     SzseM  of  Jnrisdlotioiua  Amount.  —  See  note  5. 

b.  How  Amount  in  Controversy  Ascertained.  — 

See  note  7. 

SOS.    IT.  Vehub  —  1.  Whether  Action  Is  Local  or  Traniitorr 
—  Yiow  tliat  Aotion  Ii  LocaL  —  See  note  i. 

504.  AUogntion  of  Vonno.  —  See  note  4. 

505.  V.  Fabtisb  —  1.    In    General  —  loit    of   FnrtlM.  —  See 
note  4. 


the  amount  of  damages  awarded  for  de- 
tention aside  from  such  value.  Barnard 
V.  Devine,  (Supm.  Ct.  App.  T.)  34  Misc. 
(N.  Y.)    182. 

600.  S.  See  generally  the  following 
cases  in  the  various  jurisdictions :  Mil- 
ler V,  Graf,  14  Colo.  App.  167 ;  Robinson 
V.  Bon  jour,  16  Colo.  App.  458 ;  Allen  v. 
Frederick,  2IS  Ind.  App.  430;  Zeisler 
V.  Bingman,  9  Kan.  App.  447 ;  McCor- 
mick  Harvesting  Mach.  Co.  v.  Hill,  104 
Mo.  App.  544 ;  Fergus  v.  Gagnon,  (Neb. 
1903)  93  N.  W.  Rep.  146;  Young  v, 
Carey,  (County  Ct.)  29  Misc.  (N.  Y.) 
378;  Barnard  v,  Devine,  (Supm.  Ct. 
App.  T.)  34  Misc.  (N.  Y.)  18a;  Widber 
V.  Benjamin,  75  Vt  152. 

Conenrront  Juisdiotlon  of  Jnitloo  and 
IHitriot  COTirts. —  In  Kansas  it  is  held 
that  the  District  Courts  and  justices' 
courts  have  concurrent  jurisdiction  of 
cases  within  the  jurisdictional  limit  of 
justices.  Zeisler  v.  Bingman,  9  Kan. 
App.  447. 

501.  5.  Gortlfloatlon  to  tho  Diitriet 
Oonit  is  proper  in  Nebraska  where  the 
amount  exceeds  the  justice's  jurisdic- 
tion. Fergus  v,  Gagnon,  (Neb.  1903) 
93  N.  W.  Rep.   146. 

7.  Whoro  Appraised  Value  of  Property. 
—  Selby  V,  McQuillan,  59  Neb.  158,  a 
case  arising  prior  to  the  enactment  of 
Laws  Neb.  1899,  c  92,  which  changed 
the  rule. 

Tho  Joinder  of  Several  Cansea  of  action 
in  one  complaint,  each  within  the  juris- 
diction of  the  United  States  Commis- 
sioners' Courts  in  the  Indian  Territory, 
with  ju(lgments  upon  each  of  them  and 
the  aggregation  of  the  several  sums 
awarded  into  one  judgment,  is  within 
the  jurisdiction  of  such  courts,  even 
though  such  combined  judgment  be  for 
a  sum  in  excess  of  their  jurisdiction. 
Harris  v.  Castlebcrry,  3  Indian  Ter.  576. 

In  Yormont  the  jurisdiction  depends 
on  the  valuation  of  the  property  re- 
plevied as  agreed  upon  between  the  par- 
ties, or,  in  default  of  such  agreement. 


on  the  appraisal.    Widber  v.  Benjamin, 
75  Vt.  152. 

603.  1.  In  Oregon  replevin  must  be 
brought  in  the  county  in  which  the 
property  is  unlawfully  held  at  the  time 
when  the  action  is  instituted.  Byers 
V.  Ferguson,  41  Oregon  77. 

In  Utah,  if  the  complaint  states  a 
cause  of  action  in  the  detinet,  the  venue 
should  be  laid  where  the  plaintiff  made 
his  demand  for  the  property  in  question. 
Nebeker  v.  Harvey,  21  Utah  363. 

504.  4.  Yenno  Is  Jnrisdiotlonal.  — 
Byers  v.  Ferguson,  41  Oregon  77, 
wherein,  however,  a  recital  by  implica- 
tion was  held  to  be  sufficient. 

M5.  4.  Mitchell  v.  Georgia,  etc.,  R. 
Co.,  Ill  Ga.  760,  citing  18  Encyc.  of 
Pl.  and  Pa.  505.  See  also  the  follow- 
ing cases: 

Illinois.  —  Christy  v.  Ashlock,  93  111. 
App.  651. 

Kansas.  —  Pitman  v,  Baumstark  63 
Kan.  69. 

Nebraska.  —  Meyer  v.  Plattsmouth 
First  Nat.  Bank,  63  Neb.  679.  See 
further,  Heidiman-Benoist  Saddlery  Co. 
V,  Schott,  59  Neb.  20. 

New  York,  —  Pracht  v.  (junn,  69  N. 
Y.  App.  Div.  396.  And  see  Burdick  v. 
Chesebrough,  94  N.  Y.  App.  Div.  532. 

Oregon.  —  La  Vie  v.  Tooze,  43  Ore- 
gon 590;  La  Vie  v.  Crosby,  43  Oregon 
612;  Jenkins  v.  Ontario,  44  Oregon  72, 

Rhode  Island.  —  Thompson  v.  Dyer, 
25  R.  I.  321. 

Vermont.  —  Farrar  v.  Bell,  73  Vt 
342. 

See  further  Kellogg  v.  Burr,  126  Cal. 
38;  Fell  V.  Taylor,  2  Penn.  (Del.)  372; 
Myers  v.  Lingcnfelter,  81  Mo.  App. 
251 ;  Feller  v.  McKillip,  100  Mo.  App. 
660 ;  Mexico  First  Nat.  Bank  v.  Rags- 
dale,   158  Mo.  668. 

Pflfty  Defendant. —  To  the  same  effect 
as  Rose  v.  Cash,  58  Ind.  278,  set  out 
in  the  original  note,  see  Engel  v.  Dado, 
66  Neb.  400.  See  also  Moran  v.  Morrill, 
78  N.  Y.  App.  Div.  440. 
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Plaintiff —  in  Hum  of  Troitot.  — 


507.    2.  Snumeration  of 
See  note  2. 

Atttlon  far  JJw$  of  AhoUmt.  —  See  note  3. 

MortgagoM.  —  See  note  4. 
j|08«     Tonanti  in  Oonimon.  —  See  notes  2,  3. 

Joint  Tonanto.  —  See  note  4. 
ff09,    3.  Officers  as  Befendants.  —  See  note  3. 
ff  lO.    6.  Intervention  and  Snbstitntion.  —  See  note  5. 


Ordor  Agslnst  Ono  Vot  Party  to  Bolt.  — 

Sec  Pracht  v,  Gvarn,  69  N.  Y.  App.  Div. 

396. 

A  Mortgagoo  of  Land  cannot  maintain 
replevin  for  property  removed  there- 
from and  claimed  by  him  to  be  fixtures, 
until  the  equities  of  the  mortgagor  have 
been  adjusted  and  foreclosed.  Moore 
V,  Moran,  64  Neb.  84. 

Aa  Aarignor  of  goods  fraudulently 
bought  is  not  a  necessary  party  defend- 
ant to  an  action  in  replevin  against  his 
assignee  to  recover  the  goods.  Kansas 
Moline  Plow  Co.  v.  Wayland,  81   Mo. 

App.  305. 
Aa  OIJMtion  tot  a  Dofoet  of  PartiM  is 

waived  if  not  taken  by  demurrer  or 
answer.    Engel  v.  Dado,  66  Neb.  400. 

M7*  S.  Mayer  v.  Columbia  Sav. 
Bank,  86  Mo.  App.  108. 

S.  Mitchell  V.  Georgia,  etc,  R.  Co., 
Ill  Ga.  760,  citing  18  Encyc.  op  Pl. 
AND  Ps.  SP7, 

4.  Aultman  Co.  v.  McDonough,  no 
Wis.  263,  Compare  Thompson  v.  Dyer, 
2$  R.  I.  3^x« 

As  Against  a  Stranger,  a  mortgagee 
in  possession  may  maintain  replevin  be- 
fore any  mortgage  conditions  be  broken. 
As  against  the  mortgagor  generally  he 
cannot  do  so  before  condition  broken. 
Meyer  v,  Plattsmouth  First  Nat.  Bank, 
63  Neb.  679* 

fta§.  8.  Fell  V.  Taylor,  2  Penn. 
(Del.)  372;  Smith-McCord  Dry-goods 
Co.  V.  Burke,  63  Kan.  740.  See  also 
Burdick  v.  Chesebrough,  94  N.  Y.  App. 
Div.  532. 

Where  Ho  Flea  In  Abatement  for  the 
nonjoinder  of  tenants  in  common  is  set 
up,  such  objection  cannot  later  be  raised 
under  the  general  issue.  Brown  v. 
Ravenscraft,  88  Md.  216. 

5.  Smith-McCord  Dry-goods  Co.  v. 
Burke,  63  Kan.  740. 

4.  Fell  r.  Taylor,  2  Penn.  (Del.)  372 ; 
Bain  v.  Trixler,  24  Ind.  App.  246. 

Bole  Poeseesion. —  Pitman    v. 
stark,  63  Kan.  69. 


fflMI*  S.  Jenkins  v.  Ontario,  44  Ore- 
gon 72.  See  also  Moore  v.  Ewbanks, 
66  S.  Car.  374. 

Where  the  Property  Is  Left  in  the 
Defendant's  Custody  by  the  officer  seizing 
it,  such  defendant  may  be  made  sole 
defendant  in  replevin  therefor,  though 
the  officer  is  a  proper  codefendant.  En- 
gel  V,  Dado,  66  Neb.  400.  See  also 
Christy  V.  Ashlock,  93  111.  App.  651, 
cited  in  the  preceding  case. 

510.  6.  (Hiadron  First  Nat.  Bank 
V.  Hughes,  (Neb.  1902)  92  N.  W.  Rep. 
986;  Pracht  V.  Gunn,  69  N.  Y.  App. 
Div.  396.  See  also  Joshua  Hendy  Mach. 
Works  V.  Dillon,  135  Cal.  9;  Newton 
V.  Round,  109  Iowa  286.  Compare 
Schmitt,  etc.,  Co.  v.  Mahoney,  60  Neb.  20. 

Sabstitntion  for  Plaintiff  Denied.  —  The 
court  may  require  a  new  bond  from 
the  assignee  of  the  plaintiff's  cause  of 
action,  as  a  condition  of  his  substitu- 
tion as  plaintifiF.  Kreibohm  v.  Yancey, 
154  Mo.  67. 

SnhstitnUon  for  Defondant  Improper.— 
Of  similar  effect,  tmder  the  Montana 
statute,  to  the  case  cited  in  the  original 
note,  see  State  v.  District  Ct.,  28  Mont 

445- 

Intervention  of  Assignee.  —  The  inter- 
est of  the  intervening  assignee  may  date 
from  a  time  after  the  commencement  of 
the  action.  Michaelis  v,  Towne,  51  N. 
Y.  App.  Div.  466. 

Compnlsory  Chibstitntion.  —  A  third 
person  cannot  be  substituted  against 
his  will  for  a  fictitious  codefendant 
where  his  claim  was  known  to  the  plain- 
tiff at  the  institution  of  the  suit  and 
where  such  substitution  would  have  the 
effect  of  depriving  fiim  of  opportunity 
to  challenge  the  plaintiffs  undertaking. 
Hochman  v.  Hauptman,  76  N.  Y.  App. 
Div.  72,  followed  in  (joldstein  v, 
Shapiro,  85  N.  Y.  App.  Div.  83. 

AnUnneoesssryPartylcannot  be  brought 
in  on  the  mere  application  of  the  plain- 
Baum-  tiff.  (Goldstein  v.  Shapiro,  85  N.  Y.  App. 
Div.  83. 
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ffll.    TI  Apfidatit  — 1.  NeceMity  and  Office  of  Affidavit  — 

OfUM  of  AAdETit  In  Jnitlee's  Court.  —  See  note  3. 
Ai  Condition  Prooodont.  —  See  note  4. 
fflS.     See  note  i. 

Proooedings  Vot  Void  bnt  Yoidkble.  —  See  note  2. 

513.  2.  Bequisites  and  Sufficiency  —  b.   COMPLIANCE  WITH 
Statute.  —  See  note  2. 

51 4.  c.  Averments  upon  Information  and  Belief.  — 

See  note  i. 

e.  Description  of  Property.  —  See  note  5. 

818.     Yarianoe  Botwoon  Affldayit  and  Writ.  —  See  note  I. 

/.  Averment  of  Value  of  Property.  —  See  note  2. 


Morolj  Tiling  Consent  —  Where  six 
months  after  a  replevin  action  was  com- 
menced, a  proposed  intervening  party 
files  his  consent  to  be  made  a  defendant 
therein,  together  with  the  consents  of 
the  original  parties  to  such  interven- 
tion, but  the  court  takes  no  action  there- 
upon, the  judgment  may  properly  order 
such  a  party  to  be  dropped  from  the 
action.    Harrison  v.  Clark,  74  Conn.  18. 

Tha  Pailnre  of  an  Intervener  to  De- 
mand Belief  to  which  he  may  be  entitled 
in  the  action  of  replevin  will  be  deemed, 
in  Iowa,  a  waiver  of  the  right  to  re- 
cover it  in  another  action.  Newton  v. 
Round,  109  Iowa  286. 

Vew  York  —  Aa  to  the  Bight  of  a  Third 
Penon  claiming  the  property  to  redeem 
it  from  the  ofBcer,  see  Pracht  v,  Gunn, 
69  N.  Y.  App.  Div.  396. 

611*  8.  Harris  v.  Castleberry,  3  In- 
dian Ter.  576 ;  Fergus  r.  Gagnon,  (Neb. 

1903)  93  N.  W.  Rep.  146.  See  also 
Olson  V,  Peabody,  (Wis.  1904)  99  N. 
W.  Rep.  458. 

Prereqniaitea  of  .Jurisdiction.  —  In  sup- 
port of  the  first  paragraph  of  the  orig- 
inal note  see  Armour  r.  Arres,   (Neb. 

1904)  98  N.  W.  Rep.  843 ;  Griffith  v, 
Richmond,  126  N.  Car.  377.  Compare 
German  Nat.  Bank  v,  Aultman,  63  Neb. 

327. 

In  support  of  the  second  paragraph 
of  the  original  note  see  Keim  v,  Vette, 
167  Mo.  389.  See  also  Lakey  v.  Hoops, 
80  Mo.  App.  508. 

What  Constitntes  Tiling.— The  affi- 
davit is  filed  when  lodged  with  the 
justice,  no  matter  what  disposition  is 
made  of  it  thereafter.  Hopper  v.  Hop- 
per, 84  Mo.  App.  117;  State  v.  Shiel, 
:i4  Wis.  254. 

A  Petition  containint?  all  the  averments 
necessary  in  an  affidavit  for  replevin, 
together  with  a  positive  affidavit  to  its 


truth,  may  serve  as  both  affidavit  and 
petition.  Bobilya  v,  Priddy,  68  Ohio 
St.  373.  See  also  Harris  v.  Qwtleberry, 
3  Indian  Ter,  576. 

4.  Bobilya  v.  Priddy,  68  Ohio  St.  373. 
519.    1.    Young  v.   Carey,    (County 

Ct.)  29  Misc.  (N.  Y.)  278.  Compar§ 
Bobilya  v.  Priddy,  68  Ohio  St.  373. 

8.  See  National  Enameling,  etc.,  Co. 
V.  Kaplan,  53  N.  Y.  App.  Div.  96. 

613.  8.  See  genersdly,  in  the  vari- 
ous jurisdictions,  the  following  cases: 
Keim  v.  Vette,  167  Mo.  389;  Lakey  v. 
Hoops,  80  Mo.  App.  508 ;  Skow  v.  Locks, 
(Neb.  Z902)  91  N.  W.  Rep.  204;  Ar- 
mour V.  Arres,  (NeS.  1904)  98  N.  W. 
Rep.  843 ;  Young  v.  Carey,  (County  Ct) 
29  Misc.  (N.  Y.)  278;  Taylor  v.  Jack- 
son, (Supm.  Ct.  App.  T.)  35  Misc.  (N. 
Y.)  300;  Ehrhardt  v.  Breeland,  57  S. 
Car.  142;  Cartwright  v.  Smith,  104 
Tenn.  689. 

Obvions  Clerioal  Xiitakea  will  be  over- 
looked.    Churchill  v.   Rea,    126   Mich. 

175. 

614.  I.  See  Fergus  v.  Gagnon, 
(Neb.  1903)  93  N.  W.  Rep.  146. 

5.  Marshall  v.  Friend,  (Supm.  Ct. 
Spec.  T.)  33  Misc.  (N.  Y.)  443;  Clem- 
mons  V.  Brinn,  (Supm.  Ct.  App.  T.)  36 
Misc.  (N.  Y.)  157,  holding  that  the 
affidavit  should  contain  a  more  particu- 
lar description  than  is  necessary  in  the 
complaint;  Qopton  v.  Goodbar,  (Tex. 
Civ.  App.  1900)  55  S.  W.  Rep.  972. 

Unexplained  Abbreriationi,  Letters,  and 
Fignrea  which  read  by  themselves  are 
not  descriptive  will  render  the  affidavit 
insufficient.  National  Enameling,  etc., 
Co.  V,  Kaplan,  53  N.  Y.  App.  Div.  96. 

616.  I.  See  Olson  v.  Peabody, 
(Wis.   1904)  99  N.  W.  Rep.  458. 

8.  Younglove  v,  Knox,  44  Fla.  743; 
Young  V.  Carey,  (County  Ct)  29  Miac. 
(N.  Y.)  378. 
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916. 
317. 

note  I. 


918. 

S19. 
990. 
931. 
939. 

note  I. 
998. 
994. 


g.  General  Allegation  of  Ownership  and  De- 

.  —  See  note  3. 

h.  Negativing  Seizure  under  Process.— See  note  i. 
j.  Execution  of  Affidavit  —  By  "Whom  ibd*.  —  See 

ttgnatnre.  —  See  note  3. 

3.  Objections.  —  See  note  4. 

4.  Amendmenti.  —  See  note  i. 
Diieretioii  of  Oonrt.  —  See  note  2. 
AmendmMita  on  Appeal.  —  See  note  I. 

Vn.  Wbit  —  2.  statutory  Bequiremonti.  —  See  note  6. 

3.  Summons  —  Soparato  Bimimoiis.  —  See  note  4. 

4.  Description    of   Property  —  SniBflioiit    DoserlptioB.  —  See 

6.  Alias  and  Plnries  Writs.  -—  See  note  5. 

7.  Objections  to  Writ  —  djoetioni  WaiTod.  —  See  note  2. 


Only  tho  Aggregate  Value  of  the  arti- 
cles claimed  need  be  stated.  Miller  v. 
Graf,  14  Colo.  App.  167. 

In  Hobraoka  it  is  not  essential  that 
the  affidavit  state  the  value  of  the 
property.  Fergus  v,  Gagnon,  (Neb. 
1903)  93  N.  W.  Rep.  146. 

616.  S.  See  £ng«I  v.  Dado,  66 
Neb.  400 ;  Fergus  v.  Gagnon,  (Neb. 
1903)  93  N.  W.  Rep.  146 ;  Taylor  v. 
Jackson,  (Supm.  Ct.  App.  T.)  35  Misc. 
(N.  Y.)   300 

Alleging  Bpoolal  Property  —  Defective 
Affidavit.  —  See  Dodd  v.  Skelton,  65 
Neb.  585. 

Substantial  Compliance  with  the  statu- 
tory provisions  is  sufficient.  Cartwrijg^ht 
V,  Smithy  104  Tenn.  689. 

616.  1.  For  a  Snffloiont  Allegation 
negativing  seizure  under  process,  see 
Ehrhardt  v.  Breeland,  57  S.  Car.  142. 

517.  1.  Miller  v,  Graf,  14  Colo. 
App.  167. 

Where  the  Plaintiff  Is  a  Corporation 
an  officer  or  agent  thereof  may  make  the 
affidavit.  Armour  v.  Arres,  (Neb.  1904) 
98  N.  W.  Rep.  843 ;  National  Enamel- 
ing, etc.,  Co.  V.  Kaplan,  53  N.  Y.  App. 
Div.  96. 

8.  A  Slight  Yariance  between  the  sig- 
nature and  the  name  appearing  in  the 
body  of  the  affidavit  is  immaterial.  Ol- 
son V.  Peabody,  (Wis.  1904)  99  N.  W. 
Rep.  458. 

4.  Dodd  v.  Skelton.  65  Neb.  585, 
citing  1 8  Encyc.  of  Pl.  and  Pr.  517. 
Compare  German  Nat.  Bank  v.  Ault- 
man,  63  Neb.  324,  per  Sullivan,  J.,  dis- 
senting, citing  18  Encyc.  op  Pu  and 
Pr.  517. 


Jnrisdiotional  Dofeeti  in  the  affidavit 
may  be  objected  to  for  the  first  time  on 
appeal.  Armour  v.  Arres,  (Neb.  1904) 
98  N.  W.  Rep.  843. 

618.  1.  Dodd  V.  Skelton,  65  Neb. 
585 ;  Pekin  Plow  Co.  9.  Wilson,  66 
Neb.  115;  Suckstorf  v.  Butterfield, 
(Neb.  1903)  96  N.  W.  Rep.  654.  See 
also  Lakey  v.  Hoops,  80  Mo.  App. 
508. 

Jnriidiotional  Befoot  —  Compare  Ar- 
mour v,  Arres,  (Neb.  1904)  98  N.  W. 
Rep.  843. 

8.  Amendment  Is  SotroaotiTS.  —  Pekin 
Plow  Co.  V.  Wilson,  66  Neb.  115 ;  Suck- 
storf V.  Butterfield,  (Neb.  1903)  96  N. 
W.  Rep.  654. 

619.  1.  See  German  Nat  Bank  tr. 
Aultman,  63  Neb.  324  (appeal  to  Dis- 
trict Court). 

630.  6.  See  Warren  v.  Leiter,  24 
R.  I.  36;  Widber  v,  Benjamin,  75  Vt. 
152. 

Indorsement.  —  Under  the  South  Caro- 
lina statute  requiring  indorsement  of  a 
requisition  to  the  sheriff  on  the  plain- 
tiff's affidavit,  such  indorsement  may  be 
on  the  back  of  the  summons  and  under- 
taking. Cromer  v.  Watson,  59  S.  Car. 
488. 

591.  4.  See  Nipp  v.  Bower,  9  Kan. 
App.  854,  discussing  the  sufficiency  of 
the  summons  and  of  its  service. 

639.  1.  See  Whittle  v,  Phelps.  181 
Mass.  317,  wherein  a  description  of 
brick  as  at  the  northerly  end  of  a  kiln 
was  held  to  be  sufficient. 

593.  6.  See  Chapelle  v.  Webster, 
122  Mich.  482. 

694,    2.   Olson   v.    Peabody,    (Wis. 
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ff95.    8.  Amendment  of  Writ  —  See  note  3. 

536.    9.  Service  —  c.  Manner  of  Service.  —  See  note  $. 

837.     Seinre  under  Writ.  —  See  note  I. 

539.  10.  Betnm  of  Writ  —  a.  Before  Whom  Returnable. 
—  See  note  2. 

ffSO.    c.  Requisites  of  Return  —  Prop«r  Bond.  —  See  note  3. 

531.  Vin.  DsoLABATiov  OB  CoxPLADTT  —  L  In  OeneraL — 
See  note  2. 

S83.     AfldaTit  Vo  Part  of  PlMdingt.  —  See  note  I. 

InoorporatiAg  AffldaTit  in  Complaint.  —  See  note  3. 
Oorrotpondoaoo  Betwoon  Complaint  and  Afldavit.  —  See  note  4. 
Bnrplniago.  —  See  note  5- 
2.  Joinder  of  Counts  and  Canaei  —  Propdoty  of  Jolndtr.  —  See 


ass. 

SS4. 

note  I. 
SSff. 


3.  Btsential   Allegations  —  a.  Description  of  Prop- 


erty —  BoqnliitM  and  Snflloionej  of  Dooeription.  —  See  note  I. 


1904)  99  N.  W.  Rep.  458  (variance  in 
name  of  defendant). 

536.  S.  See  Citizens'  Nat.  Bank  v. 
L^rabee,  64  Kan.  158. 

5d6,  6.  Boadinff  Writ  or  BoUyorinff 
Copy  —  Delivery  of  Copy  to  Agent,  — 
Compare  Nipp  v.  Bower,  9  Kan.  App. 
854,  wherein  service  on  a  deputy  of  the 
sheriff  to  whom  the  writ  was  directed 
was  held  on  appeal  to  be  insufficient  to 
warrant  a  reversal. 

Delivery  of  Copy  Not  Jurisdictional, 
—  Compare  Chapelle  v,  Webster,  12a 
Mich.  482,  holding  that  the  jurisdiction 
is  defective  where  the  copy  delivered 
does  not  contain  the  name  of  the  jus- 
tice. 

637.  1.  Soianre  of  Property.  —  Ed- 
wards V,  Eveler,  84  Mo.  App.  405 ;  War- 
ren V,  Leiter,  24  R.  I.  36,  holding  that 
seizure  is  essential  to  the  court's  juris- 
diction. 

Under  the  New  Jersey  statutes  seiz- 
ure under  the  writ  may  be  dispensed 
with  if  the  plaintiff  does  not  require 
delivery  of  the  property  to  him,  Bishop 
etc.,  Co.  V.  Keffer,  69  N.  J.  L.  47,  or  it 
may  be  waived,  Hunton  v.  Palmer,  67 
N.  J.  L.  94. 

Ho  Authority  to  Take  Beooipt. — 
Contra,  Marshall  v.  Friend,  (Supm.  Ct. 
Spec.  T.)  33  Misc.  (N.  Y.)  443,  followed 
in  Glass  v.  Hauser,  (Supm.  Ct.  App. 
T.)  40  Misc.  (N.  Y.)  661. 

639.  S.  In  Yermont  the  value  of  the 
property  replevied  determines  the  court 
to  which  the  officer  must  return  his 
writ.     Widbcr  v.  Benjamin,  75  Vt.  152. 

630.    8.  In  Yormont  the  replevying 


officer  must  return  the  plaintiffs  bond 
with  the  writ  Widber  v,  Benjamin, 
7S  Vt.  153. 

531.  2.  Faets  sufficient  to  show  that 
replevin  is  the  proper  form  of  action 
should  be  set  forth  in  the  complaint. 
Bridges  v.  Thomas,  8  Okla.  620. 

533.  1.  In  Justioo*!  Conrt.  — See 
Fergus  v.  Gagnon,  (Neb.  1903)  93  N. 
W.  Rep.  146;  Olson  v.  Peabody,  (Wis. 
X904)  99  N.  W.  Rep.  458. 

8.  Complaint  Without  Formal  Ai&davit. 
—  Harris  v,  Castleberry,  3  Indian  Tcr. 
576;  Bobilya  v.  Priddy,  68  Ohio  St. 
373i  in  which  latter  case,  however,  it 
was  said  that  good  practice  requires  a 
separate  affidavit. 

4.  See  Ehrhardt  v.  Breeland,  57  S. 
Car.  142. 

533.  6.  Irrelevant  Matter  may  be 
struck  out.  Hillman  v,  Brigham,  no 
Iowa  220. 

534.  1.  Several  Caaiot  of  Action  in 
replevin  may  be  united  in  the  same 
complaint  where  each  affects  all  the 
parties  to  the  action.  Harris  v.  Castle- 
berry, 3  Indian  Ter.  576. 

Limiting  a  Judgment  in  replevin  to  the 
recovery  of  the  property  in  question 
or  its  value  makes  immaterial  the  join- 
der of  a  count  for  damages  for  ruining 
the  plaintiff's  business.  Harris  r. 
Smith,  132  Cal.  316. 

535*  1.  Edwards  v.  Eveler,  84  Mo. 
App.  405. 

Initanoof  of  8ui&oiont  Doioriptionf.  — 
See  Qemmons  v.  Brinn,  (Supm.  Ct. 
App.  T.)  36  Misc.  (N.  Y.)  157,  wherein 
certain  cloth  was  held  to  be  sufficiently 
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b.  Right  to  Possession.  — 

c.  Special  Ownership.  — 

d.  Taking.  —  See  notes  2,  3. 

e.  Detention.  —  See  note  2. 


note  I* 
note  I. 


described  in  view  of  actnal  seizure  and     sions  of  law;  conclusions,  furthermore. 


redelivery. 

Compared  with  AffldaTit  —  The  com- 
plaint need  not  describe  the  property 
as  thoroughly  as  the  affidavit  Qem- 
mons  V,  Brinn,  (Supm.  Ct.  App.  T.) 
36  Misc.  (N.  Y.)  157. 

U  a  Baildiiig  Ba  Olalwad,  the  complaint 
must  allege  enough  facts  to  show  it  is 
personalty.  Bridges  v.  Thomas,  8  Okla. 
6ao. 

ftM.  1.  Harris  v.  Smith,  132  CaL 
316;  Vanalstine  v.  Whelan,  135  CaL 
232;  Bingham  County  Agricultural 
Assoc  V.  Rogers,  7  Idaho  63;  Burdick 
V.  Chesebrough,  94  N.  Y.  App.  Div. 
532 ;  Simonds  v.  Wrightman,  36  Oregon 
1 30.  See  also  Goodman  if.  Sampliner, 
33  Ind.  App.  T2\  Dillrance  v.  Murphy, 
(Neb.  1901)  95  N.  W.  Rep.  608;  Des- 
becker  v.  McFarline,  42  N.  Y.  App.  Div. 
455,  aMrmed  (N.  Y.  1901)  60  N.  E. 
Rep.  mo. 

,  A  Gensnl  Allagati«n  that  the  plaintiff 
is  the  owner  and  lawfully  entitled  to 
the  possession  of  the  property  is  suffi- 
cient. Mexico  First  Nat  Bank  v.  Rags- 
dale,  158  Mo.  668. 

The  plaintifiF  need  not  allege  facts 
avoiding  the  effect  of  a  sale  of  the 
goods  claimed  which  appears  incident- 
ally upon  the  exhibits  attached  to  the 
petition.  Samuels  v.  Bumham,  10  Kan. 
App.  574>  61  Pac.  Rep.  755. 

Wh«r«  Wrongftil  Taking  and  Dttntlon 
Ara  AUegad,  a  right  to  immediate  pos- 
session need  not  be  alleged  under  the 
Wisconsin  statute.  Smith  v.  Wisconsin 
Invest.  Co.,  114  Wis.  151. 

Facts  Estopping  the  Defendant  from 
denying  the  plaintiff's  title  need  not 
be  pleaded.  Mexico  First  Nat  Bank 
V.  Ragsdale,  158  Mo.  668. 

InsnAdent  Allegation.  —  Allegations 
that  the  plaintiffs  as  executors  owned 
certain  realty,  that  in  the  soil  thereof 
at  the  time  of  their  testator's  death  there 
was  deposited  and  for  many  years  prior 
thereto  had  been  deposited  certain  per- 
sonal property  later  dug  up  and  re- 
moved by  the  defendant,  and  that  "  said 
plaintiffs  were  the  owners  thereof  as 
hereinbefore  stated,"  are  insufficient  be- 
cause not  relating  to  the  commencement 
of  the  action  and  being  mere  conclu- 


contradicting  the  assertion  of  title  in 
the  plaintiffs  as  executors.  Burdick  v. 
Chesebrough,    94     N.     Y.    App.     Div. 

532. 

An  Aaswtr  Bcnying  ths  PlaintilPft 
Owavahip  will  not  cure  the  absence  of 
proper  allegations  of  ownership  in  the 
complaint  Vanalstine  v.  Whelan,  135 
CaL  232. 

MS.  1.  Elliott  V.  Greeley  First 
Nat  Bank,  30  Colo.  279;  Hoy  v.  Leon- 
ard, 13  Colo.  App.  449 ;  Meyer  v.  Platts- 
mouth  First  Nat  Bank,  63  Neb.  679; 
National  Bank  v,  Rogers,  166  N.  Y. 
380;  Wooley  V.  Bell,  (Tex.  Civ.  App. 
1902)  68  S.  W.  Rep.  71.  See  also  Dill- 
rance V,  Murphy,  (Neb.  190 1)  95  N.  W. 
Rep.  608;  Payne  v.  McCormick  Har- 
vesting Mach.  Co.,  IX  Okla.  318. 

%,  Parkhurst  v.  Sharp,  10  Kan.  App. 
575t  61  Pac  Rep.  531.  Compare  Bur- 
dick V.  Chesebrough,  94  N.  Y.  App. 
Div.  532. 

S.  In  V«w  York,  where  the  complaint 
contains  a  sufficient  statement  of  the 
plaintiff's  title,  a  general  allegation  that 
the  defendant  wrongfully  took  the  chat- 
tel is  sufficient  without  setting  forth  the 
facts  showing  that  the  taking  was 
wrongful.  Cowing  v.  Warner,  (Supm. 
Ct  App.  T.)  30  Misc.  (N.  Y.)  593. 

639.  9.  Heidiman-Benoist  Saddlery 
Co.  V,  Schott,  59  Neb.  20. 

Did  or  Doet  Detain.  —  "At  common 
law,  if  the  declaration  was  in  the 
detinei  the  plaintiff  recovered  the  value 
of  the  goods,  damages  for  the  taking, 
and  coats,  but  never  the  goods  them- 
selves." Bishop,  etc.,  Co.  v.  Keffer,  69 
N.  J.  L.  47. 

WrongftdnsMofDetMitlon.^  Desbecker 
V.  McFarline,  42  N.  Y.  App.  Div.  455, 
oMrmed  (N.  Y.  1901)  60  N.  E,  Rep. 
mo,  wherein  the  complaint  was  held 
to  be  sufficient;  Cowing  v.  Warner, 
(Supm.  Ct  App.  T.)  30  Misc.  (N.  Y.) 

593. 

Buffidant  Allegation.  ~  "  That  said  de- 
fendants still  unlawfully  and  wrong- 
fully withhold  and  retain  said  goods  and 
chattels  from  the  possession  of  the 
plaintiff"  is  a  sufficient  allegation  of 
detention.  Williamson  v.  Strong,  136 
Cal.  XX,  68  Pac.  Rep.  486. 
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541.   /.  Value  of  Property.  —  See  note  2. 

g.  Demand  —  when   PoMaMion    Wm   OriginaUy  Bigbtfal.  — 
See  note  4. 

549.     Whan  Th«ro  Wm  WrongfU  Taking.  —  See  note  I. 

543.  I.  Negativing  Seizure  under   Process  —  AUeging 

Honpftymoit  of  Mcngage  Debt. —  See  note  2. 

j.  Fraud.  —  See  note  3. 

544.  k.  Damages  —  Alleging  spedai  DamAgM.  —  See  note  i. 

5.  Verification.  —  See  notes  3,  4. 

6.  Objeotioni.  —  See  note  5. 

7.  Amendment.  —  See  note  i.     See  generally  Amend- 


545. 

MENl'S. 


Amendmant  Befoiad.  —  See  note  2. 


641  •    2.   Younglove  v.  Knox,  44  Fla. 

743. 
4.   See  Desbecker  v.  McFarline,  42  N. 

Y.  App.  Div.  455,  affirmed  (N.  Y.  190 1) 

60  N.  E.  Rep.  XX 10. 

Typographioal  Error.  —  The  word 
"  not "  in  the  original  text  is  plainly 
erroneous.  —  [Ed. 

543*  1.  Milligan  v.  Brooklyn  Ware- 
house, etc.,  Co.,  (Supm.  Ct.  Tr.  T.) 
34  Misc.  (N.  Y.)  55. 

543.  2.  Demand  Hote.  —  A  plaintiff 
claiming  goods  by  virtue  of  a  pledge 
to  secure  payment  of  a  demand  note 
should  allege  in  his  complaint  that  such 
note  is  still  unpaid.  National  Bank  v. 
Rogers,  166  N.  Y.  380. 

8.  Pekin  Plow  Co.  v,  Wilson,  66  Neb. 

"5. 

644*  1.  Jermyn  r.  Hunter,  93  N.  Y. 
App.  Div.  175. 

3.  A  Oeneral  Verliieation  verifies  each 
of  several  causes  of  action  joined  in  the 
complaint  so  verified.  Harris  v.  Castle- 
berry,  3  Indian  Ter.  576. 

4.  Allen  v.  Frederick,  26  Ind.  App. 
430 ;  Harris  v.  Castleberry,  3  Indian 
Ter.  576;  Bobilya  v.  Priddy,  68  Ohio 
St.  ZTZ  (unless  the  defendant  is  preju- 
diced thereby). 

ff.  Byers  v.  Ferguson,  41  CTregon  yj. 
Where  Ko  Canee  of  Action  is  stated  in 
the  complaint  objection  thereto  may  be 
taken  for  the  first  time  on  appeal.  Hoy 
V.  Leonard,  13  Colo.  App.  449.  See 
generally  Exceptions  and  Objections. 
645*  1.  Case  v.  Moorman.  25  Ind. 
App.  293 ;  McManus  v,  Walters,  62 
Kan.  X28;  Chandler  v.  Parker,  65  Kan. 
860,  70  Pac.  Rep.  368 ;  Larson  v.  John- 
eon,  83  Minn.  351 ;  Pekin  Plow  Co.  r. 
Wilson,  66  Neb.  115;  Wade  v.  Gould,  8 
Okla.  690;   Sparks  v.  Green,   (S.  Car. 


Z904)  48  S.  E.  Rep.  6x.  See  also  Van- 
alstine  v.  Whelan,  135  Cal.  232;  Citi- 
zens' Nat.  Bank  v,  Larabee,  64  Kan. 
158;  Anderson  v,  Heile,  (Ky.  1901)  64 
S.  W.  Rep.  849. 

To  Correepond  to  Finding  as  to  Valne. 
—  Compare  Custer  City  First  Nat.  Bank 
V,  Calkins,  16  S.  Dak.  445.  And  see 
Younglove  v.  Knox,  44  Fla.  743,  hold- 
ing that  the  only  proper  condition  upon 
which  such  an  amendment  should  be 
allowed  is  the  granting  of  a  new 
trial. 

Adding  Bedundant  Xatter.  —  In  Liv- 
ingston V.  Moore,  (Neb.  1902)  89  N.  W. 
Rep.  289,  the  plaintiff  on  appeal  added 
in  his  petition  an  allegation  of  conver- 
sion of  his  property  in  connection  with  a 
claim  for  the  value  of  its  use.  As  this 
"  did  not  necessarily  attempt  to  state 
a  different  cause  of  action  "  it  was  held 
not  open  to  a  motion  to  strike  out  on 
that  ground,  though  it  was  redundant 
and  immaterial. 

An  Obvionsly  Inadvertent  omission  in 
the  complaint,  not  misleading  to  the  de- 
fendaiit,  may  be  corrected  by  amend- 
ment even  after  trial.  National  Bank 
f.  Rogers,  166  N.  Y.  380  (averment  that 
a  demand  note  was  unpaid). 

A  Bpeeial  Initead  of  a  General  Ownenhip, 
or  vice  versa,  may  be  alleged  by  way  of 
amendment.  Suckstorf  y.  Butterfield, 
(Neb.  1903)  96  N.  W.  Rep.  654. 

2.  See  Hillman  v,  Brigham,  xio  Iowa 
220;  Dillrance  v.  Murphy,  (Neb.  1901) 
95  N.  W.  Rep.  608. 

Eifeet  of  Amendment.  —  Suckstorf  v. 
Butterfield,  (Neb.  1903)  96  N.  W.  Rep. 
654;  Pekin  Plow  Co.  r.  Wilson,  66 
Neb.  115. 

Laehee.  —  Leave  to  file  a  supplemental 
petition  may  be  withheld  on  the  ground 
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546.    DL  PUBA    OB    AH8WXB  —  1.  In    General  --  AppUeaUm  ef 

Otnontl  BnlM.  —  See  note  i. 

347.     Pleading  8et-o£  —  See  note  4. 

S.  General  Issne  —  Von  Cepit^ —  See  note  5. 
549,     Eibot  of  Hon  BeUnet.  —  See  notes  3,  4. 

Hot  Ooilty  or  General  Denial.  —  See  note  5. 


of  laches.    Dillrance  v.  Murphy,  (Neb. 
1901)  95  N.  W.  Rep.  608. 

M6«  1.  Btatntory  Beqnirementi  must 
be  complied  with.  Cartmell  Mach.  Co. 
V.  Sikes,  83  Mo.  App.  565. 

A  Disolaimer  of  any  right,  title,  or 
interest  in  the  proper^  sued  for  does 
not  amount  to  a  general  denial  and 
raises  no  issue.  Zeisler  v.  Bingman,  9 
Kan.  App.  447. 

An  AAdavit  of  Defense  is  required  in 
Pennsylvania.  Painter  v.  Snyder,  22 
Pa.  Super.  Ct.  603.  See  also  Strafford 
V.  Walter,  24  Pa.  Super.  Ct.  498;  Un- 
capher  v.  Baltimore,  etc.,  R.  Co.,  112 
Fed.  Rep.  899. 

54T.  4.  National  Cash  Register  Co. 
V.  Cochran,  22  Pa.  Super.  Ct.  582 
iquoting  18  Encyc.  of  Pl.  and  Pr. 
547]  ;  Cox.  v.  Burdett,  23  Pa.  Super.  Ct. 
346.  But  see  Phipps  v.  Wilson,  125  N. 
Car.  106,  where  the  court  held  that  a 
certain  courterclaim  could  not  be  set  up, 
because  it  did  "  not  arise  out  of  the  same 
cause  of  action  nor  did  not  exist  at  the 
commencement  of  the  action." 

Connterolaim  Good  as  Plea.  —  A  so- 
called  counterclaim  which  in  reality  is 
only  a  plea  of  payment  of  the  debt 
secured  by  the  chattel  mortgage  upon 
which  the  plaintiff  bases  his  claim  to 
the  chattel  may  be  supported  as  a  plea. 
Story,  etc.,  Piano  Co.  v.  Gibbons,  96 
Mo.  App.  218. 

6.  Rohe  V.  Pease,  189  111.  207 ;  Ulrich 
V.  McConaughey,  63  Neb.  10;  Sinclair 
V.  Wheeler,  69  N.  H.  538. 

Bailee  Ho  Issue  as  to  Title.  —  Wiley 
V,  McGrath,  194  Pa.  St.  498. 

Hon  Detinet  is  held  in  Rhode  Island 
to  be  included  in  non  cepit,  Leiter  v. 
Lyons,  24  R.  I.  42.  But  in  Connecticut 
the  defendant  cannot  deny  the  fact  of 
a  detention  under  the  general  issue, 
unless  he  files  with  such  plea  a  dis- 
claimer of  all  right  to  the  property  re- 
plevied.   Harrison  v.  Clark.  74  Conn.  18. 

Noigoinder  of  a  coplaintiff  cannot  be 
availed  of  under  the  general  issue.  The 
objection  thereto  must  be  raised  by  a 
plea  in  abatement.  Brown  v.  Ravens- 
craft,  88  Md.  2t6  (thoroughly  discussing 
the  above  proposition). 


549.  3.  Compare  Ulrich  v.  McCon- 
aughey, 63  Neb.  10. 

In  niinoii.  —  Rohe  v.  Pease,  189  IlL 
207. 

4.  Ulrich  v.  McConaughey,  63  Neb. 
10. 

6.  Arisona,  —  Gila  Valley,  etc.,  R.  Co. 
V,  Gila  County,  (Ariz.  1903)  71  Pac 
Rep   913. 

Indiana,  —  Case  v.  Moorman,  25  Ind. 
App.  293. 

Kansas,  —  Shadduck  v,  Stotts,  9  Kan. 
App.  yy6,  judgment  affirmed  62  Kan. 
866,  61  Pac.  Rep.  1131 ;  Wester  v.  Long, 
63  Kan.  876 ;  Street  v,  Morgan,  64  Kan. 

8S. 

Missouri.  —  Kansas  Moline  Plow  Co. 
V.  Wayland,  81  Mo.  App.  305. 

Nebraska.  —  Schmitt,  etc.,  Co.  v, 
Mahoney,  60  Neb.  20;  Schrandt  v. 
Young,  62  Neb.  254;  Ulrich  v.  McCon- 
aughey, 63  Neb.  zo;  Iowa  Sav.  Bank 
V.  Frink,  (Neb.  1901)  92  N.  W.  Rep. 
916  (holding  that  any  special  defense 
may  be  shown  under  the  general  de> 
nial) ;  Livingston  v.  Moore,  (Neb.  1902) 
89  N.  W.  Rep.  289.  See  also  Uttlefield 
V.  Wilson,  (Neb.  1901)  95  N.  W.  Rep. 

677. 

Oklahoma.  —  Payne  v.  McCormick 
Harvesting  Mach.  Co.,  11  Okla.  318. 

South  Dakota.  —  Piano  Mfg.  Co.  v. 
Person,  12  S.  Dak.  448. 

United  States.  —  Jewett  Car  Co.  v. 
Kirkpatrick  Constr.  Co.,  107  Fed.  Rep. 
622. 

See  also  D'Arcy  v.  Steuer,  179  Mass. 
40;  Downtain  v,  Ray,  31  Tex-  Civ.  App. 
298. 

Special  Property  in  Defendant  —  The 
defendant  may  show  under  the  general 
denial  that  he  held  possession  rightfully 
for  the  purpose  of  enforcing  his  land- 
lord's lien  for  unpaid  rent.  Wester  v. 
Long,  63  Kan.  876. 

Fraud  Need  Not  Be  Specially  Pleaded.  — 
Payne  v.  McCormick  Harvesting  Mach. 
Co.,  XI  Okla.  318.  See  also  Israel  v. 
Day,  17  Colo.  App.  200. 

An  Atrister's  lien  is  available  as  a  de- 
fense under  the  general  denial.  Anthony 
V.  Carp.  00  Mo.  App.  387. 

A   Notice  that   the   defendant   would 
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SSO.    3.  Denying  Property  in  Plaintiff.  —  See  note  i. 
3S 1  •    4.  Alleging  Property  or  Bight  of  Poisession  in  Defendant. 
—  See  notes  i,  2. 

553.    6.  JuBtification  by  Officer.  —  See  note  3. 
3tS7.    7.  Alleging  Special  Defenses.  —  See  note  i. 
558.     9.  Denying  Value.  —  See  note  2. 

10.  Prayer  for  Return.  —  See  note  3, 


give  in  evidence,  and  rely  in  the  trial, 
upon  certain  facts  amounting  to  a  jus- 
tification as  an  officer,  together  with  a 
plea  of  the  general  issue,  when  both  are 
traversed,  will  put  in  issue  the  legality 
of  the  detention,  as  well  as  whether  the 
defendant  was  in  fact  such  an  officer 
when  so  detaining.  Farrar  v.  Bell,  73 
Vt.   342- 

Title  in  a  Third  Penon  is  provable 
under  a  general  denial.  Case  v,  Moor- 
man, 25  Ind.  App.  293. 

That  the  Defendant  Innooently  Took 
Poweiiion  cannot  be  proved  under  a 
general  denial.  Milligan  v,  Brooklyn 
Warehouse,  etc.,  Co.,  (Supm.  Ct.,  Tr. 
T.)  34  Misc.  (N.  Y.)  55. 

5{M>«  1.  See  Case  v.  Moorman,  25 
Ind.  App.  293 ;  Sinclair  v.  Wheeler,  69 
N.  H.  538. 

A  Denial  of  the  Plaintiff*!  Bi^ht  to 
Poosenion  will  allow  the  admission  of 
evidence  showing  the  right  thereto  in 
a  third  party,  or  in  the  defendant  him- 
self. Summerville  v,  Stockton  Milling 
Co.,  142  Cal.  529. 

A  Plea  tbat  the  Defendant  Ii  the  Owner 
of  the  property  claimed,  either  sole  or 
in  partnership  with  another,  will  be 
sufficient  to  deny  the  plaintiff's  allega- 
tions of  ownership.  Downtain  v.  Ray, 
31  Tex.  Civ.  App.  298. 

A  Plea  Merely  Putting  TlUe  in  Iiiue 
is  not  sufficient  as  a  denial  of  posses- 
sion.    McLeod  v.  Johnson,  96  Me.  271. 

Evidenoe  of  Gharaoter  of  Property.— 
Under  a  plea  "  that  the  said  goods  and 
chattels  were  the  goods  and  chattels  of 
the  defendant,  and  not  of  the  plaintiff 
as  alleged,"  the  defendant  will  not  be 
allowed  to  prove  that  the  property  is 
not  chattels,  but  realty.  Braddock 
Brewing  Co.  v.  Pfaudler  Vacuum  Fer- 
mentation Co.,  (C.  C.  A.)  106  Fed. 
Rep.  604. 

551  •  1.  Traverse  of  Plaintiff's  Bight. 
—  Compare  Downtain  v.  Ray,  31  Tex. 
Civ.  App.   298. 

2.  Sinclair  v,  Wheeler,  69  N.  H.  538. 
See   also    Gilbert   t/.    Sprague,  196    111. 

444- 


Certainty.  —  Where  the  plaintiff  set 
up  title  to  the  goods  claimed,  through 
"  one  David  B.  Cassel "  and  the  defend- 
ant alleged  that  he  received  them  from 
"one  David  B.  Cassel"  to  sell  and 
apply  the  proceeds  thereof  to  an  account 
of  such  Cassel  with  him,  there  ^s  no 
merit  in  an  objection  by  the  plaintiff 
that  the  answer  contains  no  allegation 
"  showing  who  this  Cassel  was."  Waite 
V,  Sabel,  44  N.  Y.  App.  Div.  634. 

General  Allegations  of  ownership  or 
right  of  possession  are  sufficient  and 
the  better  form  of  pleading.  Summer- 
ville V,  Stockton  Milling  Co.,  142  Cal. 
529. 

553*  8.  An  Answer  Setting  Up  a 
Claim  of  Ownership  waives  the  require- 
ment of  a  prior  demand  to  enable  the 
plaintiff  to  recover  costs.  Littlefield  v. 
Wilson,  (Neb.  1901)  95  N.  W.  Rep.  677. 

557*  1.  Oow  V.  Yount,  93  111.  App. 
112  (pledge);  Kansas  Moline  Plow  Co. 
r.  Wayland,  81  Mo.  App.  305  (estop- 
pel) ;  Milligan  v.  Brooklyn  Warehouse, 
etc.,  Co.,  (Supm.  Ct.  Tr.  T.)  34  Misc. 
(N.  Y.)  55  (innocent  possession). 

Matter  Provable  under  a  General  Denial 
may  nevertheless  be  pleaded  specially. 
Case  V.  Moorman,  25  Ind.  App.  293 ; 
Schrandt  v.  Young,  62  Neb.  254.  But 
affirmative  defenses,  provable  under  a 
general  denial  and  set  up  in  addition 
thereto,  may  be  stricken  out  on  motioa 
Livingston  v.  Moore,  (Neb.  1902)  89 
N.  W.  Rep.  289. 

55§.  2.  Edwards  v,  Eveler,  84  Mo. 
App.  405. 

8.  Contra,  Ulrich  v,  McConaughey,  63 
Neb.  10  ^quoting  18  Encyc.  of  Pl.  and 
Pr.  558  on  the  rule  outside  of  Ne- 
braskal ;  Voorheis  v.  Leisure,  (Neb. 
1901)  95  N.  W.  Rep.  676. 

In  Missonri,  under  the  general  denial 
and  without  a  prayer  for  return  or 
claim  of  the  property  replevied,  the 
defendant  may  have  judgment  for  the 
return  thereof,  but  nothing  more. 
Anthony  v.  Carp,  90  Mo.  App.  387. 
Compare  Cartmell  Mach.  Co.  v.  Sikes, 
'"-  Mo.  App.  565. 
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567. 

note  2. 


12.  Joinder  of  Pleas  —  Comistency.  —  See  note  i. 

13.  Amendments.  —  See  note  2. 

Z.  AsplicatiohobSsflT'— 1.  In  General.  —  See  note  i. 

Beplieation  or  Boplj  Unneeetsary.  —  See  note  2. 

ZIL  PLEADiiro  AHD  Fboof  —  Va&iahce.  —  See  note  i. 

XTTT.  InsTBUGTIONS  —  in  Oenml.  —  See  note  2. 

Ai  to  Bigkt  of  PoiMMion  and  Ownership.  —  See  note  I. 

CiroomBUncei  Warranting  Verdiet  for  Plaintiff.  —  See  note  2. 

Directing  Verdiet.  —  See  note  I. 

ZIV.  Vebdict  —  1.  In  General  —  Perm  of  Verdiet.  —  See 


In  Vev  York,  to  fix  the  liability  of  a 
surety  upon  a  replevin  bond  for  the 
nonreturn  of  chattels  replevied  their  re- 
turn must  be  demanded  by  the  defend- 
ant either  by  his  answer  or  by  notice. 
Freeman  v,  U.  S.  Fidelity,  etc.,  Co., 
(Supm.  Ct.  App.  T.)  43  Misc.  (N.  Y.) 
364.  See  also  McCobb  v,  Christiansen, 
(N.  Y.  City  Ct.  Gen.  T.)  27  Misc.  (N. 
Y.)   825. 

ftOO.  1.  Claim  of  Property  and  lien.  — 
Summerville  v.  Stockton  Milling  Co., 
142  Cal.  529. 

8.  Case  v.  Moorman,  25  Ind.  App. 
293 ;  Nunn  v.  Bird,  36  Oregon  515.  See 
also  Custer  City  First  Nat.  Bank  v. 
Calkins,  x6  S.  Dak.  445  (declaring  the 
rule  as  to  amendments  after  ver- 
dict) ;  Sinclair  v.  Wheeler,  69  N.  H. 
538. 

561.  1.  Wooley  v.  Bell,  (Tex.  Civ. 
App.  Z902)  68  S.  W.  Rep.  71. 

Vet  Conolniive.  —  Allegations  in  the 
plaintiff's  replication  are  inadmissible 
as  conclusive  evidence  of  the  facts  so 
alleged  even  though  not  specifically  de- 
nied by  plea  duly  verified  by  affidavit. 
May  V.  Newingham,  17  Pa.  Super.  Ct. 

469. 

8.  Vew  Matter  —  Cumulative  Denials, 
—  Street  v.  Morgan,  64  Kan.  85. 

564*  1.  Simonds  v.  Wrightman,  36 
Oregon  120. 

Total  Yarianoe.  —  Allegations  of  abso- 
lute ownership  are  not  supported  by 
proof  of  holding  in  trust.  Gevers  v. 
Farmer,  X09  Iowa  468.  See  also 
Schmitt,  etc.,  Co.  v.  Mahoney,  60  Neb. 
20. 

Immaterial  Yarianoe.  —  Boyle  v.  Miller, 
93  111.  App.  627. 

8.  Xnst  Be  Confined  to  lesuee.  —  Gray 
r.  Sharpc,  17  Colo.  App.  139;  Wendel 
9.  Mallory  Commission  Co.,  122  Iowa 
712:  Samuels  v.  Burnham.  10  Kan.  App. 
574;   Skow  V.   Locks,    (Neb.    1902)    91 


N.  W.  Rep.  204;   Findlay  v.  Knicker- 
bocker Ice  Co.,  104  Wis.  375. 

Where  the  Jury  Is  Not  Misled  an  in- 
struction outside  the  issues  will  not  be 
ground  for  reversal.  Pajme  v.  McCor- 
mick  Harvesting  Mach.  Co.  11  Okla. 
318. 

Items.  —  The  court  must  submit  to 
the  jury  the  question  of  the  value  of 
each  item  of  the  property  claimed. 
Dysart  v,  Terrell,  (Tex.  Civ.  App.  1902) 
70  S.  W.  Rep.  986. 

Value.  —  An  instruction  directing  the 
jury  to  assess  the  value  of  the  property 
claimed  as  of  the  time  of  the. trial  is 
proper.  Standard  Oil  Co.  v.  Meyer 
Bros.  Drug  Co.,  84  Mo.  App.  76. 

Por  Initmctlons  Held  to  Be  Correet 
see  Clow  v,  Yount,  93  111.  App.  112; 
Kreibohm  v.  Yancey,  154  Mo.  67 
(value) ;  Dixon  v.  Atkinson,  86  Mo. 
App.  24. 

Por  Defective  Initmctioni  see  Clow  v. 
Yount,  93  111.  App.  112;  Cox  v.  Burdett, 
23  Pa.  Super.  Ct.  346. 

565*  1.  See  Edwards  v.  Eveler,  84 
Mo.  App.  405   (possession  of  crops). 

&Wi»  8.  See  Younglove  v.  Khox,  44 
Fla.  743. 

567*  1.  Parkhurst  v.  Sharp,  10 
Kan.  App.  575 ;  Dodd  v,  Skelton,  65 
Neb.  585 ;  Jermyn  v.  Hunter,  93  N.  Y. 
App.  Div.  175;  Dysart  v.  Terrell,  (Tex. 
Civ.  App.  1902)  70  S.  W.  Rep.  986. 
See  also  Harvey  v.  Stephens,  159  Mo. 
486 ;  Schmitt,  etc.,  Co.  v.  Mahoney,  60 
Neb.  20.  And  see  generally  Directing 
Verdict. 

8.  See  generally  Story,  etc.,  Piano  Co. 
V.  Gibbons,  96  Mo.  App.  218;  Kronck 
V.  Reid,  1 05  Mo.  App.  430 ;  Achenbach 
V,  Pollock,  64  Neb.  436;  Nunn  r.  Bird, 
36  Oregon  515;  Parish  v.  Smith,  66  S. 
Car.  424;  Hall  v.  Law  Guarantee,  etc., 
Soc,   22  Wash.   305. 

Conrt  May  Direct  Perm.  —  Compare 
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570. 
579. 

note  I. 
573. 

574. 

576. 
577. 


2.  Besponnveness  to  Israes.  —  See  note  3. 

3.  General  Verdict.  —  See  note  i . 

4.  Finding  Title,  Ownership,  or  Eight  of  PoMenion. 


—  See 


Finding  for  Defendant. —  See  note  I. 

As  of  What  Time.  —  See  note  2. 

Equivalent  to  Finding  Iisnea.  —  See  note  I. 

Failure  to  Find  Bight  of  Poueesion.  —  See  note  2. 

5.  Partial  Verdict  —  PluraUty  of  Defendants.  —  See  note  3. 

7.  Finding  TJnlawM  Taking  and  Detention.  —  See  note  i. 


Story,  etc..  Piano  Co.  v.  Gibbons,  96  Mo. 
App.  218. 

The  Formal  Bequirements  of  a  verdict 
are  not  changed  by  the  fact  that  the 
plaintiff  may  have  disposed  of  the  prop- 
erty replevied.  Ulrich  v.  McConaughey, 
63  Neb.   10. 

Clerieal  Errors  will  not  vitiate  findings 
by  the  court.  Olson  v.  Peabody,  (Wis. 
1904)  99  N.  W.  Rep.  458. 

569.  8.  Rohe  v.  Pease,  189  111. 
207 ;  Goldstein  v.  Smith,  85  111.  App. 
588;  Smith  V.  Dineen,  61  N.  Y.  App. 
Div.  264;  Griffith  v.  Richmond,  126  N. 
Car.  377;  Leiter  v.  Lyons,  24  R.  I.  42. 
See  also  Elkhom  Valley  Bank  v.  Mar- 
ley,  61  Neb.  583;  Thompson  v.  Dyer,  25 
R.  I.  321. 

Hot  Gnilty.  —  The  verdict  of  not 
guilty  is  responsive  to  those  issues  only 
under  which  the  plaintiff's  title  is  ad- 
mitted, «.  e,,  it  covers  only  the  ques- 
tions whether  the  defendant  took  or 
detained  the  property  replevied.  Rohe 
V,  Pease,  189  111.  207.  See  also  Gold- 
stein V,  Smith,  85  111.  App.  588;  James 
Smith  Woolen  Mach.  Co.  v,  Holden, 
71  Vt.  396. 

Ineonsistent  Findings.  —  Compare  Citi- 
zens' Nat.  Bank  v.  Larabee,  64  Kan. 
158. 

570*  1.  Lawson  v,  Robinson,  68 
Kan.  7^7. 

Findings  by  Conrt.  —  See  Congdon  v. 
Bailey,  121  Mich.  570;  Tumulty  r.  Jor- 
dan, 67  N.  J.  L.  509. 

573*  1.  Banning  v.  Marleau,  133 
Cal.  48s;  Parish  v.  Smith,  ^e  S.  Car. 
424;  Bossard  v.  Vaughn,  (S.  Car.  1904) 
46  S.  E.  Rep.  523 ;  Hall  v.  Law  Guaran- 
tee, etc.,  Soc,  22  Wash.  305.  See  also 
Heidiman  Benoist  Saddlery  Co.  v. 
Schott,  59  Neb.  20  ;  Elkhom  Valley  Bank 
V.  Marley,  61  Neb.  583 ;  Benjamin  v. 
Huston,  16  S.  Dak.  569 ;  National  Cash 
Re!B:ister  Co.  r.  Bonneville.  119  Wis.  222. 

Failure  to  Find  as  to  Title.  —  To  the 


same  effect  as  Child  v.  Child,  13  Wis.  18, 
set  out  in  the  original  note,  see  Feller 
V.  Feller,  40  Oregon  73. 

A  Finding  that  Title  Ii  in  the  PlaintilT 
is  sufficient  without  an  express  finding 
that  title  is  not  in  another.  Thompson 
V.  Dyer,  25  R.  I.  321. 

A  Finding  for  the  Value  of  the  goods 
replevied  for  the  plaintiff  necessarily 
carries  with  it  a  finding  that  the  goods 
belong  to  the  plaintiff.  Johnson  v. 
Mason,  64  N.  J.  L.  258. 

573.  1.  Ulrich  v,  McConaughey,  63 
Neb.  10.  See  also  Dixon  v.  Atkinson, 
86  Mo.  App.  24;  Beagles  v.  Beagles,  95 
Mo.  App.  338;  Aultman  Co.  v,  McDon- 
ongh,  no  Wis.  263. 

2.  Ulrich  v.  McConaughey,  63  Neb. 

10. 

574.  1.  See  Ulrich  v.  McConau- 
ghey, 63  Neb.  10. 

By  Implication.  —  A  verdict  deter- 
mining who  is  entitled  to  the  possession 
of  the  property  determines  by  implica- 
tion all  issues  on  which  such  right  of 
possession  necessarily  depends.  Nunn 
r.  Bird,  36  Oregon  515. 

S.  Beqniiites  of  Verdiet  for  Defendant. 
—  A  verdict  finding  the  right  of  pos- 
session in  the  defendant,  the  value  of 
the  property,  a  special  ownership  and 
interest  in  the  defendant,  with  the  value 
thereof,  and  assessing  damages  for  de- 
tention substantially  complies  with  a 
statute  directing  the  jury  to  find 
whether  the  defendant  has  a  right  of 
property  or  right  of  possession  only, 
since  special  ownership  means  the  right 
of  possession  coupled  with  a  limited 
or  qualified  interest.  Schrandt  v. 
Young,  6z  Neb.  254.  Compare  Ulrich 
V.  McConaughey,  63  Neb.  10,  criticising 
Search  v.  Miller,  9  Neb.  26 ,  stated  in 
the  original  note. 

576*  8.  See  Lawson  v,  Robinson, 
68  Kan.  737. 

577,    1.   Nebeker    v,     Harvey,     21 


0S8 


577-580 


REPLEVIN. 


Vol.  XVIIL 


577.  8.  Description  of  Property.  —  See  note  2. 

578.  9.  Value  of  Property.  —  See  note  2. 

579.  Limit  of  Yalu.  —  See  notes  I,  2. 

580.  Vftliifttion  M  of  What  Time.  —  See  note  I. 


Utah  z^z*  See  also  Lawson  v.  Robin- 
son, 68  Kan.  737. 

Failve  to  Tind  Wrongful  Detention.  — 
See  Smith  v.  Dinneen,  6x  N.  Y.  App. 
Div.   264. 

▲  finding  in  the  Preeent  Tenie,  that 
the  defendants  "  unlawfully  and  wrong- 
fully detain "  the  goods  in  question, 
will  be  construed  as  speaking  of  the 
date  of  the  complaint,  and  furthermore 
is  not  objectionable  as  being  a  conclu- 
sion of  law  or  as  failing  to  find  that 
the  property  is  in  the  possession  of  the 
defendants.  Williamson  v.  Strong,  113 
Cal.  XX,  68  Pac.  Rep.  486. 

577.  S.  Seferenoe  to  GompUlnt.  —  To 
the  same  effect  as  the  original  note  see 
Bossard  v.  Vaughn,  (S.  Car.  1904)  46 
S.  £.  Rep.  523.  See  also  Piano  Mfg. 
Co.  V.  Person,  12  S.  Dak.  448,  wherein 
the  verdict  was  limited  by  a  stipulation 
between  the  parties. 

Snilleient  Deeoription.  —  "  Thirty-seven 
cases  of  Connecticut  seed  leaf  tobacco  " 
is  a  sufficient  description,  especially 
where  the  defendant  has  intentionally 
disposed  of  the  property  for  the  purpose 
of  placing  it  beyond  the  reach  of  the 
sheriff.  Lehman  v,  Mayer,  68  N.  Y. 
App.  Div.  12. 

Where  the  Property  Hm  Been  Destroyed 
by  Fire  an  omission  to  describe  particu- 
larly the  part  to  be  returned  to  the 
respective  parties  is  immaterial.  Rich- 
ardson Drug  Co.  V.  Teasdall,  59  Neb. 
150. 

678*  S.  Missouri,  —  Caldwell  v. 
Ryan,  (Mo.  App.  1904)  79  S.  W.  Rep. 
743 ;  Standard  Oil  Co.  v.  Meyer  Bros. 
Drug  Co.,  84  Mo.  App.  76;  Hopper  v. 
Hopper,  84  Mo.  App.  117;  Dixon  v.  At- 
kinson, 86  Mo.  App.  24.  See  also  Bea- 
gles V.  Beagles,  95  Mo.  App.  338. 

Nebraska,  —  Heidiman-Benoist  Sad- 
dlery Co.  V,  Schott,  59  Neb.  20;  Sloan 
V,  Fist,  (Neb.  1902)  89  N.  W.  Rep.  760. 

New  Jersey,  —  Johnson  v.  Mason,  64 
N.  J.  L.  258 ;  Ft.  Wayne  Electric  Corp. 
V.  Security  Trust,  etc.,  Co.,  65  N.  J.  L. 
321.  See  also  Tumulty  v.  Jordan,  67 
N.  J.  L.  509. 

New  York,  —  McLain  v,  Mathushek 
Piano  Mfg.  Co.,  54  N.  Y.  App.  Div. 
xa6. 


Oregon,  —  Nunn  v.  Bird,  36  Oregon 

515- 

South  Carolina.  —  Parish  v.  Smith, 
66  S.  Car.  424;  Bossard  v,  Vaughn,  (S. 
Car.  1904)  46  S.  E.  Rep.  523. 

Wisconsin,  —  Aultman  Co.  v,  McDon- 
ough,  no  Wis.  263. 

See  also  Taylor  v.  Plunkett,  (Del. 
1903)  56  Atl.  Rep.  384;  Griffith  v.  Rich- 
mond, 126  N.  Car.  377. 

Hew  York  Statute.  —  Under  Code  Civ. 
Pro.  N.  Y.,  S  1727,  where  the  plaintiff 
is  the  general  owner  of  the  property 
replevied,  but  the  defendant  has  a  spe- 
cial property  therein,  the  verdict,  report, 
or  decision  should  not  fix  the  value 
of  the  chattel,  but  only  the  value  of 
the  special  property  of  the  defendant 
therein.  Sprague  v.  King,  (Supm.  Ct. 
App.  T.)  37  Misc.  (N.  Y.)  792. 

Bhode  Island  Statute.  —  Under  Gen. 
Laws  R.  I.,  c.  272,  as  amended,  it  is  held 
there  is  no  provision  allowing  the  jury 
to  find  for  the  plaintiff  in  the  value  of 
the  goods  replevied.  Warren  v.'Leiter, 
24  R.  I.  36. 

579.  1.  Custer  City  First  Nat. 
Bank  v.  Calkins,  16  S.  Dak.  445  Iquot- 
ing  18  Encyc.  of  Pl.  and  Pr.  579] ; 
Younglove  v,  Knox,  44  Fla.  743. 

8.  Objection  Kot  Available  to  Plaintiff. 
—  See  Richardson  Drug  Co.  v,  Teas- 
dall, 59  Neb.  150 

ffSO*  1.  Benjamin  v.  Huston,  16  S. 
Dak.  569  Iciting  18  Encyc.  of  Pl.  and 
Pr.  580  and  distinguishing  between 
cases  where  the  property  is  of  fluctua- 
ting and  those  where  it  is  of  stable 
value,  and  also  between  the  value  at 
the  time  of  taking  and  that  at  the 
beginning  of  the  action]  ;  Sloan  v.  Fist, 
(Neb.  1902)  89  N.  W.  Rep.  760.  See 
also  Aultman  Co.  v.  McDonough,  no 
Wis.  263.  Compare  Kreibohm  v,  Yancey, 
154  Mo.  67. 

In  Kitsonri  the  value  of  the  property 
claimed  is  found  as  of  the  time  of  the 
trial.  Standard  Oil  Co.  v.  Meyer  Bros. 
Drug  Co.,  84  Mo.  App.  76. 

In  KebrMka  the  value  of  the  property 
18  fixed  with  reference  to  the  time  of 
the  levy  under  the  replevin  writ 
Schrandt  v.  Young.  62  Neb.  254. 

The  Value  at  the  Time  of  Taking  is  that 
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580. 

581. 
589. 
583. 

584. 
585. 


586. 


FaUnro  to  Find  Value.  —  See  note  2. 

nndlng  Yalne  of  BpooUl  Intoroet.  —  See  note  4. 

Plndlng  Value  of  Separate  Artiolee.  —  See  note  I. 

Xxoeptlone  to  Bule.  —  See  notes  2,  3,  5* 

Bzoeptloni  to  Bule  of  Tlnding  Full  Valuation.  —  See  note  I. 

10.  Damages.  —  See  note  2. 

Bpeoifjrlng  Ground  of  Aieeitment.  —  See  note  I. 

nominal  Bamageo.  —  See  note  2. 

Failure  to  Aiseea  Damagee  Hot  Fatal.  —  See  note  3. 

11.  Alternative  7erdict.  —  See  note  4. 

Verdiot  for  Beturn  of  Property.  —  See  note  I. 


to  be  regarded  according  to  some  cases. 
See  Griffith  v,  Richmond,  126  N.  Car. 
377 ;  Findlay  v.  Knickerbocker  Ice  G)., 
104  Wis.  375. 

ftSO.  2.  Even  on  Appeal  the  principles 
stated  in  the  text  still  govern.  Further^ 
more,  in  the  absence  of  objection  on  the 
trial  a  verdict  omitting  all  valuation  of 
the  property  in  controversy  cannot  be 
questioned  for  such  omission  later. 
Hopper  V.  Hopper,  84  Mo.  App.  117. 

WaiYOr.  —  An  assessment  of  value 
may  be  waived.  Dixon  v.  Atkinson,  86 
Mo.  App.  34. 

4.  See  Kellar  v.  Van  Brunt,  (Neb. 
1 901)  95  N.  W.  Rep.  668.  But  see  Har- 
vey r.  Stephens,  159  Mo.  486;  Dixon 
V,  Atkinson,  86  Mo.  App.  24;  Sprague 
V,  King,  (Supm.  Ct.  App.  T.)  37  Misc. 
(N.  Y.)  792,  set  out  in  note  2,  p.  578, 

ft§l.  1.  U  the  Complaint  Allegei  the 
Aggregate  Value  alone,  findings  of  the 
value  of  each  article  are  not  necessary, 
where  all  are  returned  to  the  successful 
defendant.  Black  v,  Hilliker,  130  Cal. 
190. 

589.  8.  Kellogg  v.  Burr,  126  Cal. 
38,  in  which  case  the  complaint  gave  the 
value  in  gross,  though  the  answer  gave 
separate  values. 

8.  Findlay  v.  Knickerbocker  Ice  Co., 
104  Wis.  375. 

5.  Heooiiity  to  Demand  Separate  Valu- 
ation. —  See  Custer  City  First  Nat. 
Bank  v.  Calkins,  16  S.  Dak.  445. 

583.  1.  Samuels  v.  Bumham,  10 
Kan.  App.  574. 

8.  Hopper  v.  Hopper,  84  Mo.  App. 
117;  Achenbach  v.  Pollock,  64  Neb. 
436 ;  Johnson  r.  Mason,  64  N.  J.  L. 
258;  Ft.  Wa3me  Electric  Corp.  v.  Se- 
curity Trust,  etc.,  Co.,  65  N.  J.  L.  221 ; 
Cowen  r.  Bloomberg,  (id  N.  J.  L.  385 ; 
Tumulty  v.  Jordan,  d^  N.  J.  L. 
509;   Warren  v.   Letter,  24  R.  I.   36; 


Aultman  Co.  v.  McDonough,  no  Wis. 
263.  See  also  Parish  v.  Smith,  66  S. 
Car.  424. 

In  Pennsylvania  when  the  plaintiff 
has  judgment  for  want  of  a  sufficient 
affidavit  of  defense  damages  must  be 
assessed  under  a  writ  of  inquiry. 
Painter  v.  Snyder,  22  Pa.  Super.  Ct. 
603. 

The  Ad  Damnum  Clause  in  the  declara- 
tion limits  the  jury  in  finding  damages. 
Younglove  v.  Knox,  44  Fla.  743. 

Interest  on  the  Value  of  the  property 
belonging  to  the  defendants  may  be  al- 
lowed in  the  verdict  as  damages,  when 
the  defendants  recover  judgment.  Rich- 
ardson Drug  Co.  V,  Teasdall,  59  Neb. 
150.      See    also    Sloan    v.    Fist,    (Neb. 

1902)  89  N.  W.  Rep.  760. 

Bamageo  to  the  Mendant  may  be 
allowed  in  a  proper  case  under  the 
statutes  of  some  states.  See  Dixon  v. 
Atkinson,  86  Mo.  App.  24 ;  Beagles 
V.  Beagles,  95  Mo.  App.  338;  Schrandt 
V.  Young,  62  Neb.  254. 

684.  1.  Value  of  Uio  of  Property.  — 
In  support  of  the  first  paragraph  of  the 
original  note  see  Schrandt  v.  Young,  ^2, 
Neb.  254. 

685,  8.   Taylor  v.    Plunkett,    (Del. 

1903)  56  Atl.  Rep.  384. 

8.  Hopper  v.  Hopper,  84  Mo.  App. 
117. 

4.  Taylor  r.  Plunkett,  (Del.  1903)  56 
Atl.  Rep.  384;  Heidi man-Benoist  Sad- 
dlery Co.  V.  Schott,  59  Neb.  20;  Parish 
V.  Smith,  66  S.  Car.  424;  Bossard  v. 
Vaughn,  (S.  Car.  1904)  46  S.  E.  Rep. 
523. 

586*  1.  James  Smith  Woolen 
Mach.  Co.  V.  Holden,  73  Vt.  396.  See 
also  Taylor  v.  Plunkett,  (Del.  1903)  56 
Atl.  Rep.  384.  Compare  Aultman  Co. 
V.  McDonough,   110  Wis.  263. 

Under  the  Colorado  Statutes  the  jury 
may  find  that  the  defendant  is  entitled 
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586«    XImUob.  —  See  note  2. 

587.    12.  What  Parties  and  Property  Affected  —  Ycrdiet  AAeto 

What  Property.  —  See  note  2. 

X7.  Judgment  —  1.  In  General  --  See  note  3. 

588.  A^jndioation  m  of  What  Time.  —  See  note  I. 

589.  2.  As  Bespects  Parties  Affected.  —  See  note  2. 

590.  Judgment  for  Both  Plaintiff  and  Defendant.  —  See  note  3. 

591.  4.  Description  of  Property.  —  See  note  2. 

6.  AltematiTe  Judgment  —  General  Bole.  —  See  note  3. 


to  a  return  of  the  property,  but  power 
to  award  such  return  belongs  to  the 
court.  Legere  v.  Stewart,  17  Colo.  App. 
472. 

In  Hew  Jeney,  under  sections  9  and 
10  of  the  Replevin  Act  (Gen.  Stat.  N.  J., 
p.  277a),  where  the  defendant  has  re- 
tained the  chattels  replevied  on  giving 
bond,  the  jury  cannot  award  a  return 
of  such  chattels  to  the  plaintiff  in  the 
event  of  his  success.  Ft.  Wayne  Elec- 
tric Corp.  V.  Security  Trust,  etc.,  Co., 
6s  N.  J.  L.  221. 

586.  8.  Hodges  v.  Cummings,  115 
Ga.  1000  (election  to  take  a  verdict 
tor  the  amount  due  on  the  purchase 
price  under  a  conditional  sale  of  the 
chattels). 

687.  8.  Property  Withheld  When 
Salt  Be|^.  —  A  verdict  for  the  plain- 
tiff, in  Its  determination  of  the  right  of 
possession  or  the  value,  must  cover  only 
the  property  wrongfully  withheld  from 
him  when  the  suit  was  instituted. 
Heidiman-Benoist  Saddlery  Co.  v, 
Schott,  59  Neb.  20. 

3.  Harris  v.  Castleberry,  3  Indian 
Ter.  576;  Sparks  v.  Hopsen,  83  Miss. 
124;  Beagles  v.  Beagles,  95  Mo.  App. 
338;  Sloan  V.  Fist,  (Neb.  1902)  89  N. 
W.  Rep.  760;  Achenbach  v.  Pollock,  64 
Neb.  436;  Griffith  v.  Richmond,  126 
N.  (Tar.  377;  Dysart  v.  Terrell,  (Tex. 
Civ.  App.  1902)  70  S.  W.  Rep.  986. 
See  also  McLain  v,  Mathushek  Piano 
Mfg.  Co.,  54  N.  Y.  App.  Div.  126; 
Hines  v.  Shafer,  (Tex.  Civ.  App.  1903) 
74  S.  W.  Rep.  562;  Olson  r.  Peabody, 
(Wis.  1904)  99  N.  W.  Rep.  458. 

Adjoitment  of  Beepeetiye  Rights  of  Par- 
ties. —  See  Kronck  v.  Reid,  105  Mo. 
App.  430. 

Statutory  ProTisions.  —  Under  Comp. 
Laws  Mich.  (1897),  8  10675,  the  court 
may  "  render  such  judgment  as  shall  be 
just  between  the  parties,"  whether  for 
a  return,  damages,  or  any  other  relief 
the  court  may  consider  proper.     Cun- 


ningham V.  Metropolitan  Lumber  Co., 
(C.  C.  A.)  110  Fed.  Rep.  332. 

Sommary  Judgment  Against  Sureties.  — 
McCormick  Harvesting  Mach.  Co.  v. 
Hill,  104  Mo.  App.  544;  Rawlings  v, 
Neal,  126  N.  Car.  271. 

The  Bights  of  All  Parties  must  be  set- 
tled. Nichols  V.  Dodson  Lead,  etc,  Co., 
85  Mo.  App.  584. 

Form.  —  A  simple  judgment,  as  if  the 
plaintiff  had  sued  in  assumpsit,  is  not 
sufficient.  Nichols  v,  Dodson  Lead,  etc., 
Co.,  85  Mo.  App.  584.  See  also  Tum- 
ulty V.  Jordan,  67  N.  J.  L.  509. 

Olerieal  Errors  will  not  vitiate  the 
judgment.  Olson  v.  Peabody,  (Wis. 
1904),  99  N.  W.  Rep.  458. 

588*  1.  Heidiman-Benoist  Saddlery 
0>.  V.  Schott,  59  Neb.  20. 

689.  8.  Bancroft-Whitney  Co.  v. 
(jowan,  24  Wash.  66.  But  see  McCor- 
mick Harvesting  Mach.  Co.  v.  Hill,  104 
Mo.  App.  544.  Contra  as  to  sureties 
under  statutory  provisions.  Sparks  v. 
Hopsen,  83  Miss.  124;  Beagles  v. 
Beagles,  95  Mo.  App.  338;  Rawlings 
V,  Neal,   126  N.  C^r.  271. 

ffOO.  8.  Warren  v,  Leiter,  24  R.  I. 
36. 

The  Partieolar  Goods  found  to  belong 
to  the  respective  parties  must  be  shown. 
Tumulty  v.  Jordan,  67  N.  J.  L.  509. 

591*  8.  See  Hopper  v.  Hopper,  84 
Mo.  App.  117;  Edwards  r.  Eveler,  84 
Mo.  App.  405 ;  Lehman  v.  Mayer,  68 
N.  Y.  App.  Div.  12;  Monness  v.  Liv- 
ingston, (Supm.  Ct.  App.  T.)  84  N.  Y. 
Supp.  124;  Piano  Mfg.  Co.  v.  Person, 
12  S.  Dak.  448. 

8.  California.  —  Black  v,  Hilliker,  1 30 
Cal.  190;  Erreca  v,  Meyer,  142  Cal.  308. 

Kansas*  —  Johnson  v.  Boehme,  66 
Kan.  72. 

Missouri,  —  Beagles  v.  Beagles,  95 
Mo.  App.  338.  See  also  Caldwell  v. 
Ryan,  (Mo.  App.  1904)  79  S.  W.  Rep. 
743. 

Nebraska.  —  Heidiman-Benoist     Sad- 
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note  I. 
595. 
597. 


Xxoeptioni  —  When    AltomatiTe    Jndgmmti    UmMOMMffj.  —  See 
B7  Wbom  ntetion  Eztrdaad.  —  See  note  2. 

6.  For  Betnm  of  Property.  —  See  note  2. 


dlery  Co.  v.  Schott,  59  Neb.  20;  Selby 
v.  McQuillan,  59  Neb.  158.  See  also 
Skew  V.  Locks,  (Neb.  1903)  91  N.  W. 
Rep.  204. 

New  York,  —  Young  v,  Carey, 
(County  Ct)  29  Misc.  (N.  Y.)  278. 

Oklahoma.  —  McFadyen  v.  Masters, 
XI   Okla.   16. 

Oregon,  —  La  Vie  v,  Crosby,  43  Ore- 
gon 612.  See  also  Marks  v.  Willis,  36 
Oregon  i. 

IVashington.  —  Hall  v.  Law  (juaran- 
tee,  etc.,  Soc,  22  Wash.  305. 

See  also  Anderson  v.  Heile,  (Ky. 
1 901)  64  S.  W.  Rep.  849;  Aultman  Co. 
V.  McDonough,  no  Wis.  263. 

Pfopyty  Held  u  Seonrity.  —  Under 
the  Illinois  statute,  where  the  property 
is  held  as  security,  the  judgment  may 
be  in  the  alternative  that  the  plaintiff 
pay  the  debt  secured  with  damages 
within  a  given  time  or  make  return  of 
the  property.  Qow  v,  Yount,  93  111. 
App.  112. 

Amendment.  —  A  judgment  errone- 
ously omitting  the  alternative  provision 
may  be  amended  in  this  respect  even  on 
appeal.  Larson  v,  Johnson,  83  Minn. 
351.  See  also  Lewin  v.  Towbin,  (Supm. 
Ct.  App.  T.)  31  Misc.  (N.  Y.)  780. 

Final  Jadgment.  —  An  alternative 
judgment  in  replevin  is  a  final  judg- 
ment and  enforceable  as  such.  Nichols, 
etc.,  Co.  V.  Paulson,  10  N.  Dak.  440, 
holding  further  that  a  requirement  in 
the  judgment  that  the  property  be  re- 
turned in  as  good  condition  as  when 
taken  did  not  render  it  void  on  collat- 
eral attack;  Paulson  v,  Nichols,  etc., 
Co.,  8  N.  Dak.  606. 

504.  1.  Cathey  v,  Bowen,  70  Ark. 
348;  Erreca  v.  Meyer,  142  Cal.  308. 

Hehraska  Statute.  —  Selby  v.  McQuil- 
lan, 59  Neb.  158;  Schrandt  v.  Young, 
62  Neb.  254. 

DeliYery  Impotiible. —  Richardson  Drug 
Co.  V.  Teasdall,  59  Neb.  150,  where 
the  property  had  been  destroyed ; 
Ulrich  V.  McConaughey,  63  Neb.  10, 
where  the  unsuccessful  party  had  dis- 
posed of  the  property. 

Where  the  Plaintiff  Fails  to  Giye  Bond,  Betorn.  —  "  Not  guilty,"  because  re- 
and  the  action  therefore  proceeds  as  sponsive  only  to  those  issues  under 
one  for  damages  only,  an  alternative  which  the  plaintiff  is  admitted  to  be 
judgment  for  the  plaintiff  is  erroneous ;     the  owner  of  the  chattels  replevied,  will 
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but  the  error  is  not  prejudicial  to  the 
defendant.  Sloan  v.  Fist,  (Neb.  1902) 
89  N.  W.  Rep.  760.  See  also  McCarthy 
V.  Morgan,  (Neb.  1902)  96  N.  W.  Rep. 
489. 

596.  S.  See  Parker  v.  Oxendine, 
85  Mo.  App.  212. 

M7.  2.  California.  —  See  Black  v. 
Hilliker,  130  Cal.  190 ;  Erreca  v.  Meyer, 
Z42  Cal.  308. 

Illinois.  —  See  Clow  v.  Yount,  93  111. 
App.  112;  Tanton  v.  Slyder,  93  111.  App. 

455. 

Kansas.  —  Wester  v.  Long,  63  Kan. 
876.  See  also  Johnson  v.  Boehme,  66 
Kan.  72. 

Kentucky.  —  See  Anderson  v.  Heile, 
(Ky.  1 901)  64  S.  W.  Rep.  849. 

Michigan.  —  Salter  v,  Sutherland,  125 
Mich.  662. 

Minnesota.  —  See  Larson  v.  Johnson, 
83  Minn.  351. 

Mississippi.  —  Sparks  v.  Hopsen,  83 
Miss.  124. 

Missouri.  —  Beagles  v.  Beagles,  95 
Mo.  App.  338;  Caldwell  v.  Ryan,  (Mo. 
App.  1904)  79  S.  W.  Rep.  743. 

Nebraska.  —  Heidiman-Benoist  Sad- 
dlery Co.  V.  Schott,  59  Neb.  20.  See 
also  Selby  v.  McQuillan,  59  Neb.  158; 
Voorheis  v.  Leisure,  (Neb.  1901)  95  N. 
W.  Rep.  676. 

New  Jersey.  —  Hunton  v.  Palmer,  67 
N.  J.  L.  94. 

New  York.  —  Sprague  v.  King, 
(Supm.  Ct.  App.  T.)  37  Misc.  (N.  Y.) 
792.  See  also  Young  v.  Carey,  (County 
Ct.)  29  Misc.  (N.  Y.)  278;  Lewin  v. 
Towbin,  (Supm.  Ct.  App.  T.)  31  Misc. 
(N.  Y.)  780. 

North  Dakota.  —  See  Nichols,  etc., 
Co.  V.  Paulson,  10  N.  Dak.  440. 

Oklahoma.  —  See  McFadyen  v.  Mas- 
ters, II  Okla.  16. 

Oregon.  —  See  La  Vie  v.  Crosby,  43 
Oregon  612. 

South  Dakota.  —  See  Benjamin  v. 
Huston,  16  S.  Dak.  569. 

IVashington.  —  See  Hall  v.  Law  Guar- 
antee, etc.,  Soc,  22  Wash.  305. 

Yeidiet  Hot  Wanraating  Jndgmmit  fbr 


598  661 


REPLEVIN. 


Vol.  XVIII. 


ff98. 
599. 


600. 
601. 


See  note  i. 

DefondanVB  Fleas.  —  See  note  3. 

V eoeBsity  of  Prayer  for  Setnm.  —  See  note  4. 

7.  Confirmation  of  Party's  PoBsemion.  —  See  note  6. 

8.  Judgment  for  7alue  —  General  Bnle.  —  See  note  i. 
See  note  i. 

Judgment  for  Yalne  Improper.  —  See  note  2. 
Valuation  of  Spedal  Intereite.  —  See  note  3. 


not  warrant  a  writ  of  retorno  habendo. 
Rohe  V.  Pease,  189  III.  207. 

Amendment.  —  Even  after  affirmance 
on  appeal  the  judgment  may  be  amended 
to  provide  for  a  return.  Salter  v,  Suth- 
erland,  125  Mich.  662. 

In  New  Jersey,  under  sections  9  and  10 
of  the  Replevin  Act  (Gen.  Stat.  N.  J., 
p.  ^77 2) y  when  a  bond  is  given  by 
a  defendant  for  the  retention  of  the 
goods  claimed,  the  only  judgment  that 
can  be  rendered  is  for  the  value  of  the 
goods  and  damages  for  their  detention. 
Johnson  v.  Mason,  64  N.  J.  L.  258; 
Ft.  Wayne  Electric  Corp.  v.  Security 
Trust,  etc.,  Co.,  65  N.  J.  L.  221. 

59S.  1.  Erreca  v.  Meyer,  142  Cal. 
308 ;  Bishop,  etc.,  Co.  v.  Keffer,  69  N. 
J.  L.  47. 

Titleof  Plaintiff.—  See  Rohc  v.  Pease, 
189  111.  207. 

599.  8.  Rohe  v.  Pease,  189  111.  207, 
supporting  the  text  paragraph  gener- 
ally. 

4.  See    Anthony    v.    Carp,    90    Mo. 


dlcry  Co.  v.  Schott,  59  Neb.  20.  See 
also  Voorheis  v.  Leisure,  (Neb.  1901) 
95  N.  W.  Rep.  676 ;  Sloan  v.  Fist,  (Neb. 
1902)  89  N.  W.  Rep.  760. 

New  Jersey,  —  Johnson  v.  Mason,  64 
N.  J.  L.  258 ;  Ft.  Wayne  Electric  Corp. 
V.  Security  Trust,  etc.,  Co.,  65  N.  J. 
L.  221.  See  also  Bishop,  etc.,  Co.  v. 
Keffer,  69  N.  J.  L.  47. 

New  York.  —  McLain  v,  Mathushek 
Piano  Mfg.  Co.,  54  N.  Y.  App.  Div.  126; 
Lewin  v.  Towbin,  (Supm.  Ct.  App.  T.) 
31  Misc.  (N.  Y.)  780.  See  also  Young 
V.  Carey,  (County  Ct.)  29  Misc.  (N.  Y.) 
278. 

North  Dakota.  —  Nichols,  etc.,  Co.  v. 
Paulson,  10  N.  Dak.  440. 

See  also  Rawlings  v.  Neal.  126  N. 
Car.  271. 

Limited  by  Claim  in  Petition.  —  Young- 
love  V.  Knox,  44  Fla.  743.  See  also 
Park  V.  Robinson,  15  S.  Dak.  551  (affi- 
davit) ;  Custer  City  First  Nat.  Bank  v. 
Calkins,  16  S.  Dak.  445. 

Particular  Articles  Belonging  to  Plain- 


App.  387 ;  Ulrich  v.  McConaughey,  63     tiff.  —  Where  the  judgment  is  only  par- 


Neb.  10;  Voorheis  v.  Leisure,  (Neb. 
1901)  95  N.  W.  Rep.  676.  But  see 
Freeman  v,  U.  S.  Fidelity,  etc.,  Co., 
(Supm.  Ct,  App.  T.)  43  Misc.  (N.  Y.) 
364.  Compare  Cartmell  Mach.  Co.  v, 
Sikes,  83  Mo.  App.  565. 

In  Hew  York  a  return  must  be  de- 
manded, but  only  once,  either  in 
the  answer  or  in  a  notice  served  on  the 
plaintiff.  McCobb  v.  Christiansen,  (N. 
Y.  City  Ct.  Gen.  T.)  27  Misc.  (N.  Y.) 
825. 

6.  Qnaliiled  Possession.  —  Where  the 
plaintiff  has  acquired  a  qualified  pos- 
session pending  the  action,  but  is  shown 
to  be  the  absolute  owner  of  the  chat- 
tels, a  judgment  that  he  recover  posses- 
sion is  proper.  Benjamin  v.  Huston,  16 
S.  Dak.  569. 

000.  1.  California.  —  Erreca  v, 
Meyer,  142  Cal.  308. 

Missouri.  —  Beagles  v.  Beagles,  95 
Mo.  App.  338. 

Nebraska.  —  Heidiman-Benoist     Sa'l- 


tially  in  favor  of  the  plaintiff  it  must 
include  the  value  of  the  particular  ar- 
ticles belonging  to  him  and  exclude  the 
value  of  the  articles  found  not  to  have 
been  in  the  possession  of  the  defendant. 
Tumulty  v.  Jordan,  67  N.  J.  L.  509. 

When  the  Yalne  of  the  Property  Is  Not 
Ascertained,  judgment  for  the  amount 
of  the  redelivery  undertaking  "  to  be 
discharged  upon  payment  of  fifty  dol- 
lars," is  error.  Griffith  v.  Richmond, 
126  N.  Car.  377. 

601.  1.  Park  V.  Robinson,  15  S. 
Dak.  551 ;  Hall  v.  Law  Guarantee,  etc., 
Soc,  22  Wash.  305.  See  also  Findlay  v. 
Knickerbocker  Ice  Co.,  104  Wis,  375. 

When  Property  Cannot  Be  Delivered.  — 
Lehman-Hicrpinson  Grocer  Co.  v.  Mc- 
Clain,  63  Kan.  88 t,  64  Pac.  Rep.   1029. 

2.  Where  the  Prevailing  Party  Has 
Possession  of  the  goods  in  question 
the  judgment  need  not  award  value. 
Erreca  v.  Meyer,  142  Cal.  308. 

8.  Anderson  v.  Heile,  (Ky.  1901)  64 
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609,     YAluation  of  Sopirate  Artiolas.  —  See  note  2. 

603.  9.  Awarding  Dami^es.  —  See  note  i. 

604.  Jndgniftiit  for  Intermt  —  See  note  I. 

10.  Dismissal,  Discontinuance,  and  Vonsnit  —  Yoliutary  nu- 
miMal.  —  See  note  2. 

60S*     Inquiry  into  Dofondant't  Bight  of  Proporty.  —  See  note  I. 
Botum  of  Property. —  See  note  3. 


S.  W.  Rep.  849;  Harvey  v.  Stephens, 
159  Mo.  486;  Hall  V.  Bramell,  87  Mo. 
App.  285 ;  Gaston  v,  Johnson,  (Mo.  App. 
1904)  80  S.  W.  Rep.  276;  Sprague  v. 
King,  (Supm.  Ct.  App.  T.)  37  Misc.  (N. 
Y.)  793;  Kehoe  v,  McConagby,  29 
Wash.  175. 

See  also  Oow  v.  Yount,  93  111.  App. 
112;  Larson  v.  Johnson,  83  Minn.  351; 
McCormick  Harvesting  Mach.  Co.  v. 
Hill,  104  Mo.  App.  544;  Nichols,  etc.» 
Co.  v.  Bishop,  12  picla.  250. 

Bovoral  Claiiof.  —  A  judgment  in  favor 
of  attaching  creditors  and  an  intervener 
is  properly  entered  for  the  amount  due 
to  them  on  their  respective  claims  to 
the  extent  of  the  value  of  the  property 
in  controversy.  Park  v.  Robinson,  15 
S.  Dak.   551. 

009.  2.  Dysart  v,  Terrell,  (Tex. 
Civ.  App.  1902)  70  S.  W.  Rep. 
986. 

603*  1.  Illinois.  —  See  American 
Preserver's  Co.  v.  Bishop,  83  111.  App. 
493,  affirmed  184  111.  68. 

Mississippi,  —  See  Sparks  v.  Hopsen, 

83  Miss.  124. 

Missouri,  —  See  Hall  v.  Bramell,  87 
Mo.  App.  285. 

Nebraska.  —  See  Sloan  v.  Fist,  (Neb. 
1902)  89  N.  W.  Rep.  760;  Schrandt  v. 
Young,  62  Neb.  254.  Compare  Achen- 
bach  V.  Pollock,  64  Neb.  436. 

New  Jersey.  —  Johnson  v.  Mason,  64 
N.  J.  L.  258 ;  Ft  Wayne  Electric  Corp. 
V.  Security  Trust,  etc.,  Co.,  65  N.  J.  L. 
221.  See  also  Tumulty  v.  Jordan,  67 
N.  J.  L.  509 ;  Bishop,  etc.,  Co.  v.  Keffer, 
69  N.  J.  L.  47. 

New  York.  —  Freeman  v.  U.  S.  Fidel- 
ity, etc.,  Co.,  (Supm.  Ct.  App.  T.)  43 
Misc.  (N.  Y.)  364;  Pettit  v.  Allen,  64 
N.  Y.  App.  Div.  579;  Rogers  v.  U.  S. 
Fidelity,  etc.,  Co.,  (Supm.  Ct.  App.  T.) 

84  N.  Y.  Supp.  203.  See  also  Barnard 
r.  Devine,  (Supm.  Ct.  App.  T.)  34  Misc. 
(N.  Y.)    182. 

North  Dakota.  —  Nichols,  etc.,  Co.  v. 
Paulson,  10  N.  Dak.  440. 

Rhode  Island. — See  Warren  v.  Leiter, 
24  R.  1.  36. 


South  Dakota.  —  See  Benjamin  v. 
Huston,  16  S.  Dak.  569. 

IVisconsin.  —  Sec  Findlay  v.  Knicker- 
bocker Ice  Co.,  104  Wis.  375 ;  Ault- 
man  Co.  v.  McDont>ugh,   no  Wis.  263. 

Jndgment  for  Damages  Only — Nebraska 
Statute.  —  S^e  Heidiman-Benoist  Sad- 
dlery Co.  V.  Scbott,  59  Neb.  20; 
Ulrich  V.  McConaughey,  63  Neb.  10; 
Sloan  V.  Fist,  (Neb.  1902)  89  N.  W. 
Rep.  760 ;  Fergus  v.  Gagnon,  (Neb. 
1903)  93  N.  W.  Rep.  146. 

6€4«  1.  Becker  v.  Staab,  114  Iowa 
319;  Powers  V.  Benson,  120  Iowa  428; 
Schrandt  v.  Young,  62  Neb.  254 ;  Find-, 
lay  V.  Knickerbocker  Ice  Co.,  104  Wis. 
375.  See  also  Sloan  v.  Fist,  (Neb. 
1902)  89  N.  W.  Rep.  760.  Compare 
Bonnot  Co.  v.  Newman,  109  Iowa  580; 
Benjamin  v.  Huston,  16  S.  Dak.  569. 

Intereot  Wrong  if  Doable  Damageo.  — 
Interest  is  allowable  where  the  value 
of  the  property  is  assessed  as  of  the 
time  when  taken  or  detained,  but  not 
where,  as  in  Oregon,  the  date  of  the 
verdict  is  the  proper  time  to  use  in 
such  assessment.  La  Vie  v.  Crosby,  43 
Oregon  612. 

Interpleader.  —  Interest  from  the  time 
of  demand  and  refusal  is  allowable, 
notwithstanding  the  sheriff  held  the 
property  claimed,  part  of  the  time,  un- 
der \n  order  of  interpleader  subject 
to  further  order  of  the  court.  FoUett 
Wool  Co.  V.  Utica  Trust,  etc.,  Co.,  84 
N.  Y.  App.  Div.  151. 

8.  Beagles  v.  Beagles,  95  Mo.  App. 
338.  See  also  Cook  v.  Vaughn,  (Neb. 
1901)  95  N.  W.  Rep.  333. 

As  Against  Defendants  Hot  Served  the 
suit  may  be  discontinued  of  the  plain- 
tilTs  own  accord  if  the  liability  of 
the  other  defendants  is  not  affected 
thereby.  Chapman  v.  Wolf,  89  N.  Y. 
App.  Div.  563. 

60ft.     1.    Bolin  V.  Fines,  60  Neb.  443. 

8.  Beagles  v.  Beagles,  95  Mo.  App. 
338. 

A  Formal  Judgment  of  return  should 
be  given  before  entering  an  order  for 
a  writ  of  retomo  habendo,  under  the 
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11.  Execution.  —  See  notes  3,  4. 

12.  Satisfaction  of  Judgment.  —  See  note  i. 

XYI.   CO8T8  —  TazAtion  of  Costs.  —  See  note  3. 


Illinois  statutes.  American  Preservers' 
Co.  V.  Bishop,  184  111.  68,  affirming  83 
111.  App.  493. 

An  Inqnast  of  Damages  may  be  taken. 
James  Smith  Woolen  Mach.  Co.  v. 
Holden,  73  Vt.  396. 

607*  8.  See  Bonnot  Co.  v.  New- 
man, 109  Iowa  sSp;  Rennebaum  v.  At- 
kinson, (Ky.  1899)  5a  S.  W.  Rep.  828. 

4.  See  generally  Lehman  v.  Mayer,  68 
N.  Y.  App.  Div.  12.  Compare  Johnson 
V,  Mason,  64  N.  J.  L.  258. 

Bxeeution  Against  Plaintiff.  —  See 
Paulson  V.  Nichols,  etc.,  Co.,  8  N.  Dak. 
606. 

JBxMmtions  Against  Body.  —  See  Exe- 
cutions Against  the  Body  and  Arrest 
IN  Civil  Cases. 

A  Writ  Botnrnod  Uniatisfled  will  not 
change  the  form  of  an  alternative  judg- 
ment and  therefore  will  be  no  ground 
for  allowing  alias  writs  in  any  other 
form  than  alternative.  Marks  v.  Willis, 
36  Oregon  i. 

6M,  1.  Parker  v.  Oxendine,  85  Mo. 
App.  212;  Johnson  v.  Gallegos,  10  N. 
Mex.  I ;  Marks  v.  Willis,  36  Oregon 
I ;  Parish  v.  Smith,  66  S.  Car.  424.  See 
also  High  v,  Emersoiiy  23   Wash.   103. 

Xnit  Sotnrn  Identloal  Property.  —The 
condition  and  value  of  the  property 
when  returned  must  be  substantially 
the  same  as  when  replevied.  Fair  v. 
Citizens'  State  Bank,  (Kan.  1904)  76 
Pac.  Rep.  847.  See  also  Richardson 
Drug  Co.  V.  Teasdall,  59  Neb.   150. 

Batiifaotion  Fro  Tanto.  —  In  support 
of  the  first  paragraph  of  the  original 
note  see  Qopton  v,  Goodbar,  (Tex.  Civ. 
App.  1900)  55  S.  W.  Rep.  972. 

To  the  same  effect  as  the  second 
paragraph  of  the  original  note  see  Black 
r.*  Hilliker,  130  Cal.  190;  Rennebaum 
V.  Atkinson,  (Ky.  1899)  5^  S.  W.  Rep. 
828. 

Striot  OompUanco  with  the  terms  of 
the  judgment  is  necessary  in  order  to 
satisfy  it  by  a  tender.  Paulson  v. 
Nichols,  etc.,  Co.,  8  N.  Dak.  606; 
Nichols,  etc.,  Co.  v,  Paulson,  10  N. 
Dak.  440. 

Tondor  Knst  Bo  to  tbe  Holder  of  the 
Judgment,  even  though  he  is  merely  a 
trustee  for  another.  Capital  Lumber- 
ing Co.  V,  Learned,  36  Oregon  544. 

DeliTory  to  a  Partner  has  been  held 


to  be  sufficient.  Leve  v.  Frazxer,  42 
Oregon  141. 

Place  of  Tender.  —  Where  the  property 
is  movable,  tender  should  be  at  the 
place  of  business  of  the  prevailing  party. 
Capital  Lumbering  Co.  v.  Learned,  36 
Oregon  544. 

An  Award  of  Damagee  is  not  satisfied 
by  a  tender  of  the  property.  Schrandt 
V.  Young,  62  Neb.  254;  Paulson  v. 
Nichols,  etc.,  Co.,  8  N.  Dak.  606. 

Eleotion  between  a  return  of  the  prop- 
erty and  the  assessed  value  thereof  can- 
not be  required  under  the  Missouri 
statute  until  the  property  is  delivered 
to  the  constable  on  the  execution  and 
the  defendant  has  notice  thereof.  Cald- 
well V.  Ryan,  (Mo.  App.  1904)  79  S. 
W.  Rep.  743- 

6I>9.  8.  Summerville  v.  Stockton 
Milling  Co.,  142  Cal.  529;  Taylor  v, 
Plunkett,  (Del.  1903)  56  Atl.  Rep.  384; 
Katz  V.'  American  Bonding,  etc.,  Co., 
86  Minn.  168;  Sparks  v.  Hopsen,  83 
Miss.  124;  Harvey  v,  Stephens,  159  Mo. 
486;  Hecht  V.  .Heimann,  81  Mo.  App. 
370;  Rawlings  v.  Neal,  126  N.  Car.  271. 
See  also  Beagles  v.  Beagles,  95  Mo. 
App.  338 ;  Achenbach  v.  Pollock,  64 
Neb.  436 ;  Warren  v,  Leiter,  24  R.  I. 
36. 

Failnre  of  Jnry  to  Find  Yalne. —  In 
New  York,  even  if  the  complaint  is 
consistent  with  an  action  of  replevin, 
a  judgment  not  fixing  the  value  of  the 
chattel  replevied,  but  accepted  by  the 
plaintiff  with  no  effort  at  reformation, 
determines  the  character  of  the  action 
as  in  conversion  and  prevents  the  re- 
covery of  replevin  costs.  McLain  v. 
Mathushek  Piano  Mfg.  Co.,  54  N.  Y. 
App.  Div.  126. 

AConitable  levying  on  property  under 
an  execution  in  good  faith  cannot  be 
mulcted  in  costs  when  sued  in  replevin 
for  such  property  unless  a  demand  be 
made  of  him  therefor  before  action 
brought,  or  this  requirement  be  waived 
by  the  constable  setting  up  a  claim 
of  ownership  in  his  answer.  Little- 
field  V.  Wilson,  (Neb.  1901)  95  N.  W. 
Rep.  677, 

Where  the  Complaint  Is  Dismiaied  as  to 
one  of  two  defendants,  costs  as  to  him 
are  in  the  court's  discretion,  under  Code 
Civ.  Pro.  N.  Y.,  S  3229,  if  the  plaintiff 
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61 1.     Attorney's  Feet.  —  See  note  2. 

619,    XVII.  Appeal.  —  See  note  4. 

614*     Brron  Hot  Asiignable.  —  See  note  I. 

XYm.  Plaiktipf'8  Bond  —  1.  Neceigity  for,  Hatiir«  and 
Suffioienoy  of  Bond  —  At  Common  Law.  —  See  note  2. 
615.     SUtutet  Baqniring^  Bond.  —  See  note  I. 

Condition  Preoedent  —  See  note  3. 
617.     In  Some  Jurisdictions.  —  See  note  I. 

Gironmstanoes  Dispensing  with  Bond.  —  See  note  2« 


recovers  against  the  other  defendant. 
Sinskie  v.  Brust,  66  N.  Y.  App.  Div. 
34. 

611.  2.  In  Hew  Jersey  a  District 
Court  may  allow  an  attorney's  fee  of 
ten  dollars  to  the  successful  party. 
Hunton  v.  Palmer,  (i^  N.  J.  L.  94. 

613*  4.  Por  Applications  of  General 
Bnles  to  actions  of  replevin  see  the 
following  cases: 

Arkansas,  —  Cathey  v,  Bowen,  70 
Ark.  348. 

Illinois,  —  Rohe  v.  Pease,  189  111. 
207;  Lyon  V.  Pease*,  86  111.  App.  251. 

Iowa,  —  Gevers  v.  Farmer,  109  Iowa 
468. 

Kansas.  —  Zeisler  v.  Bingman,  9  Kan. 
App.  447;  Samuels  v.  Burnham,  xo  Kan. 
App.   574,  61    Pac.  Rep.  755. 

Missouri.  —  Dixon  v.  Atkinson,  86 
Mo.  App.  24;  Mayer  v.  Columbia  Sav. 
Bank,  86  Mo.  App.  108 ;  Story,  etc.. 
Piano  Co.  v.  Gibbons,  96  Mo.  App.  218. 

Nebraska.  —  Elkhom  Valley  Bank  v. 
Marlcy,  61  Neb.  583 ;  Achenbach  v.  Pol- 
lock, 64  Neb.  436;  Engel  v.  Dado,  66 
Neb.  400;  Iowa  Sav.  Bank  v.  Frink, 
(Neb.  1901)  92  N.  W.  Rep.  916;  Kellar 
V.  Van  Brunt,  (Neb.  190 1)  95  N.  W. 
Rep.  668;  Voorheis  v.  Leisure,  (Neb. 
1901)  95  N.  W.  Rep.  676. 

Oregon,  —  Nunn  v.  Bird,  36  Oregon 

515. 
South  Dakota.  —  Benjamin  v.  Huston, 

16  S.  Dak.  569. 

Utah.  —  Nebeker  v.  Harvey,  21  Utah 

363. 

ITndertaking  on  Appeal.  —  In  New 
York,  on  appeal  from  a  judgment  dis- 
missing the  complaint  in  an  action 
against  a  constable  for  a  wrongful  de- 
livery of  property  replevied,  no  execu- 
tion being  issuable  and  no  stay  being 
required,  an  appeal  undertaking  is  not 
necessary.  Rich  v.  Conley,  (Supm.  Ct. 
Spec.  T.)  64  N.  Y.  Supp.  333. 

614.  1.  Goldstein  v.  Smith,  85  111. 
App.  588;  Lawson  v.  Robinson.  68  Kan. 
737;   Hopper  V.  Hopper,  84  Mo.  App. 


117;  McCormick  Harvesting  Mach.  Co. 
V,  Hill,  104  Mo.  App.  544;  Caldwell  v, 
Ryan,  (Mo.  App.  1904)  79  S.  W.  Rep. 
743;  Livingston  v,  Moore,  (Neb.  1902) 
89  N.  W.  Rep.  289 ;  Piano  Mfg.  Co.  v. 
Person,  12  S.  Dak.  448;  Nebeker  v, 
Harvey,  21  Utah  363. 

Amendment  on  Appeal  —  Judgaiat.— 
Where  the  judgment  should  be  in  the 
alternative  the  District  Court,  on  appeal 
thereto  on  law  alone,  where  the  plain- 
tiff's right  of  recovery  is  shown,  may 
order  the  entry  of  the  proper  altema* 
tive  judgment.  Larson  v,  Johnson,  83 
Minn.  351. 

A  Failnre  to  Assess  Hominal  BamigM 
affords  no  ground  for  a  reversal.  Rauh 
V.  Waterman,  29  Ind.  App.  344,  re- 
hearing  denied  29  Ind.  App.  347, 

Formal  Defects,  if  Prejudicial,  will  suf- 
fice in  Missouri  to  reverse  the  judg- 
ment on  appeal  though  not  properly 
objected  to  in  the  trial  court.  Nichols 
V.  Dodson  Lead,  etc.,  Co.,  85  Mo.  App. 
584.  But  see  otherwise  in  Illinois, 
American  Preservers'  Co.  v.  Bishop,  83 
111.  App.  493,  affirmed   184  111.  68. 

Jurisdictional  Defects  may  be  raised 
for  the  first  time  on  appeal.  Hoy  v, 
Leonard,  13  Colo.  App.  449  (complaint 
failing  to  state  a  cause  of  action) ; 
Armour  v.  Arres,  (Neb.  1904)  98  N.  W. 
Rep.  843   (affidavit  fatally  defective). 

2.  If  the  Defendant  Clsimed  the  prop- 
erty, at  common  law,  the  question  of 
his  title  had  to  be  tried  before  delivery 
to  the  plaintiff  was  proper.  Bishop,  etc., 
Co.  V.  Keffer,  69  N.  J.  L.  47. 

615.  1.  Allen  v.  Frederick,  26  Ind. 
App.  430 ;  Warren  v.  Leiter,  24  R.  I.  36. 

8.  Widber  v.  Benjamin,  75  Vt.  152. 
See  also  Terry  v.  Johnson,  109  Ky. 
589;  Bishop,  etc.,  Co.  v.  Keffer,  69  N. 
J.  L.  47;  Warren  v.  Leiter,  24  R.  I. 
36 :  Leiter  v.  Lyons,  24  R.  I.  42. 

617.  1.  McJCinstry  v,  Collins,  76 
Vt.  221. 

2.  See  Sloan  v.  Fist,  (Neb.  1902)  89 
N.  W.  Rep.  760. 
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617. 
618. 

note  I. 

619. 
note  3 

630. 

633. 

633. 
635. 
636. 


637. 


Tiling  Bond.  —  See  note  3. 

2.  Execution,  Beqniutes^  and  Approval  of  Bond.  —  See 

Bond  Snbftantially  Conforming  to  Statutory  Boqniiioii&ti.  —  See 

Ternu  and  Conditions  of  Bond.  —  See  note  !• 

Amoant  of  Bond.  —  See  note  I. 

Hombor  of  Suittlei.  —  See  note  4« 

See  note  1. 

4.  Amendment.  —  See  note  i, 

6.  Filing  New  Bond.  —  See  note  i. 

6.  Summary  Judgment  on  Bond.  —  See  note  2. 

7.  Action  on  Bond  —  a,  JURISDICTION.  —  See  note  3. 
c.   Parties  —  Aotion  by  sheriff.  —  See  note  4. 


617.  8.  See  Allen  v.  Frederick,  26 
Ind.  App.  430. 

618*  1.  For  the  Snbftanoe  of  the  Beqoi- 
eitee  of  a  replevin  bond  see  Warren  v, 
Leiter,  24  R.  I.  36 ;  Widber  v,  Benjamin, 
75  Vt.  152. 

Laok  of  a  BoTonne  Stamp  on  the 
undertaking,  where  such  stamp  is  re- 
quired, is  not  ground  for  dismissing 
the  action^  where  the  pla!intiff  offers  to 
justify  or  substitute  a  new  undertaking. 
Rich  r.  Conley,  (Supm.  Ct.  Spec.  T.) 
64  N.  Y.  Supp.  333. 

619.  8.  Rauh  v.  Waterman,  29  Ind. 
App.  344,  rehearing  denied  29  Ind.  App. 

347. 

Omissione.  — An  omission  of  the  pro- 
vision that  the  plaintiff  will  prosecute 
his  action  with  effect  is  not  fatal.  Rauh 
V.  Waterman,  29  Ind.  App.  344,  rehear- 
ing denied  29  Ind.  App.  347. 

690.  1.  See  Rauh  v.  Waterman,  29 
Ind.  App.  344,  rehearing  denied  29  Ind. 
App.  347. 

Silenoe  ae  to  Goete,  eo  nomine,  in  the 
bond  will  not  relieve  the  obligor  from 
liability  for  costs  and  disbursements. 
Katz  V.  American  Bonding,  etc.,  Co.,  86 
Minn.  168;  Sparks  v.  Hopsen,  83  Miss. 
124. 

633.  !•  Bishop,  etc.,  Co.  v.  Keffer, 
69  N.  J.  L.  47 ;  Warren  v.  Leiter,  24 
R.  I.  36. 

4.  Action  on  Bond  with  One  Surety.  — 
Shaw  V.  Tobias,  3  N.  Y.  188;  Capital 
Lumbering  Co.  v.  Learned,  36  Oregon 

544. 

Time  for  Excepting  to  Snretiee.  —  In 
Nebraska  twenty-four  hours  are  allowed 
to  the  defendant  within  which  to  ex- 
cept to  the  plaintiff's  sureties,  the  time 
tc  be  reckoned  by  actual  count  from 


the  expiration  of  the  time  allowed  to 
the  plaintiff  to  furnish  his  undertaking. 
Barton  v,  ShuU,  (Neb.  1903)  97  N.  W. 
Rep.  292. 

Waiver,  —  Failure  to  except  to  the 
plaintiff's  sureties  within  the  statutory 
time  will  operate  as  a  waiver  of  such 
exception.  Cromer  v,  Watson,  59  S. 
Car.  488. 

6SI3,  1.  Warren  v.  Leiter,  24  R.  I. 
36. 

One  Snrety  Company  is  sufficient  un- 
der the  statutes  of  some  states.  Leiter 
V.  Lyons,  24  R.  I.  42 ;  Qopton  v.  Good- 
bar,  (Tex.  Civ.  App.  1900)  55  S.  W. 
Rep.  972.  And  see  the  title  Suretyship, 
Am.  and  Eng.  Encyc.  of  Law. 

635.  1.  Rich  v.  Conley,  (Supm.  Ct. 
Spec.  T.)  64  N.  Y.  Supp.  333. 

Description  of  Plaintift.  —  In  New 
York  an  undertaking  citing  the  plaintiff 
as  an  individual  cannot  be  amended  to 
cite  him  as  an  executor.  Taylor  v, 
Jackson,  (Supm.  Ct.  App.  T.)  35  Misc. 
(N.  Y.)  300. 

636.  1.  In  Bhode  Island  if  at  any 
time  pending  the  writ  the  defendant  is 
dissatisfied  with  the  amount  or  the  sure- 
ties on  the  bond  the  court  has  power 
in  its  discretion  to  order  the  plaintiff 
to  give  further  bond.  Warren  r.  Leiter, 
24  R.  I.  36. 

2.  See  Sparks  v.  Hopsen,  83  Miss.  124 : 
Beagles  v.  Beagles,  95  Mo.  App.  338; 
McCormick  Harvesting  Mach.  Co.  v. 
Hill,  104  Mo.  App.  544;  Rawlings  v. 
Neal,  126  N.  Car.  271;  McTeer  v.  Bris- 
coe,  (Tenn.  Ch.   1899)  61   S.  W.  Rep. 

564. 

3.  See  Gilbert  v.  Sprague,  196  III. 
444. 

637.  4.   Burgett  v,  Gilbert,  107  III 


662 


Vol.  XVIII. 


RUPLEVW. 


698-68tf 


698. 

639. 
See  note 
630. 
631. 
633. 
633. 
635. 


Astion  by  Btrtuigdr.  —  See  note  I. 
PftrtiM  Defendftnt.  —  See  note  2. 

d.  Declaration  or  Complaint  —  i>Meriptioa  of 
I. 

EMh  Condition  IMitinot  and  Bepmto.  —  See  note  2. 
Alleging  Judgment.  —  See  note  2. 
See  notes  i,  2. 

e.  Plea  or  Answer  —  in  e«i«nL  —  See  note  4. 

That  MeriU  Wore  Hot  Tried.  —  See  note  I. 

g.  Judgment.  —  See  note  5. 


App.  351,  holding,  however,  that  an  alle- 
gation in  the  declaration  that  the  sheriff 
sues  for  the  use  of  another  does  not 
affect  the  right  to  recover. 

63S.  1.  An  Attachmont  Creditor  may 
sue  on  the  replevin  bond  in  Connecti- 
cut. Quinnipiac  Brewing  Co.  v,  Hack- 
barth,  74  Conn.  392. 

Tho  Aiiignoo  of  the  Judgment  for  the 
payment  of  which  the  replevied  chattels 
are  beings  held  by  the  sheriff  may  sue 
alone  and  in  his  own  name  under  the 
Indiana  statute.  Kahn  v.  Gavit,  23  Ind. 
App.  274. 

8.  A  Claimant  of  a  Lien  upon  the  re- 
plevin judgment,  who  has  not  given  any 
notice  of  his  lien  to  the  judgment 
debtor  or  his  assignee,  is  not  a  neces- 
sary party  defendant.  Eisenhart  v,  Mc- 
Garry,  15  Colo.  App.  i. 

699.  1.  Befecta  Snggeotad.— Rauh  v. 
Waterman,  29  Ind.  App.  344,  rehearing 
denied  29  Ind.  App.  347. 

630.  2.  Where  Improper  Judgment 
Haf  Been  Bendered.  —  See  Katz  v.  Amer- 
ican Bonding,  etc.,  Co.,  86  Minn.  168. 

Failure  to  Botum  the  Property  is  not  a 
breach  of  the  bond  unless  a  return  was 
demanded  by  the  pleadings  or  directed 
by  the  judgment.  Myers  v.  Dixon,  106 
111.  App.  322 ;  Freeman  v.  U.  S.  Fidelity, 
etc.,  Co.,  (Supm.  Ct.  App.  T.)  43  Misc. 
(N.  Y.)   364. 

Biimiasal  for  Failure  to  Prooeoute. — 
See  Keenan  v.  Washington  Liquor  Co., 
8  Idaho  383 ;  Meyers  v.  Dixon,  106  III. 
App.  322.  See  also  Rauh  v.  Waterman, 
29  Ind.  App.  344,  rehearing  denied  29 
Ind.  App.  347. 

A  Bonsuit  has  been  held  to  operate 
as  a  breach  of  the  condition  to  prose- 
cute with  effect.  Truitt  r.  Collins,  2 
Penn.  (Del.)  36. 

631,  2.  Beview  of  Judgment  in  Bo- 
plevin  Suit.  -«-  See  Truitt  v.  Collins,  2 
Penn.  (Del.)  36;  Smith  v.  Bowers, 
(Neb.  1902)  89  N.  W.  Rep.  596. 


M9.  L  AmiodBunt.  —  A  complaint 
alleging  that  the  action  was  terminated 
adversely  to  the  plaintiff  may  be 
amended  before  issue  joined  to  allege 
a  dismissal  for  failure  to  prosecute. 
Keenan  v.  Washington  Liquor  0>.,  8 
Idaho  383. 

2.  A  General  Deoeription  of  the  prop- 
erty seized  is  sufficient.  Keenan  v. 
Washington  Liquor  Co.,  8  Idaho  383. 

633*  4.  See  Palmer  v.  Emery,  91 
111.  App.  207. 

The  Aniwer  Muit  Hot  Contradlet  the 
recitals  in  the  defendant's  replevin  com- 
plaint and  undertaking.  Capital  Lum- 
bering Co.  V.  Learned,  36  Oregon  544. 

Bpeoial  Plea.  —  Proof  in  mitigation  of 
damages  that  some  or  all  of  the  goods 
taken  in  execution  by  a  sheriff  were 
not  the  property  of  the  execution  de- 
fendant is  admissible  only  under  a 
special  plea.  Smith  v.  Bowers,  (Neb. 
1902)  89  N.  W.  Rep.  596,  affirmed  (Neb. 
1902)  91  N.  W.  Rep.  521. 

Hon  Eit  Faotum.  —  Under  the  veri- 
fied pica  of  non  est  factum,  proof  of 
the  bond's  execution  is  not  waived  by 
the  introduction  of  the  bond  without 
objection.  Carlson  v.  Gilbert,  99  111. 
App.  574. 

635.  1.  Palmer  v.  Emery,  91  111. 
App.  207.  See  also  Weber  v.  Hertz,  87 
111.  App.  601,  judgment  affirmed  188 
111.  68. 

Pleading  Property  in  Dtfenie.  —  See 
Truitt  V,  Collins,  2  Penn.  (Del.)  36; 
Gilbert  v,  Sprague,  196  111.  444 ;  Farson 
r.  Gilbert,  85  111.  App.  364;  Lyon  v. 
Pease,  86  III.  App.  251.  Compare 
Magerstadt  v.  Harder,  199  111.  271. 

The  Dismisial  of  an  Appeal  from  a  re- 
plevin judgment  is  no  basis  for  a  plea 
that  the  merits  were  not  tried  in  such 
replevin  action.  Myers  v.  Dixon,  106 
111.  App.  2^^' 

5.  See  McCormick  Harvesting  Mach. 
Co.  V.  Hill,  104  Mo.  App.  544;  Talcott 
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tr.  Rose,  (Tex.  Civ.  App.  1901)  64  S. 
W.  Rep.  X009. 

Jndgmaiit  in  Exoati  of  Penalty.  —  See 
Truitt  r.  Collins,  2  Penn.  (Del.)  36. 

DamagM.  —  Substantial  damages  for 
breach  of  the  bond  may  be  recovered 
though  merely  nominal  damages  for  the 
taking  of  the  property  were  awarded 
in  the  replevin  suit.  Quinnipiac 
Brewing  Co.  v,  Hackbarth,  74  Conn. 
392. 

So  where  the  plaintiff  in  replevin  was 
nonsuited,  damages  may  be  recovered 
by  the  original  defendant  in  an  action 
on  the  bond  though  not  demanded  in 
the  replevin  action.  Truitt  v.  Collins, 
2  Penn.  (Del.)  36. 

Attorney's  Fees  may  be  recovered  un- 
der a  stipulation.  Gilbert  tr.  Sprague, 
196  111.  444. 


The  Value  Fixed  in  the  AlAdavit  for 
the  writ  has  been  held  not  to  be  con- 
clusive in  a  suit  on  the  bond.  Farson 
r.  Gilbert,  85  111.  App.  364. 

637.  8.  Terry  v.  Johnson,  109  Ky. 
589;  Johnson  v.  Mason,  64  N.  J.  L. 
258;  Ft.  Wayne  Electric  Corp.  r.  Se- 
curity Trust,  etc.,  Co.,  65  N.  J.  L.  221 ; 
Polite  V.  Bero,  63  S.  Car.  209 ;  Parish 
V.  Smith,  66  S.  Car.  424.  See  also 
Bishop,  etc.,  Co.  v.  Keffer,  69  N.  J.  L. 

47. 

In  Whose  Vame  Made.  —  In  Colorado 
the  undertaking  under  the  statute  should 
run  to  the  plaintiff,  but  an  undertak- 
ing running  to  the  sheriff  is  good  as  a 
common-law  bond  where  it  provides  for 
the  return  of  the  property  or  the  pay- 
ment of  its  value  to  the  plaintiff.  Smith 
V.  Stubbs,  16  Colo.  App.  130. 
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REPLICATIONS  AND  REPLIES. 


649.    nL  Keplicatiohb  at  Law  —  1.  Veoessity  and  Uses  of 
Beplioations  —  a.  In  General.  —  See  note  5. 


643. 
6S0. 
651. 

See  note 


See  note  i. 

c.  Absence  of  Replication.  —  See  note  i. 

d.  Waiver  of  Replication  —  (i)  Implied  Waiver.  — 
I. 

2.  Vnxnber  of  Seplioations  Allowable.  —  See  note  4. 
654.    4.  Seqnisites  and  Sufficiency  of  Seplications  —  c.  Body  — 
{\)  In  General,  —  See  note  i. 

656,     Whore  Flea  Ii  Applicable  to  Whole  Deolaration.  —  See  note  2. 

(5)  Departure,  —  See  note  2. 

r6)  Duplicity.  —  See  note  i. 

(8)    Traverses  —  (b)  TraTorsable  Allegationi  Vot  Denied.  —  See 


659. 
660. 
665. 

note  5. 
666. 
673. 
680. 
681. 


;8) 

(d)  Tender  of  iMne.  —  See  note  I. 

d.  Conclusion  —  (2)  To  Country.  — See  note  i. 

9.  Defects  in  Plea  Waived  by  Beplication.  —  See  notes  3, 4* 

IV.  Seplications  III  Equitt  —  1.  General  Seplication. — 


See  note  i. 

649.  5.  Hall  v,  Greene,  24  R.  I.  drawn.  •  Chesapeake,  etc.,  R.  Co.  v, 
^86.  Rison,  99  Va.  18. 

To  a  Plea  of  Abatement  there  should  654.  1.  Attempt  to  Explain  AUega- 
be  a  replication.  Daly  v,  Iselin,  10  Pa.  tlon  of  Plea. —  See  Blasingame  v.  Royal 
Dist.  193.  Circle,  iii  111.  App.  202. 

643.  1.  State  v.  Ackerman,  64  N.  656.  2.  Jackson  v,  Pennsylvania  R. 
J.  L.  99. 

6ffO.  1.  Dismiiial  of  Petition  for  Han- 
damns.  —  See  State  v,  Wyoming  County 
Ct.,  47  W.  Va.  672. 

Pailnre  to  Beply,  Admits  Tmth  of  Plea. 
—  Rostonski's  Estate,  7  Northam.  Co. 
Rep.  (Pa.)  214  (so  far  as  plea  is  re- 
sponsive) ;  Briggs  v.  Cook,  99  Va.  273 
(objection  to  absence  of  replication  not 
required).  See  also  Prater  v,  Tennes- 
see Producers'  Marble  Co.,  105  Tenn. 
496;  Duane  v.  Richardson,  106  Tenn. 
80. 

651.  1.  Modem  Woodmen  of  Amer- 
ica V.  Wieland,  109  111.  App.  340. 

4.  Oeneral  and  Special  Eeplieationo  to 
Same  Plea.  —  If  a  general  replication 
has  been  filed  to  a  plea  it  is  improper 
to  file  a  special  replication  thereto  un- 
less the  general  replication  is  first  with- 


Co.,  69  N.  J.  L.  79. 

MO.  2.  Midland  Steel  Co.  v.  Citi- 
zens Nat.  Bank,  2^  Ind.  App.  71  \^c\%ing 
18  Encyc.  op  Pl.  and  Pr.  659  and  sup- 
porting the  whole  text  paragraph] ;  Til- 
lis  V.  Liverpool,  etc.,  Ins.  Co.,  (Fla. 
1903)  35  So.  Rep.  171. 

6<I0.  1.  Randall  v.  Carpenter,  25  R. 
L  541. 

665*  6.  See  State  v,  Wyoming 
County  Ct.,  47  W.  Va.  672. 

666.  1.  Chesapeake,  etc.,  R.  Co.  v, 
Rison,  99  Va.  18. 

673.  1.  State  v.  Ackerman,  64  N. 
J.  L.  99. 

650.  8.  See  Zirkle  v,  Jones,  ft  29 
Ala.  444. 

4.  Blasingame  v.  Royal  Qrcle,  iii 
TH.  App.  202. 

651.  1.   Alfred  Richards  Brick  Co. 
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681.    2.  Special  Beplioation.  —  See  note  6. 

683.  3.  Heoeigity  and  Adviiability  of  Keplioation  —  ^.   To 

Answer  —  Omitttng  to  nie  B«pUeatioii.  —  See  note  2. 
c.  To  Plea.  —  See  note  4. 

684.  4.  Meet  of  Beplication  —  a.  To  Answer.  —  See  note  i. 

685.  b.  To  Plea.  —  See  note  i. 

687.    6.  Waiver  of  Seplication.  —  See  note  3. 
689.    7.  Essentiali   of  Beplication  —  b.  Consistency.  —  See 
note  2. 

AnMndment  Xun  Be  Contiitmit.  —  See  note  3. 

691.  y.  Code  Beplies  — 2.  Neoeseity  and  Advisability  of  Be- 
ply  —  a.  Provisions  of  Codes  —  pmoUu  Proviiiou  or  codM.  —  See 
note  3. 

693.    See  note  i. 

693.  b.  Directing  Reply  to  Be  Made  —  (i)  In  GentraL 
—  See  note  i. 

(2)  Grounds  for  Granting  Motion.  —  See  note  2. 

694.  c.  Sufficiency  of  New  Matter  to  Require  Re- 
ply.—  See  note  3. 

698.    h.  Absence  of  Reply  — (i)  In  General.  —See  notes  • 

3>4- 


V.  Trott,    16  App.   Cas.   (D.   C.)    393; 
Holmes  v,  Clifford,  95  III.  App.  245. 
6§1.     6.  Ward  v.  Ward,  50  W.  Va. 

S17. 

In  Tlorida  it  is  not  permissible  to  file 
a  special  replication  without  permission 
of  the  court.  Pinney  v.  Pinney,  (Fla. 
1903)  35  So.  Rep.  95. 

693*  2.  Independent  Medical  Col- 
lege V,  Zeigler,  86  111.  App.  360;  Wilt 
V.  Huffman,  46  W.  Va.  473 ;  Sansom 
V,  Blankenship,  53  W.  Va.  411.  But 
see  Yazoo,  etc.,  R.  Co.  v.  Adams,  81 
Miss.  90,  decided  under  Annot.  Code 
Miss.  (1892),  8  540,  providing  that  it 
is  not  necessary  to  file  a  replication  to 
an  answer  in  chancery. 

4.  Austin  V.  Hoxsie,  44  Fla.  199. 

694*  1.  Pinney  v,  Pinney,  (Fla. 
1903)   35   So.  Rep.  95. 

6Sft.  1.  United  BtatM  Eqnity  Praetioe. 
—  See  Soderberg  v,  Armstrong,  116 
Fed.  Rep.  709,  citing  18  Encyc.  op  Pl. 
AND  Pr.  685. 

687.  8.  Holmes  v,  Clifford,  95  III. 
App.  245. 

689*  2.  Booher  v.  Allen.  153  Mo. 
613,  wherein  it  was  held  that  a  reply 
which  merely  pleaded  evidence  which 
could  have  been  adduced  under  the 
allegations  of  the  petition  was  not  bad 
for  departure. 

8.  See  Collins  v.  Gregg,  109  Iowa  506. 


Ml*  8.  See  Babcock  v.  Maxwell,  29 
Mont.  31. 

699.  1.  In  Vew  Tork  new  matter 
set  up  by  the  defendant  in  his  answer, 
not  as  a  counterclaim,  but  as  a  partial 
defense,  requires  no  reply.  Deering  v. 
New  York,  51  N.  Y.  App.  Div.  402. 

698.  1.  Toplitz  V.  Garrigues,  71  N. 
Y.  App.  Div.  Z7 ;  Burr  r.  Union  Surety, 
etc.,  Co.,  86  N.  Y.  App.  Div.  545; 
Wester  v.  Mutual  Reserve  Fund  L.  As- 
soc, (N.  Y.  City  Ct.  Gen.  T.)  27  Misc. 
(N.  Y.)  830. 

8.  Diseretion  of  Gout. —  In  New  York 
a  motion  to  compel  the  plaintiff  to  re- 
ply is  addressed  to  the  discretion  of 
the  court.  A  reply  will  be  ordered 
where  it  is  necessary  in  order  to  pre- 
vent surprise  and  to  promote  justice. 
But  a  reply  will  not  be  ordered  where 
its  sole  object  is  to  relieve  the  defend- 
ant from  the  necessity  of  proving  the 
facts  set  up  in  his  plea  of  confession  and 
avoidance.  Timble  v.  Russell,  (Supm. 
Ct.  Spec.  T.)  41  Misc.  (N.  Y.)  577. 
See  also  Masters  v.  De  Zavala,  48  N. 
Y.   App.   Div.   269. 

694.  8.  Xfttter  in  Answer  Capable  of 
Proof  nnder  Ctoneral  Denial.  —  Johnson  v. 
Andrews,  (Supm.  Ct.  Spec.  T.)  34  Misc. 
(N.  Y.)   89. 

998,  8.  Harlan  County  v.  Hbgsett, 
60  Neb.  362;  Havana  City  R.  Co.  v. 
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699.  (2)  Omission  to  File  Reply  in  Time,  —  See  notes  i ,  2. 

700.  (3)  Judgment  for  Failure  to  Reply,  —  See  notes  2,  4. 

703.  4.  Snffloienoy  and  Defects  —  b.  Repetition  of  Alle- 
gations OF  Complaint.  —  See  note  2. 

704.  d.  Alleging  and  Denying  Legal  Conclusions.  — 

See  note  2. 

e.  Alleging  Matters  of  Evidence.  —  See  note  3. 
70ff.    g.  Departure  —  (i)  In  General — B«pij  Mut  Be  Con- 

iistant  with  Complaint.  —  See  note  2. 

706.  See  note  i. 

707.  Xntrodnetion  of  Vow  Caoio  of  Aotion.  —  See  notes  I,  2. 
Boply  Cannot  Bomodj  DofooU  in  Complaint.  —  See  notes  3,  4. 


Ceballos,  49  N.  Y.  App.  Div.  42 1 ;  Car- 
ver V.  Wagner,  51  N.  Y.  App.  Div.  47; 
Huron  v.  Meyers,  13  S.  Dak.  420;  Dun- 
ham V.  Travis,  25  Utah  65. 

In  Iowa  the  rule  is  that  allegations  in 
the  answer  which  are  not  clearly  ad- 
mitted by  the  reply  are  considered  to 
be  denied  by  operation  of  law.  Parsons 
V.  Grand  Lodge,  etc.,  xo8  Iowa  6. 

M8*  4.  Bruce  v,  Weatherford  First 
Nat.  Bank,  25  Tex.  Civ.  App.  295; 
Hughes  V.  New  York  L.  Ins.  Co.,  32 
AATash    I 

699.  1.  Delay  Dne  to  Mistake.  —  See 
Strauss  v,  Edelstein,  48  N.  Y.  App.  Div. 

SS3. 
8.  Strause  v.  Palatine  Ins.  Co.,  128 

N.  Car.  64,  upholding  the  discretion  of 

the  trial  court  in  permitting  the  filing 

of  a  reply  after  verdict  on  offering,  in 

lieu  thereof,  to  grant  a  new  trial  to  the 

defendants. « 

700.  2.  Hibberd  v,  Trask,  160  Ind. 
498;  Walton  V.  Wild  Goose  Min.,  etc., 
Co.,  (C.  C.  A.)  123  Fed.  Rep.  209; 
Patterson  v.  Wade,  (C.  C.  A.)  115  Fed. 
Rep.  770. 

Diwnretion  of  Conrt. —  In  Mounts  v, 
Garanson,  29  Wash.  261,  it  was  held 
that  the  granting  of  the  motion  lies 
in  the  discretion  of  the  court. 

4.  See  Illinois  Cent.  R.  Co.  v.  Nail, 
(Ky.  1899)  51  S.  W.  Rep.  168. 

703.  S.  Boply  Mnit  Allege  Hew  Faota. 
■ — Ellis  V.  Soper,  11 1  Iowa  631. 

704.  S.  Fitzpatrick  v,  Simonson 
Bros.  Mfg.  Co.,  86  Minn.  140. 

ninstrations.  —  A  reply  is  bad  which 
admits  the  facts  alleged  in  the  answer 
but  denies  their  legal  sufficiency  to  con- 
stitute a  defense  to  the  action.  Sutton 
V.  Sutton,  60  Neb.  400. 

8.  Sexteo  v,  Shriver,  (Neb.  1903)  95 
N.  W.  Rep.  594* 


705,  8.  Louisville,  etc.,  R.  Co.  v, 
Mothershed,  121  Ala.  650;  Union 
Casualty,  etc.,  Co.  v,  Bragg,  63  Kan. 
291 ;  Flannery  v,  Campbell,  (Mont.  1904) 
75  Pac.  Rep.  11 09;  Cederson  r.  Oregon 
R.,  etc.,  Co.,  38  Oregon  343;  Childs 
Lumber,  etc.,  Co.  v.  Page,  28  Wash. 
128. 

T06.  1.  Orient  Ins.  Co.  v,  Dark, 
(Ky.  1900)  59  S.  W.  Rep.  863;  Rich 
V,  Donovan,  81  Mo.  App.  184;  Baltzell 
V.  Modern  Woodmen  of  America,  98 
Mo.  App.  153. 

Matter  in  Explanation  or  Avoidanoe.  — 
See  Cedar  Rapids  Water  Co.  r.  Cedar 
Rapids,  117  Iowa  250;  Crown  Cycle  Co. 
V,  Brown,  39  Oregon  285,  the  latter 
case  holding  that  in  assumpsit  on  a 
quantum  where  the  answer  sets  up  a 
special  contract  by  the  terms  of  which 
payment  is  not  yet  due,  a  reply  that 
the  plaintiff  was  induced  to  enter  into 
this  special  contract  by  the  defendant's 
fraud  is  not  bad  for  departure. 

707.  1.  Adams  v.  Warren,  27  Colo. 
293;  Shaw  V.  Jones,  156  Ind.  60;  Ellis 
V.  Soper,  III  Iowa  631;  Hoxsie  v, 
Kempton,  77  Minn.  462 ;  Elder  v.  Web- 
ber, (Neb.  1902)  92  N.  W.  Rep.  126; 
Sexten  v.  Shrivcr,  (Neb.  1903)  95  N. 
W.  Rep.  594 ;  Kliment  v.  Torpin  Grain 
Co.,  (Neb.  1903)  97  N.  W.  Rep.  587; 
Dudley  v.  Duval,  29  Wash.  528. 

8et-oir  to  Set-off.  —  In  Orr  v.  Leathers, 
27  Ind.  App.  572,  it  was  held  that  a 
reply  pleading  a  set-off  to  a  set-off 
pleaded  in  the  answer  was  not  bad  for 
departure. 

2.  Kearney  County  Bank  v,  Zimmer- 
man, (Neb.  1904)  99  N.  W.  Rep.  524; 
Olmstead  v,  Raleigh,  130  N.  Car.  243; 
Zom  V.  Livesley,  44  Oregon  501. 

8.  Merrill  v.  Suing,  66  Neb.  404. 

4.  McKay  v,  Henderson,  (Ky.  1903) 
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719.    6.  Denials  — f.  General  Denials  —  Dtniu  of  Each  ud 

lT«r7  AlUgation.  —  See  note  2. 

790.  6.  Vorifloation  of  Eeply  —  d.  Effect  of  Unverified 
Reply.  —  See  note  2. 

791,  7.  Bemedies  for  Insnfficienoy  and  Lrrepilarity  —  a.  In 
General.  —  See  note  2. 

Varioof  Kotioiii  —  ]>«iiiiizT«r.  —  See  note  3. 
798.    c.  Faulty  Denials.  —  See  note  i. 

e.  Unnecessary  Replies.  —  See  note  6. 


71  S.  W.  Rep.  ^z^\  Snyder  v,  John- 
son, (Neb.  1903)  95  N.  W.  Rep.  692; 
Hammer  v.  Downing,  39  Oregon  504. 

713.  8.  Fitzpatrick  v,  Simonson 
Bros.  Mfg.  Co.,  86  Minn.  140,  holding 
sufficient  a  reply  that  denied  "  each  and 
every  allegation,  matter,  and  thing  in 
said  answer  contained,  save  as  the  same 
may  be  herein  or  may  have  been  here- 
tofore stated  in  his  complaint." 

790.  8.  A  Beply  Vorifled  on  Informa- 
tion and  Bolief,  where  such  verification 
is  not  permitted,  admits  the  allegations 
of  the  answer.  Floyd-Jones  v,  Ander- 
son, (Mont.  1904)  76  Pac.  Rep.  751. 

731.  8.  Contra,  Zirkle  v.  Jones,  129 
Ala.  444,  wherein  the  court  said :  "  The 
rule  of  the  common  law  of  visiting  a 
demurrer  to  a  bad  replication  upon  the 
plea  was  abrogated  by  the  adoption  of 
the  statute  requiring  a  demurrer  to  be 
allowed  for  matter  of  substance  only, 
which  must  be  specified  in  it 


Oljoetions  WaiTod.  —  A  departure 
from  the  allegations  of  the  petition  is 
waived  by  going  to  trial  without  ob- 
jection. Phillips  V,  Barnes,  105  Mo. 
App.  421 ;  Elder  v,  Webber,  (Neb.  1902) 
92  N.  W.  Rep.  126. 

8.  Crete  v.  Hendricks,  (Neb.  1902) 
90  N.  W.  Rep.  215 ;  Merrill  v.  Suing, 
d^  Neb.  404;  Walton  v.  Wild  (joose 
Min.,  etc,  Co.,  (C.  C.  A.)  123  Fed,  Rep. 
209. 

733.  1.  Gross  v.  Scheel,  (Neb. 
1903)  93  N.  W.  Rep.  418. 

Judgment  on  the  Pleadings  may  be 
given  in  New  York  where  the  reply  is 
merely  a  negative  pregnant.  Pigot  v. 
McKeever,  (Supm.  Ct.  Spec.  T.)  32 
Misc.  (N.  Y.)  45.  See  generally  Judg- 
ments. 

6.  McKay  r.  Henderson,  (Ky.  1903) 
71  S.  W.  Rep.  625 ;  Mitnacht  v.  Haw- 
thorne, (Supm.  Ct  Spec.  T.)  31  Misc. 
(N.  Y.)  378. 
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737.    L  Is  Oehebal  —  in  XaMMhniettf.  —  See  note  4. 

7ftSm    See  note  i. 

[By  an  act  approved  March  8,  1899,  establishing  a 
Court  of  Registration  for  the  purpose  of  registering  and  con- 
firming titles  to  land,  it  is  provided  that  such  court,  after  any 
decision  or  decree  dependent  upon  the  determination  of 
questions  of  law,  may  report  such  decision  or  decree  for  the 
consideration  of  the  Supreme  Judicial  Court.**] 

739.    II  What  Questiohs  Mat  Be  Repobted  —  Qntttiom  Hot 

Detennined  Below  —  Incidental  Qaeitioni.  —  See  note  2. 

733.  lU  FOBX  OF  Bepobt.  —  See  note  i. 

734.  IV.  Heabino    ard   Detebmihatioh   of   Sepobt  —  1. 

What  QuestionB  Are   Open  —  Objeotioni   Waived  in   Trial   Govt.  —  See 

note  2. 


737,  4.  Beport  Before  Verdict.  — 
By  virtue  of  a  statute  approved  May 
10,  1900,  the  judges  of  the  Superior 
Court  may,  in  civil  cases  on  the  com- 
mon-law side  of  the  court,  report  ques- 
tions of  law  to  the  Supreme  Judicial 
Court  before  verdict  or  decision.  Com. 
t*.  Burton,  183  Mass.  461. 

73§.  1.  The  Beport  Mnet  Be  After 
Verdict  in  a  criminal  case.  Com.  v. 
Burton,   183  Mass.  461. 

Ifl.  Welsh,  Petitioner,  175  Mass.  68, 
holding  that  a  decision  or  decree  within 
the  meaning  of  this  statute  is  not  re- 
stricted to  a  formal  order  or  decree 
upon  the  record,  but  embraces  a  case 
which  is  ripe  for  judgment  or  decree, 
where  the  report  shows  that  a  decree 


would  be  entered  were  it  not  for  the 
question  of  law,  and  provides  for  a 
decree  when  the  doubt  upon  that  ques- 
tion is  resolved. 

739.  2.  In  Maine. —  See  Shaw  v. 
Monson  Maine  Slate  Co.,  96  Me.  41. 

73d,  1.  Stewart  v.  Stewart,  177 
Mass.  493;  Raymond  v,  Wagner,  178 
Mass.  315;  New  York,  etc.,  R.  Co.  v. 
Blacker,  178  Mass.  386;  Munkley  v, 
Hoyt,  179  Mass.  108. 

Facte  or  Evidence  of  Facta.  —  Cutler's 
Appeal,  74  Conn.  35. 

734.  8.  Variance.  —  A  mere  tech- 
nical variance  is  ordinarily  waived  by 
reporting  a  case,  but  where  the  vari- 
ance is  wide  and  substantial  it  is  not 
so  waived.    Eveleth  v.  Gill,  97  Me.  3x5. 
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739.  IL    Lf  PlEABIVGB  at  CoKMOV  Law  —  Deelftntion.  —  See 
note  3. 

743.  v.  In  LfDICTXENTB  AKD  IKP0RUATI0H8.  —  See  note  2. 

743,  See  note  1. 

VI.  Objections  fob  Snpijonanct  —  How  Iansn  — At 

Common  Law.  —  See  note  2. 

In  Indlctmento  or  lafonnatioiui.  —  See  note  1 1 . 


739.  8.  Thomas  v.  Pennsylvania  R. 
Co.,  3  Penn.  (Del.)  8i ;  Kirby  v.  State, 
44  Fla.  81. 

749.  2.  Lehman  v.  U.  S.,  (C.  C.  A.) 
127  Fed.  Rep.  41  [citing  18  Encyc.  of 
Pl.  and  Pr.  742]  ;  Hickman  v.  State, 
44  Tex.  Crim.  533.  See  also  People  v, 
Kane,  43  N.  Y.  App.  Div.  472,  aMrtned 
161   N.  Y.  380. 

Bepngnanoy  Avoided  by  Conitraotion.  — 
An  indictment  for  perjury  before  a 
grand  jury  is  not  rendered  repugnant 
by  allegations  that  the  deposit  of  certain 
money  had  been  "  developed "  before 
such  grand  jury  and  that  the  appellant's 


knowledge  of  such  deposit  became  a 
material  inquiry,  since  "  developed  *' 
does  not  signify  that  the  deposit  was 
fully  established.  State  v.  Faulkner, 
175   Mo.  546. 

743.  1.  Floyd  v.  State,  (Tex.  Crim. 
1902)  68  S.  W.  Rep.  690;  Dawson  v. 
State, (Tex.  Crim.  1900)  55  S.  W.  Rep.  49. 

S.  See  Thomas  v.  Pennsylvania  R. 
Co.,  3  Penn.  (Del.)  81 ;  Kirby  v.  State, 
44  Fla.  81. 

11.  Lehman  r.  U.  S.,  (C.  C.  A.)  127 
Fed.  Rep.  41,  citing  18  Encyc.  of  Pl. 
AND  Ph.  743  and  supporting  the  whole 
text  paragraph. 


670 


RESCISSION,    CANCELLATION,    AND 
REFORMATION  OF  CONTRACTS. 


748. 

note  2. 

7SO. 
Contracts 

751. 

note  2. 

7S9. 

note  4. 
753. 

754. 


U  Defihitiokb  —  1.  Sesciuion  or  CanceUation.  —  See 

m.  EaviTABLE  JuBisDiGTiov  —  1.  To  Bescind  or  Cancel 
^-tf.  In  General.  —  See  note  2. 

Sz«reii6   of   Jurisdiction   to   Avoid   Mnltiplieity   of  Sniti.  —  See 

Kogotiable  Initnunenti.  —  See  note  4. 

Payment  of  Debt  Evidonoed  by  Inatnimont.  —  See  note  2. 

d.    Exclusive   Jurisdiction   of    Equity.  —  See 

c.  Discretion  of  Chancellor.  —  See  notes  i,  2. 

Whore  Spodflo  Performance  Wonld  Be  Beftiied«  —  See  note  3- 

d.  Statutory  Provisions.  —  See  note  i. 

e.  For  Fraud  —  (i)  In  General,  —  See  note  2. 


748.    S.  JHitiiM^bed  from  Action  to 

RemoTO  Clond.  —  See   Fluharty  v.   Flu- 
harty,  54  W.  Va.  407. 

760.  2.  Andrews  v.  Frierson,  134 
Ala.  626;  Hendon  v»  Delvichio,  137  Ala. 
594;  Stevens  v.  Reeves,  138  Cal.  678; 
Carpenter  v.  Bradshaw,  116  Ga.  674; 
Robinson  v.  Sharp,  aoi  111.  86 ;  Barker 
V.  Fitzgerald,  105  111.  App.  536;  Hoberg 
V.  Haessig,  90  Mo.  App.  516;  Slayback 
V.  Raymond,  93  N.  Y.  App.  Div.  326; 
Morton  v.  Morris,  27  Tex.  Civ.  App. 
262;  Union  L.  Ins.  Co.  v,  Riggs,  123 
Fed.   Rep.  312. 

Inadequacy  of  legal  Bemedy.  —  See 
Coffinberry  v.  Sun  Oil  Co.,  68  Ohio  St. 
488;  Fluharty  v.  Fluharty,  54  W.  Va.. 
407;  Ritchie  v,  Sayers,  100  Fed.  Rep. 
520. 

751,    9.   Mack  v.  Latta,  I78  N.  Y. 

5^5. 

4.  Eqnity  WUl  Oancel  Hotci  OiTon 
Withont  Consideration.  —  Womelsdorf  v. 
O'Connor,  53  W.  Va.  314. 

759«  8.  HoT>erg  v,  Haessig,  90  Mo. 
App.  516. 

4.  Fowler-Cycle  Works  v.  Fraser,  no 
111.  App.  126;  Union  L.  Ins.  Co.  v, 
Riggs,  123  Fed. 'Rep.  312.  See  also 
Ehrlich  v,  Shuptrine,  117  Ga.  882. 

758*  1.  O'Connell  v.  O'Conor,  191 
111.  215.  Compare  Conner  v.  Groh,  90 
Md.  674. 


2.  Seymour  Water  Co.  v.  Seymour, 
(Ind.  1904)  70  N.  £.  Rep.  514. 

8.  See  Cans  v.  Drum,  24  Pa.  Co.  Ct. 
481. 

7ft4«  1.  Keefuss  v.  Weilmunster,  89 
N.  Y.  App.  Div.  306;  Mutual  L.  Ins. 
Co.  V,  Blair,  130  Fed.  Rep.  971. 

Federal  Jurisdiction.  —  State  statutes 
prescribing  a  trial  at  law  to  enforce 
statutory  rights  cannot  oust  a  federal 
court  of  its  equity  jurisdiction  to 
rescind  a  contract.  Union  L.  Ins.  Co. 
V,  Riggs,  123  Fed.  Rep.  312. 

8.  Alabama. —  Perry  v.  Boyd,  126 
Ala.  162;  Dean  v.  Oliver,  131  Ala. 
634;  Andrews  v.  Frierson,  134  Ala. 
626. 

Calif omia.  —  More  v.  More,  133  CaL 
489. 

Georgia,  —  Rodgers  v.  §tem,  112  Ga, 
624;   Carpenter  v,  Bradshaw,   iz6  Ga. 

674. 

Illinois,  —  Ames  v.  Witbeck,  179  111. 
458;  Coolidge  V,  Rhodes,  199  111.  24; 
Clay  V.  Hammond,  199  111.  370 ;  Robin- 
son V.  Sharp,  201  111.  86;  Harris  v, 
Dumont,  207  111.  583 ;  Shenehon  v,  Illi- 
nois L.  Ins.  Co.,  100  111.  App.  281 ;  Bell 
V,  Felt,  102  111.  App.  218. 

Indiana.  —  Sherrin  v.  Flinn,  155  Ind. 
422. 

Iowa,  —  Klay  v,  McKellar,  122  Iowa 
T63. 
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757. 


758. 

759. 

note  I. 


Sapprouion  of  Trath.  —  See  note  2. 

Forged  InstnunonU.  —  See  note  3. 

Fraud  in  Obtaining  PoMOuion.  —  See  note  4. 

FalM  Sepreiontation  of  Yalne.  —  See  note  5* 

FalM  Rapreiontationi  ai  to  SoWency.  —  See  note  I. 

Confederation  to  Perpetrate  Frand.  —  See  note  3. 

Ganeellation   of   Deed    Giren    under    Judgment   of  Court. 

Void  Inetrumente.  —  See  notes  3,  4. 


—  See 


Kansas,  —  Brown  v.  Brown,  62  Kan. 
666. 

Kentucky.  —  Jones  v.  Webb,  (Ky. 
1900)  59  S.  W.  Rep.  858. 

Louisiana,  —  Schmitz  v.  Peterson, 
(La.  1904)  36  So.  Rep.  915. 

Maryland,  —  Wise  v,  Pfaf f ,  98  Md. 
576. 

Massachusetts,  —  Light  v,  Jacobs,  183 
Mass.  206;  Thompson  v,  Barry,  184 
Mass.  429. 

Minnesota,  —  Hunt  v.  Dean,  91  Minn. 
96. 

Mississippi,  —  Norfleet  v.  Beall,  8a 
Miss.  538. 

Missouri,  —  Haseltine  v.  Smith,  154 
Mo.  404;  Beland  v.  Anheuser  Busch 
Brewing  Assoc.,  157  Mo.  593. 

New  York,  —  Quimby  v.  Clock,  44  N. 
Y.  App.  Div.  616. 

North  Carolina,  —  Hill  v,  Gettys,  135 
N.  Car.  373. 

Pennsylvania,  —  Thompson  v,  Giam- 
bers,  13  Pa.  Super.  Ct.  213;  Greena- 
walt  V,  Dixon,  194  Pa.  St.  363. 

South  Dakota.  —  Grewing  v.  Minne- 
apolis Threshing-Mach.  Co.,  12  S.  Dak. 
127. 

Texas.  —  Goree  v,  Goree,  22  Tex.  Civ. 
App.  470;   Wells  V.  Houston,  29  Tex. 


strument."  Pittenger  v.  Pittenger,  208 
111.  582. 

7c^T,  8.  Spencer  v.  Sandusky,  46 
W.  Va.  582.  See  also  Files  v.  Brown, 
(C.  C.  A.)  124  Fed.  Rep.  133. 

8.  In  lUinoii  equity  will  not  take  jur- 
isdiction to  cancel  a  forged  note,  as 
there  he  has  an  adequate  remedy  at 
law.    Vannatta  v.  Lindley,  198  III.  40. 

4.  Kyle  r.  Craig,  125  Cal.  107;  Arnold 
V.  Arnold,  (Ky.  1904)  82  S.  W.  Rep. 
606 ;  Thompson  v,  Owens,  zai  Mich. 
138;  Bunn  V.  Stewart,  (Mo.  1904)  81 
S.  W.  Rep.  1091 ;  Swain  v,  McMillan, 
(Mont.  1904)  76  Pac.  Rep.  943.  See 
also  Van  Dyke  v.  Van  Dyke,  119  Ga. 
830,  where  the  grantor  left  a  blank 
space  for  the  grantee's  name,  which  was 
filled  without  her  consent;  Schreckhise 
V.  Wiseman,  102  Va.  9. 

Deed  Hot  Delivered  and  Beeorded  by 
Unauthoriied  Person.  —  See  Blackman  v. 
Schierman,  21  Tex.  Ciy.  App.  517. 

6.  Wenegar  v.  Bollenbach,  180  111. 
222;  Buxton  V.  Jones,  120  Mich.  522; 
Cornwall  v,  McFarland  Real  Estate  Co., 
150  Mo.  377;  Seis  V,  Plaisantin,  52  N. 
Y.  App.  Div.  206. 

75§,  1.  Consolidated  Milling  Co.  v. 
Fogo,  104  Wis.  92.     See  also  Richard- 


Civ.  App.  619;  American  Cotton  Co.  v,    .son-Roberts-Byme    Dry    Goods    Co.   v. 


Collier,  30  Tex.  Civ.  App.  105. 

Utah,  —  Hearst  v.  Putnam  Min.  Co., 
(Utah  1904)  77  Pac.  Rep.  753. 

Washington.  —  MulhoUand  v.  Wash- 
ington Match  Co.,  35  Wash.  315. 

IVisconsin.  —  Hart  v.  Moulton,  104 
Wis.  349  ;  Ludington  v,  Patton,  1 1 1  Wis. 
208 :  Lockwood  v.  Allen,  113  Wis.  474. 

United  States,  —  Crocker  v.  Oakes, 
106  Fed.  Rep.  760;  Union  L.  Ins.  Co. 
V.  Riggs,  123  Fed.  Rep.  312;  Russell  v. 
Russell,  129  Fed.  Rep.  434. 

Oonneotion  with  Exeoution.  —  "  The 
fraud  or  undue  influence  which  will 
avoid  a  will  or  deed  must  be  directly 
connected  with  the  execution  of  the  in- 


Goodkind,  22  Mont.  46a;  Berkson  tr. 
Heldman,  58  Neb.  595. 

8.  Wilson  V.  Lewis,  (Tex.  Civ.  App. 
1904)  81  S.  W.  Rep.  834;  Union  L. 
Ins.  Co.  V.  Riggs,  123  Fed.  Rep.  312. 
And  see  More  v.  More,  133  C9I,  489; 
American  Cotton  Co.  v.  Collier,  30  Tex. 
Civ.  App.  105. 

750.  1.  Hendon  v,  Delvichio,  137 
Ala.  594.  But  see  Green  v.  Brown, 
(Miss.  1903)  34  So.  Rep.  147. 

8.  Hendon  v,  Delvicliio,  137  Ala.  594; 
Call  V.  Shewmaker,  (Ky.  1902)  69  S. 
W.  Rep.  749;  Union  L.  Ina.  Co.  v. 
Riggs,  123  Fed.  Rep.  312. 

4.  See  Ehrlich  v.  Shuptrine,  117  Ga. 
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T60»    (2)  Materiality  of  Misrepresentations,  —  See  note  2. 

Knowledge  of  Faliity  of  Bepresentationi.  —  See  notes  3,  4. 
761*     Applieation  of  Bule  Caveat  Emptor.  —  See  note  I. 

/.  For  Mistake  —  (i)  In  General. —  See  note  3. 
768,   g.  For  Duress  and  Undue  iNyLUENCE  —  Bums.  — 

Sec  note  2. 

ITndue  Inflvenee.  —  See  note  3. 
764.     Where  There  li  Confidential  Relation.  —  See  note  I. 


882;  Benton  County  v,  Morgan,  163  Mo. 
661. 

7dO.  2.  Perry  v.  Boyd,  126  Ala. 
162;  Shappirio  v.  Goldberg,  20  App. 
Cas.  (D.  C.)  185 ;  Barker  r.  Fitzgerald, 
105  111.  App.  536;  Boles  V.  Merrill,  173 
Mass.  491 ;  Toomey  v.  Whitney,  94  N. 
Y.  App.  Div.  154;  Hofecker  v.  Pfeil, 
193  Pa.  St.  288;  International,  etc.,  R. 
Co.  V,  Shuford,  (Tex.  Civ.  App.  1904) 
81  S.  W.  Rep.  1 1 89;  Spoor  v.  Tilson, 
97  Va.  279;  Russell  v.  Russell,  129  Fed. 
Rep.  434. 

Bapreeentationi  at  to  Fntore.  — Liver- 
more  V.  Middlesbo rough  Town  Lands 
Co.,  106  Ky.  140;  Ryan  v.  Middles- 
borough  Town  Lands  Co.,  106  Ky.  181 ; 
Jones  V,  Middlesborough  Town  Lands 
Co.,  106  Ky.  194;  Pine  Mountain  Iron, 
etc.,  Co.  V.  Ford,  (Ky.  1899)  50  S.  W. 
Rep.  2T, 

8.  Newman  v.  Claflin  Co.,  107  Ga.  89; 
Weise  v.  Grove,  123  Iowa  585;  Sohan 
V.  Gibson,  (Ky.  1904)  80  S.  W.  Rep. 
1173;  Winter  v.  Kansas  City  Cable  R. 
Co.,  160  Mo.  159;  Thompson  v.  Cham- 
bers, 13  Pa.  Super.  Ct.  213.  See  also 
Singleton  v.  Houston,  (Tex.  Civ.  App. 
1904)  79  S.  W.  Rep.  98. 

4.  Dow  v.  Swain,  125  Cal.  674;  Shap- 
pirio V.  Goldberg,  20  App.  Cas.  (D.  C.) 
185. 

T61.  1.  Shappirio  v.  (joldberg,  20 
App.  Cas.  (D.  C.)  185 ;  Buxton  v,  Jones, 
120  Mich.  522;  Cornwall  v.  McFarland 
Real  Elstate  Co.,  150  Mo.  377. 

8.  Illinois.  —  Kelly  v.  Galbraith,  186 
m*  593 ;  Barker  v.  Fitzgerald,  105  111. 
App.  536. 

Iowa.  —  Green  v.  Dempster  Mill  Mfg. 
Co.,  (Iowa  1900)  82  N.  W.  Rep.  483. 

Kentucky,  —  Pritchett  v.  Frisby,  (Ky. 
1 901)  63  S.  W.  Rep.  10;  Coleman  v. 
Illinois  L.  Ins.  Co.,  (Ky.  1904)  82  S. 
W.  Rep.  616. 

Massachusetts.  —  Keene  v.  Demel- 
man,  172  Mass.  17. 

Missouri.  —  Benn  v.  Pritchett,  163 
Mo.  560.  See  also  Beland  v.  Anheuser 
Busch   Brewing  Assoc,    157  Mo.   593 ; 


W.  W.  Kimball  Co.  v,  Deaton,  102  Mo. 
App.  45,  rescinding  a  chattel  mortgage 
which  did  not  express  the  intention  01 
either  party. 

New  Jersey.  —  Wirsching  v.  Grand 
Lodge,  etc.,  (N.  J.  1903)  56  Atl.  Rep. 

713. 

New  York,  —  Drachler  v,  Foote,  88 
N.  Y.  App.  Div.  270. 

Ohio,  —  Stewart  v,  Gordon,  60  Ohio 
St  170. 

Tennessee,  —  Bigham  v,  Madison,  103 
Tenn.  358. 

Texas,  —  Wilson  v.  Lewis,  (Tex.  Civ. 
App.  1904)  81  S.  W.  Rep.  834. 

Virginia,  —  Rogers  v,  Pattie,  96  Va. 
498;  Home  Bldg.,  etc.,  Cx).  v,  London, 
98  Va.  152. 

IVSt  Virginia,  —  Fearon  Lumber, 
etc.,  Co.  V,  Wilson,  51  W.  Va.  30. 

Wisconsin.  —  See  Kowalke  v.  Mil- 
waukee Electric  R.,  etc.,  Co.,  103  Wis. 

473. 

763.  2,  Glass  v,  Haygood,  133  Ala. 
489;  Treadwell  v.  Torbert,  133  Ala. 
504;  Collins  V.  O'Laverty,  136  Cal.  31  ; 
Donnelly  v.  Rees,  141  Cal.  56;  Parker 
V.  Simpson,  180  Mass.  334;  Coveney 
V.  Pettullo,  130  Mich.  275;  Johnson  v. 
Velve,  86  Minn.  46 ;  Turner  v.  Overall, 
172  Mo.  271 ;  Van  Dyke  v.  Wood,  60 
N.  Y.  App.  Div.  208 ;  Palmer  v.  Bosley, 
(Tenn.  Ch.  1900)  62  S.  W.  Rep.  195. 

8.  Harraway  v.  Harraway,  136  Ala. 
499;  Paige  V.  Hieron3rmus,  180  111.  637; 
Douglas  V,  Longcor,  (Mich.  1904)  100 
N.  W.  Rep.  1004;  Norfleet  v.  Beall.  8a 
Miss.  538;  (jorringe  v.  Reed,  23  Utah 
120.  See  also  Stringfellow  v.  Hanson, 
25  Utah  480 ;  Farnsworth  v.  Noffsinger, 
46  W.  Va.  410;  Marking  v.  Marking, 
106  Wis.  292. 

764.  1.  Thomas  v.  Whitney,  186 
111.  225 ;  Lewis  v.  McGrath,  191  111.  401 ; 
Sims  V.  Sims,  loi  Mo.  App.  407;  Shec- 
han  V.  Erbe,  77  N.  Y.  App.  Div.  176; 
Erummond  v.  Krause,  8  N.  Dak.  573; 
Way  V.  Union  Cent.  L.  Ins.  Co.,  61  S. 
Car.  SOI ;  Revels  r.  Revels.  64  S.  Car. 
256;  Coile  V,  Hudgins,  109  Tenn.  217; 
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764*     What  Constitutaf  ITndiit  inflMUM.  —  See  note  2. 
709.     Prindpla  on  Which  Court  of  Xqnity  AoU.  —  See  note  I. 

A.  Contracts  Made  by  Infants.  —  See  note  2. 
i.  For  Mental  Incapacity.  —  See  note  3. 

766.  Kaiital  Woaknooi  and  Othor  Clreiunttanoaf.  —  See  note  I. 

767.  Inability  to  Pat  Party  in  SUtn  Quo.  —  See  note  2. 

/  Upon  Breach  of  Contract  — (i)  In  General.— 
See  note  3. 

768.  Inadoquaoj  of  Bomody  at  Law.  —  See  note  I. 

760,    (2)  Deed  Given  in  Consideration  of  Care  and  Mainte- 
nance  of  Grantor,  —  See  note  2. 

770.    k.  For  Inadequacy  or  Want  of  Consideration. 

—  See  note  3. 

771.     Inadeqnaey  of  Coniidoration  and  Othor  Gircnmstanooo.  —  See  note  2. 
773.     Part  of  Coniidoration  Inadoqoato.  —  See  note  2. 


International,  etc.,  R.  Co.  v.  Shuford, 
(Tex.  Civ.  App.  1904)  81  S.  W.  Rep. 
XI 89;  Vrooman  v,  Grafflin,  (C.  C.  A.) 
96  Fed.  Rep.  275. 

Failnro  to  Boad  Writton  Lutnunont.  — 
See  Givan  v.  Masterson,  152  Ind.   127. 

7M.  8.  Vance  v.  Davis,  118  Wis. 
548.  See  also  Sims  v.  Sims,  loi  Mo. 
App.  407;  Todd  V.  Sykes,  97  Va.  143. 

Undno  Influeneo  1>oflnod.  —  '^here 
can  be  no  fatally  undue  influence  with- 
out a  person  incapable  of  protecting 
himself  as  well  as  a  wrongdoer  to  be 
resisted."  Hayman  v.  Wakeham,  133 
Mich.  363. 

765*  1.  Cannon  v.  Gilmer,  135  Ala. 
302;  Dowie  V.  Driscoll,  203  111.  480. 

2.  Krause  v.  Krause,  (N.  J.  1903)  55 
Atl.  Rep.  1095. 

8.  Walling  v,  Thomas,  133  Ala.  426 
[citing  18  En  CYC.  of  Pu  and  Pr.  765] ; 
Harraway  v.  Harraway,  136  Ala.  499; 
Donnelly  v.  Rees,  141  Cal.  56 ;  Bollnow 
V.  Roach,  210  111.  364;  Call  v.  Shew- 
maker,  (Ky.  1902)  69  S.  W.  Rep.  749; 
Lillard  v.  Coffee,  (Tenn.  Ch.  1901)  61 
S.  W.  Rep.  1037.  See  also  Qay  r.  Ham- 
mond, 199  111.  370;  Wells  V.  Houston, 
23  Tex.  Civ.  App.  629  (incapacity  from 
intoxication). 

Old  Ago  of  Party  to  Ckmtraot.  —  Hoover 
V,  Binkley,  66  Ark.  645,  51  S.  W.  Rep. 
yz;  Vinson  v.  Scott,  198  111.  144; 
String^ellow  v.  Hanson,  25  Utah  480. 

An  Imimidont,  Unroaaonahlo,  or  Un- 
equal Deod  or  contract  will  not  be  set 
aside  if  the  maker  has  legal  mental 
capacity.  Famsworth  v.  Noffsinger,  46 
W.  Va.  410. 

766.  1.  Walker  r;.  Shepard,  210  111. 
100;   Hale  V.  Kobbert,  109  Iowa  128; 


International,  etc.,  R.  Co.  v.  Shuford, 
(Tex.  Civ.  App.  1904)  8i  S.  W.  Rep. 
1 189. 

767.  2.  Anderson  v.  Gaines,  156 
Mo.  664. 

8.  Chicago  Bldg.,  etc.,  Co.  v.  Barry, 
(Tenn.  Ch.  1898)  52  S.  W.  Rep.  451; 
Rogers  v.  Pattie,  96  Va.  498;  Alger  v. 
Anderson,  92  Fed.  Rep.  696. 

For  a  Breaoh  of  a  Condition  Sabioqnont 
the  complainant  has  an  adequate  rem- 
edy at  law.  Davison  v,  Davison,  71  N. 
H.  180. 

768.  1.  Ferris  v.  Hoglan,  121  Ala. 
240;  Trimble  v,  Minnesota  Thresher 
Mfg.  Co.,  10  Okla.  578. 

769.  2.  Fabrice  v.  Von  der  Brelie, 
190  111.  460 ;  Pittenger  v.  Pittenger,  208 
111.  582;  Stebbins  v.  Petty,  209  III.  291; 
Lane  v.  Lane,  106  Ky.  530 ;  Bailey  v, 
Herron,  (Ky.  1899)  50  S.  W.  Rep.  834; 
McDowell  V.  McDowell,  (Ky.  1903)  73 
S.  W.  Rep.  1022 ;  Goldsmith  v.  Gold- 
smith, 46  W.  Va.  426.  Contra,  Gardner 
V,  Knight,  124  Ala.  275;  Brand  v. 
Power,  no  Ga.  522. 

770.  8.  Kyle  v.  Craig,  125  Cal. 
107;  Booker  v.  Booker,  208  111.  529; 
Benton  County  v.  Morgan,  163  Mo.  677; 
Hill  V.  Gettys,  135  N.  Car.  373.  See 
also  Stevens  v.  Reeves,  138  Cal.  678 
(want  of  consideration). 

Mero  Inadeqnaey  of  Prioo  alone  is  not 
ground  for  declaring  a  deed  to  be  a 
mortgage.  Forester  v.  Van  Auken,  12 
N.  Dak.   175. 

771.  2.  Walling  v.  Thomas,  133 
Ala.  426,  citing  18  Fncyc.  op  Pl.  and 
Pr.  771. 

77d.  2.  See  Wells  v.  Houston,  33 
Tex.  Civ.  App.  629,  stating  the  rule  in 
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779.    m.  Inability  to  Place  Parties  in  Statu  Quo  — 

(i)  /«  General.  —  See  note  4. 

773.     Basults  Hot  Prodaoed  by  Plaintiit  —  See  note  I. 

2.  To  Beform  Written  Contracts — a.  In  General.— 
See  note  3. 

statute  of  Frandi.  —  See  note  4. 

774.  b.  Exclusive    Jurisdiction    of    Equity.  —  See 
note  I. 

d.  Statutory  Provisions.  —  See  note  4. 

775.  e.  On  Ground  of  Mistake  — (i)  In  General,  — S^^ 
note  I. 

detail;  String^ellow  v,  Hanson,  25  Utah     with  great  caution  and  only  in   clear 


480. 

779*  4.  More  v.  More,  133  Cal.  489; 
Petty  V.  Brunswick,  etc.,  R.  Co.,  109  Ga. 
666;  Naugle  v.  Yerkes,i87  111.  358;  Bar- 
ker V.  Fitzgerald,  105  111.  App.  536 ;  Bon- 
niwell  V.  Madison,  107  Iowa  85 ;  Hale 
V.  Kobbert,  109'  Iowa  128;  Holmes 
V.  Holmes^  107  Ky.  163;  Mullreed  v. 
Thumb,  119  Mich.  578;  Littlejohn  v. 
Leffingwell,  47  N.  Y.  App.  Div.  377; 
Dundee  Mortg.,  etc.,  Co.  v,  Goodman, 
36  Oregon  453 ;  Grewing  v.  Minneapolis 
Threshing-Mach.  Co.  12  S.  Dak.  127; 
A.  Landreth  Co.  v,  Schevenel,  102  Tenn. 
486.  See  also  Keefuss  v.  Weilmunster, 
89  N.  Y.  App.  Div.  306,  holding  that 
the  rule  is  satisfied  if  the  judg- 
ment asked  for  will  accomplish  the 
result  of  placing  the  parties  in  statu 
quo. 

773.  1.  Bell  V.  Felt,  102  111.  App. 
218;  Paquin  v,  Milliken,  163  Mo.  79. 

8.  Blackburn  v,  Perkins,  138  Ala. 
305;  Prescott  V.  Hixon,  22  Ind.  App. 
139;  Kentucky  Citizens  Bldg.,  etc., 
Assoc.  V.  Lawrence,  106  Ky.  88;  Owen 
V.  Williams,  (Tenn.  Ch.  1899)  55  S.  W. 
Rep.  18. 

Ouinot  Make  Kew  (Jontraet. —  While 
a  court  of  equity  will  reform  contracts 
under  many  varying  circumstances,  it 
has  no  power  to  make  a  new  contract, 
as  by  adding  additional  parties  or  sub- 
stituting other  parties  for  those  already 
appearing  upon  the  face  of  the  writing. 
Mabb  V.  Merriam,  129  Cal.  663. 

In  ftn  Aetion  of  Ijjeetment,  under  the 
code,  a  defendant  in  possession  may 
obtain  a  correction  of  his  conveyance 
to  make  his  ownership  effective.  Per- 
rior  V.  Peck,  39  N.  Y.  App.  Div.  390, 
affirmed  167  N.  Y.  582. 

4.  See  Baab  v.  Houser,  203  Pa.  St. 
470,  holding  that  the  equitable  power 
to  reform  a  deed  should  be  exercised 


cases  to  avoid  infringing  upon  the  stat- 
ute of  frauds,  especially  where  parties 
are  witnesses. 

774*  1.  Miles  v.  Miles,  (Miss.  1904) 
37  So.  Rep.  112  [citing  18  Encyc.  op 
Pl.  and  Pr.  774]  ;  Miller  v.  Morris,  123 
Ala.  164;  Munson  v,  Herzog,  109  111. 
App.  302;  Slack  V.  Craft,  (N.  J.  1904) 
57  Atl.  Rep.  X014;  Marshall  v.  Homier, 
13  Okla.  264. 

4.  California  Statnta.  —  Enos  v,  Stew- 
art, 138  Cal.  112. 

77ff»  1.  Alabama,  —  Miller  v.  Mor- 
ris, 123  Ala.  164;  Stephenson  v,  Harris, 
131  Ala.  470;  Hough  V,  Smith,  132  Ala. 
204;  Blackburn  v.  Perkins,  138  Ala. 
30s. 

California.  —  San  J086  Ranch  Co.  v, 
San  Josi  Land,  etc.,  Co.,  132  Cal.  582; 
Kee  V,  Davis,  137  Cal.  456. 

Connecticut,  —  Allis  v.  Hall,  76  Conn. 

Z22, 

Illinois.  —  Kyner  v.  Boll,  182  111. 
171;  Kelly  V.  Galbraith,  186  111.  593; 
Wiemer  v,  Himmel,  200  111.  374. 

Indiana,  —  Webb  v,  Hammond,  31 
Ind.  App.  613. 

Iowa,  —  Woodbury  v,  Zachary,  1x4 
Iowa  306;  Chapman  v.  Dunwell,  115 
Iowa  533;  Barry  v.  Rownd,  119  Iowa 
105;  Stroupe  V.  Bridger,  (Iowa  1902) 
90  N.  W.  Rep.  704;  Western  Wheeled 
Scraper  Co.  v,  Stickleman,  122  Iowa 
396;  Fierce  v.  Houghton,  (Iowa  1904) 
98  N.  W.  Rep.  306;  Bonbright  v.  Bon- 
bright,  123  Iowa  305. 

Kentucky.  —  Thomas  v.  Conrad,  114 
Ky.  841 ;  Nutall  v,  Nutall,  (Ky.  1904) 
82  S.  W.  Rep.  377;  Jenkins  v.  Taylor, 
(Ky.  1900)  59  S.  W.  Rep.  853;  Pictet 
Spring  Water  Ice  Co.  v.  Citizens'  Ins. 
Co.,  (Ky.  1903)  71  S.  W.  Rep.  514. 

Maryland.  —  Boulden  v.  Wood,  96 
Md.  332. 

Michigan.  —  Newland  v.  First  Baptist 


676 


778-780 


RESCISSION,  ETC., 


Vol.  XVIII, 


778«    OiliM  of  Bill  for  XotenifttioA  of  lattnimiiit.  —  See  note  I. 

Bight!  of  Innooent  PurohMon.  —  See  note  3. 
779.    VegUgoAoe  of  PlaintiiT.  —  See  note  i. 

(2)  Kinds  of  Mistake  —  (a)  In  OobotaL  —  See  note  $• 

Mistakt  u  to  8oaL  —  See  note  4. 
780*     MaUng  How  Contract  for  Pffftioi.  —  See  notes  2,  3. 

Xnaoonrato  Dooeription  of  Proporty.  —  See  note  4. 

BUftako  ai  to  dnantity  of  Land.  —  See  note  5. 


Giurch  Soc,  (Mich.  1904)  xoo  N.  W. 
Rep.  612. 

Mississippi,  —  Chambliss  v.  Person, 
77  Miss.  806. 

Missouri,  —  Tapley  v.  Herman,  95 
Mo.  App.  537. 

Nebraska,  —  Topping  v,  Jeanette,  64 
Neb.  834 ;  Lansing  v.  Commercial  Union 
Assur.  Co.,  (Neb.  1903)  93  N.  W.  Rep. 
756. 

New  Jersey,  —  Miller  v.  Savage,  62 
N.  J.  Eq.  746.;  Slack  v.  Craft,  (N.  J. 
1904)  57  Atl.  kep.  1014. 

New  York.  —  Trotter  v,  Brevoort,  60 
N.  Y.  App.  Div.  s6a ;  Schrieber  v.  Gold- 
smith, (Supm.  Ct.  Spec.  T.)  39  Misc. 
(N.  Y.)  381 ;  Kelley  v.  Root,  74  N.  Y. 
App.  Div.  499;  Uihlein  v.  Matthews, 
93  N.  Y.  App.  Div.  57 ;  Burt  v.  Quack- 
enbush,  175  N.  Y.  490,  aMrtning  72  N. 
Y.  App.  Div.  547. 

North  Carolina,  —  Southern  Finish- 
ing, etc.,  Co.  V.  Ozment,  132  N.  Car. 
839;  Jones  V,  Warren,  134  N.  Car.  390. 

Oklahoma,  —  Marshall  v.  Homier,  13 
Okla.  264, 

Oregon,  —  Richmond  v,  Ogden  St.  R. 
Co.,  44  Oregon  48. 

Pennsylvania,  —  Replogle  v.  Singer, 
19  Pa.  Super.  Ct.  442;  Nettleton  v. 
Caryl,  20  Pa.  Super  Ct.  250 ;  Schotte  v, 
Meredith,  197  Pa.  St.  496;  Baab  v. 
Houser,  203  Pa.  St.  470. 

South  Dakota,  —  Peters  v.  Fell,  15  S. 
Dak.  391. 

Tennessee.  —  Sawyers  v.  Sawyers, 
1 06  Tenn.  597. 

Pf^ashington. — Land  Mortg.  Bank  v. 
Nicholson,  24  Wash.  258. 

West  Virginia,  —  Ferrell  v,  Ferrell, 
53  W.  Va.  515. 

Wisconsin.  —  Duecker  v.  Goeres,  104 
Wis.  29. 

United  States.  —  Chicago,  etc.,  R.  Co. 
V.  Green,  114  Fed.  Rep.  676;  Sharp  v. 
Behr,  1 1 7  Fed.  Rep.  864. 

TTS.  1.  Lehew  v,  Hewctt,  130  N. 
Car.  22;  Thallmann  v.  Thomas,  (C.  C. 
A«)  HI  Fed.  Rep.  277, 


8.  Compare  Slack  v.  Craft,  (N.  J, 
Jt904)  57  Atl.  Rep.  10 14. 

779,  1.  Givan  v.  Masterson,  152 
Ind.  127;  Miller  v.  St.  Louis,  etc.,  R. 
Co.,  162  Mo.  424;  Burt  V.  Quackenbush, 
72  N.  Y.  App.  Div.  547,  affirmed  175 
N.  Y.  490;  Youngstown  Electric  Light 
Co.  V.  Butler  County  Poor  Dist.,  21  Pa. 
Super.  Ct.  95 ;  Ferrell  v.  Ferrell,  53  W. 
Va.  515;  Van  Beck  v.  Milbrath,  118 
Wis.  42.  See  also  Southern  Finishing, 
etc.,  Co.  V.  Osment,  132  N.  Car.  839; 
Marshal  v.  Homier,  13  Okla.  264;  Feder 
V.  Gass,  (Tenn.  Ch.  1900)  59  S.  W. 
Rep.  175. 

Exoeptloni .  —  See  Barry  v.  Rownd, 
119  Iowa  105. 

Fraud  or  Matnal  Mistako.  —  The  rule 
does  not  deprive  a  party  of  redress 
where  he  claims  relief  on  the  ground 
that  the  contract  was  induced  by  fraud 
or  was  entered  into  under  mutual  mis- 
take. Story  V.  Gammell,  (Neb.  1903) 
94  N.  W.  Rep.  982. 

8.  Kistake  in  Koto. — Western  Wheeled 
Scraper  Co.  v.  Stickleman,  122  Iowa 
396 ;  Richmond  v.  Ogden  St.  R.  Co.,  44 
Oregon  48. 

Dead  Mado  to  A^pent. —  Equity  will 
reform  a  deed  which  by  mistake  is 
made  out  to  the  vendee's  agent,  who 
makes  the  purchase.  Hutchinson  v, 
Nichols,  (Ky.  1899)  53  S.  W.  Rep. 
661. 

4.  See  Fisher  v.  Owens,  132  N.  Car. 
686. 

780.  2.  Hill  V.  Pettit,  (Ky.  1902) 
66  S.  W.  Rep.  188 ;  Drachler  v,  Foote, 
88  N.  Y.  App.  Div.  270. 

8.  Sauer  v.  Nehls,  121  Iowa  184; 
Young  V.  Marion-Sims  College,  91  Mo. 
App.  214 ;  Boyce  v.  Hamburg-Bremen  F. 
Ins.  Co.,  24  Pa.  Super.  Ct.  589. 

4.  Miles  V.  Miles,  (Miss.  1904)  37 
So.  Rep.  112,  citing  18  Encyc.  of  Pl. 
AND  Pr.  780. 

5.  St.  Clair  v.  Marquell,  x6i  Ind.  56; 
Jordan  v,  Walters,  (Iowa  1899)  80  N. 
W.  Rep.  530. 
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781. 
789. 


783. 

784. 
783. 


(b)  MatuaUty  of  Mistake.  —  See  note  I. 

Written  Initrament  Will  Not  Be  Beformed.  —  See  note  I. 

Mistake  Accompanied  by  Frand.  —  See  note  2. 

(o)  Mistake  of  Law  —  As  General  Bnle.  —  See  note  3. 

Bzoeptions  to  Bnle.  —  See  note  I . 

Mntnality  of  Mistake  of  Law.  —  See  note  3. 

Mistake  as  to  Legal  Bifeet  or  Import  of  Instniment,  —  See  note  2. 

(3)  Kinds  of  Contracts  Refer mable.  —  See  note  i. 

Void  Contracts.  —  See  note  2. 


781*  1.  McGuigan  v.  Gaines,  71 
Ark.  614,  citing  18  Encyc.  of  Pl.  and 
Pr.  781. 

A  Mistake  of  a  Scrivener  merely  in 
reducing  the  agreement  to  writing  may 
be  corrected  without  showing  that  it 
was  mutual.  Schrieber  v.  Goldsmith, 
(Supm.  Ct.  Spec.  T.)  39  Misc.  (N.  Y.) 
381 ;  Ferrell  v.  Ferrell,  53  W.  Va.  515. 

Defeotive  Language.  —  If  the  language, 
even  though  it  be  that  understood  by 
the  parties,  when  given  a  legal  construc- 
tion fails  to  express  or  defeats  their 
material  intent  and  agreement,  equity 
will  reform  it.  Brown  v.  Ward,  119 
Iowa  604. 

ysa.  1.  Keith  V,  Woodruff,  136 
Ala.  443 ;  Farmers'  L.  &  T.  Co.  v, 
Suydam,  (Neb.  1903)  95  N.  W.  Rep. 
867 ;  Forester  r.  Van  Auken,  12  N.  Dak. 
175;  Stewart  v.  Gordon,  60  Ohio  St. 
170;  Youngstown  Electric  Light  Co.  v. 
Butler  County  Poor  Dist.,  21  Pa.  Super. 
Ct.  95 ;  Jackson  v.  Martin,  (Tex.  Civ. 
App.  1903)  73  S.  W.  Rep.  832;  Nutter 
r.  Brown,  51  W.  Va.  598;  Seeman  v. 
Biemann,  108  Wis.  365. 

2.  Blackburn  v.  Perkins,  138  Ala. 
305 ;  Gardner  v.  California  Guarantee 
Invest.  Co.,  137  Cal.  71 ;  Webb  v.  Ham- 
mond, 31  Ind.  App.  613;  Bush  v.  Starks, 
(Ky.  1901)  6s  S.  W.  Rep.  589;  Whelen 
V.  Osgoodby,  62  N.  J.  Eq.  571  ;  Curtis 
V.  Albee,  167  N.  Y.  360;  Miller  v. 
Carpenter,  68  N.  Y.  App.  Div,  346 ;  Wil- 
son, V.  National  L.  Ins.  Co.,  (Supm.  Ct. 
Spec.  T.)  31  Misc.  (N.  Y.)  403,  affirmed 
56  N.  Y.  App.  Div.  624 ;  Jones  v.  War- 
ren, 134  N.  Car.  390;  Clack  v.  Hadley, 
(Tenn.  Ch.  1901)  64  S.  W.  Rep.  403. 

8.  Atlanta  Trust,  etc.,  Co.  v.  Nelms, 
116  Ga.  915;  Kelly  v.  Galbraith.  186  III. 
593 ;  Atherton  v.  Roche,  192  111.  252 ; 
Trotter  v.  Brevoort,  60  N.  Y.  App.  Div. 
562;  Harlan  v.  Central  Phosphate  Co., 
(Tenn.  Ch.  1901)  62  S.  W.  Rep.  614; 
Morton  v.  Morris,  27  Tex.  Civ.  App. 
262. 


783.  1.  Jeakins  v.  Frazier,  64  Kan. 
267. 

8.  AUis  V.  Hall,  76  Conn.  322 ;  Kyner 
V.  Boll,  182  111.  171 ;  BoUorH  v,  Lewis, 
121  Iowa  27;  Western  Wheeled  Scraper 
Co.  V.  Stickleman,  122  Iowa  396;  Fierce 
V.  Houghton,  (Iowa  1904)  98  N.  W. 
Rep.  306;  Bonbright  v.  Bonbright,  123 
Iowa  305 ;  Richmond  v.  Ogden  St.  R. 
Co.,  44  Oregon  48 ;  Biggs  v.  Bailey,  49 
W.  Va.  188;  Fulton  r.  Colwell,  (C.  C. 
A.)  112  Fed.  Rep.  831  <xMmiing  no 
Fed.  Rep.  54.  But  see  Greene  v.  Smith, 
160  N.  Y.  533. 

784.  8.  Hauabrandt  v,  Hofler,  117 
Iowa  103 ;  Hopwood  v.  McCausland,  120 
Iowa  218;  Conner  v,  Baxter,  (Iowa 
1904)  99  N.  W.  Rep.  726;  Wall  v. 
Meiike,  89  Minn.  232 ;  Lansing  v.  Com- 
mercial Union  Assur.  Co.,  (Neb.  1903) 
93  N.  W.  Rep.  756;  Chicago,  etc.,  R. 
Co.  V.  Green,  X14  Fed.  Rep.  676.  See 
also  Wilson  v.  Lewis,  (Tex.  Civ.  App. 
1904)  8x  S.  W.  Rep.  834  (a  cancellation 
case). 

Mistake  as  to  Description  of  Land. — 
Metcalfe  v.  Lowenstein,  (Tex.  Civ.  App. 
1904)  81  S.  W.  Rep.  362. 

785.  1.  Cook  V.  Liston,  192  Pa.  St. 
19.  See  also  Reddick  v.  Long,  124  Ala. 
260  (sheriff's  deed) ;  Jones  v.  McNealy, 
(Ala.  1904)  35  So.  Rep.  1022  (deed) ; 
Nourse  v.  Weitz,  120  Iowa  708  (super- 
sedeas bond)  ;  Wendt  v.  Diemer,  9  Kan. 
App.  481  (promissory  note)  ;  Welch  v, 
Lefier,  (Ky.  1902)  66  S.  W.  Rep.  619 
(deed) ;  Fox  v.  Coggeshall,  95  N.  Y. 
App.  Div.  410  (lease)  ;  Wabash  R.  Co. 
V.  Lumley,  (C.  C.  A.)  96  Fed.  Rep. 
773  (release  under  seal). 

Judgments  and  Deerees.  —  In  Marks 
V.  Taylor,  23  Utah  152,  the  court  said: 
"  On  principles  of  reason  and  justice, 
we  do  not  perceive  why  a  court  of 
equity  may  not  reform  mistakes  in  judg- 
ments or  decrees  in  like  manner  as  in 
written   instruments." 

8.  Day  v.  Shiver,  137  Ala.  185;  Mc- 
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T86,     Yolnntary  ContrMta.  —  See  note  3. 
T87.     Mistake  in  Will.  —  See  note  2. 

SMlaring  Deed  Abfolnte  to  Be  Kortgago.  —  See  note  3« 
788*     Baetliloation  of  Ininraaoo  Polioy.  —  See  note  I. 

Deed!  of  Married  Women.  -  See  notes  2,  3. 

789.    /.  On  Ground  of  Fraud.  —  See  note  i. 

IV.  JuBiBDiOTiOH  OF  Pabticvlax  Covbts.  —  See  note  2. 

790.     y.  VXHUB  —  Baits  Bespeeting  Title  to  Land.  —  See  note  2. 

Reynolds  v,  Grubb,  150  Mo.  352.     See  Virginia-Carolina     Chemical    Co.,     109 

also    McCrary    r.    Williams,    127    Ala.  Fed.  Rep.  681 ;   Mutual  L.  Ins.  Co.  v. 

251.  Pearson,  114  Fed.  Rep.  395. 

T86.    8.   Enos  v.  Stewart,  138  Cal.  Canada,  —  North  American  L.  Assur. 

112;    Gould    V.    Glass,    120    Ga.    50;  Co.  v.  Brophy,  2  Ont.  L.  Rep.  559. 


Strayer  v,  Dickerson,  205  111.  257 ;  Wil- 
ley  V.  Hodge,  104  Wis.  81. 


8.  See  Wilson  v.  Lewis,   (Tex.  Civ. 
App.  1904)  81  S.  W.  Rep.  834  (a  case 


Whon  Bole  Kot  Applioable.  —  The  rule  of  cancellation), 
does  not  apply  where  the  grantee  enters  ttnoe  the  Arkanias  Constitutioii  of  1874^ 
into  possession,  makes  improvements,  under  which  a  married  woman  may  con- 
expends  money,  and  enters  into  other  vey  her  lands  as  if  she  were  a  feme  sole, 
•bligations.      Miles    v.    Miles,     (Miss,  a  married  woman's  conveyances  may  be 


1904)  37  So.  Rep.  112. 

H  ominal     Money     Oonsidoration.  —  A 
grantee  in  a  deed  for  love,  favor,  and 


reformed.    Mills  v.  Driver,  (Ark.  1904) 
81  S.  W.  Rep.  1058. 
8.  Silliman  v,  Taylor,  (Tex.  Civ.  App. 


affection  which  also  recites  a  nominal  1904)  80  S.  W.  Rep.  651.    See  also  Her- 

money  consideration  is  not  a  mere  vol-  ring  v.  Fitts,  43  Fla.  54;  Lewis  v.  Fer- 

unteer,  and  equity  will  reform  the  deed  ris,  (N.  J.  1901)  50  Atl.  Rep.  630. 

at  his  instance.     St.  Oair  v.  Marquell,  T89.     1.   O'Connell  v,  Koob,  16  App. 

161  Ind.  56.    See  also  Smith  v.  Barks-  Cas.  (D.  C.)   x6i ;  Stroupe  v.  Bridger, 

dale,  no  Ga.  278.  (Iowa  1902)  90  in.  W.  Rep.  704;  Mur- 

78T.  S,  Engclthaler    v.     Engelthaler,  ray  r.  Roach,  <Ky.  1903)  72  S.  W.  Rep. 


196  III.  230. 


807 ;    Conner   v.    Groh,    90    Md.    674 ; 


8.  Compare  Scheer  r.  Scheer,  148  Mo.  Miller  r.  St.  Louis,  etc.,  R.  Co.,  162 
447,  holding  that  an  absolute  deed  Mo.  424;  Garvey  v.  New  York  Bldg. 
knowingly  made  will  not  be  declared  to     Loan  Banking  Co.,  57  N.  Y.  App.  Div. 


be  a  mortgage. 


193;  Jones  V,  Warren,  134  N.  Car.  390; 


788.     1.  Florida,  —  Taylor  v.  Glens     Bowen  v.  Wolff,  23  R.  I.  56 ;  Owen  v. 


Falls  Ins.  Co.,  34  Fla.  273. 


Williams.   (Tenn.  Ch.   1899)   5S  S.  W. 


Kansas,  —  Carman  Ins.  Co.  v.  Kirk-  Rep.  18  ;  McCormick  v.  Ratcliffe,  (Tenn. 

endall,  64  Kan.  884,  67  Pac.  Rep.  443.  Ch.  1901)  64  S.  W,  Rep.  332;  Duecker 

Kentucky,  —  Webb    v.    Webb,     (Ky.  r.  Gocrcs.   104  Wis.  29. 

190 1 )  64  S.  W.  Rep.  839;  Pictet  Spring  Equity  Will  Hot  Xaln  a  Vtw  and  Abo»- 

Water  Ice  Co.  r.  Citizens'  Ins.  Co.,  (Ky.  alovi    Ooatraet    for    parties    under   the 


1903)  7Jt  S.  W.  Rep.  514. 


guise   of    reforming   a   written    instm- 


Maryland.  —  Maryland  Home  F.  Ins.     mcnt  improperly  drawn  through  fraud. 


Co.  r.  Kimmell,  89  Md.  437. 

Missouri.  —  Schuermann     v.     Union 
Cent  L.  Ins.  Co.,  165  Mo.  641. 


MInarek  v.  Libera,  78  Minn.  151. 

8.  Miller   v.    Morris,    123    Ala.    164! 
Barrington  v.  Ryan,  88  Mo.  App.  85; 


Nebraska.  —  Lansing   r.    Commercial     Roberts  v.   Central   Lead   Co.,  95  Mo. 
Union  Assur.  Co.,   (Neb.  1903)   93  N.     App.  581 ;   Dietrich  p.  Hutchinson,  73 


W.  Rep.  756. 

New    York.  —  Imperial    Shale    Brick 


Vt.   134. 
JnriadietioA  of  Fateml  Oonta.  — See 


Co.  r.  Jewett,  169  N.  Y.  143;  Steinbach  Alger  v.  Anderson,  92  Fed.  "Rep.  696; 

r.  Prudential  Ins.  Co..   172  N.  Y.  471,  Schmidt  r.  West,  104  Fed.  Rep.  272. 
ret^ersing    62    N.    Y.    App.    Div.    133;         700.    8.    See     Fuller     v.      Horner, 

Wilson  r.  National  L.  Ins.  Co.,  56  N.  Y.  (Kan.  1904)  77  Pac.  Rep.  88. 


App.    Div.    624,    affirming    (Supm.    Ct. 
Spec.  T.)  31  Misc.  (N.  Y.)  403. 

United  States,  —  Home   Ins.    Co.   r.     Rep.  485. 

ire 


Timaiitory   Aedoa.  —  Burt,  etc,  Loia- 
ber  Co.  v,  Bailey,  (Ky.  1901)  60  S.  W. 
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790*     Oonnty  in  Whieh  One  of  Sovtral  Defendants  Beiidee.  —  See  note  4. 

791.  VL  JoiHDiB  OF  CAU8K8  07  ACTIO V -- 1.  In  General  — 
See  note  i. 

8.  Inoonsifttent  Causes  of  Action  —  Beseission  and  Damages  for 
Breaeh.  —  See  note  2. 

Snit  for  Beooission  of  Separate  Contraots.  —  See  note  3. 

799.    3.  Consistent  Causes  of  Action  —  in  General.  —  See  note  i . 
793.     Beformation   of  Contract   and    Bnforoement   as    Beformed.  —  See 
note  2. 

7941.     Beformation  and  Damages  for  Breach  of  Contract.  —  See  note  I. 

Beformation  and  BpeeUlo  Performanoe.  —  See  note  2. 
79a.    VIL  Pabtibs —  1.  In  General  —  See  note  i. 

2.  Plaintiff —  a.  In  General.  —  See  note  2. 

Subsequent  Grantee  of  Grantor.  —  See  note  4. 

796.  b.  Joinder  of  Parties  Plaintiff.  —  See  note  2. 

797.  d.  Privies — (i)  In  Suits  for  Cancellation  —  Heirs. — 
See  note  2. 

(2)  In  Suits  for  Reformation  —  Heirs.  —  See  note  3. 
Subsequent  Grantees.  —  See  note  4. 

790.    4.  Where  Bone  of  the  Defond-  794.    1.    Hunt  v.  Provident  Say.  L. 

ants  Beside  in  the  County  there  is  no  Assur.  Soc,  77  N.  Y.  App.  Div.  338. 

"jurisdiction.       Reynolds,     etc.,     Estate  See  also  Trust  Co.  v.  Scottish  Union, 

Mortg.  Co.  V.  Martin,  116  Ga.  495.  etc.,  Ins.  Co.,  119  Ga.  672. 

791*    1.  Brown  v.  Brown,  62  Kan.  Beformation  and  Damages  for  Destruc- 

666.  tion  of  the  Complainant's  Property  may 

2.  Ruble  Combination  Gold  Min.  Co.  be    prayed.      Murray    v.    Roach,    (Ky. 

V.    Princess   Alice   Gold   Min.   Co.,    31  1903)  7^  S.  W.  Rep.  807. 

Colo.  158.  8.  Lester  v,  Johnston,  137  Ala.  194; 

Prayers  for  Beseission  and  Ibr  Enforce-  Gough  v.  Williamson,  62  N.  J.  Eq.  526 ; 

ment  if  Valid   are   fatally  inconsistent.  Hunt  v.  Provident  Sav.  L.  Assur.  Soc, 

Trust  Co.  V,  Scottish  Union,  etc.,  Ins.  77  N.  Y.  App.  Div.  338. 

Co.,  119  Ga.  672.  795.     1.    Hoover  v.  Binkley,  66  Ark. 

8.  See  Charles  City  First  Nat.  Bank  645  (mortgage)  ;  Chandler  v.  Ward,  188 

V.  D.  S.  B.  Johnson  Land  Mortg.  Co.,  111.  322;  Center  Creek  Water,  etc.,  Co. 

(S.  Dak.  1903)  97  N.  W.  Rep.  748.  v,  Lindsay,  21  Utah  192. 

T93«     1.    See    Murphy    v,    Crowley,  2.  Troxel  v.  Thomas,  155  Ind.  519. 

140  Cal.  141  (setting  aside  conveyances  4.   Contra,  Mackay  v.  Gabel,  117  Fed. 

and  enforcing  trust) ;    Glover  v,   Rad-  Rep.  873. 

ford,    120    Mich.    542    (rescission    and  796*    2.    Taylor  v.  Glens  Falls  Ins. 

damages  for  fraud).  Co.,  34  Fla.  273;  Getzelman  v.  Blazier, 

793.    2.   Bonbright  f .  Bonbright,  1 23  112  III.  App.  648;  Lane  v.  Lane,   106 

Iowa  305 ;  Tapley  v.   Herman,  95  Mo.  Ky.  530. 

App.  537.     See  also  Palmer  Steel,  etc.,  797.    2.    Walling    v.    Thomas,    133 

Co.  V.  Heat,  etc.,  Co.,  160  Ind.  232.  Ala.   426;    Boynton   v,   Reese,    112   Ga. 

Oonsolidation  of  Actions  at  Law  and  in  354 :  Lane  v.  Lane,  106  Ky.  530. 

Equity.  —  Where  an  action  at  law  has  Broach   of   Covenants    for    Support  of 

been  begun  on  an  insurance  policy,  and  Qrantor — Suit    by    Heirs. —  Fluharty  v, 

after  answer  it  appears  that   recovery  Fluharty,  54  W.  Va.  407. 

cannot  be  had  at  law,  equity  will  stay  3.   Taylor  v.  Glens  Falls  Ins.  Co.,  34 

the  action  at  law  and  reform  the  policy  Fla.  273 ;   Earl  v.  Van  Natta,  29   Ind. 

on   a   bill   in   equity   consolidating   the  App.  532. 

actions,  and  will  give  judgment  for  the  4.  A   Purchaser    Is   Entitled    to    His 

sum  due  under  th€  policy.     Lansing  v.  Gh*antor'i    Bight     to   reformation  of   a 

Commercial    Union    Assur.    Co.,    (Neb.  prior  deed   by   the   grantor   to   another 

1903)  93  N.  W.  Rep.  756.  on  account  of  misconception.    Jones  v. 
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798,  3.  Defendant — a.  In  General.  — See  notes  2,  3. 

799,  b.  Original  Parties  to  Contract  —  in  svit  for  lu- 

MiMdon  or  Cuioellation  of  Contraot.  —  See  note  3* 
In  Bniti  for  Bofdrmfttion.  —  See  note  4. 

800,  c.  Privies  —  Subsequent  Purchasers  and  Incum- 

BRANCERS  —  (i)  In  Suits  for  Rescission  or  Cancellation  —  Hoin 
iind  PoTflonal  Sopreiontetlyoi.  —  See  note  I . 

Pnrchaior  or   Aiiignoo  Claiming  nndor  Plaintiifi  Grantee.  —  See 
note  3. 

801,  (2)  in  Suits  for  Reformation,  —  See  note  i. 

Innooont  Pnrobaion.  —  See  note  3« 

d.  Joinder  of  All  Participators  in  Fraud.  — 

See  note  4^ 
803.    Ym  Bill  or  CoxPLAnrT  —  S.  Deflnitenesi  and  Certaintr 

—  statement  of  Oenoral  Bole.  —  See  note  2. 

803.     Saffloient  Aoonraoy  and  Preoiaion.  —  See  note  I. 


McNealy,  (Ala.  1904)  35  So.  Rep. 
1022. 

Snlt  Between  Grantees  of  Common 
Grantor.  —  A  grantee  of  a  lot  with  the 
use  of  a  roadway  as  an  appurtenance 
thereto  may  sue  the  grantee  of  another 
lot  for  the  reformation  of  a  deed  to 
the  latter  from  the  common  grantor, 
containing,  by  mistake,  an  improper 
statement  of  the  location  of  the  road- 
way.   White  V.  Shaffer,  97  Md.  359. 

79S.    S.   White  v.   Shaffer,  97  Md. 

359. 

A^ent  Hot  Keooitary  Party.  —  See 
Weise  V.  Grove,  123  Iowa  585. 

Oanoellation  of  Agreement  to  Pay  Agent 
—  Prlnoipal  Unneoeaeary  Party.  —  See 
Warren  v.  Miller,  (Iowa  1904)  99  N. 
W.  Rep.   127. 

3.  Lynch  v.  U.  S.,  13  Okla.  142; 
Craig  t/.  McKnight,  108  Tenn.  '  690 ; 
American  Cotton  Co.  v.  Collier,  30  Tex. 
Civ.  App.  105. 

Hnsband  of  Grantee.  —  See  Gorman  v. 
McHale,  24  R.  I.  257. 

799.  3.  Hannibal,  etc.,  R.  Co.  v. 
Nortoni,  154  Mo.  142.  See  also  State 
V.  Lorenz,  22  Wash.  289. 

4.  Compare  White  v,  Shaffer,  97  Md. 

359. 

In  a  Suit  to  Reform  a  Sheriff's  Deed 
the  sheriff  need  not  necessarily  be  made 
a  party.    Reddick  v.  Long,  124  Ala.  260. 

§00.  1.  Lawrence  v.  Lawrence,  181 
111.  248. 

3.   Jones  v.  Jones,  140  Cal.  587. 

§01.  1.  Earl  V.  Van  Natta,  29  Ind. 
App.  532 ;  Boulden  v.  Wood,  96  Md. 
332.  And  see  Trust  Co.  v.  Scottish, 
Union,  etc.,  Ins.  Co.,  119  Ga.  672. 


3.  Chambliss  v.  Person,  77  Miss.  806 ; 
Lynch  tc.  U.  S.,  13  Okla.  142.  But  see 
Barker  v,  Pullman's  Palace  Car  Co., 
124  Fed.  Rep.  555. 

4,  Jones  v,  Jones,  140  Cal.  587 ;  Light 
V.    Jacobs,    183    Mass.    206.     See    also. 
Wells  V.  Houston,  2z  Tex.  Civ.  App.  629. 

A  Vendor  Making  Ho  Claim  to  the  Prop- 
erty in  question  is  not  a  necessary 
party  to  a  suit  between  a  husband  and 
the  heirs  of  his  wife  to  reform  a  deed 
made  to  the  wife  alone  by  fraud  of 
such  wife  or  her  heirs,  or  both.  Owen 
V.  Williams,  (Tenn.  Ch.  1899)  55  S.  W. 
Rep.  18. 

Offloers  of  Corporation.  —  Mack  v. 
Latta,  178  N.  Y.  525. 

An  Ininrance  Company  seeking  the 
cancellation  of  a  policy  of  insurance 
after  the  death  of  the  assured,  on  the 
ground  of  fraudulent  conspiracy  be- 
tween the  assured  and  others,  may  join 
the  coconspirators  with  the  assured's 
executors  to  have  their  liability  for 
costs  determined.  Union  L.  Ins.  Co. 
V.  Riggs,  123  Fed.  Rep.  312. 

§0a.  2.  Keith  v.  Woodruff,  136 
Ala.  443;  Kyle  v.  Craig,  125  Cal.  107; 
Gould  V.  Glass,  120  Ga.  50;  Wethercll 
V.  Johnson,  208  111.  247 ;  Cobb  v.  Baker, 
95  Me.  89 ;  Cammack  v.  Prather,  (Tex. 
Civ.  App.  1903)  74  S.  W.  Rep.  354; 
Center  Creek  Water,  etc.,  Co.  v.  Lind- 
say, 21  Utah  192;  Bartol  v.  Walton,  etc., 
Co.,  92  Fed.  Rep.  13 ;  Willard  v.  Davis, 
122  Fed.  Rep.  363. 

903.  1.  Smelser  v.  Pugh,  29  Ind. 
App.  614;  Johnson  v.  Lockhart,  20  Tex. 
Civ.  App.  596;  State  v.  Lorenz,  22 
Wash.  289. 
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803.  3.  Legal  Conolnrions.  —  See  note  3. 

804.  BniBoieiioy  of  Avarmtnt  of  AmU.  —  See  note  I. 

4.  HnltifarionsnesB.  —  See  note  2. 

5.  Grounds  for  Equitable  Belief.  —  See  note  3. 
80ff,     Oronndi  Hot  Allegod.  —  See  note  4. 

Doflnito  TI10017  of  Bill.  —  See  note  5. 

806.  Suit  for  Beformatioxi.  —  See  note  I. 

6.  Inadequaoy  of  Bemedy  at  Law.  —  See  note  2. 

807.  Pondanoy  of  AoUon  at  Iaw.  —  See  note  4. 

Olijoction  Waiyod  by  Answering  to  Xorits.  —  See  note  5. 

808.  7.  Coming  into  Equity  with  Clean  Hands.  —  See  note  i, 


Snfloient  if  Votliing  Left  to  Inferenee. 
—  Earl  V.  Van  Natta,  29  Ind.  App.  532. 

S03.  8.  mtimftte  and  Kot  Eviden- 
tiary Faeti  should  be  alleged.  Johnson 
r,  Velvc,  86  Minn.  46. 

Defect  Cured. —  If  a  petition  contains 
sufficient  averments  of  fact  to  entitle 
the  petitioner  to  relief,  it  will  not  be 
bad  merely  because  it  also  states  con- 
clusions of  law.  Nourse  v,  Weitz,  120 
Iowa  708. 

§04.  1.  Arlt  V,  Whitlock,  65  N.  Y. 
App.  Div.  246. 

3.  Reynolds,  etc.,  Estate  Mortg.  Co. 
r.  Martin,  xi6  Ga.  495;  Home  Ins.  Co. 
V.  Virginia-Carolina  Chemical  Co.,  109 
Fed.  Rep.  681.  See  also  Mark  v.  North, 
15s  Ind.  575 ;  Glover  v.  Radford,  120 
Mich.  542. 

A  Bill  to  Quiet  Title  and  to  Beform  a 
Deed  is  not  multifarious.  Reddick  v. 
Long,  124  Ala.  260. 

8.  Wentworth  v.  Eichom,  185  Mass. 
6;  Lynch  v,  U.  S.,  13  Okla.  142. 

905.  4.  Keith  v.  Woodruff,  136 
Ala.  443,  citing  18  Encyc.  of  Pl.  and 
Pr.  805. 

ft.  Keith  V.  Woodruff,  136  Ala.  443 
[citing  18  Encyc.  op  Pl.  and  Pr.  805]  ; 
Lutjen  V.  Lutjen,  64  N.  J.  Eq.  773. 

Illustration.  —  A  plaintiff  will  not  be 
allowed  upon  the  trial  to  change  his 
position  and  ask  for  damages  where  his 
pleadings  contain  no  allegations  upon 
which  a  judgment  awarding  damages 
could  be  rendered.  Rubie  Combination 
Gold  Min.  Co.  v.  Princess  Alice  Gold 
Min.  Co.,  31  Colo.  158. 

806.  1.  Anthony  v.  Rockefeller, 
102  Mo.  App.  326. 

9,  Alabama,  —  Wilkinson  v.  Wilkin- 
son, 129  Ala.  279;  Tread  well  v.  Tor- 
bcrt,  133  Ala.  504 ;  Andrews  v.  Frier- 
son,  134  Ala.  626;  Boddie  v.  Bush,  136 
Ala.  560. 

Ctforgta.  ^  Brand  r.  Power,  110  Ga. 


522;  Haivalson  v.  Carson,  11 1  Ga.  57; 
Reynolds,  etc.,  Estate  Mortg.  Co.  v, 
Martin,  116  Ga.  495. 

Illinois.  —  Naugle  v.  Yerkes,  187  III. 
358 ;  Vannatta  v.  Lindley,  198  111.  40 ; 
Des  Moines  L.  Ins.  Co.  v,  Seifert,  210 
111.  157;  Shenehon  v.  Illinois  L.  Ins. 
Co.,  100  111.  App.  281. 

Missouri,  —  Benton  County  v.  Mor- 
gan, 163  Mo.  677 ;  Barrington  v.  Ryan, 
88  Mo.  App.  85. 

Oklahoma,  —  Trimble  v.  Minnesota 
Thresher  Mfg.  Co.,  10  Okla.  578. 

Pennsylvania,  —  Gans  v.  Drum,  24 
Pa.  Co.  Ct.  481 ;  Norris  v,  Crowe,  206 
Pa.  St.  438. 

West  Virginia,  —  Null  v,  Elliott,  52 
W.  Va.  229. 

United  States,  —  Cable  v,  U.  S.  Life 
Ins.  Co.,  19X  U.  S.  288;  Such  v. 
New  York  State  Bank,  127  Fed.  Rep. 
450. 

Kature  of  Bemedy.  —  The  remedy 
must  be  one  which  the  complainant  may 
aggressively  invoke,  and  not  one  which 
he  may  employ  only  if  his  adversary 
sees  fit  to  accord  to  him  the  opportunity. 
Union  L.  Ins.  Co.  v,  Riggs,  123  Fed. 
Rep.  312. 

SOT.  4.  Robinson  v.  Sharp,  201  III. 
86;  Mutual  L.  Ins.  Co.  v.  Blair,  130 
Fed.  Rep.  971.  And  see  Union  L.  Ins. 
Co.  V.  Riggs,  123  Fed.  Rep.  312. 

0.  Kelly  V.  Galbraith,  186  111.  593, 
holding  that  if  the  bill  shows  any 
ground  of  equitable  jurisdiction,  and 
the  defendant  by  his  answer  submits  to 
the  jurisdiction  of  the  court,  it  is  then 
too  late  for  him  to  object  that  the 
plaintiff  has  an  adequate  remedy  at 
law. 

§0§.  1.  Costello  V.  Portsmouth 
Brewing  Co,,  69  N.  H.  405 ;  Neuhauser 
V,  Schrepfer,  30  Pittsb.  Leg.  J.  N.  S. 
(Pa.)  399;  Blackman  v,  Schierman,  21 
Tex.  Civ.  App.  517. 
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808.    8.  Averment  of  Fraud — a.  In  General.  —  See  note  3. 
810.    *.  Necessity  to  Allege  Facts.  —  See  notes  2,  3,  4. 

811.     SnAoltnt  ATMnntnti.  —  See  note  2. 

8ia*    c.  Falsity  of  Representations  —  (2)  Defendant's 
Knowledge  of  Falsity  of  Representations.  —  See  note  2. 

813.    d.  Materiality  of  and  Reliance  upon  Misrepre- 
sentations —  In  e«nMral.  —  See  note  2. 

814.     As  to  Iigury  Bosalting  from  Fraud.  —  See  note  3. 

813«    9.  Averments  as  to  Mistake  —  a.  In  General.  —  See 
note  5. 

816.     VogatiTiiig  HogUgonoo  of  PUintiit  —  See  note  I. 

b.  Definiteness  and  Certainty.  —  See  notes  4,  5. 

817.  c.  Necessity  to  Allege  Facts.  —  See  notes  2,  3. 

818.  d.  Materiality  of  Mistake.  —  See  note  i. 
e.  Mutuality  of  Mistake.  —  See  note  3. 


S.  SUcey  V,  Walter,  125  Ala. 
291 ;  Reynolds,  etc..  Estate  Mortg.  Co.  v. 
Martin,  1x6  Ga.  495 ;  Tomlinson  v.  Tom- 
Hnson,  162  Ind.  530;  Conner  v.  Grob, 
90  Md.  674;  Northwestern  Mut.  L.  Ins. 
Co.  V.  Amos,  (Mich.  1904)  98  N.  W. 
Rep.  1 01 8;  Home  v.  Higgins,  76  Miss. 

813. 

Faotf  Constitntiiig  the  Fraud  should 
be  averred.  Upchurch  v,  Anderson, 
(Tenn.  Ch.  1900)  62  S.  W.  Rep.  1115. 

§10.  2.  Wetherell  v.  Johnson,  208 
111.  247 ;  Bartol  v,  Walton,  etc.,  Co.,  92 
Fed.  Rep.  13. 

8.  Pinkston  v.  Boykin,  130  Ala.  483. 
See  also  Day  v.  Day,  95   N.  Y.  App. 

DiV.     122. 

4.  Mohr  V.  Griffin,  137  Ala.  456; 
Mortimer  v.  McMulIen,  102  111.  App. 
593 ;  Parker  v.  Allen,  (Tex.  Civ.  App. 

1903)  76  S.  W.  Rep.  74. 

Formi.  —  International,  etc.,  R.  Co.  v, 
Shuford,  (Tex.  Civ.  App.  1904)  81  S. 
W.  Rep.  1189. 

811.  8.  National  Bldg.,  etc.,  Assoc. 
V,  Ballard,  126  Ala.  155 ;  Larkin  v.  Mul- 
len, 128  Cal.  449;  Findlay  v.  Baltimore 
Trust,  etc.,  Co.,  97  Md.  716. 

§ltl,  2.  See  Coolidge  v.  Rhodes, 
199  111.  24;  Cox  V.  Frazer,  (Ky.  1899) 
52  S.  W.  Rep.  796. 

813*     2.    Spencer  v.  Hersam,  (Mont. 

1904)  77  Pac.  Rep.  418;  Bartol  v.  Wal- 
ton, etc.,  Co.,  92  Fed.  Rep.  13. 

914*  8.  Lynch  v.  U.  S.,  13  Okla. 
142. 

Sift.  5.  Stacey  v.  Walter,  125  Ala. 
291 ;  Trust  Co.  v,  Scottish  Union,  etc., 
Ins.  Co.,  119  Ga.  672;  Chambliss  v.  Per- 
son, 77  Miss.  806 ;  Cammack  v.  Prather, 


(Tex.  Civ.  App.  1903)   74  S.  W.  Rep. 

354. 

"  In  a  Suit  to  Reform  a  Written  Instrn- 
ment  a  complaint  is  sufficient  which 
shows  the  original  agreement  of  the  par- 
ties, points  out  where  the  writing  dif- 
fers from  the  agreement,  and  alleges 
that  the  difference  was  caused  by  the 
mutual  mistake  of  the  parties  to  ' 
agreement.  ♦  *  •  The  complaint  is 
not  fatally  defective  because  it  does 
not  purport  to  set  out  the  exact  lan- 
guage omitted."  State  v.  Lorenz,  22 
Wash.  289. 

816*  1.  See  Boulden  v.  Wood,  96 
Md.  332. 

4.  Cammack  v.  Prather,  (Tex.  Civ. 
App.  1903)  74  S.  W.  Rep.  3S4. 

5.  Kilgore  v.  Redmill,  121  Ala.  485; 
Trust  Co.  V,  Scottish  Union,  etc.,  Ins. 
Co.,  119  Ga.  672;  Gould  v.  Glass,  120 
Ga.  50 ;  Markey  v.  Waldo,  9  Ohio  Cir. 
Dec.  762,  18  Ohio  Cir.  Ct.  849;  Sell- 
wood  V.  Henneman,  36  Oregon  575. 

The  Fact  that  an  Allegation  Jm  in  Hypo- 
thetical Form  will  not  justify  the  court 
in  refusing  to  reform  a  contract.  Con- 
ner V.  Baxter,  (Iowa  1904)  99  N.  W. 
Rep.  726. 

917*  2.  Chicago,  etc.,  R.  Co.  v. 
Wilcox,  (C.  C.  A.)  116  Fed.  Rep.  913 
(past  or  present  material  facts). 

8.  Forme.  —  Boulden  v.  Wood,  96  Md. 

332. 

SI 8.  1.  See  Miller  v,  Morris.  123 
Ala.  164,  wherein  the  bill  was  held  to 
be  sufficient. 

8.  White  V.  Shaffer,  97  Md.  3S9; 
Fowle  V.  Pitt,  183  Mass.  351 :  Pinkham 
V,  Pinkham,  61   Neb.  336,  afHrming  60 
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819.     11.  Averment  of  Duress  and  Undue  Influence -— Keoenity 
to  Allege  Oronnds  for  Belief.  —  See  note  3. 
830,     See  note  i. 

Safficient  Allegations.  —  See  note  2. 

12.  Averment  of  Mental  Incapacity  —  a.  In  Suits  for 
Rescission.  —  See  note  3. 

891.  13.  Averment  of  Failure  or  Want  of  Consideration  — 
a.  In  Suits  for  Rescission.  —  See  note  2. 

899.     14.  Grounds  for  Injunction  —  in  General.  —  See  note  3. 

833.  16.  Description  of  Contract  —  ^.  In  Suits  for  Rescis- 
sion. —  See  note  3. 

894,  b.  In  Suits  for  Reformation  —  (3)  Intended  Instru- 
ment—  Pointing  Out  Mistake.  —  See  note  3. 

89S.     Setting  Ont  Legal  Eifeot  of  Contraot.  —  See  note  I. 


Neb.  600;  Arlt  v.  Whitlock,  65  N.  Y. 
App.  Div.  246;  Miller  v.  Carpenter,  68 
N.  Y.  App.  Div.  346 ;  Trust  Co.  v.  Uni- 
versity Talking  Mach.  Co.,  90  N.  Y. 
App.  Div.  207 ;  Marshall  v.  Homier,  13 
Okla.  264;  Sellwood  v.  Henneman,  z^ 
Oregon  575;  Lyons  v,  Lyons,  25  R.  I. 
494;  Cammack  v.  Prather,  (Tex.  Civ. 
App.  1903)  74  S.  W.  Rep.  354.  See 
also  Haddon  v,  Neighbarger,  9  Kan. 
App.  529 ;  Boulden  v.  Wood,  96  Md.  332. 

819*  8.  Letofaatchie  Baptist  Church 
V.  Bullock,  133  Ala.  548;  Anderson  v, 
Anderson,  (Wis.  1904)  100  N.  W.  Rep, 
829. 

890*  1.  Mohr  V.  Griffin,  137  Ala. 
456;  Parker  v.  Allen,  (Tex.  Civ.  App. 
1903)  76  S.  W.  Rep.  74. 

Joinder.  —  Allegations  of  undue  in- 
fluence and  mental  incapacity  may  be 
joined.  Murphy  v.  Crowley,  140  Cal. 
141. 

2.  BaflLdent  Avermente  of  Vndne  In- 
ilnenoei  —  "  The  averment  should  be 
rather  of  the  result  than  of  the  particu- 
lar and  special  acts  and  modes  of  causa- 
tion." McLeod  V.  McLeod,  137  Ala. 
267. 

Joining 'Averments  of  Incapacity  and 
Frand.  —  Where  the  complaint  is  clearly 
grounded  upon  unsoundness  of  mind  of 
the  plaintiff's  decedent  and  states  a 
good  cause  of  action,  the  fact  that  it 
also  contains  averments  of  fraud  suffi- 
cient to  state  another  cause  of  action 
does  not  render  it  demurrable.  Mark 
V.  No-th,  iss  Ind.  575. 

3.  Eaj?an  v,  Conway,   115   Ga.   130. 
An    Additional    Allegation    of  Frand, 

even  thou«?h  irrelevant,  does  not  render 
the  petition  demurrable.  Boynton  v. 
Reese,  112  Ga.  354. 


§31*  8.  See  Anderson  v.  Gaines, 
156  Mo.  664;  Handley  v.  Sprinkle, 
(Mont.  1904)  77  Pac.  Rep.  296. 

833.  8.  Union  L.  Ins.  Co.  v.  Riggs, 
123  Fed.  Rep.  3x2. 

Ix^nnotion  Against  Action  in  Conrt  of 
Inadequate  Jurisdiction.  —  In  Perkins 
Lumber  Co.  v.  Wilkinson,  1 1 7  Ga.  394, 
an  injunction  against  the  enforcement 
of  a  contract  was  refused  where  it  was 
clear  that  the  plaintiff  should  first  have 
sued  in  equity  for  its  reformation. 

When  Injunction  Improper.  —  A  tempo- 
rary injunction  should  not  be  granted 
when  the  alleged  injury  can  be  com- 
pensated by  money  damages  and  the  de- 
fendant is  solvent.  Marshall  v.  Homier, 
13  Okla.  264. 

S93.  3.  Ezhibito.  —  The  contract 
cannot  be  properly  shown  to  the  court 
by  an  exhibit  to  the  complaint.  It 
should  be  set  out  in  the  complaint  or 
its  contents  recited.  Barnett  v.  Bryce 
Furnace  Co.,  (Ind.  App.  1901)  60  N.  E. 
Rep.  363. 

A  Copy  of  an  Instruction  cancellation 
of  which  is  sought  should  be  made  part 
of  the  bill.    Cobb  r.  Baker,  95  Me.  8q. 

§34.  8.  Keith  v.  Woodruff,  136  Ala. 
443 ;  Satterfield  v.  Speir,  112  Ga.  84 ; 
Smelser  v.  Pugh,  29  Ind.  App.  614; 
Webb  V,  Hammond,  31  Ind.  App.  613; 
Sellwood  V.  Henneman,  36  Oregon  575. 
See  also  Roussel  v.  Lux.  (Supm.  Ct. 
Spec.  T.)  39  Misc.  (N.  Y.)  508. 

835.  1.  Compare  Pape  v.  Kaough, 
23  Ind.  App.  525,  holding  that  "  in  an 
action  to  reform  a  written  contract 
upon  the  ground  of  mistake  in  its  exe- 
cution, it  is  necessary  that  the  contract 
be  made  a  part  of  the  complaint :"  An- 
derson V.  Gaines,  156  Mo.  664,  holding 
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895.  16.  Ayermento  ai  to  Damagei  —  Wbart  Baoov«rj  of  Damagw 
Ii  tkrtight.  —  See  note  3. 

896.  17.  Denying  or  Excnsing  Laches  —  a.  In  General.  — 
See  note  i. 

Whftt  Is  Bauonabl*  IMligenoa.  —  See  note  2. 
837»     ApplioAtion  of  Btatuto  of  limltatioiii.  —  See  note  I . 

b.  In  Suits  for  Rescission  or  Cancellation. — 
See  note  3. 

898,     Aoti  Do&o  by  Plaintiif  After  Difooyoring  Oroundt  for  Boliet  —  See 

note  I. 

Dftto  of  DiiooTory  of  Fraud.  —  See  note  3. 


that  where  it  is  sought  to  set  aside  a 
deed,  the  petition  should  state  its  legal 
effect,  not  set  it  out  in  kac  verba. 

83^«  8.  Rubie  Combination  Gold 
Min.  Co.  V,  Princess  Alice  Gold  Min! 
Co.,  31  Colo.  158. 


So.  Rep.  X022;  Bottorff  v.  Lewis,  121 
Iowa  27 ;  Wall  v,  Meiike,  89  Minn.  232 ; 
Keefuss  v.  Weilmunster,  89  N.  Y.  App. 
Div.  306;  Richmond  v.  Ogden  St.  R. 
Co.,  44  Oregon  48. 
DUtinotion  Betwoon  BeteisMry  and  Ee- 


§M«     L  Alabama, —  Dean  v.  Oliver,    formatory  AeUons.  —  "The  rule  of  dili 


131   Ala.  634. 

California.  —  Evans  v,  Duke,  140  Cal. 
22. 

District  of  Columbia.  —  Shappirio  v. 
Goldberg,  20  App.  Cas.  (D.  C.)  185. 

Georgia.  —  Reynolds,  etc..  Estate 
Mortg.  Co.  V.  Martin,  116  Ga.  495; 
Wilkes  V.  Phillips,  120  Ga.  728. 

Illinois.  —  Mortimer  v.  McMullen,  102 
111.  App.  593. 

Louisiana.  —  See  Mendelsohn  v.  Arm- 
strong, 52  La.  Ann.  1300. 

Minnesota.  —  Dickman  v.  Dryden,  90 
Minn.  244. 

Missouri.  —  Epperson  v,  Epperson, 
161  Mo.  577. 

New  Jersey.  —  Lutjen  v.  Lutjen,  64 
N.  J.  Eq.  773. 

Ohio.  —  Brockschmidt  v.  Archer,  64 
Ohio  St.  502. 

Tennessee.  —  Owen  v.  Williams, 
(Tenn.  Ch.  1899)  55  S.  W.  Rep.  18. 

IV est  Virginia.  —  Edgell  v.  Smith,  50 
W.  Va.  349. 

United  States.  —  De  Roux  v.  Girard, 
(C.  C.  A.)  112  Fed.  Rep.  89,  aMrming 
105  Fed.  Rep.  798;  Sharp  v.  Behr,  117 
Fed.  Rep.  864. 

Bonnnelation  of  Cootraot.  — See  Alaska, 
etc.,  Commercial  Co.  v.  Solner,  (C.  C. 
A.)   123  Fed.  Rep.  855. 

2.  Walling  v.  Thomas,  133  Ala.  426 
{citing  18  En  CYC.  op  Pl.  and  Pr.  826]  ; 
Lutjen  V.  Lutjen,  64  N.  J.  Eq.  773 ; 
Wabash  R.  Co.  v.  Lumley,  (C.  C.  A.) 
96  Fed.  Rep.  773.  See  also  White  v. 
Shaffer,  97  Md.  359. 

Time  of  nisoovery  of  Oronnds  for  Belief. 
—  Jones   V.   M'^Nealy,    (Ala.    1904)    35 


gence  applying  to  an  action  for  rescis- 
sion and  the  rule  applying  to  an  action 
to  reform  are  materially  different,  and 
that  which  would  be  fatal  laches  in  one 
case  would  not  bar  a  recovery  in  the 
other."  Earl  v.  Van  Natta,  29  Ind.  App. 
532,  citing  Koons  v.  Blanton,   129  Ind. 

897.  1.  Wall  V.  Meiike,  89  Minn. 
232 ;  Lutjen  v.  Lutjen,  64  N.  J.  Eq.  773. 
And  see  Rogers  v.  Richards,  67  Kan. 
706.  See  also,  as  referring  to  the  stat- 
ute of  limitations  in  determining  the 
absence  of  laches,  Harker  v.  Scudder, 
15  Colo.  App.  69;  Ritchie  v.  Sayers,  100 
Fed.  Rep.  520. 

8.  Wilkes  v.  Phillips,  120  Ga.  728; 
Vermilion  County  Children's  Home  v. 
Vamer,  192  111.  594;  Bishop  v.  Thomp- 
son, 196  111.  206 ;  Ferns  v.  Chapman, 
211  111.  597;  Earle  v.  Humphrey,  121 
Mich.  518. 

Snffloient  Averment  of  Assertion  of 
Bight  to  Beeeind.  —  Coolidge  v.  Rhodes, 
199  111.  24;  Mulholland  v,  Washington 
Match  Co.,  35  Wash.  315. 

93S.  1.  Bumham  v.  Bumham,  119 
Wis.  509 ;  Shappirio  v.  Goldberg,  192 
U.  S.  232.  And  see  Beardsley  v.  Clem, 
^37  Cal.  328. 

Effeot  of  Bringing  Aetion  at  Law.— 
In  Russell  v.  Dayton  Coal,  etc.,  Co.,  109 
Tenn.  43,  it  was  held  that  bringing  an 
action  at  law  did  not  bar  the  plaintiff's 
right  to  relief. 

8.  McGee  v.  Welch,  18  App.  Cas.  (D. 
C.)  177. 

Averments  Held  SoiRoient.  —  In  Mul- 
holland V.   Washington   Match   Co..  35 
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839.    c.  In  Suits  for  Reformation.  —  See  note  i. 

18.  Offer  to  Do  Equity  — a.  General  Rule  as  to 
Necessity  of  Offer  to  Restore  —  (i)  In  Suits  for  Rescission 
and  Cancellation.  —  See  note  3. 
830.     See  note  i. 

Hot  Hatter  of  Befense.  —  See  note  2. 

Same  Bnle  aa  to  Beal  and  Personal  Property.  —  See  note  3* 

Instnunent  Violating  Proviiions  of  Statute.  —  See  note  I. 

PoTorty  of  Plaintiir.  —  See  note  2. 

In  Answer  or  Gross-oomplaint.  —  -  See  note  2. 

(2)  In  Suits  for  Reformation.  —  See  note  I. 


831. 

839. 

833. 
834. 


Wash.  315,  a  complaint  alleging  that 
within  a  reasonable  time  after  the  plain- 
tiff ascertained  that  the  defendant's 
representations  were  false  he  demanded 
a  rescission  was  held  to  be  sufficient  as 
against  a  demurrer. 

§d9«  1.  Lowry  v,  Lowry,  (Mich. 
1904)  97  N.  W.  Rep.  726;  Van  Beck 
v.  Milbrath,  118  Wis.  42. 

Suit  in  Aid  of  Aotion  at  Law.  —  See 
Allis  V.  Hall,  76  Conn.  322. 

8.  Alaska,  etc.,  Commercial  Co.  v. 
Solner,  (C.  C.  A.)  123  Fed.  Rep.  855, 
citing  18  Encyc.  of  Pl.  and  Pr. 
829. 

830.  1.  Hyland  v.  Roe,  iii  Wis. 
361,  quoting  i8  Encyc.  of  Pl.  and  Pr. 
829.    See  also  the  following  cases : 

Alabama.  —  Walling  v,  Thomas,  133 
Ala.  426.  See  also  Loxley  v.  Douglas, 
121  Ala.  575- 

Arkansas.  —  See  Hoover  v.  Binkley, 
66  Ark.  645,  51  S.  W.  Rep.  73;  Vance 
V.  Newman,  (Ark.  1904)  80  S.  W.  Rep. 

574. 

California.  —  Sullivan  v.  California 
Realty  Co.,  142  Cal.  201. 


App.  310.  See  also  Clinkenbeard  v. 
Weatherman,   157  Mo.  105. 

New  Jersey.  —  See  Anderson  v.  An- 
derson Food  Co.,  (N.  J.  1904)  57  Atl. 
Rep.  489. 

New  York.  —  Littlejohn  v.  Leffing- 
well,  40  N.  Y.  App.  Div.  13. 

Oregon.  —  State  v.  Blize,  37  Oregon 
404. 

Pennsylvania.  —  Sec  Thompson  v. 
Chambers,  13  Pa.  Super.  Ct.  213; 
Fowler  v.  Meadow  Brook  Water  Co., 
208  Pa.  St.  473. 

Texas.  —  Wells  v.  Houston,  23  Tex. 
Civ.  App.  629. 

JVashington.  —  See  Timm  v.  Timm, 
34  Wash.  228. 

Wisconsin.  —  See  Ludington  v.  Pat- 
ton,  III  Wis.  208. 

United  States.  —  Bartol  v.  Walton, 
etc.,  Co.,  92  Fed.  Rep.  13;  Alaska,  etc.. 
Commercial  Co.  v.  Solner,  (C.  C.  A.) 
123  Fed.  Rep.  855. 

§31.  2.  Hyland  v.  Roe,  iii  Wis. 
361,  quoting  i8  Encyc.  of  Pl.  and  Pr. 
831. 

8.  Where  Tender  in  Petition  Not  Heoee- 


Colorado.  —  Rubie  Combination  Gold    nry  to  Bring  Money  into  Conrt. —  Inter- 


Min.  Co.  V.  Princess  Alice  Gold  Min. 
Co.,  31  Colo.  158. 

Georgia.  —  Cleckley  v.  Mutual  Fidel- 
ity Co.,  117  Ga.  466. 

Illinois.  —  Mortimer  v.  McMullen, 
202  111.  415.  See  also  Wenegar  v.  Bol- 
lenbach,  180  111.  222;  O'Connell  v. 
O'Conor,  191  111.  215. 

Indiana.  —  Rohrof  v.  Schulte,  154  Ind. 

V83. 

Louisiana.  —  Poche  v.  New  Orleans 
Home  Invest.  Co.,  52  La.  Ann.  1287. 

Mississippi.  —  Barrier  v.  Kelly,  82 
Miss.  233. 

Missouri.  —  See  McKenzie  v.  Donnell, 
151  Mo.  431,  461 ;  Chrisman,  etc.,  Bank- 
ing Co.  V,  Hartford  F.  Ins.  Co.,  75  Mo. 


national,  etc.,  R.  Co.  v.  Shuford, 
Tex.  Civ.  App.  1904)  81  S.  W.  Rep. 
1 189. 

§39.  1.  Rubie  Combination  Gold 
Min.  Co.  V.  Princess  Alice  Gold  Min. 
Co.,  31  Colo.  158. 

2.  Cheuvront    v.    Cheuvront,    54    W.. 
Va.   171,  where  the  doctrine  stated  in 
the  text  was  expressly  decided. 

833,  2.  Mortimer  v.  McMullen,  202 
111.  413;  Wieneke  v.  Deputy,  31  Ind. 
App.  621. 

834.  1.  Wieneke  v.  Deputy,  31  Ind. 
App.  621. 

Tender  of  Oifer  to  Protect  Kortgagee.  — 
White  V.  Shaffer,  97  Md.  359. 
Offer  of  Beoonyeyanoe.  —  Silliman     v. 
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8S4.    b.  When  Offer  to  Restore  Unnecessary.  —  See 
note  2. 

Wkora  DtftmdaBt  It  BatitM  to  SofUag  mpm  AMrantiag.  —  See 

note  3. 

835.    c.  Alleging  Excuses  for  Failure  to  Restore.  — 

See  note  I. 

d.  Terms  of  Offer.  —  See  notes  3, 4. 
887.    e.  Averment  of  Tender  Before  Filing  Bill  — 

Vi«w  that  OfBv  Ia  BUlIi  SoAdttBt.  —  See  note  I. 

YUw  that  PnriaiiB  <MBv  to  Estvia  Kwt  Hat*  Bmb  Made.  —  See 
notes  3,  4. 

839.  g.  Tender  of  Deed  —  (2)  Tender  of  Deed  to  be  Signed 
by  Defendant.  —  See  note  i. 

A.  Objections  Waived.  —  See  note  2. 
19.  Averments  u  to  Poneiiioii  and  Title  of  Plaintiff  — 
PoMMdmi  of  Plaintiff.  —  Sec  notes  3,  4. 

840.  20.  Alleging  Demand  and  Disaffirmance  Before  Filing  Bill 

—  Id  Suit  for  Boformation.  —  See  note  2. 

8411.     In  Sniti  ftar  Eeociiiton  and  CanooMation  of  Oontraoto.  —  See  note  I. 

Taylor,  (Tex.  Civ.  App.  1904)  80  S.  W.  8.   Harkness    v,    Qeaves,    113    Iowa 

Rep.  651.  X40;    Alaska,   etc.,   Commercial   Co.   v. 

S34.    8.  Larkinv.Mttllen,i28CaI.449  Solner,  (C.  C.  A.)  123  Fed.  Rep.  855. 

(where  the  plaintiff  has  received  nothing  4.   Timm  v.  Timm,  34  Wash.  228,  cit- 

subject    to    restitution) ;    Felt   v.    Bell,  ing  18  Encvc.  op  Pl.  and  Pr.  837. 

205  III.  213  (impossibility  of  restoring  Dirtinction  Between  Boite  for  BwHBlirion 

no  fault  of  plaintiff) ;  Harris  v.  Dumont,  and  Beedirion  bj  Aot  of  Party. —  Luding- 

207  111.  583;  Conner  v.  Baxter,  (Iowa  ton  v.  Patton,  iii   Wis.  246,  citimg  18 

1904)   99  N.  W.  Rep.  726   (where  the  Encyc.  of  Pl.  and  Pr.  837. 

defendant  could  not  have  carried  out  839*    1.   See    Perry    v.    Boyd,    126 

his    contract) ;    Sheehan    v.    Allen,    67  Ala.  162. 

Kan.  712  (receipt  of  consideration  de-  S.  Lord  v.  Horr,  30  Wash.  477. 

nied)  ;  Findlay  v.  Baltimore  Trust,  etc.,  8.  Compare  Boddie  v.  Bush,  136  Ala. 

Co.,  97  Md.  716  (inability  to  restore  by  560. 

reason  of  defendant's  fraud) ;  Eberz  v,  4.  Jones  v.  McNealy,  (Ala.  1904)  35 

Heisler,  12  Pa.  Super.  Ct.  388  (vendor  So.  Rep.  1022. 

in    default) ;    Russell    v.    Russell,    129  840.    2.  Facts    Showing   Exenie  for 

Fed.  Rep.  434*  Failure   to    Kake    Demand.  —  In  a  bill 

8.  Setting  Off  Beati  and  Froflti  Againit  alleging  facts  showing  that  a  request  to 

Part    Payment.  —  See     Call     v.     Shew-  correct    a    misdescription    would    have 

maker,  (Ky.  1902)  69  S.  W.  Rep.  749.  been  vain  and  useless,  it  is  not  necessary 

835.     1.   Derouen    v,    Romero,    no  to  aver  a  prior  request.   Lester  v.  John- 
La.  209.  ston,  137  Ala.  194. 

8.  Walling  v.  Thomas,  133  Ala.  426  Where   Beformatioa    Is  Inefdental  to 

{citing  18  Encyc.  of  Pl.  and  Pr.  834]  ;  Other  Belief,  and   where   possession   is 

Sims    V.    Sims,     loi     Mo.    App.    407 ;  also  asked,  a  previous  demand  is  un- 

Alaska,  etc..  Commercial  Co.  v,  Solner,  necessary.    Earl  v.  Van  Natta,  29  Ind. 

(C.  C.  A.)  123  Fed.  Rep.  855.  App.  532. 

4.  Ludington    v,    Patton,    x  1 1    Wis.  When  the  Defendant  Had  Instituted  an 

208.  Qeetment  Bait  an  allegation  of  demand 

837.     1.   Perry   v,    Boyd,    126    Ala.  was  held  to  be  unnecessary.    Jones  v. 

162:  McLeod  V.  McLeod,  137  Ala.  267;  McNealy,  (Ala.  1904)  35  So.  Rep.  1022. 

Parker    v.    Simpson,    180    Mass.    334;  641»    1.  Breach  of  Contraet  for  8ap- 

Keefuss  r.  Weilmunster,  89  N.  Y.  App.  port  of  Grantor.  —  Tomlinson  v.  Tomlin- 

Div.    306;    Ludington    v.    Patton,    iiz  son,  162  Ind.  530,  where  the  are^ration  was 

Wis.  ao8.  held   to    be   unnecessary,    it   appearing 
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841. 

849. 

844. 
Belief.  - 

846. 
847. 

—  Denials 


21.  Prayer  —  EeeeMity  for  Prayer.  —  See  note  2. 
Tidliire  to  Aik  Bamagei.  —  See  note  3. 

22.  Amendmentt.  —  See  note  2. 

IX.   CB088-BILL,    CB088-C0MPLAIET,    OB    AVSWEB    ASKIEG 

-  See  note  i. 
In  Code  States.  —  See  note  2. 

X.  Dexubbsb  to  Bill  ob  Coxflaiht.  —  See  note  3. 

XI.  Aesweb  ob  Plea  —  2.  Bequisites  of  Answer  or  Plea 
KoBt  Be  Beipontive.  —  See  notes  2,  3. 


from  the  allegations  that  the  defendant 
had  abandoned  the  contract,  the  court 
saying,  however :  "  We  know  of  no 
case  wherein  it  has  been  held  that  an 
action  to  enforce  a  forfeiture  for  breach 
of  a  condition  subsequent  may  be  main- 
tained without  a  re-entry  upon  the 
premises,  or  a  demand  for  possession, 
which  under  our  present  law  is  its 
equivalent,  has  been  first  made  and  re- 
fused." 

§41  •  2.  Moore  v.  Crump,  (Miss. 
1904)  37  So.  Rep.  109. 

8.  Ruble  Combination  Gold  Min.  Co. 
V.  Princess  Alice  Gold  Min.  Co.,  31 
Colo.  158;  Parsons  v.  Smith,  46  W. 
Va.  728. 

Ma.  8.  White  v.  Shaffer,  97  Md. 
359;  Jackson  v.  Foley,  53  N.  Y.  App. 
Div.  97;  Gillis  V,  Arringdale,  135  N. 
Car.  295 ;  State  v.  Lorenz,  22  Wash. 
289.  See  also  Kilgore  v,  Redmill,  121 
Ala.  485;  Chicago  Trust,  etc..  Bank  v. 
Ball,  208  III.  256. 

Amendment  to  Conform  to  Proof.  — 
Stephenson  v.  Stephenson,  (Ky.  1903) 
72  S.  W.  Rep.  742. 

VegU^enoe  precludes  amendment.  — 
Goldsmith  v.  Goldsmith,  46  W.  Va.  426. 

Changing  Cause  of  Action. —  A  bill  to 
cancel  a  deed  cannot  by  amendment  be 
converted  into  a  bill  for  specific  per- 
formance.   Gardner  v.  Knight,  124  Ala. 

275. 

Amendment  Setting  Forth  Different 
Gronnd  Vot  Allowed.  —  Brand  v.  Power, 
no  Ga.  522. 

§44.  1.  Bottorff  V,  Lewis,  121  Iowa 
27  \  Bowman  v.  Besley,  122  Iowa  42; 
Western  Wheeled  Scraper  Co.  v.  Stick- 
leman,  122  Iowa  396;  Thomas  v.  Sweet, 
III  Ky.  467;  Wall  V.  Meilke,  89  Minn. 
232;  Tapley  v.  Herman,  95  Mo.  App. 
537 ;  Rothschild  v.  Roux,  78  N.  Y.  App. 
Div.  282;  South  Portland  Land  Co.  v. 
Munger,  36  Oregon  457 ;  Merritt  v, 
Getz,  19  Pa.  Super.  Ct.  505 ;  Palmer  v. 
Bosley,  (Tenn.  Ch.  1900)  62  S.  W.  Rep. 
195;  Lord  V.  Horr,  30  Wash.  477.    See 


also  Roux  V.  Rothschild,  78  N.  Y.  App. 
Div.  637. 

Croes-eomplaint  to  Reform  Contract. — 
Pape  V.  Kaough,  23  Ind.  App.  525. 

(^oss-bill  to  Reform  Contract.  —  Feder 
V.  Gass,  (Tenn.  Ch.  1900)  59  S.  W.  Rep. 

175. 
Croes-eomplaint   to    Reform   Deed.  — 

Eureka  v.  Gates,  137  Cal.  89. 

2.  St.  Clair  v.  Marquell,  161  Ind.  56; 
Fierce  v,  Houghton,  (Iowa  1904)  98  N. 
W.  Rep.  306;  Fowle  v.  Pitt,  183  Mass. 
351  (holding  the  defendant's  allegations 
of  facts  sufficient)  ;  Highlands  v,  Phila- 
delphia, etc.,  R.  Co.,  209  Pa.  St.  286; 
Kammermeyer  v.  Hilz,  116  Wis.  313. 
See  also  Anthony  v.  Rockefeller,  102 
Mo.  App.  326. 

Defendant  May  Ask  Reformation.  — 
Smelser  v.  Pugh,  29  Ind.  App.  614; 
Thomas  v,  Conrad,  114  Ky.  841  (in 
action  for  rent)  ;  Underwood  tr.  Cave, 
176  Mo.  I   (in  ejectment). 

§46.  8.  See  generally  Coolidge  v, 
Rhodes,  199  111.  24;  Davis  v,  Ross, 
(Tenn.  Ch.  1898)  50  S.  W.  Rep.  650; 
Fluharty  v.  Fluharty,  54  W.  Va.  407; 
Ritchie  v,  Sayers,  100  Fed.  Rep. 
520. 

Demurer  After  Verdict.  —  See  Larkin 
V.  Mullen,  128  Cal.  449. 

Effect  of  Demurrer. —  A  demurrer  al- 
leging that  the  contract  sued  upon  is 
vague,  indefinite,  incapable  of  enforce- 
ment, and  void  for  uncertainty  goes  to 
the  right  of  the  plaintiff  to  maintain 
an  action  upon  the  contract,  and  not  to 
the  measure  of  damages  for  a  breach  of 
such  contract.  Kenny  v.  Knight,  119 
Fed.  Rep.  475. 

Demnrrer  Ore  Tenns.  —  Advantage  of  a 
failure  of  the  complaint  to  show  willing- 
ness to  do  equity  must  be  taken  by 
special  demurrer.  A  demurrer  ore 
tenus  is  not  sufficient.  Ludington  v. 
Patton,  III  Wis.  208. 

§47.  2.  Denials  Whieh  Raise  Imma- 
terial Issues  will  not  affect  the  opposite 
party's  right  to  rescission  and  cancella- 
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848.  Aniwar  Ii  Boilieltnt.  —  See  note  2. 
flnffloienoy  of  Plea.  —  See  note  4. 

849.  3.  Defense  of  Innocent  Purchaser.  —  See  note  i. 

4.  Effect  of  Denial  —  a.  Parol  Evidence  of  Mistake 
IN  Instrument.  —  See  note  2. 

b.  Burden  of  Proof.  —  See  note  3. 

850.  Xn.  Tbial  bt  Jubt  —  1.  Bight  to  Jury  Trial  —  in  Oen. 
eral.  —  See  note  3. 

83 1.     Vtrdiet  of  Jury  Adyiiory  Koroly.  —  See  note  2. 
2.  Instructions  —  in  Ooneni.  —  See  note  3. 
8JS3«    See  notes  i,  2. 
893.     Inftniotionf  as  to  IClttake.  —  See  note  2. 

xni.  Befebebge  to  Masteb  ob  Befbbeb.  —  See  note  4. 

XIV.  ALLEGATIOBB  and  PbOOF  —  VABIAHGB  —  Xn  GeneraL 

—  See  note  5. 

855.    XY.  Furnrf  as  of  Coitbt  abd  Decbee  —  1.  In  General  — 
See  notes  2,  3,  4. 


tion  on  equitable  grounds.  Payette  r. 
Ferrier,  31  Wash.  43. 

S47.  8.  See  Lange  v.  Geiser»  138 
Cal.  682 ;  Call  v.  Shewmaker,  <Ky.  1902) 
70  S.  W.  Rep.  834. 

84S.  2.  Positlye  Denials  of  AUegations 
of  Mistake  alleged  in  the  bill  are  neces- 
sary.    Hough  V,   Smith,   132  Ala.  204. 

4.  See  Edmonds  v.  Stern,  89  N.  Y. 
App.   Div.   539. 

849.  1.  Harlan  r.  Central  Pos- 
phate  Co.,  (Tenn.  Ch.  1901)  62  S.  W. 
Rep.  614.  And  in  Story  v.  Gammell, 
(Neb.  1903)  94  N.  W.  Rep.  982,  the  de- 
fense of  innocent  purchase  was  disal- 
lowed. 

2.  Wieneke  v.  Deputy,  31  Ind.  App. 
621. 

8.  Blanks  v.  Dark,  68  Ark.  98 ;  Webb 
V.  Hammond,  31  Ind.  App.  6x3.  See 
also  Dowie  v.  DriscoII,  203  III.  480, 
a  suit  for  cancellation. 

850.  3.  Moran  v,  Sullivan,  12  App. 
Cas.  (D.  C.)  137;  Parker  v.  Simpson, 
180  Mass.  334.  See  also  Twogood  v. 
Allee,  (Iowa  1904)  99  N.  W.  Rep.  288. 

The  Bale  Applies  to  a  Gonnterelaim 
asking  for  reformation.  Kammermeyer 
V,  Hilz,  116  Wis.  313. 

851.  2.  Dowie  v.  DriscoII,  203  111. 
480;  Pittenger  v.  Pittenger,  208  111. 
582;  Land  Mortg.  Bank  v,  Nicholson, 
24  Wash.  258. 

Effeot  of  Adoption.  —  Where  the  de- 
fendant in  a  counterclaim  asks  for  ref- 
ormation, tbe  verdict  o£  the  jury  on  the 
special  issue  is,  when  adopted  by  the 
court,  the  finding  of  the  court.  Kam- 
mermeyer V.  Hilz,   116  Wis.  313. 


8.  Initmetioot  as  to  What  Gonstitatoi 

BatiAcation.  —  Wells    v,    Houston,    2^ 
Tex.  Civ.  App.  629. 

When  Misdireotion  ImmateriaL  — 
Where  the  chancellor  bases  the  decree 
upon  his  own  conclusions  as  to  the 
facts,  and  treats  the  findings  of  the 
jury  as  merely  advisory,  the  fact  that 
the  jury  has  been  misdirected  is  not 
ground  for  reversal.  Dowie  v.  DriscoII, 
203   111.   480. 

859.  1.  Wells  V,  Houston,  23  Tex. 
Gv.  App.  629. 

8.  Highlands  v.  Philadelphia,  etc.,  R. 
Co.,  309  Pa.  St.  286 ;  Wells  v.  Houston, 
33  Tex.  Civ.  App.  629. 

Qneetion  as  to  PlaintiiPs  Diliprenoe.— 
Wells  V.  Houston,  2Z  Tex.  Civ.  App. 
639. 

853.  8.  The  Word  "  Impreision " 
is  equivalent  to  the  word  "  mistake  "  in 
an  instruction  in  an  action  for  reforma- 
tion. Metcalfe  v.  Lowenstein,  (Tex. 
Civ.  App.  1904)  81  S.  W.  Rep.  362. 

4.  See  Parker  v,  Simpson,  180  Mass. 
334;  Greene  v.  Smith,  160  N.  Y.  533. 

6.  Stratton  v.  Stratton,  84  111.  Apn. 
80;  Mortimer  v.  McMullen,  102  III. 
App.  593 ;  Snider  r.  Wilson,  (Iowa 
1899)  78  N.  W.  Rep.  802.  See  also 
Blackburn  v.  Perkins,  138  Ala.  305, 
wherein  the  variance  was  held  not  to 
be  material. 

855.  8.  Snffieienej  of  BTidenee.  — 
The  findings  must  be  supported  by  sufii- 
cient  evidence.  Greenawalt  v,  Dixon, 
X94  Pa.  St.  363. 

8.  Haseltine  v.  Smith,  154  Mo.  404, 
holding  that  if  the  plaintiff's  evidence 
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89tl.     DiimiMal  Without  Pr«judioe.  —  See  note  6. 

2.  In  Suits  for  BeBcission  and  Cancellation  —  a.  FiT^D- 
INGS  —  Oonenil  BeqniiitM  of  Findiiigt.  —  See  notes  7,  8^  9. 
856.     7ailvre  to  Ilnd  AU  Faeto  AUegod.  —  See  not?  3. 

8tS7.    b.  General  Requisites  of  Decree  —  DMureo  Mut  Bo 

Wftmatod  by  Ploadingi.  —  See  note  I. 

Coniiftoney  of  Dooroo  with  Findingo.  —  See  note  2. 

c.  Giving  Complete   Relief  to   Plaintiff  and 
Defendant  —  (i)  In  General.  —  See  note  3. 

858,    (2)  Rescission  in  Toto  —  Placing  Parties  in  Statu  Quo. 
—  See  notes  i,  2. 


shows  a  cause  of  action  but  does  not 
support  the  allegations  of  the  petition, 
the  appellate  court  will  not  sustain  a 
decree  for  the  plaintiff  notwithstanding 
the  defendant  has  failed  to  demur,  but 
will  remand  the  cause  with  directions 
to  allow  an  amendment  and  new  trial; 
Lutjen  V.  Lutjen,  64  N.  J.  £q.  773; 
Blackman  v.  Schierman,  21  Tex.  Civ. 
App.  517;  Kerr  v.  Southwick,  (CCA.) 
120  Fed.  Rep.  772. 

Yarianoo  m  to  Ground  for  Xoooiiiion.  — 
If  the  facts  alleged  show  a  case  for 
rescission,  it  is  immaterial  that  the  court 
grants  rescission  on  the  wrong  ground. 
Bigham  v,  Madison,  103  Tenn.  358. 

955.  4.  Safllciottoy  of  Dooroo. — Where 
there  is  a  prayer  for  reformation  in  the 
answer  on  account  of  mistake  in  the  de- 
scription in  a  deed,  it  is  not  sufficient 
for  the  decree  simply  to  vest  the  title 
in  the  defendant  as  prayed  for  in  the 
answer  and  cross-bill ;  the  decree  should 
show  upon  its  face  what  is  done,  and 
be  full  and  specific  as  to  the  correction 
of  the  mistake.  Underwood  v.  Cave, 
176  Mo.   I. 

Spooiiio  Gnntiiig  of  Prayor.  —  A  decree 
finding  that  the  plaintiff  is  entitled  to 
relief  as  prayed  necessarily  includes 
the  granting  of  a  prayer  for  reforma- 
tion. Conner  v.  Baxter,  (Iowa  1904) 
99  N.  W.  Rep.  726. 

6.  Vannatta  v.  Lindley,  198  111.  40. 

7.  Butler  v.  Carvin,  33  Wash.  621. 

8.  Lutjen  v.  Lutjen,  64  N.  J.  Eq.  773 ; 
American  Cotton  Co.  v.  Collier,  30  Tex. 
Civ.  App.  105. 

9.  Anderson  v.  Gaines,  156  Mo.  664; 
Butler  V.  Carvin,  33  Wash.  621. 

856*    8.  Jones   v.   Jones,    140    Cal. 

587. 

M7»  1.  Hoover  v,  Binkley,  66  Ark. 
645,  51  S.  W.  Rep.  Tz  ;  Shelby  v.  Creigh- 
ton,  (Neb.  1902)  96  N.  W.  Rep.  382; 
Lutjen  t;.   Lutjen,   64  N.  J.   Eq.  773; 


Parsons  v.  Smith,  46  W.  Va.  729 ;  Kerr 
V.  South  wick,  (C.  C  A.)  120  Fed.  Rep. 

8.  Shelby  v,  Creighton,  (Neb.  1902) 
96  N.  W.  Rep.  382 ;  Gillis  v.  Arringdale, 
135  N.  Car.  295. 

8.  Sullivan  v,  California  Realty  Co., 
142  Cal.  201 ;  Bollnow  v.  Roach,  2x0 
111.  364;  Albin  V.  Parmell,  (Neb.  1904) 
99  N.  W.  Rep.  646 ;  Kildea  v.  Washing- 
ton Liquor  Co.,  22  Wash.  385;  Lord 
V.  Horr,  30  Wash.  477;  Ludington  v. 
Patton,  III  Wis.  208. 

Timbor  Lands — Ifljimotioii  Against  Cat- 
ting Timbor.  —  Littlejohn  v.  Leiiing- 
well,  40  N.  Y.  App.  Div.  13. 

Booroo  Against  Dofondant  far  Boots. — 
Harraway  v.  Harraway,  136  Ala.  499. 

Intoroit  Is  AUowablo  where  a  contract 
of  sale  is  set  aside.  Felt  v.  Bell,  205 
111.  213. 

§58.  1.  Exooption. —  In  Coflinberry 
v.  Sun  Oil  Co.,  68  Ohio  St.  488,  the 
court  decreed  the  cancellation  of  an  oil 
lease  as  to  the  undrilled  portion  of  the 
leased  premises. 

2.  O'Connell  v.  O'Conor,  191  111.  215 ; 
Stephenson  v.  Stephenson,  (Ky.  1903) 
•J2  S.  W.  Rep.  742;  Home  Bldg.,  etc., 
Co.  V,  London,  98  Va.  152. 

Award  of  Intoroit  to  Third  PaxtjXrrono- 
oos.  —  Kildea  v,  Washington  Liquor  Co., 
22  Wash.  385. 

Ezooptions.  —  If  the  defrauded  per- 
son, by  reason  of  the  wrongful  conduct 
of  the  wrongdoer,  is  rendered  incapable 
of  fully  restoring  the  latter  to  his  former 
position,  to  that  extent  such  restora- 
tion is  not  necessary  to  a  rescission  of 
such  sale  or  agreement.  Gates  v.  Ray- 
mond, 106  Wis.  657. 

So  where  a  grantee  has  notice  of  the 
grantor's  incapacity  to  manage  his  prop- 
erty and  delivers  to  the  latter  money 
or  property  in  exchange  for  lands,  and 
the  money  or  property  is  lost  or  squan- 
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8S0.      Inability  to  Plaee  PartiM  in  Statu  Qno  —  XaUng  Ckimpeniation.  — 
See  note  i. 

ninstrationi  of  Bole  Beqniring  Plaintiff  to  Bo  Equity.  —  See  note  2. 

861.    d.  Modes  of  Affording  Relief  to  Plaintiff. — 
See  note  2. 

869.    e.  Awarding  Damages  to  Plaintiff  —  whtro  Plain- 
tiff Ii  Vot  Bntitlod  to  Bosoiition.  —  See  note  2. 
In  Aotionf  under  Code.  —  See  note  3. 

863.  3.  In    SnitB    for    Seformation  —  ^.  Giving  Complete 
Relief  to  Plaintiff  and  Defendant.  —  See  note  2. 

Compeni ating  Defendant  for  Improyementi.  —  See  note  4. 

c.  Provisions  of  Decree  as  to  Reformation  — 

(l)  Discretion  of  Court,  —  See  note  5. 

864.  (3)  Requiring   Execution    of  New    Instrument,  —  See 
note  2. 

865.  d.  Enforcement  of  Instrument  as  Reformed.  — 

See  note  4. 

866.  4.  InjniLctioiL.  —  See  note  i. 

dered,    or   where    it   appears    that   the     the    original     mistake     may    be    cor- 
grantee  intended  to  defraud  such  grantor     rected. 


out  of  his  property,  the  sale  may  be 
set  aside  without  requiring  restoration. 
Hardy  v.  Dyas,  203  111.  211. 

859.  1.  Bollnow  v.  Roach,  210  111. 
364;  Hogan  V,  Tucker,  (Ky.  1903)  yy 
S.  W.  Rep.  197.  But  in  rescinding  a 
contract  on  the  ground  of  fraud,  the 
court  will  not  concern  itself  nicely  as 
to  adjusting  the  equities  of  those  guilty 
of  the  fraud,  if  the  plaintiff  offers  and 
can  return  all  he  received.  Bell  v.  Felt, 
102  111.  App.  218. 

8..  Hayes  v.  Southern  Home  Bldg., 
etc.,  Assoc,  124  Ala.  663;  Eberz  v. 
Heisler,  12  Pa.  Super.  Ct.  388,  where 
expenses  necessarily  incurred  were  also 
allowed  to  the  vendee. 

861.  2.  Canoellation  Unneoeiiary.  — 
The  decree  may  declare  the  plaintiff 
to  be  the  owner  of  the  land  in  question 
without  cancelling  deeds.  Jones  v. 
Jones,  140  Cal.  587. 

863.  2.  See  Rubie  Combination 
Gold  Min.  Co.  v.  Princess  Alice  Gold 
Min.  Co.,  31  Colo.   158. 

8.  See  Gillis  v.  Arringdale,  135  N. 
Car.   295. 

863.  8.  Bieler  v.  Dreher,  129  Ala. 
384;  Kelly  V.  Galbraith,  186  111.  593; 
Chambliss  v.  Person,  77  Miss.  806 :  Mor- 
rison V.  Tones.  (Mont.  1904)  77  Pac. 
Rep.  507;  M-irks  v.  Taylor,  2:^  Utah  152 
(holding  tint  subsequent  mistakes  which 
grew  out  of  and  were  superinduced  by 


4.  Setting  Off  Bental  Value.  —  Where 
the  amount  expended  in  improvements 
will  not  exceed  the  rental  value  of  the 
property  during  the  defendant's  posses- 
sion he  will  not  be  entitled  to  receive 
it  back.  Stephenson  v.  Stephenson, 
(Ky.  1903)  72  S.  W.  Rep.  742. 

Knowledge  of  Plnintiffi  Eqnity.  —  In 
Southern  Finishing,  etc.,  Co.  v.  Ozment, 
132  N.  Car.  839,  where  the  defendant 
had  made  improvements  with  knowledge 
of  the  plaintiff's  equity,  the  court  con- 
tented itself  with  merely  suggesting  that 
compensation  should  be  made. 

6.  Intervening  Righto  may  be  saved 
by  the  decree.  See  Baab  v.  Houser,  203 
Pa.  St.  470. 

864.  8.  Lord  v.  Horr,  30  Wash. 
477-  See  also  Shelby  v.  Creighton, 
(Neb.  1902)   96  N.  W.  Rep.  382. 

865.  4.  Kee  v.  Davis,  137  Cal.  456; 
Maryland  Home  F.  Ins.  Co.  v.  Kimmell, 
89  Md.  437. 

The  Gonrt  Xay  Enforoe  the  Initnunent 
Without  Reforming  It  where  it  appears 
that  reformation,  though  asked,  is  not 
necessary.  Bossingham  v,  Syck,  118 
Iowa  192. 

8M.  1.  Andrews  v.  Frierson,  134 
Ala.  626:  Womelsdorf  v.  O'Connor, 
53  W.  Va.  314.  See  also  Barrington 
V.  Ryan,  88  Mo.  App.  85. 

Iidnnotion  Against  Judgment. —  AUis 
V.  Hall,  76  Conn.  322. 
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867.  5.  Belief  under  General  Prayer.  —  See  notes  i,  2. 

868.  6.  Protection  of  Strangers.  —  See  notes  i,  2. 


867.  1.  Stephenson  v.  Stephenson, 
(Ky.  1903)  72  S.  W.  Rep.  742;  CoflSn- 
berry  v.  Sun  Oil  Co.,  68  Ohio  St.  488. 

Decree  for  Speoiflo  Perfomuinoe.  -^  See 
South  Portland  Land  Co.  v,  Munger,  36 
Oregon  457.  See  also  Gough  v,  Wil- 
liamson, 62  N.  J.  '£q.  526,  wherein  the 
bill  contained  a  special  prayer  that  the 
contract  be  reformed  and  then  specific- 
ally enforced.  The  prayer  was  refused, 
but  under  the  prayer  for  general  relief 
specific  performance  was  granted  on 
the  ground  that  such  relief  was  of  the 
same  general  character  as  the  special 
relief  prayed. 

8.  See  Hairalson  v.  Carson,  xxi  Ga. 


57,  discussing  the  right  to  grant  an  in- 
junction under  a  prayer  for  general  re- 
lief. 

^68,  1.  Adams  v.  Drews,  no  La. 
456  (innocent  purchasers) ;  White  v. 
Shaffer,  97  Md.  359  (mortgagee) ;  Ger- 
man Nat.  Bank  v.  Bode,  24  Ohio  Cir. 
Ct.  662  (innocent  creditors) ;  Lynch 
V,  U.  S.,  13  Okla.  142  (innocent  pur- 
chasers). 

2.  Blackburn  v,  Perkins,  138  Ala.  305. 

Extent  of  Proteotion.  —  A  purchaser 
without  notice  of  the  fraud  is  entitled 
to  protection  only  to  the  extent  of  the 
purchase  money.  Flanigan  v,  Skelly,  89 
K.  Y.  App.  Div.  108. 


e9i 


RESTITUTION. 


871.  m.  Sight  to  Bestitution  —  2.  After  Kevenal  on  Ap- 
peal or  Error  —  a.  Where  Judgment  Is  Final  — (i)  In  Gen- 
eraL  —  See  note  3. 

874«  BffMt  of  Diradiaal  of  Action.  —  See  note  I. 

87 jl.  Whore  Money  Hm  Been  VolonUrily  Paid.  —  See  note  2. 

876«  (2)  Discretion  of  Court.  —  See  note  i. 

877.  Ooneideration  of  Mattere  OnUide  of  Original  Bait.  —  See  note  I. 

b.  Where  Judgment  Is  Not  Final.  —  See  note  3. 

880.  y.  Fbom  Whok  Bsbtitutiov  Coxpbllsd  —  1.  Partiee 
to  Aotion.  —  See  note  2. 

881.  See  notes  i,  2. 


871.  S.  Schoonover  V.  Osborne,  117 
Iowa  437;  Colbum  v.  Yantis,  176  Mo. 
670;  McCormick  v.  Short,  49  W.  Va. 
I  [all  of  which  cases  cited  or  quhted 
18  Encyc.  of  Pl.  and  Pr.  871];  Chi- 
cago, etc,  R.  Co.  V.  Ferguson,  27  Ind. 
App.  114;  Jenkins  v.  State,  60  Neb.  205, 
ttMrming  on  rehearing  59  Neb.  68 ;  Hor- 
ton  V.  State,  63  Neb.  34;  Standard 
Furniture  Co.  v.  Van  Alstine,  31  Wash. 
499.  See  also  State  v.  Horton,  (Neb. 
J 903)  97  N.  W.  Rep.  434,  aMrmed  (Neb. 
Z904)  99  N.  W.  Rep.  501. 

Payment  Into  Coort  —  Interest.  — 
Where  a  party,  under  the  judgnnent  of 
the  lower  court,  withdraws  from  the 
court  more  than  he  is  held  to  be  en- 
titled to  under  the  opinion  of  the  court 
of  review,  such  party  will  be  ordered 
to  pay  into  court  the  excess,  with 
interest.  Fox  v,  Willis,  (Ky.  1903)  73 
S.  W.  Rep.  743. 

A  Bet-off  If  Not  Available  in  an  action 
by  the  assignee  of  a  claim  for  restitu- 
tion to  obtain  the  money  due  to  his 
assignor.  Hier  v,  Anheuser-Busch  Brew- 
ing Assoc,  60  Neb.  320. 

674«  1.  McCormick  v.  Short,  49  W.- 
Va.  I,  citing  18  Encyc.  of  Pl.  and  Pr. 
872  [874]. 

975.  B.  Agreement  to  Pay.  —  Where 
the  parties  execute  a  writing  which  re- 
cites the  payment  of  the  judgment  and 
contains  an  agreement  for  repayment 
if  the  reviewing  court  should  hold  that 
so  recovery  should  have  been  had,  an  or- 
der of  restitution  will  be  made.  Den- 
aing  V,  Yount,  66  Kan.  766. 


§76.    1.   State    v.     Horton,     (Neb. 

1903)  97  N.  W.  Rep.  434,  aMrmed  (Neb. 

1904)  99  N.  W.  Rep.  501. 

877.  1.  Bale  of  Bet-off  Hot  Applieable. 
—  An  order  of  restitution  being  an  or- 
der to  restore  a  fund  in  custodia  legit 
which  has  been  wrongfully  taken  there- 
from, and  not  a  mere  personal  judg- 
ment, the  rule  of  set-off  is  not  applica- 
ble. Atchison  First  Nat.  Bank  v.  Price, 
65  Kan.  853. 

3.  Colbum  V.  Yantis,  176  Mo.  670, 
quoting  18  Encyc.  of  Pl.  and  Pr.  877 
and  supporting  the  whole  text  para- 
graph. 

880.  8>  Harrigan  v.  Gilchrist,  (Wis. 
1904)  99  N.  W.  Rep.  909.  See  also 
Schnabel  r.  Waggener,  (Ky.  1904)  80 
S.  W.  Rep.  1 1 25. 

Penons  Not  Partiee  to  Appeal.  —  A 
petition  by  A  to  enforce  a  lien  against 
a  fund  due  to  X  was  consolidated  with 
an  action  of  B  and  C  to  attach  the  same 
fund.  Upon  demurrer  of  B  and  C,  A's 
petition  was  dismissed,  and  the  fund 
was  distributed  between  6  and  C.  Upon 
appeal  by  A,  to  which  B  and  C  were  not 
made  parties,  the  decision  of  the  lower 
court  was  reversed,  and  it  was  held 
that  B  and  C  must  respond  to  a  rule 
to  show  cause  why  they  should  not 
refund  the  money,  or  so  much  of  it  as 
might  be  necessary  to  satisfy  the  lien 
of  A.  Noonan  v.  Newport,  (Ky.  1900) 
56  S.  W.  Rep.  499. 

8§1.  1.  See  Schnabel  v.  Waggener, 
(Ky.  1904)  80  S.  W.  Rep.  1125. 

The  Anignee  of  %  Portioii  of  aa  Eitttte 


602 


Vol.  XVIII. 


RESTITUTION. 


881  896 


Property  — 

in  Aotud  Pot- 


881,    2.  Third  Persons.  —  See  note  3, 

883.  YI  Extent   of  Bestitutiok  —  1.  Specific 

Where  Property  Taken  nnder  Judgment  Snbieqaently  Beveried  la 
aeision  of  PlalntUt  —  See  note  I. 

884.  2.  Becovery  in  Money.  —  See  note  i. 

888.  VIL  PsocEESiNOs  to  Obtaik  Bestitvtiov  —  1.  Motion 
—  b.  Under  Statute.  —  See  note  i. 

889.  /  Where  Made  —  (i)  In  Appellate  Court.- 
893.  5.  Assumpsit  or  Action  in  Nature  Thereof.  — 
896.    VIIL  Enfobcemeht  of  Restitution.  —  See 

IX.  Appeals  fbom  Obdebs  and   Motions 
Wbitb  —  1.  Appeals  from  Orders.  —  See  note  5. 


■  See  note  3. 
See  note  6. 
note  2. 

TO    QUABH 


the  distribution  of  which  has  been  de- 
creed by  the  lower  court  acquires  only 
the  title  of  his  vendor,  even  where  the 
assignment  is  without  consideration, 
and  he  must  be  presumed  to  know  the 
nature  of  the  title  purchased,  as  shown 
by  the  records.  Ashton  v,  Heggcrty, 
130  Cal.  516. 

§§1.  2.  Colbum  V.  Yantis,  176  Mo. 
670,  quoting  i8  Encyc.  of  Pl.  and  Pr. 
880,  881,  and  supporting  the  whole  text 
paragraph.  See  also  Schnabel  v.  Wag- 
gener,  (Ky.  1904)  80  S.  W.  Rep.  1125. 

3.  Colbum  V.  Yantis,  176  Mo.  671, 
[quoting  18  Encyc.  of  Pl.  and  Pr. 
881];  Fidelity  Trust,  etc.,  Co.  v.  Louis- 
ville Banking  Co.,  (Ky.  1900)  58  S.  W. 
Rep.  71a. 

Attorney.  —  Where  the  guardian  of  an 
infant's  person  obtained  an  order  direct- 
ing the  guardian  of  the  property  to  pay 
fees  to  an  attorney,  and  services  were 
rendered  by  such  attorney  and  the  fees 
were  paid,  it  was  held  that  restitution 
from  such  attorney  would  not  be  com- 
pelled on  reversal  of  the  order  without 
prejudice  to  renew.  Matter  of  White, 
82  N.  Y.  App.  Div.  553. 

§§!>,  1.  Jenkins  v.  State,  60  Neb. 
205,  affirming  on  rehearing  59  Neb.  68, 
citing  18  Encyc.  of  Pl.  and  Pr.  882. 

Bestitution  Will  Be  Limited  to    the 


Authoritiefl  to  Contrary.  —  When  an  at- 
taching creditor  acquires  possession  of 
the  attached  property  and  converts  it  to 
his  own  use,  the  court  may,  upon  re- 
versal, compel  him  to  account  for  it 
and  to  credit  the  defendant  with  its 
market  value.  Stout  v.  Brown,  67  Ark. 
481. 

§8§.  1.  Shapiro  V.  Goldberg,  (Supm. 
Ct.  App.  T.)  31  Misc.  (N.  Y.)  787. 

§§9.  3.  O'Reilly  v.  Henson,  97  Mo. 
App.  491  ;  McFadden  v,  Swinerton,  36 
Oregon  355,  each  citing  x8  Encyc.  of 
Pl.  and  Pr.  889. 

S93.  6.  Schoonover  V.  Osborne,  117 
Iowa  427  [citing  18  Encyc.  of  Pl.  and 
Pr.  893]  ;  Harrigan  v,  Gilchrist,  (Wis. 
1904)  99  N.  W.  Rep.  909. 

§96.  2.  Jenkins  v.  State,  60  Neb. 
205  [citing  18  Encyc.  of  Pl.  and  Pr. 
896]  ;  Devlin  v.  Hinman,  40  N.  Y.  App. 
Div.  loi,  affirmed  161  N.  Y.  115. 

Time  of  Inaanoe  of  Writ.  —  In  New 
Jersey  it  has  been  provided  by  statute 
that  no  writ  of  restitution  shall  be  issued 
by  any  District  Court  upon  any  judg- 
ment rendered  therein  until  eight  days, 
exclusive  of  Sundays,  shall  have  elapsed 
after  rendition  of  such  judgment. 
Funkhauser    v.    Colloty,    67    N.    J.    L. 

5.  Upon  Beversal  of  an  Order  for  a  Writ 


amount  actually  received  by  a  party  as     of  Restitntion   the    party    in    favor   of 


his  pro  rata  share  of  the  fund.  Schnabel 
r.  Waggener,  (Ky.  1904)  80  S.  W.  Rep. 

1 1 25. 

8S4.  1.  Schoonover  V.  Osborne,  117 
Iowa  427,  ciUng  18  Encyc.  of  Pl.  and 
Pr.  884. 


whom  the  reversal  is  had  is  entitled  to 
be  restored  to  all  that  he  had  lost  by 
virtue  of  the  order,  and  to  be  placed  in 
the  same  position  as  he  was  prior  to 
the  execution  of  the  writ.  Hyde  v, 
Boyle,  105  Cal.  loa. 
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RETRAXIT. 

898.  L  DSFINITIOV.  —  See  note  i. 

899.  n.  How  AHD  Whsh    Kads  —  PlftiBtur  in  Pmoii.  —  See 
notes  I,  2. 

In  Open  Court.  —  See  note  3. 

900.  IIL  What  It  Effects.  —  See  note  2. 

M§«    1.  Diitingulslied  from  Voniuit  Fidelity,   etc.,  Co.  v.  Niibet,   119  Ga. 

or  IHMOiitiiiiiaiieo. — A  nonsuit  or  dis-  316. 

continuance  is  merely  an  abandonment  2.  Entry  by  Attorney. —  Forest  Coal  Co. 

of  the  particular  action,  md  cannot  be  v.  Doolittle,  54  W.  Va.  aio,  citing  18 

wrested    into   an    acknowledgment    of  Encyc.  of  Pl.  and  Pr.  898  [899]  and 

record,  as  in  a  retraxit,  that  the  party  holding  that  in  the  absence  of  special 

entirely  gives  up  his  case.     Wilson  v.  authority  a  retraxit  cannot  be  made  by 

Smith,    X17   Fed.   Rep.   707.     See   also  an  attorney.     See  also  Waldron  v.  An- 

Waldron  v.  Angleman,  (N.  J.  1904)  58  gleman,    (N.    J.    1904)    58    Atl.    Rep. 

Atl.  Rep.  568.  568. 

II99.     1.    Rincon  Water,  etc.,  Co.  v.  8.  Rincon  Water,  etc.  Co.  v,  Anaheim 

Anaheim   Union   Water   Co.,    115   Fed.  Union  Water  Co.,   1x5  Fed.  Rep.  543, 

Rep.  543,  citing  18  Encyc.  of  Pl.  and  citing  18  Encyc.  op  Pl.  and  Pr.  899. 

Pr.  899.  See  also  Waldron  r.  Angleman,  (N.  J. 

A  Usee    PUinttiT  may    enter    a    re-  1904)  $8  Atl.  Rep.  568. 

traxit  as  to  any  interest  he  may  have  900,    2.   Waldron  v.  Angleman,  (N. 

in  the  sum  for  which  suit  is  brought.  J.  1904)  58  Atl.  Rep.  568. 
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904. 
90S. 

note  5. 
906. 
907. 
908. 


I.  DsTnriTiON  ahd  Natubb.  —  See  note  i. 

n.  Hecsbsitt  of  BsTiTBV  —  2.  Ori|^al  Prooeis.  —  See 


See  note  i. 

4.  Compelling  Betnm.  —  See  notes  2,  3. 

lU  Afpidatit  of  Sxstics  —  BsTintv  mrDEB  Oath.— 

1.  In  General  —  See  note  5. 
909.    2.  Sufficiency  of  Affidavit  —  etaiot  Comtrnetion.  —  See  note  i. 
911,     Jurat.  —  See  note  3. 
919.     IT.    BsaUISITES  AKD  SlFFFICIEHCY  OF  Betubh — 2.    By 

Whom  Made  —  Signature  —  c.  Sufficiency  of  Execution  of 
Return — Names  of  Principal  and  Deputy  —  (i)  In  Gen- 
eral. —  See  note  5. 

914.    (4)  Addition  of  Official  Title  to  Signature.  —  See  note  2. 
3.  Date  of  Beoeipt  and  Betnm.  —  See  note  4. 


913.    (2)  Omission  of  Deputy  s  Name  or  Title.  —  See  note  3. 


OM.    1.    Rowe    V.    Hardy,    97    Va. 

674. 

1NI5.  6.  News  Printing  Co.  v. 
Brunswick  Pub.  Co.,  113  Ga.  233;  Jones 
V.  Bibb  Brick  Co.,  120  Ga.  321. 

906.  1.  See  Schweigel  v,  L.  A. 
Shakman  Co.,  78  Minn.  142.  See  also 
Attachment. 

907.  8.  PUintiff  Hay  Compel  Ba- 
tarn.  —  A  plaintiff  in  attachment,  if  he 
be  not  in  laches,  has  the  right  to  recjuire 
the  sheriff  to  return  the  writ  at  any 
time.  Guarantee  Trust,  etc.,  Co.  ^. 
Nebeker,  68  N.  J.  L.  561. 

Batum  Withheld  by  Order  of  Court.  — 
A  writ  of  mandamus  will  not  issue  to 
compel  a  sheriff  to  make  return  of  an 
execution  which  he  has  been  instructed 
by  the  court  to  withhold  until  the  final 
determination  of  another  case.  State 
V.  Hartman,  2(i  Wash.  524. 

8.  Mollineaux  v,  Mott,  78  N.  Y.  App. 

Div.  493- 

90S.  6.  By  Whom.  —  Vitolo  v.  Bee 
Pub.  Co.,  66  N.  Y.  App.  Div.  582. 

An  TTnBwom  Betnm  Admitted  Without 
Objection  and  substantially  confirmed  by 
the  testimony  of  the  city  marshal  is 
sufficient  to  make  a  prima  facie  case. 
Brauchle  v,  Nothhelfer,  107  Wis.  457. 


909.  1.  See  Keman  v.  Northern 
Pac.  R.  Co.,  X03  Wis.  356,  holding  that 
the  statement,  in  an  affidavit  of  service 
by  a  person  other  than  the  sheriff,  that 
the  afBant  knew  that  the  person  with 
whom  he  left  a  copy  of  the  summons 
sustained  a  certain  relation  to  the 
defendant  corporation  was  not  equiv- 
alent to  a  statement  that  he  knew 
that  the  corporation  upon  which  ser- 
vice was  attempted  was  the  "  defendant 
mentioned  in  the  summons." 

911.  8.  OmiMlon  of  AAaaVs  Bame. 
—  Blair  v.  Hemphill,  1 1  x  Iowa  226. 

919..  5.  Stephens  v.  Cox,  124  Ala. 
448. 

913.  8.  Orchard  v,  Peake,  (Kan. 
1904)  77  Pac.  Rep.  281. 

914.  8.  Foust  V.  Warren,  (Tex. 
Civ.     App.     1903)     7a     S.     W.     Rep. 

404. 

4.  The  Presamptlon  is  that  the  return 
on  an  execution,  being  without  date,  was 
made  while  the  sheriff  had  a  right  to 
make  it,  and  in  due  time.  Rowe  v. 
Hardy,  97  Va.  674;  Stanton-Belment 
Co.  V.  Case,  47  W.  Va.  779;  New 
River  Mineral  Co.  v.  Roanoke  Coal, 
etc.,  Co.,  no  Fed.  Rep.  343,  49  C.  C. 
A.  78. 
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915,    4.  Contents— a.  Must  Show  Legal  Execution  — 
(i)  /»  General.  —  See  note  4. 

91 7,    d.   Degree  of   Certainty  —  Construction  —  (i) 

In  General —  Reasonable  Certainty,  —  See  note  I. 
(3)  Clerical  Errors,  —  See  note  4. 
•18,     (5)  Surplusage.  —  See  note  2. 

•19.    c.  Compliance  with  Statute  —  sabrtantiai  compUanoe. 
—  See  note  i. 

d.  Manner  of  Executing  —  Return  "  Executed," 
"Served,"  Etc.  —  E^tnni  tni&oient.  —  See  note  2. 

930.     Setarn  Insnffloient.  —  See  note  2. 

993.    e.  Personal  Service  by  Copy  or  Reading.  —  See 
note  2. 

934.     But  Wh«re  Ezpreu  Language  of  Bttnni  ihowi  IniaAdent  BerviM. 
—  See  note  i. 

99S.   /.  Service  upon  Corporation  —  oompUanoa  with  sut- 

«ta.  —  See  note  1. 


015*  4.  Ireland  r.  Adair,  12  N. 
Dak.  29. 

Seltnre.  —  A  levy  on  land  is  not  void 
simply  because  the  return  on  the  fi.  fa. 
does  not  describe  the  particular  man- 
ner of  the  seizure,  and  does  not  recite 
that  the  ofBcer  has  given  to  either  the 
defendant  or  the  tenant  in  possession 
notice  of  the  levy.  Hiles  Carver  Co.  v. 
King,  109  Ga.  180. 

9 IT.  1.  Griffin  v.  Wise,  115  Ga. 
610;  Deutsch  Roemisch  Katholischer 
Cent.  Verein  v.  Lartz,  94  111.  App.  255, 
affirmed  192  111.  485 ;  Reinhardt  v. 
Kennedy,  106  111.  App.  96. 

4.  Davidson  v.  Chandler,  2y  Tex. 
Civ.  App.  418,  holding  that  parol  evi- 
dence is  admissible  to  show  a  cleri- 
cal error  in  a  return. 

91  §•  8.  CoUey  v,  Spivey,  127  Ala. 
109. 

919.  1.  Bezrioe  on  Defendant  In  Per- 
■on.  —  Under  a  statute  requiring  ser- 
vice on  minors  personally,  a  return 
reciting  merely  a  delivery  of  a  copy 
of  the  summons  to  each  of  the  minors 
is  insufficient.  Harris  v.  3argeant,  37 
Oregon  41. 

8.  Levy.  —  In  Texas  a  return  show- 
ing that  a  writ  was  levied  is  sufficient 
without  stating  the  manner  of  levy. 
Jones  V,  Meyer  Bros.  Drug  Co.,  25  Tex. 
Civ.  App.  234. 

930.  8.  Ireland  v,  Adair,  12  N. 
Dak.  29,  an  attachment  case. 

933.  8.  Seasonable  Certainty  —  Illus- 
trations. —  A  return  alleging  service  on 
defendant  by  "  serving  him  at  his  most 


notorious  place  of  abode,  ♦  ♦  ♦  per- 
sonally, by  calling  at  the  door  "  of  his 
residence  and  handing  the  summons  to 
a  man  who  answered  to  the  name  of 
the  defendant,  is  a  return  of  personal 
service.  Wood  v.  Calloway,  119  Ga. 
801. 

"  Served  defendant  with  the  sum- 
mons and  complaint,"  without  showing 
that  a  copy  was  delivered,  is  insufficient. 
Vitolo  V.  Bee  Pub.  Co.,  66  N.  Y.  App. 
Div.  582. 

A  return :  "  Served  this  writ  by  leav- 
ing a  copy,"  etc.,  is  sufficient  although 
"  copy  of  it "  is  not  used  as  required 
by  statute,  the  word  "  it "  being  sup- 
plied by  use  of  the  word  "  writ'* 
Roqshey  v.  Feist,  10  Kulp  (Pa.)  79. 
16  Montg.  Co.  Rep.  (Pa.)  160. 
.  Service  of  the  complaint  is  not  ser- 
vice of  the  summons,  and  if  the  return 
does  not  show  a  service  of  the  sum- 
mons it  is  insufficient  to  give  juris- 
diction. Powell  v.  Nolan,  27  Wash. 
318. 

934.  1.  Texas  Home  Mut.  F.  Ins. 
Co.  V,  Bowlin,  (Tex.  Civ.  App.  1902) 
70  S.  W.  Rep.  797. 

93ft.  1.  Holbrook  v.  Evansville, 
etc.,  R.  Co.,  114  Ga.  i.  See  also  Stuart 
Lumber  Co.  v.  VeTTy^  117  Ga.  888. 

Character  of  Agency. —  In  support  of 
the  first  paragraph  of  the  original 
note  see  Toledo  Ice  Co.  r.  Munger,  124 
Mich.  4. 

An  entry  of  service  "  personally  on 
S.  C.  Hoge,  agent  in  charge  of  the  office 
of    the    Central    of    Georgia    Railway 
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936. 
997. 

Made  — 
998. 

999. 
931. 
934. 

Inability 


See  note  i. 

g.  Name  of  Person  upon  Whom  Personal  Service 

(i)  In  General,  —  See  notes  3,  4. 

(2)  Showing  Service  upon  Several.  —  See  note  I. 

(3)  Mistake  in  Name  —  Immaterial  iClMpelliiig. — See  note  3. 
Initials.  ~  See  note  2. 

L  Place.  —  See  note  3. 

/.  Substituted  or  Constructive   Service  —  (2) 

to  Find  Defendant.  —  See  note  2. 


Co.,"  has  been  held  not  to  show  a 
service  on  the  corporation,  but  only 
on  the  person  named  as  an  individual. 
Burnett  v.  Central  of  Georgia  R.  Co., 
117  Ga.  521. 

A  return  that  the  affiant  knew  the 
person  served  "  to  have  been "  the 
president  of  the  corporation,  and  not 
that  he  knew  such  person  "  to  be " 
the  president,  is  insufficient.  Cameron 
V,  United  Traction  Co.,  (>7  N.  Y.  App. 
Div.  557. 

Wt%  1.  Drew  Lumber  Co.  v. 
Walter,  (Fla.  1903)  34  So.  Rep.  244 
[citing  18  Encyc.  of  Pl.  and  Pr.  926]  ; 
Venner  v.  Denver  Union  Water  Co.,  15 
Colo.  App.  495 ;  Vitolo  v.  Bee  Pub.  Co., 
66  N.  Y.  App.  Div.  582;  Park  v.  Oil 
City  Boiler  Works,  204  Pa.  St.  453 ; 
Pennsylvania  R.  Co.  v.  Rogers,  52  W. 
Va.  450   (garnishment). 

Absence  of  Chief  Offioer  from  County.  — 
In  support  of  the  first  paragraph  of 
the  original  note  see  Thomasson  v. 
Mercantile  Town  Mut.  Ins.  Co.,  (Mo. 
App.  1904)  8x  S.  W.  Rep.  9x1 ;  Rixke  v. 
Western  Union  Tel.  Co.,  96  Mo.  App. 
406. 

One  In  Charge  of  Bosinees  OAoe.  — 
In  support  of  the  first  paragraph  of 
the  original  note  see  Holtschneider  v, 
Chicago,  etc.,  R.  Co.,  (Mo.  App.  1904) 
81  S.  W.  Rep.  489. 

Foreign  Corporations.  —  Where  the 
petition  describes  the  defendant  as  a 
foreign  corporation,  it  is  not  necessary 
that  the  return  should  do  so.  New- 
comb  V.  New  York  Cent.,  etc.,  R.  Co., 
182  Mo.  687. 

It  has  been  held  that  the  return 
should  show  that  the  corporation  is 
engaged  in  business  within  the  state. 
Central  Grain,  etc.,  Exch.  v.  Board  of 
Trade,  (C.  C.  A.)  125  Fed.  Rep.  463, 
and  that  it  is  an  inhabitant  of  the 
district  in  which  the  suit  is  brought, 
or  that  it  has  in  some  manner  become 
subject    to    this    jurisdiction     of     the 


court,  Scott  V.  Stockholders'  Oil  Co., 
122  Fed.  Rep.  835. 

The  Becord  may  supply  defects  of  the 
return.  Nelson  v.  Rehkopf,  75  S.  W. 
Rep.  203,  25  Ky.  L.  Rep.  352. 

997.  3.  White  v,  Ladd,  41  Oregon 
324. 

4.  See  Stephens  v.  Cox,  224  Ala. 
448. 

Affidavit  of  Service  —  Certificate  of  Iden- 
tity of  Defendant.  —  A  statement  in  the 
affidavit  that  the  affiant  knows  the 
person  served  to  be  the  identical  per- 
son named  as  defendant  in  the  process 
substantially  complies  with  the  Wis- 
consin statute.  Porath  v,  Reigh,  etc., 
Co.,  112  Wis.  433. 

93§.  1.  See  Polnac  v.  State,  (Tex. 
Crim.  1904)  80  S.  W.  Rep.  381 ;  State 
Sav.  Bank  v,  Davis,  22  Wash.  406,  in 
which  cases  the  return  was  held  to  be 
sufficient. 

8.  Schlacks  v,  Johnson,  13  Colo. 
App.  130. 

999.  8.  See  Poor  r.  Chapin,  97  Me. 
295,  upholding  a  return  giving  the  name 
of  the  defendant  correctly,  but  giv- 
ing only  the  initials  of  the  plaintiff's 
name. 

Wrong  Initiali.  —  W.  F.  Curtis  can- 
not be  presumed  to  be  the  same  person 
as  W.  T.  Curtis.  Houghton  v,  Tibbets, 
126  Cal.  57. 

931.  8.  Connolly  v.  Atlantic  Con- 
tracting Co.,  120  (ja.  213;  Moore  v. 
Fidelity  Ins.,  etc.,  Co.,  i6  Montg.  Co. 
Rep.  (Pa.)  90. 

934.  8.  Reynolds  v.  Marquette  Cir- 
cuit Judge,  125  Mich.  445. 

Degree  of  Diligence.  —  As  sustaining 
Bargh  v.  Ermeling,  110  Mich.  164, 
stated  in  the  original  note,  see  Rey- 
nolds V,  Marquette  Circuit  Judge,  125 
Mich.  445;  Davidson  v.  Fox,  120  Mich. 
385. 

Acts  Constituting  Due  Diligence.  —  In 
Idaho  a  return  reciting  that  after  "  due 
and  diligent  search  "  the  defendant  can- 
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9S6.    (3)  Manner  of  Service  —  Strict  Compliance  with  Statute 
—  M  In  fltniml.  —  See  notes  I,  3. 

989.     (0)  Hftiiia    of    Perton    witk    Wliom    Copy    Lift.  —  See    notes 

2.3. 

940.  (4)  Constructive   Service  —  Mailings  Posting,   or  Pub- 
lishing Notice  or  Process,  —  See  note  r. 

941.  5.  Double  Betnrn.  —  See  note  i. 

6.  Betnrn  Not  Executed  —  Hon  Est,  nihil  Est,  Etc.  — 
a.  In  General.  —  See  note  3. 

943*     Return  upon  Ezeoation.  —  See  note  I . 

946.    7.  B£TTTBir  Time  —  2.  Beturn  on  Betom  Day.  —  See 
note  2. 

S.  Hot  Fonnd  on  Summons    Before    Beturn  Day.  —  See 
note  6. 

947»    4.  Hon  Est  and  Hulla  Bona  Before  Beturn  Day.  —  See 
note  3. 

949.    6.  Beturn  After  Beturn  Day.  —  See  note  3. 


not  be  found,  without  stating  the  acts 
constituting  such  "  due  and  diligent 
search/'  is  insufficient.  Mills  v.  Smiley, 
(Idaho  1903)  76  Pac.  Rep.  783. 

936.  1.  Hoffa  V,  Weidenhamer,  2a 
Pa.  Co.  Ct.  528,  IS  Montg.  Co.  Rep. 
(Pa.)  168. 

3.  Wanamaker  v,  Poorbaugh,  91  111. 
App.  560,  holding  bad  a  return  of  ser- 
vice at  the  "  late  residence  " ;  Stout  v. 
Wertsner,  15  Montg.  Co.  Rep.  (Pa.)  48. 

Last  Place  of  Besidence.  — A  return 
in  terms  that  the  defendant  has  no  last 
place  of  residence  is  sufficient  without 
a  statement  that  the  officer  made  dili- 
gent search  to  find  such  last  place  of 
residence.    Davidson  v.  Fox,  120  Mich. 

385. 

Boring  Business  Hours.  —  Under  Gen. 
Stat.  Kan.  (1897),  c.  88,  9  14,  a  re- 
turn need  not  show  affirmatively  that 
the  summons  was  left  at  the  defendant's 
office  during  "  his  business  hours." 
Nipp  V.  Bower,  9  Kan.  App.  854. 

939.  2.  Earle  v.  Howarth,  7  Del. 
Co.  Rep.  (Pa.)  388,  7  Northam.  Co. 
Rep.  (Pa.)  T2\  Chestnut  St.  Nat.  Bank 
V,  Howarth,  13  York.  Leg.  Rec.  (Pa) 
108. 

8.  Box  V.  Equitable  Securities  Co.,  71 
Ark.  286;  Purnell  v.  McBreen,  23  Pa. 
Co.  Ct.  442,  9  Pa.  Dist.  2Z2, ;  Goldman  v. 
Teitlebaum,  10  Pa.  Dist.  53. 

940*  1.  See  generally  Spalding  v. 
Fahmey,  108  111.  App.  602;  Shapiro  v. 
Goldberg.  (Supm.  Ct.  Spec.  T.)  31  Misc. 
(N.  Y.)  755;  U.  S.  Mortgage,  etc.,  Co. 
V,  Marquam,  41  Oregon  391 ;  Maury  v. 


Keller,  (Tex.  Civ.  App.  1898)  53  S. 
W.  Rep.  59. 

941.  1.  Extraneous  Beturn. —  Kan- 
sas, etc..  Coal  Co.  v.  Adams,  99  Mo. 
App.  474,  supporting  the  doctrine  of 
the  original  note  and  holding  further 
that  a  return  on  an  execution  show- 
ing a  valid  garnishment  controlled  a 
return  on  the  notice  to  the  garnishee 
showing  an  invalid  garnishment. 

3.   See  Palmer  v.  Riddle,  180  III.  461. 

943.  1.  Sufficiency  of  Betom— "A^o 
Property.*'  —  Richardson  v.  Harrison, 
112  Ga.  520. 

946.  8.  Failure  to  Beturn  a  sum- 
mons into  court  on  its  return  day  is 
an  irregularity  advantage  of  which  can 
be  taken  only  by  the  plaintiff  in  the 
suit.  Beebe  v,  George  H.  Beebe  Co., 
64  N.  J.  L.  497. 

Presumption  that  Officer  Did  Duty.— 
Where  it  is  an  officer's  duty  to  return 
a  citation  to  the  first  day  of  the  next 
term  of  court,  it  will  be  presumed  that 
he  did  so.  Calvert,  etc.,  R.  Co.  r. 
Driskill,  31  Tex.  Civ.  App.  200. 

6.  Curamings  v.  Brown,  181  Mo.  711. 
Compare  Reeg  v.  Adams.  113  Wis.  175. 

947.  8.  See  Graves  v.  Spry,  4 
Penn.  (Del.)  396,  wherein  it  was  held 
that  under  a  statute  providing  that  a 
return  of  nulla  bona  may  be  made  after 
two  days  from  the  date  of  the  execu- 
tion, such  return  within  that  time  in- 
validates the  execution. 

949.  8.  Graves  v.  McFarland.  58 
Neb.  802 ;  Guarantee  Trust,  etc.,  Co.  v. 
Nebeker,  68  N.  J.  L.  561. 
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949.  Writ  of  Exoeation.  —  See  note  4. 

950.  TL  AxxVDMSirT  of  Betubv  —  1.  Genoral  Bole.  —  See 
note  2. 

951.  2.  Limitation  of  General  Bale  —  Bights  of  Innocent  Third 
Personi.  —  See  note  2. 

959.    S.  Scope  and  Character  of  Amendment  —  Vo  Definite  Sale.  — 
See  note  i. 

9jl3,     Time.  —  See  note  2. 

954.    4.    Before  Filing;  —  Amendment  Withont  Leave.  —  See 
note  2. 

6.  After  Filing  —  Diicretion  of  Court  —  Hotice  —  a.  In 
General.  —  See  note  3. 

996.     And    Where  Beeord     Doei     Hot    Itaelf     Fnmiih    Data.  —  See 
note  2. 
957.    b.  Lapse  of  Time  No  Bar.  —  See  note  2. 

c.  After  Judgment.  — See  note  3. 
9S8«    See  note  i. 

d.  Pending  Appeal  or  Error.  —  See  note  2. 
959.    e.  After  Action  Against  Officer.  —  See  note  i. 

/.  After  Expiration  of  Term  of  Office.— See 
note  3. 

961,    6.  Effecting  Amendment  —  ^.  By  Whom  Made  —  (i)  /// 
GeneraL  —  See  note  2. 


949.  4.  Fletcher  v.  Wrighton,  184 
Mass.  547 ;  Rowe  v.  Hardy,  97  Va.  674. 

060.  8.  Foster  v,  Davenport,  109 
Iowa  329;  State  v.  Jenkins,  170  Mo.  16; 
Payne  v.  Long-Bell  Lumber  Co.,  9 
Okla.  683;  Whitman  v.  Higby,  24  Pa. 
Co.  Ct.  236,  10  Pa.  Dist.  39 ;  Foster 
V.  Crawford,  57  S.  Car.  551 ;  Fleming  v. 
Pringle,  21  Tex.  Civ.  App.  225;  Powell 
V.  Nolan,  2,7  Wash.  318. 

A  Bflitoiree  has  power  to  allow  a 
proper  amendment.  Camp  v.  Ocala  First 
Nat.  Bank,  44  Fla.  497. 

951.  2.  In  re  Worstall,  8  Ohio  Dec. 
264,  6  Ohio  N.  P.  52s;  Whitman  v. 
Higby,  24  Pa.  Co.  Ct.  236,  10  Pa.  Dist. 

39. 

953.  1.  Amandment  Bated  on  Mat- 
ter in  Pala*  —  Amendments  need  not 
be  based  on  record  evidence;  the  right 
to  amend  may  be  established  by  matter 
in  pais.  Judd  v.  Smoot,  93  Mo.  App. 
289. 

953.  2.  Hawkins  v.  Boyden,  25  R. 
I.  z8i. 

954.  2.  Crossen  v.  Oliver,  37 
Oregon  514,  holding  that  an  erasure 
made  in  a  return  before  filing  did  not 
render  it  incompetent  as  evidence. 

8.  Harding  v,  Riley,  181  Mass.  334; 
Feurt  V.  Caster,  174  Mo.  289. 


9M.  2.  See  Standard  Wine  Co.  v. 
Chipman,  (Mich.  1903)  97  N.  W.  Rep. 

679. 

957.  2.  Linder  v.  Crawford,  95  111. 
App.  183;  Judd  V.  Smoot,  93  Mo.  App. 
289;  Whitman  v,  Higby,  10  Pa.  Dist. 
39,  24  Pa.  Co.  Ct.  236. 

8.  Jones  v,  Bibb  Brick  Co.,  120  Ga. 
321. 

95§.  1.  Deutsch  Roemisch  Katho- 
lischer  Cent.  Verein  v,  Lartz,  94  III. 
App.  255. 

2.  Holtschneider  v,  Chicago,  etc.,  R. 
Co.,  (Mo.  App.  1904)  8x  S.  W.  Rep. 
489. 

Caution  Keoeeaary.  —  Amendments  in 
the  appellate  court  should  be  granted 
with  caution.  Thomasson  v.  Mercantile 
Town  Mut.  Ins.  Co.,  (Mo.  App.  1904) 
81  S.  W.  Rep.  911. 

9«(9.  1.  Whitman  v.  Higby,  10  Pa. 
Dist.  39,  24  Pa.  Co.  Ct.  236. 

3.  Lawrence  v.  Aguirre,  (Tex.  Civ. 
App.  1900)  59  S.  W.  Rep.  289. 

961.  2.  By  Court,  Knno  pro  Tune.  — 
If  the  officer  who  made  the  return  is 
dead,  or  out  of  commission,  or  refuses 
to  make  the  return  which  the  facts 
require,  an  amendment  may  be  ordered 
by  the  court  nunc  pro  tunc,  Jones  v. 
Bibb  Brick  Co.,  120  Ga.  321. 
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969,    (3)  Compelling  Amendment,  —  See  note  2. 

c.  In  What  Court  —  (  i)  In  General.  —  See  note  3. 
963.     7.  Ketroaotive  Effect.  —  See  note  2. 

VEL  Effect  of  ahb  Objectiohb  to  Betubh  — 1. 
denoe  of  Facts  Betumed  —  a.  In  General.  —  See  note  3. 

965.  2.  Presumption.  —  See  note  i. 

3.  Conclusiveness  of  Ketum — a.  Absolute  Verity  as 
Between  Parties  and  Privies  —  undw  striet  Suie  of  common  Law. 
—  See  note  2. 

966.  See  note  i. 

907.    b.  Collateral  Attack.  —  See  note  3. 

969.  4.  Belazation  of  Strict  Common-law  Bule  as  to  Conclnsiye- 
ness.  —  See  note  2. 

970.  6.  Belief  in  Equity.  —  See  note  3. 

971.  6.  Motion  or  Action  to  Set  Aside   Default   Judgment  — 
See  note  3. 

979.    See  note  2. 


963.  8.  See  Philadelphia  Sav.  Fund 
Soc.  V.  Purcell,  24  Pa.  Super.  Ct.  205, 
holding  that  a  court  has  no  power  to 
compel  a  sheriff  to  change  his  return 
when  it  is  complete  and  perfect  upon 
its  face. 

3.  Jones  v.  Bibb  Brick  Co.,  120  Ga. 
321. 

963.  8.  McCIure-Mabie  Lumber  Co. 
V,  Brooks,  46  W.  Va.  732. 

8.  Mason  v.  Jackson,  (Tenn.  Ch. 
1900)  57  S.  W.  Rep.  217;  Hayden  Sad- 
dlery Hardware  Co.  v.  Ramsey,  14  Tex. 
Civ.   App.   185. 

Setvm  in  Katvre  of  Admission.  —  The 
fact  of  service  and  the  return  are  in 
the  nature  of  admissions  only,  and 
subject  to  explanation,  like  other  similar 
evidence.  Jordan  v.  Crickett,  123  Iowa 
576. 

965.  1.  Whitworth  v.  McKee,  32 
Wash.  83. 

8.  Yatter  v.  Pitkin,  72  Vt.  255  [citing 
18  Encyc.  of  Pl.  and  Pr.  965]  Kemp 
V.  Northern  Trust  Co.,  108  111.  App. 
242;  Mason  v.  Perkins,  180  Mo.  702; 
Newcomb  v.  New  York  Cent.,  etc.,  R. 
Co.,  182  Mo.  687 ;  Loewenthal  v.  Wag- 
ner, 68  N.  J.  L.  214;  Moore  v.  Fidelity 
Ins.,  etc.,  Co.,  16  Montg.  Co.  Rep.  (Pa.) 
90 ;  Philadelphia  Demokrat  Pub.  Co.  v. 
Edwards  Sad  Iron  Co.,  9  Pa>  Dist.  56 ; 
Young  V.  Trunkley,  22  Pa.  Co.  Ct.  127, 
6  Northam  Co.  Rep.  (Pa.)  372;  Sheetz 
V.  Chesapeake,  etc.,  R.  Co.,  25  Pa.  Co. 
Ct.  25 ;  McGung  v.  McWhorter,  47  W. 
Va.  150. 

Vnlla  Bona.  —  Thompson  v.  Pfeiffer, 
60  Kan.  409. 


Evidenoo  in  Explanation  of  Betnrn.  — 

It  is  not  error  to  admit  evidence  as 
to  the  manner  in  which  the  writ  was 
executed.  Richardson  v.  Penny,  10 
Okla.  32. 

So  the  defendant  may. show  that  ser- 
vice was  made  on  another  person  having 
the  same  surname  and  initials  as  his 
own  without  violating  the  rule  against 
contradicting  the  return.  Slingluff  v. 
Gainer,  49  W.  Va.  7. 

966.  1.  McClung  v.  McWhorter,  47 
W.  Va.  150. 

967.  8.  Warren  v.  Wilner,  61  Kan. 
719;  Eastwood  V.  Carter,  9  Kan.  App. 
471 ;  Orchard  v.  Peake,  (Kan.  1904) 
77  Pac.  Rep.  281 ;  Home  Ins.  Co.  v, 
Webb,  106  Tenn.  191 ;  Sparks  v.  Mc- 
Hugh,  21  Tex.  Civ.  App.  265 ;  Houssels 
V.  Pitts,  (Tex.  Civ.  App.  1899)  52  S.  W. 
Rep.  588. 

969.  8.  Jnfisdiction  —  In  Nebraska, 
—  Baldwin  v.  Burt,  (Neb.  1902)  96  N. 
W.   Rep.  401. 

970.  3.  Harper  v.  Mangel,  98  111. 
App.  526;  Kochman  v.  O'Neill,  102  111. 
App.  475,  affirmed  202  III.  no;  Patter- 
son V.  Yancey,  97  Mo.  App.  681. 

971.  8.  Parker  v.  Van  Dom  Iron 
Works,  23  Ohio  Cir.  Ct.  .444. 

973,  2,  In  Indiana.  —  See  Frankel 
V,  Garrard,  t6o  Ind.  209,  holding  that 
the  act  of  the  plaintiff  in  causing  a 
false  return  to  be  made  was  a  fraud 
upon  the  defendant  and  the  court  in 
which  the  suit  was  pending,  and,  as 
such  fraud,  was  a  sufficient  cause 
for  setting  aside  the  judgment  by  de- 
fault. 
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978.    7.  Certiorari.  —  See  note  2. 

974.  8.  Plea  in  Abatement  or  Motion  to  Set  Aside  Betnm  — 
a.  In  General.  —  See  note  2. 

975.  b.  Defects  Apparent  on  Face  of  Return.  —  See 
note  I. 

970.    9.  Traverse — Statutory  Practice  in  Georgia.  —  See  note  3. 
977.     See  note  i. 

10.  Unauthorized  Beturn  and  Return  of  Facts  Not  Within 
Officer's  Knowledge.  —  See  note  4. 

980.  11.   Matters  Not   Certified  —  Incomplete  Setum.  —  See 
note  I. 

13.  Effect    of    Beturn    as    Against    Strangers.  —  See 
note  3. 

981.  14.  Effect  of  Beturn  as  Against  Officer  —  a.  Contradic- 
tion IN  Favor  of  Officer.  —  See  note  2. 

988.    b.  Contradiction  Against  Officer  —  Prima  Fade.  — 

See  note  2. 

984.  16.  Sufficiency  of  Evidence  to  Impeach  Beturn  —  a.  In 
General  —  Convincing  Testimony  Required.  —  See  note  4. 

985.  b.  Single  Affidavit  —  Mere  Denial.  —  See  notes 
I,  2. 


073.  2.  McAnaney  v,  Quigley,  105 
111.  App.  611. 

974.  8.  A  Motion  to  Axnend  the  Se- 
turn,  and  not  a  motion  to  contradict 
it  by  affidavit  that  its  recitals  are  un- 
true, is  held  to  be  the  proper  practice 
in  Michigan.  Flynn  v.  Kalamazoo  Cir- 
cuit Judge,  (Mich.  1904)  98  N.  W.  Rep. 
740. 

A  Motion  to  Set  Aside  a  return  of  ser- 
vice may  be  maintained  in  the  federal 
courts  to  raise  the  question  of  the  legal 
sufficiency  of  the  service.  Scott  v. 
Stockholders'   Oil   Co.,    122   Fed.   Rep. 

83s. 

975.  1.  See  Osborne  v,  Hughey, 
(Okla.  1904)  76  Pac.  Rep.  146. 

976*  8.  Kahn  v.  Southern  Bldg., 
etc.,  Assoc,  115  Ga.  459. 

977.  1.  O'Neill  Mfg.  Co.  v.  Ahrens. 
etc.,  Mfg.  Co.,  no  Ga.  656;  O'Connell 
V.  Friedman,  118  Ga.  831. 

How  Offloer  Brought  Is.  —  The  mere 
filing  of  the  traverse  and  service  of  a 
copy  thereof  on  the  sheriff  by  a  private 
individual  does  not  make  the  sheriff  a 
party.    Parker  v.  Medlock,  117  Ga.  813. 

4.  Krutz  V.  Isaacs,  25  Wash.  566; 
Northwestern,  etc..  Bank  v.  Ridpath,  29 
Wash.  687. 

Leaving  Copy  at  "  Utnal  Plaoe  of  Besi- 
denoe. "  —  L.  E.  Waterman  Co.  v, 
Parker  Pen  Co.,  100  Fed.  Rep.  544. 


9§0.  1.  Parol  Testimony  is  admissi- 
ble to  supply  proof  of  the  existence  of 
collateral  facts  independent  of  the  re- 
turn, and  as  to  which  it  is  silent. 
Baham  v,  Stewart,  109  La.  999. 

8.  Blom-Collier  Co.  v.  Martin,  98  Mo. 
App.  596  (person  brought  in  by  inter- 
pleader which  was  afterwards  aban- 
doned) ;  Rigney  v,  De  Graw,  100  Fed. 
Rep.  2x3. 

9S1.  S.  Breckenridge  Mercantile  Co. 
V,  Bailif,  x6  Colo.  App.  554;  People 
V.  Finch,  (Colo.  App.  1904)  76  Pac. 
Rep.  1x20;  Loewenthal  v,  Wagner,  68 
N.  J.  L.  214;  Brechtel  v.  Cortright,  13 
Pa.  Super.  Ct.  384;  Philadelphia  Sav. 
Fund  Soc.  V,  Purcell,  24  Pa.  Super. 
Ct.  205 ;  Cox  V.  Patten,  (Tex.  Civ.  App. 
1902)  66  S.  W.  Rep.  64. 

983.  2.  Riley  r.  Tolman,  x8x  Mass. 
335 ;  State  v.  Rainey,  99  Mo.  App.  218. 

9§4.  4.  Galvin  v.  Dailey,  X09  Iowa 
332 ;  Taylor  v,  Welslager,  90  Md.  409 ; 
Osman  v,  Wisted,  78  Minn.  295 ;  North- 
western, etc..  Bank  v.  Ridpath,  29  Wash. 
687;  Illinois  Steel  Co.  v.  Dettlaff,  1x6 
Wis.  319. 

985.  1.  Long  Branch  Pier  Co.  v. 
Crossley,  (Supm.  Ct.  App.  T.)  40  Misc. 
(N.  Y.)  249. 

2.  Kochman  v.  O'Neill,  202  111.  no; 
Utter  V.  Smith,  (Ky.  1904)  80  S.  W. 
Rep.  447. 
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986,     See  note  i. 

98 y.    d.  Contradiction  by  Other  Parts  of  Record  — 

(2)  Effect  of  Recital  of  Service  —  (a)  Prima  Fade  Svidenot.  —  See 
note  I. 

988.    17.  Explanation  of  Betnrn  —  Evidence  in  Support  of  Re- 
turn After  Impeachment.  —  See  note  i. 


986«  1.  Trager  v.  Webster,  174 
Ma^s.  580,  holding  that  the  question 
whether  the  evidence  of  an  interested 
party  was  sufficient  was  "  wholly  for  the 
tribunal  that  tried  the  facts." 


987.  1.  In  Diraot  ProMeding. — State 
V.  Dashiell,  (Tex.  Civ.  App.  1903)  74 
S.   W.   Rep.  779. 

98S.  1.  Reid  v.  Mercuric,  91  Mo. 
App.  673. 
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995.    m.  What  Detebkikatiohs  Mat  Bs  Beviewed  —  vaUd 

nnal  Judgment.  —  See  note  I. 

IV.  Obounds  of  Beview  —  1.  In  General  —  See  note  3. 

996.  8.  Error  Apparent  —  Judgment  on  BefectiTe  Pleading.  —  See 
note  I. 

997.  Want  of  Juriidiotion.  —  See  note  I. 
3.  New  Matter.  —  See  note  4. 

998.  4.  Newly  Discovered  Evidence.  —  See  note  i. 

1001.  7.  Accident,  Mistake,  Misfortune  —  tf.  In  General.  — 
See  note  3. 

1013.  Tin.  Beview  A8  of  Favob  —  1.  Petition  —  a.  In 
General.  — See  note  i. 

1938.  IX.  Beview  OF  Bight  — 4.  Plaintiit's  Pleading  —  ^. 
Complaint  —  (i)  General  Requisites  —  In  Indiana.  —  See  note  I. 

19S9.  (2)  For  Error  Apparent  —  Bnbetitnte  for  AppeaL — See 
note  I. 

1939.     Beqnliites  of  Complaint.  —  See  note  I. 

1931.     Bnlingi  in  Original  Canio.  —  See  note  2. 

1934.     PretenUtion  of  Partial  Beoord  —  Exhlblte.  —  See  note  I. 

1936.     (3)  For  New  Matter  —  DiUgenoe  of  PlaintifT.  —  See  note  I . 

1938.    6.  Defendant's  Pleading  —  To  Complaint.  —  See  notes  i,  2. 


99ft.  1.  Orders  Made  After  Judgment 
must  be  reviewed  by  appeal,  and  not  by 
writ  of  review,  under  the  Idaho  statutes. 
Porter  v,  Steele,  7  Idaho  414. 

S.  Oronnd  Hot  Designated  in  Statute.  — 
In  State  v.  Tallman,  24  Wash.  426, 
it  was  held  that  the  court  would  grant 
a  writ  of  review  where  an  appeal  would 
be  inadequate,  as  the  relator's  rights 
would  be  lost  before  the  appeal  could 
be  perfected,  heard,  and  determined. 

996«  1.  Errors  of  Law  Apparent  on 
Becord.  —  A  proceeding  for  the  review 
of  a  judgment  may  be  maintained  for 
errors  of  law  appearing  on  the  face  of 
the  record.  Bartmess  v,  Holliday,  27 
Ind.  App.  544. 

997.  1.  Bartmess  v.  Holliday,  27 
Ind.  App.  544. 

4.  Seisler  v.  Smith,  27  Ind.  App.  607. 

999.  1.  Diligence  Necessary.  —  Un- 
der the  Maine  statute  review  will  not  be 
granted  where  the  evidence  could  have 
been  produced  at  the  first  trial,  had  the 


same  diligence  been  used  which  was 
subsequently  used  to  find  it.  Pickering 
V,  Cassidy,  93  Me.  139. 

1001.  8.  Pickering  v,  Cassidy,  93 
Me.  139. 

1 01 9.  1 .  Deseribing  Original  Deelsion. 
—  The  petition  must  describe  the  origi- 
nal decision  and  set  out  the  alleged 
errors  therein  contained.  School  Dist 
V,  Irwin,  34  Oregon  431. 

1038.  1.  See  Wabash  R.  Co.  v. 
Young,  154  Ind.  24. 

1099.  1.  State  Bldg.,  etc.,  Assoc. 
V,  Brackin,  27  Ind.  App.  677. 

1030.  1.  Wabash  R.  Co.  v.  Young. 
254  Ind.  24. 

1031.  2.  Wabash  R.  Co.  v.  Young, 
154  Ind.  24;  Murphy  v,  Branaman,  156 
Ind.  77. 

1034.  1.  Murphy  v.  Branaman,  156 
Ind.  77' 

1030.  1.  Wame  v,  Irwin,  153  Ind. 
20. 

1039.  1.    Wabash  R.  Co.  v.  Young, 
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1041.  6.  Amendmentt  —  b.  Of  Original  Pleadings.  — 
[In  Massachusetts  the  defendant  may  amend  his  original  plead- 
ings in  any  way  that  would  have  been  permissible  in  the  original 
action.^] 

7.  Trial  —  BtTitw  of  Originsi  EvldenM.  —  See  note  5. 

1048.     10.  Costs  —  Bodaotion  of  Amount  of  Sooovery.  —  See  note  2. 


154  Ind.  24;  Murphy  v.  Branaman,  156 
Ind.  77,  See  also  Wame  v.  Irwin,  153 
Ind.  20. 

1038.  2.  The  Comptateneif  and  Cor- 
roetnoM  of  the  Beoord  of  the  original 
action,  set  out  in  the  complaint,  may  be 
denied  by  answer.  Bartmess  v,  HoUi- 
day,  27  Ind.  App.  544. 

1041*  ia.  Pasche  v.  Graham,  180 
Mass.  157. 


5.  i'asche    v,    Graham,     180     Mass. 

157. 
1048.    2.  Bednetlon  by  Set-off.  —  In 

Pasche  v.  Graham,  180  Mass.  157,  where 
the  plaintiff  in  review  (defendant  in 
the  original  action)  amended  his  origi- 
nal pleadings  and  recovered  judgment 
on  a  sct-oflF,  he  was  held  to  be  en- 
titled to  costs  as  the  party  substantially 
prevailing. 
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1058.    H  SSYIVAL  BT  Scire  Facias  — 8.  What  Jndgraents 
Kay  Be  Sevived  —  in  General.  —  See  note  3. 

1 059.     Veid  and  Erroneou  Jndgmenti .  —  See  note  I . 

3.  Hature  and  Purpose  of  Proceeding  —  a.  Nature. — 
See  note  3. 

1O0O.    See  notes  i,  2. 
1063.    4.  Time.  —  See  note  i. 

1063.  Cempntation  ef  Time.  —  See  note  I. 

1064.  5.  Courts  of  Issuance. — See  note  1. 


105§.  8.  Judgment  in  Rem.  —  Inas- 
much as  a  judgment  in  rem,  founded  on 
the  foreclosure  of  a  mortgage,  does 
not  become  dormant,  such  a  judgment 
needs  no  revival,  and  a  proceeding  for 
this  purpose  is  useless  and  unnecessary. 
Fowler    v.    Americus    Bank,    114    Ga. 

4x7. 

1059.  1.  Butler  v,  Nohe,  98  111. 
App.  624. 

S.  Seire  Faeiae  Aotion  Abollihed  hy  Code. 
—  De  Baca  v,  Wilcox,  (N.  Mex.  1902) 
68  Pac.  Rep.  922. 

lOOO.  1.  Goddard  v,  Delaney,  x8i 
Mo.  564  [citing  18  Encyc.  of  Pl.  and 
Pr.  1059  and  quoting  with  approval  the 
whole  of  the  origrinal  text  paragraph]  ; 
Armstrong  v.  Crooks,  83  Mo.  App.  141 ; 
Long  V,  Thormond,  83  Mo.  App.  227, 

%,  Ofloe  of  Seire  Facias  to  Reyive. — 
The  object  of  a  scire  facias  is  not 
merely  to  preserve  the  lien,  but  "to 
revive  the  judgment  itself  and  give  it 
a  new  vitality."  Goddard  v.  Delaney, 
181  Mo.  564. 

1069.  1.  In  Minonri  it  has  been 
held  that  "  a  scire  facias  may  issue 
to  revive  a  judgment  at  any  time  within 
ten  years  from  the  date  of  its  rendition 
or  tha^of  its  last  revival."  Goddard  v, 
Delaney,  181  Mo.  564. 

No  Application  to  Justices'  Judg- 
ments, —  Long  V,  Thormond,  83  Mo. 
App.  227, 

hk  PenntylTaaia.  —  Uhler  v.  Moses,  10 
Pa.  Super.  Ct.  194,  to  the  same  effect 
as  Lutz's  Appeal,  124  Pa.  St.  273,  stated 
in  the  original  note. 

A  judgment  on  a  scire  facias  reviving 
a  judgment  entered  more  than  twenty 


years  prior  to  the  issuance  of  the  scire 
facias  will  be  stricken  off,  there  being 
a  presumption  of  payment  of  the  orig- 
inal judgment.  Hitchcock  v.  Wash- 
burn, 9  Pa.  Dist.  272. 

Seire  Faeiae  Barred  ae  Action.  —  Scire 
facias  is  included  in  the  term  "  action  " 
as  used  in  the  New  Mexico  statute  de- 
claring that  no  action  may  be  brought 
on  a  judgment  more  than  seven  years 
after  the  rendition  thereof.  Browne  v. 
Chavez,  181   U.  S.  68. 

The  Statute  of  Limitations  of  the  time 
within  which  an  action  must  be  brought 
has  no  application  to  the  time  for  suing 
out  a  writ  of  scire  facias.  Long  v. 
Thormond,  83  Mo.  App.  227. 

1063.  1.  Campbell's  Estate,  22  Pa. 
Super.  Ct.  432;  Specht  v.  Sipe,  15  Pa. 
Super.  Ct.  207,  to  the  same  effect  as 
Silverthom  v.  Townsend,  37  Pa.  St. 
263,  stated  in  the  original  note. 

1064.  1.  Scire  Facias  upon  Transcript 
of  Justice's  Judgment.  —  See  Green  v. 
Mann,  19  App.  Cas.  (D.  C.)  243,  hold- 
ing that  a  scire  facias  may  issue  from 
the  Supreme  Court  of  the  United  States 
on  a  transcript  of  a  judgment  recovered 
in  a  justice's  court  and  docketed  in  the 
former  court  in  accordance  with  the 
provision  of  a  statute  authorizing  the 
issuance  of  an  execution  therefrom  in 
such  a  case. 

Transcript  of  Judgment  Generally,  -r 
A  scire  facias  may  issue  on  a  transcript 
of  a  judgment  filed  in  a  county  other 
than  that  in  which  the  judgment  is  filed 
though  no  revival  has  been  made  in  the 
latter  county.  Kendig  v.  North,  7  DeL 
Co.  Rep.  (Pa.)  574. 
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1066.  7.  Partiei  —  a.  Parties  Plaintiff  —  (2)  Assigned 
Judgments,  —  See  notes  i,  2,  3. 

1067.  b.  Parties  Defendant  —  (2)  Joint  Judgments  — 

(a)  IMQUIM  Againit  All  —  Diioontiiiiuuioa  u  to  Part.  —  See  note  4. 

1071.     (3)  After  Death    of   Original   Defendant  —  Eavival 
Againit  Adminiitrator  Alone.  —  See  note  2. 

(4)  Joinder  of  Terretenants  —  (a)  Boforo  DMth  of  JndgmoBt 
Dobtor.  —  See  note  3. 
1073.     See  note  i. 

(b)  After  Deatb  of  Judgment  Debtor.  —  See  note  2. 

1073.     8.  Leave  to  Issue  Writ.  —  See  note  i. 

9.  Application  for  Writ  —  a.  Petition.  —  See  note  4. 
107S.    11.  Beqnisites  of  Writ  —  a.  In  General  —  writ  Subiti- 

tnte  for  Declaration.  —  See  note  3. 

1077.    b.  Averment  of  Matters  of  Defense  —  General 

Bale.  —  See  note  l. 

1080.    e.  Averment  that  Judgment  Is  in  Force  and 
Unsatisfied.  —  See  note  2. 


Where  There  Are  Several  DiTiiione  of  a 
Conrt  a  judgment  rendered  in  any  di- 
vision becomes  a  judgment  of  the  whole 
court  so  that  any  division  thereof  has 
Jurisdiction  of  a  scire  facias  to  revive. 
Goddard  v,  Delaney,  i8x  Mo.  564. 

lOM.  1.  After  the  Death  of  an  As- 
iignor  of  a  judgment  a  scire  facias  to 
revive  may  not  be  maintained  in  his 
name  to  the  use  of  the  assignee,  under 
the  Missouri  statutes.  Goddard  v.  De- 
laney,  x8x  Mo.  564,  quoting  x8  Encyc. 
OF  Pl.  and  Pr.  1066. 

8.  Compare  Goddard  v.  Delaney,  181 
Mo.  564,  quoting  x8  Encyc.  of  Pl.  and 
Pr.  X066  and  commenting  on  Wonderly 
V.  Lafayette  County,  74  Fed.  Rep.  703, 
cited  in  the  original  note. 

8.  School  Dist.  No.  34  v.  Kountze, 
(Neb.  1902)  92  N.  W.  Rep.  597,  citing 
18  Encyc.  op  Pl.  and  Pr.  1066. 

1067.  4.  Diieharge  of  One  Joint 
Debtor.  —  A  writ  of  scire  facias  sued 
out  against  two  joint  judgment  debtors, 
one  of  whom,  on  payment  of  part  of  the 
judgment,  has  been  discharged  from 
further  liability  thereon,  who  resides 
without  the  state,  and  upon  whom  no 
service  has  been  made,  should  not  be 
dismissed  as  against  the  other.  Long 
V.  Thormond,  83  Mo.  App.  227, 

107  !•  8.  Widow  and  Heirs  Kot  Hee- 
eeiary  Partiee.  —  Specht  v.  Sipe,  15  Pa. 
Super.  Ct.  207. 

8.  Wright  V,  Ryland,  92  Md.  64s; 
Uhler  V,  Moees,  xo  Pa.  Super.  Ct. 
194- 


1073.  I.  Maxwell  v.  Leeson,  50  W. 
Va.   361. 

8.  See  Wilson  v,  Furey,  3  Peim. 
(Del.)  278,  where  it  was  said  that  terre- 
tenants,  holding  as  devisees,  though 
not  necessary,  were  proper  parties  to  a 
scire   facias. 

Pnrohaaers  of  Land  fh>m  a  Beviiee  sub- 
sequent to  the  issuance  and  service  of 
a  writ  of  scire  facias  on  the  executor 
need  not  be  made  parties  in  order  to 
obtain  a  judgment  upon  which  a  valid 
sale  can  be  made.  Biesecker  v,  Cobb, 
13  Pa.  Super.  Ct.  56;  Specht  v,  Sipc, 
IS  Pa.  Super.  Ct.  207. 

1073.  1.  Goddard  v,  Delaney,  i8x 
Mo.  564,  quoting  x8  Encyc.  of  Pl.  and 
Pr.  1072. 

4.  Failure  to  8ign  a  Petition  for  scire 
facias  is  a  mere  irregularity,  amenda- 
ble on  motion,  and  does  not  affect  the 
legality  of  the  writ  granted  without  such 
signature.  Polnac  v.  State,  (Tex.  Crim. 
1904)  80  S.  W.  Rep.  381. 

1075,  8.  Keeeisity  of  Writ.— -A 
judgment  of  revival  founded  on  a  peti- 
tion and  answer,  there  being  90  writ, 
is  a  nullity.  Armstrong  v.  Crooks,  83 
Mo.  App.  14X. 

1077.  1.  That  the  Judgment  Hai  Hot 
Been  Assigned  need  not  be  alleged.  Stark- 
weather V,  West  End  Nat  Bank,  21 
App.  Cas.  (D.  C.)  281. 

10§0.  8.  See  Starkweather  v.  West 
End  Nat.  Bank.  21  App.  Cas.  (D.  C.) 
281,  holding  sufficient  an  averment  that 
"  execution  for  the  debt,  damages,  costs, 
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1 084.  14,  Jadgment  —  a.  FORM  —  in  aenenO.  —  See  notes  1,2. 

1085,  In  Penniylvania.  —  See  note  2. 

1087.    e.  Effect  of  Judgment  —  in  ctoneni.  —  See  note  i. 
m.  AcTioir    OH    JroaxEKT  — 1.  Alternative    Bemedy 
with  Scire  Facias.  —  See  note  5. 

1089.  IV.  BSYIYAL  OH  MOTIOH  AHD  HoTiGE—  1.  In  General 
—  See  note  i. 

1090.  2.  Hotice.  —  See  note  i. 

V.  SxTMKOHS  TO  SHOW  Caube  —  1.  In  General  —  See 
note  2. 


and  charges  still  remains  to  be 
made." 

10§4.  1.  See  Trimble  v.  Elkin,  88 
Mo.  App.  229,  holding,  however,  that  a 
clause  of  recovery  in  a  judgment  other- 
wise sufficient  may  be  treated  as  sur- 
plusage. 

Eifeet  of  Failure  to  Provide  for  Ezoen- 
tion.  —  Compare  Bludworth  v.  Poole,  21 
Tex.  Civ.  App.  551,  holding  that  failure 
to  order  execution  was  immaterial,  the 
right  following  as  a  matter  of  law. 


Barthrop  v.  Tucker,  29  Wash.  666 ;  Ta- 
coma  Nat.  Bank  v.  Sprague,  33  Wash. 
285. 

An  Assignee  of  the  Judgment  may  pro- 
ceed in  his  own  name  in  Nebraska. 
School  Dist.  No.  34  v.  Kountze,  (Neb. 
1902)  92  N.  W.  Rep.  597. 

The  Parties  to  the  Judgmenti  and  not 
the  parties  to  the  original  action,  should 
be  specified  in  the  motion.  Denio  v, 
Benham,  24  Wash.  485. 

1090.    1.  Order  Without  Consent  to 


2.  Substitution  of  Hew  Judgment  for    Be  Made  Within  One  Tear.  —  Reaves  v. 


Original.  —  A  judgment  in  effect  that  it 
is  decreed  that  plaintiff  recover  a  named 
sum  and  that  this  judgment  take  the 
place  and  be,  and  is  hereby,  substituted 
in  the  place  of,  the  former  judgment 
is  in  proper  form.  Bludworth  v.  Poole, 
21  Tex.  Civ.  App.  551. 

In  Hame  of  Original  Plaintiff.  —  Though 
an  assigrnee  of  a  judgment  bring  a  scire 
facias  in  his  own  name,  the  judgment 
is  properly  revived  in  the  name  of  the 
original  plaintiff.  Bludworth  v.  Poole, 
21  Tex.  Civ.  App.  551. 

1095.  8.  A  Waiver  of  Exemption 
Laws  contained  in  the  original  judgement 
is  not  longer  effective  if  not  also  made 
in  a  subsequent  judgment  on  scire 
facias.  Hayes  v.  Lentz,  15  Montg.  Co. 
L.  Rep.  (Pa.)  39. 

10§7,  1.  Execution  on  Original  Judg- 
ment. —  After  judgment  of  fiat  in  a 
scire  facias  the  judgment  creditor  can- 
not issue  execution  on  the  original  judg- 
ment.   Wright  V,  Ryland,  92  Md.  645. 

6.  See  Arkansas  City  First  Nat.  Bank 
V,  Hazie,  (R.  I.  1904)  56  Atl.  Rep.  1032 
(foreign  judgment).  See  also  Judg- 
ments. 

10§9.  1.  As  to  the  Time  for  making 
the  motion  see  Bankers*  L.  Ins.  Co.  v, 
Robbins,  59  Neb.  170;  School  Dist.  No. 
34  r.  Kountze,  (Neb.  1902)  92  N.  W. 
Rep.  597 ;  Palmer  r.  Laberee,  23  Wash. 
409;  Sears  v.  Kilboume,  28  Wash.  194: 


Long,  63  Kan.  700.  See  also  Berkley  v. 
Tootle,  62  Kan.  701. 

Effeot  of  Order  of  Bevivor.  —  A  revivor 
in  the  name  of  the  representative  of  a 
party  to  a  judgment  restores  the  judg- 
ment to  full  force.  Manley  v.  Mayer, 
68  Kan.  377 ;  Manley  r.  Osborne,  (Kan. 
1904)  76  Pac.  Rep.  1 130. 

Time  of  Servioe.  —  In  Kansas,  where 
it  is  provided  that  a  notice  of  motion 
to  revive  a  judgment  "  shall  be  served 
in  the  same  manner  and  returned  within 
the  same  time  as  a  summons,"  a  notice 
served  but  sixteen  days  before  the  date 
set  for  the  hearing  is  sufficient  though 
a  summons  must  be  served  twenty  days 
before  the  return  day,  the  section  pre- 
scribing merely  the  manner  of  service, 
and  not  the  time.  Kansas,  etc.,  Coal 
Co.  V.  Carey,  65  Kan.  639. 

Manner  of  Servioe. —  In  Wilson  v.  Mc- 
Comack,  lo  Okla.  180,  it  was  held  that 
notice  of  a  motion  to  revive  a  judgment 
must  be  served  in  the  manner  pre- 
scribed by  statute  for  the  service  of  a 
summons  in  an  action,  and  that  service 
by  the  attorney  of  record  and  not  by  the 
sheriff  is  void. 

A  Void  Judgment  Cannot  Be  Validated 
by  service  of  notice  of  a  motion  to  re- 
vive to  which  no  appearance  is  made. 
Rice  r.  Allen,  (Neb.  1903)  95  N.  W. 
Rep.  704. 

9.  Citation  to  Show  Cause.— In  Mis- 


707 


!••• 


REVIVAL  OF  JUDGMENTS.      Vol.  XVIII. 


souri^  where  by  statate  it  is  provided 
that  on  the  presentation  to  a  justice 
of  the  peace  who  has  rendered  a  judg- 
ment of  an  affidavit  stating  the  rendi- 
tion of  the  judgment  and  nonpayment 
the  justice  shall  cause  a  citation  to  be 
served  on  the  defendant  commanding 
him   to   appear   and   show   cause   why 


the  judgment  should  not  be  revived, 
such  affidavit  is  essential,  and  where  the 
docket  entries  do  not  show  the  filing 
thereof  a  judgment  of  revival  cannot 
be  upheld.  Bick  v.  Tanzey,  i8i  Mo. 
515,  holding  further  that  such  a  pro- 
ceeding may  not  be  maintained  in  the 
name  of  the  assignee  of  a  judgment 
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1096.  L  IhEquitt  —  1.  When  Hecessary  —  eraeni  Bnit.  —  See 
note  I. 

1098.  8,  Bills  of  Eevjvor  —  *.  When  Proper  —  (i)  General 
Rule.  —  See  note  4. 

1100.  (2)  Cancurretit  Remedy  with  Statutory  Method  of  Re- 
vivor. —  See  note  5. 

1101,  d.  Who  May  File  —  (i)  Where  Suit  Abates  by 
Death  —  (a)  eenaral  Bnle.  —  See  note  3. 

1 107.    /  Limitation  of  Time  for  Revivor.  —  See  note  3. 

1111.  k.  Demurrer  or  Plea  to  Bill  —  (i)  In  General.  — 
See  note  2. 

Ilji4.  IL  At  Commok  Law  and  ukbse  Codes  avd  Peactice 
Acts  —  3.  Necessity  for  Bevivor  —  a.  In  General.  —  See  note  i. 

b.  Effect  of  Failure  to  Revive.  —  See  note  2. 

11 39.    See  note  i. 

1096.    1.    In   MaMachnMtts,  under        llll.    2.  Objeotioni  to  the  Origiml 

the  statute  providing  that  on  the  death     Bill,   after  answer  and  plea,  cannot  be 


of  a  party  his  representative  may  appear 
and  prosecute  the  action,  a  bill  of  re* 
vivor  is  no  longer  necessary.  Parker 
V,  Simpson,  i8o  Mass.  334. 

109S*  4.  A  Motion  to  EotIyo  was 
held  to  be  improper  in  Dillard  v.  Central 
Virginia  Iron  Co.,  125  Fed.  Rep.  157. 

1100.  6.  Hayden  v.  Huff,  62  Neb. 
375,  citing  18  Encyc.  of  Pl.  and  Pr. 
1 1 00  and  supporting  the  whole  text  para- 
graph. 

IIOI*  8.  Southern  R.  Co.  v.  Cowan, 
129  Ala,  577. 

1107.  8.  Jones  v.  Jones,  68  N.  Y. 
App.  Div.  S,  citing  18  Encyc.  op  Pl. 
AND  Pr.  H06,  1 107,  aMrmed  63  N.  E. 
Rep.  1 1 18,  and  supporting  the  whole 
text  paragraph. 

Dolay  in  Commoneing  the  Original  Salt 
cannot  be  considered,  especially  where 
the  defendant  has  had  full  opportunity 
to  plead  the  defense  and  has  not  done 
so.  Simmons  v.  Morris,  109  Fed.  Rep. 
707. 

Where  the  Defendants  Contented  to  an 
Eztendon  of  the  time  for  filing  an 
amended  bill  of  revivor,  a  new  bill  filed 
within  such  time  is  not  open  to  the  ob- 
jection of  laches.  Simmons  v.  Morris, 
109  Fed.  Rep.  707. 


considered  on  demurrer  to  a  bill  of 
revivor.  Simmons  v.  Morris,  109  Fed. 
Rep.  707. 

1134.  1.  Waiver  of  Defeet.  — See 
Christian,  etc.,  Co.  v.  Dantzler  Lumber 
Co..  78  Miss.  74. 

When  Eevivor  tlnneeeeeary.  —  In  Ken- 
tucky, where  a  plaintiff  in  a  partition 
suit  dies  devising  all  her  interest  in 
the  property  to  a  coplaintiff  no  order  of 
revivor  is  necessary.  Larrabee  v.  Larra- 
bee,  (Ky.  1903)  71  S.  W.  Rep.  645. 

In  Tennessee  it  is  provided  by  statute 
that  where  a  plaintiff  in  an  action  for 
personal  injuries  dies  because  of  such 
injuries,  the  action  may  be  continued 
without  revivor;  and  the  operation  of 
the  statute  is  not  confined  to  the  trial 
court,  but  extends  to  proceedings  on 
error.  Daniel  v.  East  Tennessee  Coal 
Co.,  105  Tenn.  470. 

2.  Compare  Rovffi  v.  Cape  Fear  Lum- 
ber Co.,  133  N.  Car.  433,  holding  that 
a  motion  to  dismiss'  for  failure  to 
join  the  proper  representative  of  a  de- 
ceased plaintiff  will  not  lie. 

1135.  1.  Helfenstein  v.  Sage,  9 
Kan.  App.  889,  58  Pac.  Rep.  243. 

The  Motion  Ii  Essential,  and  in  the  ab- 
sence thereof  the  action  will  not  abate, 
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1136.  4.  Pa«tiea  — a.  By  Whom  Actions  May  Be  ^^- 
\lWE.D  —  {i)  Representatives  of  Plaintiff — (a)  Ptnonal  BapnMB' 
uUtm.  —  See  note  i. 

BoTiYor  in  Hama  of  BepreimiUtiTe*!  8ae€«Mor.  —  See  note  2. 
1137.     (b)  Hein  or  DotImoi.  —  See  note  I. 

(2)  Representatives  of  Defendant.  —  See  note  2. 

1138.    b.  Against  Whom  Actions  May  Be  Revived^ 

Affftinit  Personal  Bopreiontetiyoi.  —  See  notes  I,  2. 

but  will  continue  and  constitute  a  bar 
to  a  new  action  between  the  proper 
parties  to  a  revivor.  Cheney  v,  Rankin, 
(Supm.  Ct.  Tr.  T.)  27  Misc.  (N.  Y.) 
609. 

1196.  1.  Jenkins  v,  Bramlett,  131 
Ala.  597  [citing  18  Encyc.  op  Pl.  and 
Pr.  1125,  1 1 26];  Tharp  v.  Paige,  71 
Ark.  342;  Norman  v.  Goode,  113  Ga. 
121 ;  Columbian  Relief  Fund  Assoc,  v. 
Walker,  26  Ind.  App.  25 ;  In  re  Wiltsey, 
122  Iowa  423;  Clark  v.  Lancy,  178 
Mass.  460 ;  Rowe  v.  Cape  Fear  Lumber 
Co.,  133  N.  Car.  433;  McCafferty  v. 
Pennsylvania  R.  Co.,  193  Pa.  St.  339; 
Fitzgerald  v.  Edison  Electric  Illumi- 
nating Co.,  207  Pa.  St.  118;  Haggerty 
V.  Pittston  Borough,  9  Kulp  (Pa.)  575; 
Tucker  v.  Potter,  22  R.  I.  4  (representa- 
tive of  deputy  sheriff).  See  also  Mc- 
Phillips  V.  Fitzgerald,  76  N.  Y.  App. 
Div.  15. 

An  Assignee  of  a  Foreign  Administrator 
of  a  deceased  plaintiff  may  continue 
the  action  in  his  own  name  under  Code 
Civ.  Pro.  N.  Y.,  S  757-  McNulta  v. 
Huntington,  62  N.  Y.  App.  Div. 
257. 

Canse  of  Action  Aisi^ed. —  An  admin- 
istrator may  continue  the  action  even 
though  the  deceased  plaintiff  had  as- 
signed the  cause  of  action  prior  to  his 
death.  Betts  v.  De  Selding,  81  N.  Y. 
App.   Div.    161. 

A  Widow  Who  Is  Sole  Le^tee  of  a  de- 
ceased plaintiff  under  a  will  appointing 


r.  —  Bunker   v,    Taylor,    13    S. 
Dak.  433. 

1197*     1.   Jenkins  v,  Bramlett,  131 
Ala.  197T  citing  18  Encyc.  of  Pl.  and 
.Pr.  1 125,  1 126. 

The  Grantee  of  aa  Heir  may  revive  a 
suit  for  partition  of  lands  under  Code 
Civ.  Pro.  N.  Y.,  9  757.  Cheney  tr. 
Rankin,  (Supm.  Ct  Tr.  T.)  27  Misc. 
(N.  Y.)  609. 

Kext  of  Kin  Bnbetitnted.  —  Where,  by 
reason  of  the  fact  that  the  deceased 
was  an  Indian  residing  on  a  reservation 
at  the  time  of  his  death,  no  court  had 
jurisdiction  to  appoint  an  administrator, 
the  next  of  kin  may  be  substituted  as 
plaintiff.  Y-ta-tah-wah  v.  Rebock,  105 
Fed.  Rep.  257. 

2.  By  Codefendant.  —  In  Jameson  tr. 
Bartlett,  63  Neb.  638,  it  was  held  that 
there  was  no  authority  under  the  stat- 
ute for  the  revival  by  a  codefendant 
of  an  action  against  the  representative 
of  a  deceased  defendant. 

1139.  1.  See  Vietor  v.  Goodman, 
(Supm.  Ct.  Spec.  T.)  26  Misc.  (N.  Y.)  545. 

Joint  Defendants.  —  In  Maryland, 
under  the  statute  requiring  that  on  the 
death  of  one  of  two  defendants  a  sepa- 
rate suit  be  filed  against  his  adminis- 
trator, the  original  action  may  not  be 
revived  against  such  administrator, 
since  the  administrator  and  the  sur- 
viving defendant  are  liable  in  different 
rights.     Wolfe  v.  Murray,  96  Md.  727. 

Where  an  Action  Hat  Abated  at  Against 


no   executor  may   continue   the  action    One  of  Two  Defendants  his  personal  repre- 


in  her  own  name  under  the  Texas  stat- 
ute, providing  for  prosecution  by  a  de- 
ceased plaintiff's  heirs.  Yarbrough  tr. 
De  Martin,  28  Tex.  Civ.  App.  276. 

The  Representative  Must  Assent  to  the 
revivor,  where  the  motion  is  not  made 
by  the  adverse  party,  and  an  affidavit 
by  an  attorney  which  fails  to  show 
such  assent  is  insufficient  to  support 
a  motion.  Wilson  v.  Harter,  57  N.  Y. 
App.  Div.  484. 

2.   Matter  of  Meekin,  164  N.  Y.  145. 

Administrator  de  Bonis  Von  or  Other 


sentatives  are  not  necessary  parties  to 
a  motion  to  revive  against  the  repre- 
sentative of  the  other.  McNuIta  tr. 
Huntington,  62  N.  Y.  App.  Div.  259. 

2.  Wilkinson  tr.  Vordermark,  32  Ind. 
App.  633. 

After  Distribution  by  an  Administrator 
without  the  plaintiff's  knowledge  the 
distributees  may  be  substituted.  Wil- 
loughby  V.  St.  Paul  German  Ins.  Co., 
80   Minn.  432. 

Action  to  Enforoe  Mechanic's  lien.— 
Where,  in  an  action  to  enforce  a  me- 
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1 198.     Againit  Hiin  or  DeTlMtt.  —  See  note  $. 

1130.    5.  Manner   of  BeviTing   Actions  —  ^.    Motion  —  (i) 

When  Proper  —  (a)  To  Introduoe  Vow  Plaintiff.  —  See  note  2. 
1131»    See  note  i. 

(b)  To  Introdnoo  Vow  Bofondant  —  In  OoneraL  —  See  note  2. 

1 133.    (2)  Tifpte  of  Motion.  —  See  note  3. 

1133,    See  note  i. 

(3)  Suggestion  of  Death  or  Disability,  —  See  note  3. 

1 135,     (4)    Notice  of  Motion  —  (a)    Voooosity  7or  —  aa,  Whbrs 
New  Plaintiff  Is  Introduced.  —  See  note  2. 

113B*     bb.  Where  New  Defendant  Is  Introduced.  —  See  note  2. 

1 138«     U)  Sorvioo  of  Votioo  —  If  Vot  ICado  by  Gomont.  —  See  note  4. 

1 139.     (5)  Hearing  and  Determination  —  (a)  Voooiiity  For  —  In 
OoBoral.  —  See  note  3. 


chanic's  lien,  a  bond  is  substituted  in 
lieu  of  the  lien  on  the  property,  which 
is  subsequently  sold,  the  action  should 
be  revived  against  the  defendant's  per- 
sonal representatives  and  sureties  on  the 
bond,  and  not  against  the  owner's  heirs 
or  the  purchaser  of  the  property. 
Holmes  v,  Humphreys,  181  Mass.  181. 
1199.  8.  Finlayson  v.  Love,  44  F^a. 
551 ;  Louisville  v,  WooUey,  108  Ky.  691. 
See  also  Stoltz  v,  Tuska,  83  N.  Y.  App. 
Div.  426. 

1130.  2.  Keep  v.  Crawford,  92  111. 
App.  587,  holding  a  bill  of  revivor  to  be 
an  improper  method  of  reviving  an  ac- 
tion. 

1131.  1.  Motion  Snbftltuto  for  BiU 
of  Bovivor.  —  Jones  v,  Jones,  68  N.  Y. 
App.  Div.  5,  afBrmed  (N.  Y.  1902)  63 
N.  £.  Rep.  11x8. 

2.  De  Loach  v.  Sarratt,  55  S.  Car. 
254. 

1133*  8.  See  generally  State  Fair 
Assoc.  V,  Townsend,  69  Ark.  215,  hold- 
ing that  heirs  of  the  defendant  are  in- 
cluded in  the  term  "  representatives," 
as  used  in  the  Arkansas  statute,  and 
further,  that  consent  to  the  continuance 
of  a  motion  to  revive  an  action  against 
heirs  and  administrators  is  not  a  con- 


applying  the  old  equity  rule  (see  supra, 
I.  3.  /.  Limitation  of  Time  for  Re- 
vivor), 

1133.  1.  LadhM  in  Moving.— Where 
the  heirs  of  a  plaintiff  on  becoming 
of  age  six  years  after  his  death  ask 
leave  to  continue  the  suit  they  cannot 
be  held  to  have  been  guilty  of  laches. 
Beck  V.  Avondino,  20  Tex.  Civ.  App. 
330. 

Where  the  Adverse  Party  Has  Failed 
to  Move  for  Dismissal,  laches  in  moving 
to  revive  will  not  preclude  revivor  on 
terms.  Mclnnis  v.  Gardiner,  (Supm. 
Ct  Spec.  T.)  26  Misc.  (N.  Y.)  487. 

8.  See  Wilkinson  v.  Vordermark,  32 
Ind.  App.  633,  holding  that  a  suggestion 
on  appeal  comes  too  late. 

113d.  2.  Beck  v,  Avondino,  20 
Tex.  Civ.  App.  330,  holding  that  notice 
of  a  motion  to  revive  a  suit  five  years 
after  remand  was  necessary  under  a 
statute  requiring  notice  to  an  adverse 
party  of  a  motion  not  relating  to  a 
pending  suit. 

1136«  2.  Symes  v.  Charpiot,  17 
Colo.  App.  463,  holding  that  notice  is 
necessary.  Compare  Skinner's  Will,  40 
Oregon  571. 

113S.    4.  Waiver  of  Servioe  by  Ap- 


sent  that  the  action  be  revived;   Coe    poarance.  —  Schaberg  v.   McDonald,   60 
V,  Finlayson,  41  Fla.  169,  holding  that     Neb.  493. 


the  statute  will  not  run  until  adminis- 
tration has  been  taken  out,  or  in  the 
absence  of  a  person  who  is  capable  of 
suing;  Louisville  v,  Woolley,  108  Ky. 
691,  which  was  a  proceeding  to  revive 
an  action  to  enforce  a  tax  lien ;  Jones 
v.  Jones,  68  N.  Y.  App.  Div.  5,  holding 
that  the  New  York  statute  contains  no 
express  limitation  on  the  time  within 
which  the  motion  must  be  made  and 


Personal  Servioe  Without  State.— 
Where  a  judgment  in  rem  is  sought  to 
keep  a  party  from  succeeding  to  a  right 
held  by  another  in  certain  lands  a  per- 
sonal service  of  an  order  containing  an 
action  as  against  him  may  be  made 
without  the  state,  and  service  by  pub- 
lication is  not  necessary.  De  Loach  v. 
Sarratt,  55   S.  Car.  254. 

1139.    8.   Warner  v.  Shweitzer,  52 
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1139. 
1141. 

note  4. 
1143. 


Oonditional  Ordtr.  —  See  note  5. 

(e)  BnlM  GoTeraing  DtttrmlBAtimi  —  la  Oasa  of  iMhM.  —  See 


(6)  Final  Order  —  VooeMity  Fw.  —  See  note  i. 
Form  «f  Ord«r.  —  See  note  3. 

1 143.  (7)  Necessity  for  Amended  or  Supplemental  Pleadings. 

—  See  note  2. 

1144.  c.  Scire   Facias  — (2)   To  Introduce  New  Defendant 

—  (a)  Keeetalty  For.  —  See  note  2. 

1148.  d.  Supplemental  Pleadings  —  (2)  Cumulative  or 

Concurrent  Remedy  with  Motion  —  (»)  Graerally.  —  See  note  4. 

1149.  See  note  i. 


N.  Y.  App.  Div.  520,  holding  that  the 
facts  entitling  a  party  to  revivor  need 
not  be  proved  where  not  denied. 

1139.  6.  Schaberg  v.  McDonald, 
60  Neb.  493. 

1141.  4.  St.  Paul,  etc.,  R.  Co.  cr. 
Eckel,  82  Minn.  278;  Jones  v.  Jones, 
68  N.  Y.  App.  Div.  5,  aifiTmed  (N.  Y. 
1902)  63  N.  £.  Rep.  1 1 18,  wherein,  how- 
ever, it  was  held  that  there  had  been 
no   laches. 

1149.  1.  In  FanniylYaiiia  no  rule  of 
court  is  necessary  on  the  suggestion  of 
the  death  of  a  party  whether  the  action 
be  at  law  or  in  equity.  Carroll  v.  Tufts, 
9  Pa.  Dist.  144, 

Failure  of  the  Judge  to  Sign  the  Order 
is  not  fatal.  Ferguson  v.  Wilson,  122 
Mich.  97. 

8.  As  Ezeeator.  —  An  order  of  revivor 
in  the  name  of  the  executor  individually 
is  defective,  under  the  Alabama  statute. 


The  proper  form  is  "  as  executor."  Jen- 
kins V.  Bramlett,  131  Ala.  597. 

1143.  8.  Warren  v.  Robison,  25 
Utah  205.  Compare  McPhillips  v.  Fitz- 
gerald, 76  N.  Y.  App.  Div.  IS. 

1144.  2.  Term  Babsequent  to  Betim. 
—  Revival  is  not  confined  to  the  return 
term,  but  may  be  entered  at  a  subse- 
quent term.  Laidley  v.  Jasper,  49  W. 
Va.   ^26, 

1148!    4.    Hayden  v.  Huff,  62  Neb. 

375. 

1140.  1.  Hayden  v.  Huff,  62  Neb. 
375,  holding  that  the  time  limitation 
imposed  by  the  statute  providing  for 
revival  by  motion  has  no  application  to 
revival  by  supplemental  petition,  and 
further  that  the  latter  method  of  re- 
vival is  available  in  proceedings  in 
error.  See  also  Eagle  Paper  Co.  v. 
Bragg,  4  Ohio  Dec.  194,  7  Ohio  N.  P. 
165. 
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1 151.    L  FoBM  07  Action  —  Anuiiptit  or  Debt.  —  See  note  i. 

n.  Pabties  —  Joinder  of  Several  Claiiiiuiti.  —  See  note  2. 
11S4.     m.  AVEBKENTS    AND    PROOF  — 3.   Afl    tO    Offerer  —  De- 
fendant Cannot  Be  Charged  Pertonally.  —  See  note  2. 

1  ISff.     5.  Compliance  with  ConditionB  of  Offer.  —  See  notes  i,  2. 

1  ISO.     Bnbftantial  Performanoe  of  Servioe.  —  See  note  I. 

OfBur  Hot  Complied  with  by  Oiying  Information.  —  See  note  2. 
Convietion  of  Offender.  —  See  note  3. 

1157.  7.  Negativing  Duty  to  Perform  Seqoired  Services. — 
See  note  4. 

1158.  V.  IKSTBUCTIOHS.  —  See  note  4.    See  also  Instruc- 
tions. 

1 1 60.  VL  IHTEBPLEADEB.  —  See  note  i . 

1161.  vn.  State,  Mithicipal,  aed  Statvtobt  Sewabds. — 
See  note  i. 


1151*  1.  Van  Vlissingen  v.  Man- 
ning, 105  111.  App.  255. 

8.  Hart  v.  Green,  16  Colo.  App.  70; 
Elkhom  Valley  Lodge  v.  Hudson,  59 
Neb.  672;  Southwestern  Tel.,  etc.,  Co. 
V.  Priest,  31  Tex.  Civ.  App.  345. 

1154.  8.  Schieber  v.  Von  Arx,  87 
Minn.  298. 

115ft«  1.  Hogan  v.  Stophlet,  179  111. 
150;  Williams  v.  West  Chicago  St. 
R.  Co.,  191  111.  610,  aMrming  94  III. 
App.  385. 

8.  Vitty  V,  Eley,  51  N.  Y.  App.  Div. 
44  letting  18  En  CYC.  of  Pl.  and  Pr. 
1155]:  Van  Vlissingen  v.  Manning,  105 
111.  App.  25s ;  Williams  v.  West  Chicago 
St.  R.  Co.,  191  111.  610,  a/Krming  94 
111.  App.  385.     Contra,  Clinton  County 


Arrest  on  Information  Fnmlihed  by 
Another.  —  A  reward  offered  for  the 
apprehension  of  a  thief  is  earned  by 
a  person  who  shows  that  he  made 
the  arrest,  though  information  leading 
to  the  arrest  was  furnished  by  an- 
other. Walker's  Application,  9  Pa.  Dist. 
121. 

3.  Kinn  v.  Mineral  Point  First  Nat. 
Bank,  118  Wis.  537. 

1157*  4.  See  Hogan  v,  Stophlet, 
179  111.  150;  Comwell  V,  St.  Louis 
Transit  Co.,  100  Mo.  App.  258;  Brown 
V.  Sandusky  County,  24  Ohio  Cir.  Ct. 
481 ;  Southwestern  Tel.,  etc.,  Co.  v. 
Priest,  3 1  Tex.  Civ.  App.  345 ;  U.  S.  v. 
Matthews,  173  U.  S.  381. 

115§.    4.  Failure  to  Comprehend  In 


V.  Davis,  162  Ind.  60,  holding  that  alle-    Initmotions  All  the  lesnei  in  the  case  is 


gations  of  knowledge  of  the  offering  of 
the  reward  are  unnecessary,  at  least 
when  the  reward  is  offered  in  a  public 
statute. 

1156«  1.  See  Mosley  v.  Stone,  108 
Ky.  492,  wherein  it  was  held  that  a 
reward  offered  for  the  arrest  and  de- 
livery to  a  jailer  of  a  fugitive  charged 


not  reversible  error  in  the  absence  of  a 
written  request  covering  the  omitted 
matters.  Comwell  v.  St.  Louis  Transit 
Co.,    (Mo.  App.    1904)   80   S.   W.   Rep. 

744. 

Ezceptiont  must  be  taken  to  errone- 
ous instructions  in  order  to  make  the 
error    available    on    appeal.       Elkhom 


with   murder  was  earned  by  one  who     Valley     Lodge  v.     Hudson,     59     Neb. 
showed   that   he   arrested   the   fugitive,     672, 


but  that  in  doing  so  the  fugitive  re- 
ceived wounds  from  which  he  died,  thus 
preventing  a  delivery. 

8.   Kinn  v.  Mineral  Point  First  Nat. 
Bank,  118  Wis.  537* 


1160.  1.  Elkhom  Valley  Lodge  v, 
Hudson,  59  Neb.  672. 

1161.  1.  See  Johnson  v.  Com., 
(Ky.  1903)  76  S.  W.  Rep.  832;  State 
V.    Dinkins,   77   Miss.   874. 
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1 1 6ff •  H  HATUBS  AVB  PUBPOBE  of  PBOGESDIHO  —  IndfpMdeiil 
«f  Xain  Aetion.  —  See  note  I . 

1 106.     ProtMtioii  of  Levying  OAoar.  —  See  note  I. 

m  Elsctiov  of  Rekebt  —  1.  Aight  of  Election.  — 
See  note  2. 

1108.  IV.  JiTBiBDiCTioir  OF  Pbocesbiho  —  1.  Court  iBfOing 
Seizure  Prooen.  —  See  note  i. 

1109.  V.  Pbofebtt  Subject  to  Pboceedikq  —  PtneaAity. — 

See  note  3. 

1171.  TL  Who  Mat  Ihbtitute  Pbogeedivo  —  1.  Penoni 
Claiming  Interest  or  Ownership  —  interest  at  interpoiltion  of  Claim.  — 
See  note  i. 

2.  Lienholders.  —  See  note  2. 

1173,    Vn.  Tins  OF  IKBTITUTIKO  Pboceedikg.  —  See  note  4. 

1165.    1.    I.    Stadden    Grocery    Co.  by  the  claimant  against  the  sheriff  for 

V.  Lusk,  95   Mo.  App.   261.     See  also  the  possession  of  the  property. 

Wheeles    v.    New    York    Steam    Dye  Bemedy  by  Iignnotion  Against  Exeen* 

Works,    129    Ala.    393,    discussing   the  tion.   —  See   Racine    Iron   Co.  v,   Mc* 

sense  in  which  the  proceeding  is  inde-  Commons,  xii  Ga.  536. 


pendent. 

Graft  on  Original  Aetion  —  In  Miuonri. 
—  Drumm  IHato  Commission  Co.  v. 
Summers,  89  Mo.  App.  300 ;  Torreyson 
V,  Tumbaugh,  105  Mo.  App.  439. 

Separate  Beoord.  —  Monarch  Rubber 
Co.  V.  Bunn,  82  Mo.  App.  603. 

Equitable  Frooeeding.  —  A  claim  case 
partakes  of  the  nature  of  an  equitable 
proceeding.    Ford  v.  Holloway,  1x2  Ga. 

851. 

Keoesiity  for  Statutory  Authority.  — 
The  trial  of  the  right  of  property  by 
claim  suit  is  a  creation  of  the  stat- 
ute. McGlathery  v,  Williams,  129  Ala. 
247. 

1166.  1.  Small  v.  Finch,  31  Ind. 
App.  18;  Donnelly  v.  Mitchell,  119  Iowa 
432;  Minor  v.  Gurley,  (Supm.  Ct.  Spec. 
T.)  39  Misc.  (N.  Y.)  662,  affirmed  81 
N.  Y.  App.  Div.  586.  See  also  Sommer 
V.  Oliver,  39  Oregon  453. 

2.  Singer  Mfg.  Co.  v.  Driver,  40  Ore- 
gon 333,  holding  that  where  a  claim 
was  withdrawn  before  the  sheriff's  jury 
retired,  the  trial  was  then  at  an  end, 
and  subsequent  proceedings  by  the  jury 
could  not  operate  as  a  bar  to  an  action 


1168.  1.  Brannon  v.  Barnes,  iii 
Ga.  850. 

Jurifdiotion  Dependent  on  Yalue.  — 
In  Texas  it  is  held  that  where  a  part 
of  the  property  has  not  been  assessed 
the  court  may  hear  evidence  of  the 
value  of  the  property  to  determine  its 
jurisdiction,  and  is  not  bound  by  the 
officer's  assessment.  Cullers  v.  Gray, 
(Tex.  Civ.  App.   1900)   57  S.  W.  Rep. 

305. 

1169.  8.  ChoiOi  in  Action  —  Bebti. 

—  In  New  York  a  sheriff  may  try  the 
title  to  a  debt  on  which  he  has  levied. 
Minor  v,  Gurley,  (Supm.  Ct.  Spec.  T.) 
39  Misc.  (N.  Y.)  662,  affirmed  8i  N.  Y. 
App.  Div.  586. 

11 71.  1.  Simmons  Hardware  Co. 
V.  Loewen,  95  Mo.  App.  122;  I.  Stad- 
den Grocery  Co.  v.  Lusk,  95  Mo.  App. 
261.    See  also  Oatts  v,  Wilkins,  no  Ga. 

319- 

2.  landlord's  Lien.  —  In  Mississippi 
the  assignee  of  a  landlord's  claim  may 
institute  proceedings.  Thomas  v.  Shell, 
76  Miss.  556. 

1173«  4.  See  generally,  under  the 
respective  statutes,  McGlathery  v,  Wil- 
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1174. 

Por.  —  See 
1175. 

1176. 
1177. 
1178. 
1170. 

See  note  2. 


Tin.  AFFIDAVIT  OB  HOTICS    07   CLAIK  —  1. 

note  I. 

2.  Sufficiency.  —  See  note  i. 

IX.  BOHD.  —  See  note  3. 

X.  FiEABlNe  —  1.  Formal  Pleadings.  —  See  note  i. 
2.  Written  Pleadings.  —  See  note  2. 

5.  Amendment  of  Pleadings.  —  See  note  2. 

XI  PB0CEEDIKG8  BsFOSE  Tbial  ~  1.  Contlnnance. 


1181.    4.  Dismissal  of  Proceeding.  —  See  note  i. 


liams,  1 29  Ala.  247 ;  Witherspoon  v. 
Swift,  112  Ga.  689;  Petty  v,  Hayden, 
115  Iowa  212. 

1174.  1.  When  Affidavit  Unneoet- 
sary.  —  The  affidavit  provided  for  in 
Stat.  Minn.  (1894),  S  5296,  is  not  neces- 
sary when,  at  the  time  of  seizure,  the 
property  is  in  the  lawful  possession  of 
the  claimant.  Wood  r.  Matter,  88  Minn. 
123. 

1175.  1.  Hotice  by  Sheriff  of  Time 
and  Plaoe  of  Trial.  —  Where  the  sheriff 
notified  the  attorney  of  the  claimant  of 
attached  property  that  he  had,  decided 
to  summon  a  jury  and  try  the  validity 
of  the  claim,  specified  the  time  and 
place  of  the  trial,  five  or  six  days  prior 
thereto,  and  repeated  the  notice  to  the 
claimant  in  persoh  on  the  day  before 
and  again  on  the  morning  of  the  trial, 
and  offered  to  postpone  trial  to  suit 
the  claimant's  convenience,  but  the 
claimant  refused  either  to  appear  or  to 
name  any  time  which  would  be  con- 
venient for  him,  the  court  held  that  the 
notice  was  sufficient.  Sommer  v.  Oli- 
ver, 39  Oregon  453. 

Waiver  of  Defects.  —  Where  the  at- 
taching creditor  gave  an  indemnifying 
bond  to  the  sheriff  it  was  held  that  de> 
fects  in  the  notice  were  waived;  also 
that  the  waiver  was  sufficiently  pleaded 
where  it  was  alleged  that  the  bond  was 
required  and  given.  Donnelly  v. 
Mitchell,  119  Iowa  432. 

8.  Effect  of  Giving  Bond.  —  The  exe- 
cution of  a  bond  does  not  discharge  the 
lien  created  by  a  levy,  and  the  claimant 
must  make  himself  a  party  to  the  action 
or  be  concluded  by  the  judgment.  De- 
posit Bank  v.  Thomason,  (Ky.  1902)  66 
S.  W.  Rep.  604. 

1176.  1.  Louisville,  etc..  R.  Co.  v. 
Sharp,  131  Ala.  623;  Arnold  v.  Cofer, 
135   Ala.   364. 

Tendering  Issne.  —  In  Mississippi  the 


burden  is  on  the  plaintiff  in  attachment 
to  tender  an  issue  to  the  claimant.  The 
issue  must  be  made  up  at  the  return 
term  of-  the  attachment,  and  if  at  that 
term  the  plaintiff  in  attachment  fails 
to  move  the  court  to  direct  an  issue 
to  be  made  up,  and  fails  to  tender  an 
issue  to  the  claimant  under  the  direction 
of  the  court,  the  claimant  is  entitled 
even  at  a  subsequent  term  to  a  judg- 
ment discharging  him  from  his  bond, 
and  the  property  is  no  longer  subject 
to  attachment.  Miller  v,  Tennant-Strib- 
ling  Shoe  Co.,  (C.  C.  A.)  119  Fed.  Rep. 
865 ;  Tennent-Stribling  Shoe  Co.  v. 
Roper,  (C.  C.  A.)   128  Fed.  Rep.  40. 

1177.  2.  Miller  v,  Tennant-Strib- 
ling  Shoe  Co.,  (C.  C.  A.)  119  Fed.  Rep. 
865. 

The  Court  Has  a  Discretion  in  Ken- 
tucky whether  to  require  the  pleadings 
to  be  in  writing.  Borches  v.  Bellis.  no 
Ky.  620. 

117§.  2.  Ford  v.  Holloway,  112 
Ga.  851.  See  also  Wall  v.  Harvey,  107 
Ga.  404,  wherein  amendment  was  re- 
fused. 

1179.  2.  Miller  v.  Tennant-Stry>- 
ling  Shoe  Co.,  (C.  C.  A.)  119  Fed.  Rep. 
865. 

1181.  1.  Consent  of  Plaintiff.  —  In 
Georgia  the  privilege  given  by  the  stat- 
ute to  a  claimant  to  withdraw  his  claim 
once  without  the  consent  of  the  plaintiff 
in  fi.  fa.  must  be  exercised  before  a 
judgment  has  been  rendered  finding  the 
property  subject  and  assessing  damages 
because  the  claim  was  interposed  for 
delay  only,  and  after  such  a  judgment 
has  been  rendered  in  a  justice's  court, 
and  an  appeal  therefrom  is  taken  to  the 
Supreme  Court,  the  claimant  has  no 
right  in  the  latter  court  to  withdraw 
his  claim  without  the  consent  of  the 
plaintiff.  Adams  v.  Games,  iii  Ga. 
505. 
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Vol.  XVIII. 


1189.    Zn.  Tbial— 1. 
See  note  2. 
1183. 


by  Jury  —  Bight  to  Ivj  TriaL  — 


2.  Bight  to  Open  and  Clofe.  —  See  note  2. 

3.  iMuet  Determinable  —  a.  Title  to  Property.  — 
See  note  3. 

1 1 85.    b.  Damages  for  Detention  of  Property.  —  See 
note  I. 

c.  Validity  of  Seizure  Process  or  Proceedings. 
2. 

4.  DefenseB.  —  See  note  3. 

6.   Infltmotioiui  —  Direction  of  Yordiet  —  See  note  2. 
6.  Verdict  —  BofpondvonoM  to  luao.  —  See  note  i. 
Diipoiing  of  luuo.  —  See  note  2. 
AnoMtng  Eadh  Artiele  Boparatoly.  —  See  note  2. 

Xm  JunexEirT  —  1.  Conformity   to    Verdict.  —  See 


—  See  note 
1186. 
1187. 
1188. 

1189. 
1100. 

note  I. 


11S9.  S.  See  Borches  v,  Bellis,  no 
Ky.  6ao. 

1183.  2.  People's  Nat.  Bank  v. 
Harper,  114  Ga.  603. 

3.  Schloss  V.  Innian,  129  Ala.  424; 
May  V.  Gesellschaft,  211  111.  310;  Ft. 
Wayne  First  Nat.  Bank  v.  Ft.  Wayne 
Artificial  Ice  Co.,  105  La.  133;  Graham 
Paper  Co.  v,  Crowther,  92  Mo.  App. 
273;  I.  Stadden  Grocery  Co.  v.  Lusk, 
95  Mo.  App.  261.  See  also  Volusia 
County  Bank  v.  Bigelow,  (Fla.  1903) 
33  So.  Rep.  704,  holding  that  the  right 
which  the  jury  is  to  try  is  an  issue  of 
superiority  as  between  the  right  of  the 
plaintiff  in  execution  to  subject  the 
property  involved  and  the  claimant's 
title  as  against  such  right 

Tho  CUdmaiit't  Sight  Must  Bo  Tried 
lint,  before  a  judgment  can  properly 
be  ^rendered  against  the  defendant. 
Wheeles  v.  New  York  Steam  Dye 
Works,  129  Ala.  393. 

IIM.  1.  Intorpodtion  of  Ohdm  for 
Delay.  —  See,  under  the  Georgia  statute, 
Ray  V.  Atlanta  Trust,  etc.,  Co.,  11 1  Ga. 
853,  holding  that  when  a  claim  is  with- 
drawn, a  new  issue  made  up  of  inter- 
position for  delay  is  separate  and  dis- 
tinct from  the  claim  case;  Adams  v, 
Cames,  iii  Ga.  505,  holding  that  in 
the  absence  of  any  finding  as  to  the 
value  of  the  property,  damages  can- 
not be  assessed  as  a  percentage  of  the 
full   amount  of  the   execution. 

8.  Christian,  etc..  Grocery  Co.  v, 
Michael,  121  Ala.  84;  Johnson  v,  Whit- 
field, 124  Ala.  508;  Schloss  v.  Inman, 
129   Ala.   424 ;    Ft.    Wayne   First    Nat. 


Bank  v.  Ft.  Wayne  Artificial  Ice  Co., 
105  La.  133;  Davis  v.  Jones,  (Tex.  Civ. 
App.  1903)  75  S.  W.  Rep.  63.  See  also 
Southern  Min.  Co.  v.  Brown,  107  Ga. 
264;    Morrison   v,   Anderson,    iii    Ga. 

847. 

1186.  8.    DefeoMi   in   BobattaL — 

After  the  plaintiff  has  shown  a  prima 
facie  case  he  may  show  in  rebuttal  of 
the  case  made  by  the  claimant  any  facts 
which  in  law  would  be  a  good  defense 
against  the  claim,  whether  by  estoppel 
or  otherwise.  Louisville,  etc.,  R.  Co.  v. 
Sharp,  131  Ala.  623. 

1187.  S.  Richardson  v.  Harrison, 
112  Ga.  520. 

1189.  1.  First  State  Bank  v.  Car- 
ver, III  Ga.  876. 

8.  See  Pritchett  v.  Weichselbaum  Co., 
119  Ga.  293,  refusing  a  new  trial  under 
the  circumstances  appearing  though  the 
verdict  failed  to  pass  on  all  the  is- 
sues. 

1189.  8.  Prenimption  of  Pnetiea- 
bility.  —  Massillon  Engine,  etc.,  Co.  v. 
Arnold,  133  Ala.  368. 

The  Ol^oot  of  tho  Btatato  is  to  enable 
the  claimant  to  return  the  property  in 
part  if  he  cannot  in  whole,  and  so  re- 
lieve himself  and  the  sureties  on  the 
forthcoming  bond  from  liability  pro 
tanto,      Schloss    v.    Inman,    129    Ala. 

424. 

1 190.  1.  Efbot  of  Jttdgmont.  —  The 

judgment  does  not  decide  the  plaintiff's 
right  of  recovery  against  the  defendant 
in  the  principal  suit.  Wheeles  v.  New 
York    Steam    Dye    Works,     129    Ala, 

393. 
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TRIAL  OF. 


1190  1105 


1190. 

note  2. 
1191. 
1105. 


S.  When  Against  Claimant  —  Dependency  on  statute.  —  See 
In  AltematiTe.  —  See  note  I. 

XYII.  Appeal  —  Appeal  from  jutiee.  —  See  note  2. 


1190.  S.  In  Alabama. —  Arnold  v, 
Cofer,  135  Ala.  364,  holding  that  it  was 
error  to  render  judgment  against  the 
obligors  on  the  claim  bond. 

In  Texas.  —  Davis  v,  Jones,  (Tex.  Civ. 
App.  1903)  75  S.  W.  Rep.  63. 

Effect  Againet  Tranef eree  of  Property.  — 
A  judgment  in  favor  of  a  plaintiff  in 
execution  against  a  claimant  does  not 
affect  one  to  whom  the  latter  had  con- 
veyed the  property  in  dispute  before  the 
claim  was  filed,  or  one  holding  under 
such  claimant's  grantee.  Smith  v. 
Coker,  no  Ga.  654. 

1191.  1.  When  Alternative  Verdict 
Hot  Heeeicary.  —  Where  the  property 
has  been  sold  under  the  court's  direction 


and  the  proceeds  are  brought  into  court 
an  alternative  verdict  is  unnecessary. 
Ranney- Alton  Mercantile  Co.  v,  Hanes, 
'9  Okla.  471. 

1105«  2.  Issues  neterminable. —  On 
an  appeal  from  a  justice's  judgment  in 
a  claim  suit  the  appellate  court  cannot 
render  judgment  on  the  issues  in  the 
principal  suit  pending  in  the  justice's 
court.  Wheeles  v.  New  York  Steam 
Dye  Works,  129  Ala.  393. 

Writ  of  Error.  —  Where  it  appears 
from  the  bill  of  exceptions  that  the 
claim  was  withdrawn  in  the  court  be- 
low, a  writ  of  error  will  be  dismissed. 
Malpass  v.  Georgia  L.  &  T.  Co.,  108 
Ga.  303. 
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1 198.    L  CHAseiVG  avd  PBoynre  Offehbb  —  8.  Designatioii 

of  Defendants  —  Unknown  Defendants.  —  See  note  5. 

1311.     n.  Trial — 3.  Terdiot  —  ConTleUon  of   Leei  than   Hunber 
HeooMary  to  Commit  Offonie.  —  See  note  I. 


119S.  6.  "Divers  Others"  or  "Sev- 
eral Others."  —  Where  it  is  necessary  in 
an  indictment  to  specify  persons  other 
than  the  parties  indicted,  an  allegation 
such  as  "  divers  others,"  or  "  several 
others,"  without  stating  that  they  are 
unknown,  is  bad  on  special  demurrer. 
Martin  v.  State,  115  Ga.  255. 

1911.  L  Martin  v.  State,  X15  Ga. 
255- 


Convietion  of  One.  —  When  one  of  sev- 
eral persons  indicted  for  riot  has  been 
tried  separately  and  convicted,  he  is 
concluded  by  the  record  in  such  case, 
and  the  subsequent  acquittal  of  another 
of  the  joint  defendants,  in  a  separate 
trial,  will  not  entitle  the  one  con- 
victed to  a  new  trial  or  a  dis- 
charge. Simmons  v.  Territory,  11  Okla. 
574. 


RIPARIAN   RIGHTS. 

1913.  n.  INJITBIES  TO  RiPABiAK  Lakds  —  1.  UnlawM  Entry 
—  Bemoval  of  Soil  or  Its  Products  —  Trespass.  —  See  note  3. 

1914.  See  notes  i,  2,  4. 

Foroihle  Entry  and  Detainer.  —  See  note  6. 

1915.  3.  Obstruction  of  Access.  —  See  notes  i,  2. 


1313.  S.  Smith  v.  Atkins,  no  Ky. 
119;  Reeves  v.  Backus-Brooks  Co.,  83 
Minn.  339.  See  also  Coyne  v,  Missis- 
sippi, etc.,  Boom  Co.,  72  Minn.  533 ; 
Carlson  v.  St.  Louis  River  Dam,  etc, 
Co.,  73  Minn.  128. 

1914.  1.  See  McCarthy  v.  Murphy, 
119  Wis.  159. 

8.  See  Freeland  v.  Pennsylvania  R. 
Co.,  197  Pa.  St.  530. 

4.  Semoval  of  loe. —  Slingerland  v. 
International  Contracting  Co.,  43  N.  Y. 
App.  Div.  215.  See  also  Abbott  v. 
Cremcr,  118  Wis..  377. 

A  Lioensee  of  the  riparian  owner  has 
been  held  to  be  entitled  to  an  injunction 
to  protect  his  rights  in  the  ice.  Green 
Island  Ice  Co.  v.  Norton.  (Supm.  Ct. 
Spec.  T.)  42  Misc.  (N.  Y.)  238. 

6.   Nauman  v.  Burch,  91  III.  App.  48. 

Id  15.    1.   Ockerhausen  v,  Tyson,  71 


Conn.  31.  See  also  Slingerland  v.  In- 
ternational Contracting  Co.,  43  N.  Y. 
App.  Div.  215  (compensation  from  gov- 
ernment for  depriving  owner  of  access) ; 
Lownsdale  v,  Gray's  Harbor  Boom  Co., 
21  Wash.  542. 

Abatement.  ^-  In  McCarthy  v.  Mur- 
phy, 119  Wis.  159,  it  was  held  that  a 
riparian  owner  has  a  right  to  remove 
a  pier  erected  in  violation  of  his  rights. 

8.  Injunction.  —  Sutter  v,  Heckman, 
z  Alaska  81,  188;  Martin  v,  Heckman, 
I  Alaska  165 ;  Juneau  Ferry  Co.  v. 
Alaska  Steamship  Co.,  i  Alaska  533 ; 
Reeves  v,  Backus-Brooks  Co.,  83  Minn. 
339 ;  Montgomery  r.  Shaver,  40  Oregon 
244.  See  also  Revell  v.  People,  177  111. 
468 ;  Cobb  V.  Lincoln  Park,  202  111.  427 ; 
Taylor  v.  Com.,  102  Va.  759 ;  Sullivan 
Timber  Co.  v.  Mobile,  no  Fed.  Rep. 
x86. 
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1318. 

for  Laro«ny. 

1910. 
1390. 


n.  iHDICTiaHT  —  1.  In  General  —  Similarity  to  Indiotnwnt 
—  See  note  i. 
By  eutnto. —  See  notes  2,  3. 
See  note  i. 
Armod  with  Duigeroai  Woapon.  —  See  note  2. 

2.  Felonious  Intent  —  By  sutute.  —  See  note  i. 
Word  "  FolonioMly."  —  See  notes  3,  4. 

3.  Description  of  Property.  —  See  notes  5,  6. 

1318.  1.  Aiportation.  —  An  allega-  not  with  an  intent  to  do  so,  is  sufficient, 
tion  that  the  defendant  feloniously  and  Adams  v.  State,  (Tex.  Crim.  1901)  62 
violently  took  certain  described  property     S.  W.  Rep.  1059. 

from  the  person  of  C.  by  putting  him*  Attempted  Train  Bobbery  —  MiMOuri. 
in  fear  is  sufficient,  although  it  does  not  — An  indictment  under  Laws  Mo.  1895, 
allege  that  the  defendant  did  "steal,  p,  160,  for  attempted  train  robbery,  which 
take,   and   carry   away  "   the   property,     avers  that  the  defendant  stopped  a  train 

by  swinging  a  lighted  lantern  across 
the  track  ''  with  the  felonious  intent 
then  and  there  to  commit  robbery 
thereon,"  sufficiently  alleges  intent. 
State  V.  West,  157  Mo.  309.  The  in- 
tent to  rob  need  not  be  set  out,  in 
an  indictment  under  this  statute,  with 
the  same  degree  of  minuteness  required 
in  an  indictment  for  the  complete 
crime.  State  v,  Stubblefield,  157  Mo. 
360. 

3.  Intent  to  Deprive  of  Yalue.  —  Where 
the  indictment  alleges  the  value  of 
the  property,  an  allegation  that  the 
intent  was  "  to  deprive  the  owner  of 
the  same  "  is  equivalent  to  the  statutory 
expression  to  deprive  the  owner  "of 
the  value  of  the  same."  Murphy  v. 
State,  43  Tex.  Crim.  515. 

4.  Bobbery  in  Dwelling  Honse.  —  See 
Adams  v.  State,  (Tex.  Crim.  1901) 
6a  S.  W.  Rep.  1059. 

5.  See  Nevill  v.  State,  133  Ala.  99, 
wherein  the  description  was  held  to  be 
sufficient. 

Eleetlon  Between  Counts.  —  The  state 
cannot  be  compelled  to  elect  as  between 
three  counts  of  an  indictment,  the  first 
of  which  charges  the  talcing  of  thirty 
cents,  the  second  the  taking  of  a  bunch 
of  keys,  and  the  third  the  taking  of  a 
knife.     Nevill  v.  State,   133   Ala.  99. 

e.  Where  Several  Articles  Have  Been 


Keeton  v.  State,  70  Ark.  163. 

S.  Train  Bobbery  —  Missouri,  —  An 
indictment  for  train  robbery,  under 
Laws  Mo.  1895,  p.  160,  is  sufficient  if 
it  alleges  every  fact  necessary  to  con- 
stitute a  good  indictment  at  common 
law  for  robbery,  except  that  it  does 
not  aver  that  the  money  stolen  was  the 
property  of  the  express  agent  from 
whom  it  was  taken,  but  charges  that 
said  money  was  the  property  of  the 
express  company;  and,  to  bring  it 
clearly  within  the  act,  also  avers  that 
the  defendant  feloniously  entered  into 
the  car  of  the  named  railway  com- 
pany, then  and  there  at  the  time  being 
operated  upon  said  railroad  in  W. 
county.  State  v.  Kennedy,  154  Mo. 
268. 

8.  See  Cunningham  v.  State,  (Miss. 
1900)  28  So.  Rep.  750. 

1310.  1.  See  Craig  v.  State,  157 
Ind.  574. 

8.  See  State  r.  Carlson,  39  Oregon 
19,  wherein  the  indictment  was  held 
to  be  sufficient 

In  Iowa  it  is  not  necessary  to  allege 
that  the  accused  was  armed.  State  v. 
Poe,  123  Iowa  118. 

1390.  1.  Intent  to  Steal.  —  See 
State  V,  Shields,  13  S.  Dak.  464. 

Assault  for  Purpose  of  Bobbery.  —  An 
indictment  charging  an  assault  for  the 


purpose    of    robbery    in     an     attempt    Stolen.  —  Where  the  evidence  supported 
fraudulently  to  take  the  property,  and     the  charge  in  all  respects  except  as  to 
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1331. 
1333. 
1333. 

I,    2. 

1334. 
1335. 


Doioiiption  of  Money.  —  See  note  3. 
Variance.  —  See  note  3. 

4.  Ownership  of  Property  ~  Ab  eeneral  Bole.  —  See  notes 

6.  From  Person.  —  See  note  5. 

In  His  Preeenoe.  —  See  note  I. 

6.  Force  and  Intimidation.  —  See  note  4. 


one  of  the  articles,  the  variance  was  1223];    State    v.    MoiVfMi,    31    Wash, 

held  not  to   be  material.     Williams  v.  226, 

State,  42  Fla.  205.  Ownership  Should  B^  Laid  in  Person 

1931.    3.  For  Examples  of  Soffleient  Bobbed.  —  Dorsey   v.    State,    134   Ala. 


Description  see  Nevill  v.  State,  133 
Ala.  99;  People  v.  Richards,  136  Cal. 
127;  White  V,  State,  (Tex.  Crim.  1900) 
57  S.  W.  Rep.  100;  Gables  v.  State, 
(Tex.  Crim.  1901)  68  S.  W.  Rep.  288; 
Fay  V.  State,  (Tex.  Crim.  1902)  70  S. 
W.  Rep.  744;   Parrent  v.   State,   (Tex. 


553  (a  case  of  robbery  from  a  minor) ; 
State  V.  Montgomery,  181  Mo.  19 
(ownership  of  employer's  money  laid 
in  clerk  —  overruling  State  v.  Morledge, 
164  Mo.  522).  Compare  State  v.  Curtin, 
III  La.  129,  upholding  an  information 
for  an  attempt  to  rob  from  a  married 


Crim.   1903)   76   S.  W.  Rep.  474.     See     woman    which    laid    ownership    in    the 


also  Larceny^ 

The  Kind  and  Amonnt  of  Money  taken 
need  not  be  alleged.  State  v.  Hyde, 
22  Wash.  551. 

Unnecessary  Amendment.  —  An  in- 
formation charging  that  the  defendant 
took  "  the  sum  of  four  and  ^ffg  ($4.50) 
dollars  *'  is  sufficient  without  adding 
**  in  current  United  States  silver  coin," 
and  the  amendment  of  the  information 
by  inserting  such  words  is  unnecessary 


woman's  husband. 

Ownership  Hot  Essential. —In  Kentucky 
it  is  held  that  if  the  property  is  other- 
wise identiiied,  failure  to  charge  the 
ownership  is  not  material.  Owen  v. 
Com.,  76  S.  W.  Rep.  3,  25  Ky.  L.  Rep. 
466. 

Lawftilness  of  Possession  of  the  person 
robbed  need  not  be  alleged.  Danzey  v. 
State,  126  Ala.  15. 

2.  Variance   BetwiMn  Allegations  and 


and   therefore    not   prejudicial.      State    Proof.  —  See   State  v.   Fair,  35  Wash. 


V.    La    Chall,     (Utah    1904)    77    Pac 
Rep.  3. 

Idd3.  8.  Qnaliflcation  of  Bnle.  — 
Under  an  allegation  that  the  defendant 
took  "  one  hundred  dollars  currency, 
money  of  the  United  States  of  America, 
of  the  value  of  one  hundred  dollars," 
proof  that  part  of  the  money  taken  was 
currency    of    the    United    States    was 


127  (property  of  a  partnership). 

In  Georgia,  if  the  indictment  unneces- 
sarily charges  ownership  in  a  third 
person,  the  allegation  must  be  proved 
as  laid.  Staples  v.  State,  1x4  Ga. 
256. 

1994.    6.    Smith  v.  State,  82  Miss. 

793. 
19dff.    1.   When    Charged   Coignao- 


held  to  sustain  a  conviction.     White  v.     tively.  —  An    indictment    is   not    ren- 


State,  (Tex.  Crim.  1900)  57  S.  W.  Rep. 
100. 

So  an  indictment  describing  the 
property  as  "  pieces  of  paper  money 
of  the  Dominion  of  Canada  "  was  held 
to  be  supported  by  evidence  that  the 
money  taken  was  bills,  either  issued 
by  Canada  or  by  chartered  banks  of 
Canada,  which  circulated  as  money. 
Allen  V,  U.  S.,  115  Fed.  Rep.  3,  52 
C.  C.  A.  597. 

And  an  allegation  of  the  taking  of 
a  gold  watch  is  supported  by  proof  of 
taking  a  watch  with  a  gold-filled  case. 
State  V.  Alexander,  66  Kan.  726. 

1393.  1.  State  v,  Dengel,  24  Wash. 
49  iquoting  18  En  CYC.  of  Pl.  and  Pr. 


dered  bad  by  charging  a  taking  both 
from  the  person  and  from  his  presence. 
State  V.  Howard,  (Mont.  1904)  77  Pac. 
Rep.  50. 

Pleading  and  Prool  —  An  allegation 
of  taking  "  in  the  presence "  of  an 
express  agent  is  sustained  by  proof  of 
taking  actually  begun  in  the  presence 
of  the  party  robbed,  through  completed 
elsewhere.  State  v.  Kennedy,  154  Mo. 
268. 

4.  Smith  V.  State,  82  Miss.  793 ;  State 
V.  Davis,  (Utah  1904)  76  Pac.  Rep.  705. 
See  also  State  v.  Howard,  (Mont.  1904) 
77  Pac.  Rep.  50,  holding  that  an  in- 
dictment is  not  rendered  bad  by  charg- 
ing both  force  and  fear. 
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1396. 
1937. 

1999. 
1930. 

See  note  4. 
1931. 
19S9. 

I,  2. 


1933. 


Alternative  Averments.  —  See  note  I. 

Wordi  "  Violent  "  and  "  ViolenUy.*'  —  See  note  I. 

7.  Against  His  Will  —  See  note  3. 

8.  Valae  of  Property  —  By  statute.  —  See  note  i. 

11.  Joinder  of  (Sonnts  and  Offenses  —  UiTerent  Degrees.  — 

Joinder  of  Offeniee.  —  See  note  6. 

lU  Instmotions  —  Jury  Kay  Be  Xnitmeted.  —  See  notes 

Erroneous  Instmotions.  —  See  note  5* 
Questions  for  Jury.  —  See  note  I. 

IV.  Vbbdict,  JirDOMSMT,  AVB  SBVTnrcB.  —  See  notes 


3>4« 


Assault  need  not  be  alleged.  Craig  v. 
State,  157  Ind.  574. 

The  Defondant^s  Ability  to  Commit  the 
Injury  need  not  be  averred.  Craig  v. 
State,  157  Ind.  574. 

1336.  1.  Traver  v.  State,  (Ark. 
1904)  81  S.  W.  Rep.  615;  State  v. 
Kennedy,  154  Mo.  268. 

Instruetions.  —  Where  the  indictment 
charges  both  force  and  putting  in  fear, 
and  only  the  latter  is  proved,  the  court, 
in  charging  the  jury,  may  properly 
ignore  the  question  of  force.  State  v, 
McLain,  159  Mo.  340. 

An  inadvertent  omission  to  charge 
separately  regarding  force  and  intimi- 
dation is  not  reversible  error  where  it 
is  manifest  that  the  defendant  was  not 
injured  thereby.  Gant  v.  State,  115  Ga. 
205. 

1997.  1.  See  Craig  v.  State,  157 
Ind.  574,  holding  that  "violently"  is 
equivalent  to  "  by  violence." 

8.  State  V,  La  Chall,  (Utah  1904) 
77  Pac.  Rep.  3,  quoting  18  Encyc.  op 
Pl.  and  Pb.  1227. 

1999.  1.  In  Oalilomia.  —  People  v. 
Richards,  136  Cal.  127;  People  v. 
Stevens,  141  Cal.  488. 

1930.  4.  When  Robbery  May  Be 
Committed  by  Several  Kethods.  —  See 
State  V.  Howard,  (Mont.  1904)  77  Psc. 
Rep.  50;  Bums  v.  State,  (Tex.  Crim. 
1902)  70  S.  W.  Rep.  24. 

1931.  6.  Waiver  of  Oljeotion.  —  An 
objection  that  an  indictment  charges 
both  robbery  and  assault  is  waived  by 
failure  to  demur.  State  v.  Carlson,  39 
Oregon  19. 

1939.  1.  Richards  v.  Com.,  67  S. 
W.  Rep.  818,  24  Ky.  L.  Rep.  14.  See 
also  Duffy  v.  State,  154  Ind.  250. 


Vot  Ouilty. —  State  v,  Atkins,  12a  Iowa 
161 ;  State  v.  Coffee,  158  Mo.  568. 

An  Ondssion  to  Instruot  that  a  convic- 
tion for  larceny  is  proper  under  an 
information  for  robbery  is  error.  State 
V.  Dengel,  24  Wash.  49.  But  if  re- 
quested by  the  defendant  and  acquiesced 
in  by  the  state,  omission  to  charge 
on  included  offenses  is  not  ground  for 
reversal.    State  v,  Stanley,  109  Iowa  142. 

8.  See   People   v.   Wilson,    135    Cal. 

331. 

6.  Bradshaw  v.  State,  44  Tex.  Crim. 
222  (assuming  controverted  facts). 

Direetion  of  Yerdiet.  —  Where  there  is 
no  evidence  to  support  the  indictment 
it  is  error  to  refuse  an  instruction  to 
find  for  the  defendant.  Jones  v.  Com., 
(Ky.  1900)  57  S.  W.  Rep.  472. 

1933.  1.  State  v.  West,  157  Mo. 
309. 

Failure  to  Charge  as  to  Intent.  —  In 
an  instruction  defining  robbery,  the  use 
of  the  words  "  wilfully,  feloniously,  and 
violently  "  in  describing  the  offense  will 
not  cure  the  error  of  failing  to  charge 
on  the  intent.  State  v.  McLain,  159 
Mo.  340. 

The  Word  "Felonious''  need  not  be 
used  or  defined  in  the  instructions  on 
the  part  of  the  state.  State  v.  Row- 
land, 174  Mo.  373. 

Manner  of  Taking.  —  The  question 
whether  the  taking  was  by  violence  or 
by  putting  in  fear  is  properly  submitted 
to  the  jury,  where  violence  accompanied 
the  taking.  King  v.  Com.,  76  S.  W. 
Rep.  341,  25  Ky.  L.  Rep.  713. 

8.  State  V.  Dengel,  24  Wash.  49 
Iquoting  18  Encyc.  op  Pl.  and  Pk. 
1233] ;  Duffy  V,  State,  154  Ind.  250. 

4.  A  Convietion  for  Assault  with  Intent 


Instruetion  to  Find  Defendant  Guilty  or    to  Sob  may  be  had  under  an  indictment 
Supp.  Pl.  &  Pr.— 46  721 
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1334,     OeMral  Y«rdiet  of  Guilty.  —  See  notes  2,  3. 


for  robbery.  Cook  v.  State,  134  Ala. 
137;  Rambo  v.  State,  134  Ala.  71  (hold- 
ing that  "  a  conviction  may  be  had  for 
larceny  or  for  an  attempt  to  rob,  or 
for  an  assault,  or  for  an  assault  and 
battery,  if  committed ") ;  State  v. 
Franklin,  (Kan.  1904)  77  Pac.  Rep. 
588;  People  V,  Blanchard,  (Mich.  1904) 
98  N.  W.  Rep.  983.  See  also  Evans 
V-  State,  (Tex.  Crim.  1904)  80  S.  W. 
Rep.  374. 
1334.    S.  AMavll  with  Iiit«iit  to  Bob 


being  an  independent  crime  created  by 
statute  without  degrees,  a  verdict  of 
conviction  need  not  designate  the 
degree  of  the  offense.  State  v.  Roberts, 
67  Kan.  631. 

8.  If  One  of  tlio  Coiuts  Is  Snitained  by 
tho  STidtaoe  and  the  other  is  not,  the 
jury  may  find  a  verdict  of  guilty  on 
the  first  count;  and  the  court  is  not 
authorized  to  instruct  the  jury  to  find 
the  defendant  not  guilty  on  the  other 
count     Dorsey  v.  State,  134  Ala.  553. 
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1336.  L  AUTHOBITT  TO  ADOPT  RuLEB  —  2.  State  Courts.— 
-  See  note  2. 

1337.  Higher  and  Subordinate  Conrti.  —  See  note  I. 

1338.  8.  Federal  Courts  —  Bolea  in  Equity  and  AdnOralty.  —  See 

note  I. 

1339.  IL  Validity  of  Sules  iv  Relation  to  Fabtioulab 
Subjects —  1.  Rules  in  Contravention  of  Common  Law  or  Statute  — 
a.  In  General.  —  See  note  4. 

1346.  7.  Form  of  Fleadings,  Briefs,  and  Stipulations  —  Brieft  and 
Btipolatlons.  —  See  note  I. 

8.  Requiring  Affidavit  of  Defense.  —  See  note  2. 

1347.  9.  Trial  by  Jury.  —  See  note  2. 
1354.    16.  Appellate  Frocedure.  —  See  notes  i,  3. 


1936.  2.  In  Texas.  —  Fidelity,  etc., 
Co.  V,  Carter,  23  Tex.  Civ.  App.  359, 
supporting  Texas  Land  Co.  v,  Williams, 
48  Tex.  602,  and  Haley  v.  Davidson, 
48  Tex.  615,  cited  in  the  original*  note. 

1937.  1.  In  Mlohigan  the  Circuit 
Court  has  no  power  to  establish  a  rule 
for  the  dismissal  of  appeals  for  want 
of  prosecution,  even  though  the  Supreme 
Court  has  not  provided  a  rule  on  the 
subject.  Detroit,  etc.,  R.  Co.  v.  Eaton 
Circuit  Judge,  128  Mich.  495,  approv- 
ing Willis  V,  Gimbert,  27  Mich.  91, 
stated  in  the  original  note,  and  dis- 
cussing generally  the  effect  of  the 
power  vested  in  the  Supreme  Court  to 
establish  rules.  See  also  Van  Ben- 
schoten  v,  Fales,  126  Mich.  176. 

In  Few  York  the  Appellate  Division 
in  each  department  is  empowered  by 
General  Practice  Rule  83  to  make  such 
further  rules  as  may  seem  to  be  neces- 
sary. Francis  v.  Watkins,  72  N.  Y. 
App.  Div.  15.  And  the  board  of  jus- 
tices of  the  Municipal  Court  of  the 
City  of  New  York  is  empowered  by 
the  New  York  city  charter,  §  1375, 
to  make  reasonable  rules  to  regulate 
the  hours  and  the  order  of  business 
iu  such  court.  Matter  of  Hale,  (Supm. 
Ct.  Spec.  T.)   32  Misc.   (N.  Y.)   104. 

In  Pennsylvaniathe  Supreme  Court  has 


cases.    Shamokin,  etc.,  Light,  etc.,  Co. 
V,  John,  18  Pa.  Super.  Ct  498. 

]33§.  1.  The  Planet  Venus,  113 
Fed.  Rep.  387. 

1339.  4.  Hopper  v,  Mather,  104 
111.  App.  309. 

1246.  1.  Dolan  v.  Stone,  63  Kan. 
450. 

2.  InPennflyWania. — In  support  of  the 
first  proposition  of  the  original  note 
see  Helfrich  v,  Greenberg,  206  Pa.  St. 
5x6. 

1347.  8.  Seferenee  of  Caae  to  Auditor. 
—  Rule  46  of  the  common-law  rules 
of  the  Supreme  Court  of  the  District 
of  Columbia,  permitting  the  reference 
of  accounts  to  an  auditor,  does  not 
violate  the  right  of  trial  by  jury,  as 
the  jury  still  has  a  right  to  pass  upon 
the  auditor's  accounts.  Simmons  er. 
Morrison,  13  App.  Cas.  (D.  C.)  161. 

1354.  1.  See  Shamokin,  etc.,  Light, 
etc.,  Co.  V.  John,  18  Pa.  Super.  Ct,  498. 

8.   Smith  V.  Guckenheimer,  42  Fla.  i. 

Beqniring  Printed  Ahstraets. —  It  is 
within  the  power  of  the  court  to  require 
the  record  that  is  to  be  used  on  appeal 
to  be  printed.  Du  Bois  v.  New  York, 
(C  C.  A.)   128  Fed.  Rep.  418. 

Bole  Beqniring  Marginal  Notes.  —  See 
State  V.  Van  Cleave.  157  Ind.  608. 

A  Bole  Beqniring  Beferenoe  to  Pages 


power  to   make   rules  to   regulate   the     and  Marginal  Numbers  in  that  portion  of 
procedure  of  the  lower  courts  in  equity     the  transcript  which  contains  the  evi- 
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1955,     Bait  Btquiriag  Speoiflo  AwigiuMxiti  of  Bmr.  * —  See  note  4. 

1357,     18.  MiaceUaneoiis  Bulei.  —  See  note  i. 
1961.    y.  Pboof  —  See  note  i. 

1969.     VL  COVSTBUCTIOH  —  lilMna  Cknrtnwtioii.  —  See  note  2. 
196S.     BMh  Oourt  Ii  Batt  Jndgt  of  BoIm  Which  It  Em  Adopted.  —  See 
note  I. 

Vn.  EvroBGEMBBT  —  1.  Penalties  fbr  Vonoompliance. 

—  See  note  2. 
1964.    See  note  i. 

1967.    Ym.  DiSPEBsnre  with  Rvlbs  —  1.  In  OeneraL  —  See 
notes  2,  3. 

Oenenl  Prlnoiplii  to  Bo  DorlTOd  from  Thoto  OoBlHotfiig  Doeiiiono. 

—  See  note  4. 

1969.     S.  Particular  Rules  —  BuIm  Whieh  Should  Hot  Bo  tupondod. 

—  See  note  5. 

dence   involved   in    an    assignment   of  required  by  the  rules.    Du  Hois  v.  New 

error    is    valid.    Murray    v.    Montana  York,  (C.  C.  A.)  128  Fed.  Rep.  418. 

Lumber,  etc.,  Co.,  25  Mont.  14.  Whoro  Bulo  Baqviring  KArgtikal  Hetts 

1M5.    4.     Hoodless     v.     Jemigan,  on  Tnuueript.  —  See  Murray  v.  Montana 

(Fla.  X903)  35  So.  Rep.  656.  Lumber,  etc.,  Co.,  25  Mont.  14. 

1M7.    1.  AFpUofttion  for  Spodal  Find-  1M4.    L  Euling  of  Trial  Court  Bo- 

ingi  and  Ooaelniioiks.  —  It  is  within  the  vorMd  —  Bzooptioiial  Gaio.  —  Where   a 

power  of  the  District  Courts  in  Kansas  rule  of  court  provided  that  the  plaintiff 


to  make  a  rule  that  an  application  for 
special  findings  of  fact  and  conclusions 
of  law  must  be  made  at  the  commence- 
ment of  the  trial.  Schuler  v,  Collins, 
63  Kan.  373. 

niing  of  Bepoiitioni.  —  It  is  within 
the  power  of  the  court  to  make  a  rule 
that  all  depositions  to  be  used  on  the 
trial  of  a  case  must  be  filed  with  the 
clerk.  Carr  v,  Adams,  (N.  H.  1899)  45 
Atl.  Rep.  1084. 

IMl.  1.  Proof  by  Affldavit—Booord. 
—  In  Illinois  a  rule  of  a  lower  court 
cannot  be  considered  on  appeal  unless 
it  is  embodied  in  the  record,  and  the 
nonexistence  of  a  rule  must  be  proved 
by  the  testimony  of  the  clerk  of  the 
lower  court.  Hughes  v.  Humphreys, 
103  111.  App.  194. 

1M9.  S.  Jackson  v,  Lemler,  (Miss. 
1903)  35  So.  Rep.  306. 

1963*  1.  Simmons  v.  Morrison,  13 
App.  Cas.  (D.  C.)  161 ;  Roberts  v,  Kuhrt, 
X19  Ga.  704. 

%,  Failnro  to  Obiorvo  Bvleo  Bogordlng 
Transerlpt.  —  In  support  of  the  second 
paragraph  of  the  original  note  see  State 
V.  Van  Cleave,  157  Ind.  608. 

The  United  States  Circuit  Court  has 
power  to  overrule  a  bill  of  exceptions 
where   the   record   is   not   printed   as 


must  file  with  his  petition  an  abstract 
of  title  in  suits  affecting  the  title  to 
land,  on  appeal  it  was  held  that  the 
trial  court  could  punish  nonobservance 
of  the  rule  by  the  infliction  of  a  suit- 
able penalty,  but  that  it  was  an  abuse 
of  discretion  to  exclude  entirely  a  deed 
that  the  plaintiff  offered  as  evidence 
of  his  title.  Pelz  v.  Bollinger,  180  Mo. 
253. 

1367.  8.  National  Bank  v.  De- 
twiller,  8  Pa.  Dist.  515. 

8.  District  of  Columbia  v.  Roth,  18 
App.  Cas.  (D.  C.)  547 ;  Talty  9.  District 
of  Columbia,  20  App.  Cas.  (D.  C)  489; 
Hopper  V,  Mather,  104  111.  App.  309; 
Klinesmith  v.  Van  Bramer,  104  111.  App. 
384;  Rio  Grande  Irrigation,  etc,  Co. 
V.  Gildersleeve,  174  U.  S.  603. 

4.  Lewis  V,  Jones,  10  Kulp  (Pa.)  32; 
Washington  Bank  v,  Horn,  24  Wash. 
299. 

In  Bow  York  it  has  been  said  that  the 
general  rules  of  practice  adopted  by 
the  Supreme  Court  pursuant  to  Code 
Civ.  Pro.  N.  Y.,  5  17,  have  the  validity 
of  statute  law,  and  cannot  properly  be 
departed  from.  Smith  v.  Warringer, 
(County  Ct.)  41  Misc.  (N.  Y.)  94. 

1960.  6.  Contra,  Dolan  v.  Stoat, 
63  Kan.  450. 
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4.    I.  Blectioh   of   Bbmsbieb  — 1.    Of  Vendor  — ^i.    When 

Title    Has    Not    Passed  —  (i)  Action  far  Datnages.  —  See 
note  I. 

(2)  Action  for  Price.  —  See  note  2. 

{(•     See  note  i. 

6,    (4)  Title  Reserved  until  Payment,  —  See  notes  5,  7,  8. 

y.    See  note  i. 

b.  When  Title  Has  Passed  —  (i)  Action  for  Price.  — 
See  note  5. 

8.    BalM  on  Credit.  —  See  notes  i,  2. 

••    (2)  Fraud.  —  See  notes  4,  5,  6. 


4.  1.  Deutsch  v,  Dunham;  (Ark. 
1904)  78  S.  W.  Rep.  767;  Oklahoma 
Vinegar  Co.  v.  Carter,  116  Ga.  140; 
Mountain  City  Mill  Co.  v.  Butler,  109 
Ga.  469 ;  Backes  v.  Black,  (Neb.  1903) 
97  N.  W.  Rep.  321 ;  National  Cash 
Register  Co.  v.  Schmidt,  48  N.  Y.  App. 
Div.  472;  Herring- Hall-Marvin  Co.  v. 
Smith,  43  Oregon  315;  Huguenot  Mills 
V,  Jempson,  (S.  Car.  1904)  47  S.  E. 
Rep.  687;  American  Hide,  etc.,  Co.  v. 
Chalkley,  loi  Va.  458;  Star  Brewery 
Co.  V.  Horst,  (C.  C.  A.)  120  Fed.  Rep. 
246. 

9.  Marion  Mfg.  Co.  v.  Harding,  155 
Ind,  648;  John  Deere  Plow  Co.  v,  Gor- 
man, 9  Kan.  App.  675 ;  McCormick 
Harvesting  Mach.  Co.  v,  Balfany,  78 
Minn.  370;  National  Cash  Register  Co. 
V,  Schmidt,  48  N.  Y.  App.  Div.  472; 
Star  Brewery  Co.  v.  Horst,  (C.  C.  A.) 
T20  Fed.  Rep.  246.  See  also  American 
Hide,  etc.,  Co.  v.  Chalkley,  loi  Va. 
458. 

5.  1.  Hass  V,  Pettingill,  (Supm.  Ct. 
App.  T.)  29  Misc.  (N.  Y.)  318;  Ideal 
Cash  Register  Co.  v.  Zunino,  (Supm. 
Ct.  App.  T.)  39  Misc.  (N.  Y.)  311; 
Cragin  v.  O'Connell,  50  N.  Y.  App. 
Div.  339 ;  Henry  H.  Schott  Co.  v.  Stone, 
35  Wash.  252. 

In  Georgia  the  vendor,  after  the  pur- 
chaser refuses  to  take  and  pay  for  the 
goods,  may  in  an  action  recover  the 
price  of  the  goods,  where  it  appears 
that  after  default  of  the  purchaser  he 
stored  and  retained  them  for  such  pur- 


chaser. Oklahoma  Vinegar  Co.  v.  Car- 
ter, 116  Ga.  140;  Mountain  City  Mill 
Co.  V.  Butler,  109  Ga.  469. 

6.  5.  Page  v,  Urick,  31  Wash.  601. 

7.  Turk  V.  Camahan,  25  Ind.  App. 
125 ;  Herring- Hall-Marvin  Co.  ».  Smith, 
43  Oregon  315,  rehearing  denied  43 
Oregon  324;  Jaeggli  v,  Phears,  30  Tex. 
Civ.  App.  212. 

S.  Moultrie  Repair  Co.  v.  Hill,  120 
Ga.  730. 

7.  1.  Alden  v.  Dyer,  (Minn.  1904) 
99  N.  W.  Rep.  784;  Herring-Hall- 
Marvin     Co.     v.     Smith,     43     Oregon 

315. 

S.  Hildebrand  v.  Sattley  Mfg.  C6.,  25 
Ind.  App.  2x8. 

9.  1.  Pusey,  etc.,  Co.  v.  Dodge,  3 
Penn.  (Del.)  63. 

2.  Credit  Obtained  by  Fraud.— Heil- 
bronn  v.  Herzog,  165  N.  Y.  98;  Crown 
Cycle  Co.  v.  Brown,  39  Oregon  285. 

9.  4.  Bangs  Milling  Co.  v.  Bums, 
152  Mo.  350;  Chadron  First  Nat.  Bank 
V.  Tootle,  59  Neb.  44;  Heilbronn  v. 
Herzog,  165  N.  Y.  98 ;  Dow  v.  Deissner,, 
105  Wis.  385.  See  also  Wear-Boogher 
Dry  Goods  Co.  v.  Crews,  23  Tex.  Civ. 
App.  667. 

5.  Chadron  First  Nat.  Bank  v.  Tootle, 
59  Neb.  44;  Heilbronn  v.  Herzog,  165 
N.  Y.  98.  See  also  Wear-Boogher  Dry 
Goods  Co.  V,  Crews,  23  Tex.  Civ.  App. 
667. 

6.  Beplevln.  —  Bangs  Milling  Co.  v. 
Bums,  152  Mo.  350;  Heilbronn  v.  Her- 
zog, 165  N.  Y.  98;  Wear-Boogher  Dry 
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1©.     See  note  i. 

AlternAtlve  and  Ineoniittent  Btmedies.  —  See  note  $. 

13.  2.  Of  Vendee  —  *.  After   Obtaining  Possession. — 

See  notes  i,  3,  4,  5. 

14.  n.  AcTiOK  FOB  Pbice  — 2.  Declaration  or  Complaint  — 

a.  Common  Counts— (i)  In  General — Exoentad  GontTMt.  —  See 

note  7. 

15.  See  note  i. 

If  Contraot  It  81111  BzMiitory.  —  See  note  2. 

(2)  Goods  Sold  and  Delivered  —  DeliTory  SiMntiAL  —  See 


16. 

note  I. 
18. 
90. 
35. 


Prloe  Other  than  Money.  —  See  note  4. 

(3)  Goods  Bargained  and  Sold  —  Oeneral  Bnle.  —  See  note  4. 

b.  Declaration  on  Account  Annexed  —  tnflsienej  of 

4eoonnt  Annexed.  —  See  note  2. 

c.  Particular  Averments  —  (i)  Form  and  Sufficiency 
in  General,  —  See  note  4. 


Goods  Co.  V,  Crews,  23  Tex.  Civ.  App. 

667. 

10.  1.  Trover.  —  Standard  Sewing 
Mach.  Co.  V.  Alexander,  (S.  Car.  1904) 
47  S.  E.  Rep.  711. 

Waiver  of  Tort  and  Bait  in  Annrnpsit. 
—  Crown  Cycle  Co.  v.  Brown,  39 
Oregon  285. 

6.  John  H.  Hibben  Dry  Goods  Co. 
I'.  Hicks,  26  Ind.  App.  646 ;  Bangs 
Milling  Co.  v.  Bums,  152  Mo.  350; 
Chadron  First  Nat.  Bank  v.  Tootle,  59 
Neb.  44.  See  also  Wear-Boogher  Dry 
Goods  Co.  V.  Crews,  23  Tex.  Civ.  App. 
667.  And  see  generally  Election  of 
Remedies. 

la.  1.  Frith  V,  Hollan,  133  Ala.  583  ; 
Ellis  V.  Riddick,  (Tex.  Civ.  App.  1904) 
78  S.  W.  Rep.  719;  Sloan  v.  Wolf  Co., 
(C.  C.  A.)  124  Fed.  Rep.  196. 

8.  Ruby  Carriage  Co.  v.  Kremer,  (Ky. 
1904)  81  S.  W.  Rep.  251 ;  Fellows  v. 
Judge,  72  N.  H.  466 ;  Osborne  v. 
Walther,  12  Okla.  20;  Parry  Mfg. 
Co.  V.  Tobin,  106  Wis.  286 ;  Sloan 
V.  Wolf  Co.,  (C.  C.  A.)  124  Fed.  Rep. 
196. 

4.  Harrigan  v.  Advance  Thresher  Co., 
(Ky.  1904)  81  S.  W.  Rep.  261 ;  St. 
Louis  Brewing  Assoc,  v.  McEnroe,  80 
Mo.  App.  429;  Sloan  Commission  Co. 
V.  Fry,  (Neb.  1903)  95  N.  W.  Rep. 
862. 

5.  Frith  v.  Hollan,  133  Ala.  583 ; 
Bessemer  Ice  Delivery  Co.  v.  Bran- 
nen,  138  Ala.  157;  Harrigan  v.  Advance 
Thresher  Co.,  (Ky.  1904)  81  S.  W.  Rep. 
261 ;  Queen  City  Glass  Co.  v.  Pittsburg 


Clay  Pot  Co.,  97  Md.  429;  Nnv  Bird- 
sail  Co.  V.  Keys,  99  Mo.  App.  458;  St. 
Louis  Brewing  Assoc,  v.  McEnroe,  80 
Mo.  App.  429 ;  Sloan  Commission  Co.  v. 
Fry,  (Neb.  1903)  95  N.  W.  Rep.  862; 
Osborne  v.  Walther,  1 2  Okla.  20 ;  Parry 
Mfg.  Co.  V.  Tobin,  106  Wis.  286. 

14.  7.  Vanderbeek  v.  Francis,  75 
Conn.  467 ;  Pusey,  etc.,  Co.  v.  Dodge,  3 
Penn.  (Del.)  63. 

15.  1.  Pusey,  etc.,  Co.  v.  Dodge,  3 
Penn.  (Del.)  63. 

9.   Bullock  V.   Weberroth,   lax   Mich. 

293. 

16.  1.  Greenleaf  v,  Gallagher,  93 
Me.  549 ;  Greenleaf  v.  Hamilton,  94 
Me.  118;  McCormick  Harvesting  Mach. 
Co.  V.  Balfany,  78  Minn.  370 ;  Harding 
V,  Elliott,  47  N.  Y.  App.  Div.  624; 
Consolidated  Car  Heating  0>.  v.  Kahn, 
(Supm.   Ct.  App.  T.)   84  N.  Y.  Supp. 

919. 

1§.  4.  Pusey,  etc.,  Co.  v.  Dodge, 
3  Penn.  (Del.)  63. 

30.  4.  Greenleaf  v,  Gallagher,  93 
Me.  549;  Pusey,  etc.,  Co.  v.  Dodge,  3 
Penn.  (Del.)  63. 

35.  2.  Befiniteneee  and  Certainty.— 
In  Brierre  v.  Cereal  Sugar  Co.,  102  Mo. 
App.  622,  an  account  in  the  following 
form  was  held  to  be  sufficient :  "  St 
Louis,  Mo.,  October  3,  1901.  Cereal 
Sugar  Company,  St.  Louis,  Mo.,  To 
Theo.  Brierre's  Sons,  Dr.,  31,874  lbs. 
$4-95.  $1,577-76." 

4.  Form  and  Snfflcieneyin  Oenenl. — 
Steelton  Planing  Mills  Co.  v,  Kunkel, 
20  Pa.  Super.  Ct.  72. 
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96. 

98. 
39. 
SO. 
31. 


Preoedent. 

33. 
34. 

36. 

Denial 
note  3. 

3T. 


2)  Averment  of  Indebtedness,  —  See  note  2. 

3)  Averment  of  Sale  —  (c)  Price.  —  See  note  3. 
e)  Bequest  of  BefezUkuit.  —  See  note  3. 

4)  Averment  of  Promise  to  Pay,  —  See  note  2. 
Averment  of  Value.  —  See  note  2. 

Averment  of  Nonpayment  or  Breach.  —  See  note  3. 

Averment  as  to  Performance  by  Plaintiff — Conditloiie 
—  See  note  2. 
Delivery.  —  See  note  3. 
See  note  i. 
Tender  or  Beadineei  to  Perform.  —  See  note  2. 

3.  Plea  or  Answer  —  b.  General  Issue  and  General 

—  (l)  Statement  of  Rules  —  Under   e^eral   Iisue.  —  See 

General  Denial.  —  See  note  4. 
Hew  Matter.  —  See  note  2. 


36.  8.  Donald  v.  Gearhardt,  (Supm. 
Ct.  Spec.  T.)  42  Misc.  (N.  Y.)  269. 

9§«  8.  Jaques  v.  Dawes,  (Neb.  1902) 
92  N.  W.  Rep.  570. 

39.  8.  Ware  v.  Long,  24  Ky.  L. 
Rep.  696,  69  S.  W.  Rep.  797. 

30.  8.  Compare  Ware  v.  Long,  69>S. 
W.  Rep.  797,  24  Ky.  L.  Rep.  696,  hold- 
ing that  though  a  petition  was  insufficient 
for  failure  to  allege  a  promise  to  pay, 
the  defect  was  cured  by  an  answer 
which  put  such  promise  in  issue. 

31.  8.  Allegation  of  Agreed  Price  — 
Quantum  Valebat.  —  Where  the  com- 
plaint alleges  that  the  goods  were  sold 
"  at  and  for  prices  mutually  agreed 
upon,"  it  declares  upon  an  express  con- 
tract, and  does  not  authorize  a  recovery 
upon  a  quantum  valebat.  Vedder  v. 
Leamon,  70  N.  Y.  App.  Div.  252. 

8.  Donald  v.  Gearhardt,  (Supm.  Ct. 
Spec.  T.)  42  Misc.  (N.  Y.  269),  wherein 
the  court  said :  "  The  rule  is  that  where 
the  action  is  founded  upon  a  contract, 
obligation,  or  duty  of  the  defendant, 
the  very  gist  and  essence  of  the  cause 
of  action  is  the  breach  thereof  by  the 
defendant,  and,  unless  a  breach  is 
alleged,  no  cause  of  action  is  shown." 

33.  8.  Tichenor  v,  Newman,  186  111. 
264. 

33*  8.  Fairbanks  v.  Midvale  Min., 
etc.,  Co.,  105  Mo.  App.  644 ;  Jaques  v, 
Dawes,  (Neb.  1902)  92  N.  W.  Rep.  570 ; 
F.  C.  Austin  Mfg.  Co.  v.  Colfax  County, 
(Neb.  1903)  93  N.  W.  Rep.  145. 

34,  1.  Averment  of  Delivery  to  Defend- 
ant, Proof  of  Delivery  to  Third  Penon.  — 
Without   any   allegation    of    agency   in 


his  complaint,  the  plaintiff  can  show, 
in  an  action  for  goods  sold  and  deliv- 
ered to  the  defendant,  that  they  were 
obtained  by  an  agent  of  the  defendant. 
Wagener  v,  Kirven,  56  S.  Car.  126. 

8.  F.  C.  Austin  Mfg.  Co.  v.  Colfax 
County,  (Neb.  1903)  93  N.  W.  Rep.  145. 

Sufficieney  of  Averment.  —  An  aver- 
ment that  the  plaintiffs  sold  goods, 
wares,  and  merchandise  of  the  value 
and  at  the  agreed  price,  and  that  the 
defendants  promised  and  agreed  to  pay 
for  them,  but  failed  to  pay  the  amount 
agreed  upon,  or  any  part  thereof,  is 
sufficient.  Butler  v,  Hirzel,  87  N.  Y. 
App.  Div.  462. 

36.  8.  Premature  Action.— In  Water- 
house  V,  Levine,  182  Mass.  407,  the 
defense  that  the  goods  were  bought 
upon  a  credit,  not  expired  when  the 
suit  was  begun,  was  held  to  be  admis- 
sible under  the  general  issue. 

4.  Issuee  and  Proof  under  Oeneral  Denial. 
—  Under  a  general  denial  the  defendant 
may  show  that  the  contract  was  can- 
celed after  the  date  of  delivery,  and 
before  the  goods  were  shipped,  Wilson 
V,  J.  H.  Flickinger  Co.,  76  N.  Y.  App. 
Div.  399,  or  that  the  order  was  not 
accepted  upon  the  terms  proposed,  and 
that  there  was  no  delivery  of  the  goods 
sold,  Humphrey  v,  Timken  Carriage  Co., 
12  Okla.  413. 

37.  8.  Defensee  that  Vuit  Be  8pe- 
oially  Pleaded.  — An  account  stated  is 
an  affirmative  defense  and  must  be 
pleaded.  Rishel  v,  Weil,  (Supm.  Ct. 
App.  T.)  31  Misc.  (N.  Y.)  70. 

A  breach  of  warranty  that  the  article 
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38.    c.  Denial  of  Indebtedness.  —  See  note  6. 
39*    See  note  i. 

VMti  of  8ato  and  JMItwj,  —  See  note  2. 

See  note  i. 

/.     Failure  of  Consideration  —  (2)  Misreprfsenta- 

tions  and  Breach  of  Warranty  —  (a)  In  GenwaL  —  See  note  8. 
49.     (b)  XiirepraMntatioiii.  —  See  note  2. 
Iigory  to  Dofoadant.  —  See  note  2. 
(o)  Warraatioa.  —  See  note  3. 
See  note  5. 

(d)  Dofoeu  or  Broaoh.  —  See  note  2. 
Bofulta  of  Dofooti.  —  See  note  i. 
(0)  BoMiMlon  and  Botim.  -—  See  notes  3^  4. 
Whore  It  U  Averrod  that  Article  la  Worthloii.  —  See  note  5. 

g.  Affidavits  of  Defense.  —  See  note  2. 


40. 
41. 


43. 

44. 
49. 

4r. 


48. 


■old  would  do  and  perfonn  service  in 
a  certain  way  cannot  be  shown  under 
a  general  denial.  Garvey  v,  Hauck,  85 
Mo.  App.  14. 

Failure  of  the  goods  to  correspond 
in  quality  to  the  sample  must  be 
specially  pleaded.  Weil  v.  Unique 
Electric  Device  Co.,  (N.  Y.  City  Ct. 
Gen,  T.)  39  Misc.  (N.  Y.)  527. 

3§.  6.  See  Wheeler  Condenser,  etc., 
Co.  V,  R.  G.  Packard  Co.,  83  N.  Y. 
App.  Div.  288,  wherein  allegations  of 
the  complaint  were  held  to  be  admitted 
by  a  failure  to  deny  them  in  the 
answer. 

39.  1.  Guenther  v.  American  Steel 
Hoop  Co.,  76  S.  W.  Rep.  419,  25  Ky. 
L.  Rep.  795. 

8.  SoAdeney  of  Denial.  — Where  a 
complaint  alleges  an  indebtedness  for 
goods  sold  and  delivered,  the  words 
"  sold  and  delivered "  import  but  one 
act,  and  a  denial  of  that  act  in  the 
conjunctive  raises  an  issue.  Feldraan 
V,  Shea,  6  Idaho  717. 

40.  1.  Hardenburgh  v.  Fish,  61  N. 
Y.  App.  Div.  333. 

41.  8.  Smith  v.  Borden,  160  Ind. 
223;  Ellis  V.  Riddick,  (Tex.  Civ.  App. 
1904)  78  S.  W.  Rep.  719;  Crompton, 
etc.,  Loom  Works  v.  HoflFman,  5  Ont. 
L.  Rep.  554.  Compare  Sloan  Commis- 
sion Co.  V,  Fry,  (Neb.  1903)  95  N.  W. 
Rep.  862. 

43.  2.  Fairbanks  v.  Baskett,  98  Mo. 
App.  S3. 

43.  8.  Bessemer  Ice  Delivery  Co.  v. 
Brannen,  138  Ala.  157. 

8.  Smith  V,  Borden,  160  Ind.  223 ; 
Piano  Mfg.  Co.  v.  Richards,  86  Minn. 
94. 


The  Amount  of  Damages  should  be 
averred.  Bessemer  Ice  Delivery  Co.  v. 
Brannen,  138  Ala.  157;  Troy  Grocery 
Co.  V.  Potter,  139  Ala.  359;  Kenney  v. 
Bevilheimer,  158  Ind.  653. 

44.  6.  Smith  v.  Borden,  160  Ind. 
223. 

49.  8.  Speolileatlon  of  Defscta.  — 
Troy  Grocery  Co.  v.  Potter,  139  Ala. 
359 ;  Woodruff  v.  Hensley,  26  Ind.  App. 
592;  H.  B.  Smith  Co.  v.  Williams,  29 
Ind.  App.  336 ;  Piano  Mfg.  Co.  v, 
Richards,  86  Minn.  94. 

Anawen  or  Pleas  Held  Snffident.  —  In 
Florence  Oil,  etc.,  Co.  v,  Farrar,  (C.  C. 
A.)  109  Fed.  Rep.  254,  an  answer  alleg- 
ing that  certain  engines  and  boilers 
were  of  inferior  quality,  both  of  material 
and  workmanship,  and  that  they  did  not 
conform  in  either  of  these  respects  to 
the  plaintiff's  agreement,  was  held  to  be 
specific  enough  as  to  defects. 

47.  1.  Lane,  etc.,  Co.  v.  City  Elec- 
tric Light,  etc.,  Co.,  31  Tex.  Civ.  App. 

449. 

8.  Steiger  v.  Fronhofer,  43  Oregon 
178  [citing  19  En  CYC.  of  Pl.  and  Pa. 
47] ;  Bessemer  Ice  Delivery  Co.  ». 
Brannen,  138  Ala.  157;  Troy  Grocery 
Co.  V.  Potter,  139  Ala.  359;  Sloan  Com- 
mission Co.  V,  Fry,  (Neb.  1903)  95  N. 
W.  Rep.  862.  Compare  Osborn  v.  Amer- 
ican Ink  Co.,  (Supm.  Ct.  App.  T.)  29 
Misc.  (N.  Y.)  648. 

4.  American  Watch  Tool  Co.  v.  Reed 
Mfg.  Co.,  18  Pa.  Super.  Ct.  24. 

6.  See  Smith  v.  Borden,  160  Ind.  223. 

4§.  8.  Affldayita  Held  Sufficient.— 
See  generally  Wilson  v.  Phoenix  Iron 
Co.,  1 98  Pa.  St.  416;  Brainerd  r.  Davis, 
21   Pa.  Super.  Ct.  599;  Howland  Pulp 
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49.    See  notes  i,  2. 

h.  Inconsistent  Defenses.  —  See  note  3. 
fiO.    4.  Beply.  —  See  note  2. 

6.  Province  of  Court  and  Jury.  —  See  note  6. 
SI.     See  notes  2,  4,  5,  7. 

6.  Instmotions  —  b.  Invading    Province  of  Jury  — 

Time  of  DellTory.  —  See  note  12. 

S9.     Asinmptio]!  of  Vrou.  —  See  note  I. 

54.    c.  Requests  for  Instructions.  —  See  note  4. 

Sff.    d.  Elements  and  Requisites  —  saidng  on  iMues  and  tm- 

donoe.  —  See  notes  i,  2,  4. 


Co.  V,  Jessup,  etc.,  Paper  Co.,  21  Pa. 
Super.  Ct.  495 ;  Eastern  Forge  Co.  v. 
Baizley,  21  Pa.  Super.  Ct.  504;  Friel 
V,  Custer,  23  Pa.  Super.  Ct.  466 ;  White 
V,  Safe  Harbor  Match  Co.,  106  Fed. 
Rep.  109;  Simpson  v.  Karr,  22  Pa. 
Super.  Ct.  8;  Ken  worthy  v.  Hirst,  124 
Fed.  Rep.  995. 

For  Affidavits  Hold  to  Bo  Insnffioiont 
see  Tarlo  v.  Schwerdfeger,  18  Pa.  Super. 
Ct.  368;  Twining  v.  Roberts,  16  Pa. 
Super.  Ct.  4;  Genesee  Paper  Co.  v. 
Bogert,  23  Pa.  Super.  Ct.  23 ;  Deacon 
V.  Uhlman,  21  Pa.  Super.  Ct.  381 ;  Weed 
V,  Weinberger,  12  Pa.  Super.  Ct.  12. 

49.  1.  Gausler  v.  Bridges,  13  Pa. 
Super.  Ct.  646;  Arons  v,  Kopf,  21  Pa. 
Super.  Ct.  123 ;  Tunis  Lumber  Co.  v. 
Hen  wood  Co.,  18  Lane.  L.  Rev.  115. 

Affidavit  Bad  for  Uncertainty.  —  An 
affidavit  in  which  it  is  averred  that 
the  defendant's  workmen  were  kept 
idle  by  reason  of  the  failure  of  the 
plaintiff  to  deliver  the  goods,  without 
stating  the  time  during  which  they 
were  kept  idle,  is  too  indefinite.  Dela- 
ware Electric,  etc.,  Co.  v,  Curran,  24 
Pa.  Co.  Ct.  505. 

2.  Fish  V.  Barr,  22  Pa.  Super.  Ct. 
131 ;  Roberts  v,  Andrews,  2^  Pa.  Co.  Ct. 

97. 

8.  Mallory  Commission  Co.  v.  El- 
wood,  120  Iowa  632,  holding,  where 
the  defendant  pleaded  failure  of  con- 
sideration and  breach  of  warranty,  that 
he  could  not  be  compelled  to  elect  be- 
tween the  defenses. 

50.  2.  See  generally  Snyder  v.  John- 
son,  (Neb:    1903)   95  N.  W.  Rep.  692. 

Beply  Hot  I>epartnre.  —  Where  the 
answer  admitted  the  purchase  of  the 
goods  and  the  original  indebtedness, 
but  alleged  suitisfaction  and  payment  by 
the  conveyance  of  a  mine  to  the  plain- 
tiff, a  reply  admitting  the  conveyance, 
but  altegnng  that  the  plaintiff  was  in- 


duced to  enter  into  such  agreement  hy 
the  false  and  fraudulent  representa- 
tions of  the  defendant,  was  held  not  to 
be  bad  for  departure.  Jamieson  House 
Furnishing  Co.  v.  Brainard,  16  Colo. 
App.  509. 

Where  an  answer  sets  up  a  special 
contract  and  nonexpiration  of  the  time 
for  credit  under  it,  a  reply  averring  that 
the  special  contract  was  a  nullity  is  not 
a  departure.  Crown  Cycle  Co.  v.  Brown, 
39  Oregon  285. 

6.  Greenleaf  v.  Hamilton,  94  Me.  118 
(delivery  and  acceptance) ;  Hutchinson 
V.  Doyle,  170  N.  Y.  577  (identity  of 
goods  and  breach  of  warranty). 

ftl.  2.  Howland  Pulp  Co.  v.  Jessup, 
etc..  Paper  Co.,  21   Pa.  Super.  Ct.  495. 

4.  Eastern  Forge  Co.  v.  Baizley,  21 
Pa.  Super.  Ct.  504. 

5.  Hardt  v.  Western  Electric  Co.,  84 
N.  Y.  App.  Div.  249. 

7.  Mallory  Commission  Co.  v.  Elwood, 
120   Iowa  632. 

12.  Rumsey  v.  Bessemer,  138  Ala. 
329;  Bostain  v.  De  Laval  Separator 
Co.,  92  Md.  483. 

53.  1.  Hooks  Smelting  Co.  v. 
Planters*  Compress  Co.,  (Ark.  1904)  79 
S.  W.  Rep.  1052 ;  Humptirey  v,  Timken 
Carriage  Co.,  12  Okla.  413. 

54*  4.  Danziger  v.  Pittsfield  Shoe 
Co.,  204  111.  145 ;  St.  Louis  Brewing 
Assoc.  V,  McEnroe,  80  Mo.  App.  429. 

55.  1.  Sabmitting  Qneition  Hot  In- 
volved in  lesne.  —  Mason,  etc.,  Co.  v. 
Hoover,  etc.,  Co.,  (Ky.  1899)  52  S.  W. 
Rep.  1061 ;  Ferris  v,  Marshall,  (Neb. 
1901)  96  N.  W.  Rep.  602;  Scheuer  v. 
Rosenbaum,  (Supm.  Ct.  App.  T.)  33 
Misc.  (N.  Y.)  768;  McCall  Co.  v.  Jen- 
nings, 26  Utah  459. 

2.  Withdrawing  Controverted  Issnes.  — 
McCormick  Harvesting  Mach.  Co.  v. 
Okerstrom,   114  Iowa  260. 

4.  Baling  Inatmctioni  on  Evidenoe.  — 
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SO.    Coniiitenej.  —  See  note  I. 

Xiileadin^  Initrnetions.  —  See  note  4. 

8.  Jadgment.  —  See  notes  4,  5. 
Judgment  for  Plaintiff.  —  See  note  6. 

nL  Vekdob'8  Action  fob  Daxaoes  —  1.   Dedaration  or 

Complaint  —  Averment  of  Gontnot.  —  See  notes  3,  4. 

04«     Performance  by  Plaintiff  and  Breaoh  by  Defendant.  —  See  note  I. 
Besale  After  Breach.  —  See  note  3* 

2.  Plea  or  Answer.  —  See  note  4. 

3.  Instructions.  —  See  note  i. 
IV.  Vehdob'8  Action  to  Eecoybb  Goods  —  2.  Declaration 

or  Complaint  —  FaUe  Bepresentationi.  —  See  note  i . 

69,    4.  ProYinoe  of  Court  and  Jury  —  Initmotions  —  itavd  «f 
Vendee.  —  See  note  4. 

71.    YL  Eecoybbt   bt   Tevdeb   or   Monet   Paid  —  oemmon 

Oonnts.  —  See  note  5. 


99. 
63. 


65. 
66. 
67. 
68. 


Monumental  Bronze  Co.  v.  Doty,  93 
Mo.  App.  5 ;  Fairbanks  v,  Baskett,  98 
Mo.  App.   S3. 

56.  1.  Queen  City  Glass  Co.  v, 
Pittsburg  Clay  Pot  Co.,  97  Md.  429. 

4.  Courtney  v.  William  Knabe,  etc., 
Mfg.  Co.,  97  Md.  499 ;  Heilbronn  v. 
Herzog,  165  N.  Y.  98;  McCormick  Har- 
vesting Mach.  Co.  V.  Nicholson,  17  Pa. 
Super.  Ct.  x88. 

59.  4.  Palmer  Steel,  etc.,  Co.  v. 
Heat,  etc.,  Co.,  160  Ind.  232. 

6.  Barrows  v.  Wampler,  24  Ind.  App. 
472;  Turk  V.  Carnahan,  25  Ind.  App. 
125;  Herlehy  v.  Ferguson,  47  N.  Y. 
App.  Div.  1Z7' 

e.  Palmer  Steel,  etc.,  Co.  v.  Heat, 
etc.,  Co.,   160   Ind.  232. 

63.  8.  Snffloienoy  of  Complaint.  — 
Where  the  complaint  alleged  the  execu- 


not  be  alleged  to  have  been  given  to 
the  defendant.  American  Hide,  etc., 
Co.  V.  Chalkley,  101  Va.  458. 

66.  4.  Damagei  in  the  nature  of 
expenses  necessarily  incurred  because 
of  the  breach  of  a  contract,  and  trace- 
able solely  to  such  breach,  may  be 
pleaded  in  defense.  So  too  may  profits 
capable  of  exact  computation,  if  the  loss 
thereof  is  directly  due  to  the  breach  of 
the  contract,  and  if  the  damages  re- 
sulting from  such  loss  are  such  as  must 
have  been  within  the  contemplation  of 
the  parties  when  entering  into  the 
contract.     Gore    v.    Malsby,     no    Ga. 

893. 

For  an  Answer  Held  to  Be  Bad  on  de- 
murrer see  Ainsworth  v,  Roush,  109  111. 
App.  299. 

67.  1.  Where  Beaionable  Time  Ii  la 


tion  and  breach  of  the  contract,  it  was    Inue     the    jury    should    be    instructed 


held  that  an  objection  to  the  introduc- 
tion of  any  evidence  on  the  ground  of 
failure  to  state  sufficient  facts  to  con- 
stitute a  cause  of  action  was  properly 
overruled,  and  the  plaintiff,  on  the  facts 
admitted  by  the  objection,  was  entitled 
to  recover  at  least  nominal  damages. 
Zipp  V.  Colchester  Rubber  Co.,  12  S. 
Dak.  218.  See  also  Jaeggli  v.  Phears, 
30  Tex.  Civ.  App.  212. 

4.  Touart  v.  Yellow  Pine  Lumber  Co., 
128  Ala.  61,  wherein  there  was  held  to 
be  a  fatal  variance. 

64.  1.  Goff  V.  Marsden  Co.,  (Ky. 
1900)  56  S.  W.  Rep.  667 ;  Howie  v. 
Kasnowitz,  83  N.  Y.  App.  Div.  295. 

05.  3.  Notice  of  the  Plaintiff's  Elee- 
tion  to  Beeell  at  the  defendant's  risk  need 


thereon.     Soper  v.  Tyler,  73  Conn.  660. 

6S.  1.  See  Salisbury  v.  Barton,  63 
Kan.  552. 

60.  4.  Halff  V,  Wangemann,  (Tex. 
Civ.  App.   1899)   54  S.  W.  Rep.  937. 

71.  6.  See  Crooks  v,  Eldridge,  etc., 
Co.,  64  Ohio  St.  19s  [citing  19  Encyc. 
OF  Pl.  and  Pk.  71,  and  holding  that  a 
petition  to  recover  the  whole  purchase 
price  paid  for  goods  must  show  either 
that  the  goods  were  of  no  value  or  that 
the  plaintiff,  within  a  reasonable  time, 
rescinded  the  contract,  and  restored  or 
offered  to  restore  to  the  defendant  all 
of  the  goods  purchased,  so  that  the  de- 
fendant may  be  put  in  statu  quo'\ ; 
Wood  V.  Kaufman,  (Mich.  1903)  97  N. 
W.  Rep.  47,  10  Detroit  Leg.  N.  677. 
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79.     ATarring  Chronnd  of  Beoovery.  —  See  note  2. 

74.  YIL  Yevbee's  Action  FOB  Hovbeliyebt  —  2.  Declaration 
or  Complaint  —  a.  Summary  Statement  of  Essential  Aver- 
ments. —  See  note  6. 

76.    b.  Averment  of  Contract  —  conddontioB.  —  See  note  3. 

78.    d.  Averment  of  Demand.  —  See  note  2. 

e.  Averment  of  Readiness  to  Perform.  —  See  notes 

3»  4,  5. 
80.   /.  Averment  of  Damages.  —  See  note  2. 

special  Bamagei.  —  See  note  4. 

84.  VIIL  Wabbahtieb    avb     Falbe    Eepbeseetations  — 

1.  Form  of  Action  —  Where  Scienter  Gaimot  Be  Shown.  —  See  note  I. 

85.  2.  Parties  — «.  Plaintiffs.  —  See  note  i. 

87.    3.  Declaration  or  Complaint  —  a.  Averment  OF  Scienter 

—  Case  for  Falie  Warranty.  —  See  note  I. 

89.  Action  Hot  Founded  on  Warranty.  —  See  note  I. 

90.  Declaration  with  Bouble  Aepeot.  —  See  note  I. 
93.     Where  Action  Ii  in  Contract.  —  See  note  2. 

96.  d.  Averment  of  Sale  and  Warranty  —  (i)  In 

General —  Setting  Ont  Warranty.  —  See  note  2. 

97.  See  note  i. 

98.  Implied  Warranty.  —  See  notes  2,  3. 


7d.  8.  See  Crooks  v.  Eldridge,  etc., 
Co.,  64  Ohio  St.  195. 

74,  6.  Cutting  Fruit  Packing  Co.  v. 
Canty,  141  Cal.  692,  which  case  is  to 
the  same  effect  as  Miles  v.  Miller,  12 
Bush  (Ky.)  135,  stated  in  the  original 
note. 

76.  S.  Contra  in  regard  to  assign- 
able contracts  importing  a  consideration 
under  statutory  provisions  in  Indiana. 
Magic  Packing  Co.  v.  Stone-Ordean 
Wells  Co.,  158  Ind.  538. 

78,  8.  Crystal  Palace  Flouring  Co. 
V.  Butterfield,  15  Colo.  App.  246;  Pakas 
V,  HoUingshead,  (N.  Y.  City  Ct.  Gen.  T.) 
60  N.  Y.  Supp.  991. 

3.  Magic  Packing  Co.  v.  Stone-Ordean 
Wells  Co.,   158  Ind.  538. 

4.  Beadincie  to  Beceive  and  Pay. — 
Cinque  v.  Cassani,  43  N.  Y.  App.  Div. 

383. 

6.  Bussard  v.  Hibler,  42  Oregon  500. 

§0.  8.  Bussard  v.  Hibler,  42  Oregon 
500. 

4.  Crystal  Palace  Flouring  Co.  v.  But- 
terfield, 15  Colo.  App.  246. 

84.  1.  Case  Liee  IrreBpective  of  Scien- 
ter. —  Wood  V.  Anthony,  79  N.  Y.  App. 
Div.  III. 

85.  1.  A  Stranger  to  the  Warranty 
cannot  recover  on  the  warranty  for 
injuries  caused  by  the  bursting  of  the 


machine  warranted.     Talley  v,  Beever, 
(Tex.  Civ.  App.  1903)   78  S.  W.  Rep. 

23. 

87,  1.  Tyler  v.  Moody,  iii  Ky. 
191. 

89.  1.  Edwards  v.  Noel,  88  Mo. 
App.  434;  Van  Pub.  Co.  v.  Westing- 
house,  72  N.  Y.  App.  Div.  121 ;  Klip- 
stein  V.  Raschein,  117  Wis.  248. 

90.  1.  See  Van  Pub.  Co.  v.  West- 
inghouse,  72  N.  Y.  App.  Div.  121. 

93,  8.  Becker  v.  Atchason,  70  N.  J. 
L.  157;  Edwards  v.  Noel,  88  Mo.  App. 

434- 

06.  8.  Complainu  Held  Insnfficient  to 
Show  Warranty. —  An  allegation  that 
the  defendants  "  expressly  or  impliedly 
warranted  "  is  bad  for  ambiguity  and 
uncertainty.  Kent  v.  Halliday,  2Z  R.  I. 
182. 

07.  1.  Bepreientationi  of  Fact  as  to 
the  property  of  a  company,  its  produc- 
tiveness, and  other  conditions,  having 
relation  to  the  value  or  desirableness 
of  its  shares  as  an  investment,  may  be 
regarded  as  proper  elements  in  a  con- 
tract of  warranty  in  the  sale  thereof. 
Phillips  V.  Crosby,  69  N.  J.  L.  612. 

08.  8.  Rogers  v,  Beckrich,  46  N.  Y. 
App.  Div.  429. 

3.  Balte  r.  Bedemiller,  37  Oregon  27. 
See  also  Cleveland  Linseed  Oil  Co.  v» 
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I,  (2)  Pleading  and  Proof —  Variance.  —  See  note  2. 

lOS.   /.  Averment  of  Reliance  on  Warranty  or  Rep- 

RESENTATION  —  FUsd  BaprtMntatiou.  —  See  note  5. 

107.  h.  Averment   of   Compliance  with  Conditions 
Precedent.  —  See  note  2. 

108.  I.  Averment  of  Damages.  —  See  notes  i,  2. 

119,    6.  InBtrnctions  — a.  General  Principles  —  Bwing  on 

Ihum  and  SYidenoe.  —  See  note  4. 

114*     Contradletory,  Xltloading,  and  ArgnnMntatiTe  Xnitrnetioai.  —  See 
notes  I,  2. 

Xiror  Cored  by  Othw  Initnietlons.  —  See  note  4. 

lis.    b.  As   TO   Warranty    or  Fraud  —  wimt  coutitntM 

Warranty.  —  See  note  I. 

1 16«     In  AoUon  for  IhdM  Eoprosentationt.  —  See  note  I. 


Buchanan,  120  Fed.  Rep.  906,  57  C.  C. 
A.  498. 

99.  2.  Snbttantlal  Oonformity  to  the 
language  of  the  allegation  is  sufficient. 
Thompson  v.  Morse,  94  Me.  359. 

103.  6.  Edwards  v.  Noel,  88  Mo. 
App.  434. 

107.  8.  See  Hume  v,  Sherman  Oil, 
etc.,  Co.,  27  Tex.  Civ.  App.  366. 

lOS.  1.  Register  Gazette  Co.  v, 
Larash,  109  111.  App.  236. 

8.  Frick  Co.  v.  Falk,  8  Kan.  App. 
862,  62  Pac.  Rep.  167. 


119.  4.  McAfee  v.  Meadows,  (Tex. 
Civ.  App.  1903)   75  S.  W.  Rep.  813. 

114.  1.  Warder,  etc.,  Co.  v.  Home, 
no  Iowa  285. 

8.  Xlileading  Initmotions.—  Phillips 
V.  Vermillion,  91   111.  App.   133. 

4.  McAfee  r.  Meadows,  (Tex.  Civ. 
App.  1903)  75  S.  W.  Rep.  813. 

115.  1.  Galbreath  v.  Cames,  91 
Mo.  App.  512;  Phillips  V.  Crosby,  69  N. 
J.  L.  612. 

116.  1.  Galbreath  v.  Cames,  91 
Mo.  App.  512. 
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SATISFACTION    AND  DISCHARGE  OF 

JUDGMENTS. 

1 19.     L  EHTBT  of  SATI87 actio V  —  Bar  to  Further  Prooeadingf.  — 
See  note  4. 

ISO,     Authority  of  Clerk.  —  See  note  3. 

Entry  Hot  Judicial  Act.  —  See  note  4. 

1 33.  n.  COMPELLIKG  Ebtbt  OF  SATISFACTION  —  1.  In  General 

— a.  Power  of  Court.  —  See  note  2. 

134.  c.  Satisfaction  as  to  All.  —  See  note  5. 
d.  Grounds.  —  See  note  7. 

139.     Gronndi  Antedating  Bendition  of  Judgment.  —  See  note  I. 

2.  Application  to  Conrt  —  a.  Form  of  Application  — 

(l)  Motion  —  (a)  When  Proper.  — See  note  3. 

138.     {7)  Audita  Querela.  —  See  note  5. 

131.    (4)  Civil  Action.  —  See  notes  i,  2. 

133,     e.  Parties  — (l)   Who  May  Maintain  —  Strangera  in  In^ 
tereat.  —  See  note  4. 


119*  4«  Ebel  V.  Stringer,  (Neb. 
1905)  102  N.  W.  Rep.  466. 

130.  8.  In  Texas  the  clerk  has 
authority  in  his  official  capacity,  and 
in  the  absence  of  a  statute  expressly 
authorizing  him  to  do  so,  to  receive 
money  in  satisfaction  of  a  judgment  in 
his  office.  Roberts  v,  Powell,  22  Tex. 
Civ.  App,  311. 

Where  It  Is  Not  the  Dnty  of  the  Clerk 
to  Beceive  the  Honeyi  a  payment  of  the 
judgment  to  the  clerk,  in  the  absence  of 
authority  from  the  judgment  creditor 
to  receive  it,  is  not  a  satisfaction  of 
the  judgment.  Whitesboro  v.  Diamond, 
(Tex.  Civ.  App.  1903)  75  S.  W.  Rep. 
540.  See  also  Matusevitz  v.  Hughes,  2^ 
Mont.  212. 

4.  Strict  Compliance  with  Statute.  — 
See  Wood  v.  New  York,  44  N.  Y.  App. 
Div.  299. 

133.  S.  McDonald  v.  Holdom',  208 
111.    128;    Warren  v.   Ward,   91    Minn. 

aS4. 

134*  0.  See  Bamum  v.  Cochrane, 
139  Cal.  494,  wherein  it  was  held  that 
the  court  properly  denied  a  motion  to 
enter  satisfaction  of  a  joint  judgment 
as  against  one  of  two  defendants,  pur- 
suant to  a  release  executed  by  the  judg- 
ment creditor,  expressly  conditioned  that 


it  should  apply  only  to  the  defendant 
named,  without  releasing  or  discharging 
the  other  from  the  payment  of  the  bal- 
ance of  the  judgment. 

7.  Discharge  of  Alternative  Judgment 
in  Beplevin.  —  Marks  v.  Willis,  36  Ore- 
gon I.  See  also  Johnson  v,  Gallegos,  10 
N.  Mex.  I. 

Veceuity  of  Tendering  Coeta.  —  A 
tender  of  the  amount  of  the  judgment 
exclusive  of  the  costs  is  not  sufficient 
to  support  a  motion  to  compel  a  satis- 
faction of  record.  Stakke  v.  Chapman, 
13  S.  Dak.  269. 

135«  I.  Holdom  V.  Salomon,  108 
111.  App.  449,  affirmed  208  111.  128. 

8.  Holdom  V.  Salomon,  108  111.  App. 
449;  Warren  v.  Ward,  91  Minn.  254. 

139*    6.   Holdom   v.    Salomon,    108 
111.  App.  449. 
131.    1.   Warren  v.  Ward,  91  Minn. 

254. 

2.  Supplemental  Petition. —  In  Dunton 
V,  McCook,  120  Iowa  444,  it  was  held 
that  proceeding  by  a  pleading  denomi- 
nated a  "  supplemental  petition,"  instead 
of  a  motion,  to  discharge  a  decree,  did 
not  deprive  the  plaintiff  of  his  remedy. 

133.  4.  Any  Person  Intereited  in  a 
judgment,  having  matter  of  discharge 
which  has  arisen  since  the  judgment. 
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134.   /.  Hearing   and    Determination  —  (i)  Tried  of 

Issues  —  Imne  ai  to  Payment.  —  See  note  4. 

13S«     Affidavito  and  Coanter  AAdayiU.  —  See  note  I. 
13B.     Fall  and  Satisfactory  Proof  of  Payment.  —  See  note  I. 

1 38.  3.  Action  for  Penalty.  —  See  note  i. 

139.  in.  Yagatino  Ektbt  of  Satisfaction^-  1.  Power  in 

General  —  Conrt  of  Law  Hat  Power.  —  See  notes*  2,  3. 

140.  Jnitioe  of  Peace.  —  See  note  I. 

14a.    2.  Application  —  a.  Form  of  Application  —  when 

Aotion  Neoeesary  or  Proper. —  See  note  2. 

143.    b.  Place  of  Application.  —  See  note  i. 

c.  Notice  of  Application.  —  See  note  3. 
149.    e.  Hearing  and  Determination  —  Bemitting  Partiee 

to  Action.  —  See  note  3. 

147.    4.  OroundB  for  Vacating  —  a.  In  General.  —  See  notes 


1,4. 
148. 

149. 

note  2. 


See  note  3. 

Plaoing  Parties  in  SUtn  Quo.  —  See  note  I. 

b.  Satisfaction  under  Void  Levy  or  Sale.  —  See 


may  move  to  have  it  discharged.    Dun- 
ton  V.  McCook,  120  Iowa  444. 

Preinmption.  —  The  parties  in  whose 
favor  the  judgment  was  recovered  are 
presumed  to  be  the  owners  thereof  until 
the  contrary  is  made  to  appear.  Kittles 
V.  Williams,  64  S.  Car.  229. 

134.  4.  See  Imgard  f.  Ashley,  (N. 
Y.  City  Ct.  Gen.  T.)  37  Misc.  (N.  Y.) 
857,  holding  that  the  lapse  of  a  number 
of  years  raises  a  presumption  of  pay- 
ment, and  entitles  the  defendant  to  a 
submission  of  the  question  to  the  jury. 

135.  1.    Warren  v.  Ward^  91  Minn. 

254- 

136.  1.    Hall  V.  Sauntry,  80  Minn. 

348. 

138.  1.  The  Befnsal  to  Satisfy  Must 
Be  Wilful,  under  Rev.  Stat.  Wis.,  § 
2915,  which  is  similar  to  the  Pennsyl- 
vania statute  referred  to  in  the  text. 
Johnson  v.  Huber,  117  Wis.  58. 

139.  2.  Wand  v.  Ryan,  166  Mo. 
646;  Fox  V.  State,  63  Neb.  185;  Phila- 
delphia V.  Simon,  12  Pa.  Super.  Ct.  159. 

3.  Wand  v.  Ryan,  166  Mo.  646;  Fox 
V.  State,  63  Neb.  185. 

140.  1.  A  Justice  of  the  Kunicipal 
Conrt  of  New  York  city  has  no  authority 
to  vacate  satisfaction  pieces  filed  on 
which  judgments  have  been  regularly 
canceled  on  the  docket.  People  v.  Fitz- 
patrick,  (Supm.  Ct.  Spec.  T.)  35  Misc. 
(N.  Y.)  456. 

143.    2.    Fox  V.  State,  63  Neb.  185. 


143.     1.    Fox  V,  State,  63  Neb.  185. 

3.  Smith  V.  Kander,  85  Mo.  App.  33, 
holding  further  that  merely  mailing  no- 
tice to  a  defendant  without  the  limits 
of  the  state  is  not  sufficient. 

145.    3.    Fox  V.  State,  63  Neb.  185. 

147.  1.  Mistake.  —  Wilmer  v.  Brice, 
91  Md.  71 ;  Wand  v.  Ryan,  x66  Mo. 
646;  Philadelphia  v.  Simon,  la  Pa. 
Super.  Ct.  159. 

4.  Misrepreeentation  or  Fraud.  —  Pan- 
nell  V.  Pannell,  100  Mo.  App.  133;  Fox 
V.  State,  63  Neb.  185.  See  also  Phila- 
delphia V.  Simon,  12  Pa.  Super.  Ct.  159. 

14§.  3.  Want  of  Authority.  —  Bow- 
ersock  v.  Wickery,  61  Kan.  632. 

149.  1.  Smith  v.  Kander,  85  Mo. 
App.  33. 

Sufficiency  of  Restoration.  —  In  Fox  v. 
State,  63  Neb.  185,  it  was  held  that 
where  the  sum  due  to  each  party  has 
been  finally  determined  by  judgment 
and  no  further  judicial  ascertainment  of 
liability  is  necessary,  and  it  does  not  ap- 
pear, that  the  sum  paid  was  exempt,  or  for 
some  sufficient  reason  should  be  restored 
directly,  application  and  credit  upon  the 
judgment  is  a  sufficient  restoration. 

2.  Cope1an4  v.  Colorado  State  Bank, 
13  Colo.  App.  489. 

Judgment  Beoovered  Againit  Sheriff  — 
In  Kinports  v.  Oberholtzer,  11 1  Iowa 
744,  it  was  held  that  where  a  sheriff 
sold  attached  goods  and  an  entry  of 
satisfaction    was   made   upon    payment 
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155.    ly.  SsT-OFP  OF  JuDGHEVT  Against  Tttdohekt  —  1.  Pouer 

of  Court  —  Jurisdietion  of  Goartf  of  Law  and  Equity.  —  See  notes  1,2,  3. 
158*     Jnrifldiotion  Independently  of  Statate.  —  See  note  2. 
159*     Staying  Prooeedinge  until  Seoovery  of  Jndgment.  —  See  note  2. 
2.   Discretion  of  Court  —  Distinction  Between  Motions  and  Actions. 

—  See  note  3. 

160.  Diseretion  to  Grant  or  Befose  Hotion.  —  See  note  I. 

161,  See  note  i. 

163.  In  Promotion  of  Justice.  —  See  note  2. 
IBS.     Beview  on  Appeal.  —  See  note  2. 

164.  Protection  of  Bona  Fide  Assignee.  —  See  note  i. 


from  the  proceeds  thereof,  and  subse- 
quently the  holder  of  a  chattel  mortgage 
thereon  executed  by  the  defendant  re- 
covered judgment  against  the  sheriff  for 
the  value,  which  judgment  was  paid,  the 
entry  of  satisfaction  was  properly  va- 
cated. 

155.  1.  Leitz  v,  Hohman,  207  Pa. 
St.  289. 

2.  Insolvency  of  Party.  —  Wabash  R. 
Co.  V.  Bowring,  103  Mo.  App.  158. 

8.  Franks  v,  Edinberg,  185  Mass.  49; 
Leitz  V.  Hohman,  207  Pa.  St.  289. 

158*  8.  Collins  v,  Campbell,  97  Me. 
2z\  Franks  v,  Edinberg,  185  Mass.  49. 

159*  2.  Fedarwisch  v,  Alsop,  18 
App.  Cas.  (D.  C.)  318;  Frye-Bruhn  Co. 
r.   Meyer,    (C.   C.   A.)    121    Fed.   Rep. 

533- 

8.  Leitz  V.  Hohman,  207  Pa.  St.  289. 

MO*  1.  Schuler  v,  Collins,  63  Kan. 
372 ;  Collins  v,  Campbell,  97  Me.  zz ; 
Aber*s  Petition,  18  Pa.  Super.  Ct. 
no;  Fahey  v,  Howley,  22  Pa.  Super. 
Ct.  472;  Gauche  v,  Milbrath,  105  Wis. 

355- 

161«  1.  Aber's  Petition,  18  Pa. 
Super.  Ct.  no. 

Protecting  Attorney's  Lien.  —  In  Hig- 
gins  V.  Dunklebergcr,  9  Pa.  Dist.  91,  it 
was  held  that  the  attorney's  lien  cannot 
be  prejudiced  by  an  attempted  set-ofT  of 
one  judgment  against  another.  See  also 
L.  Bucki,  etc..  Lumber  Co.  v.  Atlantic 
Lumber  Co.,  (C.  C.  A.)  128  Fed.  Rep. 
332. 

In  Gauche  v.  Milbrath,  105  Wis.  355, 
it  was  said  that  the  right  of  set-off, 
when  the  judgments  are  in  the  same  ac- 
tion, or  actions  growing  out  of  the  same 
subject-matter,  is  generally  deemed 
superior  to  the  claim  of  an  attorney  for 
services  or  disbursements,  but  the  rule 
is  different  where  the  judgments  are  in 
actions  having  no  connection  with  each 
other.      See    also    Jaeger    v,    Koenig, 


(Supm.  Ct.  App.  T.)  33  Misc.  (N.  Y.) 
82. 

But  in  Georgia  it  has  been  held  that 
one  judgment  may  be  set  off  against 
another,  although  the  effect  of  such  set- 
off may  be  to  destroy  the  lien  of  the 
attorney  for  his  fee,  notwithstanding 
such  judgment  is  based  upon  a  claim 
acquired  during  the  pendency  of  the 
suit  in  which  the  other  judgment  was 
recovered.  Smith  v.  Evans,  no  Ga. 
536,  following  the  rule  laid  down  in 
Langston  v.  Roby,  68  Ga.  406. 

Assignment  of  Judgment  to  Attorney.— 
In  Wabash  R.  Co.  v.  Bowring,  103  Mo. 
App.  158,  it  was  held  that  the  plaintiff 
may  have  his  judgment  set  off  against 
the  defendant's  judgment  against  him- 
self notwithstanding  the  equitable  as- 
signment by  the  defendant  to  his  attor- 
ney of  one-half  of  his  judgment,  or  all 
of  it,  in  the  way  of  fees,  in  the  absence 
of  any  assent  thereto  by  the  plaintiff, 
and  when  it  appears  that  the  assignee 
took  such  assignment  with  knowledge 
of  the  existence  of  the  prior  judgment 
of  the  plaintiff.  See  also  .Morton  v. 
Urquhart,  79  Minn.  390. 

163.  2.  Schuler  v.  Collins,  63  Kan. 
372;  Leitz  V,  Hohman,  207  Pa.  St. 
289. 

163*  2.  Contra.  —  Leitz  v.  Hohman, 
207  Pa.  St.  289,  wherein  it  was  held 
that  a  refusal  of  the  Common  Pleas 
Court  to  set  off  one  judgment  against 
another  may  be  reviewed  on  appeal  and 
that  the  appeal  brings  up  the  whole  case 
for  consideration  on  its  merits.  See 
also  Aber's  Petition,  18  Pa.  Super.  Ct. 
no. 

1414.  1.  Silver  v.  Krellman,  89  N. 
Y.  App.  Div.  363 ;  Higgins  v.  Dunkle- 
bergcr, 9  Pa.  Dist.  91 ;  Gauche  v.  Mil- 
brath, 105  Wis.  355 ;  Anglo-American 
Provision  Co.  v.  Davis  Provision  Co., 
112  Fed.  Rep.  574;  L.  Bucki,  etc.,  Lum- 
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167.  3.  Application  for  Set-off — a.  Form  of  Application 

—  Botb  Debt!  Hot  in  Judgment.  —  See  note  I. 

168.  *.  Time  of  Application.  —  See  note  2. 
c.  Place  of  Application.  —  See  note  3. 

169.  e.  Hearing  and  Determination  —  Bedaioii  of  cowt.  — 
See  note  5. 

ITS.    VL  EnxcT  on  BiesT  of  Appbal  —  1.  General  Bnle.  — 
See  note  2. 

176.  2.  Aoceptanoe  of  Benefit  —  a.  Statement  of  Rule.  — 
See  note  3. 

177.  See  note  i. 

Where  Beoovery  Oftnnot  Be  Leei  thaa  Amount   Aoeepted.  —  See 
note  4. 

178.  b.  Applications  of  Rule  —  Aooepunoe  of  xoney.  —  See 

note  2. 

Aooeptance  of  Coiti.  —  See  note  4. 
180.    3.  Voluntary  Performance.  — See  notes  i,  2,  3. 


ber  Co.  v,  Atlantic  Lumber  Co.,  (C.  C. 
A.)  128  Fed.  Rep.  332. 

Anigneeirlth  Kotioe  of  Prior  Judgment. 
—  In  Wabash  R.  Co.  v.  Bowring,  103 
Mo.  App.  158,  it  was  held  that  if  the 
assignee  has  notice  of  the  other  judg- 
ment at  the  time  of  taking  the  assign- 
ment, he  will  take  subject  to  the  equita- 
ble right  to  set  it  off.  See  also  Morton 
V.  Urquhart,  79  Minn.  390;  Aber's  Peti- 
tion, 18  Pa.  Super.  Ct.  no,  wherein  it 
was  held  that  the  assignee's  right  to 
claim  payment  of  a  judgment  under 
the  assignment,  being  purely  equitable, 
is  no  stronger  than  the  equitable  right 
of  set-off,  and  that  the  maxim  qui  prior 
est  in  tempore  potior  est  in  jure  should 
govern. 

167.  .1.  Miller  v.  Bradford,  19  Pa. 
Super.  Ct.  297. 

16§.    2.    Schuler  v,  Collins,  63  Kan. 

372. 
8.  Welsher  v.  Libby,  107  Wis.  47. 

169«  5.  Kelly  Furniture,  etc.,  Co. 
V.  Shelton,  (Tex.  Civ.  App.  1901)  62  S. 
W.  Rep.  794.  Compare  Anglo-American 
Provision  Co.  v.  Davis  Provision  Co., 
112  Fed.  Rep.  574,  holding  that  a  court 
of  equity  will  not  ordinarily  interfere 
with  judgments  at  law  or  enforce  a 
set-off  in  favor  of  one  who  has  had  an 
opportunity  to  plead  it  as  defense  in  an 
action  at  law  and  has  voluntarily  waived 
it  there. 

175.  2.  Matter  of  Shaver,  131  Cal. 
219;  In  re  Black,  (Mont.  1905)  79  Pac. 

Rep.  554- 
An  Appeal  fh>m  an  Order  Denjrlng  a 


Hew  Trial,  instead  of  from  the  judg- 
ment, after  the  judgment  has  been  satis- 
fied, should  be  dismissed,  as  there  is 
nothing  further  to  litigate.  Klinkie  v. 
McClintock,  (Iowa  1903)  93  N.  W.  Rep. 
86. 

176,  8.  Whetstone  v,  McQueen, 
137  Ala.  301 ;  Matter  of  Shaver,  131 
Cal.  219;  Mercer  v.  McPherson,  (Kan. 
1905)  79  Pac.  Rep.  118;  In  re  Black, 
(Mont.  1905)  79  Pac.  Rep.  554;  Terri- 
tory V.  Cooper,  11  Okla.  699;  Male  v. 
Harlan,  12  S.  Dak.  627. 

When  the  Bom  Dne  It  in  Diipnte,  ac- 
ceptance of  the  amount  of  a  judgment 
involves  a  waiver  of  all  errors  neces> 
sarily  involved  in  rendering  it  for  that 
amount.  Bal linger  v.  Connecticut  Mut 
L.  Ins.  Co.,  118  Iowa  23. 

177,  1.  Male  v,  Harlan,  12  S.  Dak. 
627, 

4.  Whetstone  v,  McQueen,  137  Ala. 
301 ;  Jackson  v.  Brockton,  182  Mass.  26; 
In  re  Black,  (Mont  1905)  79  Pac.  Rep. 
554;  Merriam  v.  Victory  Placer  Min. 
Co.,  37  Oregon  321. 

17§.  2.  Trimble  v.  Beardstown  First 
Nat.  Bank,  10 1  111.  App.  75. 

4.  Territory  v.  Cooper,  ii  Okla. 
699. 

180*  1*  Cowell  V.  Gregory,  130  N. 
Car.  80  (judgment  of  justice  of  the 
peace) ;  Rolette  County  r.  Pierce 
County,  8  N.  Dak.  613 ;  Selinas  v.  Lee, 
73  Vt.  363.  See  also  Jouda  v.  Kaplan, 
(Supm.  Ct.  App.  T.)  84  N.  Y.  Supp. 
863,  holding  that  where  a  defendant  ad- 
mitted, under  oath,  in  a  proceeding  be- 


736 


Vol.  XIX.       DISCHARGE  OF  JUDGMENTS. 


180 


fore  a  United  States  commissioner,  his 
indebtedness  in  the  amount  sued  for, 
and  upon  levy  promptly  paid  the  judg- 
ment, his  appeal  was  without  merit. 

ISO.  8.  Shannon  v.  Padgett,  (Ky. 
1903)  71  S,  W.  Rep.  487;  Pike  tr. 
Wathen,  (Ky.  1904)  78  S.  W.  Rep. 
137;  Whittaker  v.  Deadwood,  12  S. 
Dak.  608;  Wright  v.  Knoxville  Livery, 
etc.,  Co.,  (Tenn.  Ch.  1900)  59.  S.  W. 
Rep.  677;  Eastlund  v,  Armstrong,  1x7 
Wis.  394. 

Ptrformanoa  of  Series  of  Aets. —  In 
l^ewman  v.  Lake,  (Kan.  1905)  79  Pac. 
Rep.  675,  it  was  held  that  where  a  party 
to  an  action  is  required  by  the  order  of 
a  court  to  do  a  series  of  like,  but  dis- 
connected, acts,  the  performance  of  a 
portion  only  of  such  acts  will  not  be 
such  a  compliance  with   the  order  as 


will  preclude  the  prosecution  of  a  pro- 
ceeding in  error  to  reverse  it. 

Aceeptaaee  of  Deposit  in  Way  of  Tender. 
—  A  defendant  is  not  deprived  of  his 
right  of  appeal  where  the  court,  with- 
out his  consent,  applies  money  deposited 
in  court  to  make  good  a  tender  pro 
tanto  upon  a  judgment  for  a  larger  sum, 
as  the  acceptance  thereof  by  the  plain- 
tiff does  not  operate  as  a  satisfaction 
of  the  judgment.  Duggan  v.  Smith,  27 
Wash.  702. 

8.  Warner  Bros.  Co.  v.  Freud,  131 
Cal.  639,  distinguishing  Ferrea  v.  Tubbs, 
125  Cal.  69  X,  and  holding  that  the  right 
of  appeal  is  not  lost  by  payment  of 
the  judgment  unless  such  payment  is 
by  way  of  compromise,  or  with  an 
agreement  not  to  take  or  prosecute  an 
appeal. 
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1 84.  U  DEFiiriTioir,  Obioih»  akd  Applicatioh  —  4.  To  What 
Papers  Applicable  —  a.  Impertinence  —  (2)  Affidavits  and  the 
Like.  —  See  note  2. 

189.     See  note  i. 

186.  b.  Scandal. —See  note  2. 

187.  6.  Hatter  Constitating  Impertinence  —  a.  In  General. — 
See  note  i. 

188.  See  note  i. 

189.  See  note  i. 

191.     Hot  Pertinent  Matter.  —  See  note  L 

193.     Twofold  Charaotor  of  Bill  in  Equity.  —  See  note  I. 

195.    6.  Matter  Constitnting  SoandaL  —  See  note  2. 

197.  See  note  i. 

198.  7.  delation  of  Scandal  to  Impertinence.  —  See  note  i. 


184.  2.  Brown  v,  Worster,  113 
Fed.  Rep.  20. 

19ft*  1.  Southern  Home  Bldg.,  etc., 
Assoc.  V.  Riddle,  129  Ala.  562;  Bodley 
V,  Finley,  11 1  Ky.  618. 

196.  2.  Bridii.  —  See  Schleissner  v. 
Schleissner,  72  N.  Y.  App.  Div.  492; 
Sawdey  v.  Spokane  Falls,  etc.,  R.  Co., 
27  Wash.  536;  U.  S.  V.  Penschd,  116 
Fed.  Rep.  649. 

18T.  1.  Thompson  v.  Williamson, 
(N.  J.  1903)  54  Atl.  Rep.  453 ;  Polk  v. 
Mutual  Reserve  Fund'L.  Assoc,  128 
Fed.  Rep.  524;  Barrett  v.  Twin  City 
Power  Co.,  11 1  Fed.  Rep.  45. 

Test  of  Impertinenoe.  —  To  the  same 
effect  as  Woods  v.  Morrell,  i  Johns. 
Ch.  (N.  Y.)  106,  set  out  in  the  orig- 
inal note,  see  Haberman  v,  Kaufer, 
60  N.  J.  £q.  271 ;  Burden  v.  Burden,  124 
Fed.  Rep.  250;  Stokes  v.  Famsworth, 
99  Fed.  Rep.  836. 

1§8.  1.  Bepetition  of  Katerial  State- 
ment. —  See  Polk  v.  Mutual  Reserve 
Fund  Assoc,  125  Fe^.  Rep.  524. 

Bednndanoy.  —  A  mere  redundancy  in 
stating  a  material  allegation  does  not 
subject  it  to  the  charge  that  it  is  scan- 
dalous or  impertinent.  Burden  v.  Bur- 
den, 124  Fed.  Rep.  250. 

199.  1.  Prolixity.  —  See  Polk  r. 
Mutual  Reserve  Fund  Assoc,  128  Fed. 
Rep.  524. 


101.  1.  Henderson  v.  Hall,  134 
Ala.  455 ;  Robertson  v,  Dunne,  (Fla. 
1903)  33  So.  Rep.  530;  Thompson  v. 
Williamson,  (N.  J.  1903)  54  Atl.  Rep, 
453 ;  Burden  v.  Burden,  124  Fed.  Rep. 
250. 

193.  1.  ImpertiBenGe  in  Aoiwer. — 
See  Barrett  v.  Twin  City  Power  Co.,  iii 
Fed.  Rep.  45 ;  Peacock  v.  U.  S.,  (C.  C. 
A.)   125  Fed.  Rep.  583. 

Afflrmative  Belief. —  Paine  v.  Sackett, 
25  R.  I.  561. 

19ft.  2.  Stokes  v.  Leary,  54  N.  Y. 
App.  Div.  631. 

Other  Definitioni  of  SoandaL  —  See 
McNulty  V.  Wiesen,  130  Fed.  Rep. 
1012. 

197.  1.  Haley  v.  Duquette,  13  Colo. 
App.  427 ;  Schleissner  v.  Schleissner,  72 
N.  Y.  App.  Div.  492.  . 

Initanoe  of  Hatter  Kot  Seandalone.  — 
Where  a  bankrupt's  trustee  sought  to 
set  aside  a  transfer  of  book  accoimts, 
and  there  was  an  averment  in  the  an- 
swer that  the  assignment  was  made  to 
the  respondents  without  any  intent  on 
their  part  to  hinder,  delay,  or  defraud 
the  creditors  of  the  bankrupt,  it  was 
held  that  the  answer  was  neither  scan- 
dalous nor  impertinent.  McNulty  v. 
Wiesen,  130  Fed.  Rep.  10 12. 

199.  1.  Burden  v.  Burden,  124  Fed 
Rep.  250. 
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190.     in.    BSXEBIEB    FOB    SCAVBAL    AVD    IKPEBTINEHCE  —  1. 

Striking  Out  or  Ezpnnging  —  a.  Source  of  Court's  Power.— 
See  note  i. 

303,  *.  When  Application  Made  —  (2)  For  Impertinence 
in  Answer.  —  See  note  i. 

306.    c.  Parties  to  Application.  —  See  note  i. 

Power  of  Court  Sno  Motu.  —  See  note  2. 

SW8.    d.  Form  OF  Application  — Procedure— (i)  Equity 

Practice  —  (b)  Exceptioni.  —  See  note  3. 

310».  Eaoh  Exception  Knit  Be  Supported  in  Ite  Entirety.  —  Sec 
note  I. 

31 1.     Motiotti  Initead  of  Ezeeptions.  —  See  note  I. 

199.     i.   Morrison  v.  Snow,  26  Utah  2.   See  Haley  v.  Duquette,   13   Colo. 

347  [quoting  19  Encyc.  of  Pl.  and  Pr.  App.  427. 

199] ;    Knight  v,  Hawkeye   Loan,  etc.,  308.    8.   Doane,  etc.,  Lumber  Co.  v. 

Co.,   121   Iowa  74;   Rabenstein  v,  Chi-  Essex  Bldg.,  etc.,  Co.,  59  N.  J.  £q.  142; 

cago  Cottage  Organ  Co.,  11  Ohio  Dec.  Barrett  v.  Twin  City  Power  Co.,   11 1 

22;  Morrison  v.  Snow,  26  Utah  247;  Fed.  Rep.  45. 

Polk  V.  Mutual  Reserve  Fund  L.  Assoc,  Exception  Cannot  Baiie  Snflloiency  of 

128  Fed.  Rep.  524.  Answer.  —  An  exception  to  an  answer 

Impertinenoe  Knst  Clearly  Appear. —  for  impertinence  lies  under  the  same 

In    cases   of   alleged   impertinence   the  circumstances  as  to  a  bill,  and  impliedly 

court  will  not  order  the  matter  alleged  admits  that  there  is  a  proper  residue 

to    be    impertinent    to    be    struck    out  as  to  which  the  matter  sought  to  be 

unless   the   impertinence   is    fully   and  expunged  is  surplusage.    Where  excep- 

clearly  made  out,  for  if  it  is  erroneously  tions  are  taken  to  an  answer  for  imperii- 

struck  out  the  error  is  irremediable;  if  nence  the  legal  sufficiency  of  the  facts 

it  is  not  struck  out  the  court  may  set  alleged   as   a   defense   cannot   be   pre- 

the  matter  right  in  point  of  costs.    Bar-  sented  to  the  court  on  such  exceptions, 

rett  V.  Twin  City  Power  Co.,  1 1 1  Fed.  Stokes  v.  Famsworth,  99  Fed.  Rep.  836. 

Rep.  45.  3 10,    1.    Volusia    County    Bank    v. 

Katter  Knit  Be  Unworthy  of  Any  Con-  Bigelow,  (Fla.  1903)  33  So.  Rep.  704; 

flderatlon.  —  A  motion  to  strike  out  a  Thompson  v.  Williamson,  (N.J.  1903)54 

defense  in  an  answer  as  impertinent  or  Atl.  Rep.  453 ;  Ward  v.  Ward,  50  W. 

immaterial  will  be  refused  unless  the  Va.   517.     See   also   Stokes  v.    Fams- 

matter  criticised  is  so  irrelevant  to  the  worth,  99  Fed.  Rep.  836. 

complainant's  claim  as  to  be  unworthy  Exceptions  to  Bale.  —  Rincon    Water, 

of    any    consideration    as    a    defense,  etc.,  Co.  v.  Anaheim  Union  Water  Co., 

either  of  fact  or  of  law.    Haberman  v.  115  Fed.  Rep.  552,  citing  19  Encyc.  op 

Kaufer,  60  N.  J.  Eq.  271.  Pl.  and  Pr.  210,  note. 

Dlicretien.  —  The  power  to  strike  out  311.    1.  Remedy  by  Motion  —  Bnle  of 

a  scandalous  argument  must  be  exer-  Court  —  Such  Motion  Takes  Place  of 

cised  with  discretion,  and  save  in  an  Exceptions.  —  See    Doane,    etc.,    Lum- 

extreme  case  the  court  will  not  be  in-  ber   Co.  v,    Essex   Bldg.,  etc.,   Co.,   59 

dined  to  exercise  the  power  in  such  a  N.  J.  Eq.  142 ;  Haberman  v,  Kaufer,  60 

way    as    to    defeat    ultimate    justice.  N.  J.  Eq.  271 ;  Ireland  v.  Kelly,  60  N. 

Knight  V.  Hawkeye  Loan,  etc.,  Co.,  121  J.  Eq.  308 ;   Hanneman  v.  Richter,  63 

Iowa  74.  N.  J.  Eq.  753,  the  last  case  also  holding 

303.     1.   Barrett  v.  Twin  City  Power  that  a  motion  to  strike  out  a  cross-bill 

Co.,  Ill  Fed.  Rep.  45.  for   irrelevance   is   precisely   what   the 

306.    1.  Party  Aggrieved.  —  Staten  motion  to  strike  out  a  part  of  the  an- 

Island  Midland   R.  C^.  v.   Hinchcliffe,  swer  is  not.     It  is  a  substitute  for  a 

(Supm.  Ct.  Spec.  T.)  34  Misc.  (N.  Y.)  demurrer,  and  raises  the  question  of  the 

49 ;  Brown  v.  Fish,  76  N.  Y.  App.  Div.  legal  sufficiency  of  the  allegations  of  the 

329;  Farrington  v,  Muchmore,  (Supm.  cross-bill   as   the   basis   for   the   relief 

Ct  Spec.  T.)  68  N.  Y.  Supp.  857.  therein  prayed. 
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91  S«    (2)  Practice  under  Codes.  —  See  note  i. 
91  «!•    (3)  Demurrers  and  Exceptions  far  Insufficiency.  —  See 
notes  I,  2. 

e.  Issues  Made  by  Appucation.  —  See  note  4. 

916.  See  note  i. 

91 7.  See  note  i. 

918.  /.  How  Stricken  from  Record  — (i)  When  Con- 
tained in  Pleadings  —  StrUdng  Satin  PlMding.  —  See  note  2. 

990.  2.  Other  Bemedies  —  Pnniahments  —  b.  Contempt  and 
Disbarment  Proceedings.  —  See  note  3. 

991.  c.  Civil  and  Criminal  Actions.  —  See  note  i. 
993.    See  notes  i,  2. 

997.  y.  Appeals  —  1.  In  OeneraL  —  See  note  2. 

998.  8.  Under  Code  Practioe.  —  See  note  3. 


918.  1.  Matter  of  McMurray,  107 
Iowa  648. 

915.  1.  Matter  of  McMurray,  107 
Iowa  648. 

la  OsmiMtlsmt  it  is  held  that  while 
the  practice  act  provides  for  motions 
to  ezpange  on  the  ground  of  scandal 
and  impertinence,  no  provision  is  made, 
in  terms,  as  regards  irrelevant  matter, 
and  objection  should  be  made  by  tender- 
ing an  issue  of  law.  Freeman's  Appeal, 
71  Conn.  708. 

I&  Ohio  a  demurrer  should  be  inter- 
posed. McKnight  v.  Dudley,  103  Fed. 
Rep.  918.  But  see  Williams  v.  Burk- 
heimer,  11  Ohio  Dec.  136. 

9.  Barrett  v.  Twin  City  Power  Co., 
Ill  Fed.  Rep.  45. 

4.  Burden  tr.  Burden,  134  Fed.  Rep. 
350. 

Llbtfal  OoiBstfiiotleiL  — -  See  Barrett 
V.  Twin  Qty  Power  Co.,  iii  Fed.  Rep. 

45. 

91#.  1.  Burden  v.  Burden,  124 
Fed.  Rep.  250.  See  also  Barrett  v. 
Twin  Gty  Power  Co.,   zii   Fed.   Rep. 

45- 

91 T.  1.  Barrettr.  Twin  Gty  Power 
Co.,  Ill  Fed.  Rep.  45. 

918.  8.  Steinhauer  t^.  Colmar,  11 
Colo.  App.  494. 

etatntory  InterrogateriM  —  Disaltaw- 
once  of  Impertinent  Interrogatories, — 
See  TreadweU  tr.  Greene,  89  N.  Y.  App. 
Dir.  60. 


Depositions.  —  See  Wojciechowsld  v. 
Johnkowsld,  16  Pa.  Super.  Ct.  444. 

990.  8.  Morrison  v.  Snow,  26  Utah 
247. 

991.  1.  Pnblieation  Outride  of  Court 
—  Sutton  V.  Belo,  (Tex.  Civ.  App.  is>oi) 
64  S.  W.  Rep.  686. 

Scandal  Against  Sfcraagon  to  Suit. — 
If  the  matter  is  pertinent  the  pleading 
is  privileged  in  all  cases.  Crockett  v. 
McLanahan,  109  Tenn.  527,  overruling 
Ruohs  V.  Backer,  6  Heisk.  (Tenn.)  395, 
stated  in  the  original  note.  See  also 
Jones  V,  Brownlee,  161  Mo.  258. 

993.  1.  Burdette  v.  Argile,  94  IlL 
App.  171 ;  Gaines  v.  i£tna  Ins.  Co.,  104 
Ky.  695;  Grant  v,  Haynes,  105  La.  304; 
Jones  V.  Brownlee,  161  Mo.  258;  Sickles 
V.  Kling,  (Supm.  Ct.  Spec  T.)  30  Misc. 
(N.  Y.)  37;  Sickles  v.  KUng,  60  N.  Y. 
App.  Div.  515;  Crockett  v,  McLanahan, 
109  Tenn.  517;  Abbott  v.  National  Bank 
of  Commerce,  20  Wash.  552;  McGehee 
tr.  Insurance  Co.  of  North  America,  (C 
C.  A.)  112  Fed.  Rep.  853;  King  v.  Mc- 
Kissick,  126  Fed.  Rep.  215. 

8.  See  the  cases  cited  in  the  preced- 
ing note. 

997.  8^  Saoord  on  Appeal  —  See 
Robertson  v.  Dunne,  (Fla.  1903)  33  So. 
Rep.  530. 

999.  3.  Stokes  v.  Leary,  54  N.  Y. 
App.  Div.  631. 

Appoals  Hot  VaTorod. —  See  Higgins 
V.  San  Diego  Sav.  Banl^  129  Cal.  184. 
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931.    L  School  Distbicts  ahd  Oppicebs — 1.  Aotioni  By  and 
AgainBt  Districts  —  a.  In  General.  —  See  notes  i,  2,  3. 
b.  Parties.  —  See  note  4. 
939.    c.  Pleadings.  —  Sec  note  4. 

333.     Claim  for  XOI107  Against  District.  —  See  notes  2,  3. 

334.  2.  Actions  By  and  Against  Officers  —  a.  In  General.  — 
See  note  3. 

335,  b.  For  Breach  or  Neglect  of  Duty.  —  See  note  3. 


331.  1.  School  Dist.  No.  9  v. 
School  Dist.  No.  5,  118  Wis.  233. 

2.  Salt  in  Equity  for  DiTiiion  of  Astett. 
—  Old  Forge  School  District's  Indebt- 
edness, 22  Pa.  Super.  Ct.  239. 

8.  Gridley  School  Dist.  v.  Stout,  134 
Cal.  592,  where  the  court  said :  "  The 
plaintiff  had  no  proprietary  right  to  the 
money  to  its  credit  in  the  county  treas- 
ury, and  therefore  no  right  to  recover 
it." 

4.  In  Oklahoma,  by  statute,  the  direc- 
tor of  a  school  district  is  authorized  to 
appear  for  the  district  in  all  suits 
brought  by  it,  unless  other  directions  are 
given  by  the  voters  at  a  district  meet- 
ing. Moore  v.  School  Dist.  No.  71,  11 
Okla.  332,  holding  further  that  the  stat- 
ute does  not  authorize  the  director  to 
confess  judgment. 

In  Snit  by  Taxpayer  on  behalf  of  his 
school  district  he  must  show  that  he 
demanded  of  the  board  to  proceed  with 
such  action  and  that  compliance  with 
such  demand  was  refused.  School  Dist. 
V.  Independent  School  Dist.,  (Iowa 
1903)  97  N.  W.  Rep.  76, 

333.  4.  School  Tp.  tr.  Wiggins,  122 
Iowa  602;  Finney  v.  Gamer,  no  Tenn. 

333.  8.  Board  of  Education  v. 
Foley,  88  111.  App.  470 ;  Lebanon  Nat. 
Bank  v.  Qinton  School  Tp.,  24  Ind. 
App.  359. 

8.  School  Dist.  v.  Independent  School 
Dist.,  (Iowa  1903)  97  N.  W.  Rep.  76, 
which  was  an  action  by  a  taxpayer  in 
behalf  of  one  district  against  another. 

334.  8.  Hancock  v.  Board  of  Edu- 
cation, 140  Cal.  554. 

Sbowing  Corporate  Character.  —  Where 


in  the  caption  of  a  petition  the  names 
of  the  trustees  appear,  followed  by 
words  describing  them  as  trustees  of  a 
certain  district,  and  it  is  alleged  in  the 
petition  that  they  are  the  trustees  of  the 
district  and  as  such  constitute  a  body 
politic  and  corporate,  the  character  in 
which  they  sue  is  sufficiently  shown. 
Anderson  v,  Greene,  (Ky.  1900)  55  S. 
W.  Rep.  420, 

335.  8.  Direetors  Xay^  Be  Bemoyed 
for  failure  to  provide  necessary  build- 
ings, but  the  failure  must  be  averred 
and  shown  to  be  wilful  and  arbitrary. 
Muhlenberg  Tp.  School  Directors,  25 
Pa.  Co.  Ct.  10. 

Besidents  of  the  Dlstrlot  and  Patrons  of 
the  Sohools  may  sue  the  directors  to 
recover  funds  misapplied  by  them.  Fin- 
ney V.  Garner,  no  Tenn.  .67, 

In  Pennsylvania  school  directors  may 
be  indicted  for  conspiracy  to  com- 
mit extortion  and  bribery  by  accepting 
and  agreeing  to  accept  money  as  bribes 
to  secure  for  applicants  positions  as 
teachers  in  the  public  schools.  Com.  v. 
Brown,  2Z  Pa.  Super.  Ct.  470. 

For  Negligence  In  Ereetlng  a  Building, 
whereby  damage  was  caused  to  the  plain- 
tiff by  the  sliding  of  snow  and  ice  from 
the  roof,  an  action  against  the  school 
board  may  be  maintained.  Ferris  v. 
Board  of  Education,  122  Mich.  315. 

Befnslng  Admission  to  School  ~- Suffi- 
ciency of  Complaint.  —  In  an  action 
against  a  board  of  education  for  re- 
fusing to  the  plaihtiff's  child  admis- 
sion to  the  public  schools,  the  com- 
plaint is  not  demurrable  for  failure  to 
allege  that  the  child  has  been  prevented 
from  attending  any  public  school  if  it 
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936.    n.  School  Finms  —  1.  Actions   to   Bacorer  Fimdi  — 

*.  Parties  —  piaintiir.  —  See  note  3. 

338.     m.   BOHB8   AKD   OTHEB   ETIDEHGES  07  IHDEBTEDVSBS — 

1.  Actions  on  Bonds.  —  [An  action  at  law  may  be  brought  against 
new  districts  upon  the  bonds  of  the  old  district,  out  of  which  the 
new  ones  were  made,  where  the  latter  divide  and  apportion  such 
bonds  between  them.**] 

Action  to  Enjoiii  Psymont  —  PsrtiM.  —  [The  purchaser  of  an 
illegal  warrant  of  a  school  district  has  been  neld  not  to  be  a  nec- 
essary party  to  an  action  by  a  taxpayer  against  the  district  to 
restrain  its  payment.**] 

2.  Actions  on  Orders  —  ProMnutlon  for  Paymmit.  —  See 
note  7. 

Whoro  Order  Ii  on  Oonaral  Sehool  Tnnd.  —  See  note  8. 
In  Aotion  by  Aitignoe.  —  Sec  note  9. 

339.  3.  Actions  on  Promissory  Notes  —  Pleadings.  —  See  note  2. 
IV.  School  Laitds  —  1.  Salts  to  Determine  Title  —  a. 

Parties.  —  See  note  3. 

340.  b.   Pleadings  —  Snlt  to  Annul  PaUnt  or  Set  Aside  Sale.  — 
See  note  i. 

341.  Bight  to  Pvrehaie  Ariiing  from  Pre-emption.  —  See  note  I. 

appears   that   the   parent   had   a   legal  9.  Action  by  Aaiignee.  —  See  Seattle 

right  to  have  his  child  attend  the  schools  Nat.   Bank  v.  School  Dist.  No.  40,  20 

in  the  district.     Kramm  v,  Bogue,  127  Wash.   368.     See   also   Central   School 

Cal.  122.  Supply  House  v.  School  Board,  9   Pa. 

336.    S.  The  County  Treasurer  alone  Super.  Ct.  no. 

is  authorized  to   sue   for   funds   right-  939.     8.   Coniideration    —    Time   of 

fully  belonging  to  a  school  district  un-  ObjecUng.  —  Where    it    may   be    fairly 

der   the   Texas  statutes.    Lytle   School  inferred    from    the    allegations    of    the 

Dist.  V.  Haas,  24  Tex.  Civ.  App.  433.  complaint  that  the  order  is  one  which 

336.    4/z.    Fairfield    v.    Rural    Inde-  the   trustees   were   authorized  to   draw 

pendent    School    Dist.,    in    Fed.    Rep.  and  was  drawn   for  a  lawful  purpose, 

453.  the  complaint  will  be   held  to  state  a 

ha,  Kellogg  V,  School  Dist.  No.  10,  13  cause   of    action    against   an    objection 

Okla.  285.  made   for   the   first  time  on   the   trial, 

7.  An    Allegation  that  Payment    Eaa  although    it    fails    to    allege    directly 
Been   Aefnied   impliedly    shows    a    de-  the  consideration  for  which  the  order 
mand.    Rochford  v.  School  Dist.  No.  11,  was  given.    Brown  v.  Fitcher,  91  Minn. 
(S.  Dak.  1903)  97  N.  W.  Rep.  747.  41. 

8.  Fnndi  Out  of  Which  Orders  Xay  be  8.  In  Hew  York  the  action  is  brought 
Paid.  —  See  Brown  v,  Fitcher,  91  Minn,  by  the  trustee  or  trustees  of  the  school 
41.  district.     Langto  v.  Raymond,  90  N.  Y. 

Oklahoma  Statute.  —  A  holder  of  school  App.  Div.  614. 

warrants  drawn  by  the  county  clerk  on  340.     1.    State  v.  Hughes,  (Tex.  Civ. 

the   county   treasurer  under   the   Okla-  App.  1904)  79  S.  W.  Rep.  608. 

homa  school  laws  of  1890,  to  be  paid  341.    1.  Allegatione  ai  to    ImproTO- 

out  of  the  moneys  of  the  separate  school  ment.  —  In  Texas,  in  an  action  by  the 

fund  in  the  treasury  not  otherwise  ap-  state  to  recover  school  lands,  the  peti- 

propriated,   cannot  4naintain   an   action  tion  is  defective  if  it  fails  to  allege  that 

thereon    against    the    township    or    the  the  land  was  not  improved  at  the  time 

school      districts      created      therefrom,  when  the  applicant  made  his  application 

School    Dist.    No.    76   v.    Capitol    Nat.  to   purchase.     State   r.   Hughes,    (T 

Bank,  7  Okla.  45.  Civ.  App.  1904)  79  S.  W.  Rep.  608. 
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343. 

tracts  for 

fssduitt.]  — 

344. 

note  2. 
34A. 

General 

346. 


y.  School  BmiBiirGB  avd  Suppliss  —  1.  Actions  on  Con- 

Bnildings  and  Supplies  —  a.  Parties  —  [lUijoinder  of  Da- 

-  See  note  la. 

b.  Pleadings.  —  See  notes  2,  4. 

2.  Suits  Concerning  Location  of  School  Buildings.  —  See 

VI.  School  Teachebs— 1.  Actions  by  Teachers  —  a.  In 

—  RoooTtry  for  Ssrvioea.  —  See  note  3. 
Defenses  to  Action  on  Contraet.  —  See  note  4. 
Bemedy  for  Wrongful  Diseliarge.  —  See  note  2. 

b.  Parties.  —  See  note  3. 


MS.  \a.  Where  a  town  agrees  to 
pay  for  the  repairs  upon  a  schoolhouse, 
and  gives  an  order,  an  action  thereon 
which  makes  the  school  district  a  joint 
defendant  is  defective  for  misjoinder 
of  parties.  Cunningham  v.  Orange,  74 
Vt.  lis. 

2.  ATerments  Held  to  Be  Snffleient. — 
See  generally  W.  P.  Myers  Pub.  Co.  v. 
White  River  School  Tp.,  28  Ind.  App. 
91 ;  Mitchelltree  School  Tp.  v.  Hall, 
(Ind.  App.  1903)  68  N.  E.  Rep.  919. 

4.  The  Feeesiity  and  Bnitahlenesi  of 
the  supplies  and  their  reasonable  value 
should  be  alleged  under  the  Indiana 
practice.  Mitchelltree  School  Tp.  v. 
Hall,  (Ind.  App.  1903)   68  N.  E.  Rep. 

919. 

Joinder  of  Causes  of  Action.  —  There  is 
no  misjoinder  when  the  cause  of  action 
presented  by  the  complaint  is  an  equita- 
ble one  to  enjoin  the  unlawful  act  of 
acquiring  a  school  site  and  the  erection 
of  a  building,  the  rescinding  and  can- 
celling of  the  purchase,  and  the  return 
of  the  consideration  paid  by  the  dis- 
trict.    Egaard  v,  Dahlke,  109  Wis.  366. 

344.  2.  McLain  v.  Maricle,  60  Neb. 
353;  Kellogg  v.  School  Dist.  No.  10, 
13  Okla.  285.  See  also  Carnahan  v. 
State,  155  Ind.  156. 

Bemedy  by  Appeal  to  County  Superin- 
tendent.—  See  James  v.  Gettinger,  123 
Iowa  199. 

345.  8.  See  Payne  v.  School  Dist. 
No.  3-25-10,  87  Mo.  App.  415,  refusing 
a  writ  of  mandamus ;  Steinson  v.  Board 
of  Education,  165  N.  Y.  431. 

4.  See  School  Directors  v,  Orr,  88  111. 
App.  648,  holding  that  possession  when 
the  term  began  is  sufficient. 

Collateral  Attack  on  Certificate.  —  In 
an  action  by  the  holder  of  a  temporary 
certificate,  where  the  pleadings  contain 
no  allegations  of  fraud  or  collusion  in 
obtaining  the  certificate,   it  cannot  be 


collaterally  attacked.  Kimball  v.  School 
Dist.  No.  122,  23  Wash.  520. 

346.  2.  In  Iowa  the  decision  on 
appeal  to  the  county  superintendent 
settles  conclusively  the  wrongfulness  of 
discharge,  although  it  was  not  based  on 
the  merits  of  the  controversy,  but  on  the 
ground  that  the  plaintiff  had  no  hearing 
before  the  board.  Jackson  v.  Independ- 
ent School  Dist.,  no  Iowa  313. 

An  injunction  against  new  charges 
based  on  the  same  grounds  as  the  for- 
mer charges  will  not  be  granted  where 
the  county  superintendent  has  reversed 
a  proceeding  for  lack  of  notice  merely 
and  has  not  passed  on  the  merits.  White 
V.  Wohlenberg,  113  Iowa  236. 

In  Kansas,  where  the  district  board, 
in  conjunction  with  the  county  super- 
intendent, dismisses  a  teacher,  such  act 
of  dismissal  is  final  and  conclusive  in 
the  absence  of  fraud,  corruption,  or  op- 
pression. School  Dist.  No.  iB  v.  Davies, 
(Kan.   1904)   76  Pac.  Rep.  409. 

In  New  York  it  was  provided  by  the 
Code  of  Public  Instruction  of  1864,  tit. 
12,  §  I,  that  the  decision  of  the  Super- 
intendent of  Public  Instruction,  on  ap- 
peal from  official  acts  or  decisions  aris- 
ing under  such  code,  should  be  final 
and  not  reviewable  by  the  courts.  Stein- 
son V.  Board  of  Education,  49  N.  Y. 
App.  Div.  143,  affirmed  165  N.  Y.  431. 

In  Illinois  the  question  of  wrongiful- 
ness  of  discharge  is  not  reviewable  on 
appeal.  Board  of  Education  v,  Stotlar, 
95  111.  App.  250. 

Tennessee.  —  See  Hall-Moody  Insti- 
tute V.  Copass,  108  Tenn.  582. 

3.  See  Hancock  v.  Board  of  Educa- 
tion, 140  Cal.  554;  Gunnison  v.  Board 
of  Education,  176  N.  Y.  ir,  in  both  of 
which  cases  it  was  held  that  the  action 
should  be  brought  against  the  board, 
and  not  against  the  city. 

Bemedy  by  If  andamns.  —  See  Donald- 
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JI47,    c.  Pleadings  —  ATsmmt  at  SmpioTmeat.  —  See  note  i. 

p«rfonuuM6  If  PlaiatUt  —  See  note  3. 
348.    See  note  i. 
949.     [Answer.  —  See  note  i^.] 

d.  Province  of  Court  and  Jury.  —  See  note  2. 
2.  Actions  Against  Teachers  —  Cnul  and  BzootilTe  Pnniihaint 
•f  Pupil!.  —  See  note  4. 

TU  ACTIOHB  BT  PUP^I.8  FOB  EXOLUSIOV  OB    EXPULSIOH 

noM  School  —  in  eenani.  —  See  note  6. 

350.     Pleadingi.  —  See  note  2. 

Vin.   COMPLAUTT     FOB    DlBTlTBBIVG    SCHOOL    WHILE    Of 

SI8SIOH.  —  See  note  4. 


son  V,  York  County  School  Superin- 
tendent, 8  Pa.  Dist.  185,  where  man- 
damus was  issued  on  the  refusal  of  a 
county  superintendent  to  countersign  a 
teacher's  certificate. 

947.  1.  See  Galentine  v.  District 
Tp.,    (Iowa    1900)     82    N.    W.    Rep. 

993. 

8.  For  ATermentf  of  Provontion  from 
Teaohinff  held  to  be  sufficient  in  an 
action  for  recovery  upon  contract,  see 
Henry  School  Tp.  v.  Meredith,  32  Ind. 
App.  607. 

94§.  1.  aiuOiflofttion  to  Teaeh  —  Pos- 
■ewion  of  Gertiiloato.  —  Where  the  only 
condition  precedent  to  the  employment 
of  a  teacher  is  the  possession  of  a 
certificate  from  the  county  superin- 
tendent of  schools,  in  full  force  at 
the  date  of  employment,  and  where 
possession  of  such  certificate  is  alleged 
in  the  complaint,  allegations  in  the 
answer  that  the  plaintiff  was  never 
examined  properly,  that  she  never  held 
a  first-class  certificate  from  any  super- 
intendent, and  that  the  certificate  re- 
lied on  was  issued  by  mistake,  are 
properly  stricken  out.  School  Dist.  No. 
25  V,  Stone,  14  Colo.  App.  211. 

949.  la.  Answer.  —  In  an  action 
for  breach  of  contract  under  the  Colo- 
rado statute  providing  that  no  teacher 
shall  be  dismissed  without  due  notice 
and  on  good  cause  shown,  an  allega- 


tion of  incompetency  in  the  answer 
raises  no  issue.  School  Dist.  No.  25  v. 
Stone,  14  Colo.  App.  2x1. 

8.  School  Dist.  No.  94  v.  Gautier, 
13  Okla.  194. 

Whother  a  Taachor  Sought  Anothtr  Po- 
sition at  a  higher  salary,  after  con- 
tracting to  teach,  is  properly  submitted 
to  the  jury,  in  an  action  to  recover 
salary,  where  the  appointment  was  re- 
voked for  that  reason.  Custer  v.  School 
Dist.,  12  Pa.  Super.  Ct.  102. 

4.  Plea  —  Jnstifioation  of  Sevority.  ^ 
See  Haycraft  v,  Grigsby,  88  Mo.  App. 
354;  Stephens  v.  State,  44  Tex.  Crim. 

67. 

6.  Morrison  v.  Lawrence,  x8i  Mass. 
127, 

An  Ipjanetion  has  been  held  in 
Nebraska  to  be  properly  granted  to 
restrain  interference  with  attendance 
of  a  pupil  at  school.  Mizner  v.  School 
Dist.  No.  XI,  (Neb.  1901)  96  N.  W. 
Rep.  X28. 

3ft0«  8.  Board  of  Education  v. 
Booth,  xxo  Ky.  807,  where  a  manda- 
tory injunction  to  compel  the  authori- 
ties to  permit  the  plaintiff  to  continue 
as  a  scholar  was  refused,  on  the  ground 
that  the  action  of  the  authorities  would 
not  be  reviewed  unless  shown  to  be 
arbitrary  or  malicious. 

4.  See  McCright  v.  State,  xxo  Ga. 
261. 


SCILICET  OR  VIDELICET. 


951.    I.  Defihitioh  akd  Hatttbs  —  2.  Nature.  —  See  note  2. 

Ml.     8.    Oliver    v.    Oregon    Sugar    Co.,  42  Oregon  276,  citing  19  Encyc 
OF  Pl.  and  Pr.  257  [251]. 
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369.    I.  Hatvbe  07  Wbit  —  1.  In  General  —  Jvdidal  Writ.  — 
See  note  2. 

363.     Hot  Original  Action.  —  See  notes  I,  2. 

964.  2.  To  What  Extent  Considered  Action — Defondant  May  Pltad 
to  Writ.  —  See  note  2. 

965.  IL  Oh  What  Based.  —  See  note  i. 

m  Object  ahb  Use  07  Wbit  —  1.  In  General  —  See 
note  3. 

966.  2.  Abolition  of  Writ.  —  See  note  3. 

IV.  IsstJAHCE  07  Wbit  —  1.  In  General  —  See  note  6. 

967.  2.  By  What  Conrt.  —  See  note  i. 

968.  Effect  of  Iisnanoe  by  Improper  Court.  —  See  note  I . 

V.  Bequisites  07  Wbit—I.  In  General  —  Snbititute  for 

Dedaration  and  Sunmoni.  —  See  note  3. 

969.  Shcnld  Contain  Soifioient  Allegation!  to  Show  Bight  of  Beooyery.  — 
See  notes  i,  3. 

966.  8.  De  Baca  v.  Wilcox.  (N. 
Mex.  1902)  68  Pac.  Rep.  932. 

6.  Green  v.  Mann^  19  App.  Cas.  (D. 
C)  243. 

967.  1.  Savings  Bank  v.  Downs,  74 
Conn,  87. 

Jiutioe'i  Judgment  Docketed  in  Supreme 
Court.  —  The  Supreme  Court  of  the 
District  of  Columbia  has  jurisdiction 
to  issue  a  scire  facias  to  revive  the 
judgment  of  a  justice  of  the  peace  that, 
has  been  filed  and  regularly  docketed  in 
that  court.  Green  v.  Mann,  19  App. 
Cas.  (D.  C.)  243. 

36§.  1.  Savings  Bank  v.  Downs,  74 
Conn.  87. 

8.  Armstrong  v.  Crooks,  83  Mo.  App. 
141. 

360.  1.  Armstrong  v.  Crooks,  83 
Mo.  App.  141. 

3.  Against  Executor. —  In  scire  facias 
against  an  executor  on  a  forfeited  bail 
bond  executed  by  the  testator  as  surety, 
the  fiduciary  capacity  of  the  executor 
should  be  alleged  and  shown.  Morse  v. 
State,  39  Tex.  Crim.  566. 

Omiision  to  Make  Administrator  Party 
as  Such.  —  In  Messmore  v.  Williamson, 
189  Pa.  St.  73,  it  was  held  that  the 
omission   to  make  an   administrator  a 


963.    S.   Smith  v.  Jewell,  71  Conn. 

473. 

963.  1.  Armstrong  v.  Crooks,  83 
Mo.  App.  141 ;  Bankers'  L.  Ins.  Co.  v. 
Bobbins,  59  Neb.  170;  Maxwell  v.  Lee- 
son,  so  W.  Va.  361. 

8.  Smith  V.  Jewell,  71  Conn.  473; 
Long  V.  Thormond,  83  Mo.  App.  227 ; 
Lafayette  County  v.  Wonderly,  (C,  C. 
A.)  92  Fed.  Rep.  313. 

364.  S.  Browne  v.  Chavez,  181  U. 
S.  68. 

365.  1.   Smith  v.  Jewell,  71  Conn. 

473. 

8.  Bankers'  L.  Ins.  Co.  v.  Robbins, 
59  Neb.  170;  Maxwell  v.  Leeson,  50  W. 
Va.  361.  See  also  Lafayette  County  v, 
Wonderly,  (C.  C.  A.)  92  Fed.  Rep. 
313,  wherein  it  was  said  that  the  pur- 
pose of  the  writ  "  is  not  to  raise  the 
issue  of  the  validity  of  the  original 
judgment,  but  to  offer  the  debtor  an 
opportunity  to  show,  if  he  can,  that  the 
former  judgment  has  been  paid,  satis- 
fied, or  released,  and  if  he  cannot,  to 
avoid  the  statute  of  limitations  against 
the  judgment  and  its  lien,  if  it  have 
one,  and  to  give  the  creditor  a  new 
right  of  enforcement  from  the  date  of 
the  judgment  of  revival." 
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971.    2.  Seeital    of  Former   Proeeedingi  —  c.  VARIANCE  — 

Xateriftl  VurUnoM.  —  See  note  I. 

979.    TI  Amendmeht  of  Writ  — 1.  In  General  — in  Modvu 

Praotioe.  —  See  note  4. 

975.    Vin.  Sebvice  op  Wbit  —  1.  HecoBiity  for  Senrioe.  — r  See 

notes  3,  4. 

8.  How  Made  —  in  Oeneni.  —  bee  note  5. 

976.     Btatntory  Beqniremonti.  —  See  note  2. 
Penonal  SerriM.  —  See  note  4. 

978.    IX.  Betvbv  of  Wbit  —  2.  To  What  Conrt.  —  See  note  3. 
981.    XI.  Alias  Wbit  — 3.  Setnm  —  ^.  Effect  of  Return 
OF  Nihil.  —  See  notes  2,  3. 
989.    Xn.  Demubbeb  —  1.  To  Writ  —  Whm  writ  ii  Botb  DmI^ 

ration  and  Snnunona.  —  See  note  3. 


party  defendant  in  his  representative 
capacity  in  a  scire  facias  to  charge  the 
lands  of  a  decedent  with  the  payment 
of  his  debts  was  not  fatal  where  the 
administrator  was  himself  an  heir,  and 
as  such  was  made  a  defendant,  had 
full  notice  of  the  proceeding,  and  was 
not  complaining,  and  where  the  body 
of  the  writ  contained  all  the  parties  to 
the  judgment. 

Temtenanti  wno  are  vendees  of  a 
judgment  debtor  must  be  made  parties 
to  a  scire  facias  to  be  affected  by  a 
judgment  of  fiat  in  the  scire  facias. 
Wright  V.  Ryland,  92  Md.  645.  See 
also  Uhler  v,  Moses,  10  Pa.  Super.  Ct. 
194,  holding  that  no  proceeding  to  con- 
tinue the  lien  of  a  judgment  against  a 
terretenant  by  an  alias  writ  of  scire 
facias  is  available  unless  he  be  named 
as  such  in  the  original  scire  facias  to 
revive;  Hood  v,  Norton,  202  Pa.  St. 
XI 4.  Compare  Biesecker  v.  Cobb,  13 
Pa.  Super.  Ct.  56. 

371.  1.  Smith  v.  SUte,  76  Miss. 
728. 

37SI*  4.  Vaughan  v.  Candler,  X13 
Ga.  9. 

Votioe.  —  Under  the  Texas  statute 
providing  that  it  is  not  necessary  to 
serve  notice  of  the  forfeiting  of  the 
bond  upon  the  principal,  it  is  not  neces- 
sary to  serve  him  with  notice  of  the 
state's  intention  to  amend  a  judgment 
nisi  and  scire  facias  so  as  to  make 
them  conform  to  the  true  date  of  the 
bond.  Sims  v.  State,  41  Tex.  Crim. 
440. 

975.  8.  Kirk  v.  U.  S.,  124  Fed. 
Rep.  324  [quoting  19  Encyc.  of  Pl. 
AND  pR.  275]  ;  Phillips  V.  Wait,  106  Ga. 

589. 
4.   Kirk  v.  U.  S.,  124  Fed.  Rep.  324, 


quoting    19    Encyc.    of    Pu    and    Pr. 

375. 

5.  Kirk  v,  U.  S.,  124  Fed.  Rep.  324, 
q%u>ting  19  Encyc.  op  Pl.  and  Pr.  275. 

ConatniotlT«  Serrioe  on  Konber  of  Firm. 
—  In  McCallum  v,  Culpepper,  41  Fla. 
107,  it  was  held  that  constructive  ser- 
vice of  scire  facias  on  writ  of  error 
on  one  member  of  a  mercantile  firm, 
in  whose  favor  a  joint  judgment  in 
interest  has  been  rendered,  will  not 
amount  to  service  on  another  member 
of  the  firm. 

376.  2.  See  C^rswell  v.  Patzowski, 
3  Penn.  (Del.)  593. 

4.  Kirk  v.  U.  S.,  124  Fed.  Rep.  324, 
quoting  19  Encyc.  of  Pl.  and  Pr.  276, 
and  supporting  the  whole  text  para- 
graph. 

379*  S.  Savings  Bank  v.  Downs,  74 
Conn.  87. 

381*     8.  Jadgment   Against   Bacog- 

nisori.  —  In  State  v.  Abel,  170  Mo.  59, 
it  was  held  that  where  the  sureties, 
who  were  properly  served,  appeared  and 
answered,  and  the  court  on  a  non  est 
return  as  to  the  defendant  proceeded  to 
judgment  against  the  sureties  without 
ordering  an  alias  writ  as  to  the  defend- 
ant, although  there  was  no  express  dis- 
missal of  the  writ  as  to  him,  such 
omission  to  order  a  formal  dismissal 
as  to  the  defendant  was  an  irregu- 
larity which  in  no  way  affected  the 
rights  of  his  sureties. 

8.  Smith  V.  State,  76  Miss.  728, 
wherein  it  was  held  that  a  final  judg- 
ment is  erroneous  where  there  was  no 
personal  service  of  the  scire  facias,  nor 
the  equivalent  therefor  in  the  return 
of  two  writs  "  not  found." 

383.  8.  Smith  v,  Jewell,  71  Conn. 
473. 
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a86,    XIV.  Plea  to  Writ  —  2.  What  Defense  Proper  —  b.  NuL 

TiEL  Record  — (i)  Generally.  —See  note  i. 

(2)  Question  Raised  by  Plea.  —  See  note  3. 

c.  Subsequent  Satisfaction  or  Discharge.  —  See 
note  4. 
987.    XVI.  Bight  to  Jury  Trial.  —  See  note  4. 

388.  XVin.  JUDOXENT —  1.  In  General  —  Time  and  Place  of  Ren- 
dition. —  See  note  i. 

3.  Form    of    Judgment  —  a.    In    General.  —  See 
note  3. 

389.  XIX.  Appeal  froh  Judgment  ih  Scire  Faciab  —  1.  In 
OeneraL  —  See  note  i. 

391.    XX.  Proceedings  bt  Scire  Facias  in  Particular  Cases 

—  1.  In  Continuation  of  Former   Proceedings  —  c.  To   Recover 
Demands  Arising  After  Judgment  in  Debt  or  on  Bond 

—  (6^  Judgment  —  Award  of  Execution.  —  See  note  5. 

993.  2.  In  Nature  of  New  Action  —  a.  In  General.  —  See 
note  5^. 

«96.  b.  Against  Bail  In  Civil  Cases  — (5)  Out  of  What 
Court  Issued.  —  See  note  4. 

397.  (6)  Parties  —  (b)  Defendant  —  Joint  Soire  Faeiai  Against  Bail.  — 
See  note  5. 

305.    c.  On   Forfeited   Recognizances   in    Criminal 

Cases  —  (i)  In  General.  —  See  note  5. 

3§6.    1.   Robertson  v.  Moir,  88  111.  387.    4.   McCormick   v.    CsiTey,    62 

App.  355-  Neb.  494. 

8.  Robertson   v.    Moir,    88    111.   App.  388.     1.  Freeman  v.  State,  112  Ga. 

355.  648. 

4.   Hadaway  v.  Hynson,  89  Md.  305 ;  8.  Trimble  v.  Elkin,  88  Mo.  App.  229. 

Smith  V.  Coray,  196  Pa.  St.  602.    See  389«     1.  Where  the  Lower  Court  Has 

also    Starkweather  v.   West   End   Nat.  Ho  Jariadiction  to  enter  a  judgment  on 

Bank,  21  App.  Cas.  (D.  C.)  281  ;  Dick-  scire  facias,  the  question  of  jurisdiction 

erson  v.  Cany;>bell,   (Fla.   1904)   35   So.  may  be  raised  for  the  first  time  in  the 

Rep.  986.  appellate    court.     De    Baca   v.    Wilcox, 

Admission  by  Flea.  —  A  plea  of  pay-  (N.  Mex.  1902)  68  Pac.  Rep.  922. 

ment  admits  the  validity  of  the  judg-  301«     6.    Maxwell  v,  Leeson,  50  W. 

ment  sought  to  be  revived.     McCormick  Va.  361,  quoting  19  Encyc.  of  Pl.  and 

V.  Carey,  62  Neb.  494.  Pr.  291. 

PresnmptionofPayment  and  Satisfaction.  Inoreasing    Amount   of  Judgment.  — 

—  In  Steltzer  v.  Steltzer,  10  Pa.  Super.  Where  a  conditional  judgment  has  been 

Ct.    310,    it    was    held   that    allegations  rendered    the    amount    thereof    cannot 

of  full  settlements  between  the  parties  be   increased  by  scire   facias  and  6nal 

were  of  facts  sufficiently  strong  in  sup-  judgment.     Howe  v.  Meikle,  96  111.  App. 

port  of  the  presumption  of  payment  to  284. 

take   the   case   to   the   jury   where   the  393.     6a.   Kirk  v.   U.  S.,    124   Fed. 

scire  facias  to  revive  was  issued  nine-  Rep.  324,  quoting  19  Encyc.  of  Pl.  and 

teen  years  and  nine  months  from  the  Pr.  293. 

date  of  the  original  judgment,  and  con-  296*    4.    Kirk   v,    U.    S.,    124    Fed. 

sequently  there  was  no  error  in  refus-  Rep.  324,  citing  19  Encyc.  of  Pl.  and 

ing  judgment  for  want  of  a  sufficient  Pr.  296. 

affidavit  of  defense.     See  to  the  same  397.     6.    See  Kirk  v.  U.  S.,  124  Fed. 

effect    Hitchcock  v.    Washburn,   9    fai.  Rep.  324. 

Dist.  272.  395.    6.   Kirk  v.   U.    S.,    124    Fed. 
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507.  (2)  Nature  of  Proceeding —  Purpoi*  of  Bdro  FmIm  upon  Vor- 
faitod  Baoogninnoo.  —  See  note  I. 

Original  Action.  —  See  note  3. 

Whether  CiTil  or  Criminal  Proceeding.  —  See  note  4. 

508.  {i)  Jurisdiction   and    Venue — (a)  Out  of  What  Court  limed. 
—  See  note  2. 

(4J  In  Whose  Name  Issued,  —  See  note  7. 

509.  (5)  Joinder  of   Several  Obligors  in  One  Writ.  —  See 
note  2. 

(6)  Requisites  of  Writ  —  (a)  In  General.  —  See  note  4. 

510.  (e)  Conformity  to  Becognlaanoe.  —  See  note  5. 

SIS*     (k)  Averment  of  Forfeiture  —  Varlanoe  Between  Beeogniianoe  and 
Conditional  lodgment.  —  See  note  2. 

(8)  Amendment,  — See  note  7. 

S14«     (l  l)  PUa  or  Answer  —  (a)  Vatnre  of  Defense  —  In  General.  — 
See  note  3. 


Rep.  324,  qiMting  19  Encyc.  of  Pl.  and 
Pr.  305. 

807.  1.  Kirk  v.  U.  S.,  124  Fed. 
Rep.  324,  quoting  19  Encyc.  of  Pl.  and 
Pr.  306  [307]. 

8.  Kirk  v.  U.  S.,  124  Fed.  Rep.  324, 
quoting  19  Encyc.  of  Pl.  and  Pr.  307, 
and  approving  the  whole  text  para- 
graph. 

Begarded  ae  Bedaratlon.  —  In  Mc- 
Namara  v.  People,  183  111.  164,  it  was 
held  that  the  scire  facias  must  be  re- 
garded as  a  declaration  and  will  be 
good  as  against  a  demurrer  if  it  shows 
a  recognizance  properly  entered  into  by 
the  principal  and  his  sureties,  a  default, 
judgment  of  forfeiture,  and  the  issuing 
of  the  writ. 

4.  Kirk  v,  U.  S.,  124  Fed.  Rep.  324 
iciting  19  Encyc.  of  Pu  and  Pr.  307] ; 
Abbott  V.  State,  (Tex.  Crim.  1904)  78 
S.  W.  Rep.  510. 

S09.    S.   State  v.  Dwyer,  70  Vt.  96. 

Compare  Kirk  v,  U.  S.,  124  Fed.  Rep. 
324,  holding  that  where  a  resident  of 
New  York  was  indicted  in  the  Federal 
District  Court  for  the  Southern  District 
of  Georgia,  and  recognizance  was  taken 
and  approved  in  New  York,  with  sure- 
ties residing  in  that  state,  and  there- 
after scire  facias  was  issued  on  the 
recognizance  by  the  Georgia  court,  but 
never  personally  served  on  the  surety, 
and  after  two  returns  of  nihil  the  recog- 
nizance was  forfeited  and  an  execution 
was  issued  to  the  United  States  mar- 
shal   in    New    York    and    levied   upon 


issuing  of  a  temporary  restraining  order 
pendente  lite  to  restrain  the  United 
States  marshal  from  further  proceed- 
ings upon  the  execution. 

On  Change  of  Venue  in  a  criminal 
prosecution,  the  Circuit  Court  of  the 
county  to  which  the  venue  is  taken  has 
jurisdiction  to  enter  judgment  of  for- 
feiture of  the  recognizance  and  issue 
a  writ  of  scire  facias  thereon  to  the 
proper  officers  of  the  county,  where  the 
original  proceedings  were  instituted. 
State  V.  Baughman,  (Kan.  App.  1903) 
74  S.  W.  Rep.  433. 

In  South  Carolina  the  jurisdiction  of 
proceedings  to  forfeit  a  recognizance 
is  confined  to  the  Court  of  General  Ses- 
sions under  Crim.  Code,  §  85.  State  v, 
Quattlebaum,  67  S.  Car.  203. 

7.  See  State  v.  Lambert^  44  W.  Va. 
308. 

300.  2.  State  v.  Lambert,  44  W. 
Va.  308. 

4.  Prayer  for  Judgment. — A  scire  facias 
on  a  forfeited  recognizance  is  not  de- 
fective because  it  does  not  contain  a 
prayer  for  a  proper  judgment,  as  the 
writ  is  not  a  civil  action  for  the  re- 
covery of  money.  State  v.  Baughman, 
(Kan.  App.  1903)  74  S.  W.  Rep.  433. 

310.  5.  Smith  v.  State,  76  Miss. 
728. 

313.  2.  Smith  v.  State,  76  Miss. 
728. 

7.  Vaughan  v.  Candler,  113  Ga.  9; 
State  V.  Lambert,  44  W.  Va.  308 

314.  8.  Befective  Indictment  ae  De- 
the  property  of  the  surety  in  that  state,  fense.  —  The  sureties  may  set  up  that 
the  proceedings  for  forfeiture  were  of  the*  indictment  is  fatally  defective,  as 
such  doubtful  validity  as  to  justify  the     not   charging  any   offense   against   the 
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315.     Trsyane  of  ForfBitore.  —  See  note  I. 
S16«     (e)  Nil  Debet.  —  See  note  I. 

317.  ^12^  Effect  of  Demurrer,  —  See  note  2. 

318.  (15)  Jury  Trial  —  Bight  to  Trial  by  Jury.  —  See  note  I. 
16)  Judgment.  —  See  note  5. 


state.      Candler    v,    Kirksey,    113    Ga. 

309. 

315.  1.  State  v.  Morgan,  (N.  Car. 
X904)  48  S.  £.  Rep.  604. 

316.  1.  McNamara  v.  People,  183 
111.  164. 

Hon  Est  Factum. —  In  Nelson  v.  State, 
44  Tex.  Crim.  595,  it  was  held  that 
the  plea  of  non  est  factum  is  unneces- 
sary in  scire  facias  on  a  forfeited  bail 
bond,  where  there  is  no  signature  at 
all  to  the  bond,  but  the  affidavit  refer- 
ring to  the  bond  alone  is  signed. 

317.  8.  Compare  Candler  v.  Kirk- 
land,  112  Ga.  459,  wherein  it  was  held 
that    in    passing    upon    a    demurrer. 


neither  the  bond  nor  any  aliunde  evi- 
dence could  be  considered,  as  the  sole 
office  of  the  demurrer  was  to  test  the 
legal  sufficiency  of  the  scire  facias, 
and  the  court  could  not  look  beyond 
that  writ;  Cannon  v.  Com.,  96  Va. 
573,  holding  that  on  demurrer  there  is 
nothing  before  the  court  but  the  scire 
facias  and  the  recognizance,  and  that 
an  entry  of  default  cannot  be  looked 
to  in  aid  of  the  recognizance,  as  its 
validity  must  be  considered  standing 
alone  upon  the  demurrer. 

318.  1.  State  v,  Baughman,  (Kan. 
App.  1903)  74  S.  W.  Rep.  433- 

5.  Burrall  v.  People.  103  111.  App.  81. 
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394,    n.  HECE88ITT  07  Wabsavt.  —  See  note  3. 

335.    See  note  i. 

m  ISBUANGE  07  Waiuiaet  —  1.  Hecesiity  of  Striot  Com- 
pUanoe  with  Statute.  —  See  note  3. 

396.    2.  Oath  or  Afflrmatioit  —  See  note  i. 

398.    lY.   SEavisiTEs   Am)  Sutticiehct   07  Waebaht  — 2. 
Showing  Oath  or  Affidavit.  —  See  note  i . 

4.  Beeoription  of  Place  —  a.  In  General.  —  See  note  3. 

331.    i.  Reasonable  Certainty — Ownership  and  Occu- 
pancy —  Building  Known  by  Two  NnmtMn.  —  See  note  I. 

c.  Search  of  Several  Places.  — See  note  5. 
6.  DeBcription  of  Property.  —  See  note  i. 
6.  Direction  to  Competent  Officer.  —  See  note  3. 
i.  To  Search  and  Make  Arrest.  —  See  note  i. 
334.    c.  Time  of  Search.  —  See  note  3. 


339. 


834«  8.  McClurg  v,  Brenton,  123 
Iowa  368. 

335.  1.  State  v.  Bradley,  96  Me. 
121,  holding  farther  that  failure  to 
obtain  a  warrant  until  after  the  arrest 
of  the  owner  of  liquor  which  has  been 
seixed  in  no  way  affects  the  validity 
of  the  warrant. 

S.  State    V.    McGahey«    12    N.    Dak. 

535. 

3M.  1.  Boaaonable  Oanso  for  the  is- 
suance of  a  search  warrant  must  be 
affirmatively  shown  in  the  complaint. 
White  V.  Wagar,  83  111.  App.  592, 
aMrmed  185  111.  195. 

3d8.    1.  Whore  Vo  Searoh  It  Made 


333.  1.  White  v.  Wagar,  83  in. 
App.  592,  affirmed  185  111.  195. 

Snilldeney  of  Deeeription.  —  "  All  arti- 
cles found  therein  used  in  and  about 
the  carrying  on  of  the  business  afore- 
said "  has  been  held  to  be  a  sufficient 
description.  State  v,  Markuson,  7  N. 
Dak.  155. 

8.  InNehraikaa  justice  of  the  peace 
has  authority  to  deputize  one  to  serve 
a  search  warrant.  Miller  v.  Hogeboom, 
56  Neb.  434. 

Direction  to  Be  as  Commanded  by  Statnte. 
—  O'Meara     v.     Merritt,     128     Mich. 


249. 
333. 


1.   Volnntary    Appearance    of 


the  question  whether  a  warrant  is  duly    Party. — In   White  v.   Wagar,    185   IlL 


supported  by  oath  or  affirmation  does 
not  arise.  Garland  Novelty  Co.  v. 
State,  71  Ark.  138. 

8.  The  Words  "Dwelling  House  and 
Inn"  may  be  used  conjointly  to  describe 
the  place  to  be  searched.  State  v.  Ben- 
nett, 95  Me.  197. 

331.  1.  See  State  v.  Bennett,  95 
Me.  197. 

6.  A  Direction  to  fleardh  the  Person 
as  well  as  the  premises  of  a  party 
against  whom  the  warrant  is  issued 
does  not  vitiate  the  whole  of  such  war- 
rant   State  V.  Connolly,  96  Me.  405. 


195,  it  was  held  that  where  the  warrant 
fails  to  require  the  officer  to  bring 
before  the  justice  the  person  in  pos- 
session of  the  goods  seized  the  pro- 
ceeding is  illegal  and  void,  and  the 
fact  that  such  person  appears  volun- 
tarily will  not  cure  the   difficulty. 

A  Warrant  for  Arrest  and  a  Warrant 
for  the  Search  of  the  premises  may 
be  issued  in  one  instrument  in  a 
"  blind  pig  "  case  under  the  Minnesota 
statute.  State  v.  Stoffels,  89  Minn. 
205. 

334.    8.    See   McDurg  ■  v.   Brenton, 
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SSff.    v.  KsTinur.  — See  note  i. 

133  Iowa  368.     Compare  Petit  v.  Col-  well  as  in  the  day.    State  v,  Bennett, 

meiy,  4  Penn.  (Del.)  266.  95  Me.  197,  an  intoxicating-liquor  case. 

A  General  Oireetion  to  Enter  and  Bearoh,  335.    1.  Ominion  of  the  Signatnie  of 

without  any  restriction  as  to  time,  is  the  OAoer  to  the  return  is  not  available 

held  in  Maine  to  be  sufficient  authority  as  an  objection  after  verdict.    State  v. 

to   make   the  search   in   the   night   as  Connolly,  96  Me.  405. 
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S40. 

See  note 
343. 

note  3. 
344. 

tiffs  —  a. 
347. 
350. 


n.  PowES  TO  Obbsb  Secitbitt  —  1.  At  Common  Law.  — 

I. 

2.  Under  Statntes  —  d.  Additional  Security.  —  See 

in.  Bt  Whox  Secvbitt  Mat  Be  REauiEED.  —  See  note  i . 
IV.  Of  Whox  Secueitt  Mat  Be  Bequibed  —  1.  Plain- 

Nonresidents  —  (i)  In  General.  —  See  note  3. 

Bamoyal  of  Plaintiff  from  Joriidictioii  Ponding  Snit.  —  See  note  I. 

b.  Executors  and  Administrators.  —  See  note  2. 


340.    1.  It  Ii  Said  that  Only  Parties       S.  Plaintiff  and  Dofondont  Vonnaidflnt 
to  Snit.  —  International,  etc.,  R.  Co.  v.    — Ponnoylvania. —  See  Broat  v.  Knight, 


Reeves,    (Tex.   Civ.   App.   1904)    79  S. 
W.  Rep.  1099. 

Fiotitionf  Plaintiff.— The  fact  that 
the  plaintiff  in  an  ejectment  suit  is  a 
fictitious  person  will  not  prevent 
security  for  costs  being  required  where 
a  consent  rule  is  entered  into,  making 
the  lessor  and  the  lessee  the  real  par- 
ties. Pritchard  v.  Roe,  3  Penn.  (Del.) 
128. 

343.  8.  Meade  County  Bank  v. 
Bailey,  137  Cal.  447. 

Now  Tork.  —  Under  Code  Civ.  Pro. 
N.  Y.,  §  3276,  where  an  undertaking  to 
secure  costs  has  been  voluntarily  given, 
without  any  order  or  allowance,  the 
court  has  no  power  to  require  addi- 
tional security.  Dunk  v.  Dunk,  177  N. 
Y.  264,  aMrming  88  N.  Y.  App,  Div. 
297. 

Unreasonablo  Ezereiso  of  Powor.  — 
Where  the  plaintiff  is  a  poor  man  and 
unable  to  give  additional  security,  the 
court  will  refuse  to  make  an  order  in 
the  midst  of  the  trial  requiring  such 
security,  since  it  would  be  equivalent 
to  the  entry  of  a  nonsuit  and  an  un- 
reasonable exercise  of  the  power  con- 
ferred by  statute.  Pritchard  v.  Roe,  3 
Penn.  (Del.)  128. 

344.  1.  Ooorgia,  —  2  Code  Ga.,  § 
5399,  is  intended  for  the  protection 
of  the  officers  of  court,  and  whether 
the  plaintiff  does  or  does  not  comply 
with  its  terms  is  a  matter  with  which 
the  defendant  has  no  concern.  Martin 
9.  Armour  Packing  Co.,  no  Ga.  569. 


zo  Pa.  Dist.  X40,  24  Pa.  Co.  Ct.  670. 

Who  Is  Nonroiidont — Technical  Rest- 
dence,  —  Thomas  v.  Gibbons,  25  Pa.  0>. 
Ct.  28. 

Besidenoe  of  Widow.  —  In  an  action 
by  a  widow  to  have  the  homestead  of 
her  deceased  husband  set  apart  for  her 
use,  where  an  affidavit  of  her  non- 
residence  is  not  traversed  by  her,  and 
she  does  not  allege  that  she  is  a  resi- 
dent of  the  state,  except  by  way  of 
inference  from  the  fact  that  she  is  the 
widow  of  a  resident,  she  may  be  re- 
quired to  give  security  for  costs.  Ull- 
man  v.  Abbott,  10  Wyo.  97. 

347.  1.  Past  Costs.  — Where  the 
plaintiff  removes  from  the  state  pending 
suit,  security  should  be  required  for  the 
costs  which  have  accrued  as  well  as 
for  future  costs.  jEjt  p.  Louisville,  etc, 
R.  Co.,  124  Ala.  547. 

B90.  8.  Flynn  v.  Tinney,  (Supm. 
Ct.  Spec.  T.)  60  N.  Y.  Supp.  791,  hold- 
ing that  where  an  action  by  an  admin- 
istrator is  brought  in  good  faith,  an 
application  for  security  for  costs  should 
be  denied ;  Drago  v,  Kavanagh,  56  N. 
Y.  App.  Div.  179. 

When  Ho  Canse  of  Action  Ii  Alleged 
in  the  complaint  a  motion  for  security 
should  be  granted.  Gmaehle  v.  Rosen- 
berg, 80  N.  Y.  App.  Div.  541. 

Meritorions  Canse  of  Aetion.  —  Where 
the  administrator  is  the  real  party  in 
interest,  and  the  claim  is,  upon  its  face, 
meritorious,  the  mere  allegation  of  a 
good  defense  is  not  a  sufficient  ground 
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350-357. 


350. 
351. 

353. 

note  I.  - 
354. 
356. 

357. 


Whan  SepraMiitatiT*  Is  Vonreiidant.  —  See  note  4. 

c.  Receivers.  —  See  note  i, 

d.  Assignees.  —  See  note  2. 

e.  Next  Friends  and  Guardians  Ad  Litem.  —  See 
•  See  also  POOR  Persons. 

^.  Insolvents  —  where  Aetion  ii  in  lert.  —  See  note  3. 
i.  Corporations  — (i)  In  Genera/.  — Set  note  i. 

(2)  Foreign  Corporations.  —  See  note  2. 

(3)  Municipal  Corporations.  — See  note  i. 


for  requiring  security.  McNeil  v,  Mer- 
riam,  57  N.  Y.  App.  Div.  164.  See  also 
Davidson  v.  Bose,  57  N.  Y.  App.  Div. 
212. 

350.  4.  Ex  p.  Louisville,  etc.,  R. 
Co.,  124  Ala.  547. 

Appointment  Made  Within  State.  — 
Pursley  v.  Rodgers,  44  N.  Y.  App.  Div. 

139. 

nieretion  of  Court  —  The  case  of  a 
foreign  administrator  suing  in  New 
York  is  controlled  by  Code  Civ.  Pro. 
N.  Y.,  S  3271,  and  not  by  section  3268, 
and  therefore  the  requiring  of  security 
rests  in  the  discretion  of  the  court. 
Pelkey  v,  Saranac,  67  N.  Y.  App.  Div. 

337. 

No  Property  in  Jnrisdietion.  —  Where 
the  administrator  and  all  the  parties 
whom  he  represents  are  nonresidents, 
and  where  there  is  apparently  no 
estate  or  property  of  any  kind  within 
the  state,  or  elsewhere,  from  which 
costs  can  be  collected,  a  motion  for 
security  should  be  granted.  Pursley  v. 
Rodgers,  44  N.  Y.  App.  Div.  139.  Com- 
pare Kelly  V,  Madigan,  88  N.  Y.  App. 
Div.  138. 

3dl.  L  One  Suing  in  Eii  Individual 
Capaeity,  and  not  in  his  right  as  re- 
ceiver, cannot  be  required  to  give 
security  for  costs  as  a  receiver.  Upson 
V.  Hesselson,  60  N.  Y.  App.  Div.  615. 

8.  Joseph  V.  Raff,  75  N.  Y.  App.  Div. 

447. 

Came  Arising  Only  on  A^jndioation  of 
Bankruptcy. — where  the  cause  of  action 
is  founded  upon  the  fact  of  a  transfer 
by  the  bankrupt  within  four  months  of 
the  adjudication  in  bankruptcy,  and 
consequently  becomes  complete  only 
with  the  adjudication,  security  for  costs 
will  not  be  required  of  the  trustee. 
Frank  v.  Musliner,  (Supm.  Ct  Spec.  T.) 
29  Misc.  (N.  Y.)  237;  Kronfeld  v. 
Liebman,  78  N.  Y.  App.  Div.  437.  See 
also  Rielly  v.  Rosenberg,  57  N.  Y.  App. 
Div.  408;  Schreier  v.  Hogan,  70  N.  Y. 
App.  Div.  2;  Kelley  v.  Kremer,  74  N. 


Y.  App.  Div.  456.  The  power  to  com- 
pel tiie  plaintiff  to  give  security  for 
costs  in  such  a  case  falls  under  Code 
Civ.  Pro.  N.  Y.,  §  3271.  A  trustee  in 
bankruptcy  is  a  trustee  of  an  express 
trust,  and  as  such  he  may  be  required 
to  give  security.  Rielly  v.  Rosenberg, 
57  N.  Y.  App.  Div.  408.  See  also  Cole 
V,  Manson,  (Supm.  Ct.  Spec  T.)  42 
Misc.  (N.  Y.)  149. 

353.  1.  Aetion  in  Form*  Pauperle  — 
Illinois. — Stelzer  v.  Warder,  etc.,  Co., 
109  111.  App.  137. 

354.  8.  Discretion  of  Court.— Gmaehle 
V.    Rosenberg,    80    N.    Y.    App.    Div. 

S41. 

356.  1.  Aetion  in  County  Court.  — 
In  New  York  a  corporation  bringing 
suit  in  a  County  Court  other  than  that 
of  the  county  of  its  residence  may  be 
required  to  give  security  for  costs  under 
Code  Civ.  Pro.  N.  Y.,  S  3268.  Sherin 
Special  Agency  v.  Seaman,  49  N.  Y. 
App.  Div.  33. 

8.  Beoeiver  of  Hational  Bank.  —  See 
Pepper  v.  Fidelity,  etc.,  Co.,  125  Fed. 
Rep.  822. 

Where  a  receiver  of  a  national  bank, 
suing  in  no  representative  capacity  de- 
fined in  Code  Civ.  Pro.  N.  Y.,  9  3271, 
with  respect  to  security  for  costs,  is  a 
nonresident,  and  the  bank  for  which  he 
sues  is  a  foreign  corporation,  security 
for  costs  must  be  given.  Beckham  v. 
Hague,  44  N.  Y.  App.  Div.  146. 

Eifeot  of  Plaoe  of  Business  in  State.  — 
A  foreign  corporation  establishing  a 
place  of  business  in  the  state  is  not 
thereby  exempted  from  being  required 
to  give  security  for  costs.  Henry  Huber 
Co.  V.  Warren,  (N.  Y.  City  Ct.  Gen.  T.) 
29  Misc.  (N.  Y.)  588 ;  Mott  Iron  Works 
V.  Faith,  23  Pa.  Co.  Ct.  665. 

397.  1.  A  Bohool  Distrlet  is  not  within 
a  statute  exempting  a  city  from  giving 
security  for  costs,  even  though  both 
are  designated  by  the  same  name  and 
embrace  the  same  territory.  Mitchell  v. 
Board  of  Education,  137  Cal.  372. 
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8S7.   j\  In  Special   Actions  —  (2)  Penal  and  Qui  Tarn 
Actions,  —  See  note  4. 

Stl9,    (5)  Miscellaneous  Proceedings.  —  See  notes  2,  3,  5. 

860.     See  notes  2,  5. 

2.  Defendants  —  ^.  Counterclaimants.  —  See  note  7. 

S63«    v.  M0TIOH8  FOB  SxciiBiTT  —  1.  Time  of  Making  —Vi 
lity  of  Promptituda.  —  See  note  2. 

364.     If  Party  TakM  Any  Steps.  —  See  notes  2,  4. 

869.     See  notes  i,  3,  5. 

866*    See  notes  i,  2. 

Diicretioiuiry  Power  of  Court.  —  See  note  3. 


M7.    4.    State  v.  Billingsley,  68  Ark. 

485. 

369.  8.  An  Interyener  In  Attsohment 
could  not  be  required  to  give  security 
for  costs  in  Iowa  prior  to  Acts  of 
the  Twenty-seventh  General  Assembly 
(1898),  c.  100.  Petty  V.  Hayden,  115 
Iowa    212. 

5.  A  Trial  of  Bight  of  Property  is  not 
an  action,  and  security  for  costs  cannot 
be  required.  Bond  v.  Carter  Hardware 
Co.,  15  App.  Cas.  (D.  C.)  72. 

6.  Setting  Apart  of  Homeetead. —  An 
application  by  a  widow  to  have  the 
homestead  of  her  deceased  husband  set 
aside  for  her  use  is  within  the  Wyoming 
statute  requiring  security  for  costs  from 
nonresidents.  Ullman  v.  Abbott,  10 
Wyo.  97. 

360.  9.  Qao  Warranto.  —  Little  v. 
State,  137  Ala.  640. 


V,  Berkeroeyer,  7  Northam.  Co.  Rep. 
(Pa.)  38s. 

C  After  Anewer.  —  Johnson  v.  Metro- 
politan St.  R.  Co.,  56  N.  Y.  App.  Div. 
286 ;  Corbett  v,  Brantingham,  65  N.  Y. 
App.  Div.  335 ;  Dunaway  v,  Terry, 
(Supm.  Ct.  Spec.  T.)  37  Misc.  (N.  Y.) 
510;  Kelley  v,  Kremer,  74  N.  Y.  App. 
Div.  456.  But  see  McKee  v.  Smith,  30 
Pittsb.  Leg.  J.  N.  S.  (Pa.)  1x1 ;  O'Brien 
r.  Heam,  125  Fed.  Rep.  95. 

3M.  1.  After  Obtaining  Time  to  Plead. 
—  See  Rommel  v.  Kirk,  4  N.  J.  L.  J. 
216. 

8.  After  Ime.  —  See  Rommel  v.  Kirk, 
4  N.  J.  L.  J.  216;  Code  V.  Williams,  s 
N.  J.  L.  J.  218. 

5.  After  Trial.— Turell  v.  Erie  R. 
Co.,  46  N.  Y.  App.  Div.  296,  reargument 
denied  47  N.  Y.  App.  Div.  639. 

366.    1.  After  a  Fpial  Decree  Ii  Be* 


6.  Election  Contests.  —  The  contestant    aoinded  an  application  to  compel  security 


in  an  election  contest  may  maintain  the 
action  in  forma  pauperis  without  giving 
a  cost  bond.  Bailey  v.  Fly,  (Tex.  1904) 
79  S.  W.  Rep.  299. 

The  incumbent  meeting  the  case  made 
by  the  contestant  by  showing  that  illegal 
votes  counted  for  him  were  without 
prejudice  because  of  illegal  votes  cast 
for  the  contestant  does  not  thereby  be- 
come a  contestant  within  the  Iowa  stat- 
ute requiring  a  contestant  to  give  se- 
curity for  costs.  Kelso  v.  Wright,  no 
Iowa  560. 

7.  In  Alabama  a  nonresident  respond- 
ent, upon  filing  a  cross-bill,  is  not  re- 


for  costs  should  be  granted.  Watson  v. 
Classic,  95  Md.  658. 

8.  Appeal  firom  Justice.  —  See  Hebble- 
white  Mfg.  Co.  v,  H.  J.  White  Co., 
9  Pa.  Dist.  568,  24  Pa.  Co.  Ct.  82. 

8.  Corbett  v,  Brantingham,  6$  N.  Y. 
App.  Div.  335 ;  Dunaway  v,  Terry, 
(Supm.  Ct  Spec.  T.)  37  Misc.  (N.  Y.) 
510;  Kelley  v.  Kremer,  74  N.  Y.  App. 
Div.  456;  Kronfeld  v.  Liebman,  78  N. 
Y.  App.  Div.  437 ;  De  Stefano  v.  Brown, 
(Supm.  Ct.  App.  T.)  84  N.  Y.  Supp. 
165;  Ampel  V.  Seifert,  (Supm.  Ct.  App. 
T.)  86  N.  Y.  Supp.  17. 

Where  Entirely  Kew  Case  Is  Introduced 


quired  to  give  security  for  costs.    Stein     by  Amendment.  —  Boyd  v.  U.  S.  Mort- 


V,  McGrath,  128  Ala.  175. 

369.  8.  Turcll  V,  Erie  R.  Co.,  46 
N.  Y.  App.  Div.  296. 

In  Maryland,  in  chancery  cases,  se- 
curity for  costs  may  be  required  at  any 
time  before  final  decree.  Watson  v. 
Classic,  95  Md.  658. 

364*    8.  After  Continuance.  —  Lange 


gage,  etc.,  Co.,  90  N.  Y.  App.  Div.  32, 
holding  further  that  the  defendant  was 
not  deprived  of  his  right  to  security  by 
the  statement  in  his  affidavit  that  the 
commencement  of  the  action  was  of  the 
date  when  the  amended  pleadings  were 
served. 
Where  the  Plaintiff  It  BeeponiiUe  fte 
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367.     2.  Notice  of  Motion  —  KeoaMity  for  Notice.  —  See  note  I . 

369,  4.  Seqnisites  of  Motion  —  a.    In  General  —  Btetemenu 

vpon  Iiiformation  and  Sellef.  —  See  note  I. 

b.  Necessary  Allegations  —  (2)   Nonresidence.  — 
See  note  5. 

370.  (5)  As  to  Merits  of  Defense.  —  See  note  5. 

379«     5.  Hearing  of  Motion  —  Dlioretioiiary  Power  of  Court  —  See 

note  6. 
373. 
374. 
375. 


VI.  Tike  to  Give  Secitbitt.  —  See  note  i. 

Exteniioii  of  Time.  —  See  note  2. 

VII.  Objections  fob  Failube  to  Oive  Sectjbitt  —  1.  In 


OeneraL  —  See  note  i. 

the  Delay,  and  the  defendant  acted 
promptly,  he  is  not  deprived  of  his  right 
to  security.  Cooke  v.  Metropolitan  St. 
R.  Co.,  59  N.  Y.  App.  Div.  154. 

367.  1.  Ex  Parte  Motions  — New 
York. — When  the  discretion  of  the  court 
is  invoked,  the  application  must  be  upon 
notice.  McNeil  v,  Merriam,  57  N.  Y. 
App.  Div.  164;  Pursley  v.  Rodgers,  44 
N.  Y.  App.  Div.  139;  Kronfeld  v.  Lieb- 
man,  78  N.  Y.  App.  Div.  437. 

However,  in  a  proper  case,  the  court 
may  consider  and  dispose  of  the  ques- 
tion of  the  right  to  the  security  for 
costs  as  a  discretionary  matter  upon 
a  motion  made  to  vacate  an  ex  parte 
order.  Kelley  v.  Kremer,  74  N.  Y.  App. 
Div.  456. 

Filing  of  Motion  Eqnivalent  to  Notice. 

—  Under  a  statute  providing  that  "  no- 
tice of  motions  in  a  suit  pending  is 
given  by  the  filing  of  the  motion  and 
entry  thereof  in  the  motion  docket  dur- 
ing the  term,"  actual  notice  of  a  motion 
for  security  need  not  be  gfiven.  Frazer 
V,  Moore,  28  Tex.  Civ.  App.  427. 

Where  Beonrity  Not  Beqnired  nntil 
After  Aniwer.  —  It  is  the  better  prac- 
tice, where  security  is  not  required  until 
after  answer  has  been  served,  that  the 
motion  for  security  should  be  made 
upon  notice  to  the  other  side.  Corbett 
V.   Brantingham,   65   N.   Y.   App.   Div. 

335- 
9^1^.    1.  Affidavit  as  to  Nonresidence. 

—  Hearsay  evidence  is  not  a  proper 
basis  of  an  order  to  give  security  for 
costs  on  the  ground  that  the  plaintiff 
is  a  nonresident.  Davidson  v,  Bose,  57 
N.  Y.  App.  Div.  212. 

5.  Allegation  of  Sabseqnent  Bemoval.  — 
Where  an  application  for  security  for 
costs  is  made  subsequently  to  the  filing 
of  the  answer,  it  must  appear  that  the 
plaintiff  has  become  a  nonresident  since 


the  institution  of  the  suit.  Vohs  v.  A. 
£.  Shorthill  Co.,  (Iowa  1904)  100  N. 
W.  Rep.  495. 

Complaint  Part  of  Moving  Papers. — 
Where  nonresidence  is  the  sole  cause 
on  which  the  motion  is  based,  the  com- 
plaint should  be  made  a  part  of  the 
moving  papers.  Podmore  v.  Seamen's 
Sav.  Bank,  (Supm.  Ct.  App.  T.)  30 
Misc.  (N.  Y.)  416. 

370.  6.  Insufficient  Affidavit.  — An 
affidavit  alleging  that  the  defendants 
had  a  good  and  sufficient  defense,  the 
nature  and  character  of  which  was  "  not 
guilty,"  was  held  to  be  insufficient. 
Rauche  v,  Blumenthal,  4  Penn.  (Del.) 

521. 

379.  6.  Cullen  V.  Hani sch,  114  Wis. 
24;  Colbeth  V,  Colbeth,  117  Wis.  90. 

Beview  of  Orders.  —  An  order  requir- 
ing or  refusing  to  require  security  for 
costs  is  not  appealable.  Cullen  v. 
Hanisch,  114  Wis.  24. 

Matter  of  Biffht.  —  When  the  demand 
for  security  for  costs  is  made  in  a 
proper  case,  the  defendant  has  a  right 
to  have  it,  and  the  court  cannot,  against 
his  will,  deprive  him  of  that  right. 
Meade  County  Bank  v.  Bailey^  137  Cal. 

447. 

373.  1.   Necessity   of  Judgment.  — 

The  action  cannot  be  dismissed  without 
a  judgment.  Columbus  Cent.  R.  Co.  v, 
Wilkin,  10  Ohio  Dec.  467,  8  Ohio  N.  P. 

35. 

374.  2.  Rosenfeld  v,  Swarts,  24  R. 
I.  315.  holding  that  the  acceptance  of 
security  after  the  time  first  named  has 
expired  amounts  to  nothing  more  than 
extension  of  time. 

375.  1.  An  Objection  to  the  Admission 
of  Evidence  is  not  a  proper  manner  of 
objecting  that  security  for  costs  has  not 
been  filed.  In  re  Albert,  80  Mo.  App. 
554- 
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580.  6.  Waiver  of  Right  to  DiBinissal.  —  See  note  3. 

581.  6.  Beinrtatement  After  Dismissal.  —  See  note  i. 
383.    ym  EiiTDS  OF  Secitbitt  —  3.  Deposit.  —  See  note  i. 

IX.   BEairiSITES     AKD     SUFFICIEHCT     OF    SECITBITT  —  1 

Beqnirements  of  Statutes  and  Bules.  —  See  note  3. 
383.    See  note  i. 

2.  Form  and  Contents  of  Bond  —  To  Whom  OiTon.  —  See 


note  4. 
385. 
387. 

388. 
389. 
note  2 
390. 


3.  Amount  of  Security  —  Penalty  of  Bond.  —  See  note  2. 

5.  Justification  of  Sureties.  —  See  note  5. 

7.  ApproTal  of  Security.  —  See  note  3. 

X  LiABiLiTT    OF   SiTBBTiES  —  1.  In    General  —  See 

As  Baipoots  Penons  to  Whom  Cofts  Aeoruo.  —  See  note  2. 


8§0.  8.  Bay  City  v.  Bay  Circuit 
Judge,  126  Mich.  50,  citing  19  Encyc. 
OF  Pl.  and  Pr.  380. 

3S1«  1.  Edwards  v.  Middleton,  28 
Tex.  Civ.  App.  316,  holding  that  where 
the  failure  of  the  plaintiff  to  comply 
with  a  rule  for  costs  was  not  due  to 
wilful  negligence,  and  no  right  of  the 
defendant  would  be  prejudiced  by  rein- 
stating the  case,  while  the  cause  of  ac- 
tion of  the  plaintiff  would  be  seriously 
prejudiced  by  a  refusal  to  do  so,  the 
cause  will  be  reinstated;  Frazer  v, 
Moore,  28  Tex.  Civ.  App.  427. 

889.  1.  The  Making  of  a  Deposit, 
accompanied  by  an  offer  to  make  future 
deposits,  does  not  prevent  the  filing  of 
a  motion  to  require  the  plaintiff  to  give 
security  for  costs.  Edwards  v.  Middle- 
ton,  28  Tex.  Civ.  App.  316. 

S.  Bonds  Signed  in  Blank.  —  Bonds  in 
criminal  cases,  signed  in  blank  by  a 
surety  and  left  with  the  officer  of  the 
law  to  fill  in  and  use  as  he  sees  fit  after 
the  alleged  offender  is  arrested,  are 
not  a  compliance  with  a  statute  provid- 
ing that  "  no  warrant  shall  issue  unless 
security  for  costs  shall  have  been  filed 
with  said  justice."  Hutchinson  v.  Ionia 
County,  130  Mich.  62. 

383*  1.  Dunton  v.  Harper,  64  S. 
Car.  338. 

Indorsements  of  Writs.  — Under  the 
Massachusetts  statute  an  indorsement 
by  a  firm  is  sufficient.  Johnson  v, 
Sprague,  183  Mass.  102. 

4.  Obligee  Hot  Named.  —  McPherson 
v.  Commercial  Nat.  Bank,  6i  Neb.  695. 

385.  S.  Where  the  Amount  Is  Desig- 
nated by  Statute  no  further  security  can 
be  required.  Turell  v.  Erie  R.  Co.,  46 
N.  Y.  App.  Div.  296,  reargument  denied 


47  N.  Y.  App.  Div.  639.  And  the  court 
has  no  power  to  alter  such  amount. 
Meade  County  Bank  v.  Bailey,  137  Cal. 

447. 

South  Carolina. —  Under  a  rule  of 
court  providing  that  the  exact  amount 
in  dollars  for  which  the  sureties  will 
be  responsible  shall  be  set  out,  an  affi- 
davit of  two  sigrners  of  an  undertaking 
that  each  was  worth  one  himdred  dol- 
lars over  and  above  his  homestead  is 
not  sufficient.  Taylor  v,  Dempsey,  66 
S.  Car.  513. 

387.  0.  Evidence  on  Jnstifieation. — 
A  certified  copy  of  the  annual  report  or 
statement  of  a  surety  company,  filed  in 
the  office  of  the  state  superintendent  of 
insurance,  is  improperly  received  as 
evidence  on  the  justification  of  a  bond 
of  such  surety  company.  Haines  v. 
Hein,  67  N.  Y.  App.  Div.  389. 

388.  8.  Little  v.  State,  137  Ala. 
640,  siutaining  Good  v.  Jones,  56  Ala. 
538,  cited  in  the  original  note. 

Approval  of  Clerk.  —  Where  a  judge  in 
the  exercise  of  his  discretion  directs 
that  a  bond  be  filed,  to  be  approved  by 
the  clerk  of  the  court,  and  a  bond  is 
filed  but  not  approved  by  the  derk,  the 
cause  may  be  dismissed  for  failure  to 
give  security.  Gifford  v.  Roberts,  125 
Mich.  408. 

389.  8.  Dismissal  for  Failure  to  Proee- 
eute.  —  Where  a  suit  is  dismissed  for 
failure  to  prosecute  it,  the  sureties  are 
liable  on  the  bond  for  costs.  Jordan  v. 
Vaughn,  104  Mo.  App.  no. 

390.  8.  Liability  for  Witness  Fees.  — 
A  cost  bond  in  favor  of  the  officers 
of  court  is  also  security  for  witness  fees. 
Glameyer  v.  Hamilton,  (Tex.  Civ.  App. 
1900)  60  S.  W.  Rep.  471. 
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391. 

note  I. 
393. 
395. 

note  2. 

397. 
398. 


2.  Ooits  of  Persomd  Bepreientative  of  Plaintiff  —  See 

6.  Co8t8  After  Appeal  —  See  note  i. 

XI  BsxEDiSB  Agaivst  Subetisb  —  1.  In  OeneraL  —  See 

2.  By  Motion  —  a.  In  General.  —  See  note  4. 

3.  By  Action  —  a.  Parties.  —  See  note  4. 

c.  Allegations  of  Plea  or  Answer.  —  See  note  i. 


391.  1.  Cofti  of  Administrator.  —  In 
Mississippi,  where,  in  an  action  by  an  ad- 
ministrator, a  bond  is  voluntarily  grjven 
to  secure  the  costs,  the  sureties  limiting 
their  liabi^ty  to  costs  that  may  be 
awarded  against  the  plaintiff  individu- 
ally, and  the  latter  obtains  a  certificate 
from  the  court  that  there  was  probable 
cause  for  bringing  the  suit,  no  judgment 
for  costs  can  be  legally  enforced  against 
the  sureties.  Nichols  v.  Gulf,  etc.,  R. 
Co.,  83  Miss.  126. 

tl93«  1.  Glameyerv.  Hamilton,  (Tex. 
Civ.  App.  1900)  60  S.  W.  Rep.  471. 

395.  8.  Dow  Wire  Works  Co.  v, 
Engelhardt,  136  Ala.  608  idling  19 
Encyc.  of  Pl.  and  Pr.  395] ;  Bodeman 
V.  Reinhard,  (Tex.  Civ.  App.  1900)  54 
S.  W.  Rep.  105 1 ;  Glameyer  v.  Hamilton, 
(Tex.  Civ.  App.  1900)  60  S.  W.  Rep. 

471. 

4.  Rogers  v.  Western  Mut.  L.  Assoc, 
123  Iowa  722. 

Jury  TriaL — Where  a  statute  directs 


a  summary  proceeding  against  a  surety 
for  costs,  he  is  not  entitled  to  a  jury 
trial.  Rogers  v.  Western  Mut  L.  As- 
soc, 123  Iowa  72a. 

397.  4.  Plaintift— Where  a  cost 
bond  is  conditioned  to  pay  the  costs  to 
the  plaintiff,  he  may  recover  them  of 
the  obligor  before  pasring  them  himself. 
Hamilton  v.  Baltimore,  etc.,  R.  Co.,  8 
Ohio  Dec.  435. 

Joinder.  —  An  officer  of  the  court  may 
&ue  on  a  cost  bond  for  himself  and 
others  without  joining  as  plaintiffs  wit- 
nesses entitled  to  their  fees.  Bodeman 
V.  Reinhard,  (Tex.  Civ.  App.  1900)  54 
S.  W.  Rep.  1051. 

39§.  1.  Estoppel. — Sureties  who  have 
executed  and  filed  a  bond  on  the  faith 
of  which  the  plaintiff  has  been  enabled 
to  continue  the  prosecution  and  to  force 
the  defendants  to  incur  expense  are 
estopped  to  deny  that  such  bond  was 
filed  in  that  particular  suit.  McGee  v. 
Smith,  X04  Mo.  App.  40. 
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4<Mi.    I  ClYiL  ACTIOH  —  2.  Hatnre  of  and  Partiei  to  AeUon  — 

Ibatement  and  Sarvival  of  Action.  —  See  note  4. 

40 i.    4.  Declaration,  Petition,  or  Complaint — a.  In  General. 

—  See  note  2. 

410.  h.  Alleging  Loss  of  Service.  —  See  note  2. 

411.  i.  Statement  of  Damages  —  Damaget  for  womdod  im- 

ingf.  — See  note  i. 

413.  6.  InstructionB  — /7.  Defining  Seduction  and  Charg- 
ing Generally.  — See  note  2. 

415.  n.  Cbimihal  Fbosegution  —  1.  Indictment — h.  Con- 
formity with  Requirements  or  Language  of  Statute.  — 

See  notes  3,  4. 

417.  c.  Alleging  Seduction  and  Means  of  Accom- 

PLISHMENT  —  (l)  In  General —  Allegation  of  Carnal  Knofwladga.  —  Sec 
note  2. 

(2)  Promise  of  Marriage,  —  See  note  4. 

418.  d.  Averment  of  Person  Seduced  —  Name.  —  See 
note  4. 


403.  4.  Larocque  v,  Conheim, 
(Supm.  Ct.  Spec.  T.)  42  Misc.  (N.  Y.) 
613. 

4M.  8.  InstanooB  of  Soi&cient  Decla- 
ration or  Complaint. —  A  complaint  by  a 
woman  for  her  own  seduction  is  sufficient 
wfaere  it  alleges  that  her  seduction  was 
induced  by  the  defendant's  false  pre- 
tenses of  love  for  her,  and  by  promises 
of  marriage,  and  by  his  urgent  and  per- 
sistent importunities,  and  that  at  the 
time  of  the  commission  of  the  grievance 
complained  of  the  plaintiff  was  a  minpr, 
and  is  still  unmarried,  and  that  at  all 
times  prior  to  such  seduction  she  had 
been  chaste  and  virtuous.  Swett  v. 
Gray,   141    Cal,  83. 

410*  2.  Davis  v,  Boyett,  120  Ga. 
649;  Anthony  v,  Norton,  60  Kan.  341, 
wherein  it  was  held  that  a  parent  may 
maintain  an  action  for  the  seduction 
of  a  daughter  without  averment  or  proof 
of  loss  of  service  or  expenses  of  sick- 
ness;   Snider  v.   Newell,    132   N.   Car. 

614. 
411*     1.  Cook  V.  Bartlett,  179  Mass. 

576- 
419*    2.    Stowers  v.  Singer,  113  Ky. 


584,  quoting  19  Encyc.  of  Pl.  akd  Pr. 
412  and  holding  the  instruction  in  the 
case  at  bar  to  be  insufficient. 

Initmotioni  aa  to  Minority  of  Deitondaat. 
—  In  Hawk  v.  Harris,  112  Iowa  543,  it 
was  held  not  to  be  error  for  the  court 
to  refuse  an  instruction  that  if  the  jury 
should  find  that  at  the  time  of  the 
alleged  promise  of  marriage  the  defend- 
ant was  a  minor,  and  that  the  prosecu- 
trix knew  that  fact,  she  could  not  in 
law  claim  that  such  promise  induced 
her  to  consent  to  sexual  intercourse, 
because  a  minor  is  in  law  incapable  of 
entering  into  a  binding  marriage  con- 
tract. 

415.  8.  Wisdom  v.  State,  (Tex. 
Crim.  1903)  75  S.  W.  Rep.  22. 

4.  Hinkle  v.  State,  157  Ind.  237,  cxi" 
ing  19  Encyc.  op  Pl.  and  P«.  415. 

417.  2.  In  Oklahoma,  under  Stat. 
1893,  §  21 7 1,  defining  seduction,  seduc- 
tion and  illicit  connection  must  be  al- 
leged and  proved.  Harvey  v.  Territory, 
II  Okla.  156. 

4.   Harvey  v.  Territory,  11  Okla.  156. 

41§.  4.  Variance.  —  Where  an  in- 
dictment charged  the  seduction  of  Maiy 
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419,    e.  Statement  of  Place  and  Time.  —  See  note  2. 
490,   g.  Alleging  Woman  or  Man  Unmarried.  — See 
notes  I,  3. 

h.  Allegations  of   Previous    Chastity.  —  See 
note  4. 

493.    2.  Instniotions  —  a.  Defining  Offense  and  Stating 
Requisites  —  in  Gentni.  —  See  note  4. 

434.  b.  On  Facts  and  Evidence.  —  See  note  2. 

435.  See  note  i. 

Oorroboratiiig  Eridenoe.  —  See  note  3. 


Ellen  O'Grady,  proof  of  the  seduction 
of  Nellie  O'Grady  was  held  not  to  con- 
stitute a  material  variance,  notwith- 
standing no  witness  identified  "  Mary 
Ellen"  as  "Nellie."  State  v.  Burns, 
119  Iowa  663. 

419.  8.  Proof  nnder  Allegation  m  to 
Tima.  —  In  People  v.  Bressler,  131  Mich. 
390,  it  was  held  that  under  an  in- 
formation charging  the  offense  to  have 
been  committed  on  a  certain  date  in 
August,  where  the  prosecuting  attorney 
elected  to  stand  upon  the  date  charged, 
a  conviction  could  not  be  supported  on 
proof  of  the  commission  of  the  offense 
prior  to  such  date.  See  also  People  v. 
Smith,  132  Mich.  58;  People  v,  Payne, 
131  Mich.  474. 

490.  1.  Unmarried  Condition. —  Un- 
der the  Oklahoma  statute  it  is  incumbent 
on  the  prosecution  to  allege  and  prove 
that  the  female  was  unmarried.  Harvey 
V,  Territory,  11  Okla.  156.  But  in 
Mississippi  the  indictment  need  not  al- 
lege that  the  woman  was  unmarried,  as 
her  marriage  is  a  matter  of  defense. 
Hoff  V.  State,  83  Miss.  488. 

8.  Jordan  v.  State,  120  Ga.  864. 

4.  Harvey  v.  Territory,  xi  Okla.  156. 

In  Arkaniaa  previous  chastity  of  the 
woman  need  not  be  alleged.  Caldwell 
V,  State,  (Ark.  1904)  83  S.  W.  Rep. 
929,  disapproving  on  this  point  Walton 
V,  State,  71  Ark.  398. 

433.  4.  See  Walton  v.  State,  71 
Ark.  398  (instruction  on  reasonable 
doubt);  State  v.  Stolley,  121  Iowa  iii. 

Failure  to  Define  the  Term  "  Beduotion  " 
is  error,  especially  where  there  is  evi- 
dence of  the  prior  unchastity  of  the 
prosecutrix.  Gorzell  v.  State,  43  Tex. 
Crim.  82;  Sledge  v.  State,  (Tex.  Crim. 
1901)  63  S.  W.  Rep.  317.  See  also 
Merrell  v.  State,  42  Tex.  Crim.  19. 

Initmotioii  as  to  Time. —  In  People  v. 
Goodwin,  132  Cal.  368,  it  was  held  that 
it  was  not  error  in  the  court  to  refuse 


an  instruction  to  acquit  if  the  jury  had 
a  reasonable  doubt  as  to  whether  the 
defendant  was  with  the  prosecutrix  on 
the  exact  date  fixed  by  her  and  charged 
in  the  information,  as  the  exact  date 
was  not  material. 

Beaionable  Donbt  —  Preponderance  of 
Testimony.  —  In  Caldwell  v.  State,  69 
Ark.  322,  it  was  held  that,  the  defendant 
having  set  up  the  refusal  of  the  prose- 
cutrix to  marry  him  as  a  substantive 
affirmative  defense,  it  was  not  error  in 
the  court  to  charge  that  if  the  jury  had 
a  reasonable  doubt  of  the  defendant's 
guilt  upon  the  testimony  in  the  whole 
case,  it  should  acquit,  but  if  he  sought 
to  justify  his  failure  to  marry  the  prose- 
cutrix on  the  ground  of  her  refusal  he 
must  prove  such  refusal  by  a  preponder- 
ance of  the  testimony. 

434.  2.  Conceded  Facte  may  be  stated 
to  the  jury,  when  necessary  to  a  proper 
understanding  of  the  issues  presented. 
Purnett  v.  State,  (Ark.  1904)  81  S.  W. 
Rep.  382.  But  it  is  error  for  the  court 
to  instruct  that  an  essential  fact  is 
established,  although  there  may  be  no 
evidence  to  the  contrary.  State  v,  Bige, 
112  Iowa  433. 

435«  1.  State  v.  Kissock,  iix  Iowa 
690. 

8.  Keaton  v.  State,  (Ark.  1904)  83  S. 
W.  Rep.  911;  Hinkle  v.  State,  157  Ind. 
237;  Barnard  v.  State,  (Tex.  Crim. 
1903)  76  S.  W.  Rep.  475.  See  also 
Wisdom  V.  State,  (Tex.  Crim.  1903)  75 
S.  W.  Rep.  22,  disapproving  a  charge 
that  the  corroborative  evidence  need  not 
be  direct  and  positive,  but  that  the 
testimony  of  the  prosecutrix  may  be 
sufficiently  corroborated  by  such  facts 
and  circumstances  as  tend  to  support 
her  testimony  and  satisfy  the  jury  that 
she  is  worthy  of  belief. 

Defining  Terms. —  Where  the  court 
charges  the  jury  that  the  prosecutrix 
is  an  accomplice  and  that  her  testimony 
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496.  See  note  i. 

c.  Inapplicable  or  Outside  op  Issub  or  Evidence. 

See  note  3. 

497.  d.  When  Requests  for  Instructions  Granted.  — 

See  note  i. 

must  be  corroborated,  it  is  not  neces-  497.    1.  Timt  of  Promited  Xtrriagt- 

8«ry  to  define  the  term  "  accomplice."  —  An  instruction  to  the  effect  that  the 

Smith  V.  State,   (Tex.  Grim.   1901)   65  sexual  intercourse  must  not  be  under 

S.  W.  Rep.  x86.  a  promise  to  marry  in  the  future,  but 

496.     1.    Btating  Oorrobonttlng  Piets  immediately,  is  properly  refused.    Mer- 

ProTSd.  —  State  v,   Coffman,    iia   Iowa  rell  v.  State,  42  Tex.  Grim.  19.    See  to 

8,  wherein  an  instruction  that  evidence  the  same  effect  Jinks  v.  State,  114  Ga. 

that    the    prosecutrix    had   given   birth  430. 

to  a  child  was  corroborative  of  her  tes-  Where  the  Prinoiplee  Inrolved  HaT* 
timony  was  held  to  be  error,  in  that  it  Been  CoTered  by  instructions  given  it  is 
in  no  way  tended  to  connect  the  defend-  not  error  to  refuse  an  instruction,  how- 
ant  with  the  commission  of  the  crime.  ever  correct  from  a  legal  standpoint  it 

S.   In   Puckett  v.   State,   71    Ark.   6j  may  be.     State  v.  Dent,  170  Mo.  398. 

(instruction  on  character  where  chastity  See  also  State  v.  Mulholland,  115  Iowa 

was  not  in  ieeoe).  170. 
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CRIMINAL  CASES). 

433.     m  JlTBIBDIOTIOV  —  BT   WHOK  AKD  WHXBB   SXVDfiSU) 

—  1.  Jurisdiction  in  General.  —  See  note  6. 

433.  Court  Prononnoing  Sentence.  —  See  note  3. 

434.  2.  Bendition  by  Other  than  Trial  Judge.  —  See  note  i. 

Sneoeeeor  of  Trial  Jndge.  —  See  note  3. 

436.  IT.   BSQUISITEB    TO    SUPPOBT    AKB     FOITKDATIOV    FOB  — 

1.  In  Oeneral  —  Verdiot  or  Plea  of  Oniity.  —  See  note  i. 

437.  Independent  Judgment  of  Court.  —  See  note  I. 

2.  On  Plea  of  Guilty.  —  See  note  3. 

438*     Determining  Degree  of  Offenie  or  Puniihment.  —  See  note  I. 

3.  On  Verdict  of  Jury  — tf.  Necessity  of  Verdict  of 
Conviction.  —  See  note  2. 

439.  c.  Responsiveness  of  Sentence  to  Verdict.  — 
See  note  i. 

flentenoe  for  Predie  Offenee  Found.  —  See  note  2. 

440.  See  notes  i,  2. 

433,    e.    See    People   v.    State    Re-  43§.     I.    People  v.  Miller,  137  Cat 

formatory  for  Women,  (Supm.  Ct.  Spec.  642;  People  v.  Chew  Lan  Ong,  141  Cal. 

T.)  38  Misc.  (N.  Y.)  243.  550;  Smith  v.  People,  (Colo.  1904)  75 

A  Sentenoe  by  a  Do  Faoto  Judge  can-.  Pac.  Rep.  914. 
not  be  questioned  by  the  accused  in  a  2.  Aoquittal  of  Crime  Cluurged,  but  Con- 
collateral  proceeding.     Orme  v.   Com.,  vietlon  of  Another  Offenie. —  Ex  p.  Dela, 
(Ky.  1900)  55  S.  W.  Rep.  195.  25  Nev.  346. 

433,    8.    Woody     v.     State,     (Tex.  439.     1.    Mollis  v.    State,    123   Ala. 

Crim.  1902)  69  S.  W.  Rep.  155,  holding  74;  Ex  p.  Hill,  122  Ala.  114;  Kidd  v, 

that  a  judgment  of  conviction  rendered  Territory,  9  Okla.  450;  In  re  Bums,  113 

before  a  disqualified  judge  is  absolutely  Fed.  Rep.  987. 

void.  2.   State  v.  Bellard,  50  La.  Ann.  594. 

434«    1.   State  v.  Jones,   115   Iowa  440.    1.  Sentenoe  for  Miidomeanor  on 

113;  Com.  V.  Dunleavy,  x6  Pa.  Super.  Conviotlon  for  Felony. — In     Smith    v. 

Ct.  380;   Lanphere  v.  State,   114  Wis.  State,  24  Ohio  Cir.  Ct.  140,  it  was  held 

193*  that  on  a  conviction  under  Rev.  Stat. 

8.   Ross  V.  State,  8  Wyo.  351.  Ohio,  8   3140-2,  making  the  crime  of 

436.  1.  See  Eastham  v.  Com.,  (Ky.  abandonment  of  a  child  by  a  parent  a 
1899)  49  S.  W.  Rep.  795,  holding  that  felony,  the  court  has  no  authority  to 
where,  in  a  penal  action  for  the  re-  include  imprisonment  until  the  fine  and 
covery  of  a  fine,  the  defendant  admits  costs  are  paid  as  a  part  of  the  penalty, 
the  fact  constituting  guilt,  the  court  2.  Kidd  v.  Territory,  9  Okla.  450. 
may  assess  the  minimum  penalty  with-  Ignoring  Seeonunendation  of  Jury. — 
out  impaneling  a  jury;  Jamison  v.  Wim-  In  Alack  v.  State,  118  Ga.  755,  it  was 
bish,  130  Fed.  Rep.  351,  holding  that  held  that  where  the  jury  found  the 
a  sentence  to  infamous  punishment  defendant  guilty  of  assault  with  intent 
without  a  jury  trial  is  void.  to  murder  and  recommended  that  he  be 

437.  1.  West  V.   Gammon,    (C.  C.  sentenced  for  a  misdemeanor,  the  fact 
A.)  98  Fed.  Rep.  426.                             '  the  court  disapproved  such  recommenda- 

8.   Marx  v.  People,  204  111.  248,  sup-     tion  and  sentenced  the  defendant  for  a 
porting  the  whole  text  paragraph.  felony  was  no  cause  for  a  new  triaL 
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440.     flentonoa  for  Lcnar  OfBmM.  —  See  note  3. 

443.    V.  Tike  —  Suspehbioh  —  1.  Fixing  Time.  —  See  note  i. 

445.  2.  During  Term  —  c.  Pending  Exceptions  or  Ap- 
peal —  Pending  AppaaL  —  See  note  4. 

446.  3.  At  Subsequent  Term.  —  See  notes  2,  3. 

4.  Suspension  —  a.  In  General.  —  See  note  4. 

447.  BMioni  for  Delay. —  See  note  I. 
Jnrifdiotion  to  Sentenoe  Defendant.  —  See  note  2. 

b.  Indefinite  Suspension  or  During  Good  Be- 

HAVIOR.  —  See  note  2. 
440.     See  note  i. 

450.    c.  On  Payment  of  Costs.  —  See  note  2. 
459.    VI.  F0BMALITIS8  —  A88SBTIOH  OP  BlOHTS  —  1.  Presenoe 

of  Defendant -*  ^.    When  Corporal  Punishment  Inflicted. 

—  See  note  2. 

454.  2.  Informing  Aocused  of  Prooeedings  —  Opportunity  for 
Asserting  Sights.  —  See  note  3. 

455.  3.  Asking  if  Prisoner  Has  Anything  to  Say  —  Alloeutus 

—  a.  In  General.  —  See  note  5. 


440,  S.  People  v.  Trainer,  57  N.  Y. 
App.  Div.  422;  U.  S.  V.  Linnier,  125 
Fed.  Rep.  83. 

443.  1.  Matter  of  Flint,  25  Utah 
338. 

Special  Term  Called  to  Try  Defendant  — 
In  Powers  v.  Com.,  (Ky.  1904)  83  S. 
W.  Rep.  146,  it  was  held  that  even  at 
a  special  term  called  for  the  sole  pur- 
pose of  trying  the  defendant  for  homi- 
cide, it  is  error  in  the  court  to  pro- 
nounce sentence  before  the  expiration 
of  the  two  days  provided  by  statute. 

445.  4.   White  v.   State,    134  Ala. 

197. 

446.  8.  Jones  v.  State,  43  Tex. 
Crim.  419.  See  also  Seelye  v.  State, 
138  Ala.  83. 

8.  Com.  V,  Dunleavy,  16  Pa.  Super. 
Ct.  380. 

4.  People  V.  Barrett,  202  111.  287. 

Setting  Aside  Suspension. —  When  the 
suspension  is  without  express  condi- 
tions, it  is  within  the  power  of  the 
court,  at  any  time  during  the  same  term, 
to  set  the  suspension  aside  on  its  own 
motion.  Weber  v.  State,  58  Ohio  St. 
616. 

What  Amounts  to  Snspenaion.  —  In 
Alabama  it  has  been  held  that  the  mere 
reservation  of  a  question  of  law  for 
the  consideration  of  the  Supreme  Court, 
the  perfecting  of  an  appeal,  and  the 
lodgement  of  the  cause  in  that  court 
do  not  have  the  effect  of  suspending 


the  sentence.  There  is  but  one  force 
that  can  suspend  it,  and  that  is  an 
order  made  on  the  minutes  of  the  court 
which  has  imposed  the  sentence  sus- 
pending its  execution.  White  v.  State, 
134  Ala.  197. 

447*  1.  People  v.  Barrett,  202  III. 
287;  State  V,  Hawk,  47  W.  Va.  434. 

8.  People  V,  Walker,  (CaL  1900)  61 
Pac.  Rep.  800. 

In  Xaiiaohnfetti  it  has  been  held  that 
the  court  has  power  to  make  an  order 
staying  execution  of  a  sentence  im- 
mediately after  it  is  imposed,  or  at  a 
later  time,  and  admit  the  defendant  to 
bail,  or  otherwise  provide  for  his  cus- 
tody, and  may  subsequently  enforce  the 
execution  of  the  sentence  at  a  time 
when  the  court  is  sitting  for  the  trans- 
action of  civil  business.  Com.  v, 
O'Brien,  175  Mass.  37. 

448.  8.  People  v.  Barrett,  202  111. 
287;  State  V.  Dalton,  109  Tenn.  544; 
Matter  of  Flint,  25  Utah  338. 

449.  1.  People  v.  Barrett,  202  111. 
287 ;  Matter  of  Flint,  25  Utah  338. 

450.  8.  Com.  v.  Dunleavy,  16  Pa. 
Super.  Ct.  380. 

453.  8.  People  v.  Walker,  132  Cal. 
137. 

454.  8.  People  v.  Walker,  132  Cal. 
137 ;  McCormick  v.  State,  66  Neb.  337. 

455.  6.  People  v.  Walker,  132  Cal. 
137;  Territory  v,  Herrera,  (N.  Mez. 
1 901)  66  Pac.  Rep.  523. 
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456,  b.  Necessity  Of  —  (i)  In  Capital  Cases  —  Doctrine  Ciat 
JJlceatui  VeoMMury.  —  See  note  2. 

DootrliM  tbat  Alloontoi  Hot  Vooossary.  -^  See  note  3. 

4«I7.  (2)  In  Felonies  Generally  —  Bnlo  tliat  Allooatu  Heoaiiary  in 
All  Folonios.  —  See  note  3. 

45 8«  Bnlo  that  AUocntni  Hot  Heoesiary  in  Folonioo  Hot  Cftpital.  —  See 
note  2. 

450.  4.  Defendant's  Besponse  and  Motions  —  Mitigation,  etc., 
of  Sentence  —  mtigation  and  Aggravation  of  Sentonoo.  —  See  note  6. 

463.    Vni.  Oh    Diffebeht    Covhts  —  1.  Charging    Distinct 

Offenses  —  Q^oeifled  Term  nnder  Eaoh  Count.  —  See  note  I. 

464«  2.  Charging  Same  Offense — b.  Sentence  for  Highest 
Degree  of  Offense  —  See  note  5. 

465.  c.  Entire  Sentence  ON  All  Counts.  —  See  note  2. 
3.  Where  There  Are  Oood  and  Bad  Counts.  —  See 
note  3. 

468.     IX.  Oh  JOIHT  DEFEHDAHTS  —  Seyeral  or  Joint  Sentonoo.  —  See 

note  3. 
473.    XI  REauiBiTES  AHD  Stjfficiehct  —  1.  Formal  Parts  and 

Style  in  General  —  Judgment  Showing  Offense  and  Sentence.  —  See  note  2. 


456«  8.  McCormick  v.  State,  66 
Neb.  ZZ7'*  Territory  v,  Herrera,  (N. 
Mex.  1 901)  66  Pac.  Rep.  523.  Compare 
Keffer  v.  State,  (Wyo.  1903)  73  Pac. 
Rep.  556,  holding  that  the  omission  is 
not  fatal  where  the  record  shows  that 
the  court's  attention  was  called  thereto, 
whereupon  the  defendant  was  recalled 
and  informed  of  the  verdict,  and 
the  statutory  interrogatory  was  pro- 
founded. 

Failure  of  the  Seoord  to  Show  the  Allo- 
eatns  has  been  held  not  to  be  fatal  where 
it  appeared  on  investigation  that  the 
proper  question  had  actually  been  asked. 
State  V,  Ikenor,  107  La.  480. 

8.  Franks  v.  State,  120  Ga.  495. 

457«    8.   People  v.  Walker,  132  Cal. 

137. 

4((§.  2.  State  v.  Sally,  41  Oregon 
366,  citing  19  Encyc.  of  Pl.  and  Pr. 
457  [458]  and  supporting  the  whole  text 
paragraph. 

459.  6.  Bad  Karkimanihip  ai  Claim 
for  Judicial  Lecieney.  —  In  Parker  v. 
State,  (Neb.  1903)  93  N.  W.  Rep.  1037, 
it  was  held  that  a  person  who  has  been 
found  guilty  of  shooting  with  intent  to 
kill  cannot  found  a  valid  claim  to  judi- 
cial leniency  upon  his  inferior  marks- 
manship. 

463.  1.  Dachsenbuehler  v.  People, 
89  111.  App.  493. 

464.  6.  In  re  Beck,  63  Kan.  57; 
State  V,  Dugan,  65  N.  J.  L.  65;  State 


V,    Darling,    (Vt.    1904)    58   Atl.    Rep. 

974. 

4d5,  3.  In  re  De  Bara,  179  U.  S. 
316.  See  also  Carter  v.  McClaughry, 
105  Fed.  Rep.  614;  Tubbs  v,  U.  S., 
(C.  C.  A.)  105  Fed.  Rep.  59. 

Gourti  Martial.  —  A  number  of  of- 
fenses may  be  adjudicated  together  in 
one  proceeding  by  a  court  martial  when 
properly  constituted  and  convened,  and 
a  single  sentence  rendered,  covering  all 
the  convictions,  however  separate  and 
distinct  may  be  the  different  offenses, 
and  however  different  may  be  the  pun- 
ishments prescribed  therefor.  Rose  v. 
Roberts,  (C.  C.  A.)  99  Fed.  Rep.  948. 

8.  State  V.  Dugan,  65  N.  J.  L.  65 ; 
Jewett  V.  U.  S.,  (C.  C.  A.)  100  Fed. 
Rep.  832;  Haynes  v.  U.  S.,  (C.  C.  A.) 
loi  Fed.  Rep.  817. 

468.  8.  Arnold  v.  Com.,  (Ky.  1900) 
55  S.  W.  Rep.  894;  State  r.  Thomhill, 
174  Mo.  364;  Edwards  v.  State,  (Tex. 
Crim.  1903)  75  S.  W.  Rep.  859. 

473.  8.  People  v.  Terrill,  133  Cal. 
120 ;  Miller  v,  Camden,  63  N.  J.  L.  501 ; 
Jacobs  V.  State,  42  Tex.  Crim.  353. 

Suflcieney  of  Judgment  as  Baaia  for 
Commitment.—  Where  a  judgment  shows 
that  the  indictment  was  for  murder, 
the  fact  that  this  appears  only  from 
the  caption,  and  not  by  statement  in 
the  body  of  the  judgment,  renders  it 
merely  informal,  and  not  void.  People 
V.  Murphy,  188  III.  144. 
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474«     "  It  If  Thtrtfort  Ooniidtrtd,*'  Xte.  —  See  note  5. 
47ff,     See  note  i. 

476.  2.  Definiteness  and  Certainty.  —  See  notes  i,  3. 

8.  Incorporating  and  Following  Statutory  Beqniiitei. — 
See  note  4. 

477.  4.  Becital  of  Offense.  —  See  note  2. 

478.  Olbnie  Shown  in  Other  Purti  of  Beoord.  —  See  note  I. 
Srroneoai  Statement.  —  See  note  2. 

479.  6.  Stating  Time,  Place,  and  Manner  of  Ezecntion  in  Capital 
Cases —  Time  and  Plnee.  —  See  notes  3,  4. 

480.  Order  or  Warrant.  —  See  note  I. 

7.  Stating  Time  and  Term  of  Imprisonment  —  Mere  State- 
ment of  Dnration.  —  See  note  3. 

48 1  •     Beqniiita  Certainty.  —  See  note  4. 

474.  5.  Uee  of  Different  Words.  —  may  be  confined/'  a  sentence  that  the 
In  State  v,  Slutz,  106  La.  637,  it  was  defendant  be  taken  "  to  the  yard  sur- 
held  that  it  was  not  essential  to  a  legal 
judgment  and  sentence  that  the  court 
should  have  declared  it  to  be  "  adjudged 
and  decreed  "  that  the  defendant  be  im- 
prisoned, having  used  the  words  "  it  is 
considered/'  the  form  most  frequently 
used. 

475*  1.  Lewis  v.  State,  (Del.  1904) 
58  Atl.  Rep.  945. 

476.  1.  State  v.  Schuler,  109  Iowa 
III;  Davis  v.  Catron,  22  Wash.  183. 

S.  In  AltematiYO.  —  A  sentence  to  pay 
a  fine  or  to  submit  to  a  term  of  im- 
prisonment in  default  of  payment,  being 
in  the  alternative,  is  sufficient.  Miller 
V.  Camden,  63  N.  J.  L.  501.  See  also 
Treasurer  v,  Marcellus,  68  N.  J.  L.  201 ; 
Starry  v.  State,  115  Wis.  50. 

Amendment.  —  In  Lewis  v.  Forehand, 
117  Ga.  798,  it  was  held  that  where  the 
defendant  has  been  convicted  in  the 
mayor's  court  for  violation  of  an  ordi- 
nance and  sentenced  to  pay  a  fine,  the 
court  may,  during  the  same  term,  recall 
the  defendant  and  amend  the  judgment 
by  adding  an  alternative  sentence 
authorized  by  law. 

4.  Whitworth  tr.  U.  S.,  (C.  C.  A.) 
114  Fed.  Rep.  302. 

477«  S.  Leek  v.  Kreps,  70  N.  J.  L. 
120. 

47§,     1.  Davis  V.  State,  136  Ala.  20. 

5.  People  V,  Terrill,   133  Cal.  120. 
479*    8.  People  v.  Chew  Lan  Ong, 

141   Cal.  550. 

SfBrat  of  Improperly  Designating  Place. 
—  Where  the  statute  prescribes  that  the 
sentence  in  a  capital  case  shall  "  be 
executed  within  the  walls  or  inclosure 
of  the  jail  or  prison  where  the  prisoner 


rounding  the  common  jail  "  and  then 
and  there  hung  is  erroneous.  Webster 
V.  State,  (Fla.  1904)  36  So.  Rep.  584. 

4.  People  V.  Chew  Lan  Ong,  141  Cal. 
550. 

4§0,  1.  State  v,  Haddox,  50  W.  Va. 
222  iquoting  19  Encyc.  of  Pl.  and  Pr. 
480]  ;  State  v,  Rooney,  12  N.  Dak.  144. 

8.  Miller  v.  Evans,  115  Iowa  loi, 
citing  19  Encyc.  of  Pl.  and  Pr.  480. 

481«    4.   Linnehan  v.  State,  120  Ala. 

393. 

Hew  York.  —  In  People  v.  Sing  Sing 
Prison,  (Supm.  Ct.)  39  Misc.  (N.  Y.) 
ii3«  it  was  held  that  an  indeterminate 
sentence  to  imprisonment  in  the  state 
prison  for  the  term  of  not  less  than 
one  nor  more  than  five  years  is  in  com- 
pliance with  Pen.  Code  N.  Y.,  S  687a, 
and  must  be  regarded  as  a  definite 
sentence  for  the  maximum  term,  and 
therefore  not  void  for  uncertainty. 

In  Indiana  the  statute  known  as  the 
"  Indeterminate  Sentence  Law "  has 
been  held  to  be  valid  and  constitutional. 
Shular  v.  State,  160  Ind.  300. 

In  Illinois  the  duration  of  imprison- 
ment need  not  be  fixed  by  the  judgment 
of  conviction  under  the  Indeterminate 
Sentence  Act.  Hagenow  v.  People,  188 
111.  545.  See  also  People  v.  Murphy, 
185  III.  623. 

In  Michigan  it  has  been  held  that 
the  fact  that  the  court  erroneously 
sentenced  the  accused,  charged  with  an 
attempt  to  utter  a  forged  instrument, 
committed  prior  to  the  Indeterminate 
Sentence  Law  (Pub.  Acts  1903,  No.  136, 
p.  168),  to  imprisonment  for  an  inde- 
terminate period  of  not  less  than  two 
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483.     8.  Stating  Place  of  Imprisonment.  —  See  note  6. 

483.  9.  Birecting  Hard  Labor  or  Solitary  Confinement  —  See 
notes  I,  2. 

10.  Stating  Forfeitures,  Disabilities,  Disfrancldsement,  Etc. 
—  See  note  4. 

484.  11.  Cnmnlative  or  Snocessive  Sentences  —  a.  Directing 

COMMENCEMENT  AT   EXPIRATION  OF  PREVIOUS  SENTENCE.  — 

See  notes  3,  4. 

486,  c.  Describing   Previous   Sentence   or    Punish- 
ment. —  See  note  i. 

487.  12.  Sentence  to  Additional  Pnnisliment  on  Subsequent  Con- 
viction —  a.  In  General.  —  See  note  i. 

489.    XIL  Ehtey  — 8*  Time  Of—*.  Nunc  pro  Tunc  En- 
try. —  See  note  4. 

3.  Presence  of  Judge  and  Defendant.  —  See  note  6. 


and  one-half  years  nor  more  than  three 
years  under  that  act,  does  not  render  the 
sentence  invalid,  when  it  is  evident  that 
the  sentence  would  have  been  no  less 
had  the  court  imposed  it  under  Comp. 
Laws  Mich.,  §  11,784,  since  this  latter 
section  was  not  repealed  by  the  Inde- 
terminate Sentence  Law  of  1903.  In  re 
Lambrecht,  (Mich.  1904)  100  N.  W. 
Rep.  606. 

493.  e.  People  v.  Shaver,  37  N.  Y. 
App.  Div.  625. 

Town  Jail  or  County  Jail.  —  A  sen- 
tence directing  that  the  defendants,  in 
default  of  payment  of  a  fine  adjudged 
s^ainst  them,  be  confined  in  the  town 
jail,  or  if  there  be  no  such  jail,  then  in 


but  as  a  means  of  compelling  him  to 
pay  the  fine.    Ex  p.  Brady,  70  Ark.  376. 

4.  Simmons  v.  Georgia  Iron,  etc.,  Co., 
117  Ga.  305,  citing  19  Encyc.  op  Pl. 
AND  Pr.  484  and  holding  that  the  judge 
has  power  under  the  common  law  to 
impose  cumulative  sentences  in  mis- 
demeanor cases. 

4§d.  1.  Evidenoe  Heoomury. — In  Bul- 
lard  V.  State,  40  Tex.  Crim.  270,  it  was 
held  that  in  order  to  inflict  cumulative 
punishment,  record  evidence  must  be 
introduced,  together  with  oral  evidence 
of  the  identity  of  the  defendant,  unless 
the  convictions  occurred  at  the  same 
term  when  he  is  tried. 

4S7.    1.  Sentenoe  for  Half  of  Hatnral 


the   county   jail,   is   warranted   by   the    Life.  —  Where  one  statute  provided  that 


Colorado  statute.  Saner  v.  People,  17 
Colo.  App.  307. 

4S3.  1.  Where  Hard  Labor  Ii  Prison 
Bnle.  —  Where  the  sentence  is  to  im- 
prisonment in  a  penal  institution  in 
which  hard  labor  is  the  prison  rule,  it 
appears  not  to  be  necessary  expressly  to 
prescribe  hard  labor  in  the  sentence. 
In  re  Welty,  123  Fed.  Rep.  122. 

8.  Haynes  v.  U.  S.,  (C.  C.  A.)  10 1 
Fed.  Rep.  817*  See  also  State  v.  Maher, 
25  Nev.  465.  Compare  Ex  p.  Maher,  25 
Nev.  422. 

4.  Shuler  v.  State,  x6o  Ind.  300. 

4§4.  8.  Fortson  v.  Elber  County, 
117  Ga.  149. 

When  Bnle  Not  Applicable.  —  In  Ar- 
kansas the  rule  does  not  apply  where 
the  judgment  is  not  imprisonment,  but 
a  fine  of  a  certain  amount  of  money, 
and  the  defendant  is  placed  in  the  cus- 
tody of  the  sheriff,  not  as  a  punishment, 


a  conviction  for  robbery,  with  two  prior 
convictions  of  felony,  would  justify 
sentence  for  life  imprisonment,  and  an- 
other statute  provided  that  an  attempt 
to  commit  crime  should  be  punishable 
by  imprisonment  for  half  the  term  pre- 
scribed for  the  completed  crime,  it  was 
held  to  be  error  for  the  court,  on  con- 
viction of  the  defendant'  of  an  attempt 
to  commit  robbery,  with  prior  convic- 
tions admitted,  to  base  the  judgment  on 
the  American  Tables  of  Mortality  and 
sentence  the  defendant  for  the  exact 
half  of  his  life  expectancy  under  such 
tables,  the  proper  sentence  in  such  case 
being  for  a  term  of  not  less  than  ten 
years.    People  v.  Burns,  138  Cal.  159. 

4§9.  4.  Marks  v.  State,  135  Ala. 
69;  Davis  V.  State,  136  Ala.  136;  Jones 
V.  State,  43  Tex.  Crim.  4x9. 

6.  State  V.  Hardaway,  50  La.  Ann. 
1345. 
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489.  4.  Form  and  Contents.  —  See  note  8. 

490.  Effect  of  Omiuiom.  —  See  note  3. 

5.  Signature.  —  See  note  4. 

491.  XIIL  Bevibiov,  Vacation,  Axevbhsht,  ahd  Sbsbv- 
TEKCE  BT  Tbial  Covbt  —  1.  During  Term  when  Sentence  ITneze- 
outed.  —  See  note  i. 

493.  3.  After  Execution  of  Sentence  in  Whole  or  Part.  —  See 
note  1. 

494.  Xitigatioa  of  Puniihrnont.  —  See  note  2. 

4.  Where  Sentence  Is  Illegal  or  Void.  —  See  note  4. 
499.     S.  On  Plea  of  Guilty  or  Confession.  —  See  note  i. 

6.  Correction  of  Clerical  or  Formal  Errors.  —  See  notes 

2,  3- 
497.    ZIV.  EzECUTiOH  of  Sehtehgb  - 

Place.  —  See  notes  2,  4. 


2.  Fixing  Time  and 


489.     8.  Ex  p.  Doyle,  26  Ncv.  281.  Dak.  144;  In  re  Graves,  117  Fed.  Rep. 

Yiolation  of  Ordinance.  —  The  record  798. 
of  conviction  of  a  violation  of  a  munici-         4.   Com.  v.  Murphy,  174  Mass.  369. 
pal   ordinance   should   show    the   ordi*        495.     1.  When    Judgment   Wfll  Not 

nance  violated,  that  the  defendant  had  Be  Set  Aiide.  —  Where   the    defendant 

an  opportunity  of  being  heard,  and  that  has  been  convicted  on  his  plea  of  guilty 


the  judgment  was  duly  entered.  Bolivar 
V.  Coulter,  10  Pa.  Dist.  171. 

In  Sammary  Proceedings  the  record 
of  conviction  must  show  with  precision 
of  what  offense  the  accused  was  con- 
victed. Asbury  Park  v.  Layton,  69  N. 
J-  L.  559. 

An  Error  of  the  Clerk  in  entering  upon 
his  minutes  a  description  of  the  nature 
of  the  offense  in  no  sense  changes  the 
formal  accusation  preferred ;  the  court, 
in  passing  sentence  on  the  accused,  does 
it  for  the  offense  charged  in  the  bill, 
and  not  for  something  the  clerk  wrote 
in  his  minutes  relating  to  the  sentence. 
State  V.  De  Hart,  109  La.  570. 

490.  8.  People  v.  Walker,  132  Cal. 
137;  Hubbard  v.  People,  197  111.  15. 

4.  Doctrine  that  Signature  Is  Hot  Necei- 
sary.  —  State  v.  Read,  52  La.  Ann.  271, 
holding  further  that  while  it  is  bad 
practice  merely  to  enter  the  sentence 
pronounced  upon  the  minutes  of  the 
court,  without  a  separate,  distinct  judg- 
ment and  decree  of  record.  Const.  La. 


and  files  a  motion  for  a  new  trial  based 
upon  his  unsupported  affidavit  that  he 
was  induced  by  an  officer  of  the  court 
to  enter  such  plea,  which  affidavit  is 
controverted  by  the  state,  the  court 
should  not  set  aside  the  judgment  of 
conviction.  Swann  v.  State,  (Tex.  Crim. 
1901)  64  S.  W.  Rep.  1043. 

2.  People  V.  Ward,  141  Cal.  628;  State 
r.  Watkins,  7  Idaho  35 ;  Knefel  v.  Peo- 
ple, 187  111.  212;  State  V.  Ikenor,  107 
La.  480;  In  re  Welty,  123  Fed.  Rep. 
122. 

8.  Knefel  v.  People,  187  IlL  212;  Ar- 
nold V.  Com.,  (Ky.  1900)  55  S.  W.  Rep. 
894,  wherein  it  was  held  that  a  clerical 
misprision  in  a  judgment  or  sentence 
cannot  be  corrected  by  a  nunc  pro  tunc 
order  on  the  mere  recollection  of  the 
judge  and  counsel,  and  in  the  absence 
of  anything  in  the  minutes  of  the  clerk 
by  which  it  might  be  corrected  in  that 
particular ;  Mimms  v.  State,  (Tex.  Crim. 
1903)  74  S.  W.  Rep.  906. 

Amendment   Dependent  on   Matter  of 


1898,  art.  117,  does  not  order  otherwise.     Becord.  —  A  second  entry  of  judgment 


491*  1.  Lewis  V.  Forehand,  117  Ga. 
798;  Arnold  r.  Com.,  (Ky.  1900)  55  S. 
W.  Rep.  894;  Ex  p.  Cohen,  159  Mo. 
662;  Wilson  V.  State,  (Tex.  Crim.  1903) 
74  S.  W.  Rep.  315 ;  Nichols  v.  U.  S.,  46 
C.  C.  A.  405. 

493.  1.  In  re  Beck,  63  Kan.  57; 
State  V.  McBee,  10  Kan.  App.  450. 

494.  8.    State    v.    Rooney,    12    N. 


can  be  amended  nunc  pro  tunc  at  a 
subsequent  term,  but  only  upon  record 
evidence  or  evidence  quasi  of  record. 
Neither  the  clerk's  affidavit  nor  a  list 
upon  a  card  purporting  to  contain  the 
names  of  jurors  is  a  record  or  quasi 
record.  Davis  r.  State,  136  Ala.  136. 
497.    8.   Miller  v.  Evans,  115  Iowa 

lOI. 
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408.    4.  Failure  —  By  Common  Law.  —  See  note  2. 

499.    5.  SuspenBion  —  a.  In  General.  —  See  note  4. 

ffOO,    b.  For  Insanity. — See  note  i. 

XV.  Appellate  Beyiew  akd  Pboceedinos  —  1.  Necet- 
flity  of  Final  Judgment  or  Sentence  —  in  Gonorai.  —  See  note  2. 

594.    3.  Judgments  and  Sentence!  Beviewable  —  Extent  of  Be- 
view  —  a.   In  General  —  Particular  Oaaoi.  —  See  note  3. 

505.  4.  Becord  — *.  Showing  Finality  of  Judgment  or 
Sentence.  —  See  note  4. 

506.  c.  Showing  Presence  of  Defendant  —  (i)  Neces- 
sity Of.  —  See  note  2. 

(2)  Sufficiency  Of.  —  See  note  3. 

507.  d.  Recital  Concerning  Information  of  Proceed- 
ings. —  See  note  3, 

e.  Recital  Concerning  Allocutus  —  (i)  Necessity 

Of —  (a)  Capital  Poloniat.  —  See  note  5. 

509.     (b)  Polonias  Not  Capital.  —  See  note  3. 


Hot  Appoalable  Ordor.  —  The  issuance 
of  a  warrant  of  execution  is  not  a  judi- 
cial order  from  which  an  appeal  may  be 
taken.    People  v.  Flannelly,  128  Cal.  83. 

49T.  4.  State  v.  Rooney,  12  N. 
Dak.  144.  See  also  People  v.  Flannelly, 
128  Cal.  83. 

Tho  Proienoaof  tha  Defendant  in  a  capi- 
tal case  is  neither  necessary  nor  re- 
quired when  an  order  fixing  the  day  for 
execution  is  made.  State  v.  Haddox, 
SO  W.  Va.  222. 

49§.  8.  Allen  v.  State,  (Ala.  1904) 
37  So.  Rep.  393 ;  People  v.  Chew  Lan 
Ong,  141  Cal.  550. 

499.  4.  ^Prosonoo  of  Priioner.  —  In 
State  V,  Young,  50  W.  Va.  96,  it  was 
held  that  failure  of  an  order  of  sus- 
pension, entered  on  motion  of  the  pris- 
oner after  judgment  and  sentence,  to 
show  that  the  prisoner  was  present  at 
the  time  when  such  order  was  entered 
can  affect  only  the  order  itself,  and 
cannot  possibly  vitiate  the  prior  trial, 
judgment,  and  sentence. 

500«  1.  Method  of  InTOOtigation  in 
Georgia  —  ShoriiTi  Jury.  —  As  to  the 
effect   of   the   enactments   of   Dec.   21, 


panel  a  jury  to  inquire  into  the  question 
of    sanity.      Williams    v.    State,    (Fla.  , 
1903)  34  So.  Rep.  279. 

8.   Barry  v.  People,  29  Colo.  395. 

594«  8.  Alabama.  —  Where  a  de- 
fendant has  been  sentenced  to  death 
and  obtains  a  stay  of  execution  pending 
an  appeal  and  remains  at  large  until 
after  the  time  set  for  his  execution, 
upon  his  rearrest  the  court  may  fix  an- 
other day  for  his  execution,  and  no  ap- 
peal will  lie  therefVom,  since  Crim.Code 
Ala.,  S  43x3,  provides  that  tne  appeal 
may  be  "  from  the  judgment  of  con- 
viction," and  not  from  such  a  sentence. 
Allen  V.  State,  (Ala.  1904)  37  So.  Rep. 

393. 

505.  4.  Ryan  v.  People,  xii  111. 
App.  484;  Com.  V.  Beale,  19  Pa.  Super. 
Ct.  434;  Jones  V,  State,  43  Tex.  Crim. 
419;  Herbert  v.  State,  44  Tex.  Crim. 
524. 

506.  8.  State  v.  McClain,  156  Mo. 
99.     But  see  Franks  v.  State,  120  Ga. 

495- 
8.   State  V.  Swenson,  (S.  Dak.  1904) 

99  N.  W.  Rep.  1 1 14. 

Pretenoo  of  Defendant  on  Kotion  for 


1897   (Acts  Ga.   1897,  pp.  41-43),  and    Vow  Trial. — The  record  need  not  af- 


Aug.  17,  1903  (Acts  Ga.  1903,  p.  77) 
see  Sears  v.  State,  112  Ga.  382;  Lee 
V,  State,  118  Ga.  s;  Cribb  v.  Parker, 
119  Ga.  298. 

Where  the  Judge  Hat  Ko  Doubt  of  the 
Preoent  Sanity  of  the  defendant,  and 
the  affidavits  presented  set  up  no  new 
fact  tending  to  show  insanity,  there  is 
no  error  in  denying  a   motion  to   im- 


firmatively  show  that  the  defendant  was 
personally  present  at  the  hearing  of  and 
ruling  upon  his  motion  for  a  new  trial. 
Williams  v.  State,  42  Fla.  210. 

ff07.  8.  Territory  v.  Herrera,  (N. 
Mcx.  1 901)  66  Pac.  Rep.  523. 

6.  Territory  v.  Herrera,  (N.  Mex. 
1 901)  66  Pac.  Rep.  523. 

M9.    8.  Where  Booord  Is  Silont.  — 
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ff09.   /.  Showing  Essentials  to  Sustain  Sentence  — 

Thw  on  Plea  of  Onilty.  —  See  note  4. 

510,  g.  Showing  Terms,  Requisites,  etc.,  of  Judgment 
OR  Sentence.  —  See  note  i. 

h.  Amendments.  —  See  note  3. 

511.  6.  Judgment   on  Appeal  and  Disposition  of  Came  —  b. 
Reversal  or  Vacation  —  (i)  Effect  of  in  General—  in  AkMMt 

•f  autato  to  Oontniy.  —  See  note  3. 

autatorj  ProTitiom.  —  See  note  6. 

513.  (2)  Remand  for  Proper  Judgment.  —  See  note  2. 
51 3w     Moot  Viwd  Bnon.  —  See  notes  I,  2. 

514.  See  note  i. 

Diroetioas  m  to  Proper  JndgmeBt.  —  See  note  3. 

515.  c.  Entry  of  Proper  Judgment— tui  BenitKeyBo 

Attelnod.  —  See  note  4. 

516.  d.  Reformation,  Correction,  and  Modification 

— ,Ia  General.  —  See  note  2. 

Sentonoo  Unwarrantad  or  SaooeolTO.  —  See  notes  3,  5- 
517.     lontenoe  Exooiuvo  andor  droumftaBooe.  —  See  note  I. 


It  has  never  been  the  practice  in 
Georgia  to  enter  on  the  record  the  fact 
that  the  prisoner  was  asked  before  sen- 
tence whether  there  was  any  reason  why 
sentence  should  not  be  pronounced 
against  him,  and  the  silence  of  the 
record  as  to  the  fact  is  therefore  no 
cause  for  arresting  the  judgment  or 
setting  it  aside.  Franks  v.  State,  120 
Ga.  495. 


189;  Webster  v.  State,  (Fla.  1904)  36 
So.  Rep.  584;  State  v.  Tyree,  (Kan. 
1904)  77  Pac.  Rep.  390,  (on  rehearing) 
(Kan.  1904)  78  Pac.  Rep.  525 ;  McCor- 
mick  V,  State,  66  Neb.  337;  Territory 
V.  Herrera,  (N.  Mex.  1901)  66  Pac 
Rep.  523;  State  v.  Taylor,  124  N. 
Car.    803;     Ross    v.    State,    8    Wyo. 

351- 
Keoentenoo  After  Serving  Part  of  Yoida- 


509.    4.  In  Qlinoii,  where  a  prisoner    ble  Sentence. —  One  who  procures  a  void- 


is  sentenced  to  the  reformatory  on  a 
plea  of  guilty,  the  Supreme  Court  on 
appeal  will  presume  that  the  court  be- 
low, in  passing  such  sentence,  complied 
with  the  statute  in  hearing  evidence  as 
to  the  age  of  the  defendant  where  the 
record  is  silent  on  the  subject.  Marx 
V.  People,  204  111.  248. 

510.  1.  People  tr.  Flannelly,  128 
Cal.  83. 

8.  State  V,  Watkins,  7  Idaho  35. 

611.    8.  Qnalifloation  of  Bnle. — In 


able  sentence  to  be  set  aside  on  ap- 
peal may  thereafter  be  properly  sen- 
tenced notwithstanding  he  may  have 
served  part  of  the  voidable  sentence. 
State  V.  Tyree,  (Kan.  1904)  77  Pac 
Rep.  290. 

513.  1.  Abeenoe  of  Priioner.  —  State 
V.  McClain,  156  Mo.  99. 

8.  OmiMion  of  Information  or  ef  Alio* 
entni.  —  McCormick  v.  State,  66  Neb. 

337. 

514.  1.  Error  In  Fixing  Time  end 


People  V.  Lee  Look,  143  Cal.  216,  it  was    Plaoe.  — People   v.   Shaver,    37   N.   Y. 
held  that  the  rule  of  the  text  applies     App.  Div.  625. 


where  there  is  only  a  reversal  of  the 
judgment,  and  that  under  Pen.  Code 
Cal.,  §  1262,  the  rule  does  not  hold 
where  on  an  appeal  an  order  denying  a 
new  trial  is  likewise  reversed,  as  a 
judgment  reversing  the  order  is  in  effect 
the  ordering  of  a  new  trial. 

6.  United  SUtea  Statntea.  —  See  Whit- 
worth  V.  U.  S.,  (C.  C.  A.)  X14  Fed.  Rep. 


302. 


ft  13,     2.    Eastling  v.  State,  69  Ark. 


8.  People  V.  Burns,  138  Cal.  159. 

ft  Iff*  4.  Haynes  v.  U.  S.,  (C.  C  A.) 
xoi  Fed.  Rep.  817. 

ffl6,  2.  Burks  v.  State,  (Tex.  Crim. 
1900)  55  S.  W.  Rep.  824. 

8.  State  V.  Maher,  25  Nev.  465 ;  Jack- 
son V.  U.  S.,  (C.  C.  A.)  102  Fed.  Rep. 

473. 

5.  Williams  v.  State,  66  Ark.  264. 

ftl7*  1.  In  re  Welty,  123  Fed.  Rqi. 
122. 
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SI  8.    XVI.  Pboceedinos  ik  Lowsb  Goubt  Aftsb  Apfbal  — 
1.  ITpon  Affirmanoe  of  Judgment.  —  See  note  2. 

Bumainlng  Duty  of  Lower  Oourt.  —  See  note  3. 

618.    S.   State  v,  Haddox,  50  W.  Va.  and  holding  that  in  appeal  cases  the 

222,  citing  19  En  CYC.  of  Pl.  and  Pr.  Supreme  Court  of  Appeals  is  not  author- 

518  and  supporting  the  whole  text  para-  ized  to  carry  into  execution  either  its 

graph.  own  or  the  judgments  of  the  trial  court, 

8.  State  V,  Haddox,  50  W.  Va.  222,  but  in  a  proper  case  it  may  compel  the 

citing  19  Encyc.  of  Pl.  and  Pk.  518  trial  court  to  do  so. 

Supp.  Pl.  &  Pr.— 49  769 


SEPARATE  TRIALS. 


591.     L    07     SlYXBAL     DSRKDAHTS    JOIHTLT    IVDICTSD  —  1. 

Bight  to  Separate  Trials — b.  At  Common  Law  —  DtMrttton  of  Cwrt. 
—  See  note  2. 

999.     In  Partienlur  0mm.  —  See  note  4. 

c.  Statutory  Provisions.  —  See  note  6. 

2.  By  Whom  Separate  Trial  May  Be  Bemanded.  —  See 


998. 
596. 

note  I. 


8.  Time  of  Making  Application.  —  See  note  3. 

597.  4.  Gronnds  —  a.  In  General.  —  See  note  i. 

b.  That  Defenses  Are  Antagonistic.  —  See  note  2. 

598.  c.  That  Evidence  Admissible  Against  One  De- 
fendant  Alone  Will  Prejudice  Codefendant  —  Denial  of 

SoTonuioo  —  Sffeet  of  Inttniotioiii  to  Jury.  —  See  note  I. 

599.  e.  That  Testimony  of  Wi,tness  Incompetent  on 
Joint  Trial  Is  Desired.  — See  notes  i,  2. 

g.  Miscellaneous  Grounds.  —  See  note  5. 
5S0.    6.  Order  Bireoting  Separate  Trials.  —  See  note  5. 


Ml.  9.  Henry  v.  People,  198  IHi 
162. 

599.  4.  Com.  v.  Stambaugrh,  22  Pa. 
Super.  Ct.  386. 

533.  e.  In  Colorado.  —  Moore  v. 
People,  31  Colo.  336. 

In  Xaniai  the  granting  of  separate 
trials  in  misdemeanor  cases  is  by 
statute  made  discretionary  with  the 
trial  court.     State  v,   Davis,  67   Kan. 

S4S. 

In  Oklahoma.—  Cochran  v.  U.  S., 
(Okla.  1904)  76  Pac.  Rep.  67a. 

In  Tozai.  —  Crawford  v.  State,  (Tex. 
Crim.  1903)  74  S.  W.  Rep.  552;  Terry 
V,  SUte,  (Tex.  Crim.  1903)  76  S.  W. 
Rep.  938;  Wilson  v.  State,  (Tex.  Crim. 
1904)  8x  S.  W.  Rep.  34. 

5M.  1.  State  v,  Roberts,  50  W.  Va. 
422;  State  V.  Prater,  52  W.  Va. 
132- 

8.  Bofero  TmptntHng  Jury.  —  In  Texas 
a  motion  to  sever  comes  too  late  after 
the  jury  has  been  impaneled  and  the 
plea  of  not  guilty  entered.  Crawford 
V.  State,  (Tex.  Crim.  1903)  74  S.  W. 
Rep.  552. 

Within  Time  Preoeribod  by  Balo  of  Oonrt . 
—  Hudson  r.  Stote,  137  Ala.  60;  Aus- 
tin V,  State,  139  Ala.  14. 


537.  1.  State  v.  Brinte,  4  Penn. 
(Del.)  551. 

8.  Where  One  Relies  on  Onilt  of  An- 
other.  —  State  v.  Brinte,  4  Penn.  (Del.) 
551. 

5d8.  1.  See  State  v,  Brinte,  4  Pennr 
(Del.)  551. 

539.  1.  State  v.  Smith,  (Del.  1904) 
57  Atl.  Rep.  368. 

8.  Abuse  of  Discretion.  —  In  Henry  v. 
People,  198  111.  162,  it  was  held  that  the 
trial  court  did  not  abuse  the  discretion 
reposed  in  it  by  refusing  to  grant  a 
separate  trial  to  one  of  two  defendants 
in  a  joint  indictment,  the  ground  of  the 
application  being  that  the  applicant 
would  thereby  have  had  the  benefit  of 
the  testimony  of  the  husband  of  the  co- 
defendant,  where  it  appeared  by  the 
record  that  the  court  allowed  the  hus- 
band to  testify  and  that  the  prosecution 
made  no  objection  to  the  fact  that  he 
was  allowed  to  testify,  and  consented 
that  his  testimony  should  be  given  and 
controlled  by  instructions. 

6.  State   V,   Brinte,   4   Penn.    (Del.) 

55». 

590.  5.  People  v.  Carter,  210  HI. 
122,  citing  19  Encyc.  of  Pl.  and  Pb. 
530, 
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S33.    n.  Of  Sepaeate  Ikdictxektb.  —  See  note  4. 

533.    IV.  Ih  Civil  Actiohb  —  1.  In  General  —  DiMrtUon  of  court. 

—  See  note  i. 

535.    4.  Oronnds  —  a.  Different  Causes  of  Action  or 
Distinct  Issues  Involved  —  As  oentrai  Buie.  —  See  note  3. 

Legal  and  Equitable  Catuee  of  Action.  —  See  note  4. 
536.     In  Aotiona  InyoWing  Title  to  Land.  —  See  note  2. 

S97.    d.  That  Defendants    Have  Severed  tin  Their 
Pleas.  —  See  note  5. 


539.  4.  Separate  Indlotments  for 
Same  OiFenie.  —  Stevens  v.  State,  42 
Tex.  Grim.  154;  Bailey  v.  State,  42  Tex. 
Crim.  289;  Brooks  v.  State,  42  Tex. 
Crim.  347 ;  Ray  v.  State,  43  Tex.  Crim. 
234;  Lociclin  V.  State,  (Tex.  Crim.  1903) 
75  S.  W.  Rep.  305;  Manor  v.  State, 
(Tex.  Crim.  1903)  77  S.  W.  Rep.  786; 
Follis  V,  State,  (Tex.  Crim.  1904)  78 
S.  W.  Rep.  1069;  Wolf  V.  State,  (Tex. 
Crim.  1904)  79  S.  W.  Rep.  520;  Evans 
V.  State,  (Tex.  Crim.  1904)  80  S.  W. 
Rep.  374. 


it  is  not  error  for  the  trial  court  to  re- 
fuse the  request  of  one  0%  the  defend- 
ants for  a  separate  trial.  Black  v. 
Marsh,  31  Ind.  App.  53. 

No  Joint  Pnrpoee  Shown  by  Pleadingi 
—  A  motion  for  a  separate  trial  by  one 
of  two  defendants  jointly  sued  will  not 
lie  where  the  only  ground  for  the  mo- 
tion is  that  the  pleadings  show  there 
was  no  joint  purpose  on  the  part  of  the 
defendants  or  act  done  by  them.  Such 
a  defect  in  the  pleadings  indicates  a  mis- 
joinder of  parties  and  is  ground  for  de- 


033*    1.   Gregg  v.  Berkshire,  10  Kan.    murrer,   motion   in   arrest,   or   answer. 


App.  579t  62  Pac.  Rep.  550;  Haupt 
V,  Simington,  27  Mont.  480;  Story  v. 
Concord,  etc.,  R.  Co.  70  N.  H. 
364. 

If  the  PlaintUr  Prooeedi  Againit  Two 
Tortfeaeon  Jointly  when  he  might  have 
elected  to  proceed  against  them  sepa- 
rately he  is  entitled  to  a  joint  trial,  and 


Mulvihill  V,  Thompson,  114  Iowa  734. 

535.  8.   Roberts    v.    Central    Lead 
Co.,  95  Mo.  App.  581. 

4.   Greig  v.  Rice,  66  S.  Car.  171. 

536.  S.   Haupt    v.     Simington,    27 
Mont.  480. 

537.  6.   Englehart  v.  Richter,   136 
Ala.  562. 
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549.     L  DbtihitIOH.  —  in  Xqulty  PraetiM.  —  See  note  I. 

544.  n.  Ih  Equitt  —  1.  Hiitory  of  Writ  —  Um  in  United  8ut«t 
—  See  note  i. 

545.  3.  Property  Subject  to  Sequestration  —  a.  Realty  and 
Personalty.  —  See  note  2. 

Sao.  in.  Vhdsb  Statutes  —  1.  Against  Corporations  —  a. 
Jurisdiction  —  At  l»w  or  in  Eqnity.  —  See  note  3. 

9S1.    2.  In  Louisiana  —  a.  Jurisdiction. — See  note  4. 

8A3.  c.  Affidavit  —  (2)  Requisites  of  Affidavit  —  Grounds  of 
Applioatlon.  —  See  note  5. 


549.  1.  Undff  Code  Praetloe  seques- 
tration cannot  be  resorted  to  except  in 
proceedings  of  an  equitable  nature.  A 
proceeding  to  suspend  the  right  of  a 
turnpike  company  to  take  tolls,  under 


tion   proceedings.      Garden   v.    Garden, 
(Supm.  Ct.  Spec.  T.)  34  Misc.  (N.  Y.) 
98,   citing   19   Encyc.   op   Pl.  and   Pr. 
546. 
550.   8.  Ezhanfting  BomediM  Against 


Rev.  Stat.  Ohio,  9  3484*  is  a  proceeding    Party    Jointly    Liable.  —  The     plaintiff 


at  law,  and  sequestration  is  not  per- 
missible. Ohio  Turnpike  Co.  v.  Waech- 
ter,  25  Ohio  Cir.  Ct.  605. 

The  Scatntory  Banedy  by  sequestra- 
tion is  not  a  right  of  action,  new  or 
old.  It  is  at  most  a  mere  remedy  of  a 
provisional  character,  for  use  in  an  ac- 
tion which  exists,  except  as  regards 
mere  form,  independently  of  the  statute, 
such  remedy  being  merely  in  aid 
thereof.  It  is  a  substitute  for  the  com- 
mon-law writ  of  sequestration.  Harri- 
gan  V.  Gilchrist,  (Wis.  1904)  99  N.  W. 
Rep.  909,  939. 

544«  1.  Harrigan  v.  Gilchrist,  (Wis. 
1904)  99  N.  W.  Rep.  939,  citing  19 
Encyc.  of  Pl.  and  Pr.  54a  [544]. 

545.  S.  Ag[ainst  Administrator.  — 
Where  an  administrator  uses  funds  of 
the  estate  so  that  he  has  not  enough  to 
pay  legacies,  sequestration  will  lie  against 
his  individual  property.  Allen  v.  Leach, 
7  Del.  Ch.  233. 

Aabiaqiteat  Legaey.  —  An  order  of  se- 
questration impounding  all  the  personal 
property  of  a  husband  to  pay  alimony  to 
the  wife  covers  a  subsequent  legacy  to 
the  husband;  and  the  wife  may  main- 
tain an  action  to  restrain  the  executors 
from  pajring  over  such  legacy  to  the  hus- 
band and  to  compel  them  to  pay  it  to 
the  receiyer  appointed  in  the  sequestra- 


having  obtained  an  execution  against  a 
corporation  which  is  returned  unsatis- 
fied, it  is  unnecessary  that  he  also  ex- 
haust his  remedies  against  an  individual 
jointly  liable  to  maintain  sequestration 
proceedings.  Davelaar  v.  Blue  Mound 
Invest.  Co.,  no  Wis.  470. 

551.  4.  Jurisdiction  ez  Oflldo.  —  In 
the  case  of  the  judicial  sequestration 
of  property  the  **  judicial  sequestrator  " 
appointed  by  the  court  to  collect  bills 
and  prevent  loss  is  not  a  "  receiver," 
and  the  use  of  this  term  is  a  misnomer. 
Mestier  v.  Chevalier  Pavement  Co.,  108 
La.  562. 

Disoretionary  with  Court,  —  Ramos 
Lumber,  etc.,  Co.  v.  Sanders,  xi2  La.  614. 

Damages  for  Wrongful  Imanoe.  —  A 
third  person  whose  property  has  been 
wrongfully  seized  under  a  writ  of  se- 
questration may  recover  the  damages 
sustained  thereby.  Yun  Loy  Co.  r. 
Rosser,  52  La.  Ann.  1723. 

Contempt  Prooeedingt  will  not  lie 
against  a  party  for  refusing  to  deliver 
property  to  the  sheriff  under  an  order 
of  sequestration.  State  v.  Civil  Dist. 
Ct.,  112  La.  182. 

553.  6.  IUastrationi.~To  the  same 
effect  as  Lannes  v.  Courege,  31  La. 
Ann.  74,  cited  in  the  original  note,  see 
Dowdell  V.  Allen,  105  La.  167. 
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ffS3*     Friyilege  or  Ownerihlp.  —  See  note  3. 

556.    g.  Dissolution  of  Sequestration  —  (2)  By  Band- 
ing—  (a)  Bight  to  Bond.  —  See  note  I. 

557.  h.  Appeal  —  what  Orden  Appealable.  —  See  note  2. 

558.  3.  In  Texas  — *.  AY¥IDK\vt—{i)  Necessity  of  Affidavit. 
—  See  note  3. 

559.  (2)  Requisites  of  Affidavit  —  Description  of  Proportj.  —  See 


note  I. 
560. 
561. 
565. 

Damages  —  (b)  Pleading  —  Allegation  aa  to  Damagei .  —  See  note  4. 


Oronnds  of  Applioation.  —  See  note  I. 

e.  Bond  —  (i)  Sequestration  Bond,  —  See  note  4. 

k.  Wrongful    Sequestration  —  (3)  Action 


for 


Denial   of  Oronnd    Alleged.  —  Where  ffOO.    1.  Alternatiye  Langnage  of  tho 

a  writ  is  issued  on  an  affidavit  alleging  Statute  may  be  used  in  stating  the  rea- 

that  the   plaintiff   fears   the   defendant  sons  for  granting  the  writ.     Meador  v, 

will   conceal,   part  with,  or  dispose  of  State,  44  Tex.  Crim.  468. 

the   property,  and  the  defendant  con-  d61«    4.  Where  the  Bond  Ii  Given  by 

tends  that  the  affidavit  is  false,  the  in-  a  Borety  Company  it  need  not  state  that 

quiry   should   be   whether   the   plaintiff  the  company  is  authorized  to  do  busi- 


had  reasonable  cause  for  his  fear  rather 
than  what  the  defendant's  actual  in- 
tentions were.  Pierce  v.  Sturdivant, 
108  La.  558. 

553.  3.  A  Consignee  of  Ooode  has  pre- 
sumptively a  sufficient  interest  under 
the  bill  of  lading  to  maintain  sequestra- 
tion proceedings  against  the  carrier. 
Sonia  Cotton  Oil  Co.  v.  Steamer  Red 
River,  106  La.  42. 

566.  1.  Judicial  Sequestration,  like 
the  ordinary  sequestration,  may  be  dis- 
solved by  a  bond.  State  v.  Allen,  no 
La.  853. 

Extent  of  Bight  to  Bond.  —  The  right 
to  dissolve  a  sequestration  by  giving 
bond  is  absolute,  and  applies  to  both 
movables  and  immovables.  Ramos  Lum- 
ber, etc.,  Co.  V,  Sanders,  112  La.  614. 

55  7«  8.  An  Order  Granting  Judicial 
SequesUation  is  held  in  Louisiana  not 
to  be  appealable  since  it  is  merely  an 
interlocutory  order  made,  pending  the 
litigation,  and  can  work  no  irreparable 
injury.    State  v,  Allen,  no  La.  853. 

ffff§.  8.  All  Flaintiffs  Should  Join 
in  the  affidavit.  White  v,  Simonton, 
(Tex.  Civ.  App.  1902)  67  S.  W.  Rep. 
1073,  holding  that  in  an  action  by  six 
plaintiffs,  a  writ  of  sequestration  issued 
on  an  affidavit  by  four  of  them  only 
should  be  quashed  unless  the  plaintiffs 
amend. 

559.  1.  Shoes.  —  An  affidavit  de- 
scribing the  property  to  be  sequestered 
as  a  "  stack  of  shoes  "  ha?  been  held  to 
be  sufficient.  Oopton  v,  Goodbar,  (Tex. 
Civ.  App.  1900)  55  S.  W.  Rep.  972. 


ness  in  the  state.  Qopton  v.  (joodbar, 
(Tex,  Civ.  App.  1900)  55  S.  W.  Rep. 
972. 

Time  of  Filing.  —  If  the  bond  is  not 
filed  until  after  the  day  on  which  the 
writ  is  issued,  the  sequestration  pro- 
ceedings may  be  quashed  on  motion. 
Nickell  V.  Carter,  23  Tex.  Civ.  App. 
570,  wherein  the  suit  was  filed  on  Sun- 
day, but  the  sequestration  bond  was  not 
filed  till  Monday.  It  was  held  that,  as 
the  failure  to  file  the  bond  on  Sunday 
invalidated  the  sequestration  feature, 
the  suit  was  left  in  the  condition  of  an 
ordinary  one  which  could  not  be  begun 
on  Sunday,  and  should  therefore  be  dis- 
missed. 

565.  4.  Injury  to  FlaintiiTi  Good 
Kama.  —  Where  the  plaintiff  alleged  in 
his  petition  that  the  wrongful  seques- 
tration caused  him  to  suffer  in  his  good 
name,  it  was  held  to  be  unnecessary  to 
allege  fhat  he  has  a  good  name.  Wheat 
V.  Ball,  (Tex.  Civ.  App.  1902)  68  S. 
W.  Rep.  181. 

Kominal  Damages  Only  will  be  al- 
lowed where  no  injury  has  been  occa- 
sioned by  the  seizure.  Lacy  v.  (jentry, 
(Tex.  Civ.  App.  1900)  56  S.  W. 
Rep.  949. 

Bents  Actually  Beoeived.  —  Where  the 
plaintiff  wrongfully  sequesters  land,  giv- 
ing a  bond  requiring  return  of  the  prop- 
erty together  with  "the  fruits,  hire, 
revenue,  and  rent "  thereof,  it  is  error 
to  confine  the  damages  to  the  rental 
value  of  the  land.  The  defendant 
should  be  allowed  to  prove  rents  actually 
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S66.     (o)  iBftraeUont.  —  See  note  I. 


receiTed.  Taylor  v,  Flynt,  28  Tex.  Civ. 
App.  2x9. 

666.  1.  Ai  to  DamagM.  —  An  in- 
struction to  find  for  exemplary  dam- 
ages alone,  without  actual  damages,  is 
erroneous.  Rogers  v.  O'Barr,  (Tex. 
Civ.  App.  1903)  76  S.  W.  Rep. 
593* 

As  to  fiotorn  of  BoploTiod  ArtlclM.  — 
Under  the  statute  authorizing  the  de- 
fendant to  return  property  replevied, 
or  any  portion  thereof,  in  full  satis- 
faction or  satisfaction  pro  tanto  of  judg- 
ment, the  court  should  instruct  the  jury 
to  find  the  separate  value  of  each  article 
in  controversy.  Lewter  v.  Lindley, 
(Tex.  Gv.  App.  1904)  81  S.  W.  Rep. 


776.     See  also  Lynch  v.  Bums,  (T< 
Civ.  App.  1904)  79  S.  W.  Rep.  1084. 

Erroneous  Chaxgo.  —  An  instruction 
that  the  defendant  is  not  entitled  to  re- 
cover actual  damages  for  the  suing  out 
of  the  writ  unless  such  writ  was  not 
only  wrongfully  but  fraudulently  sued 
out  is  erroneous.  Hines  v.  Shafer, 
(Tex.  Civ.  App.  1903)  74  S.  W.  Rep. 
563. 

QuMtion  for  Jury. — The  question 
whether  the  writ  was  wrongfully  or 
maliciously  sued  out  is  one  of  fact  for 
the  jury.  Rogers  v.  O'Barr,  (Tex.  Gv. 
App.  1903)  76  S.  W.  Rep.  593;  Bledsoe 
V.  Palmer,  (Tex.  Civ.  App.  1904)  8x  S. 
W.  Rep.  97- 
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579.    I  HECS88ITT  roB  SXEVios  —  1.  Original  Proooss  —  a.  In 

General.  —  See  note  i. 

«I75«    2.  Declaration  or  Complaint.  —  See  note  4. 

578.  n.  Bt  Whox  Sebyed — 1.  General  Principles  —  a.  Must 
Be  by  One  Duly  Authorized  —  How  oideetioiif  to  Authority  saiMd.  — 
See  note  2. 

989.    2.  Sheriff — a.  In  General.  —  See  note  i. 

b.  Sheriff  to  Whom  Process  Directed.  —  See 
note  2. 

ff 85.  3.  Deputy  Sheriff  —  b.  Disqualification  by  Inter- 
est —  Whoro  Shoriff  nUqiialifled.  —  See  note  3. 

ff86.  r.  Special  Deputy  —  Authority  of  Spodal  Dopnty  Sxundi.  — 
See  note  3. 

tS87.     4.  Coroner  —  Whero  Shoriff  is  niiqaalliied.  —  See  note  I. 

ff  89.     5.  Constable  —  in  JaitiooB'  Courts.  —  See  note  2. 
Xust  Be  Addressed  to  Constable.  —  See  note  3. 

ff90«    6.  City  Marshal  or  Police  Officer.  —  See  note  3. 


573*  1.  Vizard  v,  Moody»  117  Ga. 
67,  holding,  where  there  had  been 
neither  service  nor  waiver  thereof,  that 
process  could  not  be  supplied  by  amend- 
ment at  the  trial  term  so  as  to  confer 
jurisdiction. 

575.  4.  Servioe  of  the  Complaint 
Alone  is  insufficient  to  give  jurisdiction 
in  Washington.  Powell  v.  Nolan,  2^ 
Wash.  318. 

578.  8.  Presumption  on  Appeal.  — 
Mooney  v.  McGuirk,  (Supm.  Ct.  App. 
T.)  31  Misc.  (N.  Y.)  744. 

583.  I.Florida  —  Prooess  of  Snpreme 
Court.  —  Each  sheriff  is  required,  in  per- 
son or  by  deputy,  to  execute  all  process 
of  the  Supreme  Court  to  be  executed 
in  his  county.  Johnson  v.  Price,  (Fla. 
1904)   36  So,  Rep.   1 03 1. 

2.  Directed  to  Predecessor.  —  A  sheriff 
can  execute  process  directed  to  his 
predecessor  in  office.  Maxton  v.  Mount, 
86  111.  App.  187. 

585.  8.  Hillyer  V.  Pearson,  118  Ga. 
815. 

586.  8.  Cannot  Vary  Terms  of  8am- 
mons.  —  An  individual  other  than  the 
sheriff  who  makes  service  of  summons 
is,  like  the  sheriff,  the  agent  of  the 
plaintiff  for  that  purpose  only,  unless 


he  is  specially  authorized  to  vary  the 
terms  of  the  written  summons.  Wash- 
ington Mill  Co.  V,  Marks,  27  Wash. 
170. 

587.  1.  When  a  Sheriff  Is  a  Party 
to  a  suit  instituted  in  his  county,  the 
Georgia  statute  is  mandatory  that  the 
process  shall  be  directed  ^o  the  coroner 
of  the  county  and  the  sheriffs  of  the 
adjoining  counties.  Hillyer  v.  Pearson, 
118  Ga.  815. 

589.  2.  Special  Constable. —  In  South 
Carolina  a  magistrate  may  appoint  a 
special  constable  to  serve  process  in  a 
claim  and  delivery  action.  Cromer  v. 
Watson,  59  S.  Car.  488. 

8.  Baker  v.  Brem,  126  N.  Car.  367. 
But  see  McDevitt  v,  Kepple,  9  Pa.  Dist. 
581. 

Amendment  of  Direction.  —  See  Baker 
V.  Brem,  126  N.  Car.  367. 

590.  8.  In  Actions  to  Beoover  Penal- 
ties. —  Code  Civ.  Pro.  N.  Y.,  9  1895,  re- 
quiring that  in  actions  to  recover  penal- 
ties the  summons  shall  be  served  by  a 
marshal,  applies  only  to  an  action 
brought  by  a  common  informer,  and  not 
to  an  action  by  a  stockholder  for  re- 
fusal to  permit  inspection  of  books. 
Seydel  v.  Corporation  Liquidating  Co., 
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S99. 

note  I. 

ff98. 
596. 
597. 

Dayi  Before 

598. 
600. 

note  3. 
601. 


7.  TXnoffloial  Person — a.  When  ALLOWED. —See  note  4. 
Bepandrat  upon  flutnto.  —  See  note  6. 

See  note  i. 

b.  Who  May  Be  Appointed  —  ooBptuiit  p«noa.  —  See 

Dilintoreftod  Penon.  —  See  note  4. 
Ago  of  Ponon  Serving.  —  See  note  3. 

8.  Process  from  Justices'  Courts.  —  See  note  8. 

m  Tm  OF  Sebvicb  —  1.  In  General  —  Gortain  Vunbor  of 

Botvm  Day.  —  See  note  4. 

SflJMt  of  Intnfleionoy  in  Point  of  Time.  —  See  note  I. 

4.  On   Sundays    and   Legal   Holidays  —  Sudayi.  —  See 
See  note  i. 


(Supm.  Ct.  App.  T.)   88  N.  Y.  Supp.  Hale,   (Supm.  Ct  Spec.  T.)   3a  Misc. 

1004.  (N.  Y.)  104. 

590.  4.  In  Abtenoeof  Sherilt— Under  593«    1.    Weit   Virginia  —  Credible 

a  statute  providing  that  in  the  absence  or  Penon.  —  In    order    that    any    credible 

nonattendance    of    the    sheriff,    special  person    may    serve    process,   it    is    not 


sheriffs  may  be  appointed  by  the  pro- 
bate judge  to  serve  process,  where  the 
sheriff  is  near  at  band  in  his  office, 
within  the  call  of  the  probate  judge, 
there  is  neither  absence  nor  nonattend- 
ance within  the  meaning  of  the  law, 
and  the  probate  judge  is  without  author- 
ity to  appoint  a  special  sheriff.  Skinner 
V.  Cowley  County,  63  Kan.  557. 

A  Jnstioe  of  a  Xnnieipal  Court  of  Hew 
York  City  cannot  lawfull:^  deputize  per- 
sons other  than  marshals  to  serve  process 
in  actions  pending  in  another  bor- 
ough than  the  borough  of  his  own  elec- 
tion and  service.  Winterroth  v.  Um- 
schlag,  68  N.  Y.  App.  Div.  334. 

6.  Proeeis  Ont  of  Snpeme  Conrt. — 
Under  a  statute  requiring  all   process 


necessary  that  there  shall  be  a  return 
of  not  executed  by  an  officer.  Hollands- 
worth  V.  Stone,  47  W.  Va.  773. 

4.  Agent  of  PUintiif.  —  A  person  em- 
ployed by  the  plaintiff  as  collecting 
agent,  not  being  a  party  to  the  action, 
is  competent  to  serve  a  summons  in  a 
civil  action.  Piano  Mfg.  Co.  v,  Mur- 
phy,  16  S.  Dak.  380.  See  also  Loucks 
V,  Hallenbeck,  48  N.  Y.  App.  Div. 
426. 

593.  3.  Gilson  v.  Kuenert,  15  S. 
Dak.  291,  citing  19  Encyc.  of  Pl.  and 

Pr.  593' 

596.  8.  A  Jni tioe  of  the  Peaoe  cannot 
execute  process  issued  by  himself.  Mc- 
Dugle  V.  Filmer,  79  Miss.  53. 

697.    4.  California  —  Senrioo  mtUn 


issued  out   of   the   Supreme   Court   to    Throe  Tears. —  Hibemia  Sav.,  etc,  Soc 
be  executed  by  the  officer  to  whom  it  is     v,  Cochran,  141  Cal.  653. 


directed,  and  the  sheriff,  or  his  duly 
authorized  deputy,  to  serve  process 
directed  to  him,  service  by  a  private 
party  is  a  nullity.  Wellington  v.  Beck, 
29  Colo.  73. 

Hehraska.  —  A  Jnstiee  of  the  Peaee  in 
a  proper  case  may  lawfully  deputize 
a  private  person  to  serve  a  summons 
in  replevin  issued  out  of  his  court, 
though  the  defendant  in  the  action  may 
be  a  sheriff.  Mysenburg  v.  Leisure,  63 
Neb.  239. 

691  •  1.  Bequest  of  Plaintiff.  —  A  jus- 
tice of  the  Municipal  Court  of  the  city 
of  New  York  has  no  right  to  empower 
a  private  person  to  serve  process  with- 
ont  the  plaintiff's  request.     Matter  of 


Warrant  of  Attachment. —  Code  Civ. 
Pro.  N.  Y.,  S  638,  requires  that  after 
the  granting  of  a  warrant  of  attach- 
ment the  summons  shall  be  personally 
served  upon  the  defendant  within  thirty 
days,  and  failure  to  comply  with  such 
requirement  renders  the  warrant  of  at- 
tachment void.  Fisher  v.  Nash,  47 
N.  Y.  App.  Div.  234;  Ross  v,  Ingersoll, 
53  N.  Y.  App.  Div.  86. 

598.  1.  Strowbridge  v.  Miller,  (Neb. 
1903)  94  N.  W.  Rep.  825. 

600.  8.  Valentine  v.  Roberts,  i 
Alaska  536  [quoting  19  Encyc.  op  Pl. 
AND  Pr.  600]  ;  Scott  Shoe-Machinery  Co. 
V.  Dancel,  63  N.  Y.  App.  Div.  172. 

601  •    1.   Scott  Shoe-Machinery  Co. 
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AND  PAPERS, 


601-61S 


> 


601.     Legal  Holidays.  —  See  note  3. 

603.    6.  Computiitg  Time.  —  See  note  2. 

603.    6.  Continuance  to  Perfect  Service.  —  See  note  3. 

60a.  IV.  Place  or  Service  —  2.  Service  on  Nonresidents 
Within  Jurisdiction  —  a.  Parties  Voluntarily  Present.— 
See  note  3. 

006.    b.  Parties  Decoyed --serrioe  set  Aiide.  —  See  note  2. 

007 •     What  Is  Frandnient  Sepresentatlon.  —  See  note  I. 

610.  3.  Service  Outside  of  Jurisdiction  —  a.  Yy^  General.  — 
See  note  i. 

b.  How  Made  —  Usnally  by  PubUeation.  —  See  note  3. 

61 1.  Statutes  Must  Be  FoUowed,  —  See  note  I. 

c.  Effect   in   Proceedings  in  Personam.  —  See 


note  2. 
613. 

613. 


See  note  2. 

d.  Effect  in  Proceedings  in  Rem.  —  See  note  4. 

Judgment  Binds  Only  Proper^  Seised.  —  See  note  I . 


ff.  Dancel,  63  N.  Y.  App.  Div.  172 
(under  Pen.  Code  N.  Y.,  §  268). 

601.  8.  Labor  Day. —  In  New  York, 
in  an  action  against  an  insurance  com- 
pany, service  of  process  may  be  made  on 
the  superintendent  of  insurance  on  Labor 
day,  since  in  receiving  and  accepting 
service  he  acts  as  agent  of  the  defend- 
ant company,  and  not  as  an  officer  of 
the  state.  Flynn  v.  Union  Surety,  etc., 
Co.,  170  N.  Y.  145. 

In  Missouri  service  of  process  on  a 
legal  holiday  is  absolutely  void.  Decker 
V,  St  Louis,  etc.,  R.  Co.,  92  Mo.  App. 
50. 

603.  2.  Jones  v.  WaUace,  75  N.  Y. 
App.  Div.  401  [citing  19  Encyc.  of 
Pl.  and  Pr.  602]  ;  State  v.  Bay  State 
Gas  Co.,  (Del.  1901)  57  Atl.  Rep. 
291. 

603.  8.  Extending  Time  of  Service. — 
It  is  too  late  for  the  trial  judge  to  pass 
an  order  to  perfect  service  on  the  de- 
fendant after  seven  terms  of  the  court 
have  elapsed  since  the  filing  of  the 
declaration,  when  no  legal  reason  is 
given  for  the  delay.  Brunswick  Hard- 
ware Co.  V.  Bingham,  no  Ga.  526. 

IMI5*  8.  Longueville  v.  May,  115 
Iowa  709 ;  Mason  v,  Connors,  1 29  Fed. 
Rep.  831. 

Serrioe  npon  Transient  —  Flea  to  Jnris- 
diotion.  —  Steen  v.  Swadley,  126  Ala. 
616. 

606,  2.  Trattner  v,  Forman,  10  Pa. 
Dist.  566  \.ciiing  19  Encyc.  op  Pl.  and 
Pr.  666  (606)]  ;  Jaster  v.  Currie,  (Neb. 
1903)  94  N.  W.  Rep.  995,  applying  the 


rule  even  though  the  party  might,  by 
diligence,  have  escaped  again  from  the 
jurisdiction  before  service,  and  holding 
that  there  is  no  obligation  to  appear 
specially,  but  the  proceedings  may  be 
ignored;  Saveland  v,  Connors,  (Wis. 
1904)  98  N.  W.  Rep.  933;  Frawley  v. 
Pennsylvania  Casualty  Co.,  124  Fed. 
Rep.  259. 

607.  1.  Invited  to  PlaintifTs  Offioe 
for  Pnrpose  of  Settling  Claim. —  Olean 
St.  R.  Co.  V,  Fairmount  Constr.  Co.,  55 
N.  Y.  App.  Div.  292. 

610.  1.  Connor  v.  Tennessee  Cent. 
R.  Co.,  (C.  C.  A.)  109  Fed.  Rep.  931. 

8.  Pratt  V,  Stone,  25  Nev.  365. 

61  !•  1.  Gilmore  v.  Lampman,  86 
Minn.  493 ;  H.  L.  Spencer  Co.  v.  Koell, 
91  Minn.  226;  Boden  v.  Mier,  (Neb. 
1904)  98  N.  W.  Rep.  701 ;  Casselton 
First  Nat.  Bank  v.  Holmes,  12  N.  Dak. 
38;  Romigv.  Gillett,  10  Okla.  186. 

2.  Munger  v.  Doolan,  75  Conn.  656; 
Hildreth  v.  Thibodeau,  186  Mass.  83; 
Com.  V.  Stevens,  10  Pa.  Dist.  652;  Dono- 
van V.  Hinzie,  (Tex.  Civ.  App.  1901) 
60  S.  W.  Rep.  994;  Greiner  v.  Ogden 
St.  R.  Co.,  21  Utah  158;  Ralya  Market 
Co.  V,  Armour,  102  Fed.  Rep.  530; 
Moredock  v,  Kirby,  118  Fed.  Rep.   180. 

61 3.  2.  Cabanne  v.  Graf,  87  Minn. 
510. 

4.  Grevell  v,  Whiteman  (Supm.  Ct. 
Spec.  T.)  32  Misc.  (N.  Y.)  279;  Roller 
V,  Holly,  176  U.  S.  398. 

613.  1.  Grevell  v.  Whiteman, 
(Supm.  Ct.  Spec.  T.)  32  Misc.  (N.  Y.) 
279. 
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613.  T.  Sebtice    ov   Pbitate   Psbsoes  —  BisiBEirTS — L 

Penonal  Service  —  a.  What  Constitutes.  —  See  notes  3,  4. 

614.  b.  When  Required.  —  See  note  i. 

616.    d.  By  Reading  and  Leaving  Copy  — (i)  Generally. 

—  See  note  i. 

690.    2.  Substituted  Seryice  — a.  When  Permissible  —  (i) 
Only  Where  Authorized  by  Statute.  —  See  notes  2,  3. 
631.     In  Hew  York.  —  See  note  2. 
633.     See  note  i. 

'2)   Where  Personal  Service  Impossible,  —  See  note  2. 
x\   Where  Defendant  Absent  from  State,  —  See  note  I. 
[4)  In  Ancillary  Proceedings  in  Federal  Courts. — See 


b.  Effect  of  Substituted  Service.  —  Sec  note  i. 

c.  How  Made  —  (2)  Compliance  with  Statute.  —  Sec 


note  3. 
634. 
635. 

note  I. 

637.  (3)   Where   Copy   Left  —  (b)  What  Ii  Lait  or  UiusI  Pla49e  of 
Abode.  —  See  note  4. 

638.  See  note  i. 

Temporary  Beddeaee.  —  See  note  2. 


613.  8.  Atchison  County  v.  Chal- 
liss,  65   Kan.   179. 

4.  Feurt  v.  Caster,  1 74  Mo.  289,  citing 
19  Encyc.  op  Pt.  AND  Pr.  613. 

614.  1.  Baldwin  v,  Baldwin,  116 
Ga.  471,  quoting  19  Encyc.  of  Pl.  and 
Pr.  614. 

616.  1.  Beading  Copy  Instead  of 
Original. —  Service  made  by  reading  and 
delivering  to  the  defendant  a  copy  of 
the  notice  of  suit  instead  of  the  orig- 
inal notice  itself,  while  technically  ir- 
regular, has  been  held  to  confer  juris- 
diction. Hewett  V.  Jensen,  (loWa  1900) 
8s  N.  W.  Rep.  16. 

630.  8.  Baldwin  v.  Baldwin,  116 
Ga.  471,  citing  \^  Encyc.  of  Pl.  and 
Pr.  620. 

8.  Guenther  v.  American  Steel  Hoop 
Co.,  (Ky.  1903)  76  S.  W.  Rep.  419, 
citing  19  Encyc.  of  Pl.  and  Pr.  620. 

Conditions  Mast  Be  Shown  to  Exist.  — 
Bear  Lake  County  v.  Budge,  (Idaho 
1904)  75  Pac.  Rep.  614. 

631.  2.  Guenther  v.  American  Steel 
Hoop  Co.,  (Ky.  1903)  76  S.  W.  Rep. 
419,  citing  19  Encyc.  of  Pl.  and  Pr. 
621. 

693*  1.  Proof  of  Sesidenoe  Within 
the  State  is  necessary  to  confer  juris- 
diction upon  a  court  to  order  substituted 
service  under  Code  Civ.  Pro.  N.  Y.,  § 
435.  Lynch  v.  Eustis,  (Supm.  Ct.  App. 
T.)  85  N.  Y.  Supp.  1063. 


8.  Bear  Lake  County  v.  Budge,  (Idaho 
1904)  75  Pac.  Rep.  614. 

A  Betnrn  "  Hot  Found  *'  Befisre  the  Be- 
tnrn  Day  cannot  form  a  basis  for  sub- 
stituted service.  Sweet  v.  Gibson,  123 
Mich.  699. 

633.  1.  Northwestern,  etc.,  Hypo- 
theek  Bank  r.  Ridpath,  29  Wash.  687. 

3.  Guenther  v.  American  Steel  Hoop 
Co.,  (Ky.  1903)  7^  S.  W.  Rep.  419, 
citing  19  Encyc.  of  Pl.  and  Pr.  623. 

634*  1.  Guenther  v.  American  Steel 
Hoop  Co.,  (Ky.  1903)  ^6  S.  W.  Rep. 
419. 

Service  Within  State  Only,  —  Substi- 
tuted service  has  the  force  and  effect 
of  personal  service  in  cases  of  such 
service  within  the  state  only.  Casselton 
First  Nat.  Bank  v.  Holmes,  12  N.  Dak. 

38. 

625.  1.  Thomas  v.  Thomas,  96  Me. 
22Z ;  Farrington  v,  Muchmore,  (Supm. 
Ct.  Spec.  T.)  30  Misc.  (N.  Y.)  218; 
Heinemann  v.  Pier,  no  Wis.  185;  New 
River  Mineral  Co.  v.  Seeley,  120  Fed. 
Rep.  193,  56  C.  C.  A.  505. 

637.  4.  Uinal  Abode  of  Married  Man. 
—  Northwestern,  etc.,  Hypotheek  Bank 
V.  Ridpath,  29  Wash.  687. 

638,  1.  Mygatt  v.  Coe,  63  N.  J.  L. 
510;  Camden  Safe-Deposit,  etc.,  Co.  tr. 
Barbour,  66  N.  J.  L.  103. 

2.  Honeycutt  v,  Nyquist,  (Wyo.  1903) 
74  Pac.  Rep.  90  [citing  19  Encyc.  or 
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090.     LMTing  with  Intention  Not  to  Batnrn.  —  See  note  I. 

(4)    With    Whom   Copy  Left  —  (a)  In  Gonoral  —  Xoit  Be  ol 
Soficient  Age  and  Vndentanding.  —  See  note  3. 

631.     (b)  With  Member  of  Defendant's  Eemily.  —  See  note  I. 

Term  "  Family."  —  See  note  2. 

Serriee  on  Wife  of  Defendant.  —  See  note  3. 

If  Defendant  Has  Ho  Family  of  His  Own.  —  See  note  4. 

633.    4.  Service  on  Several  Defendants  —  a.   Necessity  for 
Service  on  All  —  (i)  In  General,  — See  note  4. 

637.  c.  Defendants  Residing  in  Different  Counties. 

—  See  note  6. 

638.  See  note  i. 


Pl.  and  Pr.  628] ;  Thomas  v.  Thomas, 
96  Me.  22Z' 

630.  1.  Matter  of  Norton,  (Surro- 
gate Ct.)  32  Misc.  (N.  Y.)  224. 

8.  Need  Hot  Be  Adult.  —  Biles  v.  Bas- 
Icr,  24  Pa.  Co.  Ct.  3. 

631.  1.  Kline  v.  Kline,  104  III.  App. 
274;  Spencer  v.  Berns,  114  Iowa  126. 

2.  A  Married  Daughter  LiTing  in  Sepa- 
rate Apartmente  in  the  same  building 
with  the  defendant  has  been  held  to  be 
a  proper  person  on  whom  to  make  sub- 
stituted service  under  the  Wisconsin 
statute.  Heinemann  v.  Pier,  xio  Wis. 
185. 

8.  Wife  Temporarily  Staying  at  Neigh- 
bor's House. —  Service  of  a  summons  on  a 
husband  cannot  be  made  by  leaving  a 
copy  of  the  summons  with  his  wife  at 
the  dwelling  house  of  a  neighbor,  where 
she  is  temporarily  staying,  the  husband 
having  left  the  state  with  the  inten- 
tion of  remaining  permanently.  Phelps 
V,  McColIam,  10  N.  Dak.  536. 

Not  Notified  of  Serrioe  by  Wife. —  Ser- 
vice on  the  defendant's  wife  at  his 
usual  place  of  abode  is  good  although 
the  defendant  never  received  any  in- 
formation concerning  such  service.  Ken- 
nedy V,  Harris,  3  Indian  Ter.  487. 

Preeumed  to  Be  Living  Together.  —  It 
will  be  presumed,  when  the  contrary 
is  not  shown,  that  the  wife  resided 
with  her  husband  in  his  place  of  resi- 
dence.    Powell  r.  Nolan,  27  Wash.  318. 

4.  Person  Not  Member  of  Family. — 
Where  the  defendant  occupied  one  room 
in  a  suite,  the  remaining  rooms  of 
which  he  leased  to  two  sisters,  service 
of  a  notice  of  mortgage  foreclosure 
upon  the  latter  in  the  absence  of  the 
defendant  is  a  good  service  in  Minne- 
sota although  they  are  not  members  of 
the  defendant's  family.  Brigham  v.  Con- 
necticut Mut.  L.  Ins.  Co.,  79  Minn.  350. 


633*  4.  Sufficient  Servioe  on  Several 
Defendants.  —  Where  a  father,  his  daugh- 
ter, and  another  were  sued,  and  the 
constable  found  the  father  and  daugh- 
ter in  the  field,  and  informed  them 
that  he  had  come  to  serve  them  with 
process,  and  the  father  requested  him 
to  go  to  the  house,  where  the  papers 
were  read  in  the  presence  of  all  the 
defendants,  and  with  their  acquiescence 
placed  in  a  drawer,  it  was  held  that 
this  amounted  to  personal  service  upon 
each  one  and  all  of  the  defendants. 
Woodley  v,  Jordan,  112  Ga.  151. 

Insufficient  Senrioe.  —  Service  on  sev- 
eral defendants  by  reading  the  peti- 
tion and  writ  to  each  of  them  and  de- 
livering to  one  of  them  a  certified  copy 
of  the  petition  is  insufficient.  West- 
meyer  v.  Gallenkamp,  154  Mo.  28. 

One  Defendant  for  Anotiier. —  Leaving 
a  copy  of  a  writ  with  one  defendant 
for  another,  without  any  attachment  of 
property  or  credits,  is  not  a  sufficient 
service  under  the  laws  of  Vermont, 
Mason  v.  Connors,  129  Fed.  Rep. 
831. 

637*  6.  McCormick  Harvesting  Mach. 
Co.  V.  Cummins,  59  Neb.  330. 

Judgment  Against  Nonresident  Defend- 
ant. —  In  Illinois,  where  a  court  has 
jurisdiction  of  a  resident  defendant  and 
renders  judgment  against  him,  judgment 
may  also  be  rendered  against  a  nonresi- 
dent defendant  although  he  was  not 
served  with  process  in  the  county  of  the 
venue.  Harrison  v.  National  Bank,  108 
111.  App.  493,  affirmed  207  111.  630. 

638.  1.  Goldstein  v.  Fred.  Krug 
Brewing  Co.,  62  Neb.  728;  Stewart  v. 
Rosengren,  66  Neb.  445 ;  Siever  v. 
Union  Pac.  R.  Co.,  (Neb.  1903)  93  N. 
W.  Rep.  943 ;  Strowbridge  v.  Miller, 
(Neb.  1903)  94  N.  W.  Rep.  825. 

Joint   Liability  Necessary. —  In    No- 
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Acts.  — 

641. 

649. 

643. 

644. 

649. 

650. 

6S5. 
tions  —  a. 
Served.  — 

656. 
Found,  — 


6.  On  Husband  and  Wife—^.  Under  Married  Women's 
See  note  4. 

c.  Service  by  Leaving  Copy.  —  See  note  5. 

7.  On  Persons  in  Confinement  —  in  General.  —  See  note  4. 

8.  On  Attorney  at  Law — a.  In  General.  — See  note  6. 

Servlee  of  Original  Sommons  or  SnbpoBnn.  —  See  note  I. 
Kotioni  and  Orden.  —  See  note  3. 
On  Attorney  of  Beoord.  —  See  note  I. 

9.  On  Agent.  —  See  note  i. 
Vin.  Sebvice  on  Coefobatioh  —  1.  Domestic  Corpora- 

.  Service  on  Whom  —  (3)  Showing  Agency  of  Person 
See  note  i. 

4)  Substituted  Service    Where  Principal  Officers  Not 
ee  notes  3,  4. 


% 


braska,  to  authorize  summons  to  another  —  Contra,  Goldie  v.  Goldie,  77  N.  Y. 

county  in  personal  actions  for  the  re-  App.  Div.  12. 

covery  of  money  only,  there  must  be  an  64ft.     1.  After  Death  of  Defendant  in 

actual   right  to  join   the   resident  and  Error.  —  A  summons  in  error  may  prop- 


nonresident  defendants.  Stull  v.  Powell, 
(Neb.  1903)  97  N.  W.  Rep.  249;  Mc- 
Kibbin  v.  Day,  (Neb.  1904)  98  N.  W. 
Rep.  845. 

640.  4.  Veoetsity  to  Serre  Hniband. 
—  Under  a  statute  making  the  husband 
a  necessary  party  in  all  cases  where  the 
wife  is  sued,  he  must  not  only  be  named 
in  the  complaint,  but  must  be  served 
as  well.  McDonald  v.  Porsh,  136  Cal. 
301. 

6.  Where  Hnihand  and  Wife  Not  Besid- 
inff  Together.  —  A  wife  may  be  served 
with  process  at  the  residence  of  her 
husband,  although  she  does  not  reside 
with  him,  where  the  evidence  does  not 
show  that  she  had  a  sufficient  legal  ground 
for  a  final  separation,  or  that  she  in- 
tended the  separation  to  be  permanent. 
Galvin  v.  Dailey,  109  Iowa  332. 

641.  4.  White  v.  Underwood,  125 
N.  Car.  25. 

64d.    6.    Harris  v.  Snyder,  113  Wis. 

4SI. 

Where  Personal  Serviee  Impossible.  — 
In  Louisiana  citation  of  appeal  should 
be  made  upon  the  appellee  personally 
or  at  his  domicil  when  he  resides  in 
the  state;  but  if  after  diligent  search 
he  cannot  be  found  by  the  sheriff,  and 
if  he  has  no  domicil  at  which  to  make 
a  domiciliary  service,  citation  served 
upon  his  attorney  will  save  the  appeal 
from  absolute  dismissal.  Levy  v.  Levy, 
107  La.   576. 

643.  1.  Goldberg  v.  Fowler,  (Supm. 
Ct.  App.  T.)  29  Misc.  (N.  Y.)  328. 

644.  9.  To  Show  Cause  for  Contempt. 


erly  be  served  on  the  attorney  of  record 
in  the  trial  court  in  the  original  case 
though  at  the  time  of  such  service 
the  defendant  in  error  is  dead.  Link 
V,   Reeves,  63  Neb.  424. 

MO*  1.  Guenther  v.  American  Steel 
Hoop  Co.,  (Ky.  1903)  76  S.  W.  Rep. 
419. 

After  the  Death  of  a  Konresident  no 
judgment  can  be  taken  against  him  by 
service  of  process  on  an  agent.  Soper 
V,  Clay  City  Lumber  Co.,  (Ky.  1899) 
53  S.  W.  Rep.  267. 

Statute  Unoonstltiitional.  —  The  Ken- 
tucky statute  (Bullitt's  Civ.  Code  Ky., 
1895,  §  51,  subsec.  6)  is  invalid,  being 
in  violation  of  Const.  U.  S.,  art  4,  §  2, 
and  of  the  Fourteenth  Amendment. 
Moredock  v.  Kirby,  118  Fed.  Rep.  180. 

055.  1.  Holbrook  v.  Evansville, 
etc.,  R.  Co.,  1x4  Ga.  4. 

Servioe  on  President  as  Individual.  — 
Service  of  process  on  the  president  and 
secretary  of  a  corporation  as  individuals 
does  not  give  to  the  court  jurisdic- 
tion over  the  corporation.  Kirkpatrick 
Constr.  Co.  v.  Central  Electric  Co.,  159 
Ind.  639. 

656.  3.  What  Abienoe  Soffioient.  — 
A  statutory  provision  that  service  of 
process  on  a  corporation  may  be  made 
by  serving  the  writ  upon  certain  of  its 
agents,  in  the  absence  of  other  desig- 
nated representatives,  is  to  be  construed, 
when  the  contrary  intent  is  not  clearly 
expressed,  as  meaning  in  the  absence  of 
such  representatives  from  the  county 
where  the  suit  was  instituted  and  such 


780 


Vol.  XIX. 


AND  PAPERS. 


657-669 


657. 

658. 

See  note 
659. 

note  2. 

660. 

661. 
663. 


laaUUty  to  Find  Prineipal  Offlean  Knit  Anpaar.  —  See  note  I. 

(O  Officer  de  Facto.  —  See  note  2. 

(6)  Officer  or  Agent  After  Termination  of  Relation.  — 

I. 

Wlure  Ho  Hew  Ofle«n  Hare  B«tB  SlMtad  or  Anotntod.  —  See 


\ 


(7)  Person  Who  Is  Plaintiff  in  Suit.  —  See  note  3. 

8)  Officer  Temporarily  in  Jurisdiction.  — See  note  i. 

9)  President  or  Other  Chief  Officer.  —  See  note  2. 
1 1)  Secretary  or  Treasurer.  —  See  note  2. 
13)  Managing  Agent  —  (a)  In  Genena.  —  See  note  2. 
b)  Who  Is  Managing  Agent.  —  See  note  3. 

service  sought,  and  it  need  not  be  shown  etc.,  Coal  Co..  no  Fed.  Rep.  105.  See 
that  they  were  absent  from  the  state,  also  Yorkville  Bank  v.  Henry  Zeltner 
Florida  Cent.,  etc.,  R.  Co.  v.  Luffman,     Brewing  Co.,  80  N.  Y.  App.  Div.  578; 

Thum  V,  Pyke,  8  Idaho  ii. 
659.    2.   Thum  v.  Pyke,  8  Idaho  29, 


(Fla.  1903)  33  So.  Rep.  710. 

656.    4.  Where  Ho  Issne  Is  Baised  by 
an  allegation   that  any  officer  was,  at  the     per  Quarles,   C.  J.,  dissenting,  quoting 
time  of  service,  within  the  state,  ser-      19  Encyc.  of  Pl.  and  Pr.  659. 
▼ice   on   a   "  managing  agent "   within        Where  Ho  Snooeeaor  Appointed. —  Colo- 
the  meaning  of  Code  Civ.  Pro.  N.  Y.,     rado   Debenture  Corp.  v.  Lombard  In- 
S  43a,  is  sufficient.    Evans  v,  American     vest.  Co.,  66  Kan.  251. 

8.   Robbits  V.  Hurilko,  10  Kulp  (Pa.) 
217. 

Serdoe  on  an  Agent  Who  le  Interested 


Steel-Foundry  Co.,  (N.  Y.  City  Ct.  Gen. 
T.)  30  Misc.  (N.  Y.)  806. 

6d7«     1.    Drew  Lumber  Co.  v.  Wal- 
ter, (Fla.  1903)  34  So.  Rep.  244  [citing    intheBeenlt  of  the  action  is  not  a  good 
19  Encyc.  op  Pl.  and  Pr.  657]  ;  Venner     service    on    the    corporation.      White 
V.  Denver  Union  Water  Co.,   15  Colo.     House    Mountain    Gold    Min.    Co.    v. 


App.  495- 


Powell,  30  Colo.  397;  Tortat  v.  Hardin 


Ihie  Diligence  to  Find  a  Proper  Oflloer  Min.,  etc.,  Co.,  1 1 1  Fed.  Rep.  426. 

upon  whom  to  serve  process  must  be  6^0*    1.    See  Clever  v.  Carlisle  Mfg. 

shown.    Vitolo  v.  Bee  Pub.  Co.,  66  N.  Co.,  2  Dauphin  Co.  Rep.  (Pa.)  399. 

Y.  App.  Div.  582.     And  where  it  does  2.   Pipkin  v.  National  Loan,  etc.,  As- 

not  appear  that  any  effort  whatever  was  soc,  80  Mo.  App.  i. 

made,  the  mere  statement  of  the  plain-  661.    3.    Thum  v.  Pyke,  8  Idaho  29, 

tiff  that  due  diligence  was  exercised  is  per  Quarles,  C.  J.,  dissenting,  citing  19 

insufficient.     Travis  v.  Railway  Educa-  Encyc.  op  Pl.  and  Pr.  661  and  quoting 

tional  Assoc,  (Supm.  Ct.  Spec.  T.)  33  the  whole  text  paragraph. 


Misc.   (N.  Y.)   577. 


Aisistant    Secretary. —  Where  the  by- 


An   Admiesion,  upon  a  motion  to  set  laws  of  a  Kansas  corporation  provide 

aside  service,  that  no  other  officer  than  for  an  officer  called  an  "  assistant  secre- 

the  managing  agent  could  be  found  will  tary,"  whose  duties  make  him,  in  effect, 

dispense  with  affirmative  proof  of  the  secretary   of   the   corporation   for  that 

fact.   Perrine  v.  Ransom  Gas  Mach.  Co.,  state,  service  upon  him  is  sufficient  to 


60  N.  Y.  App.  Div.  22, 


bring  the  corporation  into  court.    Colo- 


8.  Person  Allowed  to  Hold  Himself  Out  rado  Debenture  Corp.  v,  Lombard  In- 

M  Agent. — Where  a  person  had  frequently  vest.  Co.,  66  Kan.  251. 

been  served  with  process  as  secretary  663*    2.  Leaving  Writ  at  Abode  of 

and  treasurer  of  a  corporation,  and  the  Agent.  —  The  Georgia  statute  requires 

corporation  had   recognized  the  valid-  that   process   be   left   at   the   place   of 

ity  of  the  service  by  appearing,  it  was  business  of  the  company,  or  be  served 

held    that    the    corporation    could    not  personally  on  an  officer  or  agent,  and  it 

have  a  subsequent  service  on  such  per-  is   not  sufficient   to   serve   the  general 

son   set  aside  on  the  ground  that  he  manager  by  leaving  a  copy  of  the  writ 

was  not  in  fact  such  officer.     Hill  v,  at  his  most  notorious  place  of  abode. 

Morgan,  (Idaho  1904)  76  Pac.  Rep.  323.  Stuart  Lumber  Co.  v.  Perry,  117  Ga.  888. 

669.    1«  Nickolson     v.     Wheeling,  8,  Bucket  Pump  (>).  v.  Eagle  Iron, 
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604.     Veed  Not  Haye  Eatlra  Control.  —  See  notes  1 ,  2. 

665.  (15^  Ot/ter  Agents  —  Conitmotioii  of  Statatoi.  —  See  note  2. 

666.  l\6\  Cashier.  —  See  note  i. 

(17)  Clerk  or  Bookkeeper.  —  See  note  2. 
668.    b.  MANNER  OF  SERVICE  — (2)  UtuUr  Statutes ^lim^ 
■ity  to  Comply  with  Btatnto.  —  See  note  2. 

670.  c.  Place  of  Service.  —  See  note  2. 

d.  Acceptance  of  Service.  —  See  note  4. 

671.  See  note  i. 

673.  2.  Foreign  Corporations  —  a.  Necessity  for  Statu- 
tory Authority  —  pow«p  of  stete  to  fms  sututot.  —  See  note  3. 

673.  c.  Application  of  State  Statutes  in  Federal 
Courts.  —  See  note  3. 

etc,  Co.,  IX  Ohio  Cir.  Dec.  418,  21  Ohio  ity  Ins.,  etc.,  Co.,  16  Montg.  Co.  Rep. 

Cir.  Ct.  229.  (PaO  90. 

664.     1.   Brown  v.  Chicago,  etc.,  R.  Where  the  Statutes  FaU  to  Make  Such 

Co.,  12  N.  Dak.  61;  Strain  v.  Chicago  ProviBion  it  cannot  be  implied.  American 


Portrait  Co.,  126  Fed.  Rep.  831. 

8.  Gilchrist  Transp.  Co.  v.  Northern 
Grain  Co.,  204  111.  510;  Brown  v.  Chi- 
cago, etc.,  R.  Co.,  12  N.  Dak.  61. 

665.  S.  Solidtor  of  BnnneM.~A 
statute  authorizing  service  of  process 
upon  any  agent,  without  defining  the  ex- 
tent of  his  agency,  implies  that  he  may 
be  an  agent  of  limited  power.  Under 
such  a  statute  a  local  solicitor  of  busi- 
ness may  properly  be  served  with  pro- 
cess against  his  principal.  Crowley  v. 
Samner,  97  111.  App.  301. 

An  Agent  of  Beal  Estate  of  a  coal  and 
navigation  company  is  not  a  proper  per- 
son upon  whom  process  may  be  served. 
Stark  V,  Lehigh  Coal,  etc.,  Co.,  8  Pa. 
Dist.  720,  9  Kulp  (Pa.)   467. 

6M«  1.  Who  Is  Hot  Cashier.— One 
who  receives  money  in  a  branch  of  the 
defendant's  business  does  not  thereby 
become  a  cashier  within  the  meaning 
of  the  law.  Eisenhofer  v.  New  Yorker 
Zeitung  Pub.,  etc.,  Co.,  91  N.  Y.  App. 
Div.  94. 

2.  Beattyville  Coal  Co.  v.  Bamberger, 
(Ky.  1899)  53  S.  W.  Rep.  31. 

66§.  2.  New  River  Mineral  Co.  v. 
Sceley,  120  Fed.  Rep.  193,  56  C.  C.  A. 
505. 

Necessity  Hot  Obviated  by  Actual  Hotioe. 
—  Service  of  process  upon  some  one  not 
authorized  by  statute  to  receive  it  is 
not  good  simply  because  it  ultimately 
reaches  the  person  intended.  Eisen- 
hofer V.  New  Yorker  Zeitung  Pub.,  etc., 
Co.,  91  N.  Y.  App.  Div.  94. 

070.  8.  PennsylTania— Ck>vnty  Where 
Property  Located.  —  See  Moore  v.  Fidel- 


Surety  Co.  V.  Holly  Springs,  77  Miss. 
428. 

4.  New  River  Mineral  Co.  v.  Seeley, 
120  Fed.  Rep.  193,  56  C.  C.  A.  505, 
citing  19  Encyc.  of  Pl.  and  Pr.  670. 

071*  1.  New  River  Mineral  Co.  v. 
Seeley,  120  Fed.  Rep.  193,  56  C.  C.  A. 

505. 

073.  3.  Conditions  Imposed  on  For- 
eign Corporations.  —  Connecticut  Mut. 
L.  Ins.  Co.  V.  Spratley,  172  U.  S.  602. 

Must  Be  Being  Business  in  State.  —  In 
no  event  can  a  foreign  corporation  be 
required  to  answer  to  an  action  in 
personam  unless  it  is  engaged  in  busi- 
ness within  the  state.  Rich  v.  Chicago, 
etc.,  R.  Co.,  34  Wash.  14;  Sheetz  v. 
Chesapeake,  etc.,  R.  Co.,  25  Pa.  Co.Ct. 
177;  Doe  r.  Springfield  Boiler,  etc.,  Co., 
104  Fed.  Rep.  684,  44  C.  C.  A.  128; 
Cady  V.  Associated  Colonies,  1 19  Fed. 
Rep.  420 ;  Frawley  v,  Pennsylvania 
Casualty  Co.,  124  Fed.  Rep.  259;  Earle 
V.  Chesapeake,  etc.,  R.  Co.,  127  Fed. 
Rep.  235  ;  Martin  v.  New  Trinidad  Lake 
Asphalt  Co.,  130  Fed.  Rep.  394. 

073.  8.  Limitation  of  Bnle.— The 
rule  is  subject  to  the  limitation  that 
no  one  shall  be  condemned  unheard  or 
compelled  to  answer  a  complaint  in  a 
foreign  jurisdiction  except  upon  fair 
and  reasonable  notice  of  the  proceeding. 
McCord  Lumber  Co.  v.  Doyle,  97  Fed. 
Rep.  22,  38  C.  C.  A.  34. 

Hot  Bonnd  by  Decisions  of  State  Courts. 
—  The  Circuit  Court  must  determine 
for  itself  the  validity  of  a  service  of 
process  in  a  g^iven  case,  whatever  may 
be  the  law  of  a  state,  or  its  interpreta* 
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674*    d.  On  Whom  Service  Made  — (i)  In  General—^ 

Artddnit  or  Principal  Ofloer.  —  See  note  2. 

67ff  •     On  Agent  Oondneting  BnilniM  Ont  of  Whieh  Aotlon  6row.  —  See 

note  I. 

On  Local  Agent.  —  See  note  2. 

676.    (2)  Who  Is  Agent  Within  Meaning  of  Statute. —  See 
note  2. 

677*     Extent  of  Agent'i  Authority.  —  See  note  I. 


tion  by  the  courts  of  a  state,  under 
which  a  valid  service  may  be  claimed. 
Cady  V,  Associated  Colonies,  119  Fed. 
Rep.  420;  Frawley  v.  Pennsylvania 
Casualty  Co.,  124  Fed.  Rep.  259;  New 
Haven  Pulp,  etc.,  Co.  v.  Downingtown 
Mfg.  Co.,  130  Fed.  Rep.  605. 

Bervioe  Valid  Although  Hot  Anthoriied 
by  Local  Statutes.  —  Service  upon  an 
agent  of  a  foreign  corporation  doing 
business  in  a  state  has  been  held  to  be 
valid  although  the  cause  of  action  orig- 
inated outside  the  state,  and  although 
the  service  in  question  was  not  author- 
ized by  any  local  statute.  Revans  v. 
Southern  Missouri,  etc.,  R.  Co.,  114 
Fed.  Rep.  982,  citing  Barrow  Steamship 
Co.  V.  Kane,  170  U.  S.  100. 

674.  2.  Director. —  A  director  of  a 
foreign  corporation  doing  business 
within  the  state,  who  has  his  permanent 
residence  in  the  state,  is  a  proper  offi- 
cer upon  whom  service  of  process  can 
be  effected  under  Code  Civ.  Pro.  N.  Y., 
8  432.  Meyer  v.  Pennsylvania  Lumber- 
men's Mut.  F.  Ins.  Co.,  108  Fed.  Rep. 
169. 

675*  1.  Abbeville  Electric  Light, 
etc.,  Co.  V.  Western  Electrical  Supply 
Co.,  61   S.  Car.  361. 

Berrioe  on  TraTOling  Agent.  —  Mark 
Twain  Lumber  Co.  v.  Lieberman,  106 
Tenn.  153. 

8.  See  Westinghouse  Electric  Mfg. 
Co.  V.  Troell,  30  Tex.  Civ.  App.  200. 

Tezae  —  Who  Hot  Local  Agent.  — 
"  Local  agent,"  as  used  in  the  statute, 
means  an  agent  at  a  given  place,   or 


Pereon  Employed  to  Solicit  Bueineee.  — • 
Rich  V.  Chicago,  etc.,  R.  Co.,  34  Wash. 
14;  Strain  v.  Chicago  Portrait  Co.,  126 
Fed.  Rep.  831. 

Advertisement  Solicitor.  —  Service  on 
an  agent  sent  into  a  state  for  the  pur- 
pose of  soliciting  advertisements  for 
the  defendant  corporation  is  not  suffi- 
cient. Boardman  v.  S.  S.  McClure  Co., 
123  Fed.  Rep.  614. 

A  Vender  of  Newspapers,  who  buys  his 
copies  from  the  publisher  for  the  pur- 
pose of  reselling  them,  is  not  thereby  an 
agent  of  the  publisher  for  the  service  of 
process.  Cincinnati  Times-Star  Co.  v. 
France,  61  S.  W.  Rep.  18,  22  Ky.  L. 
Rep.  1666. 

The  Puner  and  Wharilnger  of  a  for- 
eign steamship  company  are  agents  upon 
whom  process  against  the  company  may 
be  served.  Sievers  v.  Dalles,  etc.,  Nav. 
Co.,  24  Wash.  302. 

Corporate  Agent  of  Corporation.  —  If  a 
foreign  corporation  transacts  business 
through  the  agency  of  another  corpora- 
tion, it  may  be  served  with  process 
through  that  agency.  Newcomb  v.  New 
York  Cent.,  etc.,  R.  Co.,  182  Mo.  687. 

Attorney  in  Prior  Suit  Against  PlaintUF. 
—  Under  Pub.  Stat.  Mass.,  c.  164,  a 
foreign  corporation,  by  employing  an 
attorney  to  begin  an  action  against  the 
defendant,  thereby  assents  to  the  at- 
torney's receiving  service  in  a  counter 
suit,  and  gives  to  him  such  powers  as 
make  the  service  sufficient.  Aldrich  v. 
Blatchford,  175  Mass.  369. 

677.    1.  Character  of  Agency  Imply- 


within  a  definite  district.     An  "agent    ing    Authority. —  Where   the   character 


for  the  state  **  is  not  such  an  agent,  and 
service  upon  him  is  unauthorized.  West- 
em  Cottage  Piano,  etc.,  Co.  v.  Anderson, 
(Tex.  1904)  79  S.  W.  Rep.  516. 

The  Record  Need  Not  Show  ttiat  the 
corporation  was  doing  business  in  the 
state,  since  this  is  implied  by  the  term 
"local  agent."  Frick  Co.  v,  Wright,  23 
Tex.  Civ.  App.  340. 

676.  S.  Carroll  v.  N^  York,  etc., 
R.  Co.,  65  N.  J.  L.  124. 


of  an  agency  of  a  foreign  corporation 
is  such  as  to  render  it  fair,  reasonable, 
and  just  to  imply  an  authority  on  the 
part  of  the  agent  to  receive  service, 
the  law  will  and  ought  to  draw  such 
an  inference  and  imply  such  authority, 
and  service  under  such  circumstances 
and  upon  an  agent  of  that  character  is 
sufficient.  Lesser  Cotton  Co.  v.  Yates, 
69  Ark.  396;  Connecticut  Mut.  L.  Ins. 
Co.  V,  Spratley,  172  U.  S.  6oa. 
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678. 
679. 

680. 

note  3. 
681. 
689. 

In  Federal 

688. 
684. 


Most  in  Faet  Beprefont  Corpoimtion.  —  See  note  2. 

(3)  Person  Designated  to  Receive  Service.  —  See  note  i. 
Not  XxolofiTe  of  Otlior  Methodt.  —  See  notes  2,  3. 

(4)  Managing  Agent  —  (b)  Who  Is  Managing  Agent  —  See 

Agents  with  Limited  Powers.  —  See  notes  I,  2. 

(5)  Officer  or  Agent  Temporarily  Within  Jurisdiction  — 
Conrts.  —  See  note  2. 

See  note  i. 

In  suto  Conrts.  —  See  note  2. 

See  notes  i,  2. 


67§«  8.  Doe  v.  Springfield  Boiler, 
etc.,  Co.,  104  Fed.  Rep.  684,  44  C.  C  A. 
128;  Frawley  v.  Pennsylvania  Casualty 
Co.,  124  Fed.  Rep.  259. 

679.  1.  Actions  Arising  Within  State. 
—  A  foreign  corporation  cannot  be 
brought  into  court  in  a  state  by  service 
upon  a  statutory  agent  of  compulsory 
process,  at  the  suit  of  a  nonresident,  to 
defend  its.  rights  in  a  transitory  action 
based  entirely  upon  transactions  in  an- 
other state.  Olson  v.  Buffalo  Hump 
Min.  Co.,  130  Fed.  Rep.  10 17. 

8.  See  Toledo  Ice  Co.  v.  Munger,  124 
Mich.  4. 

8.  See  Lesser  Cotton  Co.  v.  Yates,  69 
Ark.  396.  See  also  Connecticut  Mut. 
L.  Ins.  Co.  V,  Spratley,  172  U.  S.  602. 

6§0.  8.  Need  Hot  Be  Preoisely  De- 
Boribed  as  "  Kanaging  Ag;ent."  —  Young, 
etc.,  Co.  V.  Welsbach  Light  Co.,  55  N. 
Y.  App.  Div.  16. 

Heed  Hot  Be  Kanaging  Agent  Within 
State.  —  Young,  etc.,  Co.  r.  Welsbach 
Light  Co.,  55  N.  Y.  App.  Div.  16. 

A  Traveling  Solioitor  temporarily  in 
the  state  is  not  the  "  secretary,  cashier, 
or  managing  agent  "  upon  whom  service 
may  be  made.  Booth  v,  Gamble-Robin- 
son Commission  Co.,  139  Cal.  175. 

Attorney  to  Wind  Up  Affsirs.—  Where 
a  foreign  corporation  had  ceased  to  do 
business  in  a  state,  and  its  only  agent 
within  the  state  was  an  attorney  who 
was  engaged  in  winding  up  the  affairs  of 
the  corporation,  such  attorney  was  held 
to  be  its  "  managing  agent,"  on  whom 
service  of  process  was  sufficient  to  give 
jurisdiction.  Newport  News,  etc.,  Co. 
V.  McDonald  Brick  Co.,  109  Ky.  408. 

681.  1.  Coast  Land  Co.  v.  Oregon 
Colonization  Co.,  44  Oregon  483.  See 
also  Clinard  v.  White,  129  N.  Car.  250. 

8.  Advertising  Agent  for  Foreign  Hewi- 
paper.  —  Contra,  Vitolo  v.  Bee  Pub.  Co., 
^6  N.  Y.  App.  Div.   582;   Fontana  v. 


Post  Printing,  etc.,  Co.,  87  N.  Y.  App. 
Div.  233. 

683.  8.  Swann  v.  Mutual  Reserve 
Fund  L.  Assoc,  100  Fed.  Rep.  922; 
Reilly  v,  Philadelphia,  etc.,  R.  Co.,  109 
Fed.  Rep.  349;  Conley  v.  Mathieson 
Alkali  Works,  no  Fed.  Rep.  730,  af- 
Armed  190  U.  S.  406 ;  Geer  v.  Mathieson 
Alkali  Works,  190  U.  S.  428. 

683.  1.  See  Louden  Machinery  Co. 
V,  American  Malleable  Iron  Co.,  127 
Fed.  Rep.  1008,  wherein  the  court  re- 
fused to  follow  Houston  v.  Filer,  etc., 
Co.,  85  Fed.  Rep.  757,  cited  in  the 
original  note.  See  also  Eirich  v.  Don- 
nelly Contracting  Co.,  104  Fed.  Rep.  i ; 
New  Haven  Pulp,  etc.,  Co.  v,  Downing- 
town  Mfg.  Co.,  130  Fed.  Rep.  605. 

Corporation  Doing  Bnsiness  in  State.  — 
Under  the  New  York  statute,  service 
upon  a  director  of  a  foreign  corporation 
within  the  state  is  good  where  the  cor- 
poration has  property  within  the  state, 
and  if  the  corporation  does  business 
in  the  state  such  service  will  confer 
jurisdiction  on  the  federal  courts.  Reilly 
V.  Philadelphia,  etc.,  R.  Co.,  109  Fed. 
Rep.  349. 

8.  Schillinger  Bros.  Co.  v,  Henderson 
Brewing  Co.,  107  111.  App.  335;  Qeve- 
land  Builders'  Supply  Co.  v.  Hoosier 
Cement  Co.,  10  Pa.  Dist.  491. 

Oilloer  Attending  Trial  of  Lawsnit. — 
Western  New  York,  etc.,  R.  Co.  v.  Qer- 
mont,  etc.,  R.  Co.,  9  Pa.  Dist.  299; 
Ferree  v.  Pierce,  25  Pa.  Co.  Ct.  112. 

But  this  privilege  lasts  only  during  the 
trial  and  for  a  reasonable  time  there- 
after to  enable  the  officer  to  return  to 
his  home.  Sizer  v.  Hampton,  etc.,  R., 
etc.,  Co.,  57  N.  Y.  App.  Div.  390. 

684.  1.  Horth  Carolina.  —  Under  a 
statute  allowing  process  against  a  for- 
eign corporation  to  be  served  upon  the 
president,  etc.,  when  such  service  can 
be   made  within   tb«   state  personally, 
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689.    (7)  Service  After  Termination  of  Agency,  —  See  notes 

2,  3- 

(8)  Showing  Agency  of  Person  Served.  —  See  note  4. 

686.  4.  Bailroad   Companies  —  a.  Service  Regulated  by 
Statute.  —  See  note  3. 

687.  b.  Service    on    Whom  —  (i)  In    General.  —  See 
note  I. 

688.  On  Xanaging  Agent.  —  See  note  3. 
On  Tioket  Agent.  —  See  note  4. 

689.  On  station  Agent.  —  See  note  2. 


the  fact  that  the  officer  so  served  was 
in  the  state  on  his  private  business  at 
the  time  of  service  will  not  render  the 
service  invalid.  Jester  v.  Baltimore 
Steam  Packet  Co.,  131  N.  Car.  54.  And 
service  of  a  summons  upon  a  man- 
aging officer  of  a  foreign  corporation 
who  is  in  the  state  for  the  sole  pur- 
pose of  attending  a  sale  of  land  under 
a  judicial  decree  of  the  Circuit  Court 
in  an  action  in  which  the  corporation 
was  a  party  is  not  invalid,  since  such 
a  sale  does  not  amount  to  a  judicial 
proceeding  so  as  to  render  the  officer's 
presence  equivalent  to  a  constructive 
presence  in  court.  Greenleaf  v.  Peo- 
ple's Bank,  133  N.  Car.  292. 

684.  8.  Young,  etc.,  Co.  v.  Wels- 
bach  Light  Co.,  55  N.  Y.  App.  Div.  16. 

685*  2.  Eureka  Mercantile  Co.  v, 
California  Ins.  Co.,  130  Cal.  153; 
Thomson  v.  McMorran  Milling  Co.,  132 
Mich.  591. 

Servioe  on  Preeldent  After  Beiignatlon. 
—  Mason  v.  Holmes,  (Supm.  Ct.  Spec. 
T.)  30  Misc.  (N.  Y.)  719;  Continental 
Wall-Paper  Co.  v,  Lewis  Voight,  etc., 
Co.,  106  Fed.  Rep.  550. 

8.  Where  Corporation  Ceaaee  to  Do 
Bnsineeain  State.  —  In  the  absence  of 
legislation  to  that  end,  a  foreign  cor- 
poration is  not  bound  by  service  upon  a 
designated  agent  in  a  state  when  the 
corporation  in  fact  has  withdrawn  from 
the  state  and  the  agency  has  ceased 
to  exist.  Forrest  v,  Pittsburgh  Bridge 
Co.,  (C.  C.  A.)  X16  Fed.  Rep.  357; 
Swann  v.  Mutual  Reserve  Fund  L.  Assoc, 
100  Fed.  Rep.  922;  Friedman  v.  Empire 


Cord  Lumber  Co.  v.  Doyle,  97  Fed.  Rep. 
22,  38  C.  C.  A.  34;  American  Locomo- 
tive Co.  V.  Dickson  Mfg.  Co.,  117  Fed. 
Rep.  972. 

4.  Arkansas  Constr.  Co.  v.  Mullins, 
69  Ark.  429. 

A  Seeital  In  a  Defaalt  Judgment 
against  a  foreign  corporation  that  proof 
was  made  in  open  court  that  the  person 
on  whom  service  was  made  was  the 
agent  of  the  corporation  at  the  time 
of  service  does  not  preclude  the  defend- 
ant from  showing  in  an  action  on  the 
judgment  in  another  state  that  such  per- 
son was  not  its  agent.  Eureka  Mer- 
cantile Co.  V,  California  Ins.  Co.,  130 
Cal.   153. 

686*  8.  Roake  v,  Pennsylvania  R. 
Co.,  70  N.  J.  L.  494. 

687.  1.  An  Engineer  employed  by  a 
railroad  on  a  steamboat  to  transfer  pas- 
sengers between  Jersey  City  and  the 
Harlem  River  does  not  represent  the 
defendant  railroad  in  such  sense  as  to 
legalize  service  on  him  of  a  summons 
in  an  action  in  New  Jersey  against  the 
railroad.  Carroll  v.  New  York,  etc.,  R. 
Co.,  6^  N.  J.  L.  124. 

688.  8.  Traffio  Solioitor.  —  A  man- 
ager of  an  agency  established  in  the 
state  by  a  foreign  railroad  corporation 
for  the  purpose  of  soliciting  traffic  over 
its  line  of  road  is  a  managing  agent, 
within  the  meaning  of  the  Nebraska 
statute  relating  to  the  service  of  sum- 
mons upon  such  corporations.  Fremont, 
etc.,  R.  Co.  V.  New  York,  etc.,  R.  Co., 
66  Neb.  159. 

4.  Heed  Hot  Be  Aetnally  Employed  on 


L.  Ins.  Co.,  loi   Fed.  Rep.  535  ;  Cady    Bead.  —  It  is  not  necessary  that  a  ticket 


V,  Associated  Colonies,   119   Fed.   Rep. 
420. 

The  mere  withdrawal  by  the  defend- 
ant company  of  its  office  from  the  state, 
after  it  has  there  contracted  a  liability, 
does  not  exempt  it  from  being  served 
in  the  mode  prescribed  by  statute.    Mc- 


agent  should  discharge  the  duties  of  his 
employment  upon  the  line  of  the  road 
in  order  to  be  regarded  as  a  regular 
ticket  agent.  Woodcock  v.  Baltimore, 
etc.,  R.  Co.,  107  Fed.  Rep.  767. 

689.    8.   Brown  v.  Chicago,  etc.  It 
Co.,  12  N.  Dak.  61. 
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Freight  or  FaiMnger  Agtnt.  —  See  note  2. 

Traveling  Solicitor  of  Paieenger  BuineM.  —  See  note  I . 

(3)    Wtiere    Railroad    Operating   Leased   Line,  —  See 

c.  Place  of  Service  —  outtide  of  county  of  yenno.  —  See 


690. 
691. 
698. 

note  2. 
694. 

note  2. 

IX.  Sebtige  BT  Mail  —  1.  When  Allowed.  —  See  note  5. 
69S.     Under  Statntei  Only.  —  See  note  3. 
698.     Z.   ACCEPTAKCE    OB     ACKHOWLEBGICEKT    OF    SEBVICB   — 

1.  How  Made  —  b.  NECESSITY  TO  Be  in  Writing.  —  See  note  4. 
TOO.    2.  By  Whom  Made  —  a.  In  General.  —  See  note  3. 

701  •     Hniband  and  Wife.  —  See  note  2. 

b.  By  Agent  or  Attorney  —  vaUdity  of  Aeeeptanoe.  — 
See  note  3. 


600.  2.  Denver,  etc.,  R.  Co.  v.  Rol- 
ler, 100  Fed.  Rep.  738,  41  C.  C.  A. 
22. 

A  Traveling  Freight  Agent  is  not  within 
the  designated  officers  upon  whom  ser- 
vice can  be  made  in  Pennsylvania, 
Zablocki  v.  Delaware,  etc.,  R.  Co.,  10 
Pa.   Dist.   54. 

Kentucky  —  Agent  Must  Be  in  Service 
of  Befendant.  —  The  words  "  passenger 
or  freight  agent "  in  Bullitt's  Civ.  Code 
Ky.,  fi  51,  refer  to  a  person  who  is  in 
the  employ  of  the  defendant  corpora- 
tion, and  is  stationed  by  it  at  some 
point,  and  service  on  the  agent  of  an- 
other railroad  that  made  the  contract 
of  carriage  is  not  sufficient.  Louis- 
ville, etc.,  R.  Co.  V.  Chestnut,  72 
S.  W.  Rep.  351,  24  Ky.  L.  Rep. 
1846. 

691.  1.  fiolloitor  of  Paatenger  Bnii- 
neei.  —  Rich  v,  Chicago,  etc.,  R.  Co.,  34 
Wash.  14. 

Solicitor  of  Freight  Bneineei.  —  The 
mere  maintenance  in  a  state  of  a  freight 
solicitor  to  engage  freight  to  move  in 
other  states,  and  issue  bills  of  lading 
therefor,  without  authority  to  collect 
the  moneys  for  such  carriage,  is  not  a 
doing  of  or  engaging  in  business  in  such 
state,  such  as  will  subject  a  defendant 
corporation  to  the  jurisdiction  of  the 
courts  thereof  by  service  of  process  on 
such  agent.  Sheetz  v,  Chesapeake,  etc., 
R.  Co.,  25  Pa.  Co.  Ct.  177. 

693«  2.  Lessor  Company  Hot  Operating 
Boad. —  Where  a  railroad  company 
leased  and  surrendered  possession  of  its 
road,  and  after  the  lease  was  executed 
never  operated  a  railroad  or  held  any 
business  relations  in  the  state  except  as 
lessor  of  the  railroad,  service  of  a  sum- 


mons by  leaving  a  copy  thereof  at  the 
depot  of  the  leased  line  in  charge  of  an 
agent  of  the  lessee  company  was  held  to 
be  insufficient  to  give  to  the  court  juris- 
diction over  the  lessor  company.  Le 
Roy,  etc..  Air  Line  R.  Co.  v.  Sidell,  62 
Kan.  349. 

694.  2.  See  Eel  River  R.  Co.  v. 
State,  155  Ind.  433. 

6.  In  Wyoming  service  of  notice  in  pro- 
ceedings to  determine  the  title  of  per- 
sons to  water  rights  for  beneficial  uses 
may  be  made  by  mail.  Farm  Invest.  Co. 
V,  Carpenter,  9  Wyo.  no. 

695.  3.  Not  SafBloient  to  Confer  Juris- 
diction.— Mailing  a  notice  to  the  defend- 
ant outside  the  territorial  limits  of  a 
state  is  not  sufficient  to  confer  juris- 
diction over  his  person.  Smith  v,  Kan- 
der,  85  Mo.  App.  33. 

698.  4.  Time  of  Signing.  --  Where 
an  agreement  to  acknowledge  service  is 
made  twenty  days  before  the  return  day 
it  is  immaterial  that  the  actual  signing 
of  such  acknowledgment  does  not  take 
place  until  later.  Hawkins  v.  Boyden, 
25  R.  1.  181. 

700«  8.  Caihier  of  Corporation.  — 
Where  valid  service  can  be  made  •  upon 
the  cashier  of  a  corporation  in  the 
absence  of  the  president,  his  acceptance 
of  service  in  an  action  against  the 
corporation  four  years  after  its  dissolu- 
tion is  also  valid,  where  the  president 
is  a  nonresident.  Whitman  v.  Citizens' 
Bank,  no  Fed.  Rep.  503,  49  C.  C.  A. 
122. 

701.  2.  See  Kuhnen  v.  Burt,  108 
Ga.  471. 

8.  Beebe  v.  George  H.  Beebe  Co., 
64  N.  J.  L.  497  (attorney  of  cor- 
poration). 
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703,     Prttiuiiption  of  Attomty'a  Authority.  —  See  note  2. 

703.    4.  Effect  of  Acceptance  —  a.  Equivalent  to  Service 
AND  Return.  —  See  note  i. 

b.  As  Waiver  of  Defects.  —  See  note  3. 

705.  XL  DSTECTIYE  Sebvics — 1.   Distinction  Between  Lack 
of  Service  and  Defective  Service  —  EfToct  of  Laek  of  Serrioe.  —  See  note  i. 

Kore  Dofooti  or  Irrogaluritioa  in  Servioo  of  Proooii.  —  See  note  2. 

706.  Objeotloni  Waivod.  —  See  note  i. 

707.  2.  How  Advantage  Taken  of  Defects  —  ^.  In  General 

—  CoUatona  Attaok.  —  See  note  2. 

b.  Plea  in  Abatement. —  See  note  5. 
709,    c.  Motion  to  Dismiss.  —  See  note  2. 
719.    d.  When  Objection  Taken  — Hot  Available  for  «nt 

Timo  on  Appeal.  —  See  note  3. 


703.  S.  Purcell  v.  Bennett,  68  N. 
J.  L.  519,  citing  19  En  CYC.  of  Pl.  and 
Ps.  702. 

703.  1.  Hawkins  v.  Boyden,  25  R. 
I.  181. 

'*  Dne  SerTioe."  —  By  the  admission  of 
"  due  service "  of  a  notice,  service  in 
proper  time  and  in  a  proper  manner 
IS  acknowledged.  Woolsey  v.  Abbett, 
65  N.  J.  L.  253. 

8.  Penn  Tobacco  Co.  v.  Leman,  109 
Ga.  428. 

7M.  I.  Spencer  9.  Berns,  114  Iowa 
126;  Vickery  r.  Omaha,  etc.,  R.  Co.,  93 
Mo.  App.  I. 

Benrioe  of  Void  Frooeio  is  equivalent 
to  no  service  at  all.  Vizard  v.  Moody, 
X17  Ga.  tj, 

8.  Longueville  v.  May,  115  Iowa  709; 
Ley  r.  Pilger,  59  Neb.  561. 

Hot  Oroimd  for  Qoaahing  Writ.  —  A 
defect  in  the  service  constitutes  no 
ground  for  quashing  the  writ  or  abat- 
ing the  suit.  Silver  Springs,  etc.,  R. 
Co.  V,  Van  Ness,  (Fla.  1903)  34  So. 
Rep.  884. 

Where  the  Laok  of  JarlBdlotloo  Afllrma- 
tlyely  Appean  from  the  record,  advan- 
tage of  it  may  be  taken  upon  collateral 
atUck.    O'Maley  v.   Fricke,    104   Wis. 


280;    Chicago,    etc.,    R.   Co.   v.    Hitch- 
cock County,  60  Neb.  T22, 

706*  1.  Corporation  Sued  by  Wrong 
Name.  —  Where  a  railroad  company 
sued  by  an  erroneous  name  made  no 
objection,  and  participated  in  a  trial 
of  the  case  upon  the  merits,  it  was  held 
to  have  waived  the  error  in  its  name. 
Burlington,  etc.,  R.  Co.  v,  Burch,  17 
Colo.  App.  491. 

707.  8.  Longueville  v.  May,  1x5 
Iowa  709. 

6.  McFeely  v,  Hohein,  25  Pa.  Co.  Ct. 
497  \.citing  19  Encyc.  of  Pl.  and  Pa. 
707]  ;  Lamb  v.  Russell,  8x  Miss.  382. 

700.  8.  McFeeley  v.  Hohein,  25  Pa. 
Co.  Ct.  497,  citing  19  Encyc.  of  Pl.  and 
Pr.  709- 

A  Bnle  ta  Bet  Aside  the  Bervloe  is 
proper  in  Pennsylvania,  Park  v.  Oil 
City  Boiler  Works,  204  Pa.  St.  453. 

Walvee  Jnrisdlotion.  — A  motion  to 
quash  the  service  of  process  enters  the 
appearance  of  the  defendant  to  the  ac- 
tion, and  operates  as  a  waiver  of  juris- 
diction. National  Bldg.,  etc.,  Assoc,  v. 
Gallagher,  (Ky.  1899)  54  S,  W.  Rep.  209. 

713.  8.  Coast  Land,  etc.,  Co.  v. 
Oregon  Pac.  Colonization  Co.»  44  Ore- 
gon 483. 
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719. 


L  EairiTY  JUBISDICTION  —  1.  In  OeneraL  —  See  note  2. 

See  note  i. 

Xere  Eziitenoe  of  Xntual  Boiiiandt.  —  See  note  3- 

Adequate  Remedy  at  Law.  —  See  note  5« 

Laohei.  —  See  note  3. 

2.  Insolvency.  —  See  note  i. 

3.  Honreaidence.  —  See  note  3. 
U  JuBisDiCTioH  OF  Pabticttlab  Coitbts  —  1.  Conrts  of 

Jurisdiction.  —  See  note  2. 
737«     Amount  in  Controveny.  —  See  notes  I,  3. 
798.     Defendant'i  Claim  Below  Juriidiotion,  —  See  note  3. 

799.    2.  Appellate  Courts  —  b.  Amount  in  Controversy  — 

(^  DofendanVt  Appeal.  —  See  note  3. 


791. 
793. 
793. 
794. 
796. 


719.  8.  Dubreuil  v,  Gaither,  98 
Md.  541 ;  Wolff  V,  Jasspon,  126  Mich. 
II. 

719.  1.  Crummett  v.  Littlefield,  98 
Me.  317;   Dubreuil  v.  Gaither,  98  Md. 

541. 

S.    Bunting  v.  Cochran,  99  Va.  558. 

731.  5.  Hancock  v,  Whitehall 
Tobacco  Warehouse  Co.,  100  Va.  443. 

799.     3.    Allis  V,  Hall«  76  Conn.  322. 

733.  1.  Fitzgerald  v.  Wiley,  22 
App.  Cas.  (D.  C.)  329 ;  Dubreuil  v. 
Gaither,  98  Md.  541 ;  Le  Clare  v, 
Thibault,  41  Oregon  601  (as  to  counter- 
claims) ;  Bunting  v.  Cochran,  99  Va. 
558.  See  also  Crummett  v.  Littlefield, 
98  Me.  317. 

734.  3.  Fitzgerald  v.  Wiley,  22 
App.  Cas.  (D.  C.)  329. 

736.  8.  Jurisdietion  of  the  Plaintiffs 
Cauee  of  Aotion  will  support  the  juris- 
diction over  any  set-off  that  may  be 
pleaded,  Hancock  v,  Whitehall  Tobacco 
Warehouse  Co.,  100  Va.  443,  or  of  a 
counterclaim  that  may  be  pleaded, 
Wyman  v.  Herard,  9  Okla.  35. 

Want  of  Jurisdiction  of  the  Original 
Claim     will    defeat   jurisdiction    of   the 
counterclaim.     Baltimore,    etc.,    R.    Co. 
V,  U.  S.,  34  Ct.  CI.  484. 

737.  1,  Jurisdictional  Amount.  — 
Corley  v.  Evans,  69  S.  Car.  520;  Sulli- 
van V.  Owens,  (Tex.  Civ.  App.   1904) 


78  S.  W.  Rep.  373 ;  Martin  v,  Eastman, 
109  Wis.  286. 

New  York  Statute.  —  A  provision 
similar  to  that  cited  in  the  original 
note  makes  the  plaintiff's  claim  con> 
trolling  in  the  County  Courts.  Howard 
lion  Works  zk  Buffalo  Elevating  Co., 
176  N.  Y.  I. 

The  Amount  Claimed  hy  the  Defendant 
in  reconvention  is  held  to  determine 
the  question  of  jurisdiction.  Walcott 
V.  McNew,  (Tex.  Civ.  App.  1901)  62 
S.  W.  Rep.  815.  And  the  jurisdiction 
will  not  be  defeated  because  there  is 
also  filed  an  alternative  plea  beyond 
the  jurisdiction.  Rylie  v.  Elam,  (Tex. 
Civ.  App.  1900)  58  S.  W.  Rep.  51. 

3.  Clark  v.  Smith,  29  Tex.  Civ.  App. 

363. 

73§.  8.  Freeman  v.  Seitz,  126  Cal. 
291,  under  Code  Civ.  Pro.  Cal.,  S  438 
[distinguishing  Griswold  v.  Pieratt,  no 
Cal.  259,  set  out  in  the  original  note] ; 
Savage  v.  Davis,  131  N.  Car.  159;  Gar- 
rett V.  Robinson,  93  Tex.  406. 

739.  8.  Smith  v.  Rountree,  185  111. 
219,  where  the  amount  shown  by  the 
evidence  to  be  due  to  the  defendant  was 
added  to  the  amount  of  the  judgment 
against  him;   Foster  v,  McKeown,   192 

111.  339- 

Where  the  Plaintiff's  Cause  of  Action  Is 
Bot  Wholly  Denied,  and  his  judgment  is 
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739,     On  Appeal  by  Plaintiff.  —  See  n<9te  4. 

Coonterolaim  Diiregarded.  —  See  note  5- 

730.  See  note  i. 

m.  Sight  to  Plead.  —  See  note  2. 

731.  IV.  Election  to  Plead  ob  Sesebye  fob  Cbobs-actiov  — 
1.  Oeneral  Sule.  —  See  note  2. 

733.     See  note  3. 

733.    2.  Exceptions  Created  by  Statute.  —  See  note  4. 

736.  3.  Conclusiveness  of  Election  When  Made  —  d.  Former 
Adjudication  as  Bar  to  Use  of  Cross-demand.  —  See  note  4. 

737.  See  note  i. 


for  the  amount  of  his  claim  less  the 
amount  of  set-off,  which  the  evidence 
shows  the  defendant  to  be  entitled 
to,  the  judgment  for  the  plaintiff  must 
be  of  sufficient  amount  to  confer  juris- 
diction. Merchants'  L.  and  T.  Co.  v, 
Bradley,  210  111.   128. 

Defendant  Cannot  Enlarge  Claim  on  Ap- 
peal. —  Barnes  v.  Feagon,  (Tex.  Civ. 
App.  1903)  74  S.  W.  Rep.  329. 

Amonnt  of  Set-off  Is  Amount  in  Contro- 
veny.  —  Fordsville  Banking  Co.  v.  Gray, 
60  S.  W.  Rep.  Z72,  22  Ky.  L.  Rep.  1258. 

739.  4.  Set-off  Added  to  Decree.— 
The  aggregate  of  the  set-oif  and  the 
amount  of  the  decree  will  be  taken  to 
confer  jurisdiction.  Bunting  v.  Coch- 
ran, 99  Va.  558. 

6.  Texas,  etc.,  R.  Co.  v.  Hook,  30 
Tex.  Civ.  App.  325 ;  Galveston,  etc.,  R. 
Co.  V,  Schlather,  (Tex.  Civ.  App.  1904) 
78  S.  W.  Rep.  953- 

Abandonment  of  Counterclaim.  —  Where 
the  defendant  did  not  abandon  his  plea 
in  reconvention  in  the  County  Court, 
but  on  the  contrary  resisted  its  dis- 
missal, having  used  the  plea  to  give 
jurisdiction  to  that  court  he  cannot 
defeat  the  plaintiff's  appeal  by  failing 
to  perfect  his  own  appeal.  Benchoff 
V,  Stephenson,  (Tex.  Civ.  App.  1902) 
72  S.  W.  Rep.  106. 

730.  1.  Montgomery  v.  Montgom- 
ery, 78  S.  W.  Rep.  465,  25  Ky.  L.  Rep. 
1682,  as  to  an  improper  set-off;  Clark 
V,  Smith,  29  Tex.  Civ.  App.  363. 

2.  Nix  V,  Ellis,  118  Ga.  345. 

In  Federal  Conrts.  —  The  United 
States  may  file  a  claim  as  a  set-off 
while  a  cause  is  being  litigated  in 
court,  and  accomplish  the  same  pur- 
pose that  would  be  accomplished  by  a 
deduction  in  the  treasury  department. 
The   Ship   Parkman,   35   Ct.   CI.  406. 

As  Between  Defendants.  —  Where  by 
statute   an    answer   may    contain    new 


matter  constituting  a  counterclaim,  and 
a  counterclaim  is  defined  to  be  "  one 
existing  in  favor  of  a  defendant  against 
a  plaintiff,"  a  counterclaim  by  one 
defendant  against  another  defendant  is 
not  authorized  except  as  one  defendant 
may  be  entitled  to  such  relief  against 
another  as  will  enable  him  to  make 
good  his  defense  to  the  plaintiff's  suit. 
Joyce  V,  Growney,  154  Mo.  253.  See 
also  Lyons  v.  Fry,  112  La.  759. 

731.  2.  Newman  v.  Gates,  (Ind. 
App.  1903)  67  N.  E.  P.ep.  468.  See 
also  Johnson  v.  Reeves,  112  Ga.  690. 

73a.  8.  Norton  v,  Wochler,3i  Tex. 
Civ.  App.  522. 

733.  4.  In  CaUfomia  the  statute 
which  bars  a  counterclaim  unless  set  up 
in  an  action  brought  against  the  party  in 
whose  favor  it  exists  refers  to  a  "  cause 
of  action  arising  out  of  the  transaction 
set  forth  in  the  complaint  as  the  foun- 
dation of  plaintiff's  claim,  or  connected 
with  the  subject  of  the  action."  Bros- 
nan  v,  Kramer,  135  Cal.  z^* 

Where  the  Set-off  Is  Not  Proper  in  the 
particular  action,  of  course  the  failure 
to  bring  it  forward  will  not  affect  the 
right  to  sue  on  the  claim.  Leischke  v. 
Miller,  100  111.  App.  137. 

Where  the  Plaintiff's  Action  Ii  Dis- 
missed upon  payment  of  his  claim  by  the 
defendant  the  statute  does  not  apply. 
Turk  r.  Shein,  (W.  Va.  1904)  47  S. 
E.  Rep.  253. 

736,  4.  Newman  v.  Gates,  (Ind. 
App.  1903)  67  N.  E.  Rep.  468. 

737.  1.  Equitable  Set-off.—  Where  a 
party  attempted  to  take  the  benefit  of 
a  set-off  in  an  action,  and  his  evidence 
was  excluded  presumably  because  the 
two  debts  were  not  on  their  face  mutual 
and  in  the  same  right,  this  will  not 
estop  the  party  from  procuring  relief 
in  equity  by  way  of  an  equitable  set-off, 
Dubreuil  v,  Gaither,  98  Md.  541. 
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738.  7.  Kegessitt  Ttf  Plead  —  1.  In  OaneraL  —  See  note  5. 

739.  2.  In  Trial  Court.  —  See  note  i . 

743.  TI.  KAirvEB  of  Pleadihg  —  1.  Set-off —a.  At  Law — 

(2)  In  United  States  —  (0)  Denomination   of    Plea  or   Anfww.  —  See 
note  I. 

744.  2.  Beooupment —  a.  In  General. —  See  note  i. 
743.    3.  Counterclaim  —  a.  In  General  —  Admissibility 

UNDER  General  Issue.  —  See  note  3. 

746.  b.  Denomination  of  Answer.  —  See  notes  i,  2. 

747.  See  note  2. 

Primn     Yuit     lUtter    It    Pleeded    m    Defonee    Only.   —   See 

note  3. 

749.     Vn.  TnCS  of  PlXADIHG  —  After  Plaintiff  Hai  Diimiieed  ffie 
Oanie.  —  See  note  I. 

738.    S.    Bird  v.  St.  John's  Episco-  In  Aniwer  or  at  Crow  ooiylilnt. — In 

pal  Church,  154  Ind.  138;  Laird  v.  Cole,  Connecticut    a    counterclaim    may    be 

1 21   Iowa  146;  Sayers  v.  Crane,  (Mo.  pleaded  in  the  answer,  \sf  statute,  or 

App.  1903)  81  S.  W.  Rep.  473;  Waller  when  in  the  nature  of  a  cross-bill  in 

V.   Deranleau,    (Neb.    1903)    94   N.   W.  equity    it    may    be    pleaded    hy    itself 

Rep.    1038;    Frothingham  v.    Satterlee,  as    a    cross-complaint,    under   rules   of 

70  N.  Y.  App.  Div.  613;  Kertscher  v,  court.     Beach  v.  Whittlesey*  73  Cx>nn. 

Picken,  (Supra.  Ct.  App.  T.)  88  N.  Y.  S3o. 

Supp.  384;  Harrison  v.  State  Banking,  746.     1.   Brauchle     v.     Nothhelfer, 

etc.,    Co.,    15    S.    Dak.    304;    Stagg   v.  107  Wis.  457.     So  in  Connecticut  the 

Piland,  31  Tex.  Civ.  App.  245;  Michi-  statute  requires   a  counterclaim,  when 

gan  Stove  Co.  v.  Waco  Hardware  Co.,  pleaded  in  an  answer,  to  be  pleaded  as 

such   and  after   the  matters   of   strict 


24  Tex.  Civ.  App.  301. 

739.    1.  In  Missonri.  —  Shepherd  v.     defense.      New    Idea    Pattern    Co.    v. 
Padgitt,  91   Mo.  App.  473 ;  Cedar  Hill     Whclan,  75  Conn.  455 


Orchard,  etc.,  Co.  v.  Heiney,  106  Mo. 
App.  302. 


Sni&eienoy. — But  it  is  held  that  if  by 
liberal  construction  it  appears  that  any 


743.     1.   Compare  Savage  v.  Davis,  definite  part  of  an  answer  is  pleaded 

131    N.    Car.    159,    where    the    answer  as   a   counterclaim  and  is  so  denomi- 

pleaded   an   amount   as   due   from   the  nated,    it    is    sufficient    regardless    of 

plaintiff,    and    it    was    held    that    the  whether  such   denomination   is  at  the 

pleading  was  good  as  a  set-off,  and  was  beginning  or  the  end  of  the  answer, 
not  a  counterclaim. 

In  Initloe's  €oart.  —  Under  the  stat- 


Rylander  V.  Laursen,  113  Wis.  461.   See 
also  Co-operative  Pub.  Co.  tr.  Walker, 


ute   in    Wisconsin   a   set-off   in   a   jus-  6i  S.  Car.  315. 

tice's   court   need   not  be  denominated  2.   Dunham  v.   Travis,   25    Utah   65, 

as    such.      Bacher   v.    Gray,    112    Wis.  holding  that  the  nature  of  the  pleading 

487-  is    to    be    determined    fr9m    the    facts 

744.  1.  Under   General  Issne.  —  In  alleged. 

Lloyd  V,  Manufacturers,  etc.,  Ware-  747.  9.  Where  It  Dlettnotly  Appean 
house  Co.,  102  III.  App.  551,  recoup-  by  Belief  Demanded. — Cable  Flax  Mills  v. 
ment  was  distinguished  from  set-off  in  Early,  72  N.  Y.  App.  Div.  213,  where 
that  the  latter  must  be  pleaded  or  the  facts  alleged  constituted  a  counter- 
interposed  under  notice,  while  the  claim  though  stated  to  be  "by  way 
former  may  be  had  under  the  general  of  offset  to  plaintiff's  claim." 
issue.  8.  Bird     v.     St.     John's     Episeopal 

745.  8.  Bird  v.  St.  John's  Episco-  Church,  154  Ind.  138;  Stewart  v.  Gor- 
pal  Church,  154  Ind.  138;  Michigan  ham,  122  Iowa  669;  Brauchle  v.  Noth- 
Stove  Co.  V.  Waco   Hardware  Co.,   24  heifer,  107  Wis.  457. 

Tex.    Civ.    App.    301;    Scott   v.   Texas  749.     1.    Lyons  v.  Fry,  112  La.  759; 

Constr.  Co.,  (Tex.  Civ.  App.  1900)  55  Sydnor  Pump,  etc.,  Co.  v.  Rocky  Mount 
S.  W.  Rep.  37. 


Ice  Co.,  125  N.  Car.  80. 
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749.     Tin.  BEQVI8ITE8  AVS  SVTPICISKCT  OF  ALLSOATIOVB  — 

1.  Applieation  of  Ordinary  Bules  of  Pleading.  —  See  note  4. 
751.    3.  Definiteness  and  Certainty  —  in  General.  —  See  note  2. 

753*     BnfELoieat  Certainty.  —  See  note  I. 

4.  Averment  of  Facts  —  Legal  CondniionB.  —  See  notes 

2,  3- 

753.  5.  ITatnre  and  Origin  of  Defendant's  Olaim.  —  See  note  i. 

754.  6.  Averments   as    in  Declaration  or  Complaint  —  a.  In 
General.  —  See  note  i. 

b.  Cause   of  Action  Against   Plaintiff.  —  See 
note  2. 

755.  See  note  i. 

7.  As  to  Allowability  of  Defendant's  Claim  —  b.  Showing 
as  to  Statutory  Right — (i)  In  General.  —  See  note  4. 

756.  (3)  That  Counterclaims  Originated  Out  of  Sanu  TranS' 
action,  —  See  note  4. 

758.     (4)   That  Counterclaims  Are  Mutual —  In  Gensral.  —  See 
note  I. 

In  Action  Againit  Joint  Defendanti.  —  See  note  2. 


740.  4.  Preinmption  from  Want  of  Alle- 
ffation.  —  A  material  fact  not  alleged 
IS  presumed  not  to  exist.  Stillings  v. 
Van  AUstine.  (Neb.  1902)  89  N.  W. 
Rep.  756. 

nirect  Allegationi  of  Frand  must  be 
made  when  the  relief  sought  is 
grounded  upon  fraud.  Butte  Hardware 
Co.  f/.  Knox,  38  Mont.  zii. 

7ft  1.  2.  See  Camahan  Stamping, 
etc.,  Co.  V.  Foley,  23  Pa.  Super.  Ct.  643. 

753.  1.  Whitcomb  v.  Stringer,  160 
Ind.  82,  where  the  pleading  was  held 
to  be  sufficient  over  an  objection  made 
for  the  first  time  on  appeal. 

Objoctionf  Waivod.  —  Wheeless  v. 
Carter,  120  Ga.  725. 

2.  Bennett  v,  Lut2,  119  Iowa  215; 
Butte  Hardware  Co.  v,  Knox,  28  Mont. 
III. 

8.  White  V.  Blitch,  112  Ga.  775; 
Finlen  v.  Heinze,  28  Mont.  548,  wherein 
the  allegations  were  held  to  be  sufficient. 

753.  1.  Henderson  v,  Johnson,  22 
Tex.  Civ.  App.  381 ;  Scott  v,  Texas 
Constr.  Co.,  (Tex.  Civ.  App.  1900.)  55 
S.  W.  Rep.  37. 

754.  1.  Le  Clare  v.  Thibault,  41 
Oregon  60  x ;  Colston  v.  Miller,  (W. 
Va.  1904)  47  S.  E.  Rep.  268,  both 
cases  citing  19  Encyc.  of  Pl.  and  Pr. 
753>  754<     See  also  the  following  cases : 

Florida.  —  Gonzales  v.  De  Funiak 
Havana  Tobacco  Co.,  41  Fla.  471. 

Georgia,  —  Kahrs  v.  Kahrs,  115  Ga. 
288. 


Illinois,  —  Moore  r.  Foster,  97  111. 
App.  233 ;  Barker  v.  Barth,  88  111.  App. 
23. 

Indiana,  —  Whiteley  Malleable  Cast- 
ings Co.  V,  Bevington,  25  Ind.  App.  391. 

Iowa,  —  Stewart  v,  Gorham,  122  Iowa 
669. 

New  York.  —  International  Food  Co. 
V,  Bickerd,  46  N.  Y.  App.  Div.  356; 
Gause  v.  Commonwealth  Trust  Co., 
(Supm.  Ct.  Spec.  T.)  44  Misc.  (N.  Y.) 
46. 

North  Carolina,  —  Hatcher  v,  Dabbs, 
133  N.  Car.  239. 

2.  White  V.  Blitch,  112  Ga.  775; 
Stillings  V,  Van  Allstine,  (Neb.  1902) 
89  N.  W.  Rep.  756. 

755.  1.  Le  Clare  v,  Thibault,  41 
Oregon  601,  citing  19  Encyc.  op  Pl. 
AND  Pr.  754  [755]. 

4.  Gurske  v,  Kelpin,  61  Neb.  517. 

756.  4.  Harris  v,  Randolph  County 
Bank,  157  Ind.  120;  Ry lander  v,  Laur- 
sen,   113  Wis.  461. 

75§.  1.  Xntnality  Defined*— See 
Harris  v,  Randolph  County  Bank,  157 
Ind.  120;  Clare  v.  Hatch,  180  Mass. 
194. 

When  the  Parties  Are  Mutually  In- 
debted the  debts  are  mutual  under  the 
statute.    Nix  v,  Ellis,  118  Ga.  345. 

2.  For  Applioationf  of  the  Bnle  to  Set- 
oft  see  Wolff  V.  Jasspon,  126  Mich,  ix ; 
Richardson  v.  Penny,  10  Okla.  z^.  See 
also  Whiteley  Malleablie  Castings  Co.  v. 
Bevington,  25  Ind.  App.  391. 
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700.    8.  That  Defendant's  Claim  Ib  Sue  and  Subdfting  —  a.  In 
General.  —  See  notes  2,  3. 
761.    9.  Where  Defendant's  Claim  It  in  Contraet  —  a.  In  Gen- 

ERAL.  —  See  note  5. 

763.    6.  Implied  Contract  —  Waiver  of  Tort  —  in  gw- 
•nJ.  —  See  note  2. 

Ayennant  of  Katteri  £z  Delioto.  —  See  note  4. 

763.  d.  Description  of  Breach.  —  See  note  2. 

764.  e.  Averment  of  Damages.  — See  note  i. 

7QRB.    13.  Besponsiyeness  of  Answer  to  Whole  Cause  of  Action. 
—  See  note  4. 

767.  14.  Joinder  of  Other  Defenses,  —a.  Right  to  Join.  — 
See  note  i. 

768.  c.  Necessity  to  Plead  Separately.  —  See  note  2. 
16.  Bill   of  Particulars  —  a.  Necessity    For.  —  See 

note  3. 


760.  S.  Conditioni  Praoedent.  —  Per- 
formance of  conditions  precedent  by 
the  defendant  must  be  alleged.  Bird 
V.  St.  John's  Episcopal  Church,  154  Ind. 
138;  Ennis  v.  Ross,  (Supm.  Ct.  Spec. 
T.)  37  Misc.  (N.  Y.)  160.  And  the 
rules  of  code  pleading  permit  a  defend- 
ant to  show  performance  on  his  part 
by  specific  averments  as  well  as  by 
general  allegation.  Kenney  v,  Bevil- 
heimer,  158  Ind.  653. 

8.  Provident  Mut.  Bldg.-Loan  Assoc. 
V.  Davis,  143  Cal.  253;  Fleisher  v. 
Blackburn,  15  Pa.  Super.  Ct.  280. 

761.  6.  Le  Clare  v.  Thibault,  41 
Oregon  601,  citing  19  Encyc.  of  Pl. 
AND  Pr.  761. 

769.  8.  Crane  v.  Murray,  xo6  Mo. 
App.  697;  Slade  v.  Montgomery,  53  N. 
Y.  App.  Div.  343. 

4.  Slade  v.  Montgomery,  53  N.  Y. 
App.  Div.  343. 

763.  2.  H.  B.  Smith  Co.  v.  Wil- 
liams, 29  Ind.  App.  336.  See  also 
Kenney  v.  Bevilheimer,  158  Ind.  653, 
where  the  answer  in  a  suit  on  a  note 
was  held  to  be  sufficient  to  show  a 
breach  of  warranty  in  a  contract  form- 
ing the  basis  of  the  note. 

764.  1.  McCaw  Mfg.  Co.  v.  Felder, 
115  Ga.  408,  holding  a  plea  to  be  suffi- 
cient as  against  a  general  demurrer; 
Beck  Duplicator  Co.  v.  Fulghum,  118 
Ga.  836 ;  Register  Gazette  Co.  v.  Larash, 
109  III.  App.  236;  Jillson  V.  Restein, 
15  Pa.  Super.  Ct.  636. 

766.  4.  Partial  Defense.  —  Under  the 
statute  in  New  York  a  partial  defense 
must    be    expressly    pleaded    as    such, 


otherwise  it  will  be  assumed,  on  de- 
murrer, to  have  been  pleaded  as  a  com- 
plete defense.  Bemascheff  v.  Roeth, 
(Supm.  Ct.  Spec.  T.)  34  Misc.  (N.  Y.) 
588. 

767.  1.  Mallory  Commission  Co.  v. 
Elwood,  120  Iowa  632. 

76§.  8.  New  Idea  Pattern  Co.  v, 
Whelan,  75  Conn.  455 ;  Bennett  r.  Lutr, 
119  Iowa  2is;  Le  Clare  v.  Thibault,  41 
Oregon  601. 

With  General  Denial.  —  A  general 
denial  should  not  be  pleaded  in  the 
same  pleading  with  a  counterclaim,  be- 
cause as  a  demurrer  will  not  lie  to  the 
denial,  such  joinder  would  defeat  the 
right  to  test  the  counterclaim  by 
demurrer.  Blaut  v.  Blaut,  (Supm.  Ct. 
Spec.  T.)  41  Misc.  (N.  Y.)  572. 

8.  Kahrs  v.  Kahrs,  1 1 5  Ga.  288 ;  Hop- 
per V,  Weber,  84  N.  Y.  App.  Div.  266. 

Before  Beply  or  for  Trial.  —  Where  the 
demands  set  up  can  be  fully  put  at 
issue  by  a  reply  a  bill  of  particulars 
will  not  be  ordered  before  the  reply 
is  filed,  and  at  such  stage  particulars 
will  not  be  ordered  for  the  purpose  of 
preparing  for  trial.  Fidelity  Glass  Co, 
V.  Thatcher  Mfg.  Co.,  88  N.  Y.  App. 
Div.  287. 

Filing  Without  Demand.  —  Sometimes 
the  statute  requires  particulars  to  be 
filed  with  the  plea,  Michigan  Stove 
Co.  r.  Waco  Hardware  Co.,  24  Tex. 
Civ.  App.  301 ;  Fredrick  Mfg.  Co. 
V,  Devlin,  (C.  C.  A.)  127  Fed.  Rep.  71, 
though  it  is  not  necessary  where  the 
pleadings  themselves  show  fully  the 
defendant's  claim,  Michigan  Stove  Ca 
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769. 

note  2. 
770. 
771. 

tion  to  Be 

77a. 
77a. 

776. 

note  2. 
777. 


b.  Effect  of  Failure   to  Furnish   Bill.  —  See 

16.  Prayer  for  £elie£  —  See  note  2. 

IX.  Demubbeb  OB  Otheb  Objegtioit  —  1.  When  Objec- 

Taken.  —  See  notes  3,  4. 

See  note  2. 

2.  Demurrer  —  a.  When  It  Lies.  —  See  note  4. 

b.  Effect  of  Demurrer.  —  See  note  i. 

c.  Form  of  Demurrer  —  speoifying  Objeotiou.  —  See 


3.  Motion  to  Strike  Out  —  See  notes  i,  2. 

Set-off  Hot  Authorised  in  Aotlon.  —  See  note  3. 

Where  Set-off  Ii  on  Iti  Faoe  Proper  in  Form.  —  See  note  4. 


V,  Waco  Hardware  Co.,  24  Tex.  Civ. 
App.  301. 

The  Order  Xnet  Hot  Be  Too  Brood  and 
require  the  furnishing  of  particulars 
which  it  is  evident  the  defendant  can- 
not furnish.  Hall  v.  Gerken,  96  N. 
Y.  App.  Div.  632. 

769.  2.  No  Beoovery  can  be  had  for 
items  not  contained  in  the  notice  re- 
quired by  statute  to  be  filed  with  a  plea 
of  recoupment.  Fredrick  Mfg.  Co.  v, 
Devlin,  127  Fed.  Rep.  71. 

770.  S.  Hillman  v.  Edwards,  (Tex. 
Civ.  App.  1903)  74  S.  W.  Rep.  787, 
involving  a  set-off. 

771.  8.  No  Cause  of  Action.  —  After 
trial  an  objection  that  the  counterclaim 
does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action  cannot  be 
made  where  there  is  evidence  to  sup- 
port the  judgment.'  Momsen  v,  Atkins, 
105  Wis.  557. 

4.  Leathe  v.  Thomas,  109  111.  App.  434, 
where  an  objection  to  the  jurisdiction 
of  the  court  to  try  the  particular  issues 
raised  by  a  plea  of  set-off  was  waived; 
Wyman  v.  Herard,  9  Okla.  35. 

In  the  Case  of  a  Bet-off  the  same  rule 
applies.  See  Savage  v.  Davis,  131  N. 
Car.  159. 

Content  of  Parties  that  certain  claims 
of  the  defendant  may  be  set  off  against 
the  plaintiff's  recovery  obviates  the 
necessity  of  determining  the  propriety 
of  setting  off  such  matter  and  renders 
subsequent  objections  to  such  set-off 
untenable.  College  Mill  Co.  v.  Fidler, 
(Tenn.  Ch.  1899)  58  S.  W.  Rep.  382. 

7751.  2.  Story  r.  Richardson,  91  N. 
Y.  App.  Div.  381 ;  Sugden  v.  Magnolia 
Metal  Co.,  58  N.  Y.  App.  Div.  236. 

Not  Available  on  Appeal.  —  Compare 
McConAick    Harvesting    Mach.    Co.    v. 


Hill,  104  Mo.  App.  544,  where  a  motion 
in  arrest  was  held  to  be  available  after 
judgment  on  appeal  from  a  justice's 
court. 

4.  Troy  Grocery  Co.  v.  Potter,  139 
Ala.  359;  Wyman  v,  Herard,  9  Okla. 
35,  holding  that  by  replying  instead  of 
demurring  the  plaintiff  waives  his  ob- 
jections. 

775.  1.  If  Any  Canse  of  Action  Ii 
Stated  a  demurrer  for  want  of  facts 
sufficient  to  constitute  a  cause  of  action 
must  be  overruled.  Hudson  River 
Water  Power  Co.  v.  Glens  Falls  Gas, 
etc.,  Co.,  90  N.  Y.  App.  Div.  513. 

776.  2.  Hudson  River  Water  Power 
Co.  V,  Glens  Falls  Gas,  etc.,  Co., 
90  N.  Y.  App.  Div.  513,  holding  further 
that  the  ground  specified  must  be  one 
provided  by  the  statute. 

777.  1.  Laird  v.  Cole,  121  Iowa 
146,  where  a  claim  for  improper  dam- 
ages was  stricken  out.  See  also  Mc- 
Donough  V.  Evans  Marble  Co.,  112  Fed. 
Rep.  634,  50  C.  C.  A.  403,  where  the 
pleading  was  stricken  out. 

DenialBwill  be  stricken  out  on  motion. 
Blaut  V.  Blaut,  (Supm.  Ct.  Spec.  T.) 
41   Misc.   (N.  Y.)   572. 

2.  Defective  Allegations  should  be  ob- 
jected to  by  demurrer,  and  not  by 
motion  to  strike  out  the  plea.  Troy 
Grocery  Co.  v.  Potter,  139  Ala.  359. 
But  see  Kahrs  v.  Kahrs,  115  Ga.  288, 
where  the  motion  to  strike  was  in 
the  nature  of  a  special  demurrer. 

8.  Harris  v.  Randolph  County  Bank, 
157  Ind.  120;  Nickey  v.  Zonker,  31  Ind. 
App.  88. 

4.  Matter  of  Proof.  —  Whether  the 
defendant  is  able  to  show  that  certain 
damages  pleaded  are  the  proximate  re- 
sult of  the  breach  of  warranty  set  up 
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770.    X.  AxBNDXEirTS  —  2.    Addition    of   Plea    of   Set-off  by 

Amendment.  —  See  note  6. 

780.  XL  Beplicatioh  ob  Ssplt — 1.  Veeeeiity  For  — a.  In 
General.  —  See  note  4. 

781,  See  note  i. 

789.    6.  Form    and    Suffloienoy  —  a.  In    General.  —  See 
note  I. 

799.  c.  Setting  Up  New  Matter  —  (i)  In  General— ^n- 

ilitanoy  with  Complaiot.  —  See  note  4. 

793.     See  note  1. 

79S.    XU  Operation  akb  BmsoT  of  Plxa  —  Admisbiov  of 
Plaintiff's  Claim.  —  See  note  3. 

798.    XITT.  Withdrawal  of  Plea  —  BfflNt  of  witiidnwaL  —  See 
note  2. 

XIV.  TsiAL  —  2.   By  Court  or  Jury  —  la  Eqvity  —  Imbm 
to  Jury.  —  See  note  7. 

800.  3.  Beference.  —  See  note  i. 

4.  Borden  of  Proof.  —  See  note  2. 
809.     6.  Pleading  and  Proof  —  Variance  —  Gtaoral  Buloo.  —  See 
note  2. 


Is  a  matter  of  proof  and  not  of  plead- 
ing, and  the  court  properly  refused  to 
strike  out  such  items  on  motion.  Mal- 
lory  Commission  Co.  t/.  Elwood,  120 
Iowa  632. 

779.  6.  Addition  of  Coonterolaim.  — 
The  court  may  allow  the  amendment 
of  an  answer  by  the  addition  of  a 
counterclaim.  Ladd  v.  Whitte,  116 
Wis.  35.  See  also  Whitcomb  v. 
Stringer,  160  Ind.  82,  where  the  parties 
had  previously  agreed  that  all  matters 
of  set-off  and  counterclaim  might  be 
proved  under  the  general  issue. 

780*  4.  Morrison  Mfg.  Co.  v. 
Roach,    104    Mo.    App.    632,    upholding 


800.  1.  Brown  v.  Keith,  (Neb. 
1901)  96  N.  W.  Rep.  59. 

2.  Cook  V.  Malone,  128  Ala.  662; 
O'Neal  V.  Cuny,  134  Ala.  216;  Western 
Coal,  etc.,  Co.  v,  Hollenbeck,  (Ark. 
1903)  80  S.  W.  Rep.  145;  Wetherell  v. 
Hollister,  tz  Conn.  622 ;  Liberty  Wall 
Paper  Co.  v.  Stoner  Wall  Paper  Mfg. 
Co.,  178  N.  Y.  219;  Vernon  v.  J.  W. 
O'Bannon  Co.,  71  N.  Y.  App.  Div. 
618;  Lenz  V.  Blake-McFall  Co.,  44 
Oregon  569 ;  Texas,  etc.,  R.  Co.  v. 
Hook,  30  Tex.  Civ.  App.  325 ;  Mc- 
Donough  V,  Evans  Marble  Co.,  112 
Fed.  Rep.  634,  50  C.  C.  A.  403; 
Atlanta    Mach.    Works   v.    U.    S.,    114 


the    right    after   the    dismissal    of    the     Fed.   Rep.   364;   Fredrick   Mfg.   Co.   v. 


plaintiff's  action. 

78 1«     1.    Dunham  v,  Travis,  25  Utah 
65. 


Devlin,  (C.  C.  A.)  127  Fed.  Rep.  71. 

Croit-action  Abandoned  by  FaJUuro  to 
Offer  Evidenoe. —  Galveston,  etc.,  R.  Co. 


789*     1.    See  McDonough  v.  Evans     v.  Schlather,  (Tex.  Civ.  App.  1904)  78 
Marble  Co.,   112  Fed.   Rep.  634,   50   C.     S.  W.  Rep.  953. 


C.  A.  403,  holding  that  a  proper  defense 
tc  the  allegations  set  up  by  the  defend- 
ant should  not  be  stricken  out. 

703*  4.  Snyder  v.  Johnson,  (Neb. 
1903)  95  N.  W.  Rep.  692. 

703*  1.  Snyder  v.  Johnson,  (Neb. 
1903)  95  N.  W.  Rep.  692. 

705.  3.  St.  Louis,  etc.,  Packet  Co. 
V,  McPeters,  124  Ala.  451. 


80a.  2.  Vernon  v,  J.  W.  O'Bannon 
Co.,  71   N.  Y.  App.  Div.  618. 

Instance!  of  Inmiaterial  Yarianoet.  — 
See  Massillon  Engine,  etc.,  Co.  v, 
Shirmer,  122  Iowa  699,  holding  that 
under  an  allegation  that  the  machine 
for  the  price  of  which  the  defendant 
is  sued  was  entirely  worthless  he  is 
entitled  to  recover  his  actual  damages 


798.  2.  Tliat  the  Plaintiff  Is  Entitled  though  the  proof  shows  that  the  machine 
to  Jadgment  see  Atlanta  Mach.  Works  v.  had  some  value ;  J.  I.  Case  Threshing 
U.  S.,  114  Fed.  Rep.  364.  Mach.    Co.   r.    Myers,   69   S.   W.    Rqfc 

7.  Jewett  V,  Black,  60  Neb.  173.  956*  ^4  Ky.  L.  Rep.  724. 
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804.     Walrer  of  Objeetion,  —  See  note  3. 
7.  Instmctions.  —  See  note  4. 

809.  See  note  2. 

806.  XV.  VesdIGT  —  SpaoUl  or  Oonoral  Verdiot.  —  See  note  4. 

807.  XVL  JuDexEirT  —  1.  In  General  —  Xut  Bispoto  of  Bofend- 

ant'i  Clmim.  —  See  notes  4,  5. 

808.  2.  For  Difference  Between  Claims.  —  See  note  i. 
3.  For  Defendant  for  Excess.  —  See  note  2. 

810.  4.  When  Plaintiff  Is  Defeated.—  See  note  2. 

811.  XVn.  Costs—  1.  When  Allowed  to  Plaintiff— a.  Re- 
covery Below  Limited  Amount.  —  See  note  3. 


8414.  8.  Manufacturers'  Land,  etc., 
Co.  V.  Covington  Saw  Mill  Co.,  60  S. 
W.  Rep.  846,  22^  Ky.  L.  Rep.  1559. 

4.  Beferenoe  to  Coonterolaim  in  Submit- 
ting PUuntiffs  Case.  —  It  is  not  neces- 
sary that  the  defendant's  cause  of  action 
in  a  counterclaim  should  be  referred 
to  in  an  instruction  submitting  the 
case  on  the  facts  hypothesized  in  the 
plaintiff's  petition,  and  the  rule  requir- 
ing that  an  instruction  for  the  plaintiff 
which  undertakes  to  submit  the  whole 
case  must  include  a  reference  to  the 
defendant's  defense  does  not  apply  to 
a  counterclaim.  Tumey  v.  Baker,  103 
Mo.  App.  390. 

SM.  2.  That  Burden  Ii  on  Defendant. 
—  Cook  V.  Malone,  128  Ala.  662; 
O'Neal  V.  Curry,  134  Ala.  216;  Wethe- 
rcll  V,  Hollister,  73  Conn.  (i22. 

Inftruetion  Hot  Misleading.  —  Where 
the  only  issue  is  whether  a  note  ple&ded 
in  offset  has  been  paid,  a  charge  that 
the  jury  should  find  for  the  plaintiff  if 
it  finds  that  the  note  had  been  "  paid 
and  canceled "  is  not  misleading  as 
leading  the  jury  to  believe  that  the 
note  must  have  been  both  paid  and 
formally  canceled.  Garrett  v.  Robin- 
son, 93  Tex.  406. 

806.  4.  Melick  v.  Lyon,  (Iowa 
1902)  89  N.  W.  Rep.  33,  holding  that 
a  verdict  for  the  plaintiff  for  the 
amount  of  his  claim,  less  the  defend- 
ant's counterclaim,  is  a  sufficient  finding 
for  the  defendant  on  his  counterclaim ; 
Garrett  v,  Robinson,  93  Tex.  406;  De 
Witt  r.  Berger  Mfg.  Co.,  (Tex.  Civ. 
App.  1904)  81  S.  W.  Rep.  334. 

iMuee  on  Coonterolaim  and  Beply. — 
A  verdict  for  the  plaintiff  for  a  certain 
amount  on  his  complaint  and  for  the 
defendant  on  his  set-off  and  counter- 
claim, and  also  for  the  plaintiff  on  his 
reply  that  he  is  entitled  to  have  the 
amount    awarded    to    him    allowed    to 


him  under  the  exemption  laws,  as 
claimed  in  his  reply,  is  not  double. 
Whiteley  Malleable  Castings  Co.  r. 
Bevington,  25  Ind.  App.  391. 

807.  4.  Cable  Flax  Mills  v.  Early, 
72  N.  Y.  App.  Div.  213;  Riddle  v. 
Bearden,  (Tex.  Civ.  App.  1904)  80  S. 
W.  Rep.  1 06 1. 

Where  Equitable  BeUef  Hot  Neeeseary. 
—  Where  an  equitable  counterclaim  is 
pleaded  in  an  answer  and  not  as  a 
separate  cross-complaint,  and  the  facts 
found  show  that  there  is  no  occasion 
for  the  relief  sought,  a  judgment  for 
the  defendant  on  the  plaintiff's  cause 
of  action  is  proper,  without  a  judgment 
for  the  plaintiff  on  the  counterclaim. 
Beach  v,  Whittlesey,  73  Conn.  530. 

5.  That  a  General  Judgment  for  the 
Plaintiir  Ib  Final  and  Appealable,  see  Wil- 
liams V,  National  Bldg.,  etc.,  Assoc, 
59  S.  W.  Rep.  321,  22  Ky.  L.  Rep.  962; 
Clark  V,  Smith,  29  Tex.  Civ.  App.  363. 

808.  1.  Tumey  v.  Baker,  103  Mo. 
App.  390. 

Amount  Tendered  in  Court. — 4Vhere 
the  defendant  deposits  in  court  the 
amount  admitted  co  be  due  in  excess 
of  his  set-off  the  plaintiff  needs  no 
judgment  to  entitle  him  to  the  money, 
and  cannot  complain  that  such  judgment 
was  not  rendered.  Bacher  v.  Gray,  1 1 2 
Wis.  487. 

2.  Horton  v.  Pintchunck,  no  Gn. 
35 S ;  Lloyd  v.  Manufacturers,  etc., 
Warehouse  Co.,  102  111  App.  551 ;  Gar- 
rett V.  Robinson,  93  Tex.  406. 

810.  2.  Where  the  Plaintiff  Hai  No 
Cause  of  Action  there  can  be  no  set-off. 
St.  Louis,  etc.,  Packet  Co.  r.  McPeters. 
T24  Ala.  451.  But  see  otherwise 
Snyder  v.  Rainey,  198  Pa.  St.  356. 

811.  8.  In  Kew  York,  where  the  de- 
fendant recovers  a  money  judgment  on 
a  counterclaim  he  is  entitled  to  costs 
although  the  amount  of  his  judgment 
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814.    S.  Costs  of  Proving  Set-o£  —  See  note  3. 

8 Iff*    See  note  I. 

816,    8.  On  Writ  of  Seview.  —  See  note  4. 

ZVm  Appeal  —  1.  In  General.  —  See  note  6. 
817*    See  note  i. 

2.  Trom  Baling  on  Demorrer.  —  See  note  2. 
818«    3.  Objections  Taken  for  First  Time  on  Appeal 


—  See 


notes  3,  4. 

is  less  than  that  specified  by  statute  as 
entitling  a  plaintiff  to  costs.  Smith  v. 
Bryant,  (Supm.  Ct.  Spec.  T.)  29 
Misc.  (N.  Y.)  564. 

§14.  8.  Claim  Pnrohased  After  Suit 
Brought.  —  Where  the  defendant  pur- 
chased the  claim  set  off  after  the 
plaintiff's  suit  was  brought,  the  defend- 
ant is  not  entitled  to  costs.  Overby  v. 
Wells,    (Ky.    1900)    54    S.    W.    Rep. 

955- 
Costs  Apportioned  Between  Parties.  — 

Where  the  plaintiff  recovers  the  amount 

sued  for,  less  the  defendant's  claim,  the 

plaintiff  is  not  successful  so  as  to  be 

entitled  to  recover  all  costs.     Melick  v. 

Lyon,  (Iowa  1902)  89  N.  W.  Rep.  33. 

Where  No  Costs  Are  Incurred  in 
proving  a  counterclaim,  though  items 
thereof  are  allowed,  the  discretion  of 
the  court  in  taxing  the  costs  to  the 
defendant  will  not  be  disturbed.  Mayo 
r.  Halley,  (Iowa  1904)  100  N.  W.  Rep. 
529. 

§15.  1.  Where  the  Plaintiff  Fails  to 
Beeoyer  against  the  defendant,  though 
the  defendant  fails  to  recover  on  a 
counterclaim  against  the  plaintiff,  the 
latter  is  not  entitled  to  costs.  Benson 
V,  Braun,  134  Cal.  41. 

816.  4.  Pasche  v,  Graham,  180 
Mass.  157. 

6.  Order  of  Diimitsal  on  Trial.  —  Where 
on  the  trial  and  after  the  defendant 
rests  the  court  dismisses  his  counter- 
claim and  submits  the  case  on  the  issue 
whether  the  plaintiff  is  entitled  to  re- 
cover, it  is  doubtful  whether  an  appeal 
lies  from  the  order  of  dismissal,  but 
the  question  is  preserved  by  an  excep- 
tion to  the  order  which  appears  in  the 


record  on  an  appeal  from  orders  on  a 
motion  for  a  new  trial.  Vernon  v.  J. 
W.  O'Bannon  Co.,  71  N.  Y.  App.  Div. 
618. 

Exoeesive  Judgment  —  Harmleee  Error. 
— A  judgment  for  an  excessive  amount 
on  a  set-off  is  harmless  as  against  one 
who  is  entitled  under  the  decree  to  pay- 
ment of  a  first  lien  before  anything 
can  be  received  on  the  judgment  for 
the  set-off.  Weed  v,  Gainesville,  etc., 
R.  Co.,  119  Ga.  576. 

Appeal  or  Certiorari.  —  Whether  the 
amount  involved  is  such  as  to  make 
appeal  proper,  over  the  objection  that 
the  remedy  is  by  certiorari,  must  be 
determined  by  the  pleadings  on  the  part 
of  the  defendant  as  well  as  by  those 
of  the  plaintiff.  Wheeless  v.  Carter, 
120  Ga,  725. 

817.  1.  Where  Evidenoe  Conflicting. 
—  Frothingham  v.  Satterlee,  70  N.  Y. 
App.  Div.  613. 

2.  Harmlees  Error.  —  If  a  motion  to 
strike  out  improper  matter  is  denied 
and  exception  to  such  action  is  reserved, 
the  subsequent  sustaining  of  a  demurrer 
is  not  prejudicial  error,  and  the  error 
is  harmless  where  the  plaintiff  remits 
the  amount  covered  by  the  pleading 
demurred  to  and  where  the  matters  in- 
volved in  the  pleading  were  permitted 
to  be  shown  in  evidence  and  covered 
by  proper  instructions.  White  v.  Whit- 
ney, (Neb.  1903)  94  N.  W.  Rep.  1012. 

818.  3.  Contra,  Bird  v.  St.  John's 
Episcopal  Church,  154  Ind.  138,  hold- 
ing that  a  pleading  merely  in  defense 
will  not  support  a  judgment  for  affirma- 
tive relief. 

4.  Ennor  v,  Raine,  27  Nev.  178. 
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ESTATES. 

837.  I  Pboceedinob  to  Obtain  Lbttsbs  of  Admihibtbatiov 
—  1.  Application  for  Letters  of  Administration  —  a.  Who  May 
Make  Application.  —  See  notes  i,  2. 

888.    c.  Contents,    Signature,  and   Verification    of 

PETITIOK —  Substance  of  Allegations.  —  See  notes  2,  3,  4,  5,  6. 

830.    See  notes  5,  6. 

Prayer.  —  See  note  1 1 . 
830.     Yerifioation.  —  See  note  4. 

e.  Notice  of  Proceeding  —  HeoMsitf  of  vouoe. — See 
notes  6,  7,  9,  10. 


837.  I.  Angier  v.  Jones,  28  Tex. 
Civ.  App.  402.  See  also  Towner  v. 
Griffin,  115  Ga.  965. 

A  Publio  Administrator  is  absolutely 
or  contingently  entitled  to  letters,  and 
upon  a  petition  duly  filed  by  him,  unless 
the  next  of  kin  see  fit  to  make  the 
application,  letters  can  be  issued  to 
him.  Matter  of  Flynn,  92  N.  Y.  App. 
Div.  381. 

3.  Larson  v.  Union  Pac.  R.  Co., 
(Neb.  1903)  97  N.  W.  Rep.  313.  See 
also  Solomon  v.  People,  191  111.  290, 
distinguishing  Unknown  Heirs  v.  Baker, 
23  111.  484,  cited  in  the  original   note. 

938.  2.  McLean  v.  Roller,  33  Wash. 
166 ;  Wiesmann  v,  Daniels,  114  Wis.  240. 
See  also  Ex  p.  Jenkins  25  Ind.  App. 
532;  Odell  V.  Kennedy,  26  Tex.  Civ. 
App.  439,  holding  that  the  failure  of 
the  application  to  show  that  the 
decedent  died  possessed  of  an  estate 
to  be  administered  was  not  fatal  to 
the  jurisdiction. 

8.  In  Kentncky,  in  the  appointment 
of  a  public  administrator,  it  is  a  juris- 
dictional fact  to  be  shown  that  the 
decedent  has  been  dead  more  than  three 
months,  and  that  no  one  else  has  ap- 
plied for  letters  of  administration. 
Underwood  v.  Underwood,  11 1  Ky.  966. 

4.  Ewing  V.  Mallison,  65  Kan.  484. 
See  also  Larson  v.  Union  Pac.  R.  Co., 
(Neb.  1903)  97  N.  W.  Rep.  313. 

6.  See  Larson  v.  Union  Pac.  R.  Co., 
(Neb.  1903)  97  N.  W.  Rep.  313. 

An  Averment  on  Information  and  Belief 
has  been  held  to  be  sufficient.    Matter 


of  Cameron,  47  N.  Y.  App.  Div.  120, 
aMrmed  166  N.  Y.  610. 

6.  See  Larson  v.  Union  Pac.  R.  Co., 
(Neb.  1903)  97  N.  W.  Rep.  313. 

S39«  6.  See  Towner  v.  Griffin,  115 
Ga.  965 ;  Angier  v,  Jones,  28  Tex.  Civ. 
App.  402.  Compare  Larson  v.  Union 
Pac.  R.  Co.,  (Neb.  1903)  97  N.  W.  Rep. 
313,  disapproving  Haug  v.  Primeau,  98 
Mich.  91,  set  out  in  the  original  note, 
and  holding  that  a  petition  which  failed 
to  show  the  statutory  interest  in  the 
petitioner  is  not  open  to  collateral 
attack. 

The  Washin^on  Statute  does  not  con- 
fer upon  any  creditor  the  right  to 
demand  the  appointment  of  another;  a 
petition  praying  therefor  is  defective. 
Matter  of  Sullivan,  25  Wash.  430. 

6.   Matter  of  Gordon,  142  Cal.  125. 

11.  In  California  and  Washington 
the  surviving  husband  or  wife  of  a 
deceased  intestate,  although  incompe- 
tent to  serve  as  administrator  of  the 
estate,  has  power  to  request,  and  thereby 
have  appointed,  some  competent  person 
to  act  as  administrator.  McLean  v.  Rol- 
ler, 33  Wash.  166. 

830.  4.  McLean  v.  Roller,  33  Wash. 
166.  Compare  Pina's  Estate,  138  Cal. 
xix.  71  Pac.  Rep.  171,  wherein  an  un- 
verified petition  was  held  to  be  properly 
excluded. 

6.  Hartley  v.  Glover,  56  S.  Car.  69; 
Goods  of  Harper,  (1899)  P.  59.  Sec 
also  Williams  v.  Addison,  93  Md.  41 ; 
Larson  v.  Union  Pac.  R.  Co.,  (Neb, 
1903)  97  N.  W.  Rep.  313. 
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831.     Waiver  of  ObjeoUon.  —  See  note  2. 

Collateral  Attack.  —  See  notes  5,  6,  7. 

/.  Who  May  and  Who  May  Not  Oppose  Appli- 

-  See  notes  8,  10. 
See  note  i. 

h.  Priorities,   Preferences,  and  Selections.— 

See  notes  6,  9. 

833,    See  notes  i,  2,  4. 

Second  Citation  Unneoeeiary. —  In  Ex  tion,  may  object  though  he  be  neither 

p.  Small,  69  S.  Car.  43,  it  was  held  that  an   heir   nor  a  creditor  of  the  estate. 

if,  upon  the  hearing,  the  judge  decides  Dierks  v.  Smith,  119  Ga.  859. 
against  the  right  of  the  petitioner,  he        A  Claim  to  Own  the  Property  named 

may  grant  the  administration  to  another,  in  the  petition  for  administration  is  not 

without  a  second  citation,  the  purpose  sufficient;  some  interest  on  the  part  of 


of  the  notice  being  sufficiently  accom- 
plished by  one  citation. 

In  OhiOi  under  a  ^statute  providing  for 
the  appointment  of  a  creditor  as  ad- 
ministrator to  a  decedent  engaged  in 
business  in  the  state  no  notice  seems  to 
be  required.  In  re  McCreight,  9  Ohio 
Dec.  450. 

§<tO.  7.  In  New  York,  relatives  of  an 
intestate  entitled  to  administer  the  estate 
but  not  to  share  therein  must  be  cited 
under  Code  Civ.  Pro.  N.  Y.,  §  2663. 
Matter  of  Lowenstein,  (Surrogate  Ct.) 
29  Misc.  (N.  Y.)  T22.  But  it  has  been 
held  that  in  the  discretion  of  the  surro- 
gate letters  may  lawfully  be  issued  to 
any  one  of  the  persons  entitled,  without 
citing  others  having  only  equal  claims. 
Matter  of  Tread  well,  (Surrogate  Ct.) 
37  Misc.  (N.  Y.)  584. 

9.  See  Stevens  v,  Larwill,  (Mo.  App. 
1904)  84  S.  W.  Rep.  113. 

10.  Compare  Hartley  v.  Glover,  56 
S.  Car.  69. 

831.  2.  Hartley  v.  Glover,  56  S. 
Car.  69.  See  also  Matter  of  Turner,  1.42 
Cal.   549. 

6.  Matter  of  Tyers,  (Surrogate  Ct.) 
41   Misc.   (N.  Y.)   378. 

6.  Hartley  v.  Glover,  56  S.  Car.  69. 
Contra. —  Rusk  v.  Hill,  117  Ga.  722. 

7.  See  In  re  McCreight,  9  Ohio  Dec. 
450. 

8.  A  Person  in  Possession  of  Land 
under  a  claim  of  right,  which  he  claims 
should  be  sold  by  the  proposed  admin- 
istrator, has  sufficient  interest  to  op- 
pose the  application.  Wiesmann  v, 
Daniels,  114  Wis.  240. 

One  Who  Has  Acquired  by  Purchase 
the  entire  interest  of  an  heir  in  the 
estate  of  a  deceased  person,  and  who  is 
interested  in  preventing  the  waste  inci- 
dent  upon   an   unnecessary  administra- 


the  objector  in  the  assets  and  their 
distribution  must  appear.  Williams  v. 
Williams,  113  Ga.  xoo6;  Towner  v. 
Griffin,  115  Ga.  965. 

Waiver  of  Objection. —  An  original  ad- 
ministrator who  is  the  only  party  inter- 
ested, representing  in  himself  and  as 
guardian  all  the  heirs  of  the  estate,  is 
not  in  apposition  to  complain  of  the  a|^ 
pointment  of  a  special  administrator 
made  in  his  presence  and  with  his  con- 
sent where  the  rights  of  creditors  are 
not  involved.  Lethbridge  v.  Lauder, 
(Wyo.  1904)  76  Pac.  Rep.  682. 

Gronnds  of  Opposition.  —  In  Louisiana 
one  having  an  interest  to  oppose  the 
application  of  another  to  open  and  ad- 
minister a  succession  is  not  confined  to 
merely  resisting  the  application  on  the 
ground  of  a  better  right  in  himself.  He 
may  go  further  and  resist  the  applica- 
tion by  raising  the  issue  of  a  succession 
to  administer,  or  that  of  necessity 
vcl  non  of  administration.  Aronstein's 
Succession,  51  La.  Aifn.  1052. 

10.  Williams's  Succession,  107  La. 
6to;  Buecker  v,  Carr,  60  N.  J.  Eq.  300. 
See  also  Jones  v.  Smith,  120  Ga.  642. 

939.  1.  McCooey  v.  New  York, 
etc.,  R.  Co.,   182  Mass.  205. 

6.  Matter  of  Ferrigan,  92  N.  Y.  App. 
Div.  376;  Matter  of  Flynn,  92  N.  Y. 
App.  Div.  379 ;  Welsh  v.  Manwaring, 
120  Wis.  377.  See  also  Larson  v»  Union 
Pac.  R.  Co.,  (Neb.  1903)  97  N.  W.  Rep. 

313. 

9.  Matter  of  Milhau,  (Surrogate  Ct.) 
28  Misc.  (N.  Y.)  366 ;  Matter  of  Haug, 
(Surrogate  Ct.)  29  Misc.  (N.  Y.)  36; 
Matter  of  Tyers,  (Surrogate  Ct.)  41 
Misc.  (N.  Y.)  378;  In  re  McCreight, 
9  Ohio  Dec.  450. 

933.  1.  As  to  Waiver  of  Bight,  see 
generally  Pruett  v,  Pruett,  131  Ala.  578; 
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note  3. 
835. 
836. 

See  note 
837. 


838. 

TRATION 
diotion.  — 


I.  Order  of  Appointment  —  HaooMity  of  order.  —  See 

VvBo  pro  Tqbo  Entry.  —  See  note  4. 
Finding!  or  SeoitalB.  —  See  notes  I,  4. 

j\  Appeal  and  Supersedeas  —  AppeaiaMUty  of  ord«r.  — 

See  note  i. 

Interoit  of  Appellaat.  —  See  note  3. 

SoTiew  of  Szereise  of  Diierotion.  —  See  note  4. 

Snponedeas.  —  See  note  6. 

k.  Collateral  Attack  on  Validity  of  Adminis- 

—  (l)  For  Jurisdictional  Defects  —  Prosnmptioni   of   Jarii- 
See  note  i. 


In  re  Van  Vleck,  123  Iowa  89;  Aron- 
stein's  Succession,  51  La.  Ann.  1052; 
Jones  V.  Harbaugh,  93  Md.  269;  In  re 
Sprague,  125  Mich.  357;  Osmun  v.  Gal- 
braith,  131  Mich.  577;  Matter  of  Haug, 
(Surrogate  Ct.)  29  Misc.  (N.  Y.)  36; 
Matter    of    Clute,    (Surrogate    Ct.)    Z7 


Ga.  843  (in  which  case  the  question  of 
parties  on  appeal  was  considered) ; 
Schumacher  v.  McCallip,  69  Ohio  St. 
500;  Long  V.  Richardson,  26  Tex.  Civ.. 
App.  197  (a  refusal  to  appoint  a  tem- 
porary administrator). 
DevolntWe  Appeal.  —  The  appeal  from 


Misc.  (N.  Y.)  710 ;  Matter  of  Sullivan,  a  judgment  dismissing  an  application 
25  Wash.  430;  Matter  of  Sutton,  31  for  the  administration  of  a  succession 
Wash.  340 ;  McLean  v.  Roller,  33  Wash,     is,  or  should  be,  devolutive.     Wintz's 


166. 

933.  2.  Salomon  v.  People,  191  111. 
290;  Ewing  V.  MalHson,  63  Kan.  484; 
Larson  v.  Union  Pac.  R.Co.,  (Neb.  1903) 


Succession,   11  x  La.  40. 

8.  A  Pnblio  Administrator  claiming 
the  right  to  administer  upon  an  estate 
may  appeal   from   an  order  appointing 


97  N.  W.  Rep.  313;  Strickland  v.  Sand-  a  public  administrator  of  another 
meyer,  21  Tex.  Civ.  App.  351.  See  also  county.  Matter  of  Damke,  133  Cal. 
Beresford  v.  American  Coal  Co.,  (Iowa 
1904)  98  N.  W.  Rep.  902. 

4.  Failor's  Estate,  10  Pa.  Super.  Ct. 
253.    See  also  Ex  p.  Small,  69  S.  Car.  43. 

834.    8.  Miguez  v.  Delcambre,  113 
La.  61. 

SuAdencyof  Order. —  An  order  recit- 
ing that  a  certain  person  having  been 


433- 

4.  Matter  of  Harrison,  135  Cal.  7; 
Brown  v.  Dunlap,  (Kan.  1905)  79  Pac. 
Rep.  145 ;  Osmun  v.  Galbraith,  131 
Mich.  577;  Failor's  Estate,  10  Pa.  Super. 
Ct.  253.  See  also  Colburn's  Appeal,  76 
Conn.  378. 

6.  As  to  the  Appointment  of  an  Admin« 


appointed  administrator,  appeared,  etc.,     istrator  Pendente  Lite,  see  In  re  Marsh, 


has  been  held  to  be  sufficient.  Louis- 
ville, etc.,  R.  Co.  V,  Edmonds,  (Ky. 
1901)  64  S.  W.  Rep.  727' 


935.    4.   See    Strickland    v.    Sand-     ing,  128  Ala.  412. 


(N.  J.  1903)  55  Atl.  Rep.  299. 

§39.     1.  Alabama,  —  Bromberg     v. 
Sands,  127  Ala.  411 ;  Breeding  v.  Breed- 


meyer,  21  Tex.  Civ.  App.  351. 

II36.  1.  Peterson  v,  Erwin,  28  Ind. 
App.  330. 

4.  State  V.  Holman,  93  Mo.  App.  611. 

7.  Barber's  Succession,  52  La.  Ann. 
957;  Ex  p.  Small,  69  S.  Car.  43.  See 
also  Koury  v.  Castillo,  (N.  Mex.  1905) 
79  Pac.  Rep.  293. 

Order  Appointing  Administrator  Pen- 
dente Lite.  —  See  In  re  Davenport,  (N. 
J.  1903)  56  Atl.  Rep.  295,  following 
Dietz  V.  Dietz,  38  N.  J.  Eq.  483,  cited 
in  the  original  note. 

837.    1.   Hancock  v.  Minshew,   xii 


Georgia,  —  Jones  v.  Smith,  120  Ga. 
642;  Sharpe  v.  Hodges,  (Ga.  1905)  49 
S.  E.  Rep.  775. 

Illinois.  —  Salomon  v.  People,  191  III. 
290;  Frothingham  v.  Petty,  197  111.  418; 
Brink's  Express  Co.  v.  O'Donnell,  88 
111.  App.  459. 

Indiana, —  Michigan  Trust  Co.  v,  Pro- 
basco,  29  Ind.  App.  109. 

Massachusetts,  —  Dickey  v,  Taft,  175 
Mass.  4 :  McCooey  v.  New  York,  etc., 
R.  Co.,   182  Mass.  205. 

MicUigiin.  —  Oniisbee  v.  Piper,  123 
Mich.  265. 
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839. 
840. 
841. 

note  I. 

843. 
843. 

844. 

mentaxy 


See  note  i. 

See  notes  i,  2,  3. 

Whtre  Seeord  AiBmuitlTdly  DiidofM  Wiat  ef  Jwiidietioii.  —  See 

Gononrrait  Adminiitratloiis.  —  See  note  2. 

See  note  i. 

See  note  i. 

(2)  For  Irregularities. —  See  note  2. 

2.  Application  for  Original  or  Ancillary  Letters  Teeta- 

-  AnoUlary  L«tten  Teitamentary.  —  See  note  2. 


Minnesota, —  Hadley  v.  Bourdeaux,9o 
Minn.  177. 

Missouri.  —  State  v,  Holman,  93  Mo. 
App.  611 ;  In  re  Davison,  100  Mo.  App. 
263. 

New  Jersey,  —  Buecker  v.  Carr,  60 
N,  J.  Eq.  300. 

New  York,  —  Hoes  v.  New  York,  etc., 
R.  Co.,  73  N.  Y.  App.  Div.  363. 

Oregon,  —  Slate's  Estate,  40  Oregon 

349- 

South  Carolina.  —  Hartley  v.  Glover, 

56  S.  Car.  69. 

Tennessee.  —  Ferrell  v,  Grigsby, 
(Tenn.  Ch.  1899)  51  S.  W.  Rep.  114. 

Texas,  —  Strickland  v,  Sandmeyer,  21 
Tex.  Civ.  App.  351. 

Wisconsin.  —  Barney  v.  Babcock,  1x5 
Wis.  409. 

Wyoming,  —  Lethbridge  v.  Lauder, 
(Wyo.  1904)  76  Pac.  Rep.  682. 

United  States,  —  Coe  Brass  Mfg.  Co. 
V.  Savlik,  (C.  C.  A.)  93  Fed.  Rep.  519. 

8*19.  1.  Jepson  v.  Martin,  116  Ga. 
772;  Brink's  Express  Co.  v.  O'Donnell, 
88  111.  App.  459 ;  McCooey  v.  New 
York,  etc.,  R.  Co.,  182  Mass.  205 ;  Lar- 
son V.  Union  Pac.  R.  Co.,  (Neb.  1903) 
97  N.  W.  Rep.  313;  Hartley  v.  Glover, 
56  S.  Car.  69 :  Ferrell  v.  Grigsby, 
(Tenn.  Ch.  1899)  51  S.  W.  Rep.  114; 
Kendrick  v.  Mason,  (Tenn.  Ch.  1901) 
62  S.  W.  Rep.  359 ;  Barney  v.  Babcock, 
IIS  Wis.  409.  See  also  Foley  v.  Cudahy 
Packing  Co.,  11  q  Iowa  246. 

Besidenoe  of  Decedent  Within  County. 
—  McGhee  v.  Willis,  134  Ala.  281 ;  Nash 
V.  Sawyer,  114  Iowa  742;  In  re  Davi- 
son, 100  Mo.  App.  263;  Van  Gaas- 
beek  v.  Staples,  85  N.  Y.  App.  Div.  271 ; 
Tanas  v.  Municipal  Gas  Co.,  88  N.  Y. 
App.  Div.  251 ;  Toledo,  etc.,  Cent.  R. 
Co.  V.  Beard,  1 1  Ohio  Cir.  Dec.  406 : 
In  re  Mayo,  60  S.  Car.  401 ;  Coe  Brass 
Mfg.  Co.  V.  Savlik,  (C.  C.  A.)  93  Fed. 
Rep.  519;  Cincinnati,  etc.,  R.  Co.  v. 
Thiebaud,  (C.  C.  A.)  114  Fed.  Rep.  918. 


That  Deeeased  Wm  Seddent  of  State. 
—  Jones  V,  Smith,  120  Ga.  642;  Ewing 
V,  Mallison,  65  Kan.  484;  Buecker  v. 
Carr,  60  N.  J.  Eq.  300.  Contra,  Frame 
V,  Thorman,  102  Wis.  653,  affirmed 
176  U.  S.  350. 

Heoewity  of  Administration. —  Orms- 
bee  V.  Piper,  1 23  Mich.  265 ;  Strickland 
V,  Sandmeyer,  21  Tex.  Civ.  App.  351. 

§40.  1.  Coe  Brass  Mfg.  Co.  v, 
Savlik,  (C.  C.  A.)  93  Fed.  Rep.  519. 

8.  See  Matter  of  Killan,  172  N.  Y. 
547,  disapproving  Roderigas  v.  East 
River  Sav.  Inst.,  63  N.  Y.  460,  76  N. 
Y.  316,  set  out  in  the  original  note, 
which  case  was  expressly  overruled  in 
Scott  V,  McNeal,  154  U.  S.  34.  Compare 
Czech  V,  Bean,  (County  Ct.)  35  Misc. 
(N.  Y.)  729. 

8.  Salomon  v.  People,  191  111.  290; 
Nash  V,  Sawyer,  114  Iowa  742. 

941,  1.  Slate's  Estate,  40  Oregon 
349  {.Quoting  19  Encyc.  of  Pl.  and  Pr. 
841];  Jones  V.  Smith,  120  Ga.  642; 
Nash  V,  Sawyer,  114  Iowa  742;  Taylor 
V.  Syme,  162  N.  Y.  513. 

2.  Sands  v.  Hickey,  135  Ala.  322; 
Cogswell  V.  Hall,  183  Mass.  575. 

943.  1.  Pruett  v.  Pruett,  131  Ala. 
578;  Henley  v,  Johnston,  134  Ala.  646; 
Sands  v.  Hickey,  135  Ala.  322]  Nash  v. 
Sawyer,  114  Iowa  742;  Ewing  v.  Malli- 
son, 65  Kan.  484;  Phcenix  Bridge  Co. 
V.  Castleberry,  (C.  C.  A.)  131  Fed.  Rep. 
175,  distinguishing  Holmes  v,  Oregon, 
etc.,  R.  Co.,  5  Fed.  Rep.  523,  cited  in 
the  original  note. 

843.  1.  Sands  v.  Hickey,  135  Ala. 
322 :  Lethbridge  v.  Lauder,  (W3ro.  1904) 
76  Pac.  Rep.  682. 

2.  McCooey  v.  New  York,  etc.,  R.  Co., 
182  Mass.  205;  Hartley  v.  Glover,  $6 
S.  Car.  69. 

844.  2.  Aa  to  the  Beqniiitee  of  an 
Application  for  ancillary  letters  testa- 
mentary and  proceedings  thereon,  see 
Matter  of  Gennert,  96  N.  Y.  App.  Div.  8. 


800 


Vol.  XIX. 


DECEDENTS'  ESTA  TES, 


84S-89« 


845.  3.   Letten   Testamentary    or    of   Adminiftration.  —  See 
notes  3,  4. 

846.  n.  SBiriniCIATIOir    AVB    BISIGVATIOV  —  B«niueUUoa.  — 

See  note  3. 

847.  m.  BovD  A9D  Oath  —  1.  As  Seqnisite  to  Validity  of 
Appointment  or  Letters  —  Coiuterai  Attaek  for  Omiiiion.  —  See  note  3. 

848.  2.  Proceedings  to  Bequire  Bond  of  Exeontor  —  AppoUate 
Btritw.  —  See  notes  2,  3. 

849.  3.  Proceedings  for  Fnrther  or  Counter  Seenrity  or  Discharge 

of  Sureties  —  statutory  ProTiiion  Is  Frequently  Kade. — See  notes  I,  3. 
890.     Order  of  Diiohsrge.  — See  note  2. 
AppeUaU  BoTiew.  —  See  note  3. 

IT.  Bbtocatioh  of  APPOIHTXSVT  OB  Bbxoyal  fbok 
Office  —  1.  Power  of  Court  —  See  note  5. 


845*  S.  See  Montreal  Bank  v. 
Buchanan,  32  Wash.  480. 

4.  Pruett  V.  Pruett,  131  Ala.  578, 
holding  that  the  statutes  regulating  the 
issuance  of  letters  testamentary  and  of 
administration  create  preferences  which 
must  be  exercised  by  the  party  pre- 
ferred within  the  time  fixed  by  the 
statutes. 

646.  8.  When  Betraetion  of  Benund- 
ation  Permitted.  —  See  Matter  of  Haug, 
(Surrogate  Ct.)  29  Misc.  (N.  Y.)  36. 

As  to  Oral  Benonolation  and  tiie  Be- 
traetion Thereof,  see  Matter  of  Baldwin, 
27  N.  Y.  App.  Div.  506,  affirmed  158  N. 

Y.  713. 

847.  8.  Sharpe  v.  Hodges,  (Ga. 
1905)  49  S.  E.  Rep.  775;  In  re  Craigie, 
24  Mont.  37.  See  also  Beresford  v. 
American  Coal  Co.,  (Iowa  1904)  98  N. 
W.  Rep.  902,  holding  that  an  objection 
to  an  administrator's  bond  on  the 
ground  of  the  incompetency  of  a  surety 
cannot  be  considered  on  collateral  at- 
tack. 

Who  May  Objeet  to  Seenrity.  —  If  a 
judgment  appointing  an  administrator 
is  valid,  no  one  other  than  a  person 
interested  in  the  assets  of  the  estate  can 
be  heard  on  the  question  of  the  legality 
or  sufficiency  of  the  security  which  the 
ordinary  has  accepted  on  the  bond  of 
the  administrator.  Jones  v.  Smith,  120 
Ga.  642. 

84§.  S.  Gibson  v,  Fishback,  (Ky. 
1901)  60  S.  W.  Rep.  396,  holding  that 
an  appeal  of  this  character  is  tried 
de  novo. 

8.  Under  the  Kentueky  Statate  a 
sound  discretion  is  vested  in  the  trial 
court  to  determine  whether  it  is  proper 
that  the  executor  shall  give  bond  al- 


though the  will  directs  that  he  shall 
act  without  bond.  Gibson  v.  Fishback, 
(Ky.  1 901)  60  S.  W.  Rep.  396. 

849.  1.  In  re  Craigie,  24  Mont.  37 ; 
Wilson's  Estate,  9  Pa.  Dist.  742. 

Where  the  Sorety  Ii  Vot  Iniolventi 
but  simply  insufficient,  he  should  not  be 
released  and  a  new  bond  given.  The 
administrator  should  be  compelled  to 
make  the  security  sufficient,  and  a  judg- 
ment of  court  to  that  effect  should 
decree  to  what  extent  the  existing  se- 
curity is  deemed  sufficient  Weeks's 
Succession,  104  La.  573. 

8.  Wilson's  Estate,  9  Pa.  Dist.  742. 
See  also  In  re  Craigie,  24  Mont.  37 ; 
Leonard  v.  Clark,  24  R.  I.  470,  holding 
that  notice  and  an  opportunity  to  be 
heard  are  necessary,  and  further  that 
the  probate  court  could  not  require  a 
bond  for  an  inventory,  that  being  a  part 
of  an  account  from  which  the  executor 
is  expressly  exempted  by  statute. 

8dO.  8.  Order  of  Bemoval.  —  In  Kam 
V,  Seaton,  (Ky.  1901)  62  S.  W.  Rep. 
737,  it  was  held  that  an  order  which 
simply  provided  that  if  the  administra- 
tor did  not  give  bond  by  the  date 
named,  he  would  cease  to  act  as  ad- 
ministrator, did  not  operate  as  a  re- 
moval. 

8.   Revell's  Estate,  12  Pa.  Dist.  138. 

S.  Ai  to  the  Inherent  Power  of  the 
Court,  see  generally  Kidd  v.  Bates, 
124  Ala.  670;  Pruett  v,  Pruett,  131  Ala. 
578;  Sands  r.  Hickey,  135  Ala.  322; 
Matter  of  Atwood,  127  Cal.  427  (limita- 
tion of  power) ;  In  re  Craigie,  24  Mont. 
37;  Qancy  v.  McEIroy,  30  Wash.  567. 
See  also  Snook  v.  Zentmyer,  90  Md. 
705,  holding  that  the  Orphans'  Court 
has  no  power  to  remove  an  executor  for 
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851.    See  notes  i,  4. 

859.    2.  Application  —  a.  Who  May  Make  Appucation  — 

iBtentt  M  e«iL«ral  lUqnlilte.  —  See  note  2. 
893.     See  note  2. 
854.     Joinder  of  AU  Paniot  Intorottod.  —  See  note  I. 

b.  Form  of  Application.  —  See  notes  3, 4,  5. 

c.  Contents,  Signature,  and  Verification  —  ifw- 

mont  of  Potitionor*!  Intorotl.  —  See  note  6. 

ATormoat  of  Ground  of  Appliontion.  —  See  note  8. 
893.     See  note  4. 

Yoriflontion  of  Potition.  -r-  See  note  6. 

856.    d.  Amendment  of  Petition.  —  See  note  i. 


failure  to  obey  an  invalid  order;  Wil- 
liams V.  Addison,  93  Md.  41 ;  Koury 
V.  Castillo,  (N.  Mex.  1905)  79  Pac. 
Rep.  293 ;  Ex  p.  Small,  69  S.  Car.  43. 

A  Probato  Conrt  Should  Not  Dofaat  tJio 
Will  of  the  testator  by  removing  his 
chosen  executor  for  light  or  trivial 
causes,  and  particularly  for  matters 
which  could  be  readily  adjusted  in  the 
settlement  of  his  accounts.  Matter  of 
Bell,  135  Cal.  194. 

In  How  York  the  surrogate  has  dis- 
cretion nry  power  to  require  a  bond  of 
an  executor  as  a  condition  of  refraiping 
from  an  exercise  of  its  power  of  revoca- 
tion. Matter  of  Wischmann,  80  N.  Y. 
App.  Div.  520. 

951.  I.  Pruett  V.  Pruett,  131  Ala. 
578:  Matter  of  Haug,  (Surrogate  Ct) 
39  Misc.  (N.  Y.)  36. 

4.   Pruett  V.  Pruett,  131  Ala.  578. 

M3.  2.  Matter  of  Atwood,  127 
Cal.  427:  Jones  v.  Smith,  120  Ga.  642; 
Sutherland  v.  St.  Lawrence  County, 
(Supm.  Ct.  Tr.  T.)  42  Misc.  (N.  Y.) 
38;  Pcrrett's  Estate,  14  Pa.  Super.  Ct. 
611. 

Statutory  Beflnitioii.  —  Sutherland  v, 
St.  Lawrence  County,  (Supm.  Ct.  Tr. 
T.)  42  Misc.  (N.  Y.)  38.  quoting  Mat- 
ter of  Wheeler,  46  Hun  (N.  Y.)  64, 
stated  in  the  original  note. 

Parties  Having  Safficioiit  Intorwt  -^ 
Coexecutor.  —  Matter  of  Wheaton, 
(Surrogate  Ct.)   37  Misc.   (N.  Y.)   184. 

An  Executor  of  a  Sole  Legatee  may 
petition  for  removal.  Matter  of  Haug, 
(Surrogate  Ct.)  29  Misc.  (N.  Y.)  36. 

Parties  Debarrod  for  Want  of  Intoroit 
— Public  Administrator.  — In  re  Craigie, 
24  Mont.  37. 

S53.  3.  Contra.  —  Missouri  Pac.  R. 
Co.  V.  Jay,  53  Neb.  747- 

854*    I.  In  re  Craigie,  24  Mont.  37. 


5.  See  Breeding  v.  Breeding,  128  Ala. 

412. 

4.  See  In  re  Healy,  (Cal.  1901)  66 
Pac.  Rep.  175. 

Dononiinalioii  of  Paper.  —  It  is  not 
material  by  what  name  the  paper  filed 
is  called.  If  it  asks  the  court  to  revoke 
the  appointment  of  the  executor,  it  is  a 
petition.  Barricklow  v.  Stewart,  31  Ind. 
App.  446. 

6.  Matter  of  Gordon,  142  CaL  125; 
In  re  Craigie,  24  Mont.  37.  See  also 
Matter  of  Haug,  (Surrogate  Ct.)  29 
Misc.  (N.  Y.)  36. 

6.  Matter  of  Gordon,  142  Cal.  125. 
holding  further  that  the  petitioner  need 
not  allege  his  general  competency  nor 
negative  incompetency,  it  being  suffi- 
cient, if  he  states  his  age,  residence,  and 
heirship. 

8.  Barricklow  v.  Stewart,  31  Ind. 
App.  446;  Mills's  Estate.  40  Oregon 
424. 

dnaliiloations  of  Potitionor.— In  Matter 
of  Gordon,  142  Cal.  125,  it  was  said 
that  there  is  no  presumption  that  a 
person  is  a  resident  of  the  state,  or  of 
any  particular  age.  As  to  these  matters 
it  is  therefore  necessary  to  allege  and 
prove  them.  The  presumptions,  how^ 
ever,  are  in  his  favor  against  the  exist- 
ence of  any  of  the  other  disqualifica- 
tions. 

855.  4.  See  Breeding  v.  Breeding, 
128  Ala.  412;  Lewellyn  v.  Lewellyn,  87 
Mo.  App.  9. 

6.  Ai  to  BuAcionoy  of  Veriileation,  see 
Lewellyn  r.  Lewellyn.  87   Mo.   App.  9. 

856.  I.  In  Ponnsylvania,  on  petition 
for  the  removal  of  an  executor  for  mis- 
management and  answer  denying  the 
same,  leave  will  be  granted  to  the  peti- 
tioner to  file  a  replication  and  apply 
for  the  appointment  of  an  examiner. 
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8tS6.    8.  Votioe  of  Application.  —  See  note  3. 
857«    See  note  2. 

858.    6.  Appeal  and  Snponedaas    -  AppMlaUUtj  of  Otdir.  —  See 
notes  2,  3. 

lattntt  of  AppeUaat  —  See  note  4. 
850.     Beriew  of  Bzoroiio  of  Diierotioa.  —  See  note  I. 

SupenodoM.  —  See  note  3. 

6.  Collateral  Attack  on  Order  of  Revocation  or  BemoyaL 
—  See  note  4. 

860.    See  note  i. 

7.  Bill  in  Equity  to  Set  Aside  Appointment  or  Bevoke 
letters.  —  See  note  2. 

7.  IVTSVTOBT  AVD  APPEAISAL  —  1.  Inventory  —  Duty  to 
lUko  and  Tile.  —  See  notes  4,  6,  7. 


Thomas's  Estate,  ii  Pa.  Dist.  256,  27 
Pa,  Co.  Ct.  480. 

956.  8.  Ai  to  Snilleieiiey  of  If  otioo,  see 
Koury  v,  Castillo,  (N.  Mex.  1905)  79 
Pac.  Rep.  293. 

A  Statomont  thftt  tho  Exeoator  hM 
Absoonded  obviates  the  necessity  of  a 
citation.  Sutherland  v.  St.  Lawrence 
County,  (Supm.  Ct.  Tr.  T.)  42  Misc. 
(N.  Y.)  38. 

957*    8.  Re  Barnes,  36  Oregon  279. 

958.  8.  Williams  v,  Addison,  93 
Md.  41.  See  also  Koury  v.  Castillo, 
(N.  Mex.  1905)  79  Pac.  Rep.  293. 
Compare  State  v,  Guinotte,  156  Mo. 
513,  holding  that  certiorari  is  a  more 
adequate  remedy. 

As  to  Proper  Aathontleatloii  of  the 
Socord  on  Appoftl,  see  In  re  Healy, 
(Cal.  1 901)  66  Pac.  Rep.  175. 

8.  Matter  of  Tasanen,  25  Utah  396; 
Matter  of  Sutton,  31  Wash.  340. 

The  XaiMM  Btattito  (Gen.  Stat  Kan. 
1901,  8  2994)  makes  no  provision  for 
an  appeal  to  the  District  Court  from 
an  order  of  the  probate  court  refusing 
upon  application  to  revoke  letters  testa- 
mentary or  of  administration.  Graves 
V.  Bond,  (Kan.  1904)  78  Pac.  Rep.  851. 

4.  Munger  r.  Jeffries,  xo  Ohio  Dec. 
12.  See  also  Williams  v.  Addison,  93 
Md.  41,  holding  that  the  interest  of  the 
removed  administrator  in  his  commis- 
sions is  sufficient. 

A  Kinsman  of  the  Dooedent  has  suffi- 
cient interest  to  appeal  from  an  order 
refusing  to  set  aside  an  order  appoint- 
ing a  public  administrator.  Underwood 
V.  Underwood,  iii  Ky.  966. 

999.  1.  Kidd  V,  Bates.  124  Ala. 
670;  Matter  of  Bell,  135  Cal.  194;  Mat- 
ter   of    Healy,    137    Cal.    474;    In    re 


Craigie,  24  Mont.  Z7  \  Munger  v.  Jef- 
fries, 10  bhio  Dec.  12;  Re  Barnes,  36 
Oregon  279;  Perrett's  Estate,  14  Pa. 
Super.  Ct.  614;  Fitzgerald  v.  Smith, 
(Tenn.  1904)  78  S.  W.  Rep.  1050; 
Clancy  v.  McElroy,  30  Wash.  567  (fail- 
ure to  file  inventory  in  time) ;  Matter 
of  Sutton,  31  Wash.  340.  See  also  Wil- 
liams V,  Ripley,  25  R.  I.  510,  as  to  the 
power  of  the  appellate  court  to  review 
and  amend  decree  of  the  lower  court. 
8.   See   Snook  v.  Zentmyer,   90   Md. 

705. 

4.  Compare  Frothingham  v.  Petty,  197 
111.  418,  distinguishing  Munroe  v.  Peo- 
ple, 102  111.  408,  cited  in  the  original 
note. 

960.  1.  Frothingham  v.  Petty,  197 
III.  418;  Sutherland  r.  St.  Lawrence 
County,  (Supm.  Ct.  Tr.  T.)  42  Misc. 
(N.  Y.)  38,  wherein  the  court  said  that 
it  was  the  province  of  the  surrogate 
to  determine  whether  the  plaintiff  was 
a  creditor.  Having  done  this,  though 
improvidently,  his  decision  is  probably 
conclusive,  except  in  a  direct  proceed- 
ing to  review  or  set  it  aside. 

8.  See  Jones  v.  Smith,  120  Ga.  642. 

4.  See  Atwood  v.  Lockwood,  76  Conn. 

555. 

6.  See  Matter  of  Huntington,  (Surro- 
gate Ct.)  39  Misc.  (N.  Y.)  477,  dis- 
tinguishing Thomson  v.  Thomson,  i 
Bradf.  (N.  Y.)  24,  set  out  in  the  orig- 
inal note,  and  holding  that  Code  Civ. 
Pro.  N.  Y.,  9  2716,  prescribes  the  only 
cases  in  which  the  filing  of  an  inventory 
may  be  compelled,  and  that  it  can  be 
done  only  on  the  application  of  "  a 
creditor  or  person  interested  in  the 
estate." 

7.  In  Hew  York  —  Discretion  of  5iir- 
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863«    See  note  i. 

GonelnsiTMieM  of  Invtntorj.  —  See  notes  6,  /• 
3.  Appraisal.  — See  note  i. 

7L  PBOcsxDiiros  tob  Discoyebt  of  Assbts  — S.  Sum- 
to  Obtain   Delivery  or    Diioovery  of  Assets  — 
a.  Nature  and  Scope  of  Remedy.  —  See  note  5. 
86ff.    See  note  i. 

b.  Parties  —  (i)  Petitioners.  —  See  note  3. 
866.    (2)  Respondents.  —  See  note  i. 

c.  Petition.  —  See  note  3. 


ses. 

804. 

niary 


rogate,  —  See  Matter  of  Huntington, 
(Surrogate  Ct.)  39  Misc.  (N.  Y.)  477, 
wherein  the  court  said,  "The  purpose 
of  filing  an  inventory  is  to  give  in- 
formation to  the  parties  having  interest 
in  the  assets.  Even  if  a  discretionary 
power  could  be  spelled  out  from  the 
statute,  to  require  the  exhibition  of  the 
affairs  of  the  estate  on  the  request  of 
a  person  holding  an  unproved  and  dis- 
allowed demand,  such  discretion  should 
be  exercised  only  where  the  surrogate 
is  satisfied  that  the  claim  is  probably 


V.  Brown,  (Ga.  1904)  49  S.  E.  Rep. 
295. 

§63.  1.  In  Lonistana  the  failure  to 
make  an  appraisal  prior  to  the  sale  of 
land  will  not  avoid  a  sale  on  collateral 
attack.  Davis  v.  Martin,  (C.  C  A.) 
1x3  Fed.  Rep.  6. 

In  Mississippi  an  administrator  has 
nothing  to  do  with  the  appointment  of 
appraisers.  O'Brien  v.  Wilson,  8j 
Miss.  93. 

S64.  5.  Matter  of  Richardson,  (Sur- 
rogate   Ct.)    31    Misc.    (N.    Y.)    666; 


meritorious,  and  that  the  opposition  to     O'Brien  v.  Baker,  65  N.  Y.  App.  Div.  282. 


it  is  vexatious  and  probably  unreason- 
able. The  facts  disclosed  by  the  affi- 
davits submitted  on  this  application  do 
not  lead  me  to  any  such  conclusion,  and 
if  I  have  such  a  discretionary  power,  I 
refuse  to  exercise  it." 

Interest  of  Petitioner.  —  See  Matter 
of  Huntington,  (Surrogate  Ct.)  39  Misc. 
(N.  Y.)  477,  stating  the  former  doctrine 
as  laid  down  in  the  original  note,  and 
defining  who  is  a  creditor  under  Code 
Civ.  Pro.  N.  Y.,  %  2514.  In  this  case 
it  was  held  that  a  person  who  alleges 
that  he  is  a  stockholder  in  a  corporation 
out  of  which  the  testator  as  officer  and 


S65«  1.  In  re  Wolford,  10  Kan. 
App.  283;  Linthicum  v.  Polk,  93  Md. 
84;  Johnson  v.  Johnson,  82  Mo.  App. 
350;  Wilson  V.  Ruthrauff,  82  Mo.  App. 
435 ;  Caron  v.  Old  Reliable  Gold  Min. 
Co.,  (N.  Mex.  1904)  78  Pac.  Rep.  63; 
O'Brien  v.  Baker,  65  N.  Y.  App.  Div. 
282;  Matter  of  Richardson,  (Surrogate 
Ct.)  31  Misc.  (N.  Y.)  666;  Re  Bo- 
lander,  38  Oregon  490. 

The  Maiaachnittti  Statnte  expressly 
authorizes  the  action  in  case  of  real 
estate  fraudulently  conveyed.  Dickey 
V,  Taft,  175  Mass.  4. 

S.  The  EfFeet  of  the  XassachoMtti  8tet- 


director  improperly  made  large  profits    ute    is  to  give  the  right  to  complain  to 


—  for  which  the  applicant  has  sued  in 
its  behalf  because  the  corporation  would 
not  sue  —  is  not  a  creditor  of  the 
estate  nor  interested  in  it,  and  therefore 
cannot  compel  the  executors  of  it  to 
file  an  inventory. 

669.  1.  Texas  Loan  Agency  v. 
Dingee,  (Tex.  Civ.  App.  1903)  75  S.  W. 
Rep.  866. 

6.  Matter  of  Van  Sise,  (Surrogate 
Ct.)  38  Misc.  (N.  Y.)  155;  Fleming's 
Estate,  25  Pa.  Co.  Ct.  269. 

7.  Coursen's  Estate,  133  Cal.  xix,  65 
Pac  Rep.  965 ;  Weeks's  Succession,  104 
La.  573;  Matter  of  Van  Sise,  (Surro- 
gate Ct.)  38  Misc.  (N.  Y.)  155;  Matter 
of  Belt,  29  Wash.  535.    See  also  Wood 


the  person  who  is  administrator,  and 
he  need  name  no  other  interest.  Dickey 
V,  Taft,  175  Mass.  4. 

Prohibition.  —  A  decision  by  the  pro- 
bate court  that  the  moving  party  is  a 
person  interested  by  issuing  a  citation 
at  his  instance  cannot  be  assailed  by  a 
writ  of  prohibition.  Eckerle  v.  Wood, 
95  Mo.  App.  378.  And  see  Ex  p,  Gfel- 
ler,  178  Mo.  248. 

8M.  1.  Frothingham  v.  Petty,  197 
111.  418;  Tygard  v.  Falor,  163  Mo.  234; 
Wilson  V.  Ruthrauff,  82  Mo.  App.  435. 

Hnsbftnd  Proper  Party  to  Bill  Agaimt 
Wife  as  Executrix.  —  Linthicum  v.  Polk, 
93  Md.  84. 

8.  See  MulvihiU  v.  White,  89  111.  App^ 
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866.  d.  Answer  to  Petition.  —  See  notes  5,  6. 

867.  e.  Examination  and   Hearing  —  inttmgatoriM  ud 

Aniwon.  —  See  note  i. 

Other  Sapporting  or  ApproTing  Testimony.  —  See  note  3. 
Trial  Is  If  oat  Commonly  by  Court.  —  See  note  4. 

868.  /.  Order  and  Enforcement  Thereof  —  AttMhment 

for  Contempt.  —  See  note  4. 

g.  Appeals.  —  See  notes  5,6,  9. 

869.  VII  Sales   07   Bealty   vedeb  Obdse   ov   Covbt  — 
1.  Necessity  of  Application.  —  See  note  2. 

2.  Time  for  Making  Application  —  a.  By  Statute.  — 
See  note  4. 

870.  b.  In  Absence  of   Statutory    Provision.  —  See 
note  I. 

871.  See  notes  i,  2,  3. 
•  873.    See  notes  2,  4. 


88.  See  also  Linthicum  v.  Polk,  93  Md. 
84. 

In  If  anaoliuietta.  —  "  The  purpose  of 
the  statute  is  to  compel  the  disclosure 
of  information  as  to  transactions  sus- 
pected to  be  fraudulent,  and  it  would  be 
absurd  to  require  the  complainant  *  *  * 
to  set  out  for  the  benefit  of  the  ac- 
cused his  own  partial  knowledge  or  his 
suspicions  as  to  the  particulars  of  the 
fraud."    Dickey  v.  Taft,  175  Mass.  4. 

SM.  6.  Mulvihill  v.  White,  89  111. 
App.  88,  citing  Martin  v.  Martin,  170 
111.  18,  set  out  in  the  original  note. 

6.  In  New  York.  —  O'Brien  v.  Baker, 
(Surrogate  Ct.)  34  Misc.  (N.  Y.)  436, 
foHowing  Matter  of  Peyser,  35  N.  Y. 
App.  Div.  447,  set  out  in  the  original 
note;  O'Brien  v.  Baker,  65  N.  Y.  App. 
Div.  282,  holding  that  an  answer  setting 
up  a  claim  to  special  property  as  tem- 
porary administrator  is  insufficient. 

M7.  1.  Examination  Diicretionarj  in 
niinoit.  —  See  Kraher  v,  Launtz,  90  111. 
App.  496 ;  Mahoney  v.  People,  98  111. 
App.  241. 

Ai  to  tho  Inne  Formed  by  interroga- 
tories and  answers,  see  Tygard  v.  Falor, 
163  Mo.  234. 

S.  Linthicum  v,  Polk,  93  Md.  84. 

4.  In  niinoii.  —  Mahoney  v.  People, 
98  111.  App.  241. 

In  Missouri  a  jury  trial  is  author- 
ized by  statute.  Eckeric  v.  Wood,  95 
Mo.  App.  378. 

|it6S.  4.  In  Kansas  probate  courts 
have  no  power  under  summary  proceed- 
ings to  enforce  the  payment  of  a  debt 
by  commitment  ns  for  a  contempt.  In 
re  Wolford,  10  Kan.  App.  283. 


6.  Compare  Linthicum  v.  Polk,  93 
Md.  84. 

6.  See  Dickey  v.  Taft,  175  Mass.  4. 

9.  Contra,  —  See  Dickey  v.  Taft,  175 
Mass.  4. 

869.  8.  Presumption  of  Application 
by  Rodtali  in  Order. —Williams  v. 
O'Neal,  119  Ga.  175. 

4.  In  Hew  York.  —  Under  Code  Civ. 
Pro.  N.  Y.,  S  2750,  application  by  cred- 
itors must  be  made  within  three  years 
after  the  issuance  of  letters  testamen- 
tary or  of  administration.  Richmond  tr. 
Freeman's  Nat.  Bank,  86  N.  Y.  App. 
Div.   152. 

S70*  1.  Black  v.  Robinson,  70  Ark. 
185,  denying  the  application  after  more 
than  seven  years  had  elapsed ;  Graham 
V.  Brock,  212  III.  579.  But  see  Smith's 
Estate,  43  Oregon  595,  holding  that  a 
delay  of  nearly  ten  years  was  not  un- 
reasonable where  the  condition  of  the 
property  and  the  ownership  thereof  had 
not  changed. 

871.  1.  Smith's  Estate,  43  Oregon 
595>  Quoting  1 9  Encyc.  of  Pl.  andiPb.  870. 

2.  Smith's  Estate,  43  Oregon  595,  cit- 
ing 19  Encyc.  of  Pl.  and  Pr.  871,  872. 

8.  People  V.  Lanham,  189  111.  326; 
Brown  v,  Morgan,  84  III.  App.  233; 
Graham  v.  Brock,  2x2  111.  S79,  in  which 
last  case  it  was  held  that  a  petition  for 
the  sale  of  property  incumbered  by 
dower,  filed  nineteen  years  after  the 
death  of  the  intestate,  alleging  as  an 
excuse  that  the  property  was  worthless 
for  many  years,  but  had  recently  ad- 
vanced in  value,  showed  insufficient  ex- 
cuse for  the  delay. 

§73«    8.   Graham  v.  Brock,  212  111. 
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873.  3.  Who  May  Apply  for  Order  of  Sale  —  a.  Personal 
Representatives  of  Decedent  —  in  emiirci.  —  Sec  note  3. 

874.  See  notes  i,  4. 

876.    b.  Creditors.  —  See  note  3. 

878.  4.  Form  of  Application.  —  See  note  i. 

5.  Avermenti  of  Petition  —  a.  In  General — (i)  Neas- 
sity  of  Proper  Averments,  —  See  note  2. 

879.  DUjnnotiye  ATeniMiitt.  —  See  note  2. 

(2)  Rules  of  Construction.  —  See  note  5, 

880.  (3)  Following  Language  of  Statute.  —  See  note  i. 
(S)  Excuse  for  JUiches  in  Making  Application.  —  Sec 


note  6. 
881. 


*•  Description  of  Applicant.  —  See  note  8. 

c.  Description  of  Land  to  Be  Sold.  —  See  note  3. 


579.  See  also  Brown  v,  Morgan,  84  111. 
App.  233. 

879.  4.  See  Black  v.  Robinson,  70 
Ark.  185. 

673.  8.  It  Is  the  Duty  of  the  Admin- 
istrator to  petition  for  a  sale  when 
necessary,  but  a  demand  need  not  be 
made  upon  him  before  he  can  act.  Mat- 
ter of  Roach^  139  Cal.  17. 

874.  1.  See  Kammerer  v.  Morlock, 
125  Mich.  320. 

4.  Henley  v,  Johnston,  134  Ala.  646; 
Irwin  V.  Flynn,  no  La.  829;  Moseley 
V.  Stucken,  26  Tex.  Civ.  App.  290,  in 
which  cases  irregularities  in  the  ap- 
pointment of  the  personal  representa- 
tive upon  whose  application  the  sale 
was  made  were  held  to  be  insufficient 
to  affect  the  title  of  a  purchaser  at 
the  sale. 

876.  8.  In  California.  ~  See  Mat- 
ter of  Roach,  139  Cal.  17. 

In  Miuissippi  a  creditor  whose  claim 
is  registered  may  file  a  petition  to  sell 
land  or  personalty  to  pay  debts.  Cheairs 
V,  Cheairs,  81  Miss.  662. 

In  Kew  Tork. —  Holly  v.  Gibbons,  176 
N.  Y.  520,  following  Matter  of  Gantert, 
136  N.  Y.  106,  set  out  in  the  original 
note.  Compare  Parker  v.  Beer,  173  N. 
Y.  332,  wherein  the  court  said :  "  The 
power  of  sale  given  by  this  will  cannot 
be  regarded  as  an  express  direction  to 
sell  the  testator's  real  property  for  the 
payment  of  his  debts,  and  therefore, 
it  not  being  imperative,  its  exercise 
could  not  be  compelled  by  a  cred- 
itor." 

A  Contract  Creditor  is  a  proper  person. 
Powell  V,  Harrison,  88  N.  Y.  App.  Div. 
228. 

878,     1.   Kornegay    r.    Mayer,    135 


Ala.  141.  See  also  Wallace  v.  Grant, 
2y  Wash.  130. 

Omission  of  Terifloation. —  Lawrey  v. 
Sterling,  41  Oregon  5x8;  Phillips  v. 
Phillips,  13  S.  Dak.  231. 

8.  Neville  v.  Kenney,  125  Ala.  149; 
Baum  V.  Roper,  132  Cal.  42;  Mowry  v. 
Weisenbom,  137  Cal.  no;  Matter  of 
Levy,  X41  Cal.  639;  Finch  v.  Du  Big- 
non,  117  Ga.  113.  See  also  Matter  of 
Heydenfeldt,  127  Cal.  456,  holding  that 
a  substantial  compliance  with  the  stat- 
ute is  sufficient. 

Contra  on  Collateral  Attack.  —  See 
Jackson  v,  Gorman,  70  Ark.  88,  which 
seems  to  state  the  same  rule  as  the 
Arkansas  cases  set  out  in  the  original 
note. 

For  an  Approved  Preeedent  of  %  Potitini 
for  sale,  see  Matter  of  Roach,  139  Cal. 

17. 

Interest  of  Deeedent. —  It  is  of  no  con- 
sequence that  the  interest  and  rights 
of  the  decedent  in  and  to  the  lands 
were  not  definitely  known  to  the  peti- 
tioner. The  fact  necessary  to  be  averred 
is  that  the  decendent  owned  either  a 
legal  or  equitable  right  or  interest  in 
the  lands  sought  to  be  sold.  Henley 
V,  Johnston,  134  Ala.  646. 

879.  8.  Wallace  v.  Grant,  27  Wash. 
130. 

6.  See  Neville  v.  Kenney,  125  Ala. 
149;  Phillips  V.  Phillips,  13  S.  Dak. 
231. 

880.  1.  For  a  petition  held  to  state 
facts  bringing  the  case  within  the  stat- 
ute, see  Matter  of  Roach,  139  Cal.  17. 

6.  Graham  v.  Brock,  212  111.  579  (peti- 
tion held  sufficient). 
8.   See  Matter  of  Levy,  141  Cal.  639. 

881.  8.  In    Alabama.  —  Rainey    v. 
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883.  See  notes  i^  2. 

884.  d.  Names  and  Condition  of  Parties  Interested. 
—  See  notes  2,  4. 

e.  Condition  of   Estate,   Debts,  and   Personal 

Assets  —  Hectuity  of  AT«rmeiit  and  Sffset  of  Omitiion.  —  See  note  5. 


McQueen,  121  Ala.  191  (insufficient  de- 
scription of  land  in  sale  of  mortgagor's 
equity  of  redemption).  For  a  sufficient 
description  see  Komegay  v,  Mayer,  135 
Ala.  141.  For  an  insufficient  description 
see  Henley  v.  Johnston,  134  Ala.  646. 

la  California.  —  See  Matter  of  Levy, 
141  Cal.  639,  following  Matter  of  De- 
vincenzi,  119  Cal.  498.  set  out  in  the 
original  note,  and  distinguishing  Matter 
of  Smith,  51  Cal.  563,  set  out  in  the 
same  note.  For  a  case  construing  Code 
Civ.  Pro.  Cal.,  8  i537t  and  citing  many 
of  the  cases  set  out  in  the  original  note, 
see  Mowry  v»  Weisenbom,  137  Cal.  no. 

A  petition  which  fails  to  state  "  the 
amount  due  upon  the  family  allowance, 
or  that  will  be  due  after  the  same  has 
been  in  force  for  one  year,"  as  provided 
by  Code  Civ.  Pro.  Cal.,  9  i537.  is  suffi- 
cient in  the  absence  of  special  objection, 
though  if  there  is  no  amount  due  or  to 
become  due,  the  better  practice  is  so  to 
state.    Matter  of  Levy,  141  Cal.  639. 

In  Baum  v.  Roper,  133  Cal. '42,  it  was 
held  that  the  court  was  not  controlled 
a!«  to  its  order  of  sale  by  the  desire 
of  the  executor,  or  by  his  prayer,  or 
by  the  representations  contained  in  the 
petition,  but  that  where  the  petition 
states  the  jurisdictional  facts  required 
by  the  statute,  "  if  the  court  is  satis- 
fied, after  full  hearing  upon  the  peti- 
tion, and  an  examination  of  the  proofs 
and  allegations  of  the  parties  interested, 
that  a  sale  of  the  whole  or  some  por- 
tion of  the  real  estate  is  necessary,  for 
any  of  the  causes  mentioned  in  this 
article,  or  if  such  sale  be  assented  to 
by  all  the  persons  interested,  an  order 
must  be  made  to  sell  the  whole  or  so 
much  and  such  parts  of  the  real  estate 
described  in  the  petition  as  the  court 
shall  judge  necessary." 

In  Indiana.  —  Taylor  v.  Stephens, 
(Ind.  App.  1964)  7^  N.  £.  Rep.  609, 
following  Jackson  v.  Weaver,  98  Ind. 
307,  stated  in  the  original  note,  but 
holding  that  a  petition  which  goes 
further  and  states  the  source  of  the  de- 
cedent's title  or  the  facts  from  which 
the  petitioner  draws  the  legal  conclu- 
•ion  that  the  decedent  at  the  time  of 


his  death  was  vested  with  a  fee-simple 
estate,  is  not  saved  by  the  general  alle- 
gation from  a  demurrer  for  want  of 
facts. 

In  Xtntuoky. — In  McNew  v.  Martin, 
(Ky.  190X)  60  S.  W.  Rep.  412,  the 
court  said :  *'  While  it  would  have 
been  better  pleading,  and  probably 
would  have  been  required  by  the  Circuit 
Court  upon  motion,  to  make  the  petition 
more  specific,  yet  failure  to  describe 
the  land  did  not  deprive  the  court  of 
jurisdiction,  if  already  attached." 

In  Maisaohnidtts  the  petition  need 
not  set  out  the  previous  character  of 
the  interest  of  the  intestate  or  the  in- 
cumbrances on  the  property.  Tyndale 
V.  Stanwood,  182  Mass.  534. 

In  Missouri,  where  the  petition  fails 
to  describe  the  land,  a  deed  based  on 
an  order  made  in  accordance  therewith 
is  void.  Roberts  v.  Thomason,  174  Mo. 
378. 

In  Kew  York.  —  Matter  of  Georgi. 
(Surrogate  Ct.)  35  Misc.  (N.  Y.)  685, 
following  Matter  of  McGee,  5  N.  Y. 
App.  Div.  527,  stated  in  the  original 
note. 

9 §3.  1.  Compare  Matter  of  Cook, 
137  Cal.  184,  wherein  the  court 
said :  "  We  regard  the  rule  as  well 
settled  that  a  necessary  allegation  in  a 
complaint  or  petition  must  be  distinctly 
averred  in  the  complaint  or  petition, 
and  if  omitted  it  cannot  be  supplied 
by  a  reference  to  an  exhibit;  but  if  the 
allegation  be  defective,  it  may  be  aided 
by  an  express  reference  to  an  exhibit 
for  that  avowed  purpose.  Thus  tested, 
the  reference  to  the  inventory  in  this 
case  is  wholly  unavailing  to  supply  the 
want  of  an  allegation  of  value." 

2.  See  Komegay  v.  Mayer,  135  Ala. 
141. 

8§4,  8.  Neville  v.  Kenney,  125  Ala. 
149;  Poole  V,  Daughdrill,  129  Ala.  208; 
Heppe  V,  Szczepanski,  209  III.  88. 

4.  Neville  v.  Kenney,  125  Ala.  149; 
Poole  V.  Daughdrill,  129  Ala.  208. 

Curing  Defoctivo  Allegations.  —  In 
Matter  of  Levy,  141  Cal.  639,  the  peti- 
tion did  not  purport  to  state  the  names 
of     the     heirs,     but     did     contain     a 
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8 8 A.    See  note  i. 

Sofiloianoy  of  A^tnntnt.  —  See  note  3. 

7.  Amendment  of  Petition.  —  See  note  8. 
887.    8.  Notioe  of  Application  —  a.  Necessity  of  Notice 
ON  Collateral  Attack  —  (i)  In  General — Gonflistiaff  Do«tiiBM. 

—  See  notes  i,  2,  3,  4. 

890«     (3)  Recitals  and  Presumption  of  Notice  —  BMital  la  Or&v 
of  Sftlo.  —  See  note  i. 

In  AbMAoo  of  Anj  BaoitftL  —  See  note  2. 

b.  Necessity  of  Notice  on  Direct  Attack. — 
See  note  3. 
891.    c.  Who  Are    Entitled   to    Notice.  — See  notes 

2,  3»  7. 


statement  as  to  who  were  the  devisees 
and  legatees.  The  order  of  sale  con- 
tained a  statement  of  the  names  of  the 
heirs,  and  it  appeared  that  they  were 
all  legatees  or  devisees,  and  named  in 
the  petition  as  such.  This  was  held  to 
be  sufficient. 

8S4.  5.  In  Alabama,  in  the  averment  of 
indebtedness,  it  is  not  necessary  to 
specify  the  debts,  nor  is  any  particular 
form  of  averment  required.  It  is  sufficient 


MT.  1.  Neville  v,  Kenney,  125  Ala. 
149;  Blevins  v.  Case,  66  Ark.  416. 

8.  Neville  v.  Kenney,  las  Ala.  149; 
Blevins  v.  Case,  66  Ark.  416. 

8.  Holmes  v.  Columbia  Nat.  Bank, 
(Neb.  1903)  97  N.  W.  Rep.  26. 

4.  Fussell  V.  Dennard,  118  Ga.  270; 
Young  V.  Downey,  150  Mo.  317,  ofHrm- 
ing  145  Mo.  250,  cited  in  the  original 
note. 

California,  Hebraska,  Hew  Hamsphire, 


to  allege  in  general  terms  the  existence    and  Kew  Jersey  —  In      Nebraska.  — 


of  the  debts  of  the  estate.  Neville  v, 
Kenney,  125  Ala.  149.  And  where  it  is 
shown  by  depositions  that  the  estate 
owns  no  personalty,  it  will,  in  the  ab-^ 
sence  of  a  bill  of  exceptions  or  other 
thing  in  the  record  to  the  contrary, 
be  presumed  on  appeal  that  debts  were 
proved  on  the  trial  by  evidence  outside 
the  depositions.  Poole  v.  Daughdrill, 
129  Ala.  208. 

California.  —  See  Matter  of  Roach, 
139  Cal.  17,  for  a  petition  held  suffi- 
ciently to  state  the  facts.  Compare 
Baum  V.  Roper,  132  Cal.  42,  citing  Den- 
nis V.  Winter,  63  Cal.  16,  cited  in  the 
original  note. 

Indiana.  —  See  Fry  v»  Lawson,  32 
Ind.  App.  364. 

Maine.  —  Snow,  Appellant,  96  Me. 
570. 

Pennsylvania.  —  See  O'Brian  v,  Wig- 
gins, 14  Pa.  Super.  Ct.  37. 

Washington.  —  See  Wallace  v.  Grant, 
27  Wash.  130. 

6S6.  1.  Neville  v.  Kenney,  125  Ala. 
149;  Adams  v.  Adams,  113  Ga.  824; 
Bradley  v.  Drone,  187  111.  175.  See  also 
Haaf's  Interdiction,  52  La.  Ann.  249; 
Stacks  V.  Crawford,  63  Neb.  662. 

8.    See  Matter  of  Levy,  141  Cal.  639. 

8.  See  Matter  of  Ibert,  48  N.  Y.  App. 
Div.  510. 


Haight  V,  Hayes,  (Neb.  1902)  92  N.  W. 
Rep.  297,  following  McClay  v.  Fox- 
worthy,  18  Neb.  298,  stated  in  the  orig- 
inal note. 

S90«  1.  Holmes  v.  Columbia  Nat. 
Bank,  (Neb.  1903)  97  N.  W.  Rep.  26; 
Mott  V.  Ft.  Edward  Water  Works  Co., 
79  N.  Y.  App.  Div.  179;  Morris  v. 
House,  125  N.  Car.  550.  See  also  Robb 
V,  Ho  Well,  180  111.  177;  AUsop  v.  De- 
posit Bank,  (Ky.  1902)  69  S.  W.  Rep. 
X102. 

8.  Williams  v.  O'Neal,  119  Ga.  17s; 
Cassell  V.  Joseph,  184  111.  378;  Hadley 
V.  Bourdeaux,  90  Minn.  177.  See  also 
McNew  V,  Martin,  (Ky.  190 1)  60  S.  W. 
Rep.  412. 

3.  Neville  v,  Kenney,  125  Ala.  149; 
Fussell  V.  Dennard,  118  Ga.  270;  Mc- 
Cormick  v.  Skelly,  201  Pa.  St.  184.  See 
also  Hughes  v,  Treadaway,  116  Ga.  663. 

Ml*  8.  Compare  Grant  v,  Noel,  x  18 
Ga.  258,  holding  that  no  notice  by  the 
objector  to  any  of  the  other  heirs  is 
necessary,  the  only  issue  being  whether 
the  ordinary  shall  g^ant.  the  order  to 
sell;  Irwin  v.  Flynn,  no  La.  829,  hold- 
ing that  the  heirs  are  not  entitled  to 
notice  in  proceedings  to  sell  property 
to  pay  debts. 

S.  Young  V.  Downey,  150  Mo.  317. 

7.  Hew  York.  —  Matter  of  (xeorgi,  44 
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891.    d.  Sufficiency  of  Notice  —  luthod  and  Pwiod  of  hoOm. 

—  See  note  8. 

SilJB.    See  note  i.  • 

AddreM.  —  See  note  3. 
SubttantiTa  Part  of  Hotiee.  —  See  note  4. 
893,     SotyIoo  of  Hotioe.  —  See  note  2. 

9.  Hearing  on  Application  —  a.  Who  May  and  Who 
May  Not  Contest  Application.  —  See  notes  7,  8. 

894,    b.  Appointment  of  Guardian  ad  Litem  for  In- 
fants. —  See  note  5. 
89tl.    c.  Pleadings  Subsequent  to  Application  —  what 

WpXnoL  9i  Pleading  la  FoUowed.  —  See  note  2. 

d.  Proof  of  Claims  and  of  Necessity  of  Sale  — 

(i)  In  General.  —  See  note  4. 
896*    See  notes  i,  2. 


N.  Y.  App.  Div.  180,  affirmed  i6a  N.  Y. 
660. 

801  •  8.  Matter  of  Leonis,  138  Cal. 
194;  Matter  of  Georgi,  44  N.  Y.  App. 
Div.  180,  aMrmed  162  N.  Y.  660. 

893.  1.  Bffeet  of  CnratiTO  SUtuta.  — 
Haight  V.  Hayes,  (Neb.  1902)  92  N.  W. 
Rep.  297. 

S.  AJaiendmant  cures  a  failure  to  state 
the  Christian  and  individual  names  of 
parties.  Matter  of  Georgi,  (Surrogate 
Ct.)  35  Misc.  (N.  Y.)  68s. 

4.  ttgnatnre.  —  A  notice  in  the  usual 
form  is  not  invalid  because  not  signed 
by  the  commissioner.  Allsop  v.  Deposit 
Bank,  (Ky.  1902)  69  S.  W.  Rep.  1103. 


895.  8.  See  Finch  v,  Du  Bignon, 
Z17  Ga.  1x3,  holding  that  where  an  ad- 
ministrator applies  for  leave  to  sell 
land,  averring  that  the  sale  is  necessary 
for  the  payment  of  debts  and  for  dis- 
tribution, it  is  error  to  strike,  on  de- 
murrer, a  ground  of  caveat  filed  by  the 
heirs  at  law,  denying  in  distinct  terms 
that  any  necessity  for  the  sale  exists 
for  either  of  the  purposes  set  forth  in 
the  application;  Taylor  v,  Stephens, 
(Ind.  App.  1904)  72  N.  £.  Rep.  609, 
holding  that  the  petition  may  be  tested 
by  demurrer  for  want  of  facts. 

In  California.  —  Matter  of  Levy, 
141     Cal.     639,     following     Silverman 


803.    8.  As  to  Soffloianey  of  Senriee  of    v.  Cnindelfinger,  82  Cal.  548,  stated  in 


Prooeoa  on  Infanta,  see  Bradley  v.  Drone, 
187  111.  17s;  Heppe  V,  Szczepanski,  209 
111.  88;  McNew  v.  Martin,  (Ky.  1901) 
60  S.  W.  Rep.  4x2;  Allsop  V.  Deposit 
Bank,  (Ky.  X902)  69  S.  W.  Rep.  xxo2; 
Young  V.  Downey,  150  Mo.  317;  Holmes 
V,  Columbia  Nat.  Bank,  (Neb.  X903)  97 
N.  W.  Rep.  26 ;  Melcher  v.  Schluter, 
(Neb.  X904)  98  N.  W.  Rep.  X082. 

7.  In  Georgia  any  one  or  more  heirs 
of  a  deceased  person  may  object  to  an 
application  filed  by  his  administrator  to 
sell  lands  of  the  estate.  Grant  v.  Noel, 
118  Ga.  258. 

XTnder  the  Kew  York  Code  the  right  to 
intervene  and  answer  is  given  only  to 


the  original  note.  And  see  Matter  of 
Heydenfeldt,  127  Cal.  456. 

4.  In  Alabama.  —  Henley  v.  Johnston, 
X34  Ala.  646,  following  Meadows  v. 
Meadows,  78  .Ala.  240,  stated  in  the 
original  note. 

Where  it  is  shown  by  depositions  that 
the  estate  owns  no  personalty,  it  will 
be  presumed,  in  the  absence  of  a  bill 
of  exceptions  or  other  thing  in  the 
record  to  the  contrary,  that  debts  were 
proved  on  the  trial  by  evidence  outside 
the  depositions.  Poole  v.  Daughdrill, 
129  Ala.  208;  Miller  v.  Mayer,  124  Ala. 

434. 
Surrogate's  Jnriadiotion  in  Hew  York  ^ 


the  husband,  wife,  heirs,  devisees,  and    Beference.  —  Under  Code  Civ.   Pro.   N. 


persons  claiming  under  them,  and  a 
creditor  has  no  such  right.  Matter  of 
Campbell,  66  N.  Y.  App.  Div.  478. 

8.  Newell  v.  Johns,  128  Ala.  584. 

804.  6.  Neville  v.  Kenney,  125  Ala. 
149.  See  also  Rice  v.  Bolton,  (Iowa 
S904)  100  N.  W.  Rep.  634. 


Y.,  9  2546,  the  surrogate  has  power  to 
appoint  a  referee  to  take  and  report 
evidence  upon  the  facts.  Matter  of 
Walker,   (Surrogate  Ct.)   43  Misc.   (N. 

Y.)  475. 

806.     1.   Black  v.    Elliott,   63   Kan. 
2X1 ;  Erck  v.  Erck,  107  Tenn.  77. 
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S97,  (2)  Collateral  Attack  far  Want  of  Proof .  —  See  note  3. 

898.  /.  Continuances  or  Adjournments.  —  See  note  6. 

8#9.  10.  Order  of  Sale  —  a.  Necessity  of  Order.  —  See 

note  3. 

note  4. 

c.  Contents  of  Ordei^  —  (i)  Findings  or  Recitals  — 

VtUily  on  Oollat«nl  Ana«k.  —  See  note  5. 

900.  See  note  i . 

901.  (2^  Description  of  Property  to  Be  Sold.  —  See  note  2. 


b.  Conformity   to  Prayer   in    Petition,  —  See 


Directing  Who  Shall  Sell.  —  See  note  I. 
d.  Entry  of  Order.  —  See  note  5. 
/.   Amendment,  Vacation,  or   Modification  — 

Vttne  pro  Tvae  Am«adm«Ati.  —  See  note  6. 
904.     TMfttioii  of  Ordor.  —  See  note  6. 

•OS.   /.  Appeals,  Certiorari,  and  Action  to  Review 

—  Appooli.  —  See  notes  i ,  2,  4. 
906.    11.  Bond.  —  See  note  4. 

806.     2.  Black  v.   Elliott,  63   Kan.  intestate,  granted  by  a  judge  sitting  at 

211 ;  Lutton's  Estate,  10  Kulp  (Pa.)  i6z.  chambers,  must  be  filed  in  the  office  of 

S97«    S.   Rogers  v.  Dickey,  117  Ga.  the  derk  of  the  District  Court  of  the 

819;   Grubb  V.   Galloway,   203   Pa.   St.  county  in  which  letters  of  administra- 

236.     See  also  Covington  v.  Cbamblin,  tion  are  issued,  before  the  administra- 

156  Mo.  574.  tor  is  authorized  to  sell. 

698.    6.   See  Miller  v,  Mayer,   124  6.  See  Palmer  v.  Terwilliger,  95  N.  Y. 

Ala.  434.  App.  Div.  35* 

889.    S.   See    Hoyorka    v,    Havlik,  904.    6.  Compare      Strickland      v, 

(Neb.  1903)  93  N.  W.  Rep.  990.  Strickland,  129  N.  Car.  84. 

4.  See  Komegay  v.  Mayer,  135  Ala.  99ft.     1.    New  York  L.  Ins.  Co.  9. 

141.  Brown,  (Colo.  1904)  76  Pac.  Rep.  799; 

6.  See  Phillips  tr.  Phillips,  13  S.  Dak.  Watkins  v.  Lewis,  153  Ind.  648;  Han- 

231 ;  Rice  v.  Bolton,   (Iowa  1904)   100  son  v.  Ingwaldson,  77  Minn.  533. 

N.  W.  Rep.  634.  8.  Order  Bailing  Ltave  Appealable.  — 

As  to  Bedtals  of  Seryiee  of  Hotiee  by  See  Smith's  Estate.  43  Oregon  595. 

Pablieation   or    Otherwise,    see    Cassell  Certiorari  WiU  Hot  Lie  in  Minnesota. 

V.     Joseph,     184     III.     378;     Bradley  Dee  r.  Wilson,  91  Minn.  115. 

V.  Drone,  187  111.  175;  Heppe  v.  Szcze-  4.  A  Bona  Fide  Creditor  may  appeal, 

pansld,  209  111.  88 ;  Mott  v.  Ft.  Edward  but  where  the  record  fails  to  show  that 

Water  Works  Co.,  79  N.  Y.  App.  Div.  the  appellant  sustained  that  relation  the 

179.  appeal   will   be  dismissed.     Redman  v. 

999.    1.  Preramption  that  Order  Based  Adams,  88  Mo.  App.  534. 

on  BTidenee  of  Keoeislty.  —  See  Phillips  An  Admlniitrator  has  an  appealable  in- 

V,  James.  115  Ga.  425.  terest  in  an  order  denying  him  license 

991.    S.  Maxim  Id Certnm Sit, Etc.—  to  sell  the  real  property.     Smith's  Es- 

Smith  V.  Barr,  83  Minn.  354.  tate,  43  Oregon  595. 

999.    1.  An  Order  Directing  a  Sale  A  Widow  Is  Hot  a  Veoessary  or  Proper 

throngh  a  Beoeiyer  is  unauthorized  in  the  Party    to  an  appeal  from  an  order  to 

absence  of  a  showing  of  unfitness  on  sell   the   decedent's  real   estate  to  itay 

the  part  of  the  executor,  who  is  the  debts.     Smith's  Estate,  43  Oregon  595. 

proper  party.    Holly  v.  Gibbons,  176  N.  996.    4.    Sharpley  v.  Plant,  79  Miss. 

Y.  520.  175. 

993.    6.   Veeder    v.    McKinley-Lan-  Action  on  Bond.  —  As  to  the  service 

ning  L.  &  T.  Co.,  61   Neb.  892,  hold-  of  summons  in  an  action  on  the  bond 

ing  that  an  order  or  license  to  an  ad-  see  Byers  v.  Hay,  9  Pa.  Dist.  502. 

ministrator   to   sell   real   estate   of   an  An  action  on  an  executor's  bond  it 
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907.  See  note  i. 

908.  13.  Beport  of  Sale — EfEiet  of  imguUriUei.  —  See  note  4. 
14.  Confirmation  or  Vacation  of  Sale  —  a.  Necessity  of 

Confirmation.  —  See  note  7. 
•  900,    See  notes  i,  3. 

•10.    c.  Discretion  to  Confirm  or  Vacate  and  Grounds 
FOR  Its  Exercise  —  in  o«iierai.  —  See  note  2. 

OroandB  for  Vacating  or  Bofoiing  Conflrmation.  —  See  notes  4,  5f  6* 

013.    d.  Order  Confirming  or  Vacating  —  conoindyonoM 
of  Boduu.  —  See  note  5. 
013.    e.  Vacating  Order  of  Confirmation.  —  See  notes 


2,3- 
014. 


/.  Appeals.  —  See  notes  4,  5. 

See  note  2. 

16.  Order  of  Besale.  —  See  note  4. 


not  a  prerequisite  to  a  suit  on  the  bond 
for  a  sale  of  real  estate.  White  v. 
Scbaberg,  X31  Mich.  319. 

A  Bale  under  a  Power  conferred  by  the 
will  is  not  within  the  provisions  of  a 
statute  requiring  bond  before  sale  by 
order  of  court.  Bradt  v.  Hodgdon,  94 
Me.  559. 

90^7*  1.  Frothingham  v.  Petty,  197 
lU.  418;  Hughes  V.  Goodale,  26  Mont. 

93. 

Contra.  —  Snow  v.  Russell,  93  Me. 
362. 

Irregnlarity  in  Bond.  —  Approval  of 
the  bond  by  the  clerk  has  been  held 
not  to  invalidate  the  sale  on  collateral 
attack  under  the  Nebraska  statute.  Mel- 
cher  V.  Schluter,  (Neb.  1904)  98  N.  W. 
Rep.  1 08 J. 

9M.    4.   Custer  v.  Holler,  160  Ind. 

505. 

7.  Culli   V.   House,    133    Ala.    304- 
INMI.    1.   Jo3mer  v.  Futrell,   136  N. 

Car.  301. 

8.  Morris  V.  House,  135  N.  Car.  550, 
following  Sledge  v.  Elliott,  116  N.  Car. 
713.  stated  in  the  original  note. 

910.  8.  See  Thomas's  Estate,  11 
Pa.  Dist.  290. 

4.  Costigan  v,  Truesdell,  (Ky.  1904) 
83  S.  W.  Rep.  98;  Behring's  Es- 
tate, 31  Pittsb.  Leg.  J.  N.  S.  (Pa.) 
156.  Compare  James  v.  Nease,  (Tex. 
Civ.  App.  1902)  69  S.  W.  Rep.  no. 

5.  Ryan  v,  Wilson,  64  N.  J.  Eq. 
797,  holding  that  the  court  should 
withhold  confirmation  and  order  a  re- 
sale if  the  bid  reported  is  far  below 
the  estimated  value  of  the  property  and 
the  property  wns  not  offered  for  sale 
in  a  manner  which,  in  view  of  all  the 


known  circumstances,  seemed  likely  to 
bring  the  best  price;  Metz's  Estate,  14 
York  Leg.  Rec-  (Pa.)  136,  where  a 
bond  was  given  by  an  exceptant  for  an 
increased  bid  at  the  next  sale. 

6.  Matter  of  Leonis,  138  CaL  194. 

013.  S.  See  Smith  v.  Huffman,  132 
N.  Car.  600. 

913*  2.  See  Hanson  v,  Ingwaldson, 
77  Minn.  533. 

8.  After  Expiration  of  Term.  —  Matter 
of  Leonis,  138  Cal.  194,  follow- 
ing State  V.  Probate  Ct.,  33  Minn.  94, 
stated  in  the  original  note. 

4.  In  re  Divine,  (N^  J.  1900)  46 
Atl.  Rep.  649;  James  v.  Nease,  (Tex. 
Civ.  App.  1902)  69  S.  W.  Rep.  no 
(confirmation  of  sale  set  aside  on 
ground  of  inadequacy  of  price  and  costs 
taxed  against  estate). 

Stay  of  Decree  of  Conflrmation  Pending 
Appeal.  —  See  Tyndale  v,  Stanwood, 
186  Mass.  59. 

6.  Matter  of  Leonis,  138  Cal.  194. 
Compare  Matter  of  Richards,  139  Cal. 
72. 

914.  2.  Parties  Amieved  —  Appeal 
from  Order  of  Confirmation,  —  In  re 
Divine,  (N.  J.  1900)  46  Atl.  Rep.  649, 
holding  that  a  devisee  may  appeal  from 
an  order  confirming  a  sale  of  property 
to  poor  advantage. 

Appeal  from  Order  Vacating  Sale  or 
Refusing  Confirmation.  —  Matter  of 
Leonis,  138  Cal.  194  (appeal  by  pur- 
chaser). 

4.  Thomas  v.  Caldwell,  136  Ala. 
518;  McBride's  Estate,  9  Pa.  Dist. 
316,  23  Pa.  Co.  Ct.  544.  See  also  Ryan 
V.  Wilson,  64  N.  J.  Eq.  797. 

An  Order  of  Besale  Will  Hot  Be  DIa. 
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917. 
918. 
919. 


914.  16.  Bemedy  Againit  Delinquent  Pnrehaser  —  a.  Resale 
AND  Action  for  Deficiency  —  BMaie  at  Udder's  niik.  —  See 
note  5. 

See  notes  i,  2. 

17.  Execution  of  Deed  under  Order  of  Court.  —  See  note  8. 

18.  Disposition  of  Proceeds  of  Sale.  —  See  notes  2,  4. 
See  notes  i,  2. 

19.  Bills  in  Equity  to  Set  Aside  Sales  — a.  For  Irregu- 
larities OR  Want  of  Jurisdiction.  —  See  notes  5, 6. 

990.  See  note  i. 

b.  For  Fraud  in  Fact.  —  See  notes  3,  4. 

991.  c.  For  Fraud  in  Law  — Purchase  by  Executor 
or  Administrator  —  if  sisoator  «r  idmiBiftntor  pv^nIimm.  —  See 
notes  5,  6,  7, 

See  notes  i,  2,  3. 
See  note  2. 


torbed  on  AppMl  unless  it  discloses  an 
abase  of  discretion  unjustly  injurious 
to  a  party  in  interest.  In  re  Parker, 
(Neb.  1904)  loi  N.  W.  Rep.  233. 

914.  6.  Thomas  v.  Caldwell,  136 
Ala.  5x8- 

91ft.  1.  Thomas  v.  Caldwell,  136 
Ala.  518,  following  Howison  v,  Oakley, 
118  Ala.  237,  stated  in  the  original  note. 

5.  Thomas  v.  Caldwell,  136  Ala.  518; 
Phillips  V.  James,  115  Ga.  425. 

917.  S.  7or  Oroniids  for  Sefniing  a 
PotitiOB  to  Ezoonto  a  Dood,  see  Cobleigh's 
Estate,  23  Pa.  Super.  Ct.  271. 

91 8.  S.  See  Mackin  v.  Hobbs,  116 
Wis.  538. 

4.  Matter  of  Summers,  (Surrogate 
Ct.)  37  Misc.  (N.  Y.)  575.  See 
also  Powell  v,  Harrison,  88  N.  Y.  App. 
Div.   228. 

919.  1.  Matter  of  McKay,  (Surro- 
gate Ct.)  37  Misc.  (N.  Y.)  590;  Ra- 
leigh's Estate,  206  Pa.  St.  451. 

As  to  the  Authority  of  the  Snrrogate'i 
Court  in  New  York  to  distribute  the  sur- 
plus arising  from  the  sale  of  real  es- 
tate, see  Early  v,  Kom,  (Supm.  Ct.  Spec. 
T.)  89  N.  Y.  Supp.  392.  See  also  the 
title  Partition. 

8.  Cochrane's  Estate,  202  Pa.  St.  415. 

6.  Snow   V,    Russell,    93    Me.   362. 
6.   Neville  v,  Kenney,   125   Ala.    149. 

See  also  Blevins  v.  Case,  66  Ark.  416. 

990.  1.  Snow  V.  Russell,  93  Me. 
362. 

5.  McAdow  V,  Boten,  67  Kan.  136. 
4.  Belief  May  bo  Banrod  by  Laches.  — 

Griffin  V.  Caldwell,  (Ark.  1904)  81  S. 
W.  Rep.  611 :  Mason  v.  Odum,  210  111. 


471;  Eames  v.  Manly.  (C.  C.  A.)  117 
Fed.  Rep.  387. 

991.  5.  Word  v,  Davis,  107  Ga. 
780,  holding  such  sale  to  be  voidable  at 
the  instance  of  legatees;  Moore  v. 
Carey,  116  Ga.  28;  Stickel  v.  Crane,  189 
111.  211 ;  Mason  v,  Odum,  210  III.  471 ; 
Phillips  V,  Love,  57  Kan.  828;  Shella- 
hamer  v.  Wade,  25  Pa.  Co.  Ct.  252; 
Littell  V.  Hackley,  (C.  C.  A.)  126  Fed. 
Rep.  309.  See  also  Veeder  v.  McKin- 
ley-Lanning  L.  &  T.  Co.,  61  Neb.  892. 

6.  Phillips  V,  Love,  57  Kan.  828. 

7.  Miller  v.  Rich,  204  III.  444 ;  Veeder 
V.  McKinley-Lanning  L.  &  T.  Co.,  61 
Neb.  892.  See  also  Woodward  v.  Cur- 
tis, 10  Ohio  Cir.  Dec.  400. 

999.  1.  Laoheo.  —  Cottingham  v. 
Moore,  128  Ala.  209  (delay  of  twenty 
years  held  to  be  laches) ;  Word  v, 
Davis,  107  Ga.  780;  Lowery  v.  Idleson, 
117  Ga.  778;  Griffin  v.  Stephens,  119 
Ga.  138;  Mason  v.  Odum,  210  111.  471; 
Cole  V.  Boyd,  (Neb.  1903)  93  N.  W. 
Rep.  1003  (time  held  to  be  unreasona- 
ble) ;  Fennell  v.  Loague,  107  Tenn. 
239  (holding  the  delay  to  be  unreasona- 
ble). 

2.  Batiflcation.  —  See  Stickel  v. 
Crane,  189  III.  211;  Baldwin  v,  Dalton, 
168  Mo.  20. 

S.  Charaeter  of  Belief.  —  See  Pirkle 
V,  Cooper,  113  Ga.  828;  Lowery  9.  Idle- 
son,  117  Ga.  778;  Stickel  v.  Crane,  189 
111.  21  t;  Miller  v.  Rich,  204  111.  444; 
Cole  V.  Boyd,  (Neb.  1903)  93  N.  W. 
Rep.   1003. 

993.  2.  Venable  v.  Veal,  T12  Ga. 
677;  Moore  v,  Carey,  116  Ga.  28. 
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933.    FartiM.  —  See  note  3. 

994.    20.  Collateral  Attack  on  Validity  of  Sale  —  a.  Want  of 

Jurisdiction.  —  See  note  i. 
935.    b.  Errors  or  Irregularities  —  Anttoedrat  to  ord«r  of 

Bale.  —  See  note  3. 

937.     In  Sxoontion  of  Order  of  Sale. —  See  notes  4,  5. 

998.  21.  Curative  Statutes  and  Statntea  of  Limitationa  —  Onra- 
tive  Statatea.  —  See  note  7. 

999.  SUtatee  of  limitatioiii.  —  See  note  I . 

Vin.    HOBTGAOE     OB     LSASE     OF  BBAL    BSTATB    VVDBB 
Obdsb  of  Coubt  —  In  General.  —  See  notes  3,  4,  5,  6,  7,  9. 


IMI3.    8.  Penons  Hot  Intereeted  in  the 

Eitate  have  no  standing  to  complain. 
Shellahamer  v.  Wade,  as  Pa.  Co.  Ct. 
352. 

934.  1.  Reddick  v.  Long,  124  Ala. 
260;  Covington  v.  Chamblin,  156  Mo. 
574:  Roberts  v.  Thomason,  174  Mo. 
378;  Murray  v.  Southerland,  125  N. 
Car.  175.  But  see  Clark  v.  Rossier, 
(Idaho  1904)  78  Pac.  Rep.  358,  over- 
ruling Ethel  1  V.  Nichols,  x  Idaho  741, 
cited  in  the  original  note,  and  holding 
that  the  orders  and  judgments  of  pro- 
bate courts  in  all  matters  of  probate, 
settlement,  and  appointment  of  guard- 
ians are  not  subject  to  collateral  at- 
tack. 

91i5.  8.  Alabama, —  Neville  v.  Ken- 
ney,  125  Ala.  149* 

California,  —  Baum  v.  Roper,  132 
Cal.  42. 

Georgia,  —  Stuckey  v,  Watkins,  112 
Ga.  268. 

Illinois.  —  Bradley  v.  Drone,  187  111. 
175 ;  Frothingham  v.  Petty,  197  111.  418; 
Reinhardt  v.  Seaman,  208  111.  448. 

Indiana,  —  Armstrong  v,  Hufty,  (Ind. 
1899)  55  N.  £.  Rep.  443.  See  also 
Watkins  v,  Lewis,  153  Ind.  648. 

Iowa.  —  Rice  v.  Bolton,  (Iowa  1904) 
xoo  N.  W.  Rep.  634. 

Louisiana.  —  Irwin  v,  Flynn,  no  La. 
829.  See  also  Haaf's  Interdiction,  52 
La.  Ann.   249. 

Minnesota.  —  Smith  v.  Barr,  83 
Minn.   354;    Deppe  v.  Ford,  89   Minn. 

253. 
Missouri.  —  Covington    v,    Chamblin, 

156  Mo.  S74. 


125  N.  Car.  S50.     See  also  Murray  v. 
Southerland,  125  N.  Car.  175. 

Oregon.  —  Lawrey  v.  Sterling,  41  Ore- 
gon 518. 

Texas.  —  Boslet  v.  Thomas,  (Tex. 
Civ.  App.  1904)  80  S.  W.  Rep.  115. 

United  States.  —  Davis  v.  Martin,  (C. 
C.  A.)  113  Fed.  Rep.  6. 

937.  4.  Fussdl  V.  Dennard,  xiSGa. 
270. 

6.  Fussell  V.  Dennard,  iz8  Ga.  270. 

99§.  7.  Veeder  v.  McKinley-Lan- 
ning  L.  &  T.  Co.,  6x  Neb.  892;  Haight 
V.  Hayes,  (Neb.  1902)  92  N.  W.  Rep. 
297. 

939.  1.  Armstrong  v.  Hufty,  (Ind. 
1899)  55  N.  E.  Rep.  443. 

8.  Clark  v.  Rossier,  (Idaho  1904) 
78  Pac.  Rep.  358. 

In  KonUna  the  District  Court  ia 
vested  with  the  power  to  authorize  ex- 
ecutors to  lease.  State  v.  Second  Ju- 
dicial Dist.  Ct.,  24  Mont.  i. 

4.  Court  Oaanot  Lease  Sua  Iponto.  — 
State  V.  Second  Judicial  Dist.  Ct.,  24 
Mont.  I. 

Petition  to  Leaee  Mnat  Be  Yerifled.  — 
State  V.  Second  Judicial  Dist.  Ct.,  24 
Mont.  X. 

6.  Votiee  to  Partiea  Intereateda  ia 
necessary  to  a  valid  order  to  lease. 
State  V.  Second  Judicial  Dist.  Ct.,  24 
Mont.  I. 

e.  See  Corbett's  Estate,  10  Pa.  Dist. 

59- 

7.  Ae  to  Beqniflitea  of  the  Order  see  Fast 
V.  Steele,  127  Cal.  202;  Stambach  v. 
Emerson,  139  Cal.  282. 

As  to  the  Power  of  the  Govrt  to  Modify 


Nebraska.  —  Haight  v.  Hayes,   (Neb.  or  Bevoke  a  lease,  see  State  v.  Second 

1902)  92  N.  W.  Rep.  297.  Judicial  Dist.  Ct.,  24  Mont.  i. 

New    York.  —  Mott    v.    Ft.    Edward  Oral  IHreotiono  of  Jndge  —  BflM  oa 

Waterworks  Co.,   79   N.  Y.  App.  Div.  Kortgagee'i     Blghto.    —  See    Fast    r. 

179.  Steele,  127  Cal.  202. 

North  Carolina.  —  Morris  v.   House,  9.  Form  of  InatnuBoat.  —  Ste  Fast  v. 
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9SO.     AfpMOaMlily  «f  Ord«.  —  See  note  i. 

EL  Balm  or  Pibsoval  Pbofibtt  nrsis  Osdsb  or 

COVBT.  —  See  note  4. 

Z.   CovrutMATiov    or  Saisi   uvssb   Iibtakistaxt 

PowsB.  —  See  note  6. 

939.  XI  AuowAVCB  TO  Widow  ob  Famut  —  8.  Proceedings 
to  Obtain  Allowance  —  a.  In  General  —  Various  Methods  of 
Procedure  —  B7  Meetion  or  AppniMmMit.  —  See  note  i. 

934.  c.  Parties  — (i)  By  Whom  Application  Should  Be 
Made.  —  See  note  2. 

BMkth  of  widow  ^-  SorriTel  of  Bight.  —  See  note  3. 

939.     (2)  To  Whom  Application  Should  Be  Made.  —  See  note  i . 

936.  d.  Time  of  Application  —  PftrtioaUr  ohoo — AppUoatioa 

Oxmatod  or  Boftuod.  —  See  note  4. 

937.  e.  Form  and  Contents  of  Petition.  —  See  note  2. 

938.  /  Notice  of  Application.  —  See  note  i. 

939.  g.  Appraisement  and  Report — rorm  of  Boport.  —  See 
notes  4»  5. 


Steele,  1J7  Cal.  aoa,  as  to  compliance 
of  the  mortgagee  with  the  order  in  re- 
gard to  the  date  of  payment 

990.  1.  Fast  V.  Steele,  127  CaL 
joa.  Comparg  Tuohy's  Estate,  J3  Mont 
305,  wherein  an  authorizing  of  a  lease 
was  held  not  appealable  under  the  Mon- 
tana Code. 

4.  Whoro  Adninlftrator  Fudiasoi  at 
Bis  Own  8alo  the  decree  confirming  such 
sale  is  conclusive  on  the  parties,  nor 
will  it  be  set  aside  in  equity  on  the 
ground  of  fraud  after  laches  for  fifteen 
years  with  knowledge  of  the  fraud. 
Shelby  v,  Creighton,  65  Neb.  485. 

e.  See  Matter  of  Wickersham,  139 
Cal.  65a,  wherein  the  grounds  set  up 
were  held  to  be  insufficient  to  prevent 
confirmation ;  Goodell  v.  Sanford,  (Mont. 
1904)  77  Pac.  Rep.  52a,  holding  con- 
firmation necessary  to  confer  title. 

•39*  1.  Bsosptlonal  Oasos— Appralso- 
mont  Unaiosiiary.  —  Where  a  widow 
claims  in  cash  and  there  is  not  suffi- 
cient cash  at  the  decedent's  death,  nor 
at  the  time  of  her  claim,  she  will  be 
restricted  to  the  cash  on  hand  at  the 
time  when  her  claim  was  made.  Sny- 
der's Estate,  I  a  Pa.  Dist.  536. 

934.  t.  What  Xiiior  Must  Show.— 
Where  a  year's  support  has  been  set 
aside  jointly  for  a  widow  and  her  minor 
son  out  of  the  estate  of  the  deceased 
Irasband  and  father,  the  widow  repre- 
sents the  minor,  and  the  latter  cannot 
file  an  independent  intervention  for  the 
purpose  of  securing  the  payment  of  the 


judgment  for  the  year's  support,  without 
showing  that  the  widow  has  failed  or 
neglected  to  intervene  or  that  she  is 
in  collusion  with  other  creditors,  or  set- 
ting up  some  other  equitable  reason. 
Ferris  v.  Van  Ingen,  no  Ga.  loa. 

S.  Bardwell  v.  Edwards,  1x7  Ga.  824; 
Welch  V,  Collier,  27  Ind.  App.  50a. 

935.  1.  Dickinson  v.  Henderson, 
122  Mich.  583. 

936.  4.  Massaehnsotts. —  An  appli- 
cation after  a  delay  of  eighteen  months 
caused  by  negotiations  between  the 
widow  and  the  heirs  for  a  compromise 
is  timely.    Welch  v.  Welch,  181  Mass. 

In  Ponnsylvaala  a  claim  for  an  allow- 
ance filed  less  than  a  year  after  letters 
granted,  where  no  costs  had  accrued 
and  no  one  was  injured  thereby,  was 
held  to  be  timely.  Merion  Title,  etc., 
Co.  V.  Stadelman,  12  Pa.  Dist.  641. 

937.  8.  Immatorial  Yariance. —  The 
fact  that  the  petition  for  an  allowance 
charged  that  the  husband  died  intes- 
tate where  in  reality  he  died  testate  is 
immaterial,  as  the  statutory  right  to  an 
allowance  does  not  depend  on  the  hus- 
band's testacy  or  intestacy.  Busby  v. 
Busby,  120  Iowa  536. 

938.  1.  Wood  V.  Brown,  (Ga. 
1904)  49  S.  E.  Rep.  295. 

939.  4.  ror  Bzamplss  of  Sofleloiit 
Basoriptioas  see  Allen  v.  Lindsey,  1x3 
Ga.  521;  Smith  v.  Smith,  xia  Ga.  351; 
Vaughn  v.  Fitzgerald,  xia  Ga.  517. 

5.   See  Allen  v.  Lindsey,  1x3  Ga.  $21, 
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989,    h.  Hearing  on  Petition  or  Appraisers'  Report 

—  Hearing  on  Appraiitrt'  Report  —  See  notes  8,  9. 

940.  See  note  2. 

I.  Order  Granting  or  Refusing  Allowance  — 
(i)  In  General.  —  See  note  3. 

Order  Direoting  Pnyment  in  Initalmenti.  —  See  note  5* 

941,  (3)  Signature  and  Entry  of  Order.  —  See  note  2. 

(4)  Conclusiveness  of  Order  —  Collateral  Attack.  —  See 


note  3* 
949. 
94S. 


See  note  i. 

8.  Appeal  from  Order  Granting  or  Beftising  Allowance  — 
a.  In  General.  —  See  note  5. 

945,    c.  Time   for  Taking  Appeal  —  Peuuon  for  leaTo  to 
Appeal.  —  See  note  4. 

e.  Hearing  in  Appellate  Court  — what   auMtioae 

Are  Open,  —  See  note  6. 


939.  8.  Jackson  v.  Warthen,  no 
Ga.  812;  Mulherin  v.  Kennedy,  120  Ga. 
X080. 

9.  In  Georgia.  —  Jackson  v»  Warthen, 
no  Ga.  812,  following  Parks  v.  John- 
son, 79  Ga.  567,  stated  in  the  original 
note. 

940.  S.  Smithv.  Smith,  115  Ga.  692. 
8.   Veoeesity    of   Order.  —  Under  the 

Michigan  statute  providing  that  if  the 
inventory  of  an  intestate  shows  that  it 
does  not  exceed  in  value  one  hundred 
and  fifty  dollars  over  and  above  the 
allowances  to  the  widow,  the  probate 
court  may,  by  a  decree  for  that  purpose 
assign  the  entire  estate  for  her  use  and 
support,  she  acquires  no  property  rights 
in  such  residue  until  the  proper  order 
is  made  by  the  probate  court.  Stanton 
r.  Foster,  122  Mich.  219. 

6.  Orden  Limiting  Duration  of  AUow- 
anee.  —  Matter  of  Bell,  142  Cal.  97, 
following  Matter  of  Lux,  zoo  CaL  593, 
stated  in  the  original  note.  See  also 
Crew  V.  Pratt,  119  Cal.  131. 

94 1  •  8.  A  Kemorandnm  on  the  Jndge't 
Doeket,  in  the  words  "Widow  allowed 
net  income  for  support/'  does  not  con- 
stitute an  order,  and  cannot  be  consid- 
ered on  appeal  from  a  decree  approving 
payments  made  to  the  widow  by  the 
executor  and  trustee.  Dickinson  v. 
Henderson,  122  Mich.  583. 

Beoording  Appraisen'  Report. — The 
appraisers'  report  in  Georgia  may  be  re- 
corded by  the  ordinary  nunc  pro  tunc, 
Vaughn  v,  Fitzgerald,  112  Ga.  517. 

8.  Fulghum  V.  Fulghum,  11 1  Ga. 
635;  Stuckey  v,  Watkins,  1x2  Ga. 
a68;  Stringfellow  v.  Stringfellow,  112 


Ga.  494;  Groover  v.  Brown,  1x8  Ga. 
491;  Snyder's  Estate,  X2  Pa.  Dist.  536; 
King  V,  Battaglia,  (Tex.  Civ.  App. 
X905)  84  S.  W.  Rep.  839.  See  also 
Wood  V.  Brown,  (Ga.  X904)  49  S.  E. 
Rep.  295;  Lane  v.  Thorn,  103  111.  App. 
215. 

An  Sxeontor  Is  Estopped  to  petition  to 
have  an  order  of  allowance  set  aside 
after  a  lapse  of  two  years,  where  he 
had  timely  knowledge  of  the  order,  and 
this  would  seem  to  be  true  even  if  there 
were  fraud  in  procuring  such  order. 
Busby  V,  Busby,  120  Iowa  536. 

949.  1.  See  Merion  Title,  etc.,  Co. 
V,  Stadelman,  12  Pa.  Dist.  641. 

943.  5.  In  Georgia  —  Effect  of  Appeal. 
—  If  upon  the  trial  the  ordinary  over- 
rules the  objections  of  the  creditor,  and 
approves  the  report  of  the  appraisers, 
and  enters  a  judgment  setting  apart  the 
property  as  a  year's  support,  an  appeal 
to  the  Superior  Court,  entered  by  the 
creditor,  suspends  the  judgment,  and 
the  widow  has  no  vested  right  to  the 
property  in  fee  until  the  judgment  is 
affirmed  in  the  Superior  Court.  The 
only  effect  of  the  judgment  appealed 
from  is  to  prevent  the  alienation  of  the 
property.  Mulherin  v.  Kennedy,  120 
Ga.  1080. 

In  Miohigaa.— McDonald  v.  Holly- 
wood, 130  Mich.  69X,  citing  the  cases 
stated  in  the  original  note. 

945.  4.  See  Owen  v.  Ward,  127 
Mich.  693. 

6.  See  Matter  of  Warner,  53  N. 
Y.  App.  Div.  565.  Compare  Hill  v, 
Kalamazoo  Probate  Judge,  128  Mich. 
77,  holding  that  "  it  was  entirely  within 
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947.    4.   Aetiont   to    Enforoo    Bight    to    Allowuoo  —  a.    In 
General.  —  See  notes  i,  3. 

949.  7.  Title  to  Property  Set  Apart  —  Sal*  or  PartitloB  of  Proporty. 

—  Soe  note  i. 

950.  8.  Increaie,  Seduction^  or  Difcontiniuuiee  of  Allowance  — 
Sabsequent  Allowances.  —  See  note  6. 

931.     XU   COLLBCTIOH    OF   CLAIXB    AOAIITST   ESTATEB— 1.  By 

Proceedings  in  Probate  Conct  Generally  —  ^.  Filing  and  Docket- 
ing Claims.  — See  notes  i,  2. 
9ff9.    d.  State  MENT  OF  C  LAI  M  —  (i)  Sufficiency  of  Statement 

—  rormal  Floodiag  Vot  Vooomry.  —  See  notes  2,  3. 
993.     BaooUet  and  Doflnito  SUtomoat.  —  See  note  I. 


the  discretion  of  the  probate  court  to 
fix  an  allowance,  *  «  ♦  and  this 
court  has  no  power  to  disturb  it." 

947.  1.  Dark  v.  English,  (Tex. 
Civ.  App.  1904)  82  S.  W.  Rep.  325. 

8.  DofoDMo  to  Aetioa.  —  Fulghum  v. 
Fulghum,  HI  Ga.  635,  following  King  v. 
Johnson,  94  Ga.  665,  stated  in  the  origi- 
nal note. 

•49.  1.  Miller  v.  Miller,  105  Ga. 
306;  Howard  v.  Pope,  109  Ga.  259; 
Bardwell  v.  Edwards,  1x7  Ga.  824. 

Salo  Without  Ordor  of  Gout.  —  String- 
fellow  V.  Stringfellow,  1x2  Ga.  494. 

Mortgage.  —  A  widow  to  whom  a 
year's  support  to  herself  and  her  minor 
children  has  been  set  apart  may  law- 
fully mortgage  the  property  embraced 
therein,  for  the  purpose  of  obtaining 
the  necessaries  of  life  for  herself  and 
her  minor  children.  Allen  v.  Lindsey, 
113  Ga.  521. 

950.  B.  In  re  James,  (Neb.  1903)  97 
N.  W.  Rep.  22, 

951.  1.  SqniUbloClaimi— /n  Illinois, 
—  Strauss  v,  Phillips,  189  111.  9.  See 
also  Thomson  v.  Black,  200  111.  465; 
Deiterman  v.  Ruppel,  200  111.  199. 

In  Missouri  the  jurisdiction  of  the  - 
probate  court  reaches  the  allowance  of 
all  demands  for  the  direct  payment  of 
money,  whether  those  demands  are  legal 
or  equitable  by  nature.  Grimes  v.  Rey- 
nolds, 94  Mo.  App.  576. 

B.  Filing  with  tJio  Clark  may  be  made 
by  delivery  of  the  paper  at  his  office, 
and  his  failure  to  indorse  will  not  af- 
fect the  validity  thereof.  Conant's  Es- 
tate, 43  Oregon  530. 

Vndor  tho  South  Dakota  Statute  only 
the  claims  allowed  must  be  filed,  and 
not  those  rejected.  Saxton  v.  Mussel- 
man,  (S.  Dak.  1903)  95  N.  W.  Rep.  291. 

In  How  Jorsoy  the  claim  need  not 
be  filed  with  the  ordinaiy  before  bring- 


ing an  action  against  the  executor.  Or- 
dinary V.  Wolf  son,  65  N.  J.  L  418. 

In  niinoii  the  claimant  is  required 
to  produce  his  claim  in  writing  at  the 
term  fixed  by  the  administrator  or  ex- 
ecutor, or  to  file  a  copy  of  it  with 
the  clerk  of  the  court  afterwards  within 
the  time  fixed  by  statute.  Thomson  v. 
Black,  200  111.  465. 

droamftaneoi  KToniIng  Dolay.  —  For 
cases  in  which  the  claimant  was  held 
to  be  entitled  to  equitable  relief  under 
the  circtuistances  see  Henry  v.  Day, 
1x4  Iowa  454;  Manatt  v.  Reynolds,  X14 
Iowa  688;  State  v.  Probate  Ct.,  79 
Minn.  257 ;  Pacific  States  Sav.,  etc.,  Co. 
V.  Fox,  25  Nev.  229.  For  other  cases 
where  the  claimant  was  not  entitled  to 
relief,  see  McFarland  v,  Stewart,  109 
Iowa  561;  Matter  of  Jacob,  119  Iowa 
176;  Hawkeye  Ins.  Co.  v.  Lisker,  122 
Iowa  341 ;  Bentley  v.  Starr,  123  Iowa 
657;  Adoue  V.  Gonzales,  22  Tex.  Civ. 
App.  73 ;  Jorgenson  v.  Larson,  85  Minn. 

134. 

959.  B.  Parker  v.  Eufaula  Nat 
Bank,  X2i  Ala.  5x6,  following  Floyd  v. 
Oayton,  67  Ala.  265,  set  out  in  the 
original  note,  and  holding  that  after 
the  return  to  the  representative  of  his 
testator's  balanced  bank  book  and 
vouchers,  a  claim  by  a  bank  may  pxt>p- 
erly  be  presented  though  not  itemized; 
Borum  v.  Bell,  132  Ala.  85 ;  Shirk  v. 
Lingeman,  26  Ind.  App.  630;  Monu- 
mental Bronze  Co.  v.  Doty,  99  Mo.  App. 
195;  (joltra  V.  Penland,  42  Oregon  18; 
Chicago  University  v.  Emmert,  108 
Iowa  500:  Fitzgerald  v.  Union  Sav. 
Bank,  65  Neb.  97. 

8.  See  Thomson  v.  Black,  200  IIL 
46s,  construing  the  Illinois  statute. 

963.  1.  Thompson  v.  Orefia,  134 
Cal.  26;  Stanley  v.  Pence,  160  Ind. 
636 ;  Pence  v.  Young,  mm  Ind.  A|f)w  4^; 
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9SMt.     Prima  Fade  Cause  of  Aetion.  —  See  note  I. 
YariaiiM.  —  See  note  3. 

(2)  Amended  Statement  —  Amendments  of  8Utement.  —  See 
notes  4,  S- 

9SiS.    (3)   Verification  of  Statement  —  Btatntory  Seqaireneat,  — 
See  note  i. 


McCuUoch  V,  Smith,  24  Ind.  App.  536; 
Shirk  V,  Lingeman,  26  Ind.  App.  630; 
Christian  v.  Highlands,  32  Ind.  App. 
104. 

Prinnissory  Kote.  —  In  a  claim  on  a 
promissory  note  the  statement  need  not 
show  any  other  **  particulars "  than 
those  shown  on  the  face  of  the  note. 
Landis  v.  Woodman,  126  Cal.  454. 

For  a  sufficient  statement  of  claim 
on  a  promissory  note  not  due,  see 
Crocker- Woolworth  Nat.  Bank  v.  Carle, 
133  Cal.  409. 

As  to  what  constitutes  a  proper  state- 
ment of  a  claim  on  a  mutilated  prom- 
issory note  see  McCuUoch  v.  Smith, 
24  Ind.  App.  536. 

Where  the  claims  are  upon  notes  the 
claimant's  affidavit  stating  the  facts  re- 
quired by  statute  makes  a  prima  facie 
case.  Ponder  v,  Boaz,  (Ky.  1902)  67 
S.  W.  Rep.  833. 

COaim  Xiist  Be  in  Writing.  —  The  ad- 
ministration statutes  contemplate  that 
the  demand  must  be  evidenced  by  writ- 
ing or  reduced  to  writing,  and  have 
some  tangible  form  and  substance  to 
it.    Williams  v.  Gerber,  75  Mo.  App.  18. 

M4«  1.  Stanley  v.  Pence,  160  Ind. 
636;  McCuUoch  V.  Smith,  24  Ind.  App. 
536;  Shirk  V,  Lingeman,  26  Ind.  App. 
630;  Goltra  V.  Penland,  42  Oregon 
18. 

Aoeount.  —  See  Etchas  v.  Orena,  127 
Cal.  588 ;  Foster  v,  Shaffer,  (Miss.  1904) 
36  So.  Rep.  243;  Monumental  Bronze 
Co.  ff.  Doty,  99  Mo.  App.  195;  Fitz- 
gerald V,   Union   Sav.  Bank,  65   Neb. 

97. 

Statement  of  Promiieory  Vote.  — See 
Waltemar   v.    Schnick,    102    Mo.    App. 

133. 
8.  Parker    v,    Eufaula    Nat    Bank, 

121  Ala.  516,  holding  that  where 
a  variance  between  the  statement  of  a 
claim  filed  and  the  proof  is  merely 
an  excess  of  interest,  it  is  immaterial; 
Goltra  V,  Penland,  42  Oregon  18;  Mc- 
Donald V.  Webster,  71  Vt.  392.  Com- 
pare McCuUoch  V.  Smith,  24  Ind.  App. 
536. 
4.  See  Wright  v.  Simpson,  200  111.  56. 


6.  See  Matter  of  Turner,  128  Cal. 
388. 

055*  1.  Jnriidiotional  Beqnirement. 
— The  judgment  of  a  probate  court  al- 
lowing a  claim  against  an  estate  in  the 
form  of  a  promissory  note  is  erroneous 
where  the  claim  is  not  sworn  to,  but  is 
not  void  for  want  of  jurisdiction. 
Gutierrez  v.'SchoUe,  (N.  Mex.  1904)  78 
Pac.  Rep.  so,  overruling  Cancqr  v. 
Clancey,  7  N.  Mex.  405,  stated  in  the 
original  note. 

Affidavit  by  Agent  or  Attoniey.  —  As 

to  the  sufficiency  of  an  affidavit  by  a 
claimant's  attorney,  see  Empire  State 
Min.  Co.  V.  Mitchell,  29  Mont.  55.  See 
also  Dawson  v.  Wombles,  104  Mo.  App. 
Z72f  wherein  it  was  said  that  the  affi- 
davit was  defective  in  not  disclosing 
that  it  was  made  by  the  agent  of  the 
claimant,  but  that  the  defect  might  be 
cured  by  amendment. 

An  Amended  Statement  is  not  de- 
murrable for  want  of  an  affidavit. 
Pence  v.  Young,  22  Ind.  App.  427. 

In  Alabama  where  the  claim  is  filed 
in  the  office  of  the  judge  of  probate, 
verification  is  necessary,  but  not  where 
it  is  presented  to  the  personal  repre- 
sentative. Peevey  v.  Farmers',  etc., 
Nat.  Bank,  132  Ala.  82.  And  see  Ray- 
bum  V.  Raybum,  130  Ala.  217;  Nicho- 
las V,  Sands,  136  Ala.  267, 

In  Kentucky  claims  against  an  ex- 
ecutor as  administrator  need  not  be  ac- 
companied by  affidavit,  but  only  those 
against  the  decedent.  Crenshaw  v. 
Duff,  113  Ky.  9x2. 

In  Texas  the  affidavit  must  be  in  writ- 
ing and  signed  by  the  claimant.  An- 
derson V.  Cochran,  93  Tex.  583. 

Corporation.  —  Where  the  claim  of  a 
corporation  is  authenticated  by  the 
president  of  the  company  when  the  state 
requires  that  the  affidavit  be  made  by 
the  cashier  or  treasurer,  it  will  be  dis- 
missed.   Lanigan  v.  North,  69  Ark.  62. 

Partnership.  —  An  affidavit  attached 
to  the  claim  of  a  partnership  made  by 
one  who  does  not  show  that  he  was  a 
member  of  the  firm  is  insufficient.  Lan- 
igan V,  North,  69  Ark.  62. 
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AfidftTit.  —  See  note  3. 

Oftth  lAlnn  in  Op«B  Cout.  —  See  note  4. 

e.  Withdrawal  of  Claim  After  Filing.  —  Sec 


/.  Notice  of  Filing  of  Claim  —  (i)  Necessity  and 

Sufficiency  of  Notice  —  tnfidtaox.  —  See  note  4. 

(2)   Waiver  of  Notice.  — See  notes  7,  10. 

g.  Pleadings,  Trial,  and  Judgment  or  Order  — 

-See  note  11. 

See  note  i. 

TrUl  by  Jury.  —  See  note  2. 

Jttdgmtnt  or  Ordtr  —  ConolniiTtBWi.  —  See  note  9. 

See  notes  1,  2. 

Satry  on  Booord«  —  See  note  5. 


Tliftdingi. 
957. 


•98. 


A  Copy  ^  ^^  AAdftTit  does  not  meet 
the  statutory  requirements  that  an  orig- 
inal affidavit  be  presented.  Ash  v. 
Clark,  32  Wash.  390. 

Otjoot  of  AiAdftTit.  —  See  Osborne  v. 
Parker,  66  N.  Y.  App.  Div.  27T, 

955.  8.  Griffith  v.  Lewan,  129  Cat. 
596;  Landis  v.  Woodman,  126  Cal.  454; 
Guerian  v,  Joyce,  133  Cal.  405;  Empire 
State  Min.  Co.  v,  Mitchell,  29  Mont.  55. 

But  Subitanti*!  CompUanoo  with  statu- 
tory requirements  is  essential.  Cheairs 
V,  Cheairs,  81  Miss.  662,  holding  that 
an  affidavit  which  fails  to  state  that  a 
claim  is  not  usurious  as  required  by 
statute  is  fatally  defective;  Strickland 
r.  Sandmeyer,  2z  Tex.  Civ.  App.  351, 
where  an  affidavit  which  failed  to  allege 
in  pursuance  of  the  statute  that  the 
claim  was  just  and  that  the  facts  were 
known  to  the  claimant  was  held  to  be 
insufficient. 

i.  Prooumption  on  Appeal. — Wood  v, 
Flanery,  89  Mo.  App.  632. 

6.  Withdrawing  a  Claim  fhim  the  Flloo 
Tomporarily,  for  the  purpose  of  filing  a 
petition,  is  not  an  abandonment.  Clough 
V.  Ide,  107  Iowa  669. 

II56.  4.  In  Xinonri.  —  A  notice 
which  does  not  contain  a  copy  of  a 
note  which  is  the  foundation  of  the 
claim  is  insufficient.  Waltemar  v. 
Schnick,  102  Mo.  App.   133. 

A  notice  which  fails  to  state  the 
nature  and  amount  of  the  claim  is  de- 
fective, but  the  defects  may  be  supplied 
by  amendment.  Corson  v.  Waller,  104 
Mo.  App.  621. 

7.  Wencker  r.  Thompson,  96  Mo. 
App.  59,  holding  that  the  date  of  the 
waiver  is  to  be  taken  as  the  date  of 
the  exhibition   or  presentment  of  the 


demand;    Monumental    Bronze    Co.    v. 
Doty,  99  Mo.  App.  195. 

10.  Waltemar  v,  Schnick,  102  Mo. 
App.  133. 

11.  In  niinoii. —  Thomson  v.  Black, 
200  111.  465 ;  Marshall  v.  Coleman,  187 
111.  556,  foUotving  Bromwell  v,  Brom- 
well,  139  111.  424,  stated  in  the  original 
note. 

Tho  fltatnto  of  limitationa  is  available 
as  a  defense  in  many  jurisdictions  with- 
out pleading  it.  Reay  v.  Heazelton,  128 
Cal.  335 ;  McBride  v,  Ulmer,  30  Ind. 
App.  1 54 ;  Pence  v.  Young,  22  Ind.  App. 
427;  Wencker  v.  Thompson,  96  Mo. 
App.  59 ;  Coles  v.  Martin,  99  Va.  223 ; 
Martin  v,  Martin,  zo8  Wis.  284.  In 
Iowa,  however,  the  statute  cannot  be 
relied  on  without  being  pleaded.  Easton 
V.  Somerville,  iix  Iowa  164. 

967.  1.  See  Easton  v.  Somerville, 
III  Iowa  164;  Murray  v.  Barden,  132 
N.  Car.  136  (an  insufficient  plea  of  the 
statute  of  limitations). 

In  Indiana. —  See  Pence  v.  Young, 
22  Ind.  App.  427,  as  to  the  sufficiency 
of  a  reply  of  the  statute  of  limitations. 

8.  Compare  Esterly  v.  Rua,  (C.  C.  A.) 
122  Fed.  Rep.  609. 

9.  Jackson  v.  Gorman,  70  Ark.  88, 
holding  that  after  the  expiration  of  the 
term  the  allowances  were  final ;  Clark 
V.  Thias,  173  Mo.  628;  Mason  v,  Gai- 
ther,  106  Mo.  App.  354;  McGrew  v. 
State  Bank,  60  Neb.  716. 

Oft§.  1.  See  Hendron  v,  Kinner,  no 
Iowa  544. 

2.  McGrew  v.  State  Bank,  60  Neb. 
716. 

6.  EiToet  of  Tailnro  to  Enter.  ~  The 
fact  that  an  order  allowing  a  claim  was 
not  journalized  or  spread  on  the  record 
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9tl9»     Teolinieal  or  Formal  PreoUion.  —  See  note  I . 

h.  Vacating  Order  OF  Allowance  — (i)  In  Probate 
Court.  —  See  notes  3,  4. 

^2)  By  Bill  in  Equity.  —  See  note  5. 

960.  t.  Appeal  from  Order  Allowing  or  Disallowing 
Claim  — ^i)  In  General,  —  See  note  2. 

961.  \2\  Who  May  Appeal.  —  See  notes  4,  5,  6,  7. 

963.    (3)    Time  of  Taking  Appeal  —  Filing  of  Bond   and 
Transcript.  —  See  note  2. 

(5)  Form  of  Pleadings  in  Appellate  Court.  —  See  note  4. 

(6)  Hearing  in  Appellate  Court  —  Trial  Be  Novo.  —  See 
note  5. 


does  not  affect  its  validity  as  a  binding 
judgment  from  the  time  of  its  actual 
rendition.  McGrew  v.  State  Bank,  60 
Neb.  716. 

059.  1.  flignatiiro  of  Jadgo. —  Mc- 
Kenna  v.  McCormick,  60  Neb.  595. 

5.  See  Mason  v,  Gaither,  106  Mo. 
App.  354.  Compare  McGrew  v.  State 
Bank,  60  Neb.  716. 

4.  See  Strauss  v.  Phillips,  189  111.  9 ; 
Sherman  v.  Whiteside,  190  111.  576, 
holding  that  residuary  legatees  may  in- 
stitute a  proceeding  to  set  aside  the 
allowance  of  a  claim  procured  through 
fraud. 

6.  Scott  V.  Penn,  68  Ark.  492,  hold- 
ing that  the  fraud  must  consist  in  ob- 
taining the  allowance.  See  also  Jack- 
son t;.  Gorman,  70  Ark.  88;  Hendron 
V.  Kinner,  no  Iowa  544. 

960.  2.  McKenna  v,  McCormick, 
60  Neb.  595;  Hendron  v,  Kinner,  no 
Iowa  544;  Ribble  v.  Furmin,  (Neb. 
1904)  98  N.  W.  Rep.  420.  See  also 
Jackson  v.  Gorman,  70  Ark.  88;  Wolf- 
ley  V,  Mcpherson,  61  Kan.  492,  revers- 
ing 9  Kan.  App.  67. 

961,  4.  Wolfley  v.  McPherson,  61 
Kan.  492,  reversing  9  Kan.  App.  67. 
See  also  Herman  v.  Beck,  (Neb.  1903) 
94  N.  W.  Rep.  512.  But  see  Trouilly's 
Succession,  52  La.  Ann.  276,  holding 
that  an  executrix  has  no  capacity  to 
appeal  on  account  of  creditors  whose 
claims  have  been  opposed  and  re- 
jected. 

An  Bxeontor  Cannot  Appeal  in  Pennsyl- 
vania from  a  decree  confirming  an  au- 
ditor's report  allowing  a  claim,  no  one 
objecting  thereto.  May's  Estate,  25  Pa. 
Super.  Ct.  267. 

6.  In  Misioiirl  the  administrator  of  an 
heir  may  appeal.  Hammers  v,  Sanders, 
106  Mo.  App.  100,  holding  further  that 
the  guardian  of  an  heir's  children  may 


appeal  from  an  allowance  against  their 
grandfather's  estate. 

6.  In  Arkansai  a  legatee  who  is  not  a 
party  to  the  proceedings  cannot  appeal. 
Scott  V.  Penn,  68  Ark.  492. 

7.  See  Ribble  v,  Furmin,  (Neb.  1904) 
98  N.  W.  Rep.  420,  holding  that  the 
right  of  an  interested  party  to  appeal 
from  the  allowance  of  a  claim  is  not 
dependent  upon  the  failure  of  the  ex- 
ecutor or  administrator  to  appeal.  See 
also  Drexel  v.  Reed,  65  Neb.  231. 

963.  2.  Indiana.  —  See  Chipman  v. 
Wells,  (Ind.  App.  1904)  72  N.  E.  Rep. 
172;  Dallam  v.  Stockwell,  (Ind.  App. 
1904)  71  N.  E.  Rep.  9x1,  the  latter  case 
holding  that  on  appeal  by  a  party 
aggrieved  a  bond  for  costs  is  requi- 
site. 

4.  In  Michigan.  —  See  King  v.  Brewer, 
121  Mich.  339,  distinguishing  Comstock 
v.  Smith,  26  Mich.  306,  cited  in  the 
original  note. 

In  Illinois.  —  Thomson  v.  Black,  200 
111.  465,  citing  Thorp  v.  Goewey,  85  111. 
611,  set  out  in  the  original  note. 

In  Nebraska,  on  appeal  to  the  District 
Court  from  an  order  of  the  County 
Court  allowing  or  rejecting  a  claim 
against  an  estate,  pleadings  need  not 
be  filed  unless  directed  by  the  court. 
Fitzgerald  v.  Union  Sav.  Bank,  65  Neb. 

97. 

5.  Phillips  V.  Faherty,  9  Kan.  App. 
380,  following  Morgan  r.  Saline  Valley 
Bank,  4  Kan.  App.  668,  stated  in  the 
original  note. 

In  Missouri,  on  appeal  to  the  Circuit 
Court,  the  cause  is  tried  anew  with- 
out formal  pleadings.  Wencker  v, 
Thompson,  96  Mo.  App.  59. 

Jnry  Trial. —  In  Ribble  v.  Furmin, 
(Neb.  1904)  98  N.  W.  Rep.  420,  it 
was  held  that  in  a  hearing  on  appeal 
from  an  order  refusing  an  application 
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963.     Wh^t  QuMtiona  Are  Open.  —  See  notes  I,  2. 

964.  j.  Special  Application   by  Creditor   for  Pay- 
ment OF  Claim.  —  See  note  2. 

Who  hx%  CrMliton.  —  See  note  3. 

965.  Aufwvr.  —  See  notes  2,  5. 

96y,    k.  Reference  of  Disputed  Claims  —  (2)  In  New 

York  —  What  CUlmi  May  Ba  B«f«md.  —  See  note  4. 

969.  Thirt  An  Vo  Ploadinffi.  —  See  note  7. 

970.  8«t-off  or  Conntardaim.  —  See  note  6. 

971.  Boport,  Ooiifirmatio&  or  BidaetioA  Tharooi;  and  Jadgmaat. — See 
note  I. 

OofU.  —  See  note  5. 


to  file  a  claim  against  an  estate  neither  Hurlbut  v,  Durant,  88  N.  Y.  122,  stated 

party  is  entitled  to  a  jury  trial.  in  the  original  note,  but  holding  that 

963.  1.  Order  Extending  Time  to  File  "the  section  under  consideration  does 
Olaiine.  —  Where,  on  appeal  from  an  not  in  express  terms  or,  as  we  think, 
order  refusing  an  application  to  file  by  fair  implication,  deprive  a  Surro- 
a  claim  against  an  estate,  it  appeared  gate's  Court  of  the  right  to  decide 
from  the  pleadings  that  the  notice  of  whether  a  claim  has  been  rejected  or 
the  expiration  of  the  time  for  present-  allowed  and  it  should  not  be  so  con- 
ing claims  was  published  prior  to  male-  strued  as  to  strip  him  of  that  salutary 
ing  the  order  fixing  such  time,  it  was  power."  This  case  was  followed  in 
held  that  the  claimant  was  entitled  to  Matter  of  Reinach,  (Surrogate  Ct.)  41 
an  order  allowing  the  claim  to  be  filed  Misc.  (N.  Y.)  78. 

and  directing  a  hearing  thereon.   Ribble  6.  Matter  of  Miles,  6z   N.   Y.  App. 

V.  Furmin,  (Neb.  1904)  98  N.  W.  Rep.  Div.  562,  following  Fiester  v.  Shepard, 

420.  92  N.  Y.  251,  set  out  in  the  original 

The  Talldity  of  an  Order  Beftising  Ex-  note. 
tension  of  Time  to  file  claims  is  review-  967.    4.  A   Claim   for   Funeral   Ex- 
able.     State  V,  Probate  Ct.,   79  Minn,  peneee  is  not  referable.    Genet  v,  Wil- 
257.  lock,  93  N.  Y.  App.  Div.  588. 

S.  OMeetion  to  the  Form  of  a  Claim  960.    7.   Simons  v.  Steele,  82  N.  Y. 

cannot  be  taken  by  the  administrator  on  App.  Div.  202,  following  Rutherford  v. 

appeal  when  he  has  tried  the  case  in  Soop,  85  Hun  (N.  Y.)  119,  stated  in  the 

the     lower     court     without     objection  original  note.    See  also  Brainerd  v.  De 

thereto.  King  v.  Brewer,  121  Mich.  339.  Graef,   (Supm.  Ct.  Spec.  T.)   29  Misc. 


And   see   Allen   v.    Fields,    124    Mich. 
466. 


(N.  Y.)  560. 
070.    6.  Compare  Osborne  v.  Parker, 


Title  of  Claim.  —  The  objection  that  a  66  N.  Y.  App.  Div.  277. 
claim  was  not  properly  entitled  is  971.  1.  Openinff  fieference  apon 
waived  by  failure  to  raise  in  the  trial  Payment  of  Gosti.  — See  Matter  of  War- 
court    Clough  V.  Ide,  107  Iowa  669.  rin,  (Surrogate  Ct.)   28  Misc.  (N.  Y.) 

OMeetion  that  a  Bond  Was  Xiedeeoribed  695. 

in  a  Claim  cannot  be  made  for  the  first  6.  Ai  to  Costi  and  Diibnnemente  under 

time  in  the  appellate  court.   Thompson  Code  Civ.  Pro.  N.  Y.,  §  2718,  see  Mat- 


V.  Black,  200  111.  465. 


ter  of  Raab,  47   N.  Y.  App.  Div.  33; 


964*    S.  Applioation  for  Payment  of  Osborne  v.  Parker,  66  N.  Y.  App.  Div. 

Proportional  Part    of   Debt.  — Compare  277;  Jenkinson  v,  Harris,   (Supm.  Ct. 

Matter  of  Miner,  (Surrogate  Ct.)  39  Misc.  Spec.  T.)  27  Misc.  (N.  Y.)  714;  Matter 

(N.   Y.)    605,  distinguiihing  McKeown  of   Warrin,    (Surrogate   Ct.)    28    Misc. 

V.  Fagan,  4  Redf.   (N.  Y.)   320,  stated  (N.   Y.)    69s;    Brainerd   v.    De   Graef, 


in  the  original  note. 


(Supm.  Ct.  Spec.  T.)  29  Misc.  (N.  Y.) 


8.  Matter    of    Mahoney,    (Surrogate     560;  Brown  v.  SMpremc  Ct.,  etc.,  (Supm. 


Ct.)  37  Misc.  (N.  Y.)  472. 


Ct.  Tr.  T.)  34  Misc.  (N.  Y.)  556 ;  Mat- 


905.     S.    Matter  of  Miles,  170  N.  Y.     ter   of   Ingraham,    (Surrogate    Ct.)    35 
75,   following   the   rule   laid   down   in     Misc.  (N.  Y.)  577. 
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979-985 


979.    /•  Establishment  of  Claims  of  Personal  Repre- 
sentatives. —  See  note  i. 
974.    m.  Order   for   Payment   and  Enforcement  of 

Order  —  Ord«r  for  Payment.  —  See  note  I. 

977.  n.  Execution  in  Favor  of  Judgment  Creditor — 

Im  Htw  York.  —  See  note  3. 

978.  See  i^ote  i. 

979.  2.  Bstablishment  of  Claimi  by  Statutory  Procoedingi  in 
Chancery  —  (a)  in  General.  —  See  note  5. 

981.     (e)  Time  ef  Filing  daimi  —  In  Tenneeeee.  —  See  note  I. 
989.     In  Xentnekj.  —  See  note  2. 

984.  8.  By  Action  at  Law  Against  Personal  SepresentatiTe.  — 
See  note  3. 

985.  See  note  i. 


979.  1.  See  Bentley's  Estate,  196 
Pa.  St.  497. 

In  Oalifomia  the  statutory  provision 
laid  down  in  the  original  note  was  held 
not  to  apply  where  there  were  other 
executors  to  whom  the  claim  could  be 
presented.  Gallivan  v,  Jones,  (C.  C. 
A.)  loa  Fed.  Rep.  423. 

In  Kentaoky,  in  Hood  v.  Maxwell, 
(Ky.  1902)  66  S.  W.  Rep.  276,  it  was 
said :  "  The  court  was  not  authorized 
to  adjudge  that  she  should  be  paid  the 
claim  until  she  had  filed  her  affidavit, 
together  with  that  of  some  one  else, 
proving  the  claim.  The  other  proof 
in  the  case  cannot  obviate  the  neces- 
sity of  statutory  proof  of  the  claim." 

1^  Lonifiana  an  administrator  or  ex- 
ecutor is  held  to  strict  proof  of  his 
claims  against  the  succession  he  ad- 
ministers.   In  re  Dimmick,  iii  La.  655. 

InVewTork. —  Sexton  v.  Sexton,  64  N. 
Y.  App.  Div.  385,  following  Bough  ton 
V.  Flint,  74  N.  Y.  476,  set  out  in  the 
original  note;  Matter  of  Arkenburgh, 
58  N.  Y.  App.  Div.  583,  folloiving  Kyle 
V.  Kyle,  67  N.  Y.  400,  set  out  in  the 
original  note;  Matter  of  Marcellus,  165 
N.  Y.  70,  holding  that  *'  very  satisfac- 
tory evidence "  is  required.  See  also 
Matter  of  Warner,  (Surrogate  Ct.)  39 
Misc.  (N.  Y.)  432,  holding  that  the 
claim  of  an  executrix  is  properly  sub- 
mitted on  an  accounting  by  her ;  Matter 
of  Gill,  (Surrogate  Ct.)  42  Misc.  (N. 
Y.)  457 ;  Matter  of  Barefield,  82  N.  Y. 
App.  Div.  463,  holding  evidence  insuffi- 
cient to  justify  the  claim. 

The  individual  claim  of  an  executor 
against  his  testator's  estate  must  be 
established  by  legal  evidence  in  the 
same  manner  as  that  of  any  other  claim- 


ant. Matter  of  Arkenburgh,  58  N.  Y. 
App.  Div.  583;  Matter  of  Pumiss,  86 
N.  Y.  App.  Div.  96;  Matter  of  Gill, 
(Surrogate  Ct.)  42  Misc.  (N.  Y.)  457. 

974*  1.  Springfield  Grocer  Co.  v. 
Walton,  9S  Mo.  App.  526.  See  also 
(xutierrez  v.  Scholle,  (N.  Mex.  1904) 
78  Pac.  Rep.  50. 

977.  8.  Matter  of  Thurber,  (Sur- 
rogate Ct.)  37  Misc.  (N.  Y.)  155. 

97§.  I.  See  Matter  of  Thurber, 
(Surrogate  Ct.)  37  Misc.  (N.  Y.)  155. 

979.  6.  Linthecum  v.  Vowel,  (Ky. 
X904)  80  S.  W.  Rep.  1090. 

9S1,  1.  Grimmettv.  Midgett,  (Tenn. 
Ch.  1899)  57  S.  W.  Rep.  399. 

953.  8.  Under  the  Kentnd^  SUtntet 
devisees,  distributees,  and  creditors  of  a 
deceased  person  may  institute  suit  for  a 
settlement  of  the  estate  without  waiting 
two  years,  or  any  length  of  time,  after 
the  qualification  of  the  personal  repre- 
sentative; nor  is  it  necessary,  in  order 
to  maintain  such  an  action,  that  there 
should  be  an  allegation  of  fraud  or  mis- 
management on  the  part  of  the  adminis- 
trator. Faulkner  v.  Tucker,  (Ky.  1904) 
83  S.  W.  Rep.  579. 

954.  8.  In  PennsylTaaia. —  Dewald 
V.  Berkheiser,  19  Pa.  Super.  Ct.  570. 

985,  1.  Morse  v.  Steele,  132  Cat 
456;  Brooks  V.  Lawson,  136  (^1.  10 
(each  construing  Code  Civ.  Pro.  (^1., 
8  1498).  See  also  Maurer  v.  King,  127 
Cal.  114;  Saxton  v.  Musselman,  (S. 
Dak.  1903)  95  N.  W.  Rep.  291. 

In  Maryland. — Strasbaugh  v.  Dallam, 
93  Md.  713,  following  Bowie  v.  Ghise- 
lin,  30  Md.  553,  cited  in  the  original 
note. 

In  Vew  Tork.  —  Matter  of  Walker, 
70   N.    Y.   App.   Div.    26z\    Matter   of 


821 


987-1  ••9 


SETTLEMENT  OF 


Vol.  XIX. 


987.    6.  Settlement  of  Iniolvent  Estates  in  Probate  Conrt  —  a. 

Report,  Representation,  or  Suggestion  of  Insolvency. 

—  See  note  2. 

990.  g.  Filing  or  Presentation  of  Claims.  —  Sec  note  3. 

991.  ytriiiMtloB.  —  See  note  i. 

999.    //.  Pleadings  and  Hearing —  whm  HMiiag  b  seitae 

Court.  —  See  note  2. 

993*     On  RMringt  Bifors  Oommiisiofttn.  —  See  notes  3,  4,  5* 

995.  J.  Report  of  Commissioners,  and  Disposition 
Thereof  —  (2)  Acceptance^  Rejection,  or  Recommittal  of  Report, 

—  See  note  6. 

1001.  m.  Appeal  and  Error  —  (i)  Appealable  Orders  and 
Decrees  and  Appealable  Interest  —  (0)  Allowftnoe  or  UiallowMMt  of 
Clftimi  —  By  Gonunifilonon.  —  See  note  4. 

1009.     See  notes  i,  2,  3. 


Brown,  76  N.  Y.  App.  Div,  185,  follow- 
ing Matter  of  Callahan,  152  N.  Y.  320, 
stated  in  the  original  note;  Matter  of 
Kirby,  (Surrogate  Ct.)  36  Misc.  (N.  Y.) 
31a,  following  Tucker  v.  Tucker,  4 
Keyes  (N.  Y.)  136,  stated  in  the  orig- 
inal note;  In  re  Schmidt,  (Surrogate 
Ct.)  58  N.  Y.  Supp.  595 ;  Holly  v.  Gib- 
bons, 176  N.  Y.  520,  citing  Matter  of 
Callahan,  152  N.  Y.  320;  Matter  of 
Huntington,  (Surrogate  Ct.)  39  Misc. 
(N.  Y.)  477,  following  Matter  of  White- 
head, 38  N.  Y.  App.  Div.  319,  cited  in 
the  original  note. 

In  Dark  v,  Hyland,  88  N.  Y.  App. 
Div.  392,  the  court,  after  reviewing  the 
various  code  provisions  and  amendments 
thereto,  said :  **  We  cannot,  therefore, 
hold  that  the  surrogate  had  jurisdiction 
to  try  and  determine  the  disputed  claim 
in  question,  even  with  the  consent  of  the 
parties,  at  any  other  time  than  during 
the  judicial  settlement  of  the  accounts 
of  the  executors  of  the  estate.  That 
settlement  is  a  well- understood  proceed- 
ing in  Surrogates'  Courts,  duly  insti- 
tuted, on  notice  to  all  parties  interested 
in  the  estate,  and  no  such  proceeding 
has  ever  been  commenced,  and  none  is 
now  pending." 

Statute  of  Limitations,  —  Under  Code 
Civ.  Pro.  N.  Y.,  S  1822,  a  creditor  must 
file  his  consent  to  a  hearing  of  the 
claim  before  the  surrogate  within  six 
months  after  the  rejection,  to  save  the 
claim  from  the  short  statute  of  limita- 
tions. Matter  of  Brown,  76  N.  Y.  App. 
Div.  185. 

Waiver  by  Executor  of  Time  to  File 
Consent.  —  See  Matter  of  Fonda,  (Sur- 
rogate Ct.)  38  Misc.  (N.  Y.)  407. 


VtoeMity  of  WrittOD  OomeBt.— Mat- 
ter of  Warner,  (Surrogate  Ct.)  39 
Misc.  (N.  Y.)  432,  it  was  held  that 
the  claim  of  a  third  person  could  be 
determined  on  accounting  under  Code 
Civ.  Pro.  N.  Y.,  fi  1822,  only  by  filing 
the  written  consent  of  all  the  parties. 

9S7.  8.  Williams  v.  Starkweather, 
22  R.  I.  501. 

990*  8.  Huntington's  Appeal,  73 
Conn.  582. 

Ml.  1.  In  Xaiaa  claims  presented 
by  commissioners  must  be  supported  by 
the  affidavit  of  the  claimant  or  of  some 
person  cognizant  thereof.  Morgan  tr. 
McCausland,  96  Me.  449. 

909.  8.  In  Alahama.  — Christopher 
V.  Stewart,  133  Ala.  348,  following  doc- 
trine of  Chandler  v.  Wynne,  85  Ala. 
301,  set  out  in  the  original  note. 

993.    8..  Thorpe  v,  Thorpe,  75  Vt 

34. 

Anmdment  of  8tat«in0nt.  —  Hunting- 
ton's Appeal,  73  Conn.  58a  (amendment 
allowed). 

4.  See  Mason  v.  Taft,  23  R.  I.  388. 

6.  Mason  v,  Taft,  23  R.  I.  388  (de- 
fense of  statute  of  limitations). 

995.  8.  Collataral  Attack  on  Baeraa 
Aooaptlng  Report. —  See  Probate  Judge  v. 
Lee,  72  N.  H.  247,  holdfng  that  the 
decree  of  the  probate  court  accepting 
the  report  cannot  be  attacked  collat- 
erally. 

1001.    4.   Thorpe  v.  Thorpe,  75  Vt. 

34- 
1009.    1.  Contra,  Thorpe  tr.  Thorpe, 

75  Vt.  34. 

8.  Morgan  v.  McCausland,  96  Me. 
449. 

8.  Appeal  Dolayod  by  Miitak%  AmI- 
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1005.  (2)  Taking  and  Perfecting  Appeal,  and  Proceedings  in 
Appellate  Court  —  AppMl  Bond.  —  See  note  9. 

1 4N04.     VUing  BeeUuratlon.  —  See  note  I . 
lOOS.     Proetadingi  in  Appellate  Court.  —  See  note  I. 
Ooits.  —  See  note  4. 

1006.  xm.  Sbttusxsvtb  ih  Ceavcebt  at  Suit  07  Pbbsovai 

SEPBESEHTATIVB8»    CBBDITOBS,    LBOATBBS,    OB    DlSTBIBITTBBS  —  1. 

Inherent  Chancery  Jurisdiction  —  la  United  Btatee.  —  See  notes  4,  5. 
1009.     What  Are  Speeial  dronmitaaeeo.  —  See  note  /• 

8.  Jurifldiotion  to  Appoint  Beoeivar  of  Aiiatt.  —  See 


1010. 

note  2. 

note  5. 
1011. 

note  6. 
1019. 

See  note  6. 


4.  Parties  —  a.  In  General — Hebten  of  Bsute.  —  See 

Sureties  on  Administration  Bond.  —  See  note  2. 

d.  Bills  for  Distribution— au  Mstribatees.  — See 

Administrator  of  Beoedont.  —  See  note  5. 

e.  Bills  for  Legacies  —  joioder  of  other  isfatoss.  — 


(N.  Y.)  584 ;  Ludwig  v.  Bungart,  48  N. 
Y.  App.  Div.  613;  Hanna  v.  Galford, 
(W.  Va.  1904)  47  S.  E.  Rep.  359; 
Central  Nat.  Bank  v.  Fitzgerald,  94  Fed. 
Rep.  16;  Thiel  Detective  Service  Co.  v. 
McClure,  130  Fed.  Rep.  55.  See  also 
Harrell  v,  Warren,  105  Ga.  476;  Matter 
of  Thurber,  (Surrogate  Ct.)  37  Misc. 
(N.  Y.)  155. 

In  Alahama.  —  See  Keith  tr.  McCord, 
140  Ala.  402. 

1009.    7.  Speeial  Cirenmstanoas  Held 


dent,  Eto.  —  See  Swain  t^.  Knapp,  71 
N.  H.  620,  citing  the  New  Hampshire 
cases  stated  in  the  original  note. 

1003.  9.  Form  of  Bond. —  See  Bart- 
lett  V.  Wayne  Circuit  Judge,  133  Mich. 
604,  holding  that  the  appeal  is  to  be 
taken  in  the  same  manner  as  provided 
for  the  executor,  and  that  approval  of 
the  bond  by  the  judge  of  probate  is  es- 
sential. 

1004.  1.  Thorpe  v.  Thorpe,  75  Vt. 
34.     See  also  Cossar  v.  Truesdale,  69 

N.  H.  490,  in  which  case  it  was  held    Soffloient  in  Miioellaneons  Oases.  —  Mul- 
that  the  declaration  may  be  filed  after 
the  statutory  time  in  case  of  accident 
or  mistake.     And  see  Morgan  v.  Mc- 
Causland,  96  Me.  449. 

1005.  1.  Morgan  v.  McCausland, 
96  Me.  449;  Elwell  v.  Roper,  72  N.  H. 

aS4. 

4.  Compare  State  v.  Kenrick,  159  Mo. 
631. 

1006.  4.  See  Haughian  v.  Conlon, 
(Supm.  Ct.  Spec.  T.)  39  Misc.  (N.  Y.) 

584. 
6.  Gould  V.  Glass,  120  Ga.  50;  Strauss 

V.  Phillips,  189  111.  9  (creditors'  bill) ; 

Barker  v,   Battey,   62   Kan.   584;    Mc- 

Glave  V.  Fitzgerald,  (Neb.  1903)  93  N. 

W.  Rep.  692 ;  Freehold  First  Nat.  Bank 

V.  Thompson,  61  N.  J.  Eq.  188;  Levett 

V.  Polhemus,  86  N.  Y.  App.  Div.  495; 

Pfister  V,  Writer,  (Supm.  Ct.  Spec.  T.) 

33   Misc.    (N.    Y.)    701 ;    Haughian  v, 

Conlon,  (Supm.  Ct.  Spec.  T.)  39  Misc. 


ford  V.  Mulford,  (N.  J.  1902)  53  Atl. 
Rep.  791  Freehold  First  Nat.  Bank  v. 
Thompson,  6x  N.  J.  Eq.  188;  Central 
Nat.  Bank  v.  Fitzgerald,  94  Fed.  Rep. 
16  (creditor's  suit).  See  also  McGlave 
V.  Fitzgerald,  (Neb.  1903)  93  N.  W. 
Rep.  692;  Hanna  v.  Galford,  (W.  Va. 
1904)  47  S.  E.  Rep.  359,  where  a  bill 
by  executors  was  held  to  state  insuffi- 
cient grounds  for  relief. 

1010.  8.  See  Gould  v.  Glass,  120 
Ga.  50. 

6.  See  Ashford  v,  Tipton,  (Ky.  1899) 
53  S.  W.  Rep.  268. 

1011.  S.  Thompson  v.  Nowlin,  51 
W.  Va.  346. 

6.  Waite  v,  Larocque,  12  App.  Cas. 
(D.  C.)  4x0.  Compare  Keith  v.  Mc- 
Cord,  140  Ala.  402. 

1019.  0.  Compare  KeHh  v.  Mc- 
Cord,  140  Ala.  402. 

6.  See  Harrell  v.  Warren,  105  Ga.476. 
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1014.    6.  Bill  — a.  Essential  Allegations  IN  General. 

. —  See  note  8. 

1015,  See  notes  3,  4. 

b.  Multifariousness.  —  See  note  5. 

101 6.  c.  Averments  in  Bill  for  Appointment  of  Re- 
ceiver. —  See  note  2. 

6.  Betontion  of  Bill  for    CompUto    Settlement.  —  See 


note  3. 
1017. 
1018. 


7.  Beferenoei.  —  See  note  3. 

9.  Coiti.  —  See  notes  3,  5. 

10.  Enforcement  of  Decree.  —  See  note  8. 

ZIV.  AooouvTivo  nr  Pbobats  Covet  —  1.  Voluntary 
Accounting  —  in  Oe&erai.  —  See  note  10. 

Hotioe  of  Prooeadingi.  —  See  note  1 1. 
1019.     See  note  3. 
1090.    2.  Compulsory  Accounting — a.  Who  May  Compel  — 

XntarMt  m  Gentral  Boqnlaito.  —  See  notes  2,  3,  4,  5. 


101 4,    8.  Freoodenti  of  ATormenti  — 

Bills  by  Distributees.  —  See  Boring  v. 
Jobe,  (Tenn.  Ch.  1899)  S3  S.  W.  Rep. 
763. 

Bills  by  Legatees.  —  Coulter  v,  Brad- 
ley, 30  Ind.  App.  421. 

Bill  by  Creditor,  —  Central  Nat.  Bank 
V,  Fitzgerald,  94  Fed.  Rep.  16. 

1015*  8.  Taft  V.  Stow,  174  Mass. 
171.  See  also  Hanna  v.  Galford,  (W. 
Va.  1904)  47  S.  E.  Rep.  359. 

4.  In   McGlave  v.   Fitzgerald,    (Neb. 


1 901)  63  S.  W.  Rep.  584;  Root  V,  Green, 
(Ky.  1904)  81  S.  W.  Rep.  243.  Com- 
pare Foster  v.  Foster,  126  Ala.  257; 
Bailey  v,  Barclay,  109  Ky.  636. 

6.  See  Taft  v.  Stow,  174  Mass.  171, 
where  execution  for  costs  against  the 
executor  personally  was  held  to  be 
proper. 

8.  Whetstone  v,  McQueen,  137  Ala. 
301.  See  also  Taft  v.  Stow,  174  Mass. 
171. 

10.  Consolidation  of  Voluntary  and  In- 


X903)  93  N.  W.  Rep.  692,  the  prayer    Tolontary    Prooeedingf .  —  Under     Code 


was  for  an  accounting,  for  the  restora- 
tion and  distribution  of  the  amount  im- 
properly paid  as  fees,  and  for  general 
relief. 


Civ.  Pro,  N.  Y.,  §8  2727,  2728,  the  in- 
convenience of  a  possibility  of  the 
necessity  for  two  trials  can  be  obviated 
by   the   executor   by   proceeding   forth- 


6.  For  bills  by  heirs  and  distributees  with,  by  voluntary  petition,  for  the  judi- 

held  not  to  be  multifarious,  see  Cald-  cial  settlement  of  his  account,  and  such 

well  r.  Hampton,  (Ky.  1899)  53  S.  W.  voluntary   proceeding  may  be   consoli- 

Rep.    14;    Williams   v,    Lancaster,    113  dated  with  the  involuntary  proceeding 

Ga.  1020;  Pratt  Land,  etc.,  Co.  v,  Rob-  whenever  such  consolidation  is  shown 


ertson,  140  Ala.  584.  For  a  bill  by 
creditors  held  to  be  multifarious  see 
Central  Nat.  Bank  v,  Fitzgerald,  94 
Fed.  Re)).  16.  l*or  a  bill  by  a  devisee 
held  not  to  be  multifarious  see  John- 
son V.  Porter,  115  Ga.  401. 
1016.    8.    Gould  V.  Glass,   120  Ga. 

so. 
8.  See  Gould  v.  Glass,   120  Ga.  50, 


to  be  equitable.  Matter  of  Rainforth, 
(Surrogate  Ct.)  37  Misc.  (N.  Y.)  660. 

11.  Marshall  v.  Coleman,  187  111.  556. 

1019.  8.  Landry  v.  Landry,  105 
La.  362,  holding  that  the  heirs  of  an 
estate  are  entitled  to  notice,  other  than 
by  publication,  of  the  filing  of  the  ad- 
ministrator's account,  and  in  default  of 
such  notice  they  are  not  bound,  save 


where  it  was  held  that  the  allegations  as  to  creditors,  by  a  judgment  of  homol- 
of  the  bill  were  too  general  to  war-  ogation;  Anstey  v.  Richardson,  95  Mo. 
rant  the  court  in  retaining  jurisdiction     App.  332. 


for  an  accounting. 

101 7.    8.    Thompson  v.  Nowlin,  51 
W.  Va.  346. 

M18.     8.  Seibert  t^.Bloomfield,  (Ky. 


IMO.  8.  A  Saooeoding  Administrator 
has  a  standing  in  New  Jersey  to  compel 
an  accounting  only  where  his  prede- 
cessor  has   been    removed    for   wrong- 
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14Mil,    See  notes  i,  2. 

b.  Form  and  Contents  of  Application  —  bj  p»ti. 

ti«&  Showiag  InUrMt  of  Pttltlonor.  —  See  note  5. 
14MI9.     See  note  i. 
14MIS.    See  note  i. 

d.  Notice  or  Citation  —  (i)  Necessity.  —  See  note  6. 

\WtS.     Votioa  in  Torther  ProoMdingi.  —  See  note  3. 
10SI7.    (3)  Service,  —  See  note  i. 

e.  Parties.  —  See  note  5. 


doing.    Hartson  v.  Elden,  58  N.  J.  Eq. 

478. 

1090*  S.  Btmfcindwman. —  Matter 
of  Hunt,  (Surrogate  Ct.)  38  Misc.  (N. 
Y.)  30. 

Oonttngtat  Intoreit  —  In  Pennsyl- 
vania, —  See  Raeder's  Estate,  10  Pa. 
Dist.  282. 

4.  Price's  Estate,  9  Pa.  Dist.  511. 

5.  Lewis  V.  Parrish,  (C.  C.  A.)  115 
Fed.  Rep.  287.  See  also  Matter  of 
Huntington,  (Surrogate  Ct.)  39  Misc. 
(N.  Y.)  479. 

14MI1.  1.  Wiemann*s  Succession, 
106  La.  387 ;  Budd  v.  Hardenbergh, 
(Supm.  Ct.  Spec.  T.)  36  Misc.  (N.  Y.) 
90;  Burch  V,  Champlin,  (R.  I.  1900) 
52  Atl.  Rep.  988. 

5.  Matter  of  Rainforth,  (Surrogate 
Ct.)  Z7  Misc.  (N.  Y.)  660,  holding  that 
a  legatee  has  sufficient  interest  to  com- 
pel an  accounting;  Matter  of  Jones, 
(Surrogate  Ct.)  30  Misc.  (N.  Y.)  354, 
affirmed  51  N.  Y.  App.  Div.  420,  holding 
that  legatees  whose  estates  are  de- 
pendent upon  a  life  interest  may  compel 
an  accounting. 

The  AiilgiiM  of  a  Legatee  of  a  chattel 
has  no  interest  in  the  estate  to  compel 
an  executor  to  account  where  there  is 
no  claim  that  the  refusal  of  the  execu- 
tor to  account  is  based  upon  the  de- 
mands of  creditors.  Matter  of  Egan, 
89  N.  Y.  App.  Div.  565. 

A  Creditor  of  the  Legatee  and  Xzeentor 
has  sufficient  interest  to  petition  for  an 
account.    Hart's  Estate,  9  Pa.  Dist.  347. 

6.  Prima  Fade  Sho^ng  Bnfflcient. — 
Schlemmer's  Estate,  12  Pa.  Dist.  137. 

IMd.  1.  In  McCully's  Estate,  11 
Pa.  Dist.  427,  holding  that  averments  of 
a  contract  or  promise  of  the  decedent 
to  pay  the  debt  claimed  are  material 
and  ought  to  be  made;  Bortin's  Estate, 
12  Pa.  Dist.  265. 

1IKI3.  1.  McArdle's  Estate,  28  Pa. 
Co.  Ct.  561. 

Amendment  of  Petition.  —  See  Mc- 
Cully's Estate,  II  Pa.  Dist.  427. 


foAcieaej  of  Allegation.  —  Shrum  v. 
Simpson,  155  Ind.  160;  Price's  Estate, 
9  Pa.  Dist.  511,  citing  Mead's  Estate, 
4  Pa.  Dist.  750,  set  out  in  the  original 
note. 

Miqoinder  of  Canaee  of  Aetion.  —  See 
Budd  V,  Hardenbergh,  (Supm.  Ct.  Spec. 
T.)  36  Misc.  (N.  Y.)  90. 

6.  Matter  of  Rainforth,  (Surrogate 
Ct.)  37  Misc.  (N.  Y.)  660. 

1095.  S.  In  Matter  of  Tredwell,  77 
N.  Y.  App.  Div.  15s,  the  court  said: 
"  The  order  reviving  the  proceeding 
was  absolute,  and  the  citations  only  re- 
quired an  attendance  on  the  accounting. 
The  parties  to  the  proceeding  were  not 
given  notice  that  on  the  return  of  this 
citation  an  application  would  be  made 
to  revive  the  proceeding,  and  it  was 
this  notice  that  they  were  entitled  to 
before  the  surrogate  should  grant  an 
order  reviving  it." 

iad7.  1.  Linthicum  v,  Polk,  93  Md. 
84.  See  also  Miller's  Succession,  107 
La.  561* 

Kew  York.  —  As  to  substituted  ser- 
vice under  Code  Civ.  Pro.  N.  Y.,  S 
2521,  see  Scharmann  v.  Schoell,  38  N. 
Y.  App.  Div.  528. 

6.  Owens  v,  Owens,  (Miss.  1904) 
37  So.  Rep.  149;  Matter  of  Wal- 
ton, (Surrogate  Ct.)  38  Misc.  (N.  Y.) 
723.  See  also  In  re  Sprague,  125  Mich. 
357-  Compare  Budd  v.  Hardenbergh, 
(Supm.  Ct.  Spec.  T.)  36  Misc.  (N.  Y.) 
90. 

Bringing  in  Kew  Partiee.  —  If  the  peti- 
tioner elects  to  apply  for  a  supplemental 
citation  to  bring  in  new  parties,  his  ap- 
plication can  be  granted  only  on  its 
being  made  to  appear,  from  the  account 
filed  or  otherwise,  "  that  there  is  a  sur- 
plus distributable  to  creditors  or  per- 
sons interested,"  and  even  upon  such 
proof  the  extending  of  the  proceeding 
to  other  parties  rests  in  the  discre- 
tion of  the  surrogate  upon  all  the  facts 
of  the  case.  Matter  of  Rainforth,  (Sur- 
rogate Ct.)  37  Misc.  (N.  Y.)  660. 
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1038.   /.  Pleadings   to    Petition  —  oidtetiM  fnr  wut  of 

Intaratt  in  PcUtiontr.  —  See  note  4. 

1039,     Plaa  or  Anowor  to  HoriU.  —  See  note  3. 

Flooding  Formor  Sottlomoat  in  Bar.  —  See  note  5. 

g.  Order  to  Account  and  Attachment — ordor 

-  See  note  i . 

S.  Bendering  Account  ~  a.  In  General.  —  See  note  2. 
b.  Form,  Contents,  and  Verification  of  Ac- 
count —  Vo  Froserlbod  Form.  —  See  note  2. 

Itomitod  Stotomont.  —  See  note  5. 
Contonti.  —  See  note  6. 
See  note  i. 

Amondmonto,  —  See  note  2. 
▼oriilcation.  —  See  note  3. 


1030. 

to  Aooount. 

1031. 
1039. 


1033. 


IMS.  4.  Hart's  Estate,  9  Pa.  Dist. 
347 ;  Bortin's  Estate,  1 1  Pa.  Dist.  760. 

In  Vow  York,  —  Matter  of  Hunting- 
ton, (Surrogate  Ct.)  39  Misc.  (N.  Y.) 
479;  Matter  of  Reinach,  (Surrogate  Ct.) 


ties   an   executor   may   be  directed  to 
file  a  further  account  after  the  dooe 
of  the  original  account.    Jenning**  Es- 
tate, 10  Pa.  Dist.  90. 
1031.    2.  Effect  of  Follnro  to   Filo 


41    Misc.    (N.   Y.)    78,  each   following  Acoonnt. —  See  Littell  v.  Hackley,   (C. 

Matter  of   Whitehead,  38  N.   Y.  App.  C.  A.)   126  Fed.  Rep.  309. 

Div.  319,  stated  in  the  original  note.  1033.    8.  Ai  to  tho  Form  of  tho  Ac- 

1099.    8.  Aniwor  Taken  m  Tmo.—  eonnt,  see  In  re  Davis,  (Mont.  1904)  78 


Schell  v.  Deperven,  198  Pa.  St.  591. 
See  also  Price's  Estate,  9  Pa.  Dist.  511 ; 
Stoker's  Estate,  10  Pa.  Dist.  375; 
Smythe's  Estate,  iz  Pa.  Dist.  441. 

ttatuto  of  Limitations.  —  In  Matter 
of  Rothschild,  (Surrogate  Ct.)  42  Misc. 
(N.  Y.)  161,  the  court  said:  "  No  pro- 
vision of  law  required  or  permitted  the 
administrator  to  make  any  written  reply 
to  the  objections,  and  therefore  all 
proper  defenses  were  permissible  to 
him,  including  the  statute  of  limita- 
tions. It  was  proper  for  him  to  point 
out  and  insist  upon  the  statute,  either 
orally  or  in  writing,  and  that  at  any 
stage  of  the  proceeding  before  the  close 
of  the  evidence."  But  that  the  statute 
of  limitations  should  be  raised  by  an- 
swer, and  not  by  a  motion  to  dismiss  the 
citation  requiring  an  account,  see  Mat- 
ter of  Jordan,  50  N.  Y.  App.  Div.  244. 

6.  An  Ex  Parte  Final  Aooount  filed  with 
a  clerk  is  only  prima  facie  correct,  and 
is  not  a  good  plea  in  bar.  Jones  v. 
Sugg,  136  N.  Car.  143. 

A  Judgment  Closing  a  Saooossion  ana 
sending  the  heirs  into  possession  can- 
not be  pleaded  by  the  administrator  in 
bar  of  the  demand  of  the  heirs  for  an 
account.  Wierraann's  Succession,  106 
La.  387. 

1030.  1.  Ordering  Further  Aooounta. 
—  Upon  the  petition  of  interested  par- 


Pac.  Rep.  704;  Matter  of  Smith,  (Sur- 
rogate Ct.)  40  Misc.  (N.  Y.)  331 ;  In  re 
Osbum,  36  Oregon  8;  Conser's  Es- 
tate, 40  Oregon  138;  Simon's  Estate, 
9  Pa.  Dist.  59;  Hart's  Estate^  10 
Pa.  Dist.  421 ;  Fleming's  Estate,  25  Pa. 
Co.  Ct.  269;  McShan  v,  Lewis,  (Tex. 
Civ.  App.  1903)  76  S.  W.  Rep.  616; 
Thomas  v.  Hawpe,  (Tex.  Civ.  App.  1904) 
80  S.  W.  Rep.  129. 

6.  In  re  Osbum,  36  Oregon  8;  Con- 
ser's  Estate,  40  Oregon  138;  McShan 
V,  Lewis,  (Tex.  Civ.  App.  1903)  76  S. 
W.  Rep.  616.  See  also  Witzel's  Estate. 
26  Pa.  Co.  Ct.  58. 

6.  What  Acoount  Should  State.  —  See 
Conser's  Estate,  40  Oregon  138,  follow- 
ing  In  re  Jones.  1  Redf.  (N.  Y.)  263, 
set  out  in  the  original  note. 

1033.  1.  Hart's  Estate,  10  Pa. 
Dist.  42  T.  See  also  Fleming's  Estate, 
25  Pa.  Co.  Ct.  269.  And  see  Goff  v. 
Britton,  182  Mass.  293,  where  the  ques- 
tion of  the  propriety  of  introducing 
items  of  distribution  into  an  executor's 
account  was  raised  but  not  decided. 

S.  See  Morrissey  v.  Morrissey,  180 
Mass.  480. 

An  Aooount  Improperly  Stated  may  be 
restated  where  the  errors  are  purely 
clerical.  Fleming's  Estate,  25  Pa.  Co. 
Ct.  269. 

8.  Cpnser's  Estate,  40  Oregon  138. 
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1034.    4.  Objections  to  Acoonnt,  and  Prooeedingi  Thereon  — 
a.  Necessity  for  Objections.  —  See  note  2. 

loss.    YMm  to  BaIm  ObjMtioiL  —  See  note  2. 

b.  Who  May  Object  — (i)  In  General --Any  Per- 
son Interested,  —  See  note  3. 

1036.  IntorMt  Hut  Bo  Binot  —  See  note  I. 

1037.  c.  Form  of  Objections.  —  See  note  6. 

1038.  See  note  i. 

1039.  Further  or  Amondod  Objootioiii.  —  See  note  3. 

1040.    d.  Issues  Triable.  —  See  notes  2,  4. 

1044.   /.  Hearing  or  Trial  of  Objections  —  (3)  Burden 

of  Proof —  fa)  On  Bzeentor  or  Administrator.  —  See  note  I. 

104S*     (b)  On  Oontettant  —  Snreharging  Aooonnt.  —  See  note  2. 
Paliiiying  Aooonnt.  —  See  note  3. 

1 046,  (4)  Vouchers  or  Other  Proof  of  Items  —  Vooinlty  of  Proot 
—  See  notes  i,  2. 

1047.  (s)  References  —  (a)  Whon  Anthoriiod.  —  See  note  4. 
14I48.    See  note  i. 


1034.  8.  Matter  of  Willey.  140 
Cal.  238. 

1035«  2.  Matter  of  Ferrtgan,  160 
N.  Y.  689,  affirming  42  N.  Y.  App.  Div. 
I,  cited  in  the  original  note. 

8.  Matter  of  Walton,  (Surrogate  Ct.) 
38  Misc.  (N.  Y.)  723 :  Matter  of  Sill, 
(Surrogate  Ct.)  41  Misc.  (N.  Y.)  270. 

1<I36.  1.  ijQ  Attorney  who  renders 
services  to  an  executor  or  administra- 
tor under  an  express  or  implied  agree- 
ment that  he  will  be  content  to  receive 
for  his  services  such  sum  as  the  court 
in  probate  may  award  to  the  executor 
or  administrator  therefor  is  not  a 
"  party  interested  in  the  estate "  who 
has  a  standing  to  object.  Matter  of 
Kruger,  143  Cal.  141. 

1037.  6.  Writton  Objoetiont  Kay  Bo 
Waivod  by  failure  to  object  to  oral  ob- 
jections. Matter  of  Marre,  127  Cal. 
128. 

1038.  1.  Tate  v.  Gairdner,  119  Ga. 
133 ;   Conser's  Estate,  40  Oregon   138. 

14>39*  8.  Laeheo.— Filing  additional 
objections  may  properly  be  denied  on 
the  ground  of  laches.  Matter  of  Von 
Glahn,  53  N.  Y.  App.  Div.  164. 

IfMO*  8.  Oteri's  Succession,  108 
La.  395 ;  Matter  of  Walrath,  (Surrogate 
Ct.)  Z7  Misc.  (N.  Y.)  696;  Conser's 
Estate,  40  Oregon  138. 

4.  Fingleton  v.  Kent  Circuit  Judge, 
it6  Mich.  211;  Matter  of  Robinson, 
(Surrogate  Ct.)  42  Misc.  (N.  Y.)  169. 

14M4.  1.  Holeton  v.  Thayer,  89  111. 
App.    184;    Eacott,   Appellant,   95   Me. 


522;  Matter  of  Peck,  79  N.  Y.  App. 
Div.  296;  Mutchmore's  Estate,  24  Pa. 
Co.  Ct.  257;  Douglass's  Estate,  10  Pa. 
Dist.  479;  Scott  V.  Porter,  99  Va.  553. 

1045*  9.  Tate  v.  Gairdner,  119  Ga. 
133 ;  Matter  of  Baker,  42  N.  Y.  App. 
Div.  370 ;  Matter  of  Briggs,  (Surrogate 
Ct.)  31  Misc.  (N.  Y.)  486;  Matter  of 
Wagner,  (Surrogate  Ct.)  40  Misc.  (N. 
Y.)  490.  See  also  Matter  of  Davis,  43 
N.  Y.  App.  Div.  331. 

8.  Tate  v,  Gairdner,   119  Ga.   133. 

1<Kt6.  1.  Pajrment  of  Old  Claim.— 
See  Matter  of  Baker,  (Surrogate  Ct.) 
27  Misc.  (N.  Y.)  126. 

Coniont  of  Partisi.  —  Where  all  the 
parties  interested  agree  that  the  money 
of  the  estate  was  properly  expended 
there  is  no  error  in  allowing  an  account 
without  vouchers.  Coursen's  Estate,  133 
Cal.  xix,  65  Pac.  Rep.  965. 

8.  See  Browning  v.  Earl,  (Ky.  1900) 
54  S.  W.  Rep.  833;  Matter  of  Baker, 
(Surrogate  Ct.)  27  Misc.  (N.  Y.)  126: 
Matter  of  Wicke,  74  N.  Y.  App.  Div. 
221'. 

1047.  4.  See  Brigham  v,  Morgan, 
185  Mass.  27 ;  Matter  of  Rothschild, 
(Surrogate  Ct.)  42  Misc.  (N.  Y.)  161 ; 
James  v.  West,  67  Ohio  St.  28. 

Birootion  to  Boferoo.— Matter  of  Ferri- 
gan,  160  N.  Y.  689,  aMrming  42  N.  Y. 
App.  Div.  I,  stated  in  the  original  note. 

1049.  1.  Order  of  Beforoneo;Too  Broad. 
—  Matter  of  Ferrigan,  160  N.  Y.  689. 
afRrming  42  N.  Y.  App.  Div.  i,  stated 
in  the  original  note. 
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1948.     (b)     ProeMdlagt  Before  Btferte.  —  See  note  2. 
1049.     CtnMtioni  to  Be  Determined  by  Befoxee.  —  See  note  2. 

(o)  Aetion  of  Court  oa  Befaree'i  Beport  —  Beport  Smbjeot  to  Afproral 
or  BUapprovaL  —  See  note  4. 

lOJiO.     Bzeeptiou  to  Beport.  —  See  note  2. 

Weight  of  Beforeo'i  Beport.  —  See  notes  7,  8. 
lAtf  1.    6.  teder  or  Decree  Allowing  Aeoonnt.  —  See  note  2. 

19S9.     Ordering  DUtribntioa.  —  See  note  I. 
Viadiagi  of  Ooart.  —  See  note  3. 
6.  Oofts.  —  See  note  4. 


IMS.    8.  Botioe  of  Prooeedingf . -- 

Matter  of  Ferrigan,  160  N.  Y.  689, 
affirming  42  N.  Y.  App.  Div.  i,  stated 
in  the  original  note. 

A4lounuBeat.  —  Matter  of  Kerrigan, 
160N.  Y.  689,  Mrming  42  N.  Y.  App. 
Div.  I,  stated  in  the  original  note. 

WhAt  Defeniee  Perndesible.  —  In  New 
York  all  proper  defenses,  including  the 
statute  of  limitations,  are  available  to 
the  executor  or  administrator,  either 
orally  or  in  writing,  at  any  stage  of  the 
proceeding  before  the  close  of  the  evi- 
dence. Matter  of  Rothschild,  (Surro- 
gate Ct.)  43  Misc.  (N.  Y.)  161. 

BespoBiiTeaeie  of  Beport  to  Iiinee.— 
See  James  v.  West,  67  Ohio  St.  28, 
holding  that  while  a  special  master  com- 
missioner should  respond  in  his  report 
to  all  the  issues,  a  failure  to  do  so 
is  not  usually  cause  for  setting  aside 
the  report,  because  the  court  has  power, 
under  statute,  to  modify  the  report,  and 
to  that  end  may  hear  further  testimony, 
and  thereby  supply  the  deficiency  in  the 
report. 

Time  Ibr  Filing  Beferee't  Beport.-— 
See  James  v.  West,  67  Ohio  St.  28, 
holding  that  the  statute  which  requires 
courts,  referees,  and  special  masters  to 
determine  and  adjudicate  all  causes 
within  ninety  days  after  final  submis- 
sion is  directory  merely,  and  does  not 
have  the  effect  to  oust  the  jurisdiction. 

1M9.  8.  Aa  Order  to  File  an  Aeoonnt 
is  a  proper  exercise  of  the  power  of 
the  court,  and  it  is  not  within  the  pro- 
vince of  the  referee  to  reverse  it  or 
set  it  aside.  Matter  of  Rothschild, 
(Surrogate  Ct.)  42  Misc.  (N.  Y.)  161. 

Striking  Amendmenti.  —  An  auditor 
is  without  jurisdiction  to  strike  an 
amendment  to  pleadings  which  was  al- 
lowed by  the  court  before  the  case  was 
referred  to  him.  Rusk  v.  Hill,  117  Ga. 
722. 

4.  In  re  Courtney,   (Mont.  1905)   79 


Pac.  Rep.  317;  Matter  of  Schaefer,  65 
N.  Y.  App.  Div.  378. 

Limiting  Time  of  Heering.  —  The  sur- 
rogate has  power,  as  a  condition  in 
opening  a  referee's  report,  to  limit  the 
time  of  the  hearing.  Matter  of  Daven- 
port, (Surrogate  Ct.)  37  Misc.  (N.  Y.) 
179. 

IMO.  8.  Ordering  Farther  Teotimoay. 
—  See  James  v.  West,  67  Ohio  St.  28. 

7.  Wendfs  Estate,  14  Pa.  Super.  Ct 
644;  Kern's  Estate,  18  Pa.  Super.  Ct. 
506. 

8.  Fehl's  Estate,  13  Pa.  Super.  Ct 
601 ;  Fiscus's  Estate,  13  Pa.  Super.  Ct 
615. 

IMl.  2.  Order  Held  SuAoient. —  In 
Bowman  v.  Bowman,  27  Nev.  413,  the 
language  "  It  is  ordered,  adjudged,  and 
decreed  that  the  said  final  account  of 
said  administrator  be,  and  the  same  is, 
settled,  allowed,  and  affirmed  "  was  held 
to  give  to  the  document  the  full  charac- 
ter of  a  "  decision  and  decree  ♦  *  ♦ 
allowing  a  final  account." 

1M9.  1.  See  Matter  of  Willey, 
140  Cal.  238. 

8.  See  Matter  of  Adams,  131  Cal. 
415;  Nowland  v.  Rice,  (Mich.  1904)  lox 
N.  W.  Rep.  214. 

Special  Findingt.  —  In  Indiana,  in  the 
trial  of  exceptions  to  the  account,  the 
court  may  make  a  special  finding  of  the 
facts  and  state  its  conclusions  of  law 
thereon.  Taylor  v.  McGrew,  29  Ind. 
App.  324. 

4.  Alabama.  —  Marshall  v.  Coleman, 
187  III.  556,  holding  that  costs  caused 
by  an  administrator's  misconduct  are 
properly  taxed  against  him  personally. 

Kentucky.  —  Qark  v.  Young,  (Ky. 
1903)  74  S.  W.  Rep.  245. 

Louisiana.  —  See  Conery's  Succession, 
106  La.  50,  holding  that  an  administra- 
tor will  not  be  condemned  to  pay  the 
costs  of  an  opposition  leveled  at  his 
entire  account  merely  because  such  op- 
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loss.    See  note  i. 

1054.    7.  Opening  and  Setting  Aside  Settlements  —  a.  Inter- 
mediate OR  Partial  Settlements.  —  See  note  2. 

loss.    *.  Final  Settlements — {\)  By  Proceedings  in  Pro- 
bate Court  —  (a)  Jariidiotion  —  Inherent  Power.  —  See  notes  I,  2. 

10S6,    See  note  i. 

eutntery  Antherity.  —  See  note  2. 


position   is   sustained   with   respect   to 
some  items  in  which  he  is  personally 
concerned. 
Michigan,  —  Webb  v.  Peck,  131  Mich. 

S79. 

Nevada.  —  Bowman  v.  Bowman,  27 
Nev.  4x3,  holding  that  a  counsel  fee  for 
procuring  letters  of  administration  can- 
not be  allowed. 

Pennsylvania,  —  Morrison's  Estate, 
196  Pa.  St.  80  (apportionment  of  costs)  ; 
Young's  Estate,  204  Pa.  St.  32;  Fieser's 
Estate,  15  Pa.  Super.  Ct.  447;  Kalb- 
fell's  Estate,  17  Pa.  Super.  Ct.  255; 
McKown's  Estate,  17  Pa.  Super.  Ct.  253  ; 
Snyder's  Estate,  x8  Pa.  Super  Ct.  462; 
Reed's  Estate,  22  Pa.  Super.  Ct.  635; 
Casely's  Estate,  23  Pa.  Super.  Ct. 
646;  Evans's  Estate,  24  Pa.  Super.  Ct. 
151;  Bergdoll's  Estate,  27  Pa.  Co.  Ct. 
358;  Rufe's  Estate,  29  Pa.  Co.  Ct.  617; 
Christian's  Estate,  29  Pa.  Co.  Ct.  4; 
Mutchmore's  Estate,  9  Pa.  Dist.  702; 
Hart's  Estate,  10  Pa.  Dist.  421 ;  Sem- 
ple's  Estate,  10  Pa.  Dist.  605 ;  Price's 
Estate,  XI  Pa.  Dist.  229;  Holt's  Estate, 
12  Pa.  Dist  205;  Hoffman's  Estate,  12 
Pa.  Dist.  770;  Patton's  Estate,  19  Pa. 
Super.  Ct.  545 ;  Brenneman's  Estate,  14 
York  Leg.  Rec.  (Pa.)  14.  See  also 
Scott's  Estate,  14  York  Leg.  Rec.  (Pa.) 
77;  Eckert's  Estate,  18  Lane  L.  Rey. 
S8. 

Texas.  —  Bell  v,  Goss,  (Tex.  Civ. 
App.  1903)  76  S.  W.  Rep.  315. 

Yermont -— Compenifttion  and  Coeti  to 
teeeiml  Administrator  Discretionary.  — 
S^e  Powell  V.  Foster,  71  Vt.  160. 

In  VevTork — Charging  Costs  Against 
Accountant  Personally.  —  Matter  of 
Post,  (Surrogate  Ct.)  30  Misc.  (N.  Y.) 
551  (interposing  technical  objections) ; 
Matter  of  Briggs,  (Surrogate  Ct.)  31 
Misc.  (N.  Y.)  486;  Matter  of  Holmes, 
79  N.  Y.  App.  Div.  264;  Matter  of 
Eadie,  (Surxogate  Ct.)  39  Misc.  (N. 
Y.)  X 1 7 ;  Matter  of  Long  Island  L.  & 
T.  Co.,  92  N.  Y.  App,  Div.  5,  where 
the  executor  acted  with  great  laxity 
and  almost  inexcusable  negligence. 

Costs  May  Be  Charged  Against  Con- 


testants.  —  UsLtier  of  Killan,  66  N.  Y. 
App.  Div.  312. 

Allowances  to  Parties  Only.  —  Mat- 
ter of  Welling,  51  N.  Y.  App.  Div.  355- 

Expenses  of  Accountant  —  Counsel 
Fee.  —  For  allowance  of  counsel  fees 
under  Code  Civ.  Pro.  N.  Y.,  88  2561, 
2562,  see  Matter  of  Mitchell,  (Surro- 
gate Ct.)  39  Misc.  (N.  Y.)  120.  See 
also  Matter  of  Baker,  (Surrogate  Ct) 
27  Misc.  (N.  Y.)  126,  where  attor- 
ney's fees  were  refused  because  of  fail- 
ure to  present  a  bill  of  items  and 
vouchers.  But  an  executor  should  not 
be  deprived  of  the  necessary  expenses 
actually  paid  by  him  for  the  benefit  of 
the  estate  merely  because  the  account 
does  not  contain  them.  Matter  of  Kane, 
64  N.  Y.  App.  Div.  566. 

1M3.  1.  In  Alabama  an  executor 
who  institutes  a  suit  in  good  faith  and 
on  reasonable  grounds  is  entitled  to  re- 
imbursement of  the  costs  and  expenses 
of  litigation,  notwithstanding  his  fail- 
ure of  success,  provided  there  does  not 
appear  to  have  been  a  want  of  proper 
diligence.  Noble  v.  Jackson,  124  Ala. 
3x1. 

1M4,  2.  Matter  of  Adams,  131 
Cal.  415;  Marshall  v.  Coleman,  187  111. 
556;  Calnan  v.  Savidge,  68  Kan.  620; 
Springfield  Grocer  Co.  v.  Walton,  95 
Mo.  App.  526;  Bean  v.  Bean,  135  N. 
Car.  92.  See  also  Matter  of  Hedrick, 
127  Cal.  184;  Kittson  v.  St  Paul  Trust 
Co.,  78  Minn.  325. 

1055.  1.  Heppe  v.  Szczepanski, 
209  111.  88 ;  Tucker  v.  Stewart,  X2i  Iowa 
714;  Hoffman  v.  Armstrong,  90  Md. 
123 ;  Matter  of  Walrath,  (Surrogate  Ct.) 
37  Misc.  (N.  Y.)  696;  Matter  of  Arm- 
strong, 72  N.  Y.  App.  Div.  286;  Wea- 
dock  v.  Ray,  xii  Wis.  489. 

2.  Conant's  Estate,  43  Oregon  530. 

1M6*  1.  Matter  of  McManus, 
(Surrogate  Ct)  35  Misc.  (N.  Y.)  678; 
Conant's  Estate,  43  Oregon  530. 

2.  Tucker  v.  Stewart,  i2x  Iowa  714; 
Matter  of  Walrath,  (Surrogate  Ct.) 
37  Misc.  (N.  Y.)  696;  Matter  of  Mc- 
Manus, 66  N.  Y.  App.  Div.  53;  Matter 
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10S7. 

1059. 
1060. 

1069. 
1063. 
10«4. 


1065. 


See  note  i. 

(b)  OTomidi  for  Belief  —  Statutory  Gronadf .  —  See  note  3. 

(el  By  Whom  Applioetion  Mmj  B«  Xade.  —  See  note  2. 

(d)  Time  of  lUUng  AppUoation  —  In  Goneral.  —  See  note  6. 
AppUoation  Baiod  on  Statutory  Oroundi.  —  See  note  y. 
AppUoation  Baiod  on  Fraud  or  Xiitako.  —  See  note  I. 

(e)  ATtrmento  of  Petition.  —  See  note  3. 
See  notes  i,  2. 

Fraud  or  Xiitake.  —  See  note  4. 
Want  of  Botioe.  —  See  note  5. 
ATonnenti  of  Biligenee.  —  See  note  2. 

(f)  Deoree  or  Order.  —  See  note  3. 


of  Armstrong,  72  N.  Y.  App.  Div.  286; 
Matter  of  Wicke,  74  N.  Y.  App.  Div. 
221 ;  Froebrich  v.  Lane,  (Oregon  1904) 
76  Pac.  Rep.  351.  See  also  Matter  of 
Willard,  139  Cal.  501 ;  Kingan  v.  Haw- 
ley,  29  Ind.  App.  376 ;  Matter  of  Doug- 
las, 52  N.  Y.  App.  Div.  303. 

1057.  1.  See  Matter  of  Walrath, 
(Surrogate  Ct.)   37  Misc.  (N.  Y.)  696. 

3.  Indiana  —  Fraud,  Mistake,  or  Il- 
legality. —  That  a  final  settlement  may 
be  set  aside  for  fraud,  mistake,  or  ille- 
gality, see  Kingan  v.  Hawley,  29  Ind. 

App.  376. 

In  Bow  York  —  Clerical  Error,  —  Mat- 
ter of  Walrath,  (Surrogate  Ct.)  37 
Misc.  (N.  Y.)  696.  See  also  Matter  of 
Seaman,  63  N.  Y.  App.  Div.  49. 

"Other  Sufficient  Cause"  Mentioned 
in  Statute.  —  Matter  of  Douglas,  52  N. 
Y.  App.  Div.  303. 

Errors  of  Law.  —  Matter  of  Walrath, 
(Surrogate  Ct.)  37  Misc.  (N.  Y.)  696. 
See  also  Matter  of  Douglas,  52  N.  Y. 
App.  Div.  303. 

Lack  of  Diligence  in  Preparation  of 
Evidence.  —  See  Matter  of  McManus, 
66  N.  Y.  App.  Div.  53. 

Newly  Discovered  Evidence.  —  See 
Matter  of  McManus,  (Surrogate  Ct.)  35 
Misc.  (N.  Y.)  678. 

In  Penniylyania.  —  Bick ford's  Estate, 
16  Pa.  Super.  Ct.  572,  stating  the  first 
two'  doctrines  set  out  in  the  original 
note  and  refusing  to  review. 

1059.  2.  Matter  of  Armstrong,  72 
N.  Y.  App.  Div.  286. 

1060*  6.  Poh's  Estate,  12  Pa.  Dist. 
160;  Bickford's  Estate,  16  Pa.  Super. 
Ct.  572. 

After  Estate  Eai  Been  Settled.  —  See 
Potter  V.  Brentlinger,  117  Iowa  536. 

7.  Under  Indiana  Statute.  —  Kingan  v. 
Hawley,  29  Ind.  App.  376. 

Bev  Tork  SUtnte.  —  Matter  of  Wicke, 


74  N.  Y.  App.  Div.  221  (delay  of  one 
month  not  inexcusable  laches). 

Under  Ohio  Statute.  —  See  Woodward 
V.  Curtis,  10  Ohio  Cir.  Dec.  400. 

1063.  1.  Weadock  v.  Ray,  iii 
Wis.  489.  See  also  Smith  v.  Buchanan, 
(Iowa  1903)  96  N.  W.  Rep.  1086. 

1063.  8.  Matter  of  Ross,  140  Cal. 
282  (petition  to  set  aside  decree  of  dis- 
tribution) ;  Matter  of  Wicke,  74  N.  Y. 
App.  Div.  221  (illegality — failure  to 
file  vouchers). 

In  Indiana  a  widow's  petition  to  set 
aside  the  final  settlement  of  an  admin- 
istrator because  of  his  failure  to  pay 
her  allowance  need  not  show  that  she 
has  not  lost  or  waived  her  right  to  such 
allowance,  nor  need  it  show  that  she 
has  demanded  it  of  the  administra- 
tor before  final  settlement.  Rush  v. 
Kelley,  (Ind.  App.  1905)  73  N.  E.  Rep. 
130. 

1064.  I.  See  Kingan  v.  Hawley, 
29  Ind.  App.  376  (sufiicient  averment  of 
illegality  and  fraud);  Rush  v.  Kelley, 
(Ind.  App.  1905)  73  N.  E.  Rep.  130 
(averments  of  fraud). 

8.  Rush  v.  Kelley,  (Ind.  App.  1905) 
73  N.  E.  Rep.  130. 

4.  Tucker  v.  Stewart,  (Iowa  1901)  86 
N.  W.  Rep.  371 ;  Conant's  Estate,  43 
Oregon  530.  See  also  Smith  v.  Bu- 
chanan, (Iowa  1903)  96  N.  W.  Rep. 
1086. 

5.  For  Petitioni  Held  to  Be  Snflloientf 
see  Matter  of  Ross,  140  Cal.  282  (peti- 
tion to  set  aside  a  decree  of  distribu- 
tion);  Rush  V.  Kelley,  (Ind.  App.  1905) 
73  N.  E.  Rep.  130. 

1065.  8.  See  Matter  of  Ross,  140 
Cal.  282  (a  petition  to  set  aside  a  de- 
cree of  distribution). 

8.  Matter  of  Morris,  65  N.  J.  Eq.  699, 
following  the  New  Jersey  cases  set  out 
in  the  original  note. 
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106tS.     (g)  Appeal  and  Oertionuri.  —  See  note  5. 

1066.    See  note  2. 

(2)  By  Suit  in  Equity  —  (a)  JnriidioUon  —  Imhtmt  Power. 
—  See  note  3. 

1067*     (b)  Gronndi  for  Belief  —  In  OeneraL  —  See  note  2. 

Ihkiid.  —  See  note  i. 
See  note  i. 


1069. 
1070. 
107a. 
1074. 

2,  3- 

107S. 
1077. 


fd)  Time  of  Initituting  8vit  —  In  General.  —  See  note  2. 


»)  Pleadings  —  ATermenU  of  Bill  —    In  Goneral.  —  See  notes 


Ezenie  for  Belay.  —  See  note  5. 

(f)  BTidenoe  under  Pleadingi.  —  See  note  2. 

8.  Appeal  and  Error  —  a.  Appealable  Orders  and 


Decrees.  — See  notes  i,  2,  4,  6,  7. 


lOM.  6.  Yakel  v.  Yakel,  96  Md. 
240. 

In  Bev  York.  —  Matter  of  Walrath, 
(Surrogate  Ct.)  37  Misc.  (N.  Y.)  696, 
following  Story  v,  Dayton,  22  Hun  (N. 
Y.)  450,  stated  in  the  original  note; 
Matter  of  Wicke,  74  N.  Y.  App.  Div. 
221,  holding  that  the  surrogate's  deter- 
mination must  be  reviewed  as  if  an 
original  application  were  made  to  the 
Supreme  Court. 

1066*  9.  Compare  Matter  of  Mor- 
ris, 65  N.  J.  Eq.  699,  holding  that  on 
appeal  from  an  order  in  refusing  to 
open  aecounts  not  only  questions  of 
law  but  of  fact  will  be  reviewed. 

S.  Froebrich  v.  Lane,  (Oregon  1904) 
76  Pac.  Rep.  351. 

Adequate  Bemedy  at  Law.  —  In  Ore- 
gon the  fact  that  relief  could  have  been 
had  in  the  probate  court  on  the  same 
grounds  will  not  bar  the  suit  in  equity, 
where  the  remedy  in  the  former  juris- 
diction was  not  invoked.  Froebrich  v. 
Lane,  (Oregon  1904)  76  Pac.  Rep.  351. 

Interloentory  Ordien  of  the  probate 
court  will  not  be  nullified  in  equity. 
Ladd  V,  Nystol,  6z  Kan.  23. 

Yolnntary  IMsinliiel  of  an  Appeal  from 
the  judgment  of  the  probate  court  will 
not  bar  a  suit  in  equity.  Baldwin  v. 
Dalton,  168  Mo.  20. 

1067.  S.  State  v.  Carroll,  10 1  Mo. 
App.  no;  Froebrich  v.  Lane,  (Oregon 
1904)  7^  Pac.  Rep.  351. 

Mere  Illegal  AUowaaoee. —  Baldwin  v. 
Dalton,  168  Mo.  20 ;  Warden  v.  Busbee, 
89  Mo.  App.  113;  Ladd  v,  Nystol,  63 
Kan.  23. 

lOM*  1.  CoUnsion  Between  Adminii- 
trator  and  Oonrt.  —  Baldwin  v.  Dalton, 
168  Mo.  20  (facts  held  not  to  show 
collusion). 


Cironmetanoes  Held  Hot  to  Oonititnte 
Frand.  —  Tucker  v,  Stewart,  (Iowa 
1 901)  86  N.  W.  Rep.  371  (failure  to 
account  for  interest). 

As  to  What  Conoealmeni  by  the  Admin- 
istrator Constitntes  Frand  see  Froebrich 
r.  Lane,  (Oregon  1904)  76  Pac.  Rep. 
351. 

1070.  I.  Tucker  v,  Stewart,  (Iowa 
1901)  86  N.  W.  Rep.  371;  $tate  r. 
Carroll,  loi  Mo.  App.  no;  State  v, 
Shaw,  163  Mo.  19X ;  Baldwin  v.  Dalton, 
x68  Mo.  20.  See  also  Froebrich  v.  Lane, 
(Oregon  1904)  7^  Pac.  Rep.  351.         ^ 

1079.  2.  See  Dauphin's  Succes- 
sion, 112.  La.  X03;  Froebrich  v.  Lane, 
(Oregon  1904)  76  Pac.  Rep.  351  (delay 
of  eight  months  excusable). 

▼arloni  Periods  of  Belay  Held  Fatal.  — 
Six  Years.  —  Hays  v.  Freshwater,  47  W. 
Va.  217  (bill  to  surcharge  and  falsify 
account). 

1074.  2.  Ladd  v.  Nystol,  63  Kan. 
23.  See  also  Froebrich  v.  Lane,  (Ore- 
gon 1904)  76  Pac.  Rep.  351, 

3.  See  Thome  r.  Allen,  (Ky.  1899) 
49  S.  W.  Rep.  Z068. 

5.  See  Dauphin's  Succession,  112  La. 
103. 

107ff«  2.  Dauphin's  Succession,  112 
La.  X03. 

1077.  1.  Ansley  v.  Richardson,  95 
Mo.  App.  332 ;  Read  r.  Franklin,  (Tenn. 
Ch.  1900)  60  S.  W.  Rep.  215.  See  also 
Matter  of  Daymon,  47  N.  Y.  App.  Div. 

315. 

2.  Jones  v.  Sugg,  136  N.  Car.  143, 
holding  that  the  denial  of  a  motion  to 
refer  involved  a  substantia]  right  and 
was  appealable. 

4.  Matter  of  Grant,  131  Cal.  426. 
See  also  Farrow  v.  Nevin,  44  Oregon 
496. 
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1078*    See  note  4. 

b.  Who  May  Appeal.  —  See  notes  5,  6. 
1079.    c.  Review  and  Judgment  on  Appeal  —  EeTitw  wi 

AppeaL  —  See  notes  2,  5,  6. 

JndgiMiit  —  See  note  7. 

1080.     XY.  DlSTBIBUTIOV  TO  LxeATES8»  DlBTBIBVTSSa^  HBIB8, 

AMD  DSYuatSS  —  1.  Vecestity  of  Obtaining  Order  of  Court  —  See 
notes  2,  3,  4. 

2.  At  What  Stage  of  Prooeedings  —  Putiai  iMitribvtiMi.  — 
See  note  5. 

1081.    See  note  i. 

1089.     FiiiAl  DittribnUon.  —  See  note  I. 


107T.  6.  Fingleton  v.  Kent  Circuit 
Judge,  116  Mich.  211. 

1  See  Matter  of  Welling,  51  N.  Y. 
App.  Div.  355. 

107S.  4.  Matter  of  Dunn,  39  N. 
Y.  App.  Div.  510,  holding  that  the  re- 
fusal of  a  surrogate  to  compel  an  ac- 
counting by  an  ancillary  administrator 
was  discretionary  and  not  reviewable; 
Kenaday  v.  Sinnott,  179  U.  S.  606, 
holding  that  a  decree  reversing  and  re- 
manding a  case  for  a  restatement  of  the 
account  is  not  final  and  appealable. 

6.  See  Glosson  v.  Glosson,  104  Tenn. 

391. 
e.  Heaton's  Estate,  139  Cal.  xix,  73 


9  Pa.  Dist.  59;  Barry's  Estate,  29  Pa. 
Co.  Ct.  330;  Sloan  v,  DuflFy,  117  Wis. 
480.  See  also  Mathews  v.  Sheehan,  76 
Conn.  654 ;  In  re  Osbum,  36  Oregon  8. 
Compare  Matter  of  Welling,  51  N.  Y. 
App.  Div.  355,  holding  that  the  Supreme 
Court  may  review  all  matters  of  fact 
that  the  surrogate  can  consider. 

7.  See  James  v.  West,  67  Ohio  St 
28. 

1080*  2.  Griffin  v.  Warburton,  23 
Wash.  231 ;  \,cixing  19  Encycof  Pl.  and 
pR.  1079  (1080)  and  quoting  the  whole 
text  paragraph]  ;  Merwin's  Appeal,  75 
Conn.  33 ;  Kraus  v.  Kraus,  81  Minn. 
484 ;  Springfield  Grocer  Co.  v.  Walton, 


Pac.  Rep.  185,  holding  that  the  question,   95   Mo.  App.  526;  James  v.  West,  67 


whether  a  person  was  aggrieved  would 
not  be  determined  on  a  mo*tion  to  dis- 
miss where  it  involved  the  merits  of  the 
order. 

Party  Intfl^ettad  in  Beal  Eitate.  —  See 
Gannon  v,  Phelan,  64  Neb.  220. 

An  Erecntor  may  appeal  from  an  or- 
der modifying  his  report.  In  re  Over- 
ton, (Indian  Ter.  1904)  82  S.  W.  Rep. 
766. 

1079*  8.  Richardson  v.  Emberson, 
96  111.  App.  403;  Klicka  v,  Klicka,  105 
111.  App.  369;  Ansley  v,  Richardson,  95 
Mo.  App.  332. 

Correction  of  Deoroa.  —  Where  the  de- 
cree allowing  a  final  account  is  found 
to  be  erroneous  as  to  an  item  or  items, 
the  Supreme  Court  may  direct  that  it 
be  corrected,  and  as  corrected  affirm  it. 
Matter  of  Adams,  131  Cal.  415. 

6.  In  re  Osbum,  36  Oregon  8. 

6.  Noble  V.  Jackson,  132  Ala.  230; 
Matter  of  Hedrick,  127  Cal.  185 ;  Mat- 
ter of  Adams,  131  Cal.  415 ;  Mclntire 
V.  Mclntire,  14  App.  Cas.  (D.  C.)  337; 
In  re  Ford,  29  Mont.  283  (allowances 
to  special  administrator)  ;  Lamberson  v. 
Vann,  134  N.  Car.  108;  Simon's  Estate, 


Ohio  St.  28.     See  also  Kirk  v.  Baker, 
26  Mont.  190. 

8.  Griffin  v,  Warburton,  23  Wash. 
231  Iquoting  19  Encyc.  of  Pl.  and  Pe. 
1080]  ;  State  v,  Whitehouse,  75  Conn. 
410;  Merwin's  Appeal,  75  Conn.  33; 
Kraus  v,  Kraus,  81  Minn.  484. 

4.  Griffin  v.  Warburton,  23  Wash. 
231,  quoting  19  Encyc.  of  Pl.  and  Pb. 
1080. 

5.  Murdock  v.  Murdock,  ixx  111.  App. 
375,  following  Reynolds  v.  People,  55 
111.  328,  stated  in  the  original  note. 

10§1.  1.  Gonitraotion  of  Btatatoi. — 
—  Matter  of  Sheid,  129  Cal.  173;  Mat- 
ter of  Thayer,  142  Cal.  453 ;  Matter  of 
Mitchell,  126  Cal.  248;  Murdock  v. 
Murdock,  iii   111.  App.  375. 

In  California.  —  Coursen's  Estate, 
133  Cal.  xix,  65  Pac.  Rep.  965,  follow- 
ing Matter  of  Sheid,  122  Cal.  528,  stated 
in  the  original  note. 

In  New  York.  —  For  a  case  holding 
the  answer  insufficient  to  require  dis- 
missal see  Matter  of  Miner,  (Surrogate 
Ct.)  39  Misc.  (N.  Y.)  60s. 

10S3*  1.  State  v.  Henderson,  164 
Mo.  347. 
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1089.    3.  Who    May    Apply   for  Distribution  —  AppUeation  for 
Fwrtial  Distribution.  —  See  note  2. 

Applioation  for  Final  Distrilmtion.  —  See  notes  5,  6. 
Assignoe  of  Logatae  or  Distributoo.  —  See  note  7. 

1083.  4.  Porm  and  Contents  of  Applioation  —  Contents  of  Appli- 
oation. —  See  notes  5,  7. 

1084.  6.  Notice  of  Application.  —  See  notes  2,  3,  4,  6. 
.   1089.    6.  Pleadings  to  Petition.  —  See  notes  i,  3,  4. 

1086.    8.  Hearing  and  Determination  — a.    In  General. — 
See  notes  i,  4. 

b.  Determination  of  Incidental  Questions  — 

Gonitmetion  of  Will  and  Asoortalnmont  of  Diitribnteoi.  —  See  note  7. 


IMS*  2.  Ezoentor.s  —  Alcorn  v, 
Buschke,  133  Cal.  655,  following  Matter 
of  Letellier,  74  Cal.  311,  stated  in  the 
original  note,  and  applying  the  princi- 
ples of  that  case  to  an  administrator. 

6.  In  Kanaai,  any  person  interested, 
and  therefore  the  administrator,  may 
apply  for  distribution.    Holden  v.  Spier, 

65  Kan.  412. 

6.  A  Xortgagoo  of  the  testatrix  is  not 
entitled  to  distribution.  Matter  of 
Crooks,  125  Cal.  459. 

7.  Matter  of  Wood,  (Surrogate  Ct.) 
38  Misc.  (N.  Y.)  64.  Contra,  Spear  v. 
Banks,  125  Ala.  227, 

10§3»  5.  In  re  Murphy,  (Cal.  1904) 
78  Pac.  Rep.  960,  where  a  petition  in 
the  language  of  the  statute  was  held 
to  be  sufficient,  at  least  as  against  the 
executor;  Coulter  v.  Bradley,  (Ind. 
1904)  71  N.  E.  Rep.  903;  Sorensen  v. 
Sorensen,  (Neb.  1903)  94  N.  W.  Rep. 
540.  See  silso  Boring  v.  Jobe,  (Tenn. 
Ch.  1899)  53  S.  W.  Rep.  763. 

7.  Mnltifeuioninois.  —  A  bill  for  dis- 
tribution is  not  multifarious  because 
joined  with  a  prayer  for  the  settlement 
of  the  accounts  of  legatees  who  were 
creditors  and  debtors  of  the  estate. 
Triplett  r.  Woodward,  98  Va.  187. 

Prayer  for  SoTOoation.  —  A  new  peti- 
tion by  an  administrator  asking  for  dis- 
tribution and  setting  forth  the  undis- 
puted facts  in  regard  to  the  persons 
entitled  to  a  distributive  share,  differ- 
ing entirely  from  the  former  petition 
and  decree,  must  be  regarded  as  con- 
taining by  necessary  implication  so  clear 
a  prayer  for  the  revocation  of  the  pre- 
vious decree  as  to  have  the  effect  of 
such  an  application.  Bergeron  v.  Cote, 
98  Me.  4x5. 

1084,    2.    In  re  Healy,  (Cal.  1901) 

66  Pac.  Rep.  175;  Scruggs  v.  Scruggs, 
(Kan.  1904)  77  Pac.  Rep.  269;  Miguez 


V,  Delcambre,  109  La.  1099;  State  v, 
Henderson,  164  Mo.  347;  Baker  v, 
Limipee,  91  Mo.  App.  561 ;  McGowan  tr. 
Smith,  22  Wash.  625.  See  also  Toland 
V,  Earl,  129  Cal.  148. 

The  Hniband  of  a  Legatee  is  not  a 
proper  party.  Triplett  v.  Woodward, 
98  Va.   189. 

8.  In  re  Healy,  (Cal.  1901)  66  Pac 
Rep.  175.  But  see  State  v.  Henderson, 
164  Mo.  347,  holding  that  a  statute  pro- 
viding that  **  each  person  entitled  to 
distribution  or  partition,  not  applying 
therefor,  shall  be  notified  in  writing  of 
such  application  ten  days  before  any 
such  order  shall  be  made  "  has  no  ref- 
erence to  a  notice  to  be  given  to  an 
executor,  but  applies  only  to  persons 
entitled  to  a  share  in  the  distribution. 

4.  Matter  of  Post,  (Surrogate  Ct.)  30 
Misc.  (N.  Y.)  551. 

6.  See  Scruggs  v.  Scruggs,  (Kan. 
1904)  77  Pac.  Rep.  269. 

1095.  1.  A  Xortgagee  attempting  to 
intervene  must  file  a  statement  of  the 
grounds  upon  which  he  claims  a  right 
to  be  heard.    Matter  of  Crooks,  125  Cal. 

459* 

8,  A  Demnrrer  was  filed  in  Coulter 
V.  Bradley,   (Ind.  1904)  71  N.  E.  Rep. 

903. 

4.  See  Coulter  v.  Bradley,  (Ind.  App. 
1904)  69  N.  E.  Rep.  710,  where  the 
omission  was  held  to  be  cured  by  a 
special  finding. 

1096*  1.  A  Jury  Trial  cannot  be  re- 
quired.    Duffy  V,  Duffy,  114  Iowa  581. 

4.  Matter  of  Freud,  134  Cal.  333. 
See  also   Rorke's   Estate,   10   Pa.   Dist. 

754. 

7.  Matter  of  Robinson,  (Surrogate 
Ct.)  43  Misc.  (N,  Y.)  169;  Matter  of 
Thompson,  (Surrogate  Ct.)  41  Misc. 
(N.  Y.)  223 ;  Reformed  Prcsb.  Church 
v.  McMillan,  31   Wash.  643.     See  also 
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1087.  See  note  i. 

1088.  9.   Order    or   Decree   of  Diftribution  —  a.   General 

Requisites.  —  See  note  3. 

1089.     Blioald  Be  Immediate  and  Abtolute.  —  See  note  4. 

1090.  b.  Distribution  to  Assignees.  —  See  note  6. 

1091.  See  note  i. 

1099.    c.    Refunding  Bonds.  —  See  note  2. 

10.  Distribution  in  Kind.  —  See  notes  3, 4. 

11.  ConcluaiveneM  of  Order  or  Decree  —  Collateral  Attack 


1093. 

—  See  note  2. 

Matter  of  Willey,  140  Cal.  238 ;  Sinnott 
V.  Kenaday,  12  App.  Cas.  (D.  C.)  115; 
Mclntire  v.  Mclntire,  14  App.  Cas.  (D. 

C.)  337. 

Ho  Separate  ApplioatioiL.  —  The  ascer- 
tainment of  heirs  or  distributees  is  a 
mere  incident  to  the  order  of  distribu- 
tion ;  and  a  separate  application  for 
that  purpose  under  Gen.  Stat.  Conn. 
(1888),  S  628,  is  unnecessary  and  im- 
proper. Chase  v,  Benedict,  72  Conn. 
332. 

ia§7.  1.  Matter  of  Sheid,  129  Cal. 
173;  Matter  of  Ryder,  141  Cal.  366; 
Holden  v.  Spier,  65  Kan. '412;  Fitzpat- 
rick  V,  Simonson  Bros.  Mfg.  Co.,  86 
Minn.  140;  Kirk  v.  Baker,  26  Mont. 
190;  Cadiz  First  Nat.  Bank  v.  Beebe, 
62  Ohio  St.  41. 

Special  Applloation  to  Determine  Heir 


IMO.  6.  Martinovich  v.  Marsi- 
cano,  137  Cal.  354;  Bergeron  v.  Cote, 
98  Me.  415. 

In  Kew  Tork.  —  Matter  of  Boyce, 
(Surrogate  Ct.)  37  Misc.  (N.  Y.)  151, 
following  Matter  of  Randall,  152  N.  Y. 
508,  stated  in  the  original  note;  Matter 
of  Lattan,  (Surrogate  Ct.)  42  Misc.  (N. 
Y.)  467,  construing  Code  Civ.  Pro.  N. 
Y.,  §  2743,  and  stating  the  doctrine  of 
the  first  paragraph  of  the  original  note. 
And  see  Matter  of  Browne,  (Surrogate 
Ct.)  35  Misc.  (N.  Y.)  366. 

1091.  1.  Spear  v.  Banks,  125  Ala. 
227 ;  Snyder  v,  Murdock,  26  Utah  233. 
Compare  Matter  of  Ryder,  141  Cal,  366, 
where  the  rule  was  held  to  be  inappli- 
cable to  an  attempted  conveyance  hy 
the  heir  apparent. 

CoUaterai  Attack  on  Deeree  Disrenrd- 


ihip  —  California.  —  For    cases    arising    Ing  Aiaignment.  —  Snyder    v.    Murdock, 


under  or  construing  Code  Civ.  Pro. 
Cal.,  8  1664,  see  Matter  of  Sheid,  129 
Cal.  173;  Matter  of  Christensen,  135 
Cal.  674;  Matter  of  Healy,  137  Cal. 
474;  Matter  of  Sutro,  143  Cal.  487. 

1098.  S.  See  Coursen's  Estate,  133 
Cal.  xix,  65  Pac.  Rep.  965. 

Diitribntion  in  Bepretentative  Oapadty 
—  The  decree  should  adjudge  that  the 
payment  of  the  amounts  to  be  distrib- 
uted be  made  by  the  individual  and 
not  by  him  as  executor  or  administrator. 
Matter  of  Monell,  (Surrogate  Ct.)  28 
Misc.  (N.  Y.)  309. 

Certification  by  the  clerk  of  the  pro- 
bate court  is  sufficient.  Fitzpatn'ck  v, 
Simonson  Bros.  Mfg.  Co.,  86  Minn. 
140. 

Validity  of  Entry. — A  judgment  which 
the  clerk  delayed  entering,  but  which, 
when  entered,  appears  in  its  proper 
place  in  the  court  records,  and  as  of 
the  day  of  its  rendition,  is  valid.  State 
r.  Henderson,  164  Mo.  347. 

1089*  4.  TTnauthoriied  Conditiona. — 
See  Matter  of  Reith,  144  Cal.  314. 


26  Utah  233,  following  William  Hill  Co. 
V,  Lawler,  116  Cal.  359,  stated  in  the 
original  note. 

1093.  2.  Boring  v.  Jobe,  (Tenn. 
Ch.  1899)  SZ  S.  W.  Rep.  763.  See  also 
Murdock  v,  Murdock,  iir  111.  App.  375; 
Piper's  Estate,  12  Pa.  Dist.  443;  Ras- 
taetter's  Estate,  15  Pa.  Super,  Ct.  549. 
Compare  Klicka  v.  Klicka,  105  111.  App. 
369,  holding  that  the  statute  requiring 
a  refunding  bond  applies  to  cases  where 
debts  may  be  exhibited,  and  not  where 
the  statutory  period  of  limitations  for 
exhibiting  claims  had  passed;  Piper's 
Estate,  208  Pa.  St.  636. 

3.  See  Matter  of  Thompson,  (Surro- 
gate Ct.)  41  Misc.  (N.  Y.)  420,  where 
a  distribution  in  kind  was  held  to  be 
proper. 

4.  In  Connecticut.  —  Merwin's  Ap- 
peal, 75  Conn.  33.  See  also  Walker  v. 
Upson,  74  Conn.  128. 

1093.  8.  California.  —  Williams  v. 
Marx,  124  Cnl.  22;  Toland  v.  Earl,  129 
Cal.  148;  Martinovich  v.  Marsicano,  137 
Cal.  354;  Kaufifman  v.  Gries,  141  CaL 
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1094. 
lOOff. 


1096. 


See  notes  2,  3. 

IS.  Yaoating  and  Amending  Order  or  Decree.  —  See  notes 

See  notes  i,  3. 

Applioation,  PartiM,  and  KoUm.  —  See  notes  4,  5,  6. 
13.  Enforcement  of  Order  or  Decree.  —  See  note  7. 
See  notes  3,  4»  5r 


395.  See  also  Blackburn  v.  Webb,  133 
Cal.  420. 

Indiana,  —  Kubn  v.  Boebne,  27  Ind. 
App.  340. 

Kansas.  —  Scruggs  v,  Scruggs,  (Kan. 
1904)  77  Pac  Rep.  269. 

Massachusetts,  —  Harris  v.  Starkey, 
176  Mass.  445. 

Minnesota.  —  Fitzpatrick  v.  Simonson 
Bros.  Mfg.  Co.,  86  Minn.  140;  Chad- 
bourne  v.  Hartz,  (Minn.  1904)  lox  N. 
W.  Rep.  68. 

Missouri.  —  See  Aull  v,  St.  Louis 
Trust  Co.,  149  Mo.  x. 

New  York,  —  Skillin  v.  Central  Trust 
Co.,  80  N.  Y.  App.  Div.  206. 

Pennsylvania.  —  Piper's  Estate,  208 
Pa.  St.  636,  12  Pa.  Dist.  443. 

Utah.  —  Snyder  v.  Murdock,  26  Utah 

333. 

Snratiet  on  Administration  Bond.  — 
Compare  Noble  v.  Whitten,  34  Wash. 
507 ;  O'Connor  v.  Lighthizer,  34  Wash. 
X52. 

1094.  2.  Coats  v,  Harris,  (Idaho 
X904)  75  Pac.  Rep.  243. 

8.  Matter  of  Gall,  42  N.  Y.  App.  Div. 
255.  See  also  Miguez  v.  Delcambre, 
X09  La.  1090. 

4.  Thomley  v.  Kershaw,  109  111.  App. 
X13,  affirmed  204  111.  266,  holding  that 
the  County  Court  has  jurisdiction  to 
set  aside  its  former  order  of  distribu- 
tion without  a  previous  decree  of  a 
court  of  chancery  canceling  a  deed 
given  in  pursuance  of  the  order;  Har- 
ris V.  Starkey,  176  Mass.  445. 

Opening  Decree.  —  By  Code  Civ.  Pro. 
N.  Y.,  §  2481,  the  surrogate  is  author- 
ized on  petition  to  open  a  decree  and 
bring  in  parties  who  should  have  been 
cited  to  appear,  but  have  not  been  so 
cited.  Matter  of  Gall,  42  N.  Y.  App. 
Div.  255. 

0.  Compare  Bergeron  v.  Cote,  98  Me. 
415,  where  the  court  said :  "  We  do  not 
hold  that  a  probate  court  can,  after  the 
term  it  was  made,  annul  or  modify  a 
decree  as  to  a  matter  which  was  passed 
upon  and  determined  in  the  making  of 


such  decree,  or  that  even  such  a  decree 
as  this  would  not  be  ample  protection 
to  any  person  who  had  acted  upon  it, 
but  simply  that  before  a  decree  has  been 
acted  upon,  upon  application  by  a  per- 
son interested  and  after  notice  to  all 
persons  interested,  that  the  probate 
court  may  annul  or  modify  a  previous 
decree  containing  manifest  errors  and 
mistakes,  inadvertently  made  and  which 
were  not  considered  by  the  probate 
court  and  determined  by  it ;  "  Trickett's 
Estate,  22  Pa.  Co,  Ct.  558.  But  see 
Aull  V.  St.  Louis  Trust  Co.,  149  Mo.  i, 
holding  that  the  probate  court  may 
modify  its  order  of  distribution  at  any 
time  during  the  term. 

1095.  1.  In  Xassachnsetts.  —  For 
circumstances  warranting  the  revision 
of  a  decree  of  distribution,  see  Harris 
V.  Starkey,  176  Mass.  445. 

8.   Matter  of  Ross,  140  Cal.  282. 

4.  Per  Snfflcienoy  of  Allegations  to 
warrant  setting  aside  a  decree,  see  Mat- 
ter of  Ross,  140  Cal.  282. 

5.  See  Matter  of  Mitchell,  126  CaL 
248. 

6.  Matter  of  Mitchell,  126  Cal.  248, 
holding  that  notice  by  posting  is  re- 
quired, and  that  service  of  the  notice 
of  motion  on  the  executors  alone  is  in- 
sufficient; Matter  of  Gall,  42  N.  Y. 
App.  Div.  255. 

7.  State  V.  Babb,  77  Mo.  App.  2771 
Kirk  V.  Baker,  26  Mont.  190;  Lydick 
V.  Chancy,  64  Neb.  288. 

1096.  8.  Aull  V.  St.  Louis  Trust 
Co.,  149  Mo.  I. 

4.  State  V.  Babb,  77  Mo.  App.  277; 
Lydick  v.  Chancy,  64  Neb.  288.  See 
also  Whetstone  v.  McQueen,  137  Ala. 
301 ;  Matter  of  Holmes,  79  N.  Y.  App. 
Div.  267,  holding  that  enforcement  not 
limited  to  execution. 

5.  Matter  of  Holmes,  79  N.  Y.  App. 
Div.  267,  affirmed  176  N.  Y.  604;  Mat- 
ter of  David,  (Surrogate  Ct.)  44  Misc. 
(N.  Y.)  337.  See  also  Matter  of  Mo- 
nell,  (Surrogate  Ct.)  28  Misc.  (N.  Y.) 
309. 
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1097. 

note  7. 
1098. 


15.  Coitt.  —  See  notes  4,  5. 

16.  Appeals  —  ApptalaUlity  of    Ordmi  and   2>MrMS.  —  See 


See  notes  6,  8. 
Who  Kay  Appeal.  —  See  notes  10,  12. 
14199.     See  note  i. 

17.  Diftribution  and  Partition  of  Beal  Eitate  —  Uitillm- 
ti«ii«  —  See  notes  3,  6. 

1100.  ZYL  DiaCEABeZ  of  ExXClTTOBfl  avd  Abmivibtbatobs 
—  1.  In  Ooneral  —  Hodifled  Praetioe  in  Some  Btotet.  —  See  note  3. 

1101.  Deoree  Euential  to  Valid  lUacharge.  —  See  note  I. 

1 109.    2.  How  Diioharge  Is  Obtained.  —  See  note  i. ^ 

1  lOS.     3.  Effect  of  Discharge  —  EflEsot  on  liabiUty  of  PwrMnal  Bapre- 
■onutiTo.  — See  notes  i,  2. 

1  lOS.     Sffeot  on  Powera  of  Personal  BoprofontatiTO.  —  See  note  I. 


1<MI7.  4.  See  Matter  of  Straus,  144 
Cal.  553,  where  costs  were  charged  per- 
sonally against  the  executor  for  delay 
caused  by  a  frivolous  appeal. 

6.  Conniol  Peoi  to  parties  to  an  in- 
terpleader suit  for  distribution  are  not 
allowable,  but  a  judgment  awarding 
them  will  not  be  reversed  in  the  ab- 
sence of  objections.  Chase  v.  Benedict, 
72  Conn.  322. 

7.  Matter  of  Mitchell,  126  Cal.  248; 
Matter  of  Sheid,  129  Cal.  173. 

Qneitions  Open  on  Appeal.  —  A  refusal 
to  determine  the  distributees,  upon  the 
ground  that  the  application  only  asks 
for  an  order  of  distribution,  although 
erroneous,  is  harmless  if  there  is  no 
estate  to  distribute.  Chase  v.  Benedict, 
72  Conn.  322. 

1099«  6.  Compare  Matter  of  Ross, 
140  CaL  282. 

S.  In  re  Kelly,  (Mont.  1904)  78  Pac. 
Bcp.  579;  /«  re  Kelly,  (Mont.  1905)  79 
Pac.  Rep.  244. 

10.  The  Adminiitrator  and  Heir  have 
been  held  to  be  parties  aggrieved  and 
competent  to  appeal.  In  re  Davis,  27 
Mont  235. 

A  Xortgageo  is  not  a  party  aggrieved 
within  the  statute.  Matter  of  Crooks, 
125  Cal.  459. 

18.  Coursen's  Estate,  133  Cal.  xix,  6$ 
Pac.  Rep.  965 ;  Buchanan  v.  Patterson, 
94  Md.  534;  Fuhrman's  Estate,  21  Pa. 
Super.  Ct.  27;  Godwin's  Estate,  22  Pa. 
Super.  Ct.  469.  See  also  Ahl's  Estate, 
15  Pa.  Super.  Ct.  224.  And  see  In  re 
Murphy,  (Cal.  1904)  78  Pac.  Rep.  960, 
distinguishing  Bates  v.  Ryberg,  40  Cal. 
465,  stated  in  the  original  note ;  Marks*s 
Snccession,  108  La.  685. 


IIMIO.  1.  See  In  re  Overton,  (In- 
dian Ter.  1904)  82  S.  W.  Rep.  766. 

3.  Compare  Griffin  v.  Warburton,  23 
Wash.  231,  holding  that  "there  is  no 
necessity  for  a  decree  or  order  of  dis- 
tribution of  the  probate  court  in  order 
to  pass  title  to  the  real  property  from 
the  ancestor  to  the  heir,"  and  distin- 
guishing Balch  V,  Smith,  4  Wash.  497, 
cited  in  the  original  note. 

6.  McGowan  v.  Smith,  22  Wash.  625. 

1100.  3.  State  v.  Probate  Ct.,  84 
Minn.   289. 

1101.  1.  Whetstone  v.  McQueen, 
137  Ala.  301. 

1103.  1.  See  Cummings  v.  Robin- 
son, 95  Md.  83. 

Notice  of  Dlioharge.  —  In  Georgia, 
even  if  section  3509  of  the  Ovil  Code 
authorizes  an  ordinary  to  grant  a  final 
discharge- to  a  temporary  administrator, 
this  cannot  lawfully  be  done  until  after 
the  citation  thereby  required  has  been 
duly  published  for  three  months.  An- 
derson V.  Seifert,  112  Ga.  912. 

In  Iowa  notice  of  the  administrator's 
application  for  discharge  to  a  creditor 
whose  claim  had  not  been  filed  was  not 
required.  Potter  v.  Brentlinger,  117 
Iowa  536;  Boyle  v.  Boyle,  (Iowa  1904) 
101  N.  W.  Rep.  748. 

In  Michigan  discharge  without  notice 
is  void.  Cole  v.  Shaw,  (Mich.  1903)  96 
N.  W.  Rep.  573. 

1103.  1.  State  v.  Kenrick,  159  Mo. 
631. 

8.  Hazlett  v.  Blakely,  (Neb.  1903)  97 
N.  W.  Rep.  808 ;  Rosen  v.  Ward,  96  N. 
Y.  App.  Div.  262. 

IIM.  1.  The  Authority  of  an  Ezeen- 
tor  with  Power  by  WUl  to  sell  land  ends 
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SEVERANCE. 


1109-1119 


11  OS.     Effect  on  Heirs  and  DiBtribntees.  —  See  note  4. 

1106.  4.  Setting  Aside  Order  of  Discharge  —  Appeal  —  In  Gen- 
eral.—  See  notes  i,  2. 

1107.  [An  Appeal  Does  Not  Lie  from  an  order  denying  an  appli- 
cation to  vacate  an  order  discharging  an  administrator.**] 


with  his  discharge.  Boland  v.  Tier- 
nay,  118  Iowa  59. 

1 IM.  4.  Aronstein's  Succession,  5 1 
La.  Ann.  1052. 

11 06.  1.  Hazlett  v.  Blakely,  (Neb. 
1903)  97  N.  W.  Rep.  808. 


8.  Potter  V.  Brentlinger,  117  Iowa 
536;  Tucker  v,  Stewart,  (Iowa  1901) 
86  N.  W.  Rep.  371 ;  Cummings  tf.  Rob- 
inson, 95  Md.  83. 

1107.  4a.  In  re  Kelly,  (Mont. 
1904)  78  Pac  Rep.  579. 


SEVERANCE. 
11 09.    n.  Obveeal  Bight  op  Plaivtiff  to  Sbyseavoi. — 

See  note  i. 

III.  IH  Joint  Actions  Wheeb  Liability  Is  Foitnd  to 

Be  Seveeal.  —  See  note  4. 

1113.    V.  Wheee  Causes  of  Action  Abe  Impeopeblt  United 

—  SoTeranoe  After  Demurrer  for  Misjoinder.  —  See  notes  I,  2,  3. 


1100*  1.  After  Verdict  an  action, 
cannot  be  severed.  Fox  v.  Muller, 
(Supm.  Ct.  App.  T.)  31  Misc.  (N.  Y.) 
470;  Griffin  v.  Head,  122  Ala.  441. 
Compare  Parker  v.  Stephens,  (Tex. 
Civ.  App.  1899)  48  S.  W.  Rep.  878. 

4.  Reed  v.  Provident  Sav.  L.  Assur. 
Soc,  79  N.  Y.  App.  Div.  163. 

1113.  1.  See  Jacobson  v.  Brooklyn 
El.  R.  Co.,  (Supm.  Ct.  Spec.  T.)  22 
Misc.  (N.  Y.)  281. 


2.  In  Indiana,  where  several  causes 
are  improperly  joined  they  may,  on  mo- 
tion, be  separated,  and  docketed  as  dis- 
tinct actions.     Giller  v.  West,  162  Ind. 

17. 

3.  Iji  North  Carolina,  if  there  is  not 
only  a  misjoinder  of  distinct  causes  of 
action,  but  also  a  misjoinder  of  parties 
having  no  community  of  interest,  there 
can  be  no  severance.  Morton  y.  West- 
em  Union  Tel.  Co.,  130  N.  Car.  299. 
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4.    n.  HiBTOBT  AKB  Natube  —  DsFiviTiovB  —  1.  At  Common 

Law  —  b.  Sham  Pleadings  —  (i)  What  Are  Sham  Pleadings.  — 
See  note  4. 

10.  2.  Under  Code  and  Other  Statntory  Provisions  —  c.  Sham 
AND  Frivolous  Pleadings  —  (i)  Usual  Provisions.  —  See 
note's  I,  2. 

14.    d.  What   Are   Statutory    Sham  Pleadings  —  (3) 

*'  Sham  "  Synonymous  with  *'  False  "  —  (b)  View  that  Cod*  Denial  Vet 
Sham  —  bb.  Under  Code  Provisions.  —  See  note  2. 

1 7.     (d)  Compared  witli  Commoa-law  Doctrine.  —  See  note  6. 

19.  3.  What  Are  Frivolons  Pleadings  —  a.  General  Nature 
OF  Insufficiency.  —  See  note  i. 

90.  See  note  2. 

91.  See  note  i. 


4.  4.  Reese  v.  Walworth,  6i  N.  Y. 
App.  Div.  64. 

10.  1.  Sham  and  IrreloTant.— Brown 
V.  Baker,  39  Oregon  $6,  75. 

8.  See  Soper  v,  St.  Regis  Paper  Co., 
76  N.  Y.  App.  Div.  409. 

14.  8.  Mutual  L.  Ins.  Co.  v.  Top- 
litz,  58  N.  Y.  App.  Div.  188;  Schmidt 
V,  McCaffrey,  (Supm.  Ct.  Spec.  T.)  34 
Misc.  (N.  Y.)  693. 

Speeiflo  Denlali.  —  Reese  v.  Walworth, 
61   N.  Y.  App.  Div.  64. 

17.  6.  Vexation,  Delay,  or  Other  XTn- 
worihy  Ohjeot.  —  See  Malberti  v.  United 
Electric  Co.,  69  N.  J.  L.  55. 

19.  1.  Alabama.  —  Moore  v.  Flor- 
ence First  Nat.  Bank,  139  Ala.  595. 

Arisona.  —  Goldwater  v.  Bowen, 
(Ariz.  1900)  62  Pac'  Rep.  691. 

California,  —  Santa  Ana  v.  Brunner, 
132  Cal.  234;  Nolan  v.  Hentig,  138  Cal. 
281. 

Colorado,  —  Grand  Valley  Irrigation 
Co.  V.  Lesher,  28  Colo.  273. 

Iowa,  —  Chase  v.  Wright,   116  Iowa 

555. 

Nebraska.  —  Covey  v,  Henry,  (Neb. 
1904)  98  N,  W.  Rep.  434. 

New  York.  —  Halliday  v.  Barber, 
(Supm.  Ct.  App.  T.)  38  Misc.  (N.  Y.) 
116,  dismissing  appeal  from  (N.  Y.  City 
Ct.  Gen.  T.)  37  Misc.  (N.  Y.)  840 ;  Soper 
V.  St.  Rcfjis  Paper  Co.,  76  N.  Y.  App. 


Div.  409;  Rankin  v.  Bush,  93  N.  Y. 
App.  Div.  181  ;  George  A.  Fuller  Co.  v. 
Manhattan  Constr.  Co.,  (Supm.  Ct.  App. 
.  T.)  44  Misc.  (N.  Y.)  219. 

North  Dakota.  —  Kidder  County  v. 
Foye,  10  N.  Dak.  424. 

Oregon,  —  Miser  v.  O'Shea,  37  Ore- 
gon 231 ;  Randall  v,  Simmons,  40  Ore- 
gon 5  54. 

Vermont.  —  Weed  v.  Hunt,  76  Vt 
212. 

IVisconsin.  —  Moore  v.  May,  117 
Wis.  192. 

United  States.  —  Patterson  v.  Wade. 
(C.  C.  A.)  IIS  Fed.  Rep.  770;  Peacock 
V.  U.  S.,  125  Fed.  Rep.  583,  60  C.  C.  A. 

389. 

Plea  Kot  Keeponiive.  —  Straus  v. 
American  Publishers'  Assoc,  96  N.  Y. 
App.  Div.  315. 

30.  8.  Kidder  County  v.  Foye,  10 
N.  Dak.  424. 

Charaoter  of  IninAdeney.  —  An  an- 
swer is  not  frivolous  merely  because  it 
is  entitled  "To  the  complaint"  instead 
of  "  To  the  amended  complaint,"  where 
filed  to  an  amended  complaint.  Dono- 
van V.  Main,  74  N.  Y.  App.  Div.  44,  xi 
N.  Y.  Annot.  Cas.  180. 

91.  1.  Holland  v.  Webster,  43  Fla. 
85;  Reynolds  v,  Howard,  113  Ga.  349; 
Steinback  v.  Diepenbrock,  52  N.  Y. 
App.  Div.  437;  Vlasto  v.  Varelopoulos, 
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93.    b.  Compared  with  Pleadings  Otherwise  Defective. 

—  See  note  2. 

34.  See  note  i. 

35.  See  note  i. 

38.  e.  Code  Answers  and  Defenses.  —  See  note  3. 

39.  g.  Character  of  Various  Issues  in  These  Par- 

TICULARS —  (i)  Pleadings  Unauthorized  and  Inapplicable  —  iUm- 
mon-Uw  Goitral  Ima.  —  See  note  2. 

30.     Otiiar  Pleas  or  Defenttf.  —  See  note  2. 

33.  (2)  Code  Denials  —  (a)  In  Betpeet  of  Pdrm  of  Bonial —  In  7orm 
IzpTMsly  AnthoriMcL  —  See  note  i. 


73  N.  Y.  App.  Div.  14s;  Pigot  v,  Mc- 
Keever,  (Supm.  Ct  Spec.  T.)  z^  Misc. 
(N.  Y.)  45,  7  N.  Y.  Annot.  Cas.  488; 
Halliday  v.  Barber,  (Supm.  Ct.  App.  T.) 
38  Misc.  (N.  Y.)  116,  dismissing  appeal 
from  (N.  Y.  City  Ct.  Gen.  T.)  37  Misc. 
(N.  Y.)  840;  Wachs  v,  Gawne,  11  Ohio 
Dec.  222. 

33.  8.  Jones  v.  Procter,  24  Ohio 
Cir,  Ct.  80. 

34.  1.  Alabama.  —  Brooks  v.  Con- 
tinental Ins.  Co.,  125  Ala.  615;  Karter 
V.  Fields,  130  Ala.  430;  Troy  Fertilizer 
Co.  V.  State,  134  Ala.  333;  Marx  v. 
Miller,  134  Ala.  347;  Dalton  v,  Bunn, 
137  Ala.  175;  Troy  Grocery  Co.  v. 
Potter,  139  Ala.  359. 

Alaska.  —  Mitchell  v.  Galen,  i  Alaska 

339. 
Arigona.  —  Goldwater      v.      Bowen, 

(Ariz.  1900)  62  Pac.  Rep.  691. 

California.  —  Fifield  v.  Spring  Valley 
Water  Works,  130  Cal.  552. 

Colorado.  —  Comett  v.  Smith,  15 
Colo.  App.  S3. 

Connecticut.  —  Brockett  v.  Fair  Ha- 
ven, etc.,  R.  Co.,  73  Conn.  428. 

Minnesota.  —  Hansen  v.  St.  Paul 
Gaslight  Co.,  82  Minn.  84. 

New  Jersey.  —  Bloomfield  v.  New 
York,  etc..  Telephone  Co.,  68  N.  J.  L. 
207. 

New  York.  —  Cardeza  v.  Osborn, 
(Supm.  Ct.  Spec.  T.)  32  Misc.  (N.  Y.) 
46;  Steiffel  V.  Tolhurst,  (Supm.  Ct. 
Spec.  T.)  32  Misc.  (N.  Y.)  469,  order 
modified  55  N.  Y.  App.  Div.  532,  8  N. 
Y.  Annot.  Cas.  453  ;  Levy  v.  Metropolitan 
St.  R.  Co.,  (N.  Y.  City  Ct.  Gen.  T.)  34 
Misc.  (N.  Y.)  220,  appeal  dismissed 
(Supm.  Ct.  App.  T.)  34  Misc.  (N.  Y.) 


Div.  477;  John  Church  Co.  v.  Parkin- 
son, 86  N.  Y.  App.  Div.  263. 

Ohio.  —  Wentzel  v.  Zinn,  10  Ohio 
•Dec.  97,  7  Ohio  N.  P.  512. 

South  Carolina.  —  Lawson  v.  Gtt,  57 
S.  Car.  $02. 

South  Dakota.  —  Strait  v.  Eureka, 
(S.  Dak.  1903)  96  N.  W.  Rep.  695. 

United  States.  —  McKnight  v.  Dud- 
ley, X03  Fed.  Rep.  918;  Hale  v.  Conant, 
HI  Fed.  Rep.  890. 

35.  1.  Mitchell  v.  Galen,  i  Alaska 
339,  holding  that  a  motion  may  be 
made  to  strike  or  to  render  more  defi- 
nite and  certain ;  Computing  Scales  Co. 
V.  Long,  66  S.  Car.  379. 

98.  8.  Goldwater  v.  Bowen,  (Ariz. 
X900)  62  Pac.  Rep.  691 ;  Nolan  v.  Hen- 
tig,  138  Cal.  281 ;  Grand  Valley  Irriga- 
tion Co.  V.  Lesher,  28  Colo.  273 ;  Rey- 
nolds V.  Howard,  113  Ga.  349;  Stein- 
back  V.  Diepenbrock,  52  N.  Y.  App. 
Div.  437;  Pigot  V.  McKeever,  (Supm. 
Ct.  Spec.  T.)  32  Misc.  (N.  Y.)  45,  7 
N.  Y.  Annot.  Cas.  488;  Halliday  v. 
Barber,  (Supm.  Ct.  App.  T.)  38  Misc. 
(N.  Y.)  116,  dismissing  appeal  from  (N. 
Y.  City  Ct.  Gen.  T.)  37  Misc.  (N.  Y.) 
840;  Soper  V.  St.  Regis  Paper  Co.,  76 
N.  Y.  App.  Div.  409 ;  Miser  v.  O'Shea,  37 
Oregon  231 ;  Peacock  v.  U.  S.,  125 
Fed.  Rep.  583,  60  C.  C.  A.  389. 

M.  2.  Ulnitrations.  —  Non  est  fac- 
tum is  a  proper  plea  to  deny  the  exe- 
cution of  an  insurance  policy,  and  a 
plea  that  "  defendant  did  not  covenant 
with  plaintiff  as  alleged  "  was  declared 
inapplicable  in  Tillis  v.  Liverpool, 
etc.,  Ins.  Co.,  (Fla.  1903)  35  So.  Rep. 
171. 

30.    8.  Plaadingt  Held  Unanthorited 


518;    Burkert  v.   Bennett,   (Supm.   Ct.  and    liMpplieuhlt  —  Equitable  Defenses. 

Spec.  T.)  35  Misc.  (N.  Y.)  318;  Dono-  — Robeson  v.  Orlando  First  Nat.  Bank, 

van  V.  Main,  74  N.  Y.  App.  Div.  44,  42  Fla.  504. 

II  N.  Y.  Annot.  Cas.  180;  McRoy  Gay  39.     1.   Mutual  L.  Ins.  G).  v.  Top- 
Works  V.   Naughton,   84   N.    Y.   App.  litz,  58  N.  Y.  App.  Div.  i88 ;  Reese  v. 
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33,  See  note  i. 

34.  View  that  Ctrtain  OtlMr  Fonni  Are  tottdent.  —  See  note  I. 
3«S.  See  notes  i,  3. 

36.  Contrary  View.  —  See  note  I. 

37*  See  note  i. 

38,  ^ew  that  8aoh  Beniale  Are  Vet  IHTolona.  —  See  note  I. 

39.  In  Verified  Anewen.  —  See  note  l. 

40,  (b)  In  Aetione  on  Vegotiable  Inetnunenti  —  Aetioa  by  IndorMO  Agaiait 
Maker.  —  See  note  2. 

41.  (e)  Deniali  Baiting  Immaterial  Iiinee.  —  See  note  2. 
49.  See  note  i. 


Walworth,  61  N.  Y.  App.  Diy.  64;  Gin- 
ncl  V.  Stayner,  71  N.  Y.  App.  Div. 
540. 

Vor  Ii  a  Bemnrrer  in  code  form  frivo- 
lous. Vlasto  V.  Varelopoulos,  73  N. 
Y.  App.  Div.  145. 

Denial  of  Partnership  or  Gorporate  Ga- 
padty.  —  In  support  of  the  third  para- 
graph of  the  original  note  see  George 
A.  Fuller  Co.  v.  Manhattan  Constr.  Co., 
(Supm.  Ct.  App.  T.)  44  Misc.  (N.  Y.) 
319. 

33.  1.  Howe  V.  Elwell,  57  N.  Y. 
App.  Div.  357;  Reese  v.  Walworth,  6i 
N.  Y.  App.  Div.  64;  Straus  v,  Ameri- 
can Publishers'  Assoc,  96  N.  Y.  App. 
Div.  315. 

34.  1.  Smith  V,  Allen,  63  Neb.  74; 
Robertson  v,  Rockland  Cemetery  Imp. 
Co.,  54  N.  Y.  App.  Div.  191 ;  Nichols 
V.  Corcoran,  (Supm.  Ct.  Spec.  T.)  38 
Misc.  (N.  Y.)  671 ;  Gilreath  v,  Furman, 
57  S.  Car.  289. 

3ff«  1.  Dinkelspiel  v.  New  York 
Evening  Journal  Pub.  Co.,  91  N.  Y. 
App.  Div.  96,  modifying  (Supm.  Ct. 
Spec.  T.)  42  Misc.  (N.  Y.)  74. 

S.  Donovan  v.  Main,  74  N.  Y.  App. 
Div.  44,  II  N.  Y.  Annot.  Cas.  180,  to 
the  same  effect  as  Penter  v.  Staight, 
I  Wash.  365,  cited  in  the  original  note. 

36.  1.  Instanoee  of  Insnifioient  De- 
nials.—  An  allegation  that  the  defend- 
ant is  unable  to  obtain  sufficient  infor- 
mation on  which  to  found  a  belief. 
Grand  Valley  Irrigation  Co.  v,  Lesher, 
28  Colo.  273. 

An  answer  that  the  defendant  had  no 
information  or  knowledge  sufficient  to 
form  a  belief  where  the  statute  re- 
quired specific  denial.  Garland  v, 
Gaines,  73  Conn.  662. 

A  denial  of  each  and  every  allega- 
tion except  as  otherwise  admitted, 
qualified,  or  explained  in  the  pleading. 


Dezell  V.   Fidelity,  etc,   Co.,   176  Mo. 
253. 

Montana.  —  Floyd- Jones  v.  Anderson, 
(Mont.  1904)  76  Pac.  Rep.  751.  (To 
same  effect  as  Rossi ter  v.  Loeber,  18 
Mont  372.) 

37.  1.  In  support  of  the  first  para- 
graph of  the  original  note  see  Higgins 
V.  Graham,  143  Cal.  131 ;  Knight  v. 
Denman,  64  Neb.  814;  Wilson  v.  Neu, 
(Neb.  1901)  95  N.  W.  Rep.  502;  Pas- 
cekwitz  V.  Richards,  (Supm.  Ct.  Spec 
T.)  37  Misc.  (N.  Y.)  250;  Mitterwall- 
ner  v.  Supreme  Lodge,  etc.,  (N.  Y.  City 
Ct.  Gen.  T.)  37  Misc.  (N.  Y.)  860; 
Straus  V,  American  Publishers'  Assoc, 
96  N.  Y.  App.  Div.  315.  Compare 
Donovan  v.  Main,  74  N.  Y.  App.  Div. 
44,  II  N.  Y.  Annot.  Cas.  180. 

In  support  of  the  second  paragraph  of 
the  original  note  see  Burkert  v,  Ben- 
nett, (Supm.  Ct.  Spec.  T.)  35  Misc.  (N. 
Y.)  318;  Galbraith  v.  Daily,  (Supm.  Ct, 
Spec  T.)  37  Misc  (N.  Y.)  156;  Wood- 
cock V.  Bostic,  128  N.  Car.  243;  Hertz 
r.  Sidle,  20  Pa.  Super.  Ct  88;  Carpen- 
ter V.  Rolling,  107  Wis.  559. 

Quwe.  —  See  Downing  North  Den- 
ver Land  Co.  v.  Burns,  30  Colo.  283, 
holding  the  allegation  to  be  insuffi- 
cient. 

38.  1.  Blum  V.  Bruggemann,  58  N. 
Y.  App.  Div.  Z77 ;  Donovan  v.  Main,  74 
N.  Y.  App.  Div.  44,  II  N.  Y.  Annot. 
Cas.  180. 

39.  1.  Alexander  v,  Albany,  55  N. 
Y.  App.  Div.  238 ;  Hertz  v.  Sidle,  20  Pa. 
Super.  Ct.  88. 

40.  2.  Ginnel  v,  Stayner,  71  N.  Y. 
App.  Div.  540. 

41.  8.  Williams  v.  Ninemire,  23 
Wash.  393. 

43.  1.  George  A.  Fuller  Co.  V.Man- 
hattan Constr.  Co.,  (Supm.  Ct.  Appi 
T.)  44  Misc  (N.  Y.)  219. 
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44.  (3)  Affirmative  Defenses  —  EYasive  and  Indefinite  Pleading!.  — 
See  note  2. 

(4)  Issues  of  Which  Insufficiency  Is  Well  Established.  — 
See  note  3. 

45.  Ill  To  What  Pleadivgs,  eto.,  Afpucable  — 1.  XTnder 
Inherent  Power  of  Court  —  a.  Declaration,  Bill,  or  Petition. 
—  See  note  i . 

47.    c.  Amended  Pleadings.  —  See  note  i. 

d.  Notice  or  Affidavit  of  Defense.  —  See  note  2. 
2.  Under   Statutory    Provisions  —  b.  Demurrers.  —  See 


48. 
49. 
note  I. 
50. 


c.  Counterclaims.  —  See  note  i. 
S.  Pleadings  Filed  for  Delay.  —  See  note  2. 
53.    lY.  SirMXABT  Bemedt  —  1.  Inherent  Power  of  Courts  — 
c.  Power  Cautiously  Exercised.  —  See  note  3. 

56.  2.  Form  and  Scope  of  Bemedy  —  b.  Under  Statutory 
Provisions  —  (i)  In  General.  —  See  note  i. 

57.  (2)  Signing  fudgment  as  at  Common  Law.  —  See  note  2. 


44.  2.  Hertz  v.  Sidle,  20  Pa.  Super. 
Ct.  88.  But  see  Straus  v,  American 
Publishers'  Assoc,  96  N.  Y.  App.  Div. 
315;  Peacock  v.  U.  S.,  125  Fed.  Rep. 
583,  60  C.  C.  A.  389. 

S.  Holland  v.  Webster,  43  Fla.  85; 
McKee  v.  Illinois  Central  R.  Co.,  121 
Iowa  550 ;  Camden  v,  Greenwald,  66  N. 
J.  L.  186. 

45.  1.  Rabenstein  v.  Chicago  Cot- 
tage-Organ Co.,  II  Ohio  Dec.  22^  8 
Ohio  N.  P.  315. 

47*  1.  McKee  v.  Illinois  Cent.  R. 
Co.,  121  Iowa  550;  Reed  v.  Reed,  (Neb. 
1904)  98  N.  W.  Rep.  73 ;  Camden  v. 
Greenwald,  66  N.  J.  L.  186;  Robertson 
V,  Rockland  Cemetery  Imp.  Co.,  54  N. 
Y.  App.  Div.  191. 

Wlien  Striking  Out  Improper.  — 
Amended  pleadings  may  not  be  stricken 
out  merely  because  they  incorporate  al- 
legations previously  stricken  from  other 
pleadings.  Edison  v.  Press  Pub.  Co., 
8s  N.  Y.  App.  Div.  376. 

4S.  8.  Potts  V,  Wells,  3  Penn. 
(Del.)   II. 

49.  1.  See  Keasbey,  etc.,  Co.  v. 
Philip  Carey  Mfg.  Co.,  no  Fed.  Rep. 
748. 

Bemnrren  Are  Included  in  the  New 
York  statute.  Kirkbridge  v»  Wilgus, 
(Supm.  Ct.  Spec.  T.)  37  Misc.  (N.  Y.) 

519. 

50.  1.  Rensberger  v.  Britton,  31 
Colo.  77;  Bennett  v.  Lutz,  119  Iowa 
215;  Sugden  v.  Magnolia  Metal  Co., 
58  N.  Y.  App.  Div.  236. 


8.  In  Hew  York  the  statute  provides 
for  striking  out  pleadings  filed  for  de- 
lay. Nay  lor  v.  Loomis,  79  N.  Y.  App. 
Div.  21. 

53.  8.  Meyer  v.  Young,  49  N.  Y. 
App.  Div.  639;  Tradesmen's  Nat.  Bank 
V,  U.  S.  Trust  Co.,  49  N.  Y.  App.  Div. 
z62\  Steiffel  v.  Tolhurst,  (Supm.  Ct. 
Spec.  T.)  32  Misc.  (N.  Y.)  469,  order 
modified  55  N.  Y.  App.  Div.  532,  8  N. 
Y.  Annot.  Cas.  453 ;  Stoker  r.  Star  Co., 
69  N.  Y.  App.  Div.  21 ;  American  Farm 
Co.  V.  Rural  Pub.  Co.,  78  N.  Y.  App. 
Div.  268;  Rockwell  v.  Day,  84  N.  Y. 
App.  Div.  437;  John  Church  Co.  v, 
Parkinson,  86  N.  Y.  App.  Div.  163; 
Vogt  V.  Vogt,  86  N.  Y.  App.  Div.  437 ; 
Dinkelspiel  v.  New  York  Evening  Jour- 
nal Pub.  Co.,  91  N.  Y.  App.  Div.  96, 
modifying  (Supm.  Ct.  Spec.  T.)  42 
Misc.  (N.  Y.)  74. 

56.  1.  Frivolons  Pleadings.  —  See 
Soper  V.  St.  Regis  Paper  Co.,  76  N.  Y. 
App.  Div.  409. 

57.  2.  Goldwater  v,  Bowen,  (Ariz. 
1900)  62  Pac.  Rep.  691 ;  Hearst  v. 
Hart,  128  Cal.  327;  Downing  North 
Denver  Land  Co.  v.  Bums,  30  Colo. 
283 ;  Rensberger  v.  Britton,  31  Colo. 
77  \  Chase  v.  Wright,  116  Iowa  555; 
National  Surety  Co.  v.  Arterburn,  no 
Ky.  832;  Pigot  V.  McKeever,  (Supm. 
Ct  Spec.  T.)  32  Misc.  (N.  Y.) 
45,  7  N.  Y.  Annot.  Cas.  488;  Gal- 
braith  v.  Daily,  (Supm.  Ct.  Spec. 
T.)  37  Misc.  (N.  Y.)  156;  Pascekwitz 
V.  Richards,   (Supm.   Ct.  Spec.  T.)   37 
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S7.    (3)  Pleadings  in  Part  Sham  or  Frivolous  —  (»)  Xotion  te 
Jndgmtnt  —  See  note  3. 

S8«     (b)  Ketton  to  Strike  Ont  —  aa.  Frivolous  Answers  or  Dkfbnsbs  — 
Af  Irrelevant  Axuwen  or  Defenief .  —  See  notes  1 ,  2. 
BiEMt  of  These  Constmetloni.  —  See  note  4. 
ff9*     Af  IrreloTAnt  and  Immaterial  Matter.  —  See  note  I. 

bb.  Sham  and  Irrelevant  Answers  or  Defenses.  —  See  notes  2,  3. 

61.    3.  At  Wliat  stage  in  Cause  Invoked  — ^.  Effect  OF  Treat- 
ing Issues  as  Valid  —  under  Modem  Praetiee.  —  See  note  2. 

69.  c.  Application  at  Trial.  —  See  note  1. 

64.  6.  Votioe  of  Application.  —  See  note  i . 

65.  6.  Contents  of  Application  —  in  OeneraL  —  See  note  2. 
66*  General  Prayer  for  Belief.  —  See  note  I. 

7.  Issues  Made  by  Application  —  a.  Frivolous  Plead- 
ings —  General  Bnle.  —  See  note  3. 
67.    See  note  i. 


Misc.  (N.  Y.)  250;  Lynch  v.  Qeveland,  Defenie  Containing  Admiseioni.  ^  See 

etc.,  R.  Co.,  ii  Ohio  Cir.  Dec.  243,  20  Sanford  r.   Rhoads,    (Supm.   Ct   Spec 

Ohio  Cir.  Ct.  248;  Patterson  v.  Wade,  T.)  39  Misc.  (N.  Y.)  548. 

(C.  C.  A.)  115  Fed.  Rep.  770.  61.    2.  After  Demurring  or  Moving  to 

Motion  to  strike  Cat  and  for  Judgment.  Make  More  Deflnite  and  Certain. —  Ra- 

—  Mathis   V.    Fordham,    114   Ga.    364;  benstein  v,  Chicago  Cottage-Organ  Co., 


Chase  v.  Wright,  116  Iowa  555.  See 
also  Mollis  V,  Nelms,  115  Ga.  5;  Strom- 
berg-Carlson  Telephone  Mfg.  Co.  v. 
Bisbee,  1x5  Ga.  346. 

ft7«  8.  German  Ins.  Co.  v.  Stiner,  (Neb. 
1902)  96  N.  W.  Rep.  122;  Thompson  v. 
Williamson,  (N.  J.  1903)  54  Atl.  Rep. 
453 ;  Reese  v.  Walworth,  61  N.  Y.  App. 
Div.  64;  Brown  v.  Baker,  39  Oregon 
66,  rehearing  denied  39  Oregon  75. 

Partial  Defenses.  —  National  Surety 
Co.  V,  Arterbum,  no  Ky.  832. 

58.  1.  Staten  Island  Midland  R. 
Co.  V.  Hinchcliffe,  (Supm.  Ct.  Spec.  T.) 
34  Misc.  (N.  Y.)  49;  Coddington  v. 
Union  Trust  Co.,  (Supm.  Ct.  Spec.  T.) 
36  Misc.  (N.  Y.)  396. 

2.  Reese  v.  Walworth,  61  N.  Y.  App. 
Div.  64. 

4.  Howe  V,  El  well,  57  N.  Y.  App. 
Div.  357. 

A9«  1.  Cardeza  v.  Osborn,  (Supm. 
Ct.  Spec.  T.)  32  Misc.  (N.  Y.)  46. 

2.  Crandell  v.  Bickerd,  (Supm.  Ct. 
Spec.  T.)  32  Misc.  (N.  Y.)  258; 
Reese  v,  Walworth,  61  N.  Y.  App.  Div. 
64. 

Code  Denials.  —  Staten  Island  Midland 
R.  Co.  V.  Hinchcliffe,  (Supm.  Ct.  Spec. 
T.)  34  Misc.  (N.  Y.)  49. 

8.  Reese  v.  Walworth,  61  N.  Y.  App. 
Div.  64 ;  Peacock,  etc.,  Co.  v.  Williams, 
1x0  Fed.  Rep.  9x5. 


II  Ohio  Dec.  22,  8  Ohio  N.  P.  315; 
Montgomery  v.  Thomas,  10  Ohio  Dec 
290,  7  Ohio  N.  P.  669  (to  the  same 
efiFect  as  Frink  v.  King,  4  111.  145, 
stated  in  the  original  note).  See  also 
Comett  V.  Smith,  15  Colo.  App.  53, 
wherein  it  was  held  that  sustaining  the 
motion  after  demurrer  was  simply  sus- 
taining the  demurrer,  and  the  pleader 
had  the  right  to  amend. 

After  Joinder  of  Issne  or  Order  for  Time 
to  Plead.  —  Soper  v.  St.  Regis  Paper 
Co.,  76  N.  Y.  App.  Div.  409. 

69.  1.  Wilgus  V.  Wilkinson,  50  N. 
Y.  App.  Div.  I,  7  N.  Y.  Annot.  Cas. 
363,  167  N.  Y.  618;  Zinsser  v,  Co- 
lumbia Cab  Co.,  66   N.  Y.   App.   Div. 

5M- 

64.  1.  Notice  fbr  Pint  Day  of  TeraL 
—  See  Kipp  v.  Silverman,  25  Mont. 
296. 

65.  2.  Hearst    v.    Hart,    128    Cal 

327. 

66.  1.  Motion  to  Strike  Ont  —  Hew 
York.  —  In  support  of  the  second  para- 
graph of  the  original  note  see  Schroeder 
r.  Young,  49  N.  Y.  App.  Div.  640. 

3.  Montgomery  v.  Boyd,  65  N.  Y. 
App.  Div.  128;  American  Farm  Co.  v. 
Rural  Pub.  Co.,  78  N.  Y.  App.  Div. 
268 ;  Keasbey,  etc.,  Co.  v.  Philip  Carey 
Mf}?.  Co.,  no  Fed.  Rep.  748. 

67.  1.  As  to  the  Snle  in  Ohio  see 
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88«     Applleation  Compared  with  Dmnarrer.  —  See  note  I. 

b.  Sham  Pleadings,  —  See  note  3. 

69.  8.  Evidence  on  Application  —  a.  Frivolous  Pleadings. 

—  See  note  i. 

70.  b.  Sham  Pleadings — (i)  Record  Evidence  —  in  ooneno.. 

—  See  notes  2,  3. 

73.  Scope  of  Rule  —  Striking  Oat  as  Sham.  —  See  note  2. 

74,  (2)  Evidence  Aliunde  —  (a)  In  General.  —  See  note  I. 
76.     (b)  By  Affidavit  —  Vnder  Modem  Fractiee.  —  See  note  I. 

78,     (3)  Issues  on  Information  and  Belief —  (a)  Of  Facte  Vecee- 
iarily  Known  to  Pleader.  —  See  note  I. 

80,  (b)  Of  Faeu  Only  FreeiimptiTely  Known  to  Pleader  —  View  that  Imii 
Are  Sham.  —  See  note  I . 

Contrary  View.  —  See  note  2. 

81.  (4)  Degree  of  Proof  Required.  —  See  note  3. 

83.    0.  Pleading  de  Novo  —  a.  In  General.  —  See  note  3. 


Wicker  v,  Messinger,  12  Ohio  Cir.  Dec. 
425,  22  Ohio  Cir.  Ct.  712. 

6§.    1.  Motion  for  Judgment  on  Friv- 

oloni  Ancwer.  —  Thomas  v.  Muehlmann, 

92  111.  App.  571 ;  Susquehanna  F.  Ins. 

Co.  V.  Leib,  8  Del.  Co.  Rep.  (Pa.)  103, 

14  York  Leg.  Rec.  (Pa.)  86. 

8.  Howe  V.  El  well,  57  N.  Y.  App.  Div. 
357;  Mutual  L.  Ins.  Co.  v.  Toplitz, 
58  N.  Y.  App.  Div.  188;  Miser  v. 
O'Shea,  37  Oregon  231;  Randall  v. 
Simmons,  40  Oregon  554. 

M.  1.  Holland  v,  Webster,  43  Fla. 
85 ;  Dance]  v.  Goodyear  Shoe  Machinery 
Co.,  (>^  N.  Y.  App.  Div.  498;  Vlasto  v. 
Varelopoulos,  73  N.  Y.  App.  Div.  145 
Halliday  r.  Barber,  (Supm.  Ct.  App.  T.) 
38  Misc.  (N.  Y.)  116,  dismissing  appeal 
from  (N.  Y.  City  Ct.  Gen.  T.)  37  Misc. 
(N.  Y.)  840;  Zimmerman  v.  Meyro- 
witz,  77  N.  Y.  App.  Div.  329,  12  N.  Y. 
Annot.  Cas.  271,  reversing  (Supm.  Ct. 
Spec.  T.)  34  Misc.  (N.  Y.)  307 ;  Rankin 
V.  Bush,  93  N.  Y.  App.  Div.  x8i  ,*  Ran- 
dall V,  Simmons,  40  Oregon  554. 

70*  9.  In  Indiana.  —  Tilden  v.  Louis- 
ville, etc..  Ferry  Co.,  157  Ind.  532; 
but  the  rule  does  not  apply  where  the 
falsity  of  the  pleading  is  shown  by  ex- 
amination of  the  adverse  party  as  a 
witness  before  trial.  Stars  r.  Hammer- 
smith, 31  Ind.  App.  610. 

8.  Crandell  v.  Bickerd,  (Supm.  Ct. 
Spec.  T.)  32  Misc.  (N.  Y.)  258. 

73.  2.  Harper  v.  Fidler,  105  Mo. 
App.  680;  Oakes  r.  Ziemer,  61  Neb.  6; 
Crandell  r.  Bickerd,  (Supm.  Ct.  Spec. 
T.)  32  Misc.  (N.  Y.)  258 ;  Williams  v. 
Bnrkheimer,  11  Ohio  Dec.  136,  8  Ohio 


N.  P.  134.  Compare  Zimmerman  v. 
Meyrowitz,  7y  N.  Y.  App.  Div.  329,  12 
N.  Y.  Annot.  Cas.  271,  reversing  (Supm. 
Ct.  Spec.  T.)  34  Misc.  (N.  Y.)  307, 
and  denying  the  right  to  resort  to  pre- 
vious answers. 

74.  1.  Examination  of  Partiee  or  Wit- 
neeeee.  —  Compare  Reese  v.  Walworth, 
61  N.  Y.  App.  Div.  64. 

In  Indiana.  —  Tilden  v.  Louisville, 
etc.,  Ferry  Co.,  157  Ind.  532. 

76*  1.  Hew  York. —  Ginnel  v.  Stay- 
ner,  71  N.  Y.  App.  Div.  540. 

In  Wieoonein. —  Moore  v.  May,  117 
Wis.  192. 

United  Statee.  —  See  Peacock,  etc., 
Co.  V.  Williams,   no  Fed.  Rep.  915. 

78,  1.  Avery  v,  Stewart,  134  N. 
Car.  287. 

SO.  1.  Oakes  v.  Ziemer,  61  Neb.  6; 
Wentzel  v,  Zinn,  10  Ohio  Dec.  97,  7 
Ohio  N.  P.  512;  Appel  v.  State,  9  Wyo. 
187;  Peacock  v.  U.  S.,  125  Fed.  Rep. 
583,  60  C.  C.  A.  389. 

8.  Nichols  V.  Corcoran,  (Supm.  Ct. 
Spec.  T.)  38  Misc.  (N.  Y.)  671. 

§1.  3.  Pfaender  r.  Winona,  etc.,  R. 
Co.,  84  Minn.  224 ;  Zimmerman  v.  Mey- 
rowitz,  77  N.  Y.  App.  Div.  329,  12 
N.  Y.  Annot.  Cas.  271,  reversing  (Supm. 
Ct.  Spec.  T.)  34  Misc.  (N.  Y.)  307; 
Peacock,  etc.,  Co.  v.  Williams,  no  Fed. 

Rep.  915. 

93.  8.  Donovan  v.  Main,  74  N.  Y. 
App.  Div.  44,  II  N.  Y.  Annot.  Cas.  180, 
holding,  however,  that  permission  to 
amend  does  not  cure  an  error  in  strik- 
ing out  a  pleading  as  frivolous;  Awtrj 
v.  Stewart,  134  N.  Car.  287. 
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85.    10.  Sandering  Judgment  in  Came.  —  See  note  2. 

91.  13.  Appeal  and  Error  — ^.  Prevailing  Modern  Prac- 
tice—  (l)  Order  Striking  Out  —  (a)  B«¥iew  on  Appeal  freai  IIbaI 
JndgmMit  —  Beflkolt  Judgment.  —  See  note  I. 

Jndgment  After  Trial  on  Other  Iienei.  —  See  note  2. 

93.  Sxoeptioni  and  Bills  of  Exoeptioni.  —  See  note  I. 

94.  Waiver  of  Bight  to  Beriew.  —  See  note  I. 

95.  (2)  Order  Refusing  to  Strike  Out,  —  See  note  2. 

96.  See  note  i. 

(3)  Motion  for  Judgment  on  Frivolous  Pleading — Older 
Ooftaining  Motion.  —  See  note  2. 

97.  (4)  Issues  on  Appeal  —  In  eenenO.  —  See  note  2. 
99.     Order  HaTing  Vo  Pi^ndieial  Beenlte.  —  See  note  I. 


M.    8.  Chase  v.  Wright,   116  Iowa 

555. 

91.  1.  Downing  North  Denver  Land 
Co.  v.  Bums,  30  Colo.  283;  Chase  v. 
Wrightp  116  Iowa  555;  Danforth  v. 
Fowler,    (Neb.    1903)    94  N.  W.   Rep. 

637. 

%,  In  Idaho  the  rule  of  the  text  is 
statutory.  Corcoran  v,  Sonora  Min., 
etc.,  Co.,  8  Idaho  651. 

M.  1.  Randall  v.  Wadsworth,  130 
Ala.  633 ;  Southern  R.  Co.  v.  Crenshaw, 
136  Ala.  573;  Culver  v.  Caldwell,  137 
Ala.  I  as ;  Brown  v.  Langner,  25  Ind. 
App.  538 ;  Chicago,  etc.,  R.  Co.  cr.  Wood- 
ard,  159  Ind.  541 ;  Tilden  v.  Louis- 
ville, etc..  Ferry  Co.,  157  Ind.  532; 
Smith  tr.  Borden,  160  Ind.  223;  Linn 
County  V.  Farmers,  etc.,  Bank,  175  Mo. 

539* 

In  Vehraska  exception  must  be  taken 
to  the  ruling,  a  motion  for  new  trial 
made,  and  the  question  presented  by  pe- 
tition in  error.  Danforth  v.  Fowler, 
(Neb.  1903)  94  N.  W.  Rep.  637. 

Contra.  —  In  Idaho  if  the  order  and 
papers  are  part  of  the  files  they  need 
not  be  incorporated  in  the  bill  of  excep- 
tions. Corcoran  v.  Sonora  Min.,  etc, 
Co.,  8  Idaho  651. 

Presnmptions.  —  Where  an  answer 
eould  not  be  stricken  out  as  frivolous, 
an  answer  struck*  out  as  sham,  false, 
and  frivolous,  will  be  presumed  to 
have  been  stricken  out  as  sham. 
Howe  V.  Elwell»  57  N.  Y.  App.  Div. 

357. 

On  Striking  Out  Plea  or  Answer  in 
BqidtJ.  —  As  to  the  practice  in  Ne- 
braska see  Danforth  v.  Fowler,  (Neb. 
1903)  94  N.  W.  Rep.  637. 

94,  1.  Contra.  —  Bungenstock  v. 
Nishnabotna   Drainage   Dist.,   163   Mo. 


X98;  Boucher  v,  Qark  Pub.  Co.,  14  S. 
Dak.  72, 

niing  Amended  Pleadings  does  not 
waive  the  right  to  have  the  order  re- 
viewed on  appeal  in  Idaho,  Corcoran 
V.  Sonora  Min.,  etc,  Co.,  8  Idaho  651. 

M«  8.  Chicago,  etc.,  R,  Co.  v. 
Woodard,  159  Ind.  541  ;  Conner  v. 
Andrews    Land,    etc,    Co.,     162    Ind. 

338. 

96.  1.  Garvik  v.  Burlington,  etc,  R. 
Co.  (Iowa  X904)  100  N.  W.  Rep.  498; 
German  Ins.  Co.  v.  Stiner,  (Neb.  1902) 
96  N.  W.  Rep.  122;  Meyer  v.  Young, 
49  N.  Y.  App.  Div.  639 ;  Bolton  v. 
Prather,  (Tex.  Civ.  App.  1904)  80  S. 
W.  Rep.  666;  Owen  v.  American  Nat. 
Bank,  (Tex,  Civ.  App.  1904)  81  S.  W. 
Rep.  988. 

Exceptions  and  Bill  of  Szceptions.— 
See  Reed  v,  Cunningham,  121  Iowa  555, 
to  the  same  effect  as  Puget  Sound  Iron 
Co.  V,  Worthington,  2  Wash.  Ter.  472, 
cited  in  the  original  note. 

2.  Howe  V.  Elwell,  57  N.  Y.  App. 
Div.  357;  Halliday  v.  Barber,  (Supm. 
Ct.  App.  T.)  38  Misc.  (N.  Y.)  116,  dis- 
missing appeal  from  (N.  Y.  City  Ct 
Gen.  T.)  Z7  Misc.  (N.  Y.)  840. 

97.  8.  McKee  v,  Illinois  Cent  R. 
Co.,  121  Iowa  550. 

99.  1.  Alabama.  —  Randall  v.  Wads- 
worth,  130  Ala.  633.  Compare  Troy 
Fertilizer  Co.  r.  State,  134  Ala.  333; 
Montgomery  St.  R.  Co.  v.  Mason,  133 
Ala.  508;  Reese  v.  Fuller,  132  Ala. 
282. 

Calif  omia.  —  Procter  v.  Southern 
California  R.  Co.,  130  Cal.  20;  Taylor 
V.  Ford,  131  Cal.  440;  Santa  Ana  9. 
Brunner,  132  Cal.  234.    . 

Indiana,  —  Acme  Cycle  Co.  v,  Oarke, 
T57  Ind.  271. 
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100.  y.  Othsb  Sexediss  —  1.  Bejecting  Pleadings.  —  See 
note  I. 

109.  4.  At  and  After  Trial  — «.  Frivolous  Pleadings  — 
(4)  Judgment  Non  Obstante  Veredicto  —  Repleader,  —  See  note  3. 


Iowa,  —  Mctzradt  v.  Modem  Brother- 
hood, 112  Iowa  522;  Mcintosh  v.  Coul- 
tbard,  (Iowa  1902)  88  N.  W.  Rep.  1069. 

iMues  at  Trial.  — Dan  forth  v.  Fowler, 
(Neb.  1903)  94  N.  W.  Rep,  637;  Trades- 
men's Nat.  Bank  v.  U.  S.  Trust  Co., 
49  N.  Y.  App.  Diy.  362 ;  Atchison,  etc.. 


R.  Co.  V.  Marks,  11  Okla.  82;  Moore  v. 
May,   117  Wis.   192. 

100.  1.  FriToloiisPlMUUiigt.-'Kahn 
V.  Thomson,  113  Ga.  957. 

1<MI«  8.  See  Welch  v.  Mastin,  98 
Mo.  App.  273;  Dezell  v.  Fidelity,  etc, 
Co.,  176  Mo.  253. 
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lis.    L  Pbocbxdivgb  Bt  — 1.  Aetions  Dependent  upon  Bight 
of  Possesaion  —  a.  In  General. — ^See  note  3. 

116.  2.  Aotion  in  Aid  of  Prooest.  —  See  note  i. 

3.  Action  upon  Indemnity  Bond.  —  See  note  2. 

Seperatt  Aotioni  on  Separata  Bonds.  —  See  note  3. 

117.  5.  Collection  of  Fees  and  Costs.  —  See  note  3. 


113.  S.  Davis  V.  Levy*  "i^ll  Mass. 
526 ;  Rochester  Lumber  Co.  v.  Locke,  72 
N.  H.  %^. 

116.  1.  See  Barton  v.  Albert 
Palmer  Co.,  87  N.  Y.  App.  Div.  35, 
tinder  the  provision  of  Code  Civ.  Pro. 
N.  Y.,  S  677,  permitting  the  sheriff  and 
attaching  creditor  to  join  in  an  action 
in  aid  of  the  attachment. 

S.  Payment  of  Jadgmont  Bofore  Salt.  — 
Dunn  V.  National  Surety  Co.,  80  N.  Y. 
App.  Div.  605;  Teague  v.  Collins,  134 
N.  Car.  (i2. 

The  Aetion  Ii  Ez  Contraotn.  —  Leader 
t*.  Mattingly,  140  Ala.  444. 

Aotion  by  Assipiee.  -^  Where  one  ob- 
tains a  judgment  against  a  sheriff  for 
wrongful  levy,  and  the  sheriff  assigns  to 
him  an  indemnity  bond,  the  plaintiff's 
cause  of  action  on  the  bond  accrues 
when  the  judgment  against  the  sheriff 
was  rendered.  Gardner  v.  Cooper,  9 
Kan.  App.  587. 

Question  for  Jury.  —  Whether  the 
judgment  against  the  sheriff  was  collu- 
sive is  a  question  for  the  jury.  Dunn 
V.  National  Surety  Co.,  80  N.  Y.  App. 
Div.  60s. 

Plea'of  Beleaee  by  Surety.  —  It  is  within 
the  discretion  of  the  trial  court  to  re- 
fuse to  allow  the  sureties  to  plead  dur- 
int?  the  trial  a  release  from  the  bond. 
Leader  v,  Mattingly,  140  Ala.  444. 

Verite  Conelnded  by  Judgment  Against 
Officer.  —  See  Omaha  Carpet  Co.  v. 
Clapp,  (Neb.  1902)  89  N.  W.  Rep.  246. 

Where  the  Indemnity  Ii  Against  Lees 
as  distinguished  from  liability  merely, 
an  action  cannot  be  maintained  for 
counsel  fees  in  defending  a  suit  until 
the  actual  payment  of  such  fees.  Cous- 
ins V.  Paxton,  etc.,  Co.,  122  Iowa  465. 

S.  ITnder  the  Code  Pniotioe  in  North 


Carolina  it  is  held  that  such  bonds  may 
be  joined  in  one  action.  Teague  v.  Col- 
lins, 134  N.  Car.  62. 

117.  S.  Blyth  V,  People,  16  Colo. 
App.  526;  Decker  v.  St.  Louis,  etc.,  R. 
Co.,  92  Mo.  App.  50.  See  also  Temple- 
ton  V.  Capital  Sav.  Bank,  etc.,  Co.,  76 
Vt.  345,  holding,  under  the  statutory 
provisions  relating  to  fees  in  attach- 
ment cases,  that  the  sheriff  may  re- 
cover charges  for  securing  and  keeping 
property,  in  an  action  against  the  plain- 
tiff in  attachment,  when  the  lien  of  the 
attachment  is  discharged  by  its  release 
by  the  plaintiff,  and  the  officer's  recov- 
ery does  not  depend  upon  his  return  of 
such  charges  as  a  part  of  his  fees,  or 
upon  the  termination  of  the  attachment 
suit. 

Claims  Against  County.  —  Under  the 
statute  in  Kentucky  providing  that  the 
report  of  settlements  made  with  sheriffs 
shall  be  filed  in  the  clerk's  office  and  be 
subjected  to  exceptions  by  the  sheriff 
or  the  county  attorney,  no  one  but  the 
sheriff  or  the  county  attorney  can  file 
exceptions;  the  remedy  of  others  is  by 
suit  to  correct  and  surcharge  the  items 
objected  to.     Little  v,  Strow,   112  Ky. 

527- 

Set-off.  —  In  an  action  by  a  constable 
against  a  county  to  recover  fees,  ex- 
cessive fees  theretofore  illegally  ob- 
tained from  the  county  by  the  plaintiff 
may  be  set  off  against  his  demand. 
Price  V.  Lancaster  County,  24  Pa.  Co. 
Ct.  225. 

Snit  by  Depnty.  —  Where  a  deputy 
sheriff  sued  to  recover  for  services  in 
taking  care  of  property  held  under  an 
attachment,  and  on  appeal  from  a  jus- 
tice's judgment  the  Circuit  Court  dis- 
missed the  suit  as  on  contract,  the  pro- 
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119. 

Against 


130. 
191. 
199. 

193. 
194. 

(a)  TretpaM 

195. 


n.  PBOGSSDives   AoAiHBT  —  1.  Bemodies  —  a.  Rule 
--  Control  of  Process.  —  See  note  i. 

b.  Mandamus.  —  See  note  2. 

Whero  There  If  Plain  and  Adequate  Remedy.  —  See  note  3. 

c.  Actions—  (2)  Common-law  Remedy.  —  See  note  i. 
(3^  Action  on  Official  Bond,  — See  note  2. 

4^  Penal  Actions.  —  See  note  i. 
5)  Failure  to  Execute  and  Return.  —  See  note  2. 
ee  note  i. 
(6)  Wrongful    Taking   of  or  Levy  upon  Property  — 

er  Troyer.  —  See  note  I. 
See  notes  i,  2,  3. 


ceeding  cannot  be  continued  as  one  to 
retax  costs,  as  such  costs  had  not  ac- 
crued in  that  court  and  neither  the 
sheriff  nor  the  parties  hacl  moved  for  a 
relaxing  of  costs.  Hudgins  r.  Beavers, 
69  Ark.  577. 

In  Suit  Against  Sheriif.  —  In  an  ac- 
tion against  a  sheriff  to  recover  taxes 
collected  by  him  under  a  judgment  in 
a  tax  proceeding,  the  court  may  deter- 
mine the  right  of  the  sheriff  to  withhold 
all  or  any  of  the  costs  claimed;  the 
question  is  not  one  that  could  be  deter- 
mined on  a  mere  motion  to  retax  in  the 
original  proceeding.  San  Antonio  v, 
Campbell,  (Tex.  Civ.  App.  1900)  56  S. 
W.  Rep.  130. 

Salary  of  Deputy*  —  In  Oregon,  under 
the  statute,  the  sheriff  cannot  recover 
the  salaries  of  his  deputies,  as  such  de- 
mands are  personal  to  tbe  deputies  un- 
less assigned.  Henry  v,  Yamhill  County, 
37   Oregon   562. 

119«  1.  See  Brannon  v.  Barnes,  iii 
Ga.  850. 

8.  State  V,  Stokes,  99  Mo.  App.  2$^, 

Bheiiif  Ordered  to  Withhold  Exeention. 
—  The  remedy  will  not  be  extended  to 
compel  the  return  of  an  execution  which 
the  sheriff  had  been  ordered  by  the 
court  to  withhold  for  a  certain  period. 
State  V.  Hartman,  26  Wash.  524. 

OAoial  BlMirotlon  will  not  be  con- 
trolled by  this  process.  ^Oliver  v,  Wil- 
son, 8  N.  Dak.  590. 

S.  See  Oliver  v.  Wilson,  8  N.  Dak. 
590,  to  the  point  that  mandamus  is 
unavailable  where  there  is  another  ade- 
quate remedy. 

130.  I.  Moores  v.  Winter,  67  Ark. 
189. 

191  •  %,  Grieb  v,  Northrup,  66  N. 
y.  App.  Div.  86;  Berry  v.  Schaad,  50 
N.  Y.  App.  Div.  132. 

193«    1*   I>uff  V.  Karr  91  Mo.  App. 


16;  Albany  Belting,  etc.,  Co.  v,  Grell, 
67  N.  Y.  App.  Div.  81. 

Election.  —  The  fact  that  a  party  has 
a  remedy  by  motion  to  retax  costs  will 
not  prevent  him  from  suing  the  ofHcer 
and  his  sureties  for  the  statutory  pen- 
alty for  collecting  a  fee  not  authorized 
by  law.    O'Shea  v,  Kavanaugh,  65  Neb. 

639. 

8.  Com.  V.  Begley,  (Ky.  1902)  66  S. 
W.  Rep.  754,  23  Ky.  L.  Rep.  1985. 

Question  for  Jury.  —  The  question 
whether  a  writ  was  returned  unexecuted 
at  the  instance  of  the  plaintiff  or  by 
reason  of  the  defendant's  refusal  to  exe- 
cute it  is  a  question  for  the  jury.  State 
V,  Rainey,  99  Mo.  App.  218. 

123.  1.  Waiver  of  Aetion.  — •  The  ac- 
ceptance by  the  plaintiff  of  an  amount 
of  money  sufficient  to  satisfy  his 
judgment  is  tantamount  to  a  waiver  of 
a  cause  of  action  against  the  officer  for 
failure  to  return  an  execution.  Powell 
V,  Massey-Hemdon  Shoe  Co.,  69  Ark. 

79. 

134,  1.  Moores  v.  Winter,  67  Ark. 
189;  London,  etc.,  R.  Co.  v.  Cable,  80 
L.  T.  N.  S.  X19.  See  also  Siersema 
V.  Meyer,  (Supm.  Ct.  App.  T.)  38  Misc. 
(N.  Y.)  358. 

135*  1.  Strong  v.  Combs,  (Neb. 
1903)  94  N.  W.  Rep.  149.  See  also 
Brechtel  v.  Cortright,  13  Pa.  Super.  Ct. 
384,  as  to  the  right  of  action  in  tres- 
pass for  a  sale  after  notice  of  the 
exemption. 

Claiming  Exemption. —  In  New  York 
the  plaintiff  must  have  asserted  his 
rights  by  claiming  his  exemption.  Gile- 
wicz  V.  Goldberg,  69  N.  Y.  App.  Div. 
438. 

8.  Burdge  v.  Kelchner,  66  Kan.  642; 
Oliver  v.  Wilson,  8  N.  Dak.  590. 

Election  of  Bemedies:  —  Where  the 
plaintiff  in  an  action  for  conversion  by 
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135.     Abnia  of  Authority  Aftor  TaUng.  —  See  note  4. 

(b)  SfBwt  of  Stati^tory  Bomody  —  Indomiiitj    Bond   and   Claim  ta 
Proportj.  —  See  note  5. 

130.  See  note  i. 

197.     (d)  Aotion  oa  Bond.  —  See  note  2. 

139.    (8)  Action  for  Money  in  Officer's  Hands  —  (a)  Aammptit 
or  Caoo  —  Aionrnptit.  —  See  note  2. 

131.  (9)  Joinder  of  Causes  —  aortral  CaoMi  Ariiing  Out  of  One  Trans- 
notion.  —  See  note  4. 

[(10)  Indictment  for  Refusal  to  Execute  Process,  — See 
note  4ii.] 


an  officer  who  took  property  under  an 
ex  parte  order  in  an  action  to  which 
the  plaintiff  was  not  a  party  moved  for 
a  vacation  of  such  order,  but  no  order 
was  ever  entered  on  the  motion,  he  was 
held  not  to  be  precluded  as  by  an  elec- 
tion of  remedies  from  pursuing  his 
remedy  for  the  conversion.  Einstein 
V.  Dunn,  61  N.  Y.  App.  Div.  195,  o/- 
Urmed  171  N.  Y.  648. 

135.  8.  Cincinnati  Cooperage  Co.  v. 
Woodyard,  (Ky.  1900)  54  S.  W.  Rep. 
831;  Fodness  v.  Juelfs,  13  S.  Dak.  145. 

Demand.  —  Stevens  v,  Curran,  38 
Mont.  366. 

But  a  party  may  estop  himself  by  his 
conduct  from  recovering  for  the  levy 
upon  exempt  property,  as  by  not  claim- 
ing the  exemption  and  by  language 
encouraging  the  officer  to  levy.  Dun- 
can V.  Burchinell,  14  Colo.  App.  471. 

Demand  Unavailing.  —  It  is  sometimes 
provided  by  statute  that  a  claim  shall 
be  made  under  oath  before  the  sheriff 
can  be  pursued,  and  even  then  if  the 
plaintiff  alleges  a  demand  and  the  an- 
swer shows  affirmatively  that  any  kind 
of  a  demand  would  have  been  unavail- 


App.  Div.  195,  afHrmed  171  N.  Y.  648, 
holding  that  the  statute  providing  for 
the  affidavit  of  claim  did  not  apply  to 
a  case  where  the  officer  took  property 
under  a  writ  of  replevin  not  covered  by 
the  writ. 

In  Sonth  Dakota  the  officer  cannot 
claim  the  protection  of  a  statute  re- 
quiring service  of  notice  and  affidavit 
of  claim  when  he  has  failed  to  file  the 
notice  and  affidavit  with  the  proceed- 
ings thereon  within  twenty  days  after 
taking  the  property.  Guernsey  v.  Tut- 
hill,  12  S.  Dak.  584. 

In  Kentucky  the  claim  statute  attempts 
to  give  a  cause  of  action  on  the  in- 
demnity bond  therein  provided  for  and 
does  not  affect  the  remedy  by  action 
against  the  officer  in  the  absence  of  a 
claim  or  bond.  Vaughn  v.  Justice,  (Ky. 
1904)  78  S.  W.  Rep.  424. 

137.  2.  Hill  V.  Ragland,  114  Ky. 
209;  Buck  V.  Ball,  $8  S.  W.  Rep.  468, 
22  Ky.  L.  Rep.  614;  Linck  v.  Troll,  84 
Mo.  App.  49. 

199.  S.  McCabe  v.  Maguire,  i8j 
Mass.  255. 

131.    4.  Bereral  Forfeitnrei  lor  Ohar^ • 


ing,  there  need  be  no  finding  on  the    ing  Illegal  Feei.  —  If  one  entire  sum  is 


allegation  of  demand.  Hunt  v,  Hammel, 
142  Cal.  456. 

Bnbseqaent  Betnm  of  the  Property  will 
not  relieve  from  liability,  but  may  go 
in  mitigation  of  damages.  Duncan  v. 
Burchinell,  14  Colo.  App.  471.  See  also 
Vaughn  v.  Justice,  (Ky.  1904)  78  S.  W. 
Rep.  425. 

i.  Act  of  Selling.— Curtner  v,  Lyndon, 
128  Cal.  35. 

5.  Curry  v.  Bull,  58  S.  W.  Rep.  534, 
22  Ky.  L.  Rep.  592,  announcing  the 
rule  of  the  text  where  the  bond  does 
not  contain  the  express  covenant  to  pay 
any  damage  which  any  claimant  may 
sustain. 

196.     1.   Einstein  v.  Dunn,  61  N.  Y. 


demanded  and  received  at  one  time  as 
the  amount  of  fees  charged  in  all  of 
several  cases,  it  may  be  treated  as  a 
single  act  of  demanding  and  receiving 
illegal  fees  for  the  purpose  of  recov- 
ering several  forfeitures  for  such 
charges.  Littlefield  v,  Cowles,  74  Conn. 
241. 

4a.  See  Ormond  v.  Ball,  120  Ga.  916, 
wherein  it  appears  that  at  common  law 
an  indictment  would  lie  against  an  offi- 
cer for  refusal  or  neglect  to  execute 
a  warrant,  and  that  the  Georgia  statute 
authorizes  the  punishment  for  offenses 
which  were  at  common  law  of  a  kindred 
nature  to  those  enumerated  in  the 
statute. 
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ISl.    2.  Jnrudiction  and  Venue  —  Venue.  —  See  notes  6,  7. 
[PartieiilAr  Courts.  —  See  note  8^.] 

1S9.    4.   Parties—^.    Plaintiff  —  (2)   Action   on    Official 

Bond,  —  See  note  3. 

184.    b.  Defendant— (i)  Acts  of  Deputy.  — St^  note  3. 

135.     Prinoipal  and  Agent.  —  See  note  2. 

137.  (3)  Indemnitors  —  Bringing  In  and  Substituting  —  sutn- 
tory  ProTiiione.  —  See  notes  2,  3. 

138.  See  note  i. 

strict  Conetmetion.  —  See  note  2. 

14©.     [(4)  Substitution  of  Other  Parties. —  S^^  note  2tf.] 
141.    6.  Pleading— ^z.  Declaration  or  Complaint— (i) 

Cause  of  Action —  Title —  (»)  In  eenenl.  —  See  note  i. 


131.  6.  Murphy  v,  Callan,  69  N.  Y. 
App.  Div.  413,  under  statute. 

For  a  Common-law  Tort  a  personal  ac- 
tion against  the  wrongdoer  may  be 
brought  in  any  state  where  he  is  found. 
Moores  v.  Winter,  67  Ark.  189. 

7,  Adams  v.  Simmons,  65  S.  W.  Rep. 
152,  23  Ky.  L.  Rep.  1389. 


App.  1903)  78  S.  W.  Rep.  239.  Contra, 
Woodworth  v.  Gorsline,  30  Colo.  x86. 

138.  1.  Cassani  v.  Dunn,  44  N.  Y. 
App.  Div.  348,  holding  that  the  liability 
of  the  sureties  does  not  depend  upon 
the  bond  and  is  not  limited  to  the 
amount  specified  therein. 

8.  Bieeretionof  ConrtWherePlaintlifle 


%a,  Tretpaii  and  Conyersion.  —  An  ac-    Without  Squvalent  Remedy.  —  Levy  v. 


tion  for  damages  for  seizing  and  selling 
exempt  property  is  for  trespass  and 
conversion,  and  not  for  misconduct  in 
office,  and  may  be  brought  in  a  court 
having  judisdiction  of  an  action  for 
trespass.  Strong  v.  Combs,  (Neb.  1903) 
94  N.  W.  Rep.  149. 

133.  8.  See  State  v.  Timmons,  90 
Md.  10,  for  the  rule  that  the  action 
must  be  brought  in  the  name  of  the 
state  for  the  use  of  the  injured  party. 

In  Name  of  Party  li^ured.—  Guernsey 
V,  Tuthill,  12  S.  Dak.  584. 

134.  8.  See  Foley  v.  Martin,  (Cal. 
1903)  71  Pac.  Rep.  165;  Stephens  v, 
Wilson,  115  Ky.  27 ;  Com.  v.  Hurt,  64  S. 
W.  Rep.  9",  23  Ky.  L.  Rep.  1171. 

135.  8.  Contra,  McCabe  v.  Ma- 
guire,  182  Mass.  255. 

137.  2.  Bemedy  Agalnit  Obligon.  -- 
The  obligors  in  an  indemnity  bond  are 
jointly  liable  with  the  sheriff.  They 
may  be  sued  in  trover  after  judgment 
against  the  sheriff,  and  the  fact  that 
the  plaintiff  first  sued  in  replevin,  ob- 
tained a  judgment,  and  then  refused  a 
tender  of  the  property  will  not  defeat 
his  remedy  against  such  obligors.  Wood- 
worth  V.  Gorsline,  30  Colo.  186. 

8.  Davis  V,  Bingham,  (Tex.  Civ.  App. 
1900)  56  S.  W.  Rep.  132. 

Indemnitort  May  Oonteit  the  Offloer'i 
Alleged  Liability  in  an  action  against 
him.     Rickards   v.   Bemis,    (Tex.    Civ. 


Dunn,  160  N.  Y.  504,  affirming  39  N.  Y. 
App.  Div.  605,  stated  in  the  original 
note;  De  Shields  v.  Creamer,  43  N.  Y. 
App.  Div.  579,  similar  to  Levy  v.  Dunn, 
39  N.  Y.  App.  Div.  605,  set  out  in  the 
original  note,  and  holding  that  the 
sheriff's  motion  should  not  be  granted 
where  the  issue  is  raised  that  the  bond 
was  procured  by  his  misrepresentations 
and  was  withdrawn  before  the  acts  com- 
plained of  were  committed. 

140.  2a.  Party  in  Execution.  —  Un- 
der a  statute  providing  that  "  in  an 
action  against  a  sheriff  *  *  *  for 
the  recovery  of  property  taken  under  an 
execution,  and  replevied  by  the  plaintiff 
in  such  action,  the  court  may,  upon 
application  of  the  defendant  and  of  the 
party  in  whose  favor  the  execution 
issued,  permit  the  latter  to  be  sub- 
stituted as  the  defendant,  security  for 
the  cost  being  given,"  in  an  action  in 
which  the  property  had  not  been  re- 
plevied, but  was  in  possession  of  the 
judgment  creditors  who  were  nonresi- 
dents and  where  no  security  for  costs 
was  offered  and  the  application  was 
made  before  answer,  it  was  held  that 
the  application  might  be  denied  in  the 
discretion  of  the  court.  Pierce  v.  En- 
gelkemeier,  10  Okla.  308. 

141.  1.  Snhetantlal  BnAeieney,  in  the 
absence  of  specific  objections,  is  all  that 
is  required.     Hathaway  v.  Smith,   117 
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(b)  Bight  of  Pftf|wrtj  or  Powentm  —  TroipMt  ud  Treror.  —  See 


(•)  Mniro  «(  Sxmpt  Property.  —  See  note  I . 
(2)  Official  Character  and  Acts  under  Process — (b) 
—  See  note  i. 
4)  Damage  —  Allogation  of  SpooialllamAfoo.  —  See  note  4. 
'.  Plea  or  Answer  — (i)  General  Denial  or  General 
See  note.  i. 
(2)  Justification    under    Process —  (a)  In   Gononl.  —  See 


t 


141. 

note  2. 
143. 
144. 

147. 
151. 

Issue.  — 

159. 
note  I. 

1.13. 
— Bolt  Ity 

157. 

159. 


Ga.  946;   Albany   Belting,   etc.,   Co.  v, 
Grell,  67  N.  Y.  App.  DIt.  8x. 

tuplntago.  —  In  on  action  for  failure 
to  make  a  true  return  of  an  execution, 
to  recover  on  the  liability  under  the 
statute,   the   right   to   recover  not  de- 


(d)  Yolid  Jvdgmont  for  Szooation  or  Dobt  for  Attadhmont  —  Kravd 
Strangor.  —  See  note  3. 

c.  Replication  —  immatoriai  iiono.  —  See  note  2. 

6.  Findingty  Terdiot,  and  Jadgment — Yordiot.  —  See  note  i . 


the  plaintiff's  pleading  must  show  that 
the  act  of  the  deputy  complained  of  was 
done  in  the  performance  of  an  official 
act.  Com.  V.  Hurt,  64  S.  W.  Rep.  911, 
^3  Ky.  L.  Rep.  xi7i* 
147.    4.  Impropor  Itomo  —  Harmlooi 


pending  upon  fraud,  allegations  of  fraud    Xrror*  —  Where   an   exception   to   that 


should  be  treated  as  surplusage.  Mc- 
Guire  v,  Bausher,  5a  N.  Y.  App.  Div. 
276. 

141.  9.  Timo  of  PooooMion.  —  It  need 
not  be  alleged  that  the  plaintiff  was  the 
owner  or  entitled  to  possession  at  the 
time  of  the  institution  of  the  action, 
and  it  is  not  necessary  to  specify  the 
precise  hour  or  minute  of  the  day  of 
ownership  and  taking.  Hunt  v,  Ham- 
mel,  14a  Cal.  456. 

143*  1.  See  Thompson  v,  Donahoe, 
16  S.  Dak.  244,  wherein  it  was  held  that 
a  complaint  alleging  a  claim  of  exemp- 
tions by  the  plaintiff's  wife  upon  his 
refusal  to  claim  them  is  not  objection- 
able for  failure  to  show  that  the  plain- 
tiff was  the  head  of  a  family,  or  be- 
cause it  did  not  allege  the  plaintiff's 
residence,  the  acts  of  the  plaintiff,  his 
wife,  and  the  sheriff  being  alleged  to 
have  been  done  in  the  county  and  state. 
But  see  Gilewicz  v.  Goldberg,  69  N.  Y. 
App.  Div.  438,  holding  that  the  burden 
of  proof  is  on  the  plaintiff  to  prove 
that  the  property  was  exempt  and  that 
he  had  asserted  his  rights  under  the 
law. 

144.  1.  Moores  v.  Winter,  67  Ark. 
189,  where  the  sheriff  was  declared 
against  personally. 

Porformaneo  of  Ofletal  Aet  by  Dopaty. 
—  In  an  action  to  recover  of  the  sheriff 
and  his  sureties  for  the  wrongful  killing 
of  the  plaintiff's  husband,  under  statute, 


part  of  the  plaintiff's  pleading  setting 
up  improper  items  of  recovery  is  er- 
roneously overruled,  the  error  is  harm- 
less if  the  court  by  instruction  confines 
the  jury  to  the  proper  measure  of  dam- 
age and  the  finding  is  according  to  the 
instruction.  Campbell  v.  Ulch,  «4  Tex. 
Civ.  App.  6x8. 

161.  1.  See  Catron  v.  Com.,  (Ky. 
1899)  5a  S.  W.  Rep.  929,  holding  that 
payment  by  the  sheriff  to  the  county 
treasurer  of  revenue  collected  by  the 
former  must  be  pleaded,  if  a  county 
treasurer  has  been  appointed,  and  can- 
not be  raised  by  demurrer  to  the  com- 
plaint. 

Iftd,  1.  See  Anderson  v.  Medbery, 
16  S.  Dak.  329,  holding  the  plea  suffi- 
cient. 

Bzooatlon  Against  tho  Jadgmont  Dobtor 
must  be  shown.  Stephens  v.  Head,  138 
Ala.  455. 

153.  8.  Mills  V.  Talbott,  63  Kan. 
14  [citing  ao  Encyc.  of  Pl.  and  Pr. 
153  to  the  whole  of  the  original  text] ; 
Darville  v.  Mayhall,  128  Cal.  617,  as 
to  the  necessity  of  showing  a  judgment 
as  well  as  an  execution. 

157,  2.  An  Argnmontativo  and  la- 
doflnite  Replication  is  bad.  Robey  v. 
State,  94  Md.  61. 

159.  1.  Yordiot  Afainot  Soronl.  — 
Under  the  statute  in  Georgia,  in  an  ac- 
tion against  several  for  trespass  and 
malicious  abuse  of  process  the  verdict 
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199,     Judgment. — See  note  3. 

1 60.  m  StrMMABT  PBOCEEDiHes  —  1.  Provisions  of  Statutes  — 

a.   In  General  —  Actual  Bamage  —  Penalty.  —  See  note  4. 

161.  b.  Construction  of  Statutes.  —  See  note  i. 
163.    c.  Remedy  Cumulative.  —  See  note  2. 

165.     S.  Parties  —  a.    Plaintiff  — To    whom   Remedy    Available 
Generally.  —  See  notes  I,  2. 

167.  b.   Defendant  —  Prlnolpal  and  Snretlee.  —  See  note  3. 

168.  4.  Notice  and  Motion  —  a.  Necessity  of  Notice.  — 
See  note  i. 

170.  c.  Waiver  OF  Notice  BY  Appearance.  —  See  note  i. 

171.  e.  Sufficiency  of  Notice  — (i)  Statement  of  Cause 
in  General,  —  See  note  3. 

179.    9.  Beview  —  Appeal  —  See  note  i. 
10.  Costs.  —  See  note  3. 


may  be  for  separate  amounts  against 
tbe  different  defendants  for  the  tres- 
pass, but  for  the  cause  of  action  for 
the  malicious  abuse  of  process  the  ver- 
dict should  be  for  the  same  amount 
against  the  defendants  jointly.  Hay 
V.  Collins,  118  Ga.  243. 

150.  8.  Interest. —  In  a  suit  to  re- 
cover the  proceeds  of  a  sale  which  the 
sheriff  had  not  properly  distributed,  the 
court  cannot  remit  the  interest  fixed  by 
statute  upon  the  amount  claimed.  Smith 
V.  Simmons,  2  Penn.  (Del.)  462. 

160.  4.  If  Stetnte  Is  Bemedial  — 
Motion  to  Rule.  —  The  officer  may  show 
that  the  property  which  he  neglected 
to  sell  under  a  levy  was  not  subject  to 
the  execution.  Brannon  v,  Barnes,  xix 
Ga.  850. 

161*  1.  Morgan  v.  Betterton,  109 
Tenn.  84. 

163.  9.  Not  Bnbetitnte  for  Action.  — 
The  summary  remedy  under  the  statute 
in  Florida  for  failure  to  execute  a  writ 
is  not  a  substitute  for  an  action  for 
damages,  but  is  independent  of  and 
without  regard  to  the  question  of  dam- 
age to  the  party  suing  out  the  writ. 
Johnson  v.  Price,  (Fla.  1904)  36  So. 
Rep.  1 03 1. 

165.  1.  Heir  or  Admlniitrator.  — 
The  administrator  of  one  entitled  to 
recover  money  in  the  sheriff's  hands, 
and  not  the  heir,  is  the  proper  party 
to   proceed.     Carr  v.   Berry,    116    Ga. 

372. 
8.   Compare  Ranken  v.  Jones,   (Tex. 


Civ.  App.  1899)  S3  S.  W.  Rep.  583, 
where  the  assignee  of  a  judgment  was 
held  to  be  the  proper  party  to  a  motion 
under  a  statute  providing  the  remedy 
in  favor  of  the  "  party  entitled  to  re- 
ceive the  money  collected." 

167,  3.  Motion  Against  Sheriff  or 
Soreties.  —  The  Texas  statute  making 
the  sheriff  and  his  sureties  liable  is  for 
the  benefit  of  the  plaintiff,  and  he  is 
not  bound  to  proceed  against  (he  sure- 
ties as  well  as  against  the  officer.  Mur- 
ray V.  Evans,  25  Tex.  Civ.  App.  331. 

16§.  1.  Prinoipal  and  Snretlei.  — 
Under  the  statute  in  Tennessee,  where 
notice  is  not  served  on  the  sureties, 
the  plaintiff  must  produce  to  the  justice 
a  copy  of  the  bond ;  otherwise  the  justice 
acquires  no  jurisdiction.  Morgan  v. 
Betterton,  109  Tenn.  84. 

170.  1.  Aoceptanee  of  Service  by  the 
officer  is  sufficient.  Murray  v,  Evans, 
25  Tex.  Civ.  App.  331. 

171.  8.  Where  Motion  Standi  flnr 
Pleading.  —  See  Murray  v,  Evans,  25 
Tex.  Civ.  App.  331,  where  it  was  held 
that  the  pleading  was  sufficient  against 
a  general  demurrer  under  the  rules  ap- 
plicable to  pleadings  in  ordinary  litiga- 
tion. 

179.  1.  Appellate  Jorlsdietion.— If 
by  reason  of  a  defect  in  the  proceedings 
the  justice  acquired  no  jurisdiction,  the 
Circuit  Court  on  appeal  can  acquire 
none.  Morgan  v.  Betterton,  109  Tenn. 
84. 

8.  Morgan  v.  Betterton,  109  Tenn.  84. 
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1 89.    ODL  IXPSDIKBVTS  TO  Sau  —  1.  BatiiiSAotion  of  Judgment 

—  See  note  3. 

1 86.  4.  Death  of  Party  —  b.  Death  of  Defendant.  —  See 

note  3. 

187.  lY.  IirjirvoTiON  AeAnrei  Balb — 1.  JnriadictioiL  —  See 

notes  2y  3. 

188.  2.  Belief  to  Btrangen.  —  See  notes  i,  2. 

1 89.  3.  Partiei.  —  See  note  i. 
4.  Pleading.  —  See  note  4. 

193.    Y.  APPBAI8EMENT  —  6.  Manner  of  Making  Appraiaement 

—  See  note  i. 

193.  8.     Objections  to  AppraiBement  —  Time  of  Making.  —  See 

note  3. 

YL  HOTICB  OF  Baub  —  1.  Heceiiity  of  Votice  — a.  In 
General.  —  See  note  5. 

194.  b.  Notice  to  Defendant.  —  See  note  i. 

199.    2.  Beqnisites  of  Notice  —  ^.  Describing  Property  — 
(i)  Necessity  of  Description.  —  See  note  3. 

(2)  Requisites  of  Description.  —  See  note  4. 
196.     (3)  Defects  in  Description,  —  See  note  i. 


185.  S.  August  V,  Gilmer,  53  W. 
Va.  65. 

196.  S.  Hudgins  v.  McLain,  116 
Ga.  273. 

1§7«  9.  Reynolds,  etc.,  Mortg,  Co. 
V,  Kingsbery,  1x8  Ga.  254;  Ross  v, 
Howard,  25  Wash.  i. 

8.  Eufaula  Nat  Bank  v.  Pruett,  128 
Ala.  470;  Eppinger  v.  Scott,  130  Cal. 
275 ;  Rice  v,  Macon,  117  Ga.  401 ;  Beatty 
V.  Smith,  14  S.  Dak.  24 ;  Hahn  v.  Willis, 
31  Tex.  Civ.  App.  643. 

188.  1.  Greenberg  v.  Holmes,  100 
111.  App.  186;  Parker  v.  Oxendine,  8$ 
Mo.  App.  212;  Marks  v.  Stephens,  38 
Oregon  65. 

g.  Grant  v.  Cole,  23  Wash.  542. 

189.  1.  Schubert  v.  Taylor,  xo  Ohio 
Dec.  585,  8  Ohio  N.  P.  100. 

4.  Wenzel  v.  Milbury,  93  Md.  427. 

19d.  1.  Fraaman  v.  Fraaman,  64 
Neb.  472. 

193.  8.  Trowbridge  v.  Cunning- 
ham, 63  Kan.  847. 

e.  Lahr  v.  Ulmer,  27  Ind.  App.  107 ; 


Hancock  v,  Shockman,  (Indian  Ter. 
1902)  69  S.  W.  Rep.  826;  Hazen  v. 
Webb,  68  Kan.  308;  Swift  v.  Guild,  94 
Me.  436;  Burton  v,  Kipp,  (Mont.  1904) 
y6  Pac.  Rep.  563 ;  Fraaman  v.  Fraaman, 
64  Neb.  472 ;  StuU  v.  Seymour,  63  Neb. 
87;  Johnson  v.  Daniel,  25  Tex.  Civ. 
App.  587. 

194.  1.   Frazee  v.  Nelson,  179  Mass. 

4S6. 
A  lUmaindwrmaa  In  Poiioirion,  at  the 

sufferance  of  the  life  estate,  is  not  in 
such  a  possession  as  requires  notice 
under  the  Tennessee  statutes.  Davis  9. 
Brown,  (Tenn.  Ch.  1901)  62  S.  W.  Rep. 
381. 

195.  8.   Stull  V.  Seymour,  63  Neb. 

87. 

4.  Konpnjndidal  Error.  —  Where  the 
description  covers  more  property  than 
is  sold,  the  error  is  not  prejudicial. 
Northwestern  Mut.  L.  Ins.  Co.  v.  Mar- 
shall, (Neb.  1 901)  95  N.  W.  Rep.  357. 

196.  1.  McCormick  r.  McCormick 
Harvesting  Mach.  Co.,   120  Iowa  593; 
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196.    d.  Designating  Place  of  Sale. — See  note  5. 
19T,   /,  Setting  Out  Names  of  Parties.  —  See  note  2. 

3.  Posting  Hotice.  —  See  note  3. 
198.    4.  Newspaper  Adyertisements.  — See  note  i. 

300.  7.  Meot  of  Want  of  Hotice.  —  See  note  2. 

301,  Contrary  Doetrlne.  —  See  note  3. 

vn.  Place  of  Sale  —  1.  Of  Bealty  —  b.  Door  of 
County  Court  House.  —  See  note  5. 

909.  2.  Of  Personalty  —  a.  Presence  of  Chattels.  —  See 
note  3. 

903.    See  note  i. 

90ff.    Tin.  Tike  of  Sale  —  1.  Designation  by  Statute  —  Dasig- 

■ation  of  Partieahur  Time.  —  See  note  I. 

2.  Advertised  Time.  —  See  note  3. 
907«    6.  After  Betnm  Day  —  *.  Realty.  —  See  note  i. 

914.  XL  CONDVCT  OF  Sale— 3.  Designation  of  Property.— 
See  notes  4,  5. 

915.  6.  Sale  in  Parcels  or  en  Masse  — <7.  Necessity  of  Sale 
in  Parcels.  —  See  note  3. 

91 6«     Belt  in  Psreeli  ImpraetioaUo.  —  See  note  I. 


Stiill  V,  Seymour,  63  Neb.  87;  North- 
western Mut.  L.  Ins.  Co.  V.  Marshall, 
(Neb.  1901)  95  N.W.  Rep.  357;  Francis 
V.  Watkins  72  N.  Y.  App.  Div.  15. 
196.    6.   Brock  v.   Berry,    13a   Ala. 

95- 
197*    2.   McLain  Land,  etc.,  Co.  v, 

Kelly,  IX  Okla.  26,  citing  20  Encyc.  op 

Pl.  and  Pr.  197. 

Immftterial  Error.  —  A  mistake  of  one 
letter  in  a  name  of  the  defendant  is 
immaterial.  Houghton  v,  Borio,  8  Del. 
Co.  Rep.  (Pa.)  41. 

8.  Hancock  v.  Shockman,  (Indian 
Ter.  1902)  69  S.  W.  Rep.  826;  Burton 
r.  Kipp,  (Mont.  1904)  76  Pac.  Rep. 
563;  McLain  Land,  etc.,  Co.  v.  Kelly, 
XI  Okla.  26;  Edrington  v.  Hermann, 
(Tex.  Civ.  App.  1903)  74  S.  W.  Rep. 
936;  Whitworth  v.  McKee,  32  Wasli. 
83 ;  Reilley  v.  Anderson,  33  Wash.  58. 

19§«  1.  Hazen  v,  Webb,  68  Kan. 
308;  Burton  v.  Kipp,  (Mont.  X904)  76 
Pac.  Rep.  563 ;  Northwestern  Mut.  L. 
Ins.  Co.  V,  Marshall,  (Neb.  1901)  95  N. 
W.  Rep.  357 ;  Francis  v.  Watkins,  72 
N.  Y.  App.  Div.  X5 ;  McLain  Land,  etc., 
Co.  V.  Kelly,  ix  Okla.  26;  Currens  v. 
Blocher,  21  Pa.  Super.  Ct.  30;  Barrett 
V  Smith,  17  Montg.  Co.  Rep.  (Pa.)  22; 
Reilley  v,  Anderson,  33  Wash.  58. 

90O.  2.  Whitworth  v.  McKee,  32 
Wash.  83,  citing  20  Encyc.  op  Pl.  and 
pR.  200. 


301.  8.  Kebraaka.  —  Fraaman  v. 
Fraaman,  64  Neb.  472. 

6.  Burton  v.  Kipp,  (Mont.  1904)  76 
Pac.  Rep.  563 ;  Edrington  v.  Hermann, 
(Tex.  Civ.  App.  1903)  74  S.  W.  Rep.  636. 

903.    8.   Brock  v.  Berry,  X32  Ala.  95. 

903*     1    Brock  v.  Berry,  X32  Ala.  95. 

SIM.  1.  Hancock  v,  Shockman,  (In- 
dian Ter.  1902)  69  S.  W.  Rep.  826. 

8.  Fraaman  v.  Fraaman,  64  Neb.  472. 

307*  1.  East  Greenwich  Sav.  Inst. 
V.  Allen,  22  R.  I.  337. 

Where  Levy  Ii  Made  on  the  Betnm 
Day,  the  property  may  be  sold  after 
that  day.  U.  S.  v.  Hogg,  xii  Fed.  Rep. 
292,  citing  20  Encyc.  op  Pl.  and  Pr. 
206  [207]. 

314.  4.  Day  v.  Johnson,  (Tex.  Gv. 
App.  1903)  72  S.  W.  Rep.  426;  Edring- 
ton V,  Hermann,  (Tex.  Civ.  App.  X903) 
74  S.  W.  Rep.  936. 

5.  Boyce  v.  Homberger,  29  Tex.  Civ. 
App.  337 ;  Edrington  v.  Hermann,  (Tex. 
1903)  77  S.  W.  Rep.  408. 

315.  8.  Brock  v.  Berry,  X32  Ala. 
95;  White  V,  Roberts,  X12  Ky.  788; 
Burton  v.  Kipp,  (Mont  X904)  76  Pac. 
Rep.  563. 

In  Washington  whether  the  property 
should  be  sold  en  masse  or  in  parcels 
lies  in  the  discretion  of  the  sheriff. 
Otis  V.  Nash,  26  Wash.  39. 

316.  1.  Palmour  v.  Roper,  119  CSa. 
xo. 
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317.    FftUvt  of  Bid!  on  BopwAto  FwrodB.  —  See  note  i. 

c.  Validity  of  Sale  en  Masse.  —  See  note  4. 
919.    9.  Cash  or  Credit.  —  See  note  5. 

990.  10.  Order  of  Offering  —  Ponoaalty  Botoro  Realty.  —  See  note  I  • 
11.  Intereit  Sold.  —  See  note  2. 

991.  Intereit  of  Kortgagor.  —  See  notes  2,  3 

Xn.  Resale  —  1.  Power  to  BeselL  —  See  note  4. 
999.     3.  Notice  of  Resale.  —  See  note  4. 
993.    Xm.  CEBTI7ICATE  OF  SALE  —  2.  Requisites  of  Certifloate. 
—  See  note  2. 
999.    6.  Effect  of  Certificate  —  Failing  of  Title.  —  See  note  i. 

996.  XIY.  Rethbn  of  Sale  —  2.  Requisites  of  Return  —  a. 
In  General.  —  See  note  i. 

b.  Description  of  Property.  —  See  note  2. 

d.  Showing  as  to  Adjournment.  —  See  note  4. 

997.  XV.  COKFIBMATIOK  OF  SALE  —  4.  Appeal  —  See  note  6. 
XYL  Deeb  —  1.    Compelling    Execution   of   Deed  —  a. 

Remedies.—  See  note  7. 

999.    XYII.  Disteibution   of   Pbooeeds— 1.    Payment   into 
Court.  —  See  note  i . 

Compelling  Paymont  Into  COnrt  —  See  note  2. 

2.  Conflicting  Claims  to  Proceeds  — a.  POWER  OF  COURT 
TO  Adjust.  — See  note  3. 


dl7.  1.  Wilson  V.  Cory,  1x4  Iowa 
ao8;  Burton  v.  Kipp,  (Mont.  1904)  76 
Pac.  Rep.  563. 

4.  Allen  v.  Farley,  76  S.  W.  Rep.  538, 
25  Ky.  L.  Rep.  930. 

319.  6.  Bradley  v.  Geo.  Challoner's 
Sons  Co.,  X03  111.  App.  618. 

aaO.  1.  Oliver  v.  Dougherty,  (Ariz. 
1902)  68  Pac.  Rep.  553. 

Yalidity  of  Sale.  —  The  sale  of  realty 
where  personalty  existed  does  not  ren- 
der the  sale  void.  Holcomb  v.  Hays, 
62  S.  W.  Rep.  1028,  23  Ky.  L.  Rep. 
352. 

2.  What  Interest  Fanee, —  Only  such 
interest  as  the  judgment  debtor  has 
passes  by  the  sale.  Canada  v.  Holman, 
(Tenn.  Ch.  1901)  62  S.  W.  Rep.  Z7^' 

391.  2.  Hitch  V,  Bailey,  115  Ga. 
891. 

8.  Home  Sav.,  etc.^  Bank  v.  Peoria 
Agricultural,  etc.,  Soc,  206  111.  9;  De- 
waters  V.  Kuhnle,  199  Pa.  St.  439. 

4.  Meherin  v,  Saunders,  131  Cal.68i; 
Bradley  v.  Geo.  Challoner's  Sons  Co., 
103  111.  App.  618. 

333.  4.  Bradley  v.  Cko.  Challoner's 
Sons  Co.,  103  111.  App.  618. 

333.  2.  Off  V.  Finkelstetn,  100  111. 
App.  14. 


335.  1.  Mau  v,  Kearney,  143  Cal. 
506;  Off  V,  Finkelstein,  200  111.  40: 
Strauss  v.  Tuckhom,  200  111.  75 ;  Dixon 
r.  Dixon,  89  N.  Y.  App.  Div.  603, 

336.  1.  Hazen  v.  Webb,  68  Kan. 
308. 

Showing  of  Kotloe.  —  The  return  need 
not  state  that  the  places  of  posting  were 
public  places.  U.  S.  Mortgage,  etc,  Cb. 
V.  Marquam,  41  Oregon  391. 

InonmbranoM.  —  The  return  heed  not 
state  whether  the  property  sold  was 
free  from  incumbrances.  Frazee  v.  Nel- 
son, 179  Mass.  456. 

2.  Buckner  v.  Vancleave,  (Tex.  Civ. 
App.  1904)  78  S.  W.  Rep.  541. 

For  an  Insnffloient  Deioription  see 
Stipe    V.    Shirley,    27    Tex.    Civ.    App. 

97. 
4.  Frazee  v.  Nelson,  179  Mass.  456. 

337.  6.  Hazen  v.  Webb,  68  Kan. 
308. 

7.  People  V,  Grant,  61  N.  Y.  App. 
Div.  238. 

339.  1.  Gifford  v.  McGuinness,  6z 
N.  J.  Eq.  834. 

2.  Gifford  v.  McGuinness,  63  N.  J. 
Eq.  834. 

8.  Rickards  v,  Bemis,  (Tex.  Civ.  App. 
1903)  78  S.  W.  Rep.  239. 
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SHERIFFS*  SALES. 


dsi-»is 


9S1«    Xviii.  BxxEDiES  OF  PvBCHASSB  —  1.  To  OUain  P< 
aion  —  a.  Ejectment.  —  See  note  4. 
9S9.    b.  Statutory  Remedy.  —See  note  i. 

983.  2.  On  Failnre  of  Title  — ^.  Against  Defendant  in 
Execution.  —  See  note  2. 

984.  XIX.  Bexedies  Aoahtbt  PirBOHAaiB  —  1.  By  Aetlon — 
a.  In  General.  —  See  note  2. 

b.  Parties  —  PUdntUL  —  See  notes  3,  4. 

935.    XX.  Bedemption  fbox  Sale  —  1.  Jnrisdiotion  of  Bqnity. 
—  See  note  5. 

2.  Conditions  Preoedent.  —  See  note  6. 

336.    S.  Time  of  Bedemption— a.  In  General.  —  See  note  i. 

338.    XXI.  Tacatiho  akd  Setting  Aside  Sale  —  2.  By  Motion 
— a.  To  What  Court  Made.  —  See  note  i. 

c.  Time  of  Motion — (i)  In  GeneraL  —  Sw  note  3. 
343.    3.  By  Bill  in  Eqnity  — tf.  JURISDICTION  — (3)  Frauds 

Accident^  or  Mistake.  —  See  note  2. 


931.  i.  Hockett  v,  Alston,  3  In- 
dian Ter.  432;  Martin  v.  Bryson,  31 
Tex.  Civ.  App.  98;  Edrington  v.  Her- 
mann, (Tex.  Civ.  App.  1903)  74  S.  W. 
Rep.  936. 

d33»    I.   Wilson  v.  Flanders,  1x4  Ky. 

534* 

933,  8.  Merguire  v.  O'Donnell,  139 
Cal.  6. 

934*  8.  Meherin  v.  Saunders,  131 
Cal.  681 ;  Bradley  v.  Geo.  Challoner's 
Sons  Co.,  X03  111.  App.  618;  Francis  v. 
Watkins,  72  N.  Y.  App.  Div.  15; 
Hughes  V.  Miller,  205  Pa.  St.  627; 
Cundall  v.  Haswell,  23  R.  I.  508. 

8.  Meherin  v.  Saunders,  131  Cal.  681 ; 
Bradley  v.  Geo.  Challoner's  Sons  Co., 
103  111.  App.  618;  Hughes  V.  Miller, 
205  Pa.  St.  627. 

4.  Contra,  holding  that  where  the 
sheriff  refuses  to  sue  the  real  party  in 
interest  can  maintain  a  suit  in  equity, 
Meherin  v.  Saunders,  131  Cal.  68 x. 

935.  5.  Hawkeye  Ins.  Co.  v.  Max- 
well, 119  Iowa  672. 

e.  Wilson  V,  Cory,  1 14  Iowa  208. 

936.  1.   Strauss  v,  Tuckhom,  200 


111.  75;  Stocker  v,  Puckett,  (S.  Dak. 
X903)  96  N.  W.  Rep.  91. 

938.  1.  Hawkeye  Ins.  Co.  v.  Max- 
well, X19  Iowa  672;  Crow  v,  Talley, 
(Tenn.  Ch.  1897)  59  S.  W.  Rep.  675; 
State  Nat.  Bank  v.  Hathaway,  (Tex. 
Civ.  App.  190X)  6x '  S.  W.  Rep. 
525. 

The  Clreuit  Court  has  jurisdiction  in 
Kentucky  where  land  has  been  sold  un- 
der executions  from  several  inferior 
courts  of  original  jurisdiction.  Bach 
V,  Whittaker,   X09  Ky.  6x2. 

8.  Lengert  v,  Chaninel,  208  Pa.  St. 
229. 

943.  2.  Smith  v.  Georgia  L.  &  T. 
Co.,  X14  Ga.  X89;  Ryan  v.  Woodin, 
(Idaho  1904)  75  Pac.  Rep.  261 ;  Miller 
V,  McAlister,  X97  111.  72;  Hill  v,  Gat- 
liff,  (Kan.  1904)  76  Pac.  Rep.  428; 
Reed  v,  Lowe,  X63  Mo.  519;  Thompson 
V.  Currier,  70  N.  H.  259;  Hurst  v. 
Fisher,  64  Ohio  St.  530 ;  Huff  v.  Miller, 
(Tenn.  Ch.  1900)  58  S.  W.  Rep.  876; 
Day  V.  Johnson,  (Tex.  Civ.  App.  1903) 
72  S.  W.  Rep.  426 ;  Knowles  v,  Rogers, 
27  Wash.  211. 
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SHIPPING. 


947. 
948. 

354. 

note  4. 

as6. 
357. 

998. 
359. 


L   JVBIfDICTION    OF    BXATS    AVB    FSDSBAL    COVBTS  —  U 

See  note  i. 

Jnriidietioii  OT«r  Noiiiiuurltlme  Contraeta  or  Torti.  —  See  notes  1 ,  2. 
Building  Contnteti  and  Contraeti  for  SuppUot.  —  See  note  3. 

in  C0LLI8IOK  —  1.  Jnrisdietion  —  stato    Covu.  —  See 

T.  Salvage  —  1.  Jnrisdiotion.  —  See  note  3. 

3.  Parties  —  a.  Plaintiff  —  in  General.  —  See  note  4. 

4.  Libel  —  Boflnitonon  and  Cortaintj.  —  See  note  8. 
6.  Appeal  —  Gonoral  Bnlo.  —  See  note  i. 


347,  1.  Vnderlying  Prinoiplee  of  Ad- 
miralty Jnrifldiotion.  —  The  Mary  F. 
Chisholm,  129  Fed.  Rep.  814.  See  also 
Brown  v.  West  Hartlepool  Steam  Nav. 
Co.,  (C.  C.  A.)  112  Fed.  Rep.  1018. 

948.  1.  Taylor  v.  Weir,  xio  Fed. 
Rep.  1005. 

2.  The  Bights  of  the  Owners  of  a  Y essel 
Therein  are  proper  subjects  for  con- 
sideration in  the  state  courts  in  cases 
where  the  jurisdiction  of  the  federal 
court  in  the  exercise  of  its  admiralty 
and  maritime  powers  is  not  exclusive. 
Reynolds  v,  Nielson,  xi6  Wis.  483. 

Seamen's  Wages. —  A  seaman  may 
maintain  at  his  election  a  libel  in  admi- 
ralty for  his  wages  or  an  action  at  com- 
mon law  against  the  master  or  owner. 
Calvin  v.  Huntley,  178  Mass.  29. 

8.  Contracts  to  Perform  Work,  Labor, 
and  Servioes  may  be  enforced  in  state 
courts.  Merritt,  etc.,  Derrick,  etc.,  Co. 
r.  Tice,  77  N.  Y.  App.  Div.  326. 

3d4.  4.  Duffy  v,  Gleason,  26  Ind. 
App.  180. 

9U(6.  S.  Merritt,  etc..  Derrick,  etc., 
Co.  V.  Tice,  77  N,  Y.  App.  Div.  326. 


Issues  Inoidentally  or  Collaterally  Aris- 
ing. —  The  court  cannot,  in  a  suit  be- 
tween the  salvor  and  those  who  were 
benefited  by  his  services,  determine  any 
issues  which  may  incidentally  or  col- 
laterally arise  between  the  parties  libeled 
therefor.  The  Independent,  113  Fed. 
Rep.  702. 

3«(7.  4.  The  Kames  of  All  the  Offieers 
and  Crew  should  be  mentioned  in  the 
libel,  but  where  this  is  not  done  such 
names  may  be  shown  by  extrinsic  evi- 
dence. The  Flottbek,  (C.  C.  A.)  118 
Fed.  Rep.  954. 

Objeotions  to  Omissions  of  Parties.— 
The  omission  of  parties  to  a  libel  ought 
not  to  be  considered  for  the  first  time 
in  the  appellate  court.  The  Flottbek, 
(C.  C.  A.)  118  Fed.  Rep.  954. 

35§,  8.  The  Alexandra,  104  Fed. 
Rep.  904. 

359,  1.  The  Trefusis,  98  Fed.  Rep. 
314.  39  C.  C.  A.  96;  The  Thomlcy,  98 
Fed.  Rep.  735,  39  C.  C.  A.  248;  Simp- 
son V.  Dollar,  (C.  C.  A.)  109  Fed.  Rep. 
814 ;  Hume  v.  J.  D.  Spreckds,  etc.,  Co., 
(C.  C  A.)  IIS  Fwi-  ReP'  SI. 
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SIMILITER. 


96S.  n.  HXCSSBITT  07  SiMiLiTEB  —  1.  In  General  —  in  Modem 
Tiinot.  —  See  note  5. 

364.    2.  Omission  —  a.  In  Civil  Actions.  —  See  note  4. 

366.  m.  Additioh  of  Sixiuteb  —  1.  By  Whom.  —  See 
note  3. 


963.  5.  imoinder  Tendering  Imuo. — 
Where  the  defendants  pleaded  a  release 
concluding  properly  with  a  verification, 
and  the  plaintiff  replied  alleging  fraud 
and  covin  in  obtaining  the  release,  con- 
cluding to  the  country,  it  was  held  that 
the  replication  should  have  concluded 
with  a  verification,  which  should  have 
been  followed  with  a  rejoinder  by  the  de- 
fendants denying  the  fraud  and  covin, 
with  a  conclusion  to  the  country,  and 
thereupon  the  issue  would  be  formed 
by  adding  a  similiter.  It  was  also  held 
that  the  party  adding  the  similiter 
has  the  burden  of  proof.  Chicago, 
etc.,  R.  Co.  V.  Jennings,  114  111.  App. 
622. 

M4«    4.   Supreme  Court  v.  Barker, 


96  111.  App.  490 ;  Modem  Woodmen  of 
America  v.  Wieland,  109  111.  App.  340; 
Godfrey  v.  Wingcrt,  no  111.  App.  563 ; 
Cummings  v.  Smith,  114  111.  App.  35; 
Chicago,  etc.,  R.  Co.  v.  Jennings,  1x4 
111.^  App.  622.  See  also  O'Leary  v, 
Lindt,  109  111.  App.  309 ;  French  v. 
Scobey,  108  111.  App.  606,  holding,  how- 
ever, that  where  a  party  is  forced  to 
trial  against  his  will,  or  does  not  partici- 
pate in  the  trial,  he  waives  none  of  his 
rights,  and  it  is  error  in  such  a  case 
to  go  to  trial  without  replications  to 
special   pleas. 

dM.  8.  Treftted  m  FUed.  —  "  Where 
a  similiter  only  is  lacking  it  will  be 
treated  as  filed."  Supreme  Court  of 
Honor  v.  Barker,  96  IIU  App.  490. 


SIMULTANEOUS    ACTION. 

970.    n.  Surrs  SncuLTAKEOUSLT  Coxkekced.  —  See  note  2. 
371.    m.  Election  Between  Suits  in  Equitt  and  at  law — 

Eemedies  of  Mortgagee.  —  See  note  I. 

lY.  S1HTTLTANEOTJ8  Actions  in  Two  States.  —  See  note  2. 


370*  S.  Compare  Loewenstein  v. 
Diamond  Soda  Water  Mfg.  Co.,  94  N. 
Y.  App.  Div.  383,  wherein  it  was  held 
that  an  action  by  the  stockholders  of  a 
corporation  on  behalf  of  themselves  and 
all  other  stockholders  against  the  cor- 
poration and  its  directors  for  an  ac- 
counting by  reason  of  fraud  of  the  direct- 
ors should  not  be  dismissed  as  a  simul- 
taneous action  because  one  of  the  direct- 
ors had  commenced  another  suit  for  the 
same  relief  under  Code  Civ.  Pro.  N.  Y., 
(9  1 781-1782,  though  their  respective 
interests  in  the  subject-matter  were 
similar,  the  parties  closely  related,  and 
the  plaintiff  who  brought  the  statutory 
action  was  joined  as  plaintiff  in  the 
action  by  the  stockholders. 

371*  1.  Compare  Waugh  v.  Newell, 
62  Neb.  438,  wherein  it  was  held  that 
under  the  provisions  of  Code  Civ.  Pro. 


Neb.,  99  847-850,  prior  to  the  amend- 
ments of  1897,  a  creditor  whose  debt  is 
secured  by  mortgage,  having  foreclosed, 
cannot  proceed  at  law  to'  recover  a 
judgment  for  the  balance  due  on  the 
note  without  obtaining  leave  of  the 
court  having  jurisdiction  of  the  action 
of  foreclosure  to  commence  such  action 
at  law.  See  also  Gameau  v.  Kendall, 
61  Neb.  396. 

2.  Pendency  of  Separate  Action  on  Notee. 
—  In  London,  etc..  Bank  v.  Horton, 
(C.  C.  A.)  126  Fed.  Rep.  593,  it  was 
held  that  the  law  of  California,  which 
does  not  permit  separate  simultaneous 
actions  on  a  note  and  a  mortgage  given 
to  secure  it,  has  no  extraterritorial 
effect,  and  does  not  apply  to  an  action 
to  foreclose  a  mortgage  in  another  state 
where  the  property  covered  by  the  mort- 
gage is  situated. 
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SOCIETIES  AND  CLUBS. 


373.    UL  Bemsdt  fob  Ssfxtsal  to  Abiht  to  Kexbe&seip.  — 

See  note  2. 

IT.  EXPULSIOH  of  Hembebs  —  1.  Jurisdiction  of  Courts 
over  Proceedings.  —  See  note  3. 

2.  Mandamus  to  Bestore  to  Membership.  —  See  note  4. 


373.  8.  Weiss  v.  Musical  Mut.  Pro- 
tective Union,  189  Pa.  St.  446. 

8.  Brandenburger  v.  Jefferson  Qub 
Assoc,  88  Mo.  App.  148,  wherein  it  was 
held  that  if  a  fair  mode  of  trial  is 
provided  with  due  notice  to  the  accused, 


and  an  opportunity  to  defend  himself, 
and  a  decision  in  good  faith  and  not 
from  caprice  or  ill  will  is  rendered,  the 
civil  courts  will  not  supersede  it. 

4.  See   Lahiff  v.   St.   Joseph's  Total 
Abstinence,  etc.,  Soc,  76  Conn.  648* 


SODOMY. 


374.    I.  With  Hitkah  Behtg  —  1.  Indictment,  Information,  or 

Complaint  —  a.  Description    of    Offense  —  in  G«i«na.  —  See 
note  I. 
379.    b.  Carnaliter  Cognovit.  —  See  note  2. 

d.  Name  and  Description  of  Person  with  Whom 
Committed.  —  See  note  5. 

376.     2.  Instructions  —  Chargrlng  Penaltj  for  Aisanlt  aad  Buttery. — 
See  note  5. 

377.    3.  Verdict  and  Judgment  —  6.  Indictment  for  Sod- 
OMY  —  Conviction  of  Attempt.  —  See  note  i. 

n.  Bebtialitt  —  1.  Charging  Offense.  —  See  note  2. 


374.     1.   White  v.  Com.,  115  Ky.  473. 

Bill  of  Partionlan.  —  In  Kelly  v.  Peo- 
ple, 192  111.  119,  the  court  said:  "The 
manner  of  committing  the  offense  being 
too  indecent  to  be  set  forth  in  the  in- 
dictment itself,  we  arc  at  a  loss  to  per- 
ceive how  it  could  be  consistently  in- 
corporated in  a  bill  of  particulars." 

Agent  or  Pathic.  —  In  State  v,  Vick- 
nair,  52  La.  Ann.  1921,  it  was  held 
that  it  is  immaterial  whether  the  de- 
fendant be  charged  as  agent  or  pathic. 

975.  2.  State  v.  McGruder,  (Iowa 
1904)  10 1  N.  W.  Rep.  646,  citing  20 
Encyc.  of  Pl.  and  Pr.  275. 

6.  A  Deierlption  of  the  PfttUc  m  *^s 
If  an "  and  "  a  male  person  "  is  suffi- 
cient.    Kelly  V.  People,  192  111.  119. 


d76.  S.  People  v.  Swist,  136  Cal. 
520;  White  V.  Com.,  115  Ky.  473. 

6.  When  Assavlt  Not  Element.  —  In 
People  V.  Oates,  142  Cal.  12,  it  was 
held  that  the  offense  of  assault  is  an 
element  of  the  crime  when  committed 
on  a  human  being,  but  not  so  when  the 
victim  is  a  beast. 

977.    1.  People  v.  Oates,  142  Cal.  12. 

8.  Where  the  Aooniation  Is  an  Attempt 
to  commit  the  crime  against  nature  with 
a  beast,  to  wit,  a  cow,  it  is  necessary 
that  some  act  constituting  such  attempt 
should  be  laid,  as  the  attempt  is  not 
per  se  indictable  and  needs  extraneous 
facts  to  make  it  the  subject  of  an  in- 
dictment. State  V,  Hefner,  129  N.  Car. 
548. 
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SPECIAL  AND  STRUCK  JURIES. 


379.    L  D27IHITI0H.  —  See  note  i. 

980.     n.  OBIGIH    AKD    HibTOBT  —  CoutituUoittUty   of   StatntM. — 

See  notes  2,  3,  4. 

in.  Ptxbpobe. —  See  note  5. 

981.    T.  Allowahce  — 2.  Under  State  Statntee  — tf.  Allow- 
ance AS  OF  Right.  —  See  note  8. 

888.    b.  Discretion  of  Court.  —  See  note  i. 

984.    VL  Demand  —  1.  Necessity  For.  —  See  note  i. 

385.  3.  By  Whom  Made.  —  See  note  2. 

[4.  Notice  of  Application.  —  See  note  3^.] 

386.  Vn.  Apfidavit.  —  See  notes  i,  2. 

387.  IX.  Mahheb  of  Selectzvg  — 2.  In  United  States  —  ^. 
In  Generla,  —  See  note  i. 

979.     1.   See  State  v,  Faulkner,  175 
Mo.   546. 
At  Gonunon  Law.  —  State  v,  Lehman, 

175  Mo.  6x9;  State  v.  Faulkner,  275  Mo. 

546. 

Li  XiMOnri  special  juries  are  substan- 
tially the  same  as  at  common  law.  Eck- 
rich  V.  St.  Louis  Transit  Co.,  176  Mo. 
621. 

9§0«  8,  State  v.  Faulkner,  175  Mo. 
546;  State  V,  Lehman,  175  Mo.  619; 
State  V.  Barker,  68  N.  J.  L.  19;  State 
V,  Taylor,  68  N.  J.  L.  276;  People  v. 
Hall,  169  N.  Y.  184. 

The  ICethod  of  Seleetion  is  wholly  within 
the  legislative  will.  Eckrich  v.  St. 
Louis  Transit  Co.,  176  Mo.  621 ;  State 
V.  Lehman,  175  Mo.  619. 

Spedal  Juries  AUowed  to  Citieo  of  Cer- 
tain Population.  —  A  statute  (Rev.  Stat. 
Mo.,  8  6566)  allowing  special  juries  in 
civil  cases  in  cities  having  a  population 
of  more  than  one  hundred  thousand  is 
constitutional.  Eckrich  v,  St.  Louis 
Transit  Co.,  176  Mo.  621. 

5.  Ott  V,  Medart  Patent  Pulley  Co., 

176  Mo.  653;  State  v,  Harney,  168  Mo. 
167;  State  V.  Lehman,  175  Mo.  619; 
Eckrich  v,  St.  Louis  Transit  Co.,  176 
Mo.  621. 

4.  Kiiionri  Btatnte  Kot  Speoial  as  to 
St.  Lonls.  —  State  v,  Faulkner,  175  Mo. 
546. 

6.  State  V.  Lehman,  175  Mo.  619; 
Eckrich  v.  St.  Louis  Transit  Co.,  176 
Mo.  621 ;  People  v.  Hall,  169  N.  Y.  184. 


epeeial  Qnallileations  are  not  essential. 
State  V.  Barker,  68  N.  J.  L.  19. 

3§1,  8.  State  v.  Faulkner,  175  Mo. 
546. 

38SI.  1.  Gribble  v.  Wilson,  10 1 
Tenn.  612.  . 

In  Hew  Jersey.  —  Bullock  v.  State,  65 
N.  J.  L.  557. 

In  New  York.  —  People  v.  Hall.  169 
N.  Y.  184. 

Vacation  of  Order  AUowing  Jury  in 
Court's  Discretion.  —  See  Bullock  v. 
State,  65  N.  J.  L.  557. 

384,  1.  Sublett  V,  Simmons  Hard- 
ware Co.,  148  Mo.  304;  Gribble  v.  Wil- 
son, 1 01  Tenn.  612. 

985.  8.  Gribble  v.  Wilson,  loi 
Tenn.  612. 

8^.  In  Hew  York  it  is  provided  that 
five  days'  notice  of  the  motion  for  a  spe- 
cial jury  must  be  given.  This  notice  need 
not  be  served  upon  the  party  personally, 
but  may  be  served  upon  his  attorney. 
People  V,  Hall,  169  N.  Y.  184. 

386.  1.  People  v.  Hall,  169  N.  Y. 
184. 

Kisdeseription  of  Affiant.  — The  fact 
that  the  affiant  described  himself  as 
"  deputy  assistant  district  attorney " 
when  there  was  no  such  office  is  not  a 
sufficient  ground  for  challenge  to  the 
panel.  People  v.  HaU,  169  N.  Y. 
184. 

3.  People  V.  Hall,  169  N.  Y.  184. 

387,  1.  State  Statutes  GontroL — 
State  V,  Lehman,  175  Mo.  619. 


859 


987-M5 


SPECIAL,  ETC,  JURIES. 


Vol.  XX. 


aST.    c.  Selection  of  List  for  Striking  —  (i)  By  Whom 

Selected.  —  See  note  4. 

as 8.    ^3)  From  What  Names  Selection  Made.  —  See  note  3. 

(4)  Number  to  Be  Selected.  —  See  note  4. 
391,    d.  Manner  of  Striking  —  (2)  Number  to  Be  Struck. 
—  See  note  3. 

999.    XII  FoBXATiov   OF   JiniT  —  S.    Challenge  —  b.    Per- 
emptory Challenge.  —  See  note  i. 
XTTT.  Cosik  —  See  notes  3,  4. 


997.  4.  Meetton  by  Shniit  —  In 
Missouri  special  juries  are  selected  by 
the  sheriff  except  in  cities  of  over  one 
hundred  thousand  inhabitants.  Eckrich 
V.  St.  Louis  Transit  Co.,  176  Mo.  621. 

Beleetioii  by  Judge — In  Missouri, — 
State  V.  Faulkner,  175  Mo.  546;  State 
V.  Lehman,  175  Mo.  619;  Eckrich  v.  St 
Louis  Transit  Co.,  176  Mo.  621. 

9SS.  %.  Tnm  What  County  Msotod. 
—  The  jury  must  be  selected  from  the 
county  in  which  the  indictment  is  found, 
in  the  absence  of  any  statute  author- 
izing a  selection  from  another  county. 
State  f.  Young,  69  N.  J.  L.  592. 

4.  Vinety-iiz.  —  State  v.  Barker,  68 
N.  J.  L.  19. 


Ml.  S.  Forty-eight  —  State  V.  Bar- 
ker, 68  N.  J.  L.  19. 

395.  1.  In  Hew  Jttnej,  —  See  State 
V.  Taylor,  68  N.  J.  L.  276. 

8.  Eckrich  v.  St  Louis  Transit  Co., 
176  Mo.  621;  Ott  V.  Medart  Patent 
Pulley  Co.,  176  Mo.  653. 

4.  Eckrich  v,  St.  Louis  Transit  Co., 
176  Mo.  621. 

OonititiitioBality.  —  A  statute  requir- 
ing the  costs  to  be  taxed  against  the 
unsuccessful  party  has  been  held  to  be 
unconstitutional  as  holding  out  an  in- 
ducement to  the  jury  to  decide  against 
the  solvent  party  where  one  party  is  in- 
solvent Gribble  v.  Wilson,  zoi  Tenn. 
6x2. 
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999.  L  Hatitbx  avd  Object  —  1.  In  Oenenl  —  Main  oi^Mt  of 
ipidAl  QvMtioBf.  —  See  note  4. 

SOS.  2.  Special  Yerdicti  and  Special  Findingi  Diitingniihed.  — 
See  note  2. 

306.  n.  Bight  and  Dittt  to  Subxit  —  1.  At  Oonunon  Law — 
b.  Discretion  of  Court.  —  See  note  4. 

507.  d.  Necessity  of  General  Verdict.  —  See  note  i. 
2.  XTuder  Statutes  —  a.  In  General.  —  See  note  2. 

508,  See  note  2. 

b.  At  Request  of  Parties  —  sainniiiioii  iHMrvtimMy.  — 
See  note  3. 

SIO.     This  Diieretion  Ii  Hot  Partly  ArUtnury.  —  See  note  I, 
SnbmiMion  Xandatorj.  —  See  note  2. 

81 1*  'See  notes  i,  2,  3. 

Court  DetomiiiiM  Propriety  of  Boqvoft,  —  See  note  4. 


4.  Qeveland,  etc..  Electric  R.  Woodmen  of  the  World  v.  Locldio,  28 

Co.  V.  Hawkins,  64  Ohio  St.  391.  Tex.  Civ.  App.  486;  Morrison  v.  North- 

MSI.    8.   Spedal  Yordiet  In  ^Uoa  of  em  Pac.  R.  Co.,  34  Wash.  70.    And  see 

Ctonoral  Yerdlot. —  See  Wills  v.  Ashland  Bradley  v,  Ohio  River,  etc.,  R.  Co.,  126 

Light,  etc.,  Co.,  108  Wis.  255.  N.  Car.  735.    Compare  Richards  v.  Min- 

4.   Elwell  V.  Roper,  72  N.  H.  ster,  29  Tex.   Civ.   App.   85;  Allen  v. 


585 ;  State  Bank  v.  Southern  Nat.  Bank,  Frost,  31  Tex.  Civ.  App.  232. 

170  N.  Y.  X.  310,    1.    Crete  v.  Hendricks,   (Neb. 

807,     1.  See  Washington  Nat.  Bank  1902)    90   N.   W.   Rep.   215;   Chicago, 

V.  Woodrum,  62  Kan.  867,  62  Pac.  Rep.  etc.,  R.  Co.  v.  Lagerkrans,  65  Neb.  566 ; 

672.  Huber  Mfg.  Co.  v.  Gotchall,  i  Neb.  (un- 

8.  etatnto   Saqnlrlag   Sabminlon  Bo-  official)  548,  96  N.  W.  Rep.  611;  John- 

poalod  After  Trial.  —  Where,   after   the  son  v.  Heath,   (Neb.   1904)   98  N.  W. 

trial,  a  statute  requiring  the  submission  Rep.  832. 

of  issues  is  repealed,  refusal  to  submit  8.  Mandatory  Ihity  to  tebmit.  —  Pitts- 
special  issues  is  not  a  ground  of  re-  burg,  etc.,  R.  Co.  v.  Smith,  207  111. 
versal  on  appeal.  Galveston,  etc.,  R.  486;  Bryan  v.  Lamson,  88  111.  App. 
Co:  tf.  McGraw,  (Tex.  Civ.  App.  1900)  261;  Gale  ».  Priddy,  66  Ohio  St.  400; 
55  S.  W.  Rep.  756.  Qeveland,  etc.,  R.  Co.  v.  St.  Bernard, 

aOS,    8.   Pittsburg,   etc,    R.    Co.  v,  xo  Ohio  Cir.  Dec.  415,  19  Ohio  Cir.  Ct. 

Smith,  207  111.  486,  citing  20  Encyc.  of  299. 

Pi^  AND  Pr.  307.  311.    l.BefualConftitiiteiBoTenible 

8.   Crete  v.   Hendricks,    (Neb.   1902)  Srror.  —  Beaudin  v.   Bay  City,   (Mich. 

90  N.  W.  Rep.  2x5 ;  Chicago,  etc.,  R.  1904)  99  N.  W.  Rep.  285. 

Co.  V.  Lagerkrans,  65  Neb.  566 ;  Huber  8.  Hannleei  Error.  —  See  John  S.  Met- 

Mfg.  Co.  V.  Gotchall,  x  Neb.  (unofficial)  calf  Co.  v.  Nystedt,   102  111.  App.  71, 

548,  96  N.  W.  Rep.  6x1;  Robinson  v.  affirmed  203  111.  333. 

Palatine  Ins.  Co.,  (N.  Mex.   X90X)  66  8.  St.  Louis,  etc.,  R.  C6.  v.  Chace,  64 

Pac.  Rep.  535 ;  Jordan  v.  Young,  (Tex.  Kan.  380. 

Civ.  App.  X900)  56  S.  W.  Rep.  762;  i.  Great    DeUbentioa    aad    Caatim 
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319«     If  Speoial  Ytrdiot  Em  Bmii  Benuuided. —  Sec  note  2. 

313.    c.  By  Court  Sua  Sponte.  —  See  notes  i,  2. 

d.  Withdrawing   Interrogatories  — iund»tory  in. 

ttrrogatorlM.  —  See  note  4. 

314,     Diieretioiuury  InterrogAtoritt.  —  See  note  I. 

Withdrawing  and  IMreoting  Verdict.  —  See  note  3. 

319.    in.  Bequests  fob  Ihtebbogatobies  —  1.  Time  of  Be- 
quest —  SUtntory  Begnlation.  —  See  note  2. 

Apt  and  Proptr  Time.  —  See  note  7. 

2.  Sabmission  to  Adverse  Party.  —  See  notes  3,  6. 

S.  Form  of  Bequest  —  a.  Oral  or  Written.  —  See 


316. 
317. 

note  I. 


b.  Conditional  or  Unconditional.  —  See  note  3. 


should  be  exercised  by  the  court  in  the 
matter  of  excluding  interrogatories  from 
the  jury.  Gale  v.  Priddy,  66  Ohio  St. 
400. 

819.  S.  Boqneat  for  Speeial  Verdict 
WaiTtd  by  Mllnrt  to  01|jeet  to  General 
CQiaivt.  —  See  Schmitt  v.  Northern  Pac. 
R.  Co.,  120  Wis.  397< 

313*  1.  Chicago,  etc.,  R.  Co.  v. 
Harrington,  192  111.  9;  Bryan  v.  Lam- 
son,  88  111.  App.  261 ;  Pittsburg,  etc., 
R.  Co.  V,  Smith,  no  111.  App.  154;  Life 
Assur.  Co.  of  America  v.  Haughton,  31 
Ind.  App.  626;  Daley  v.  Brown,' 167  N. 
Y.  381 ;  Elizabeth  v.  Fitzgerald,  52  C. 
C.  A.  321,  114  Fed.  Rep.  547. 

Ib  Texas,  under  Rev.  Stat.  1895,  art. 
1333,  the  court  cannot  submit  a  case  on 
special  issues  unless  requested.  Brene- 
man  r.  Mayer,  24  Tex.  Civ.  App.  164. 

OroM-eomplaint.  —  It  is  the  duty  of 
the  court  to  require  the  jury  to  return 
findings  on  a  cross-complaint.  Saterlee 
V,  Saterlee,  28  Colo.  290. 

S.  Kneeland  v.  Arnold,  (Supm.  Ct. 
App.  T.)  88  N.  Y.  Supp.  367. 

(hi  Appeal.  —  Failure  to  submit  ques- 
tions cannot  be  brought  up  on  appeal 
when  the  appellant  did  not  request  their 
submission.  Toledo,  etc.,  Cent.  R.  Co. 
V.  Beard,  xi  Ohio  Cir.  Dec.  406,  20  Ohio 
Cir.  Ct.  681. 

4.  Eischen  v.  Chicago,  etc,  R.  Co.,  81 
Minn.  59. 

314.  1.  Robinson  v.  Palatine  Ins. 
Co.,  (N.  Mex.  1901)  66  Pac.  Rep.  535; 
New  York  County  Nat.  Bank  v.  Ameri- 
can  Surety   Co.,   69   N.   Y.   App.   Div. 

153. 

Eqnlvftleat  of  Withdrawal.  —  For  the 
judge  to  accept  a  general  verdict  which 
ignores  the  questions,  and  discharge  the 
jury,  is  equivalent  to  a  withdrawal  of 
the  interrogatories.     Robinson  v.  Pala- 


tine Ins.  Co.,   (N.  Mex.  190 1)   66  Pac. 

Rep.  535- 

8.  DisoretioB  to  Withdraw  Interroga- 
torisi    and   Aeeept    Oeneral   Verdiet.  — 

Robinson    v.     Palatine    Ins.    Co.,     (N. 
Mex.  1901)  66  Pac.  Rep.  535. 

319.  S.  Fidelity  Mut.  L.  Assoc. 
V.  McDaniel,  25  Ind.  App.  608. 

7.  After  Verdiet  Betnmed.  —  Fidelity 
Mut.  L.  Assoc.  V.  McDaniel,  25  Ind. 
App.  608.  * 

Contra.  —  Submission  before  the  ju- 
rors separated  has  been  held  to  be  in 
good  time.  Saterlee  v.  Saterlee,  28 
Colo.  290,  holding  further  that  the  jury 
may  change  its  answers  at  any  time 
before  they  are  received  by  the  court. 

After  Final  Jadgment  refusal  of  a  re- 
quest for  special  findings  is  not  error. 
Kansas  City  v.  King,  65  Kan.  64. 

316.  8.  Bryan  v,  Lamson,  88  III. 
App.  261. 

Statute  Is  Imperative. — Pittsburg,  etc., 
R.  Co.  V.  Smith,  207  III.  486. 

6.  Interrogatoriea  Submitted  by  Court 
Sua  Sponte.  —  In  Illinois,  although  the 
statute  does  not  require  that  such  in- 
terrogatories be  submitted  to  the  party 
to  whom  they  are  adverse,  yet  it  is  held 
that  this  is  necessary.  Pittsburg,  etc., 
R.  Co.  V,  Smith,  207  111.  486.  But  see 
Bryan  v,  Lamson,  88  111.  Apy.  261 ; 
Pittsburg,  etc.,  R.  Co.  v.  Smith,  no  111. 
App.   154. 

31 7.  1.  A  Written  Bequest  Is  Keees- 
sary  in  Texas.  Yeager  v.  Neil,  26  Tex. 
Civ.  App.  414. 

8.  Bequest  Knit  Be  Conditional. — 
Hauk  V.  Norwood,  9  Ohio  Dec.  820, 

When  BequoBl  Ife  Conditional.  —  A  re- 
quest to  direct  the  jury  to  give  a  spe- 
cial verdict  in  writing  upon  certain  is- 
sues is  not  a  request  to  find  specially 
on  certain  questions  of  fact  conditioned 
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317. 
318. 

Certam. 

Sl». 


330. 

331. 
333. 


4.  Additicaal  Interrogatories.  —  See  note  6. 

IT.  FoBK  OF  iNTEBBOGATOBiss  —  1.  Single,  Direct,  and 

-See  note  i. 

Quel tions  AniweraUe  by  "  Tee  "  or  "  Ho."  —  See  note  3. 
Vnoertaintj  and  Indefinitenen.  —  See  note  I . 
Xiileading,  Obeonre,  or  Ambiguoiu  Qneetioni.  —  See  note  2. 
Framing  Qneetion  in  Alternative  or  Di^nnctive.  —  See  note  3. 

2.  Conditional  on  Finding  General  Verdict  —  See  note  i . 

5.  Leading  Questions.  —  See  note  3. 

4.  Sephrasing  by  Conrt.  —  See  note  4. 
See  note  i. 

5.  Oral  or  Written.  —  See  note  2. 

7.  Assumption  of  Facts.  —  See  note  i. 

8.  Interrogatories  Covered  by  Others.  —  See  note  2. 


on  a  general  verdict     Gale  9.  Priddy, 
66  Ohio  St.  400. 

317.  e.  Appellate  Beview.  —  A  refusal 
to  allow  an  amendment  of  interrogatories 
after  the  return  of  the  general  verdict 
will  not  be  disturbed  on  appeal.  Fidel- 
ity Mut.  L.  Assoc.  V,  McDaniel,  25  Ind. 
App.  608. 

318.  1.  Illinois  Steel  Co.  v.  Mann, 
100  111.  App.  367,  aMrmed  197  111. 
186;  Fleishman  v.  Ver  Does,  11  x 
Iowa  322;  Brier  v.  Davis,  122 
Iowa  59;  Coffeyville  Vitrified  Brick, 
etc.,  Co.  V.  Shanks,  (Kan.  1904)  76  Pac. 
Rep.  856;  Geveland,  etc.,  R.  Co.  v.  St. 
Bernard,  xo  Ohio  Cir.  Dec.  299,  19  Ohio 
Cir.  Ct.  299;  Peake  v.  Superior,  106 
Wis.  403. 

Single  and  Double  Qneetioni  Diitin- 
gniihed.  —  See  Brunette  v,  Gagen,  106 
Wis.  618. 

An  Indefinite  Anewer  to  an  Indefinite 
Question  cannot  be  complained  of. 
Salem-Bedford  Stone  Co.  v.  Hilt,  26 
Ind.  App.  543. 

8.  Short  AMwer  —  "Te§J»  or  "No."  — 
See  William  Graver  Tank  Works  v, 
O'Donnell,  91  111.  App.  524;  Robinson 
V.  Palatine  Ins.  Co.,  (N.  Mex.  1901) 
66  Pac.  Rep.  535. 

319.  1.  Categorieal  Answer.  —  Mor- 
bey  r.  Chicago,  etc.,  R.  Co.,  116  Iowa 
84;  Hartford  F.  Ins.  Co.  v.  Post,  25 
Tex.  Civ.  App.  428. 

S.  It  It  Mideading  to  Embody  in  One 
bene  Two  Propositions.  —  See  Pearce  v. 
Fisher,  133  N.  Car.  333. 

S.  DUjunotiTO  or  AltematiTe  Questions. 
—  When  an  affirmative  answer  to 
either  of  several  disjunctive  questions 
is    sufficient    to    establish    liability   the 


question   is  admissible.     Shaw  v.   Gil- 
bert, XII  Wis.  165. 

390.  1.  Gale  v,  Priddy,  66  Ohio  St. 
400. 

3.  Oaks  V.  West,  (Tex.  Civ.  App. 
1 901)  64  S.  W.  Rep.  X033. 

Bisoretien  of  Ck»urt.  —  That  the  court 
cannot  refuse  to  submit  a  leading  ques- 
tion when  directly  in  point  and  on 
which  the  evidence  is  conflicting.  Chi- 
cagro  City  R.  Co.  v,  Bucholz,  90  111.  App. 
440. 

4.  W.  H.  Taggart  Mercantile  Co.  v. 
Clack,  (Ariz.  1903)  7'  Pac.  Rep.  925. 

3m  •  1.  See  Chicago,  etc.,  R.  Co. 
V.  Harrington,  192  111.  9.  holding  that 
the  trial  court  may  refuse  requests  for 
special  findings  and  substitute  others 
on  its  own  motion. 

2.   Bryan  v.  Lamson,  88  111.  App.  261. 

393.  1.  Chicago,  etc.,  R.  Co.  v, 
Harrington,  192  111.  9;  Hatcher  v. 
Dabbs,  133  N.  Car.  239.  See  also  Chi- 
cago, etc.,  R.  Co.  V.  Willard,  iii  111. 
App.  225. 

Facts  Hot  Assumed.  —  See  Cronk  v, 
Wabash  R.  Co.,  123  Iowa  349. 

An  Interrogatory  Assuming  a  Faot  Be- 
lating  to  a  Prior  Interrogatory  does  not 
amount  to  a  finding  as  to  that  fact. 
Morgan  v.  Jackson,  32  Ind.  App.  169. 

5.  Illinois.  —  Chicago,  etc.,  R.  Co.  v. 
Harrington,  192  111.  9;  Illinois  Cent.  R. 
Co.  V.  Scheffner,  209  111.  9. 

Iowa,  —  Butterfield  v,  Kirtley,  115 
Iowa  207;  Wilson  v.  Onstott,  121  Iowa 
263. 

New  Mexico.  —  Green  v.  Brown,  etc., 
Co.,  (N.  Mex.  1903)  72  Pac.  Rep.  17. 

North  Carolina.  —  Belding  v.  Archer, 
131  N.  Car.  287. 
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333.     9.  Objections  to  Form.  —  See  note  3. 

333.  See  note  i. 

10.  Number  of  Interrogatoriei.  —  See  notes  2,  4. 

334.  See  note  2. 

335.  Y.  STnBSTAKCi  of  Ihtsbbooatobus  —  1.  Partieiilar  Quf 
tions  of  Fact.  —  See  note  2. 

336.  2.  Conclnfionfl  of  Law.  —  See  note  2. 

3.  Controverted  Facts.  —  See  note  4. 

337.  Admiiiioni  at  Trial.  —  See  note  2. 

4.  Materiality  of  Facts.  —  See  note  3. 

338.  See  note  i. 

Wisconsin.  —  Hildman     v.     Phillips,  201 ;  Fey  v.  I.  O.  O.  F.  Mut.  L.  Ina. 

106  Wis.  611;  Byington  v.  Merrill,  iia  Soc.,  lao  Wis.  358. 

Wis.  an  ;  Nix  v.  C.  Reiss  Coal  Co.,  1x4  A  Question  Eaqviring  an  Answsr  SqniT- 

Wis.  493 ;  Schroeder  v.  Wisconsin  Cent,  alsnt  to  a  General  Yerdiot   is  improper. 

R.  Co.,   117  Wis.  33;  Zimmer  v.  Fox  Sladky  v.  Marinette  Lumber  Co.,   107 


River  Valley  Electric  R.  Co.,  118  Wis. 
614;  Boyce  v.  Wilbur  Lumber  Co.,  1x9 
Wis.  64a. 

Hannleis  Error.  —  Bullen  v,  Mil- 
waukee Trading  Co.,  X09  Wis.  41. 

393.  8.  Who  Kay  Oljoot  —  See  St. 
Louis,  etc.,  R.  Co.  v.  Bricker,  65  Kan. 
321 ;  Mitchell  v.  Matheson,  a3  Wash.  7a3. 

Queetions  Should  Be  Otjected  to  Sepa- 
rately,  and  where  some  of  the  ques- 
tions are  proper  an  objection  to  all  gen- 


Wis.  aso. 

336.  2.  People  v.  Alton,  193  III 
309;  Winters  v.  Coons,  i6a  Ind.  a6; 
Salem-Bedford  Stone  Co.  v.  Hilt,  21S 
Ind.  App.  543 ;  Insurance  Co.  of  North 
America  v.  Osbom,  26  Ind.  App.  88; 
Indiana  Bituminous  Coal  Co.  v,  Buffey, 
a8  Ind.  App.  108;  Hatcher  v.  Dabbs, 
X33  N.  Car.  a39;  Oaks  v.  West,  (Tex. 
Civ.  App.  X901)  64  S.  W.  Rep.  1033. 

A  i^neetion  Requiring  the  Jury  to  Fix 


erally  will  be  overruled.     Hartman  v,    the  Standard  of  Care  is  improper,  and  its 


Hosmcr,  65  Kan.  595. 

On  Appeal  objections  to  form  can- 
not be  raised  for  the  first  time.  Stahl 
V.  Askey,  (Tex.  Civ.  App.  1904)  81  S. 
W.  Rep.  79. 

When  the  Defeat  Ii  Cored  by  the 
Answer  error  in  overruling  an  objec- 
tion is  harmless.  Jones  v.  Shelby 
County,  (Iowa  1904)  100  N.  W.  Rep. 
520. 

333,  1.  Thompson  v.  Ward,  (Supm. 
Ct.  Tr.  T.)  33  Misc.  (N.  Y.)  4^6. 

8.  Oaks  V,  West,  (Tex.  Civ.  App. 
1901)  64  S.  W.  Rep.  1033. 

4.  CroM-ezamlnatlon  of  Jury  Hot  Per- 
mitted.— Robinson  v.  Palatine  Ins.  Co., 
(N.  Mex.  1901)  66  Pac  Rep.  535; 
Cleveland,  etc.,  Electric  R.  Co.  r.  Haw- 
kins, 64  Ohio  St.  391. 

334.  8.  Number  of  Interrogatorioi 
Deemed  Excessive.  —  See  Buttemeld  v. 
Kirtley,  115  Iowa  ao7 ;  Hartford  F.  Ins. 
Co.  V.  Post,  as  Tex.  Civ.  App.  4a8. 

395.  8.  Ft.  Wayne  v,  Patterson,  as 
Ind.  App.  S47 ;  Coffeyville  Vitrified  Brick, 
etc.,  Co.  V.  Shanks,  (Kan.  1904)  76 
Pac.  Rep.  856;  Cushman  v.  Masterson, 
(Tex.  Civ.  App.  1901)  64  S.  W.  Rep. 
1031 ;    Rhyner   v,    Menasha,    107    Wis. 


submission  is  error.  Wills  v,  Ashland 
Light,  etc.,  Co.,  108  Wis.  »$$• 

4.  Salem-Bedford  Stone  Co.  v.  Hilt, 
26  Ind.  App.  543. 

397.  8.  Abemathy  v.  Southern 
Rock  Island  Plow  Co.,  (Tex.  Civ.  App. 
X901)  6a  S.  W.  Rep.  786.  See  also 
Davis  V.  Teachout,  ia6  Mich.  135. 

8.  Illinois  Cent.  R.  Co.  tr.  Scheffner, 
ao9  111.  9;  Insurance  Co.  of  North 
America  v,  Osbom,  a6  Ind.  App.  88; 
Fleishman  v,  Ver  Does,  11 1  Iowa  z^^'» 
Coffeyville  Vitrified  Brick,  etc.,  Co.  v. 
Shanks,  (Kan.  1904)  7^  Pac.  Rep.  8s6; 
Rhyner  v.  Menasha,  107  Wis.  aox. 

A  Hypothetical  Qneetion  that  does  not 
cover  the  essential  facts  is  properly 
excluded.  Ruscher  v.  Stanley,  xao  Wis. 
380.    » 

39S.  1.  Denver  r.  Teeter,  31  Colo. 
486;  Livingston  v,  Stevens,  122  Iowa 
62\  Kelly  v.  Ford,  10  Kan.  App.  16; 
Davis  V.  Teachout,  126  Mich.  135; 
Pierce  r.  Brennan,  88  Minn.  50;  Tew 
V.  Young,  134  N.  Car.  493 ;  Continental 
Nat.  Bank  v.  Nashville  First  Nat.  Bank, 
X08  Tenn.  374;  Hartford  F.  Ins.  Co.  v. 
Post,  as  Tex.  Civ.  App.  438;  Hildman 
V,  Phillips,  X06  Wis.  6x1. 
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338.     What  QnMtimii  An  lUUriaL  —  See  note  2. 

330.  It  If  for  Court  to  Dotirmino.  —  See  note  I. 
5.  Evidentiary  Facts.  —  See  notes  2,  3. 

331.  6.  Faots  Hot  InvolvBd  in  Issne.  —  See  note  3. 

333.  TI  IVBTBUCTiOHBASTOlVTBKBOGATOBiBB  — 1.  InOanoral 
—  Ai  to  Duty  to  Annror.  —  See  note  2. 

335.  3.  As  to  ConiiBteney  of  Aniweri  —  with  Goaerai  Yorditt.  — 
See  note  2. 

TIL  AB8WBB8     TO    IVTBBBOOATOBIBB  —  1.   Veoeility     of 

Anfworing  —  a.  General  Rule.  —  See  note  5. 


39S.  S.  Whoro  Xoft  FaTorablo  An- 
■wor.  —  See  Bullen  v.  Milwaukee  Trad- 
ing Co.,  109  Wis.  41. 

Quet^oos  to  AMortaln  Xontal  ProeoHM 
of  Jury.  —  Such  questions  only  should 
be  submitted  as  will  elicit  from  the 
jury  a  finding  of  any  fact  whose  legal 
effect  may  be,  when  considered  with 
other  facts  admitted  or  to  be  found,  to 
show  whether  or  not  the  general  verdict 
results'  from  an  erroneous  application 
of  the  law ;  but  it  does  not  require  the 
submission  to  the  jury  of  questions 
whose  purpose  is  only  to  ascertain  the 
mental  processes  by  which  the  jury  may 
arrive  at  conclusions  of  fact.  Cleveland, 
etc.,  Electric  R.  Co.  v.  Hawkins,  64 
Ohio  St.  391. 

330.  1.  Chicago  Exch.  Bldg.  Co.  v. 
Nelson,  197  111.  334. 

8.  Unit  Bolate  to  mtimato,  Hot  Bviden- 


Morbey  v,  Chicago,  etc.,  R.  Co.,  xx6 
Iowa  84;  Haney-Cajnpbell  Co.  v.  Pres- 
ton Creamery  Assoc,  119  Iowa  188; 
Brier  v,  Davis,  12J  Iowa  59. 

North  Carolina,  —  Hatcher  v.  DabbSi 
133  N.  Car.  239;  Pearce  ».  Fisher,  133 
N.  Car.  333. 

Ohio.  —  Lake  Shore,  etc.,  R.  Co.  v. 
Andrews,  zx  Ohio  Cir.  Dec.  475,  ax 
Ohio  Cir.  Ct.  267;  Hank  v.  Norwood, 
9  Ohio  Dec.  8so. 

Texas.  —  Cushman  v.  Masterson, 
(Tex.  Civ.  App.  X90X)  64  S.  W.  Rep. 
X03X. 

Wisconsin.  —  Nix  v.  C.  Reiss  Coal 
Co.,  XZ4  Wis.  493. 

ProbatiYO  Vaots  Boeoonrily  Implying 
Xatorlal  Ikots  should  be  allowed.  Gale 
V.  Priddy,  66  Ohio  St.  400. 

8.  ItltOontrollingP^etorFMti. —  See 
Grapes  v.  Sheldon,  xz9  Iowa  112;  Mor- 


tiary,  Faeti — Illinois. —  Watson  v.  Roth,    bey  v.  Chicago,  etc.,  R.  Co.,  xi6  Iowa 
191   III.  382;  Gundlach  v.  Schott,   X92     84. 


111.  509;  Chicago  City  R.  Co.  v.  Olis, 
192  111.  5x4;  Illinois  Steel  Co.  v.  Mann, 
xoo  111.  App.  367,  aMrmed  197  111.  186; 
Chicago,  etc.,  R.  Co.  v.  Gore,  202  111. 
188;  Illinois  Cent.  R.  Co.  v.  Scheffner, 
209  111.  9;  Chicago,  etc.,  R.  Co.  v.  Har- 
rington, 90  111.  App.  638,  aMrmed  X9a 
111.  9 ;  William  Graver  Tank  Works  v. 
O'Donnell,  9x  111.  App.  524;  Nelson  v. 
Fehd,  X04  111.  App.  1x4,  aMrmed  203  111. 
x2o;  Peldn  v.  Egger,  104  111.  App.  546; 
Beardstown  v.  Clark,  X04  111.  App.  568, 
aMrmed  204  111.  524;  Nelson  v.  Rich- 
ardson, X08  111.  App.  X2X ;  Chicago,  etc., 
R.  Co.  V.  Willard,  xxx  111.  App.  225. 

Indiana.  —  Gear  Creek  Stone  Co.  v. 
Dearmin,  160  Ind.  162;  Consolidated 
Stone   Co.   v.   Morgan,    160    Ind.   24 x ; 


331,  8.  Farmers'  Ins.  Assoc,  v. 
Reavis,  (Ind.  X904)  70  N.  E.  Rep.  5x8; 
Lukin  V.  Halderson,  24  Ind.  App.  645; 
Morbey  v.  Chicago,  etc.,  R.  Co.,  1x6 
Iowa  84;  Kletzing  v.  Armstrong,  xx9 
Iowa  505 ;  Pierce  v.  Brennan,  88  Minn. 
50;  Sladky  v.  Marinette  Lumber  Co., 
X07  Wis.  250;  Wills  V.  Ashland  Light, 
etc.,  Co.,  X08  Wis.  255. 

Snlimiiiloii  Erronoou.  —  American  F. 
Ins.  Co.  V.  Bell,  (Tex.  Civ.  App.  1903) 
75  S.  W.  Rep.  3x9;  Okonski  v.  Penn- 
sylvania, etc.,  Fuel  Co.,  X14  Wis.  448; 
Lowe  V.  Ring,  xx5  Wis.  575. 

dnoitioiis  Broader  than  Ime  should 
not  be  submitted.  People  v.  Alton,  193 
111.  309. 

339.    2.  QiiMtionsIminAtorialiiiyiow 


Maxwell  v.  Wright,  160  Ind.  5x5;  Win-    of   Oenond  Yordiot.  —  See  Baomann  v. 


ters  V.  Coons,  X62  Ind.  26;  John  H. 
Hibben  Dry  Goods  Co.  v.  Hicks,  26 
Ind.  App.  646;  Republic  Iron,  etc.,  Co. 
V.  Jones,  32  Ind.  App.  X89. 

Iowa,  —  Trumble  v,  Happy,  x  14  Iowa 
624;  Decatur  v,  Simpson,  xxs  Iowa  348; 


C.  Reiss  Coal  Co.,  xx8  Wis.  330. 

Harmlsit  Error.  —  See  Holland  v. 
Oregon  Short  Line  R.  Co,,  26  Utah  J09. 

33ft.  S.  iGtna  L.  Ins.  Co.  v,  Dor- 
ney,  68  Ohio  St.  15X. 

6.  Whoro  SoToral  Uraos  Aro  BopMdial 
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336.     If  Jnron  Cannot  A^ree.  —  See  note  I. 

338.    b.  Where  Evidence  Is  Insufficient  —  whm  nm 

If  Ho  STidMiM  npon  SnbJMt.  —  See  note  2. 

340.    c.  Where  Question  Is  Immaterial.  —  See  note  2. 

343.    e.  Where  Special  Verdict  Is  Returned.  —  See 
note  I. 

S.  Form  and  SnAcienoy  —  a.  Responsiveness.  —  See 
note  2. 

343. 

344. 


*.  Definiteness  and  Certainty.  —  See  note  i. 
Dt^M  of  Oortainty.  —  See  notes  I,  2. 
"  Wo  TWnk,»»  Sto.  —  See  note  3. 
349.     See  note  i. 

c.  ••  Don't  Know,"  Etc.  —See  note  8. 

346.  See  note  i. 

d.  Written  Answers.  —  See  note  3. 

347.  e.  Signing  by  Jury  or  Foreman.  —See  note  2. 
/.  Conclusions.  —  See  note  3. 

3.  Bemedy  for  Insufloienoy  or  Want  of  Aniwer — a.  Com- 
pelling Further  Answer.  —  See  note  4. 

349.    *.  Duty  of  Court  to  Compel  Proper  Answer.— 
See  note  2. 

on  Ono    luno  failure   to   find   on   that        $.  Life    Assur.    Co.    of    America  v. 


one  invalidates  the  others.  Con- 
tinental Nat.  Bank  v.  Nashville  First 
Nat  Bank,  io8  Tenn.  374. 

396.  1.  Perry,  etc.,  Stone  Co.  v. 
Wilson,  160  Ind.  435. 

338.  8.  Bffeot  of  Finding  of  "Ho 
Xvidonoo."  —  Indianapolis  Abattoir  Co. 
v.  Temperly,  159  Ind.  651. 

"  Svidenoo  Not  Oonclvsive  **  is  equiva- 
lent to  no  answer.  Albany  Land  Co.  v. 
Rickel,  162  Ind.  222, 

840*  9.  Chicago,  etc.,  R.  Co.  v. 
Harrington,  192  111.  9 ;  Robinson  v.  Pal- 
atine Ins.  Co.,  (N.  Mex.  1901)  66  Pac 
Rep.  535. 

349.  1.  See  Daley  v.  Brown,  45 
N.  Y.  App.  Div.  428,  aMrming  167  N. 
Y.  381. 

S.  SaoponiiTonoii  of  Au won.  —  Zim- 
mer  v.  Fox  River  Electric  R.  Co.,  118 
Wis.  6x4. 

343.  1.  Wabash  R.  Co.  v,  Smillie, 
97  111.  App.  7 ;  Maxwell  v.  Wright,  160 
Ind.  515 ;  Indiana  Bituminous  Coal  Co. 
V.  Buffey,  28  Ind.  App.  108. 

344.  1.  Dogreo  of  Cortainty.  —  See 
Charman  v.  Tatum,  54  N.  Y.  App.  Div. 
61,  atHrmed  i66  N.  Y.  605. 

8.   Guernsey  v.  Fulmer,  66  Kan.  767. 
S.  Guernsey  v,  Fulmer,  66  Kan.  767. 

345.  1.  Lake  Erie,  etc.,  R.  Co.  v. 
Miller,  24  Ind.  App.  662. 


Haughton,  31  Ind.  App.  626. 

846.  1.  "  Don't  Know  "  EqniTalont  to 
Vo^tiTO  Finding.  —  See  Kalina  v. 
Union  Pac.  R.  Co.,  (Kan.  1904)  76  Pac 
Rep.  438. 

8.  Cleveland,  etc..  Electric  R.  Co.  v. 
Hawkins,  64  Ohio  St.  391. 

An  Answor  Wxitton  by  tho  Trinl  Jndgo 
but  agreed  to  by  the  jury  and  returned 
as  its  verdict,  has  been  upheld.  Aiken 
V,  Lyon,  127  N.  Car.  171. 

347.  2.  Kingfisher  v.  Altizer,  13 
Okla.  121. 

Faiinro  to  Sign  Waived.  —  When  no 
objection  is  made  at  the  return  of  a 
verdict  containing  answers  to  interroga- 
tories not  signed  by  the  foreman,  the 
irregularity  is  waived.  Mounts  v.  Gor* 
anson,  29  Wash.  261. 

8.  Wabash  R.  Co.  v,  Keister,  (Ind. 
1903)  67  N.  E.  Rep.  521 ;  Missouri,  etc, 
R.  C^.  V.  Bussey,  66  Kan.  735.  Comport 
Rooney  v.  Woolworth,  74  Conn.  720; 
Coolidge  V.    Pierce   County,   28   Wash. 

95. 
4.  Xotion  to  Mako  More  Spoolflo  has 

been  held  in  Indiana  to  be  unknown  to 
the  practice  and  properly  overruled. 
Gas  Light,  etc.,  Co.  v.  New  Albany,  158 
Ind.  268. 

340.  t.  Perry,  etc.  Stone  Co.  v. 
Wilson,  160  Jnd.  435;  Life  Assur.  O. 
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c.  Reconsideration     of     Whoj-e     Case.  —  See 
e.  Waiver   of   Objections  —  noivt   to   nad. —  See 


351. 

note  3. 
359. 

note  5. 

353.    See  note  i. 

354*    4.  Bepugnanoy  of  Answers  —  a.  To   Each  Other.  — 
See  notes  2,  3. 

355.  b.  To  General  Verdict  —  (i)  Special  Findings  Con- 
trol, —  See  note  1. 

356.  See  note  i. 

357.  Where  Tliert  Ii  Ho  Ineonilstoa^.  —  See  note  2. 

(2)  When  Judgment  Non  Obstante  Veredicto  Is  Proper 
—  (a)  Kooaing  of  '*  Inooniiiton^."  —  See  note  3. 


of  America  v.  Haughton,  31  Ind.  App. 
626.  Contra,  where  a  special  issue  was 
submitted  on  evidence  that  was  not 
clear,    Guernsey    Vi    Fulmer,    Ci^    Kan. 

767. 

351.  8.  When  Special  Findings  Are 
Inooneiitent.  —  Oriental  Invest.  Co.  v, 
Barclay,  35  Tex.  Civ.  App.  543. 

359.  6.  Olgeetion  on  Appeal. —  New 
York  County  Nat.  Bank  v,  American 
Surety  Co.,  69  N.  Y.  App.  Div.  153, 
affirmed  174  N.  Y.  544. 

353*  1.  Mounts  v,  Goranson,  29 
Wash.  261. 

354.  8.  Drake  v.  Justice  Gold  Min. 
Co.,  (Colo.  1904)  75  Pac.  Rep.  912;  Mc- 
Coy V.  Kokomo  R.,  etc.,  Co.,  158  Ind.  662 ; 
Indianapolis  Abattoir  Co.  v,  Temperly, 
159  Ind.  651 ;  Warner  v.  Miier  Carriage 
Co.,  26  Ind.  App.  350;  Union  Traction 
Co.  r.  Vandercook,  32  Ind.  App.  621 ; 
Atchison,  etc,  R.  Co.  v.  Hamlin,  67 
Kan.  476. 

8.  SSeet  on  General  Verdict.  —  McCoy 
V.  Kokomo  R.,  etc.,  Co.,  158  Ind.  662; 
Indiana  Natural,  etc..  Gas  Co.  v.  An- 
thony, 26  Ind.  App.  307 ;  Wabash  R.  Co. 
V.  Biddle,  27  Ind.  App.  161 ;  Flutter  v. 
New  York,  etc.,  R.  Co.,  27  Ind.  App. 
511 ;  Chicago,  etc.,  R.  Co.  v.  Ferguson, 
37  Ind.  App.  114. 

3ft5*  1.  Colorado,  —  Geraghty  v. 
Randall,  18  Colo.  App.  194. 

Illinois.  —  Chicago,  etc.,  R.  Co.  v, 
Harrington,  192  111.  9;  Illinois  Cent.  R. 
Co.  r.  Scheflner,  209  111.  9;  Fitzgerald 
V.  Hedstrom,  98  111.  App.  109;  Toledo, 
etc.,  R.  Co.  V.  Valodin,  109  111.  App. 
132;  Miller  v,  Chicago  City  R.  Co.,  no 
111.  App.  195. 

Indiana,  —  Qeveland,  etc.,  R.  Co.  v. 
Griffin,  26  Ind.  App.  368;  Bedford 
Quarries  Co.  v,  Thomas,  29  Ind.  App. 


85;  Pittsburgh,  etc.,  R.  Co.  v.  Gray,  28 
Ind.  App.  588;  Chicago,  etc.,  R.  Co.  v, 
Lee,  29  Ind.  App.  480;  Hill  v,  Indian- 
apolis, etc.,  R.  Co.,  31  Ind.  App.  98; 
Wood  V.  Wack,  31  Ind.  App.  252. 

Iowa,  —  Morbey  v.  Chicago,  etc.,  R. 
Co.,  116  Iowa  84. 

Kansas.  —  Garth  v.  Edwards  County, 
63  Kan.  755;  Crane  v.  Bloom,  64  Kan. 
884,  67  Pac.  Rep.  449;  Missouri,  etc., 
R.  Co.  V.  Bussey,  66  Kan.  735 ;  Burnell 
V.  Bradbury,  (Kan.  1904)  77  Pac.  Rep. 

85. 

Minnesota.  —  Vogt  v.  Honstain,  85 
Minn.  x6o. 

Ohio. -^  Troy  v.  Brady,  67  Ohio  St. 
6s ;  Davis  v.  Turner,  69  Ohio  St.  lox. 

IVashington.  —  Mitchell  v»  Matheson, 
23  Wash.  723. 

Wisconsin.  —  Fehrman  v.  Pine  River, 
118  Wis.  ISO. 

356.  1.  Portland  Cracker  Co.  v. 
Murphy,  130  Cal.  649;  Cleveland,  etc., 
R.  Co.  V.  Griffin,  26  Ind.  App.  368; 
Qeveland,  etc.,  R.  Co.  v.  Heine,  28  Ind. 
App.  163 ;  Lawrence  v.  Leathers,  31  Ind. 
App.  414;  Republic  Iron,  etc.,  Co.  v. 
Jones,  32  Ind.  App.  *  189;  Leeds 
V.  American  Bridge  Co.,  68  Kan. 
S22;    Davis    V.    Turner,    69    Ohio    St 

lOI. 

357.  8.  Portland  Cracker  Co.  v. 
Murphy,  130  Cal.  649. 

A  Special  Finding  Kay  Be  Set  Aside 
where  there  is  no  inconsistency  between 
it  and  the  general  verdict,  both  being 
in  favor  of  the  plaintiff,  and  the  court 
does  not  regard  the  evidence  as  war- 
ranting the  conclusion  reached  by  the 
jury  in  the  special  finding,  (jeraghty 
V.  Randall,  18  Colo.  App.  194. 

8.  Pittsburgh,  etc.,  R.  ci.  v.  Gray, 
28  Ind.  App.  588. 
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3jl8.  (b)  AiBramtiTt  Showinf  of  Tanm^iaXmiKf  om  BMord.  —  See  notes 
1,2. 

If  tpMlal  fladlngi  Gu  B«  BMOB«U«d.  —  See  notes  3,  4. 
Sff9.     Ho  BofortBoo  to  STidonoo  Gui  Bo  lUdo.  —  See  notes  I,  5. 

(0)  Aboolato  IrroooBoi]»Ulit7  Boooooary.  —  See  note  7. 

SdO.    See  note  i . 
36  !•    See  note  3. 

(d)  Sufldoiiey  of  Findings  to  Snpport  Jvdgmont  Bon  Otetanto  —  AU 
flMta  to  AnthociM  Advono  Conolnsion  Knit  Appoor.  —  See  note  4. 

369.     Finding  on  Singlo  Point.  —  See  note  2. 

363.  Bistinetion  in  Applioation  of  Bnlo  to  Plnintiir  and  Botaidant.  —  See 
note  I. 


M8«  1.  Bo  Pnmunption  of  Inoon- 
liston^*  —  Indiana  R.  Co.  v.  Maarer, 
160  Ind.  25. 

On  Ajppoa]  thcf  objection  of  inconsist- 
ency with  the  general  verdict  cannot  be 
raised  for  the  first  time.  Drake  v.  Jus- 
tice Gold  Min.  Co.,  (Colo.  1904)  75  Pac 
Rep.  91a. 

S.  CaHfomia.  —  Warren  v.  Southern 
California  R.  Co.,  (Cal.  1901)  67  Pac 
Rep.  X. 

Colorado,  —  Drake  v.  Justice  Gold 
Min.   Co.,   (Colo.   1904)    75   Pac.   Rep. 

91a. 

Indiana,  —  Indianapolis  v,  Tansel, 
157  Ind.  463;  McCoy  v.  Kokomo  R., 
etc.,  Co.,  158  Ind.  662;  Citizens  St.  R. 
Co.  V.  Batley,  159  Ind.  368;  Wright  v. 
Chicago,  etc.,  R.  Co.,  160  Ind.  583; 
Stoy  V,  Louisville,  etc.,  Consol.  R.  Co., 
160  Ind.  144;  Warner  v.  Mier  Carriage 
Co.,  26  Ind.  App.  350;  Guenther  v, 
Fohey,  a6  Ind.  App.  93;  Midland  Steel 
Co.  V,  Daugherty,  26  Ind.  App.  272; 
Jones  V,  Austin,  26  Ind.  App.  399 ;  Chi- 
cago, etc.,  R.  Co.  V.  Ferguson,  27  Ind. 
App.  114;  Indiana  Bituminous  Coal  Co. 
V,  Buffey,  a8  Ind.  App.  108;  Van  Camp 
Hardware,  etc,,  Co.  v.  O'Brien,  28  Ind. 
App.  15a;  Robinson  v,  Etter,  30  Ind. 
App.  253 ;  Wabash  R.  Co.  v.  Schultz,  30 
Ind.  App.  495 ;  Indianapolis  St.  R.  Co. 
V.  Walton,  29  Ind.  App.  368;  J.  Wooley 
Coal  Co.  V,  Bracken,  30  Ind.  App.  624 ; 
Indianapolis  St.  R.  Co.  v.  Tenner,  32 
Ind.  App.  311;  Chicago,  etc.,  R.  Co.  v. 
Stephenson,  (Ind.  App.  1903)  69  N.  £. 
Rep.  270. 

Iowa.  —  Fishbaugh  v.  Spunaugle,  1x8 
Iowa  337;  Wilson  v,  Onstott,  121  Iowa 
263. 

Ohio.  —  Davis  v.  Turner,  69  Ohio  St. 
lox ;  Wicker  v.  Messinger,  12  Ohio  Cir. 
Dec.  425,  22  Ohio  Cir.  Ct.  712. 

g,  Miahawaka  v,  Kirby,  3a  Ind.  App. 


233;  Chicago,  etc,  R.  Co.  v.  Turner, 
(Ind.  App.  1904)  69  N.  £.  Rep. 
484. 

i.  Aetnal  Evidonoo  InunatoriaL  —  Chi- 
cago, etc,  R.  Co.  V.  Lee,  29  Ind.  App. 
480. 

Finding!  Bot  in  Aoeoidaneo  with  Bvi- 
denoe.  —  See  Insurance  Co.  of  North 
America  v.  Osbom,  26  Ind.  App.  88. 

359*  1*  Drake  v.  Justice  Gold  Min. 
Co.,  (Colo.  X904)  75  Pac.  Rep.  9x2; 
Martin  v.  Eagle  Creek  Development 
Co.,  4X  Oregon  448. 

i.  Indiana  R.  Co.  v.  Maurer,  x6o  Ind. 

as- 

7.  Brems  v.  Sherman,  158  Ind.  300; 
Indiana  R.  Co.  v.  Maurer,  x6o  Ind. 
25;  Vaught  V.  Barnes,  29  Ind.  App. 
387;  Bedford  Quarries  Co.  v.  Thomas, 
29  Ind.  App.  85 ;  Ciynes  v.  Independ- 
ence, 115  Iowa  448. 

3II0.  1.  Morford  v.  Chicago,  etc, 
R.  Co.,  158  Ind.  494. 

361.  8.  Lautman  v.  Miller,  158  Ind. 
382. 

4.  Salina  Mill,  etc.,  Co.  v.  Hoyne,  10 
Kan.  App.  579,  63  Pac  Rep.  660. 

369.  S.  Hobert  v.  Seattle,  3a  Wash. 
330. 

363.  1.  See  Main  v.  Main,  (Ariz. 
X900)  60  Pac  Rep.  888,  where  the 
court  quoted  Daggs  v,  Hoskins,  (Ariz. 
1898)  52  Pac  Rep.  357,  to  the  effect 
that  "  a  general  finding  for  the  plaintiff 
will  not  support  a  judgment  in  his 
favor.  A  different  rule  however  is  ap- 
plied where  there  is  a  general  finding 
for  the  defendant  in  the  action  and  a 
judgment  dismissing  the  complaint." 

Where  There  Is  General  Y erdiet  Agoimt 
Party  Having  Bnrden  (rf  lime.  —  Max- 
well V.  Wright,  x6o  Ind.  5x5;  McGrew 
V.  Thayer,  24  Ind.  App.  578;  John  H. 
Hibben  Dry  Goods  Co.  v.  Hicks,  26 
Ind.   App.    646.     See   also   Farrdl  v. 
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363,  (•)  Immatarial  findings.  —  See  notes  2,  3. 

(f)  Findingi  of  Evidantiary  Faots.  —  See  note  4. 

364.  See  note  i. 

(i)  Contndietory  Findings.  —  See  note  4. 
385.     See  note  i. 

(j)  Conolnsions.  —  See  note  5* 

366.  (k)  Findings  and  Verdict  for  Samo  Party.  —  See  note  3. 

6.  Conftruction  of  Answers  —  a.  To  Support  Verdict. 
—  See  note  4. 

367.  All  Boasonablo  Prosnmptions  WiU  Be  Indulged  in  FaTor  of  General 

▼erdiot.  —  See  note  2. 


Bouck,  60  Neb.  771,  affirmed  on  rehear- 
ing, 61  Neb.  874. 

363.  2.  Indianapolis  Abattoir  Co. 
w.  Temperly,  159  Ind.  651. 

8.  William  Graver  Tank  Works  v. 
O'Donnell,  191   111.  236. 

4.  When  Evidentiary  Fact  Kay  Be 
Controlling.  —  Chicago,  etc.,  R.  Co.  v. 
Harrington,  192  III.  9. 

364.  1.  See  Hibben  Dry  Goods  Co. 
V.  Hicks,  26  Ind.  App.  646;  Morbey  v. 
Chicago,  etc.,  R.  Co.,  116  Iowa  84. 

4.  Brown  v.  Mutual  Reserve  Fund  L. 
Assoc,  137  Cal.  278;  Lukin  v,  Haider- 
son,  24  Ind.  App.  645 ;  Indiana  Natural, 
etc.,  Gas  Co.  v.  McMath,  26  Ind.  App. 
154;  Jones  V.  Austin,  26  Ind.  App.  399; 
American  Car,  etc.,  Co.  v.  Clark,  32  Ind. 
App.  644;  Fis^baugh  v.  Spunaugle,  118 
Iowa  337 ;  Texas  Cent.  R.  Co.  v.  Bender, 
(Tex.  Civ.  App.  1903)  75  S.  W.  Rep.  561. 

Contra  by  Statute  where  the  incon- 
sistency cannot  be  reconciled,  Kerr  v. 
Goetz,  88  III.  App.  41. 

Findings  Held  Hot  Inoonsistent  or  Con- 
tradiotory.  —  See  Barber  v.  Manchester, 
72  Conn.  675 ;  Indiana  Natural,  etc., 
Gas  Co.  V.  Anthony,  26  Ind.  App.  307; 
Flutter  V.  New  York,  etc.,  R.  Co.,  27 
Ind.  App.  511;  Boyd  v.  Schott,  29  Ind. 
App.  74;  Jarvis  v.  Hitch,  (Ind.  App. 
1902)  65  N.  £.  Rep.  608;  Clear  Creek 
Stone  Co.  v.  Dearmin,  160  Ind.  162; 
Consumers'  Paper  Co.  v.  Eyer,  160  Ind. 
424;  Union  Traction  Co.  v.  Bamett,  31 
Ind.  App.  467;  Wood  v.  Wack,  31  Ind. 
App.  252;  Fishbaugh  v.  Spunaugle,  118 
Iowa  337 ;  Saar  v.  Chicago,  etc.,  R.  Co., 
119  Iowa  60;  Armour  Packing  Co. 
V.  Howe,  68  Kan.  663 ;  Graham  v. 
Hatch  Storage  Battery  Co.,  186  Mass. 
227 ;  McAlpine  v.  Resch,  82  Minn.  523. 

Where  Some  Answers  and  the  General 
▼erdiet  Are  for  the  Defendant,  but  some 
answers  are  for  the  plaintiff,  it  is  error 
to  give  judgment  to  the  plaintiff  notwith- 
standing the  general   verdict.     Neither 


is  entitled  to  judgment,  but  a  new  trial 
should  be  granted  by  the  trial  court. 
Dickerson  v,  Waldo,  13  Okla.  189. 

365.  1.  Madden  v,  Dunn,  24  Ind. 
App.  505 ;  Missouri  Pac.  R.  (^.  v. 
Wren,  10  Kan.  App.  408;  Cincinnati  v. 
Taylor,  10  Ohio  (Zir.  Dec.  677,  19  Ohio 
Cir.  Ct,  737. 

6.  Chicago,  etc.,  R.  Co.  v,  Lee,  29 
Ind.  App.  480 ;  Fishbaugh  v.  Spunaugle, 
ij8  Iowa  337« 

366.  8.  Wood  V.  Wack,  31  Ind. 
App.  252. 

4.  Indianapolis  Union  R.  Co.  v.  Houli- 
han, 157  Ind.  494;  American  Tin-Plate 
Co.  V,  Guy,  25  Ind.  App.  588;  (joold 
Steel  Co.  V.  Richards,  30  Ind.  App.  348 ; 
Indianapolis  St.  R.  Co.  v.  Tenner,  32 
Ind.  App.  311;  Missouri,  etc,  R.  Co. 
V.  Bussey,  66  Kan.  735;  Moeser  v. 
Lewis,  68  Kan.  485  ;  Wakefield  v.  Wake- 
field Water  Co.,  182  Mass.  429;  Ready 
V.  Peavy  Elevator  Co.,  89  Minn.  154; 
Krumdick  v.  Chicago,  etc.,  R.  Co.,  90 
Minn.  260;  Hatchett  v.  Hatchett,  28 
Tex.  Civ.  App.  33.  See  also  American 
Tin-Plate  Co.  v.  Williams,  30  Ind.  App. 
46. 

Constmetion  of  Uneertain  Finding. — 
See  St.  Louis,  etc.,  R.  Co.  v.  Chace,  64 
Kan.  380. 

Where  Speoial  Verdiet  Is  Bnsoeptible  of 
Two  Constmotions.  —  Indiana  Bitumi- 
nous Coal  Co.  V.  Buffey,  28  Ind.  App. 
108;  Trumble  v.  Happy,  114  Iowa  624; 
Garth  v.  Edwards  County,  63  Kan.  755. 

A  General  Verdiet  presupposes  findings 
of  the  material  facts  in  its  favor.  Union 
Traction  Co.  v.  Vandercook,  32  Ind. 
App.  621. 

Where  Ko  Speoial  Finding  Is  Hetnmed 
the  general  verdict  imports  that  the 
special  finding  would  have  been  an- 
swered in  its  support.  Vaughn  v.  St 
Louis  Southwestern  R.  Co.,  (Tex.  Civ. 
App.  1904)  79  S.  W.  Rep.  345. 

367.  8.    Morford   v.   CSiicago,   etc., 
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If  Tindingt  Caa  by  Anj  BMMaaUe  Hypothids  Be  BMMdM.  —  See 


See  note  i. 

If  by  Any  ConceiTable  ETidenM  AdmlMiblA.  —  See  note  5. 

369.  b.  As  Whole.  —  See  note  i. 

One  of  Series  of  Anawert  Cannot  Be  Singled  Out.  —  See  note  2. 

370.  Vin.  Hew  Tbial  —  1.  Grounds  —  a.  Failure  to  Sub- 
MIT  Interrogatories.  —  See  note  i. 

b.  Insufficiency  of  Evidence  to  Support  Find- 
ing. —  See  notes  2,  3. 

371.  Showing  Pauion  or  Prejndiee.  —  See  note  I. 


R.  Co.,  158  Ind.  494;  McCoy  v.  Kokomo 
R.,  etc.,  Co.,  158  Ind.  66?;  Maxwell  v. 
Wright,  160  Ind.  515;  Lake  Shore,  etc., 
R.  Co.  V.  Graham,  162  Ind.  374;  War- 
ner V,  Mier  Carriage  Co.,  26  Ind.  App. 
350;  Flutter  V.  New  York,  etc.,  R.  Co., 
27  Ind.  App.  511;  Midland  Steel  Co.  v. 
Daugherty,  26  Ind.  App.  272 ;  Misha- 
waka  V,  Kirby,  32  Ind.  App.  233 ;  Union 
Traction  Co.  v.  Vandercook,  33  Ind. 
App.  621 ;  Krumdick  v.  Chicago,  etc., 
R.  Co.,  90  Minn.  260. 

367.  8.  Indiana  R.  Co.  v.  Maurer, 
160  Ind.  25 ;  Princeton  Coal,  etc.,  Co.  v. 
Roll,  162  Ind.  115;  Indianapolis  St.  R. 
Co.  V.  Hockett,  161  Ind.  196;  Wabash  R. 
Co.  r.  Keister,  (Ind.  1903)  67  N.  E. 
Rep.  521 ;  Chicago,  etc.,  R.  Co.  v.  Leach- 
man,  161  Ind.  512;  Flutter  v.  New 
York,  etc.,  R.  Co.,  27  Ind.  App.  511; 
St.  Louis,  etc.,  R.  Co.  v.  Chace,  64 
Kan.  380;  Bumell  v.  Bradbury,  (Kan. 
1904)  77  Pac.  Rep.  8s;  Vogt  v.  Hon- 
Btain,  85  Minn.  160. 

368.  1.  McCoy  v.  Kokomo  R.,  etc., 
Co.,  158  Ind.  662;  Schulte  v,  Chicago, 
etc.,  R.  Co.,  114  Iowa  89;  Krumdick  v. 
Chicago,  etc.,  R.  Co.,  90  Minn.  260. 

6.  Presamption  as  to  Evidenoe. — Drake 
r.  Justice  Gold  Min.  Co.,  (Colo.  1904) 
75  Pac.  Rep.  912;  Chicago  City  R.  Co. 
v.  White,  no  111.  App.  23;  Wright  v. 
Chicago,  etc.,  R.  Co.,  160  Ind.  583; 
Lake  Shore,  etc.,  R.  Co.  v.  Graham,  162 
Ind.  374;  Warner  v,  Mier  Carriage  Co., 
26  Ind.  App.  350;  Midland  Steel  Co.  v. 
Daugherty,  26  Ind.  App.  272;  Vaught 
V.  Barnes,  29  Ind.  App.  387;  Union 
Traction  Co.  v.  Vandercook,  32  Ind. 
App.  621 ;  Evansville,  etc.,  R.  Co.  v. 
Clements,  32  Ind.  App.  659. 

3m.  1.  Where  •*  Tee  »»  or  "  Ho  »» 
Covers  All  the  Issues  it  is  equivalent  to 
a  general  verdict.  Stahl  v.  Askey, 
(Tex.  Civ.  App.  1904)  81  S.  W.  Rep. 
79. 


2.  Singling  Out  Partionlar  Findiaga.  — 
Fishbaugh    v,     Spunaugle,     1x8     Iowa 

337. 

One  cannot  object  to  a  single  ques- 
tion and  its  answer  on  the  ground  that 
the  interrogatories  as  a  whole  do  not 
justify  the  judgment.  Oriental  Invest. 
Co.  r.  Barclay,  25  Tex.  Civ.  App.  543; 
Salina  Mill,  etc.,  Co.  v,  Hoyne,  10  Kan. 
App.  579,  6z   Pac.  Rep.  660. 

Objeetions  Most  Be  Partionlar  and  re- 
fer specifically  to  each  question  ob- 
jected to.  Coffeyville  Vitrified  Brick, 
etc.,  Co.  V,  Shanks,  (Kan.  1904)  76  Pac 
Rep.  856. 

370.  1.    Franklin  Ins.  Co.  v.  Wolff, 

30  Ind.  App.  534;  Richards  v.  Minster, 
29  Tex.  Civ.  App.  85 ;  Allen  v.  Frost, 

31  Tex.  Civ.  App.  232.    Compare  Deca- 
tur V.  Simpson,  115  Iowa  348. 

2.  Hoffman  v.  Kirby,  136  Cal.  26; 
Crynes  v.  Independence,  1x5  Iowa  448; 
Casey-Swasey  Co.  v.  Manchester  F. 
Assur.  Co.,  (Tex.  Civ.  App.  1903)  73 
S.  W.  Rep.  864. 

Findings  Against  Unoontradioted  Evi- 
donee. —  Smith  v,  (Hiicago,  etc.,  R.  Co., 
X07  Wis.  35. 

The  Proponent  of  special  questions  is 
not  precluded  from  making  a  motion 
for  a  new  trial  if  he  believes  the  an- 
swers to  be  false.  Illinois  Steel  Co.  v. 
Mann,  xoo  111.  App.  367,  afRrmed  197 
111.  x86. 

8.  Warren  v.  Southern  California  R. 
Co.,  (Cal.  X901)  67  Pjc.  Rep.  i;  John- 
son V,  Heath,  (Neb.  1904)  98  N.  W. 
Rep.  832. 

371.  1.  Frank  Bird  Transfer  Cb.  v. 
Krug,  30  Ind.  App.  602 ;  Csatlos  v.  Met- 
ropolitan St.  R.  Co.,  78  N.  Y.  App. 
Div.  635.  See  also  Swanson  v.  Keokuk, 
etc.,  R.  Co.,  X16  Iowa  304,  holding  that 
no  passion  or  prejudice  was  shown 
where  there  was  evidence  to  support 
the  answers  given. 
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S71.    c.  Inconsistency  of  Answers — witk  iMk  otte. — 

See  note  3. 

Wltk  Stiunl  Twdiat  —  See  note  4. 

ST3.    d.  Insufficient  or  Evasive  Answer.  —  See  notes 

Wlitrt  QnaftiOB  Aiktd  If  ImautterUJ.  —  See  note  4. 

37S.    3.  Coniiftenoy  of  Hotioni  for  Hew  Trial  and  for  Judgment. 

—  See  note  5. 

374.  Hew  Triftl  u  WaiTV  of  Xrror  in  Ortrroliaf  Kotioa  far  IttAffmrnit. 

—  See  note  i. 

DL.  ViviBi  DS  VoTO.  —  See  note  2. 

375.  See  note  2. 

X.  HoTiov  FOE  JuneiavT  oh  Sficzal  FnroxvGB  —  1. 
Veeofiity  of  Moving.  —  See  note  6. 

378.  XI  Appillatx  Eitisw— 1.  Appealable  Orden.  — See 
note  3. 

8.  Becord.  —  See  notes  4,  5. 

379.  S.  Bill  of  Ezoeptiona.  —  See  notes  i,  2,  4. 

380.  4.  Motion  for  Hew  TriaL  —  See  note  2. 
5.  HannleM  Brror.  —  See  note  4. 


871.  a.  Aultman,  etc.,  Machinery 
Co.  V,  Wier,  67  Kan.  674;  Waller  v. 
Liles,  96  Tex.  ax. 

4.    McCorkle  v,  Mallory,  30  Wash.  632. 

373.  1.  Life  Assur.  Co.  of  America 
V,  Haughton,  31  Ind.  App.  626. 

8.  7aOiiT0  to  Antwor. —  In  Texas  it 
has  been  held  that  th^  court  should 
order  a  new  trial  where  special  ques- 
tions involving  issues  are  not  answered 
so  as  to  determine  the  issues.  Oaks 
V.  West,  (Tex.  Civ.  App.  1901)  64  S.  W. 
Rep.  X033.  But  failure  to  answer  a 
question  couched  .in  a  negative  form 
has  been  held  equivalent  to  an  af- 
firmative finding.  Fox  v,  Robbins, 
(Tex.  Civ.  App.  1903)  70  S.  W.  Rep.  597. 

4.  Friedly  v.  Giddings,  X19  Fed.  Rep. 
438. 

373*  6.  Seeds  v,  American  Bridge 
Co.,  68  Kan.  523;  Davis  v.  Turner,  69 
Ohio  St.  1 01. 

eimultanoont  Motions  for  Vow  Trial 
end  for  Jndipnont.  —  Where  a  motion 
for  judgment  and  for  a  new  trial  are 
filed  together,  granting  the  motion  as  to 
one  disposes  of  the  other.  Mclnnes  v. 
Sutton,  35  Wash.  384. 

374,  1.  Davis  v.  Turner,  69  Ohio 
St.  loi. 

t.  A  Toniro  do  Voto  Is  Proper  where 
the  jury  finds  for  one  of  two  defend- 
ants on  an  issue  as  to  their  joint  exe- 
eation  of  a  note.    Maxwell  v.  Wright, 


x6o  Ind.  5x5,  reviewing  the  Indiana 
decisions. 

37ft.  a.  Compare  Maxwell  v, 
Wright,  160  Ind.  5x5. 

e.  Citizens  St.  R.  Co.  v.  Reed,  28 
Ind.  App.  629. 

378.  8.  Mills  V.  Conley,  1x0  Wis. 
525. 

4.  Yeager  v.  Neil,  26  Tex.  Gv.  App. 
4x4,  holding  that  the  record  should 
show  a  written  request. 

Proramption  of  Boqnoot.  —  Where  the 
statute  does  not  require  a  request  for 
interrogatories  to  be  in  writing,  the 
court, will  presume,  in  the  absence  of 
proof  to  the  contrary,  that  there  was  a 
request  for  the  submission.  Belknap 
V,  Groover,  (Tex.  (^v.  App.  X900)  $6 
S.  W.  Rep.  249. 

e.  Life  Assur.  Co.  of  America  v.  Haugh- 
ton,  31  Ind.  App.  626;  Jordan  v.  Young, 
(Tex.  Civ.  App.  1900)  56  S.  W.  Rep. 
762;  Stahl  V,  Askey,  (Tex.  Civ.  App. 
1904)  81  S.  W.  Rep.  79. 

379.  1.  Bzooptionf  to  Pindingi  are 
sufficiently  specified  by  number.  Bur- 
rows V.  Kinsley,  27  Wash.  694. 

a.  Burrows  v.  Kinsley,  27  Wash.  694. 

4.  ProfumodthatBalmilsiionl^Boqtteit. 
—  Belknap  v.  Groover  (Tex.  Civ.  App. 
1900)  56  S.  W.  Rep.  249. 

380.  8.  Byington  v.  Merrill,  iia 
Wis.  211. 

4.  Pioneer  Bldg.,  etc,  Assoc,  v.  Jonee, 
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S80. 
381. 


note  5. 
389. 

note  I. 


6.  Biilei  of  Beeiiion.  —  See  note  $. 
See  note  i. 

GuMt  Lo^  to  iTldMiM.  —  See  note  2. 

Whin  BridtiiM  It  Conflittiiif .  —  See  note  4. 

B«t  Wh«n  nading  Ii  COmtIj  Hot  fafUintd  by  IrUmM.  — -  See 

Wbtre  OoRMtntM  of  Oonoral  Ytrdiet  !■  Hot  QttOftloaod.  —  See 

Whoro  Irldonoo  It  Hot  in  Booord.  —  See  note  2. 

7.  Direoting  Judgment  or  Hen 


(Ky.  1900)  56  S.  W.  Rep.  657 ;  Fay  v. 
Harringtofi,  176  Mats.  270;  N.,  etc., 
Friedman  Co.  v.  Atlas  Aanir.  Co.,  133 
Mich.  212,  10  Detroit  Leg.  N.  139; 
Davis  cr.  Snyder  Tp.,  196  Pa.  St  273; 
Merchants,  etc.,  Oil  Co.  v,  Burow,  (Tex. 
CiT.  App.  1902)  69  S.  W.  Rep.  435. 

Intorrogatorlas  as  to  launatoiial  and 
VnoontroTortsd  Xattan.  —  See  Baumann 
V.  C.  Reiss  Coal  Co.,  118  Wis.  330. 

Instmetions  that  the  Jnry  lUght 
Aaiwor  "  Tss  »*  or  "  Ho  "  instead  of  that  it 
must  so  answer  are  harmless  where  the 
answers  are  in  fact  "yes"  or  "no." 
Chicago,  etc,  R.  Co.  v.  Rains,  203  111.  417. 

Instniotioa  Beqasttod  Saino  as  OItoh.  — 
Where  an  instruction  requested  is  the 
same  in  substance  as  that  given,  its  re- 
fusal is  harmless  error.  Gtisens  St. 
R.  Co.  V,  Jolly,  161  Ind.  80. 

The  VonsnhmiisioB  of  an  Isolated  Fact 
is  cured  by  a  general  instruction  cover- 
ing that  point  Bradley  v.  Ohio  River, 
etc,  R.  Co.,  126  N.  Car.  735,  citing 
Grand  Trunk  R.  Co.  v.  Ives,  144  U.  S.  408. 

380.  6.  Indianapolis  v.  Tansel,  157 
Ind.  463 ;  McCoy  v.  Kokomo  R.,  etc., 
Co.,  158  Ind.  662;  Albany  Land  Co.  v. 
Rickel,  162  Ind.  222;  Farmers'  Ins. 
Assoc.  V,  Reavis,  (Ind.  1904)  70  N.  £. 
Rep.  S18;  New  York  County  Nat  Bank 
V.  American  Surety  Co.,  69  N.  Y.  App. 
Div.  153. 

3§1.  1.  Sprague  v.  Brown,  178 
Mass.  220.  See  also  McAlpine  v,  Resch, 
82  Minn.  523,  holding  that  on  appeal 
the  issues  should  be  considered  in  the 
same  view  as  on  the  trial. 

Where  Spseial  Findings  Are  Inoondstont. 
—  Chicago  City  R.  Co.  v.  Olis,  1 92  111.  514. 

Whore  the  Issues  Submitted  Arise  on 
tho  FleadinjgSi  and  every  phase  of 
the  contention  of  the  parties  can  be 
presented  theretmder,  they  are  not 
subject  to  review.  Bradley  v.  Ohio 
River,  etc.,  R.  Co.,  126  N.  Car. 
735  iciiing  Pretzfelder  v.  Merchants' 
Ins.  Co.,  123  N.  Car.  164 ;  Willis  v,  At- 


lantic, etc,  R.  Co.,  122  N.  Car.  905; 
Williams  v.  (^11,  122  N.  Cta»  967]. 

9.  Johnson  v.  Gebhauer,  159  Ind.  271 ; 
Sohulte  V.  Chicago,  etc,  R.  Co.,  114 
Iowa  89. 

4.  Main  v.  Main,  (Ariz.  1900)  60 
Pac.  Rep.  888;  Morgan  v.  Jackson,  32 
Ind.  App.  169;  Cushman  v,  Masterson, 
(Tex.  Civ.  App.  1901)  64  S.  W.  Rep. 
1031. 

5.  Hyde  v,  Mendel,  75  Conn.  140; 
People  9.  Alton,  193  HI.  309;  Chi- 
cago, etc,  R.  Co.  V,  Cunningham,  (Ind. 
App.  1903)  69  N.  £.  Rep.  304;  Crane 
V,  Chicago,  etc,  R.  Co.,  83  Minn.  278, 
86  Minn.  328;  Aldridge  v.  Pardee,  24 
Tex.  Civ.  App.  254,  aMrmed  189  U.  S. 
429;  Casey-Swasey  Co.  v.  Manchester 
F.  Assur.  Co.,  (Tex.  Civ.  App.  1903)  73 
S.  W.  Rep.  864 ;  Smith  v.  Chicago,  etc., 
R.  Co.,  107  Wis.  35 ;  Bannon  v.  Insur- 
ance Co.  of  North  America,  1x5  Wis.  250. 

Tho  Sxooption  or  Petition  in  Error 
must  specify  wherein  the  insufficiency 
exists.  Center  v.  Conglomerate  Min. 
Co.,  23  Utah  165. 

A  Spoelfloation  of  Irronoont  Finding 
should  not  be  too  general.  Yeager  v. 
Neil,  26  Tex.  Qv.  App.  414. 

383.   I.  Waters  V.White,  75  Conn.  88. 

8.  American  Tin-Plate  Co.  v.  Wil- 
liams, 30  Ind.  App.  46. 

S.  Garth  v.  Edwards  (^unty,  63  Kan. 

755. 

Jndgmont  Bendorod  In  Aeoordanoo  with 
Findings.  —  Where  the  evidence  clearly 
supported  the  findings  of  the  jury  on 
special  issues  submitted,  the  appellate 
court  reversed  a  judgment  contrary  to 
the  findings  and  rendered  judgment  in 
accordance  with  them.  Aldridge  v.  Par- 
dee, 24  Tex.  Civ.  App.  254. 

When  Jndgmont  Votwithitaading  tho 
General  Yerdiet  Is  Bororsod  on  appeal  a 
new  trial  should  not  be  ordered.  Flutters. 
New  York,  etc.,  R.  Co.,  27  Ind.  App.  511. 

4.  See  Byington  v.  Merrill,  112  Wis. 
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S91.    n.  Hatitbe  ahd  Scope  of  Bbmsbt  —  2.  Diaoretionary 
Character  —  a.  General  Rule.  — See  note  i. 

399.  b.  Discretion  Not  Arbitrary, —See  note  !• 

393.  c.    Controlled   by    Settled    Principles.  —  See 
note  2. 

394.  See  note  i. 

d.  How  Far  of  Course.  —  See  notes  2,  3. 

395.  See  notes  i,  3. 

396.  4.  Beformation  and  Bnforoement.  —  See  note  6. 

397.  See  note  i. 

400.  9.  Local  or  Trantitory.  —  See  note  4. 

IIL  JxTBiBDicTiov  —  1.  Of  Equity  —  b.  Adequate  Rem- 
edy AT  Law  —  (i)  General  Rules.  —  See  note  6. 


891.  1.  Reid  v.  Mix,  63  Kan.  745, 
ciHng  20  Encyc.  of  Pl.  and  Pr.  390. 
See  also  the  following  cases: 

Illinois.  —  Hamilton  v.  Ryan,  103  111. 
App.  212 ;  Parson  v.  Fogg,  205  111.  326. 

Indiana,  —  Boldt  v.  Early,  (Ind.  App. 
1904)  70  N.  £.  Rep.  271 ;  Elabury  v, 
Shull,  32  Ind.  App.  556. 

Maine.  —  Coding  v,  Bangor,  etc.,  R. 
Co.,  94  Me.  542. 

Maryland,  —  Dixon  v.  Dixon,  92  Md. 

432. 

Nebraska.  —  Hoctor-Johnston  Co.  v, 
Billings,  65  Neb.  214. 

New  York,  —  Hall  v,  Gilman,  77  N. 
Y.  App.  Div.  458;  Gilbert  v.  Bunnell, 
92  N.  Y.  App.  Div.  284. 

North  Carolina,  —  Boles  v.  Caudle, 
133  N.  Car.  528. 

Wisconsin,  —  Engberry  v,  «^ousseau, 
117  Wis.  52. 

3IMI.  1.  Washington  Irrigation  Co. 
V,  Krutz,  (C.  C.  A.)  X19  Fed.  Rep.  279 
iciting  20  Encyc.  of  Pl.  and  Pr.  392] ; 
Hamilton  v.  Ryan,  103  111.  App.  212 ; 
India  Tea  Co.  v,  Petersen,  108  111.  App. 
16;  Fowler  v.  Fowler,  204  111.  82;  Far- 
son  V.  Fogg,  205  111.  326;  Brehm  v, 
Speny,  92  Md.  378;  Hoctor-Johnston 
Co.  V.  Billings,  65  Neb.  214;  Hall  v. 
Gilman,  77  N.  Y.  App.  Div.  458;  Inter- 
national Paper  Co.  v,  Hudson  River 
Water  Power  Co.,  92  N.  Y.  App.  Div. 
56;  Boles  V,  Caudle,  133  N.  Car.  528; 
Newton  v,  Wooley,  105  Fed.  Rep.  541. 


393.  2.  Hall  v.  Gilman,   77   N.   Y. 
App.  Div.  458. 
304.    1.    Hunter  v.  Coe,  12  N.  Dak. 

505. 

2.  Faraday  Coal,  etc.,  Co.  v,  Owens, 
(Ky.  1904)  80  S.  W.  Rep.  1171. 

8.  Vot  Domandabla  u  Xattw  of  Bight. 
—  India  Tea  Co.  v.  Petersen,  108  111. 
App.  16;  Elsbuiy  V.  Shull,  o^  Ind.  App. 
556;  Wilhite  V,  Skelton,  (Indian  Ter. 
1904)  82  S.  W.  Rep.  932;  Batterman  v. 
Campbell,  (Ky.  1904)  80  S.  W.  Rep. 
1 155;  Rathbone  v,  Groh,  (Mich.  1904) 
xoo  N.  W.  Rep.  588,  II  Detroit  Leg.  N. 
331 ;  Gilbert  v.  Bunnell,  92  N.  Y.  App. 
Div.  284. 

30A.  1.  Farson  v,  Fogg,  205  111. 
326 ;  India  Tea  Co.  t^.  Petersen,  108  111. 
App.  16 ;  Stubbings  v.  Durham,  210  111. 
542 ;  McCutcheon  v,  Rawleigh,  j6  S.  W. 
Rep.  50,  25  Ky.  L.  Rep.  J49.  See  also 
Fowler  v.  Fowler,  204  111.  82;  Bomerv. 
Canaday,  79  Miss.  222. 

8.  Wilhite  v,  Skelton,  (Indian  Ter. 
1904)  82  S.  W.  Rep.  932;  Gilbert  v. 
Bunnell,  92  N.  Y.  App.  Div.  284. 

396.  6.  See  Glos  v,  Wilson,  198 
111.  44. 

397.  1.  Bennett  v,  Giles,  iii  111. 
App.  428;  Townsend  v,  Blanchard,  117 
Iowa  $6, 

400.  4.  Epperly  v,  Ferguson,  118 
Iowa  47,  citing  20  Encyc  of  Pl.  and 
Pr.  400. 

6.  Everett  v,  De  Fontaine,  78  N.  Y. 
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409. 

403. 
404. 


See  note  i. 

lEtrt  iMt  that  Govt  of  Uw  WIU  Award 


DuugM.  —  See  notes 


Wliaro  Jury  Ctould  Hot  Eotimato  Damagoi.  —  See  note  4. 
(3)  Bills  for  Damages,  —  See  note  3. 
Mutuality  of  Bomedy.  —  See  note  I . 

c.  Other  Grounds  of  Jurisdiction.  —  See  note  4. 


App.  Div.  219,  cifing  20  Encyc.  op  Pl.         South   Carolina,  —  Campbell   v.   Vir- 
AND   pR.  400.     See  also  the  following     ginia-Carolina   Chemical   Co.,   (S*   Car. 

1904)  47  S.  £.  Rep.  7x6. 

Virginia,  —  Langford  v.  Taylor,  99 
Va.  577 ;  Henley  v,  Cottrell  Real  Estate, 
etc.,  Co.,  10 1  Va.  70;  Venable  v. 
Stamper,  loa  Va.  30. 

IVesi  Virginia,  —  Bryson  v,  McShane, 
48  W.  Va.  126. 

United  States,  —  Willson  v.  Winches- 
ter, etc,  R.  Co.,  99  Fed.  Rep.  64a,  41 
C  C.  A.  215;  McNamara  v.  Home 
Land,  etc.,  Co.,  105  Fed.  Rep.  202;  Mu- 
tual L.  Ins.  Co.  V.  Blair,  130  Fed. 
Rep.  971;  Kane  v,  Luckman,  131  Fed. 
Rep.  609. 
4MMI,     1.  SzolniiTa  and   Oondnrmit 


cases: 

Alabama,  —  Norwood  v,  Tyson,  138 
Ala.  269. 

California,  —  Fleishman  v.  Woods, 
135  Cal.  256. 

Illinois.  —  Anderson  v.  Olsen,  188  IlL 
502;  Canal  Com'rs  v.  Sanitary  Dist, 
191  111.  326;  Johnson  v.  Stratton,  109 
111.  App.  481. 

Indiana.  —  Dukes  v.  Bash,  29  Ind. 
App.  X03. 

Iowa,  —  Hull  V.  Hull,  117  Iowa  63. 

Maryland.  —  Maryland  Gay  Co.  v. 
Simpers,  96  Md.  x ;  Neal  v.  Parker,  98 
Md.  254. 


Massachusetts.  —  Cook  v.  Richardson,    Jariidietioii   of  Bqulty.  —  See  Rodman 


178  Mass.  125. 

Minnesota.  —  Stellmacher  v.  Bruder, 
89  Minn.  S07;  Selover  v.  Isle  Harbor 
Land  Co.,  91  Minn.  451. 

Missouri.  —  Whittaker  v.  Summer- 
yille,  83  Mo.  App.  553;  Reed  v.  Reed, 
94  Mo.  App.  590. 


V.  Robinson,  134  N.  Car.  503. 

2.  Gray  v.  Citizens'  Gas  Co.,  206  Pa. 
St.  303. 

8.  Compare  Bradford  v.  Smith,  123 
Iowa  41,  holding  that  the  defendant's 
admission  that  the  land  contracted  to  be 
conveyed  was  worth  "  no  more  nor  no 


Montana.  —  Christiansen   v.   Aldrich,     less  than  the  contract  price"  and  that 


(Mont.  1904)  76  Pac.  Rep.  1007. 

Nebraska.  —  Gloe  v.  Chicago,  etc,  R. 
Co.,  65  Neb.  680. 


the  plaintiff's  damages  "are  nominal 
in  any  event,  because  there  are  no  sub- 
stantial damages,"  was  no  ground  for 


New      lersey.  —  Madison       Athletic     denying  specific  performance. 


Assoc.  V,  Brittin,  60  N.  J.  £q.  x6o ;  Ar- 
mour V.  Connolly,  (N.  J.  1901)  49  Atl. 
Rep.  II 17;  Clawson  v.  Brewer,  (N.  J. 
1904)  58  Atl.  Rep.  598. 


4.  Damagw  TFnoertain.  —  Lane  v.  Pa- 
cific, etc.,  R.  Co.,  8  Idaho  230 ;  Ryan  v. 
McLane,  91  Md.  175 ;  Moulton  v.  War- 
ren   Mfg.    Co.,    81    Minn.    259;    Stell- 


New  Mexico.  —  Gillett  v,  Warren,  xo     macher  v.  Bruder,  89  Minn.  507 ;  Sel- 


N.  Mex.  523. 


over  V.  Isle  Harbor  Land  Co.,  91  Minn. 


New  York.  —  Bateman  v.  Straus,  86     451 ;  St.  Regis  Paper  Co.  v,  Santa  Gara 


N.  Y.  App.  Div.  540;  International 
Paper  Co.  v.  Hudson  River  Water 
Power  Co.,  92  N.  Y.  App.  Div.  56 ;  Gil- 
bert V.   Bunnell,   92   N.   Y.   App.   Div. 


Lumber  Co.,  173  N.  Y.  149;  Rumsey  v. 
New  York,  etc.,  R.  Co.,  203  Pa.  St 
579;  Ralston  v.  Ihmsen,  204  Pa.  St 
588;   American    Fisheries   Co.  v.  Lcn- 


284;  Covert  V.  Brinkerhoff,  (Supm.  Ct.     nen,  118  Fed.  Rep.  869. 


Spec.  T.)  41  Misc.  (N.  Y.)  230. 


403.    8.   Whittaker  v,  Summerville, 


North  Dakota.  —  Block  v.   Donovan,     83   Mo.  App.  553. 


(N.  Dak.  1903)  99  N.  W.  Rep.  72. 


404.     1.    Moore  v.  Baker,  62  N.  J. 


Oregon. —  Livesley  r.  Johnston,  (Ore-     Eq.    208;    Pederson   v.    Dibble,    12    N. 


gon   1904)   76  Pac.  Rep.  946;  Livesley 
V,  Heise,  (Oregon  1904)   76  Pac.  Rep. 

952. 

Pennsylvania.  —  Meehan    v.    Owens, 
196  Pa.  St.  69. 


Dak.  572;  Block  v.  Donovan,  (N.  Dak. 
X903)  99  N.  W.  Rep.  72;  Anderson  v. 
Wallace    Lumber,   etc.,   Co.,   30   Wash. 
147. 
4.  Longshore  v.  Longshore,   200  IlL 
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405-491 


405.  8.  Of  Parties  or  Subject-matter  —  a.  Parties  but  Not 
Subject-matter  Within  Jurisdiction.  —  See  note  5. 

406.  See  note  i. 

407.  b.    Subject-matter    but    Not   Parties   Within 
Jurisdiction.  — See  note  2. 

IT.  Tbhtts  —  1.  Where  Land  Lies  or  Defendant  Besides. 

—  See  note  3. 

408.  See  note  i. 

400.    y.  PB0CB88.  —  See  note  4. 

419.    TI.  Pabtibs  —  1.  Vecessary    and    Proper    Parties  —  a. 
General  Rules  —  au  Pononi  intertttod.  —  See  note  2. 

413.  See  notes  i,  2. 

414.  Vliird  Penoiif  Glalmiag  Inooniirteiit  iBttresto.  —  See  note  I. 
Ptrtonf  Whoit  Intoreit  Hm  Termlnatad.  —  See  note  3. 

415.  b.  Particular  Persons  —  (2)  Subsequent  Purchasers. 

—  See  note  4. 

416.  See  note  i. 

418.    (4)  Principal  and  Agent,  —  See  notes  3,  5. 
410.    (6)  Mortgagor  and  Mortgagee,  —  See  note  4. 

430.  (7)  Husband  and  Wife.  — See  note  i. 

431.  (9)  Heirs,  Devisees,  Personal  Representatives,  Etc.  — All 
Coheirs  of  Daoeaied  Ytndor.  —  See  note  I. 


470,  citing  20  En  CYC.  op  Pl.  and  Pr. 
404, 

405.  6.  Epperly  v.  Ferguson,  ii8 
Iowa  47;  Barringer  v.  Ryder,  119  Iowa 
121. 

400.  1.  See  Fowler  v.  Fowler,  204 
111.  82. 

407*  8.  Epperly  v,  Ferguson,  xi8 
Iowa  47 ;  Hall  v.  Gilman,  77  N.  Y. 
App.  Div.  458. 

8.  Donaldson  v.  Smith,  122  Iowa  388; 
Bradford  v.  Smith,  123  Iowa  41 ;  Hall 
V.  Gilman,  yj  N.  Y.  App.  Div.  464. 

40^  •  1.  Close  V.  Wheaton,  65  Kan. 
830 ;  Dorsey  r.  Omo,  93  Md.  74. 

409.  4.  Huntington  First  Nat.  Bank 
V.  Henry,  156  Ind.  i  ;  Kuhlman  v.  E.  J. 
Hart  Co.,  (Tenn.  Ch.   1900)  59  S.  W. 

Rep.  455. 

413*  2.  Collins  v.  Stone,  ix  Pa. 
Dist.  432,  citing  20  Encyc.  op  Pl.  and 
Pr.  412. 

413.  1.  Whann  v.  Hiller,  no  La. 
566;  Briel  V,  Postal  Tel.  Co.,  112  La. 
412;  Rudd  V,  Fosseen,  82  Minn.  41; 
Hall  V.  Gilman,  77  N.  Y.  App.  Div.  458 ; 
International  Paper  Co.  v,  Hudson 
River  Water  Power  Co.,  92  N.  Y.  App. 
Div.  s<S. 

2.  Collins  V,  Stone,  xi  Pa.  Dist  432 
[citing  20  Encyc.  op  Pl.  and  Pr.  412 
(4x3)3  ;  International  Paper  Co.  v.  Hud- 


son River  Water  Power  Co.,  92  N.  Y. 
App.  Div.  56 ;  Miller  v,  Morrison,  47 
W.  Va.  664. 

414.  1.  Miller  v,  Morrison,  47  W. 
Va.  664. 

8.  Grafton  Dolomite  Stone  Co.  v.  St. 
Louis,  etc.,  R.  Co:,  199  111.  458,  citing 
20  Encyc.  op  Pl.  and  Pr.  414. 

415.  4.  Collins  v.  Stone,  11  Pa. 
Dist.  432  [quoting  20  Encyc.  op  Pl. 
AND  Pr.  415];  International  Paper  Co. 
V,  Hudson  River  Water  Power  Co.,  92 
N.  Y.  App.  Div.  56. 

416.  1.  Collins  V,  Stone,  xi  Pa. 
Dist.  432,  quoting  20  Encyc.  op  Pl.  and 
Pr.  416. 

41  §•  8.  Baeck  v.  Meinken,  (Supm. 
Ct.  Spec.  T.)  33  Misc.  (N.  Y.)  371. 

5.  Cowan  v,  Kane,  211  111.  572. 

419.  4.  See  Low  v.  Low,  177  Mass. 
306 ;  International  Paper  Co.  v.  Hudson 
River  Water  Power  Co.,  92  N.  Y.  App. 
Div.  56. 

490.  1.  Camden,  etc.,  R.  Co.  v. 
Adams,  62  N.  J.  Eq.  656. 

4dl.  1.  A  Sols  Heir  and  Deviiea  Who 
Hm  No  Interest  in  the  subject-matter  of 
the  suit  because  his  mother  had  con- 
veyed all  her  right,  title,  and  interest 
in  the  premises  in  controversy,  prior 
to  her  death,  to  the  defendant's  grantor 
is   not   a   necessary   party   to   the  bill. 
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499*    FttMBil  StprtttnutiTt.  —  See  note  2. 
499.    2.  Who  Hay  Mftintatw  Bnit  — ^.  Third  Person  for 
Whose  Benefit  Contract  Was  Made.  —  See  note  3. 
437.    e.  Assignees — AMigB6e  of  y«ndM.  —  See  note  i. 
498.   /.  Personal  Representatives,  Heirs,  and  Devi- 

SEES  — Htin  or  BoriMOt  of  Yondoo.  —  See  note  I. 

.    4SO.    3.  Against  Whom  Suit  Maintained — Alioaao  of  Yondor.— 
See  note  4^ 

4S4.    vn.  Bill,  Pbtitiov,  ob  Complaiht  —  1.  In  OeneraL  — 
See  notes  3,  4. 

43S«    Oljootlon'  for  Wut  of  Iqiilty.  —  See  note  2. 

8.  Deflniteneu  and  Certainty.  —  See  notes  3,  4. 

430.    S.  Knlti&rionfneM.  —  See  note  2.  * 

437.  4  Partienlar  AYerments  —  a.  Name  and  Description 
OF  Parties.  —  See  note  3. 

438.  b.  As  TO  Equity  Jurisdiction  —  eenormi  Bni*.  —  See 
notes  I,  2,  3. 


Grafton  Dolomite  Stone  Co.  v.  St. 
Loujs,  etc.,  R.  Co.,  199  111.  458. 

499.    a.   Cabe  v.  Healy,  138  Cal.  81. 

4M«  S.  Rhoades  v.  Schwartz, 
(Supm.  Ct.  Spec  T.)  41  Misc.  (N.  Y.) 
648 ;  School  Dist.  v.  Enterprise  Natural 
Gas  Co.,  18  Pa.  Super.  Ct.  73.  See  also 
Wait  V,  Wilson,  86  N.  Y.  App.  Div. 
485. 

497.  1.  Hosldns  v.  Dougherty,  29 
Tex.  Civ.  App.  318. 

498.  1.  Hadden  v.  Thompson,  118 
Ga.  207.  See  also  Rhoades  v.  Schwartz, 
(Supm.  Ct  Spec.  T.)  41  Misc.  (N.  Y.) 
648. 

490*  4.  Hadaway  v.  Smedley,*  1x9 
Ga.  264 ;  Fowler  v.  Fowler,  204  111.  82 ; 
Forthman  v.  Deters,  ao6  111.  159;  Cran- 
well  V.  Clinton  Realty  Co.,  (N.  J.  1904) 
58  Atl.  Rep.  X030;  Veeder  v.  Horst- 
mann,  85  N.  Y.  App.  Div.  154;  Inter- 
national   Paper   Co.   v.   Hudson   River 


is  made  for  the  first  time  on  appeal 
from  a  default  judgment  in  the  plain- 
tiff's favor,  the  complaint  will  be  held 
to  be  sufficient  if  by  any  reasonable 
inference  or  intendment  the  conclusion 
follows  that  it  states  a  cause  of  action. 
Halvorsen  v.  Orinoco  Min.  Co.,  89 
Minn.  470. 

8.  Westbrook  v.  Hayes,  137  Ala.  572; 
Patterson  v.  Farmington  St  R.  Co.,  76 
Conn.  628;  Burke  v.  Mead,  159  Ind. 
252;  Brehm  v.  Sperry,  92  Md.  378; 
Crawford  v.  Lillibridge,  89  Minn.  276; 
Fisher  v,  Buchanan,  (Neb.  1901)  96  N. 
W.  Rep.  339;  Barrett  v.  Schleich,  37 
Oregon  613;  Romano  v.  Di  Cola,  24  R. 
I.  239. 

4.  Burke  v.  Mead,  159  Ind.  252; 
O'Connor  v.  Jackson,  23  Wash.  224. 

436.  a.  Langhead  v.  Beale,  24  Pa. 
Co.  Ct.  465. 

437,  S.  LaadOoBtraet  —  DedgnatioB 


Water  Power  Co.,  92  N.  Y.  App.  Div.    of  Pnrehaitr.  —  A  petition  for  the  specific 


56;  Hunter  v.  Coe,  12  N.  Dak.  505; 
Payne  v.  Melton,  (S.  Car.  1904)  48  S. 
£.  Rep.  277;  Frank  v.  Stratford-Han- 
cock,    (Wyo.     1904)     77     Pac.     Rep. 

X34- 

434,  8.  Rosenour  v,  Rosenour,  47 
W.  Va.  554. 

Dixon  tr.  Dixon,  92  Md.  432;  Solt 
V.  Anderson,  62  Neb.  153;  David  v. 
Balmat,  90  N.  Y.  App.  Div.  529 ;  Milam 
V.  Gordon,  29  Tex.  Civ.  App.  4x5 ;  Gam- 
mon V,  Bunnell,  22  Utah  421. 

435«  S.  Time  and  Form  of  Oljeetion. 
—  Where  the  objection  that  the  com- 
plaint does  not  state  a  cause  of  action 


performance  of  a  contract  to  convey 
land  sufficiently  shows  who  was  the 
purchaser  where  that  fact  is  apparent 
from  a  letter  made  an  exhibit  to  the 
petition.  Brainard  v,  Jordan,  (Tex. 
Civ.  App.  190X)  60  S.  W.  Rep.  784. 

438*  1.  Bateman  v,  Straus,  86  N. 
Y.  App.  Div.  540;  International  Paper 
Co.  V.  Hudson  River  Water  Power  Co., 
92  N.  Y.  App.  Div.  56;  Gilbert  v.  Bun- 
nell, 92  N.  Y.  App.  Div.  284;  Langford 
If.  Taylor,  99  Va.  577. 

9.  See  Anderson  v,   Olsen,   188   111. 

502. 

8.  Dorman  v.  McDonald,  (Fla.  1904) 
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438.     ContTMU  for  Bale  of  Boalty.  —  See  note  4. 
YaIuo  of  Salqoet-nAttor.  —  See  note  5. 

4S9.    c.  As   TO  Contract  — (i)  Execution  of  Contract  — 
(ft)  In  eoatni.  —  See  note  2. 

440.  See  note  i. 

(b)  By  Agont  —  Avominit  of  BftUflofttloii.  —  See  note  5. 
(2)  Terms  of  Contract  —  (a)  In  Oonoral.  —  See  note  6. 

441.  See  notes  i,  2,  3,  5. 

443.  (b)  Varianoe.  —  See  note  3. 

444.  See  note  2. 

44jS.    f4^  Validity  of  Contract.  —  See  note  3.  I 

(5)  Consideration. — See  note  5. 
446.    See  note  i. 

448,  (6)  Statute  of  Frauds.  —  See  note  i. 

449.  e.  As  TO  Description  of   Property  —  VtooMttr  of 

Doioription.  —  See  note  5. 

Bni&eieaej  of  DoMription.  —  See  note  6. 


36  So.  Rep.  $2  \  Kennedy  v.  Thompaon, 
97  N.  Y.  App.  Div.  396. 

Contraeti  for  Sale  of  Pononalty.  — 
Anderson  v.  Olsen,  188  111.  502. 

Stocks  and  Bonds.  —  Moulton  v.  War- 
ren Mfg.  Co.,  81  Minn.  259. 

439.  4.  Christiansen  v.  Aldrich, 
(Mont.  1904)  76  Pac.  Rep.  1007. 

5.  Brainard  v,  Jordan,  (Tex.  Civ. 
App.  1 901)  60  S.  W.  Rep.  784. 

439.  2.  Stiles  v.  Cain,  134  Cal. 
170;  Hall  V.  Gilman,  77  N.  Y.  App. 
Div.  458;  International  Paper  Co.  v. 
Hudson  River  Water  Power  Co.,  92  N. 
Y.  App.  Div.  56. 


Whoro  Ckmtnot  AUo^od  la  Vaoortain. 
—  Pressed  Steel  Car  (Jo.  v.  Hansen,  128 
Fed.  Rep.  444. 

6.  Stiles  V.  Cnin,  134  Cal.  170;  Brain- 
ard V.  Jordan,  (Tex.  dr.  App.  1901)  60 
S.  W.  Rep.  784. 

449*  8.  Levandowski  v,  Althouse, 
(Mich.  1904)  99  N.  W.  Rep.  786,  11  De> 
troit  Leg.  N.  127. 

444.  8.  YarUnoo  Botwoon  Bill  and 
Aniwor.  —  Where  the  bill  alleged  a  cer- 
tain agreement  and  the  answer  set  forth 
a  reservation  in  the  agreement  and 
proved  that  the  true  agreement  between 
the  parties  was  the  contract  alleged  by 


440.    1.  "  Sntored   Into."  —  In  Hall  the  plaintiff  as  modified  by  the  reserva- 

V.  Gilman,  77  N.  Y.  App.  Div.  458,  it  tion,  the  court  decreed  the  specific  per- 

was  held  that  where  the  plaintiff  did  formance  of  the  contract  as  thus  a(scer- 

not  expressly  allege  that  she  accepted  tained  and  established.     Norfolk,  etc. 


an  agreement  by  a  decedent  to  leave  to 
her  all  his  property  if  she  should  live 
wHh  him  as  a  daughter,  and  that  she 
remained  with  the  decedent  pursuant 
thereto,  but  did  aver  that  the  decedent 
'*  entered  into  "  the  agreement  with  her 
and  that  she  fully  performed  it  on  her 
part,  the  complaint  was  good. 

5.  See  Selover  v.  Isle  Harbor  Land 
Co.,  91  Minn.  451. 

6.  Burke  v.  Mead,  159  Ind.  252;  Hall 
V.  Gilman,  77  N.  Y.  App.  Div.  458. 

441.  1.  Stiles  V,  Cain,  134  Cal.  170; 
Fleishman  v.  Woods,  135  Cal.  356 ;  Hall 
V.  Gilman,  77  N.  Y.  App.  Div.  458. 

8.  Burke  v.  Mead,  159  Ind.  252. 

8.  Burke  v.  Mead,  159  Ind.  25a; 
Baumhoff  v.  Oklahoma  City  Electric, 
etc.,  Co.,  (Okla.  1904)  77  Pac.  Rep.  40. 


R.  Co.  V.  McGarry,  52  W.  Va.  547. 

44d.  8.  See  West  v.  Gark,  28  Tex. 
Civ.  App.  I. 

5.  Stiles  V.  Cain,  134  Cal.  170.  See 
also  Fleishman  v.  Woods,  135  Cal.  256. 

440.  1.  Pattillo  V.  Jones,  1x3  Ga. 
330. 

449.  1.  Barrett  v.  Schleich,37  Ore- 
gon 613. 

449.  6.  Rodman  v.  Robinson,  134 
N.  Car.  503. 

The  Valno  of  the  land  need  not  be  al- 
leged. Brainard  v.  Jordan,  (Tex.  Gt. 
App.  1 901)  60  S.  W.  Rep.  784. 

6.  Harper  v.  Kellar,  no  (ja.  420. 
Bnffloioney  of  Dooeriptlon. —  Where  the 

petition  alleges  the  county  and  state  in 
which  the  land  is  situated,  the  fact  that 
the    contract    fails    to,    show    in    what 
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451.   ^.  As  TO  Defendant's  Title.  —  See  note  7. 

4A9.    h.  As  TO  Performance  or  Tender  by  Plaintiff 

—  AyermtAt  of  PcrfonnABOt.  —  See  notes  $9  6* 

4jlS.    See  notes  i,  2. 

454.  See  note  2. 

ATtnamt  of  Toadir.  —  See  note  3. 

455.  See  note  i. 

4tS6.     AllogAUonj  of  Oononl  Ohtnotar.  —  See  note  I. 

461.    6.  Prayor  for  Belie!  —  See  notes  3,  4,  5. 
463«    See  note  i. 

8.  Yarianoe.  —  See  note  5. 
463.    9.  Amendmente.  —  See  note  i. 

464«     Ghanfing  SquiUblo  into  Logal  Aotlon,  —  See  note  5. 

10.  Crofi-bill  or  CroM-complaiiit  for  Speoifio  Performaaoe. 

—  See  note  6. 


county  the  land  is  situated  is  not  ma- 
terial, since  parol  evidence  is  admissible 
to  apply  the  descriptive  recitals  to  the 
subject-matter  of  the  contract.  Brain- 
ard  V.  Jordan,  (Tex.  Civ.  App.  1901) 
60  S.  W.  Rep.  784- 

A  Description  by  Reference  to  other 
instruments  containing  a  good  descrip- 
tion is  valid.  Tyler  Bldg.,  etc.,  Assoc. 
If.  Forse,  (Tex.  Civ.  App.  1900)  59  S. 
W.  Rep.  818. 

451.  7.  Hankie  v,  Denison,  34 
Wash.  51. 

4ft9.  6.  Elsbury  v.  ShuU,  32  Ind. 
App.  556;  Rhoades  v.  Crozier,  (Tenn. 
Ch.  1900)  59  S.  W.  Rep.  211;  Dickey 
V.  Pugh,  no  Wis.  400;  Slaughter  v. 
La  Compagnie  Francaise,  etc.,  113  Fed. 
Rep.  21. 

a.  Burke  v.  Mead,  159  Ind.  252; 
Lloyd  V.  O'Rear,  59  S.  W.  Rep.  483, 
22  Ky.  L.  Rep.  1000;  Hall  v.  Gilman, 


App.  409 ;  Dorr  v.  Alf ord,  i  x  x  Iowa  278 ; 
Rosenour  v,  Rosenour,  47  W.  Va.  554. 

i,  Kent  V.  Dean,  128  Ala.  600. 

Coots  Whoro  Bpooiilo  Poif ormaiuw  Bo- 
fusod.  —  It  has  been  held  that  a  prayer 
for  general  relief  in  a  complaint  in 
an  action  for  specific  performance  is 
broad  enough  to  permit  the  granting  of 
costs  to  the  plaintiff  where  specific  per- 
formance was  impossible.  Saunders  v. 
King,  119  Iowa  291. 

6.  West  V.  Qark,  28  Tex.  Gv.  App.  i. 

469.  1.  International  Paper  Co.  v, 
Hudson  River  Water  Power  Co.,  92  N. 
Y.  App.  Div.  56  [citing  20  Encyc.  of 
Pl.  and  Pr.  46 1',  462] ;  Glos  v.  Wilson, 
198  111.  44. 

5.  Meshew  v,  Southworth,  133  Mich. 
33S,  xo  Detroit  Leg.  N.  199;  Bond  v. 
Bond,  175  Mo.  X12;  McCully  v.  Mc- 
Lean, 48  W.  Va.  625. 

463.    L  Amondmont  Fonndod  on  Dif- 


77  N.  Y.  App.   Div.  458 ;    Kulberg  v.    ftront  Matos  of  Faoti.  —  While  a  bill  not 


Georgia,  xo  N.  Dak.  46X ;  O'Connor  v. 
Jackson,  23  Wash.  224. 

453*     L  Burke  v.  Mead,  X59  Ind.  252. 

8.  Farmer  v.  Sellers,  137  Ala.  112  \ 
Burke  v.  Mead,  X59  Ind.  252. 

454.  S.  Harris  v,  Greenleaf,  79  S. 
W.  Rep.  267,  25  Ky.  L.  Rep.  1940. 

8.  Harris  v.  Greenleaf,  79  S.  W.  Rep. 
267,  25  Ky.  L.  Rep.  1940;  Chicora 
Fertilizer  Co.  v,  Dunan,  91  Md.  144; 
Fisher  v,  Buchanan,  (Neb.  1901)  96  N. 
W.  Rep.  339. 

45ft.  1.  Christiansen  v.  Aldrich, 
(Mont.  1904)  76  Pac.  Rep.  1007,  citing 
JO  Encyc.  of  Pl.  and  Pr.  455. 

45^  1.  Burke  v.  Mead,  159  Ind. 
252. 

461.    8.   Steele  v*   Steele,   ixa   111. 


originally  framed  in  the  alternative  may 
by  amendment  be  converted  into  one  of 
that  character,  this  does  not  authorize 
the  introduction  into  the  matter  of  the 
bill,  by  amendment,  of  inconsistent 
claims  to  relief,  founded  on  different 
states  of  facts,  either  of  which,  if  true, 
would  have  entitled  the  plaintiffs  to  re- 
lief of  a  wholly  different  character,  and 
against  different  parties,  occupying 
wholly  different  relations  to  the  plain- 
tiffs and  to  the  property  sought  to  be 
affected  by  the  decree  prayed  for.  Prehm 
V.  Porter,  165  Mo.  X15. 

4M.  6.  Gillis  V,  Arringdale,  135  N. 
Car.  295. 

6.  See  Fleishman  v.  Woods,  135  Od. 
256. 
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407.    IX.  Plea  ob  Avswbe  —  1.  Particular  D^Cnum  —  a.  De- 
nial OF  Contract.  —  See  note  4. 

b.  Different  Contract.  —  See  note  6. 
470*    i.  Fraud.  —  See  note  4. 

/.  Rescission.  —  See  note  5. 
479.    /.  Want  of  Equity.  —  See  note  4. 
474.    X  IvTEBLOOiTTOEY  PBOCSSBives  —  1.  Boforenoe  —  To  At- 
otttaln  Tifto.  —  See  note  i . 

477.  XI  HBAEnre  ob  Tbial— 1.  By  Ciourt  or  Jury.  — See 
notes  I,  2. 

478.  XU  Deobsb  —  1.  Nature    of    Belief  Granted  —  a.  In 
General  —  Bmtm  Xovldod  to  suit  OlreiuiiitaaoM.  —  See  note  5. 

479.  See  notes  1,  2,  3. 

Botaining  Jurisdietioii  to  Do  Comploto  Bqnity.  —  See  note  4. 
480«     Boformatioii  or  Altoration  of  lastnunontt.  —  See  note  5- 

483.    b.  Damages  in  Lieu  of  Specific  Performance  — 
(i>  Jurisdiction  to  Award,  —  Sec  notes  i,  2. 
48S«    See  note  i. 


467*  4.  Staten  v.  Hammer,  (Iowa 
1903)  96  N.  W.  Rep.  964. 

e.  See  Dixon  v,  Dixon,  9a  Md.  43a. 

470.  4.  Rodman  v.  Robinson,  134 
N.  Car.  503,  holding  that  an  allegation 
that  the  defendant  made  a  bad  trade, 
there  being  no  fraud  or  mistake  alleged, 
does  not  exempt  him  from  specific  per- 
formance. 

6.  Whon  Diuniisal  Is  Error.  —  Where 
the  plaintiff  alleges  performance  of  a 
contract  on  his  part  and  the  defendant 
in  his  answer  admits  that  he  has  at- 
tempted to  rescind  the  contract  on  the 
ground  of  the  plaintiff's  nonperform- 
ance, an  issue  is  raised,  and  it  is  error 
to  dismiss  the  complaint  on  the  plead- 
ings. St.  Regis  Paper  Co.  v.  Santa 
Qara  Lumber  Co.,  173  N.  Y.  149. 

479.  4.  See  Le  Vie  v.  Fenlon, 
(Supm.  Ct«  Spec.  T.)  39  Misc.  (N.  Y.) 
265. 

474.  1.  See  Carroll  v*  Tomlinson, 
19 J  111.  398,  holding  that  where  after 
taking  the  evidence  of  the  parties  the 
court  found  that  there  was  nothing 
further  to  be  done  but  to  coni|)ute  in- 
terest and  a  few  payments  on  a  bond 
and  the  amount  paid  to  redeem  from 
a  tax  sale,  it  was  not  error  to  refuse 
to  refer  the  cause  to  a  master  in 
chancery  to  state  an  account,  as  there 
was  no  such  general  account  as  re- 
quired a  reference. 

477.  1.  Ho  Bight  to  Jury  Trial.  — 
Shapira  v,  D'Arcy,  x8o  Mass.  377. 

|.  Imo  Ottt  of  Chuwcry.  —  Lewis  cr. 


North,  tz  Neb.  55a.  And  see,  under 
constitutional  provisions  in  North  Caro- 
lina, Whitted  V.  Fuquay,  127  N.  Car. 
68;  Price  v.  Price,  133  N.  Car.  494; 
Boles  V.  Caudle,  133  N.  Car.  538. 

478.  5.  Kent  V.  Dean,  za8  Ala.  600; 
Dixon  V,  Dixon,  92  Md.  432;  Brehm  v. 
Sperry,  92  Md.  378. 

470«  1.  Ryon  v.  Loveless,  (N.  J. 
1902)  51  Atl.  Rep.  1094;  Ryan  v.  Love- 
less, (N.  J.  1903)  54  Atl.  Rep.  1125. 

8.  Cornell  v.  Rodabaugh,  117  Iowa 
287 ;  Snow  V.  Monk,  81  N.  Y.  App.  Div. 
206 ;  Block  V,  Donovan,  (N.  Dak.  1903) 
99  N.  W.  Rep.  72. 

8.  Summers  v.  Wortham,  63  S.  W. 
Rep.  436,  23  Ky.  L.  Rep.  571. 

4.  McCutcheon  v.  Rawleigh,  76  S. 
W.  Rep.  50,  25  Ky.  L.  Rep.  549; 
Qay  r.  Mayer,  183  Mo.  150;  Lyle  v, 
Addicks,  62  N.  J.  Eq.  123;  Melick  v. 
Cross,  62  N.  J.  Eq.  545;  Rankin  v, 
Hammond,  25  Pa.  Co.  Ct.  45;  Latimer 
V.  Marchbanks,  57  S.  Car.  267. 

480.  6.  Levy  v.  Hill,  50  N.  Y.  App. 
Div.  294. 

489.  1.  Cornell  v.  Rodabaugh,  117 
Iowa  287;  Huffman  v.  Bradshaw,  30 
Pittsb.  Leg.  J.  N.  S.  (Pa.)  367. 

8.  Koehler  v.  Brady,  87  N.  Y.  App. 
Div.  326. 

483.  1.  Parson  v.  Fogg,  205  111. 
326;  Lyle  V.  Addicks,  62  N.  J.  Eq.  123; 
Snow  r.  Monk,  8x  N.  Y.  App.  Div.  206; 
McAllister  v.  Harman,  10  x  Va.  17;  Al- 
toona  Electrical,  etc.,  Co.  tr.  Kittanning, 
etc.,  R.  Co.,  126  Fed.  Rep.  559. 
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48S.     Powtr  laflidmUl  and  Aneillary.  —  See  note  2. 
484.     See  note  i. 

(2^  Discretion  of  Court.  —  See  note  4- 

489.  (3)  When  Granted  or  Refused — lasUUty  to 
See  notes  i,  2. 

487,    See  note  i. 

489.     WftlTer  of  Spoolilo  Porformoaoo.  —  See  note  I. 

490.  c.  Damages  in  Addition  to  Specific  Perform- 

ANCE.  —  See  note  i. 

491.     Compomation  for  Bonta  and  ProilU.  —  See  note  I. 
Oompoiuation  for  DofloloBoy.  —  See  notes  2,  3,  4. 
409.     Oomponiation  for  Ineumbraiioaf.  —  See  note  I. 

Compomation  for    Wife's  Boftual  to   Join   in    OoaTfjaaoo.  —  See 
note  2. 
49S. 
494. 


See  note  i. 

d.  Other  Relief  on  Denial  of  Specific    Per- 
formance —  Botnm  of  Oouidoration.  —  See  notes  I,  2. 
49iS«     Lion  for  Roimbnnomont.  —  See  note  I. 


483*  S.  Schorr  v.  Gewirz,  (Supm. 
Ct.  Spec.  T.)  39  Misc.  (N.  Y.)  186. 

494.  1.  Brehm  v.  Sperry,  92  Md. 
378;  Park  V,  Minneapolis,  etc.,  R.  Co., 
X14  Wis.  347* 

4.  Park  r.  Minneapolis,  etc.,  R.  Co., 
114  Wis.  347. 

485.  1.  Maris  v.  Masters,  31  Ind. 
App.  235  ;  Cornell  v.  Rodabaugh,  117  Iowa 
287;  Ormsby  v.  Graham,  123  Iowa  202; 
Schorr  v.  Gewirz,  (Supm.  Ct.  Spec.  T.) 
39  Misc.  (N.  Y.)  186;  Rankin  v.  Ham- 
mond, 25  Pa.  Co.  Ct.  45;  Huffman  v. 
Bradshaw,  30  Pittsb.  Leg.  J.  N.  S.  (Pa.) 

367. 

Whoro  Wlfo  BoftuM  to  Convoy  Hor 
]>owor«  —  Huffman  v.  Bradshaw,  17  Pa. 
Super.  Ct.  205. 

8.  Schorr  v.  Gewirz,  (Supm.  Ct.  Spec. 
T.)  39  Misc.  (N.  Y.)  186. 

487,  1.  Tarson  v.  Fogg,  205  111. 
326;  Saunders  v.  King,  1x9  Iowa  291; 
Ormsby  v.  Graham,  123  Iowa  202;  Ker- 
lin  V.  Knipp,  207  Pa.  St.  649;  Jones  v. 
Tunis,  99  Va.  220,  3  Va.  Sup.  Ct.  140. 

489.  1.  Sleotlon  to  Take  Beoreo  for 
Dnmagot.  —  See  Hoskins  v,  Dougherty, 
29  Tex.  Civ.  App.  318. 

490.  1.  Whon  Proper  and  Keoesiary. 
—  Milmoe  v.  Murphy,  (N.  J.  1903)  56 
Atl.  Rep.  292. 

491  •  !•  Latimer  v.  Marchbanks,  57 
S.  Car.  267 ;  Gira  v,  Harris,  14  S.  Dak. 

537. 

9.  Cowan  v,  Kane,  211  111.  572;  Town- 
send  V.  Blanchard,  117  Iowa  36;  Low 
V.    Low,    177    Mass.    306;    Capstick  v. 


Crane,    (N.    J.    1904)    57    AtL    Rep. 

1045. 

8.  Murray  v,  Nickerson,  90  Minn. 
197,  citing  20  Encyc.  op  Pl.  and  Pr. 

491. 

4.  Brehm  v.  Sperry,  92  Md.  378 ;  Low 
V,  Low,  177  Mass.  306. 

49d«  1.  Townsend  cr«  Blanchard, 
117  Iowa  36;  Saunders  v.  King,  1x9 
Iowa  291. 

8.  Cowan  v.  Kane,  2x1  111.  572;  Maris 
V.  Masters,  31  Ind.  App.  235 ;  Townsend 
V.  Blanchard,  117  Iowa  36;  Donaldson 
V.  Smith,  122  Iowa  388;  Bradford  v. 
Smith,  123  Iowa  41 ;  McCormick  v. 
Stephany,  61  N.  J.  £q.  208;  People's 
Sav.  Bank  Co.  v,  Parisette,  68  Ohio  St 
450;  Payne  v.  Melton,  (S.  Car.  1904) 
48  S.  E.  Rep.  277. 

Bemltting  Porehaier  to  Aetion  at  law. 

—  Ebert  v.  Arends,  190  111.  221,  foUow- 
ing  Humphrey  v.  Clement,  44  111.  299, 
stated  in  the  original  note. 

493.  1.  Frand  or  Bad  Faith  Keoenary. 

—  McCormick  v,  Stephany,  61  N.  J.  Eq. 
208;  Huffman  v.  Bradshaw,  17  Pa. 
Super.  Ct.  205. 

494.  1.  Bogard  v.  Turner,  63  S.  W. 
Rep.  426,  23  Ky.  L.  Rep.  625;  Faraday 
Coal,  etc.,  Co.  v,  Owens,  (Ky.  1904)  80 
S.  W.  Rep.  1 171;  Clay  v.  Mayer,  183 
Mo.  150. 

2.  Maris  V.  Masters,  31  Ind.  App. 
235. 

495.  1.  Bogard  v.  Turner,  63  S.  W. 
Rep.  426,  23  Ky.  L.  Rep.  625;  McAllis- 
ter V.  Harman,  lox  Va.  17. 
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495. 
496. 

See  note 
497. 
499. 

ffOO. 

501. 

504. 

See  note 
506. 

note  I. 

General. 
507. 
508. 
509. 
510. 


AllowftnM  for  ImproTemmts.  —  See  note  2. 

2.  AffirmatiYe  Belief  to  Defendant— a.  IN  Generau  — 

5- 

Pftym«nt  by  PUintili:  —  See  note  I. 
BoMlMion  of  Oontraet.  —  See  note  $• 
BoooTory  of  Comidoration.  —  See  note  6. 
Allowuioa  for  ImpicoTomonts.  —  See  note  I. 

b.  Imposition  of  Terms  on  Plaintiff.  —  See  note  $• 
See  note  2. 
See  note  2. 

3.  Porm  and  Bnfficiener — a.  In  General — XmtwOiij.  — 

2. 

b.  Alternative  and  Conditional  Decrees.  —  See 

c.  Conformity  to  Pleadings  and  Proof  — (i)  In 

—  See  note  6. 
See  notes  i,  3. 

Gonftomity  to  ContrMt  —  See  note  3* 
See  notes  i,  3. 
See  notes  2,  3. 


495.  8.  Bogard  v.  Turner,  63  S.  W. 
Rep.  426,  23  Ky.  L.  Rep.  625;  McAllis- 
ter V,  Harman,  loi  Va.  17.  See  also 
Kelly  V.  Johnson,  135  N.  Car.  647. 

496*  5.  Mead  v.  Martens,  i6j  N. 
Y.  626. 

4m.  1.  Mead  v.  Martens,  162  N. 
Y.  626. 

Whon  GonToyaooo  of  Dower  Interost 
Impoiiiblo.  —  A  plaintiff  may  retain  a 
part  of  die  purchase  price  where  it  is 
impossible  for  the  defendant's  wife  to 
convey  her  dower  interest  in  land  the 
conveyance  of  which  is  specifically  en- 
forced.    Bradford  v.  Smith,   123  Iowa 

41. 

499.  5.  International  Paper  Co.  v. 
Hudson  River  Water  Power  Co.,  92  N. 
Y.  App.  Div.  56,  quoting  20  Encyc.  of 
Pl.  and  Pr.  499. 

6.  Wold  V,  Newgaard,  123  Iowa  233. 

500*  1.  King  V.  Raab,  123  Iowa 
632;  Hunter  v.  Coe^  X2  N.  Dak.  505. 

5.  King  V.  Raab,  123  Iowa  632. 

601.  8.  King  v,  Raab,  123  Iowa 
632. 

M%.  S.  Intereot  —  Conover  v, 
Wright,  9  Pa.  Dist.  688. 

Whon  Intorest  I>enlad.  —  It  has  been 
held  that  where  the  plaintiff  was  al- 
lowed to  keep  part  of  the  purchase 
money  to  reimburse  him  'for  the  failure 
of  the  defendant's  wife  to  convey  her 
interest  in  certain  property,  such  money 


to  be  paid  over  to  the  defendant  if  he 
outlived  his  wife,  the  defendant  is  not 
entitled  to  interest  on  the  amount  thus 
retained  by  plaintiff.  Bradford  v. 
Smith,  123  Iowa  41. 

504.  S.  Block  V,  Donovan,  (N. 
Dak.  1903)  99  N.  W.  Rep.  72,  citing 
20  Encyc.  op  Pl.  and  Pr.  504. 

506.  1.  Fanny  Rawlings  Min.  Co. 
V,  Tribe,  29  Colo.  302. 

6.  Quarg  v.  Scher,  136  Cal.  406; 
Fanny  Rawlings  Min.  Co.  v.  Tribe,  29 
Colo.  302;  Halvorsen  v.  Orinoco  Min. 
Co.,  89  Minn.  470 ;  Krepp  v,  St.  Louis, 
etc.,  R.  Co.,  99  Mo.  App.  94. 

607.  1.  Quarg  v.  Scher,  136  CaL 
406;  Deeds  v.  Stephens,  8  Idaho  514; 
Levandowski  cr.  Althouse,  (Mich.  1904) 
99  N.  W.  Rep.  786,  II  Detroit  Leg.  N. 
127;  Banks  v.  Weaver,  (N.  J.  1901)  48 
Atl.  Rep.  515;  Rosenour  v.  Rosenour, 

47  W.  Va.  554;   McCully  v,  McLean, 

48  W.  Va.  625.  See  also  Barrett  v. 
Schleich,  37  Oregon  613. 

S.  Warner  v,  Schweitzer,  $6  N.  Y. 
App.  Div.  623 ;  Holt  v.  Mc Williams,  21 
Pa.  Super.  Ct.  137. 

606*  8.  Johnston  v.  Long  Island 
Invest.,  etc.,  Co.,  85  N.  Y.  App.  Div.  60. 

509.  1.  Lloyd  v.  O'Rear,  59  S.  W. 
Rep.  483,  22  Ky.  L.  Rep.  1000. 

S.  See  Johnston  v.  Long  Island  In- 
vest., etc.,  Co.,  8s  N.  Y.  App.  Div.  60. 

510*    8.  Deoroo   fox   Lan  than  Ooa- 
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511. 

519. 

513. 

514. 

517. 

518. 
note  2. 

519. 

591. 

599. 
See  note 

593. 

594. 

595. 


Deone  Agalnit  Wife  of  Ytndor.  —  See  note  I. 
Deoree  Against  Stmigen  to  Suit.  —  See  note  2. 
(2)  Prayer  far  Relief.  —  See  note  2. 
See  note  2. 
See  note  i. 

7.  Performanoe  of  Decree. —  See  note  i. 

8.  Enforcement  of  Decree  —  PMiiag  Titlo  by  Dtoee.  —  See 

Enforoomont  bj  Sxeoation.  —  See  note  I. 

9.  Dismissal  —  ^.  Without  Prejudice. —See  note  i. 

XIV.  AppELLATS    Review  —  Findings  of  Uw  and  Ptot.  — 

5. 

XV.  COBTB  —  Disorotion  of  Ooort.  —  See  note  6. 
See  note  i. 

Deeros  Without  Costs.  —  See  note  6. 


InMSt  Calls  For — lUnstrations.  —  Where 
land  contracted  to  be  conveyed  includes 
a  family  homestead,  equity  may  compel 
specific  performance  as  to  that  part  of 
the  land  not  embraced  within  the  home- 
stead. Teske  v.  Dittbemer,  (Neb.  1903) 
98  N.  W.  Rep.  57. 

610.  8.  Latimer  v,  Marchbanks,  57 
S.  Car.  "267. 

511.  1.  McCormick  v.  Stephany,  61 
N.  J.  £q.  208;  Camden,  etc.,  R.  Co.  v. 
Adams,  62  N.  J.  £q.  656.  See  also 
Maris  v.  Masters,  31  Ind.  App.  235; 
Peoples'  Sav.  Bank  Co.  v.  Parisette,  68 
Ohio  St.  450. 

8.  See  Maris  v.  Masters,  31  Ind.  App. 

235- 

Ordoiing  Wifo  to  Eeloaso  Dowsr. — 
Rodman  v,  Robinson,  134  N.  Car.  503. 

513,  8.  Kent  v.  Dean,  128  Ala. 
600. 

513.  9.  McCormick  v,  Stephany,  61 
N.  J.  Eq.  208. 

514.  1.  Giough  V.  Williamson,  62 
N.  J.  Eq.  526. 

617.    1.  Gonstruetlon  of  Tenns.  —  In 


Home  V.  Rodgers,  113  Ga.  224,  the 
words  "  a  good  and  sufficient  warranty 
deed  in  fee  simple "  in  a  decree  pro- 
viding that  the  vendor  should  file  such 
deed  with  the  clerk  were  construed  to 
mean  that  the  vendor  was  required  to 
tender  a  good  and  sufficient  title  to  the 
land. 

((1§.  8.  Kelly  v.  Bramblett,  81  S. 
W.  Rep.  249,  26  Ky.  L.  Rep.  167 ;  Brown 
V.  Griswold,  109  Wis.  275.  See  also 
Skinner  v.  Terry,  134  N.  Car.  305. 

519*  1.  Anderson  v.  Wallace  Lum- 
ber, etc.,  Co.,  30  Wash.  147. 

53  !•  1.  Conlon  v.  Mission  of  Im- 
maculate Virgin,  84  N.   Y.  App.  Div. 

507. 

599,  5.  Engberry  v.  Rousseau,  117 
Wis.  52 ;  Covert  v.  Brinkerhoff,  (Supm. 
Ct.  Spec.  T.)  41  Misc.  (N.  Y.)  230. 

593.  6.  Carroll  v.  Tomlinson,  192 
III.  398. 

ff94,  1.  Carroll  v.  Tomlinson,  192 
111.  398. 

535*  6.  Barger  v.  Geiy,  64  N.  J. 
£q.  263. 
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553.  I.  DEFiKiTioir,  Natxtbe,  akd  Object  —  Definition.  —  See 
note  I. 

554.  in.  Necessity  fob  Statement  —  1.  General  Bule  —  Pre- 

■nmption  in  Favor  of  Judgment  in  Abienoe  of  Statement.  —  See  note  3. 

555.  See  notes  i,  2. 

Preenmption  as  to  SnilLoienoy  of  Evidenee  in  Abtenoe  of  Statement.  — 

See  note  3. 

Keoeitary  to  Beview  of  Bnlings  on  Evidenee.  —  See  note  4. 


553.  1.  Oertiileate  of  Clerk  Inenffl- 
eient.  —  State  v.  Wood,  33  Wash.  290. 

M4*  3.  John  A.  Roebling's  Sons 
Co.  V.  Gray,  139  Cal.  607;  O'Neil  v. 
McLennan,  (Cal.  1903)  73  Pac.  Rep. 
576;  Thacker  Wood,  etc.,  Co,  v.  Mal- 
lory,   27    Wash.   670. 

Questions  of  Faet  Cannot  Be  Considered 
without  a  statement.  Lewis  v.  State, 
(Tex.  Crim.  1904)  80  S.  W.  Rep.  621. 

555«  1.  Krueschel  v.  State,  (Te... 
Crim.  1902)  70  S.  W.  Rep.  81. 

2.  Speiglehauer  v.  Stuart,  (Tex.  Civ. 
App.  1901)  62  S.  W.  Rep.  1073;  Cates 
V.  McClure,  27  Tex.  Civ.  App.  459; 
Peterson  v.  State,  (Tex.  Crim.  1902) 
70  S.  W.  Rep.  978;  Wright  v.  State, 
(Tex.  Crim.  1903)  7*  S.  W.  Rep.  847; 
Pierson  v.  Blanton,  (Tex.  Civ.  App. 
1903)  77  S.  W.  Rep.  433;  Altgelt  v. 
Campbell,  (Tex.  Civ.  App.  1904)  78  S. 
W.  Rep.  967;  Raymond  v.  State,  (Tex. 
Crim.  1904)  80  S.  W.  Rep.  1007;  Wil- 
son V,  Aberdeen,  25  Wash.  614;  Car- 
penter V.  Barry,  26  Wash.  255;  Pierce 
V.  Fawcett,  31  Wash.  271. 

S.  Powell  r.  May,  29  Mont.  71 ;  Wil- 
liams V.  State,  (Tex.  Crim.  1900)  59  S. 
W.  Rep.  883;  Hamp  v.  State,  (Tex. 
Crim.  1900)  60  S.  W.  Rep.  45 ;  Ellis  v. 
Mabry,  25  Tex.  Civ.  App.  164 ;  Hender- 
son V,  State,  (Tex.  Crim.  1901)  62  S. 
W.  Rep.  752 ;  Sweet  v.  Lowrey,  26  Tex. 
Civ.  App.  306 ;  Chambers  v.  State,  (Tex. 
Crim.  1 901)  65  S.  W.  Rep.  192;  Ander- 
son V.  Walker,  (Tex.  Civ.  App.  1902) 
67  S.  W.  Rep.  432;  Tarrant  County  v. 
Reed,  28  Tex.  Civ.  App.  425 ;  Sisk  v. 
Joyce,  (Tex.  Civ.  App.  1902)  68  S.  W. 
Rep.  50;  Denton  v.  State,  (Tex.  Crim. 
1902)  70  S.  W.  Rep.  217;  Chapman  v. 


State,  (Tex.  Crim.  1902)  70  S.  W.  Rep. 
544;  Scott  V.  State,  (Tex.  Crim.  1902) 

70  S.  W.  Rep.  744;  Scott  V.  Cox,  30 
Tex.  Civ.  App.  190;  Page  v.  State, 
(Tex.  Crim.  1902)  71  S.  W.  Rep.  286; 
Dennis  v,  Neal,  (Tex.  Civ.  App.  1902) 

71  S.  W.  Rep.  387;  Harkey  v.  State, 
(Tex.  Crim.  1903)  71  S.  W.  Rep.  754; 
Foster  V.  State,  44  Tex.  Crim.  436; 
Corralitos  Co.  v,  Mackay,  31  Tex.  Civ. 
App.  316;  Staling  v.  State,  (Tex.  Crim. 

1903)  73  S.  W.  Rep.  962;  Stuart  v. 
State,  (Tex.  Crim.  1903)  73  S.  W.  Rep. 
963;  Sparks  v.  State,  (Tex.  Crim.  1903) 
74  S.  W.  Rep.  24;  Hickman  v.  State, 
(Tex.  Crim.  1903)  74  S.  W.  Rep.  317; 
Gray  v.  State,  (Tex.  Crim.  1903)  74  S. 
W.  Rep.  552;  Colley  v.  Wood,  (Tex. 
Civ.  App.  1903)  74  S.  W.  Rep.  602; 
Kimble  v.  State,  (Tex.  Crim.  1903)  77 
S.  W.  Rep.  17;  Reed  v.  State,  (Tex. 
Crim.  1904)  79  S.  W.  Rep.  307;  Harris 
V.  State,  (Tex.  Crim.  1904)  79  S.  W. 
Rep.  539 ;  Holmes  v.  State,  (Tex.  Crim. 

1904)  80  S.  W.  Rep.  1 141;  Viescas  v. 
State,  (Tex.  Crim.  1904)  81  S.  W.  Rep. 
292;  Reed  v.  State,  (Tex.  Crim.  1904) 
81  S.  W.  Rep.  308 ;  Stone  v.  McClellan, 
(Tex.  Civ.  App.  1904)  81  S.  W.  Rep. 
751  ;  Sloan  v.  Schumpert,  (Tex.  Civ. 
App.  1904)  81  S.  W.  Rep.  1005. 

Flagrant  Error.  —  In  Peterson  v. 
State,  (Tex.  Crim.  1902)  70  S.  W.  Rep. 
978,  it  was  held  that  where  "  illegal 
testimony  is  of  a  flagrant  character 
and  so  obviously  calculated  to  influence 
the  jury  against  appellant,"  the  case 
will  be  reviewed  in  the  absence  of  a 
statement  of  fact. 

4.  Edwards  v.  Simms,  (Ariz.  1903) 
71  Pac,  Rep.  902;  Springer  v.  Springer, 
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fftSS*     VeoMiary  to  SeTlew  of  Initruetioni.  —  See  note  I . 

Whore  It  If  Objeotod  that  Yerdlot  Ii  Contrary  to  Law  and  Sridoaeo. 
-  See  note  2. 


132  Cal.  xYiii,  64  Pac.  Rep.  470;  Wil- 
liams V.  State,  (Tex.  Crim.  1900)  59  S. 


Sisk  V.  Joyce,   (Tex.  Gv.  App.   1902) 
68  S.  W.  Rep.  50 ;  Green  v,  Tate,  (Tex. 


W.  Rep.  883;  Moore  v.  State,  (Tex.  Civ.  App.  1902)  69  S.  W.  Rep.  486; 
Crim.  1 901)  61  S.  W.  Rep.  487;  Har-  Stateham  v.  State,  (Tex.  Crim,  1902) 
grove  V.  State,  (Tex.  Crim.  1901)  65  69  S.  W.  Rep.  499;  Coleman  v.  State, 
S.  W.  Rep.  1070;  Millard  V.  State,  (Tex.  (Tex.  Crim.  1902)  70  S.  W.  Rep.  19; 
Crim.  1901)  66  S.  W.  Rep.  300;  Thorn     Johnson  v.  State,  (Tex.  Crim.  190a)  70 

S.  W.  Rep.  85 ;  Morton  v.  State,  (Tex. 

Crim.  1902)  70  S.  W.  Rep.  93 ;  Kitchens 


V,  State,  (Tex.  Lrim.  1902)  66  S.  W. 
Rep.  300;  Esser  v.  State,  (Tex.  Crim. 
1902)    66   S.   W.   Rep.   776;   Alexander     v.  State,   (Tex.  Crim.   1902)   70   S.  VV. 


V.  State,  (Tex.  Crim.  1902)  67  S.  W. 
Rep.  319;  Gamer  v.  State,  (Tex.  Crim. 
1902)  70  S.  W.  Rep.  213;  Jones  v. 
State,  (Tex.  Crim.  1902)  70  S.  W.  Rep. 
215 ;  Dennis  v,  Neal,  (Tex.  Civ.  App. 
1902)    71    S.   W.   Rep.   387;   Greene  t>. 


Rep.  95 ;  Denton  v.  State,  (Tex.  Crim. 
1902)  70  S.  W.  Rep.  217;  Fay  v.  State, 
(Tex.  Crim.  1902)  70  S.  W.  Rep.  744; 
Peterson  v.  State,  (Tex.  Crim.  1902)  70 
S.  W.  Rep.  977;  Shutt  V.  State,  (Tex. 
Crim.   1902)   71   S.  W.  Rep.   18;  Page 


State,  (Tex,  Crim.  1903)  7X  S.  W.  Rep.     v.  State,  (Tex.  Crim.   1902)   71    S,  W. 


599;  Renfro  v.  Harris,  (Tex.  Civ.  App. 
1903)  72  S.  W.  Rep.  237 ;  McAnally  v. 
State,  (Tex.  Crim.  1903)  72  S.  W.  Rep. 


Rep.  286 ;  Sausier  v.  State,  (Tex.  Crtni. 
1903)  71  S.  W.  Rep.  597;  Valles  v. 
State,  (Tex.  Crim.  1903)  71  S.  W.  Rep. 


842;    Caddell    v.    State,    (Tex.    Crim.     598;   Ablowich   v.    State,    (Tex.    Crim. 


1903)  73  S.  W.  Rep.  X015;  Galveston, 
etc.,  R.  Co.  V.  Perkins,  (Tex.  Civ.  App. 
1903)    73   S.   W.  Rep.   1067;   Elgin  v. 


1903)  71  S.  W.  Rep.  598;  Foster  v. 
State,  44  Tex.  Crim.  436;  Jackson  v. 
State,  (Tex.  Crim.  1903)  71  S.  W.  Rep. 


State,  (Tex.  Crim.  1903)  77  S.  W.  Rep.     97a;  Chitwood  v.  State,  44  Tex.  Crim. 


225;  Bray  v.  State,  (Tex.  Crim.  1904) 
78  S.  W.  Rep.  345 ;  Harris  v.  State, 
(Tex.  Crim.  1904)  79  S.  W.  Rep.  539; 
Parks  V.  State,  (Tex.  Crim.  1904)  79 
S.  W.  Rep.  542 ;  St.  Louis  Southwestern 
R.  Co.  V.  Burke,  (Tex.  Civ.  App.  1904) 


439;  Renfro  v,  Harris,  (Tex.  Civ.  App. 
1903)  72  S.  W.  Rep.  237 ;  Von  Bocck- 
mann  v.  Loepp,  (Tex.  Civ.  App.  1903) 
73  S.  W.  Rep.  849 ;  Luna  v.  Missouri, 
etc.,  R.  Co.,  (Tex.  Civ.  App.  1903)  73 
S.    W.   Rep,    1061 ;   Galveston,   etc.,   R. 


81    S.   W.   Rep.   774;   Bailey  r.   State,     Co.  v.  Keen,  (Tex.  Civ.  App.  1903)  7Z 


(Tex.  Crim.  1904)  81  S.  W.  Rep.  1208; 
Continental  F.  Assoc,  v.  Stilwell,  26 
Tex.  Civ.  App,  338. 

Whore  Thoro  It  Bill  of  Szooptioni. — 
Lyon  V.  State,  42  Tex.  Crim.  506. 


S.  W.  Rep.  1074;  Sparks  v.  State,  (Tex. 
Crim.  1903)  74  S.  W.  Rep.  24;  Craw- 
ford V.  State,  (Tex.  Crim.  1903)  74  S. 
W.  Rep.  552;  Dean  v.  State,  (Tex. 
Crim.   1903)   74  S.   W.   Rep.  916;   Mc- 


But  a  bill  of  exceptions  cannot  take     Daniel  v.  State,  (Tex.  Crim.   1903)  77 


the  place  of  a  statement  of  fact.    Gates 
V.  McGurc,  27  Tex.  Civ.  App.  459. 

556*  1.  Territory  v.  Flores,  3  Ariz. 
J15;  Galveston,  etc.,  R.  Co.  v.  Johnson, 
24  Tex.  Civ.  App.  180;  Hickenbothem 
V.  State,  (Tex.  Crim.  1901)  60  S.  W. 
Rep.  763;  Washington  v.  State,  (Tex. 
Crim.  1901)  60  S.  W.  Rep.  765;  Tollett 


S.  W.  Rep.  802;  Avocato  v.  Dell'Ara, 
(Tex.  Civ.  App.  1903)  77  S.  W.  Rep. 
47 ;  Parks  v.  State,  (Tex.  Crim.  1904) 
79  S.  W.  Rep.  542;  Viescas  v.  State, 
(Tex.  Crim.  1904)  81  S.  W.  Rep.  292: 
Sampson  v.  State,  (Tex.  Crim.  1904)  78 
S.  W.  Rep.  926. 
Initmotions  Considered  with  Beepect  to 


V,  Sute,  (Tex.  Crim.   1901)   60  S,  W.     Pleadings. —  Galveston,   etc.,    R.   Co.  v 


Rep.  964 ;  Douthitt  v.  State,  (Tex.  Crim. 
1 901)  61  S.  W.  Rep.  404;  Moore  v. 
State,  (Tex.  Crim.  1901)  61  S.  W.  Rep. 


Perkins,    (Tex.  Civ.  App.   1903)   73  S. 
W.  Rep.  1067. 
8.  Halbert  v.  State,  (Tex,  Crim.  1900'^ 


487;   Henderson  v.  State,  (Tex.  Crim.     58  S.  W.  Rep.  1003,  xoo8;  McNeal  v. 


1901)  62  S.  W.  Rep.  752;  Hargrove  v. 
State,  (Tex.  Crim.  1901)  65  S.  W.  Rep. 
1070 ;  Thorn  v.  State,  (Tex.  Crim.  1902) 
66   S.   W.   Rep.  300;   Moore  v.   State, 


State,  (Tex.  Crim.  1901)  60  S.  W.  Rep. 
762;  Cooper  V,  State,  (Tex.  Crim.  190 1) 
60  S.  W.  Rep.  763 ;  Loveioy  v.  Town- 
send,  25  Tex.  Civ.  App.  385 ;  McDaniel 


(Teas.  Crim.  1902)  67  S.  W.  Rep.  102;     v.  SUte,  (Tex,  Crim.  1903)   77  S.  W. 
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ffjSA*     BtftiMl  to  CHrant  ContiBQAnoe.  —  See  note  3. 

Alleged  Error  in  Orormling  Xotion  for  Kow  TriaL  —  See  note  4« 
Srron  Appearing  on  Bocord.  —  See  note  5* 
tStST.    2.  XTse  on  Appeal  of  Statement  on  Motion  for  Hew  Trial — 
tf.  On  Appeal  from  Order  Granting  or  Refusing  New 
Trial.  —  See  note  2. 
Stl8.    b.  On  Appeal  from  Judgment.  —  See  note  i. 

IT.  Bt   Whom    Pbepabed  —  1.  By   Appellant  —  See 
note  2. 

y.  Tixx  OF  Pbbparivg  —  1.  In  GeneraL  —  See  notes  \,  5. 


Rep.  80a;  Bray  v.  State,  (Tex.  Crim. 
1904)  78  S.  W.  Rep,  345;  Glover  v. 
State,  (Tex.  Crim.  1902)  67  S.  W.  Rep. 
Z019;  McFarland  v.  State,  (Tex.  Crim. 

1902)  70  S.  W.  Rep.  31 ;  Pollard  v. 
State,  (Tex.  Crim.  1902)  70  S.  W.  Rep. 
549;    Comett    V,    State,    (Tex.    Crim. 

1903)  71  S.  W.  Rep.  598;  Hightower  r. 
State,  (Tex.  Crim.  1903)  74  S.  W.  Rep. 
913;  Teague  v.  State,  (Tex.  Crim.  1903) 

.  76  S.  W.  Rep.  574. 


V.  State,  (Tex.  Crim.  1904)  79  S.  W. 
Rep.  304;  Bailey  v.  State,  (Tex.  Crim. 
1904)  81  S.  W.  Rep.  1208;  Nelson  v. 
Seattle  Traction  Co.,  25  Wash.  602. 

6.  State  V.  Wharton,  26  Tex.  Ciy. 
App.  2.^2  \  De  Garcia  v.  San  Antonio, 
etc.,  R.  Co.,  (Tex.  Civ.  App.  1903)  tj 
S.  W.  Rep.  275;  Pierce  v,  Fawcett,  31 
Wash.  271 ;  State  v.  Yandell,  34  Wash. 
409. 

Where  Seeord  Containi  Spoeial  Yordiet 


550,    8.   Wrage  v.  State,  (Tex.  Crim.    or  Gonclniioni  of  Faot  and   Law  —  In 


1900)  60  S.W.Rep.  55;  Ramsey  v.  State, 
(Tex.  Crim.  1901)  65  S.  W.  Rep.  187; 
Mays  V,  State,  (Tex.  Crim.  1902)  ^^  S. 
W.  Rep.  109;  Brown  v.  State,  43  Tex. 
Crim.  524 ;  Garner  v.  State,  (Tex.  Crim. 

1902)  70  S.  W.  Rep.  2x3;  Page  v.  State, 
(Tex.  Crim.  1902)  71  S.  W.  Rep.  286; 
Valles  V.  State,  (Tex.  Crim.  1903)  71 
S.  W.  Rep.  598 ;  Foster  v.  State,  44  Tex. 
Crim.  436;  Jackson  v.  State,  (Tex. 
Crim.  1903)  71  S.  W.  Rep.  972;  Chit- 
wood  V.  State,  44  Tex.  Crim.  439 ;  Mc- 
Anally  v.  State,  (Tex.  Crim.  1903)  72 
S.  W.  Rep.  842 ;  Orosco  v.  State,  (Tex. 
Crim.  1903)  yS  S.  W.  Rep.  470;  Elgin 
V.  State,  (Tex.  Crim.  1903)  17  S.  W. 
Rep.  225 ;  Sanchez  v.  State,  (Tex.  Crim. 
1904)  78  S.  W.  Rep.  504;  Sampson  v. 
State,  (Tex.  Crim.  1904)  78  S.  W.  Rep. 
926;    Townsell   v.    State,    (Tex.    Crim. 

1903)  78  S.  W.  Rep.  938. 

4.  Machado  v.  Kinney,  135  Cal.  354; 
Nichols  V.  State,  (Tex.  Crim.  1901)  60 
S.  W.  Rep.  548;  Hargrove  v.  State, 
(Tex.  Crim.  1901)  65  S.  W.  Rep.  1070; 
Stroggins  v.  State,  43  Tex.  Crim.  605 ; 
Henderson  v.  State,  (Tex.  Crim.  1902) 
70  S.  W.  Rep.  88;  Kitchens  v.  State, 
(Tex.  Crim.  1902)  70  S.  W.  Rep.  95; 
Pollard  V.  State,  (Tex.  Crim.  1902)  70 
S.  W.  Rep.  549 ;  Calhoun  v.  State,  (Tex. 
Crim.  1903)  74  S.  W.  Rep.  29 ;  High- 
tower  V,  State,  (Tex.  Crim.  1903)  74 
S.  W.  Rep.  913 ;  Kimble  v.  State,  (Tex. 
Crim.  1903)  TJ  S.  W.  Rep.  17;  Halbert 


Texas,  —  Peters  Shoe  Co.  v.  Murray, 
31  Tex.  Civ.  App.  259;  Pinkard  v.  Wil- 
lis, 28  Tex.  Civ.  App.  198. 

In  IVashington,  —  Fitz  Henry  v.  Mun- 
ter,  33  Wash.  629. 

657*  8.  Vinson  v.  Los  Angeles  Pac. 
R.  Co.,  141  Cal.  151 ;  Conklin  v.  Cullen, 
25  Mont.  214;   Powell  v.  May,  29  Mont  7 1 . 

558*  1.  Kelly  v.  Ntng  Yung  Benev. 
Assoc,  138  Cal.  602;  Vinson  v.  Los 
Angeles  Pac.  R.  Co.,  (Cal.  1903)  72 
Pac.  Rep.  840;  Whalen  v.  Harrison,  26 
Mont.  316. 

8.   Crowley  v.  McDonough,  30  Wash. 

57. 

i.  State  V.  Landes,  26  Wash.  325. 

5.  McAvoy  v.  State,  (Tex.  Crim.  1900) 
58  S.  W.  Rep.  loio;  Kounce  v.  State, 
(Tex.  Crim.  1900)  59  S.  W.  Rep.  268; 
Tollett  V.  State,  (Tex.  Crim.  190 1)  60 
S.  W.  Rep.  964;  Anderson  v.  Walker, 
(Tex.  Civ.  App.  1902)  67  S.  W.  Rep. 
432 ;  Keller  v,  Kettner,  (Tex.  Civ.  App. 
1902)  67  S.  W.  Rep.  907;  Coleman  ». 
State,  (Tex.  Crim.  1902)  70  S.  W.  Rep. 
19 ;  Jamison  v.  State,  (Tex.  Crim.  1902) 
70  S.  W.  Rep.  24;  Krueschel  v.  State, 
(Tex.  Crim.  1902)  70  S.  W.  Rep.  81 ; 
State  V.  Landes,  26  Wash.  325 ;  Zin- 
dorf  V.  Western  American  Co.,  26 
Wash.  695 ;  Wollin  v.  Smith,  27  Wash. 
349 ;  Crowley  v.  McDonough,  30  Wash. 
57  ;  Thomas  v.  Lincoln  County,  32  Wash. 
318;  Jones  V.  Herrick,  33  Wash.  197; 
State  V.  Yandell,  34  Wash.  409. 


885 


SffO^OO 


STA  TEMENT  OF  FACTS 


Vol.  XX. 


5«S9.     See  note  i. 

2.  Ezteniion  of  Time  —  Stotutory  ProTiiion  m  to  Iztoiiaft.  — 
See  note  2. 

Iztonilon  Until  After  Term.  —  See  note  3. 

560,    3.  Ezcoie  for  Failure  to  FUe  Within  Preioribed  Time.  — 

See  note  i. 


M9.    1.    Millard    v.     State,     (Tex. 

Crim.  1901)  66  S.  W.  Rep,  300. 

2.  Stubbs  V.  Landa  Cotton  Oil  Co.,  28 
Tex.  Civ.  App.  56 ;  Wollin  v.  Smith,  27 
Wash.  349 ;  State  v,  Sfiperior  Ct.,  30 
Wash.  43 ;  O'Neile  v.  Ternes,  z^  Wash. 
528. 

Manner  of  Compnting  Time.  —  The 
time  for  filing  a  statement  of  facts  in 
support  of  an  appeal  from  an  irregular 
judgment  begins  to  run  from  the  ruling 
on  the  motion  to  set  aside  the  judg- 
ment, and  not  from  the  date  of  the 
judgment.     State  v.  Huston,  32  Wash. 

154- 

Order  Allowing  Improper  Ezteneion.  — 
Matter  of  Richards,  139  Cal.  jzi 
Thomas  v,  Lincoln  County,  32  Wash. 
318. 

Dating  Back  File  Mark.— Where  it 
appears  that  the  clerk  has  dated  back 
the  file  marks  on  the  statement  of  facts, 
so  that  it  appears  to  have  been  filed 
at  the  proper  time,  the  statement  of 
facts  will  not  be  considered  on  appeal, 
although  the  back-dating  was  done  un- 
der the  order  of  the  trial  judge.  Bull 
V.  San  Antonio,  etc.,  R.  Co.,  (Tex.  Civ. 
App.  1903)  78  S.  W.  Rep.  525. 

8.  Berry  v.  State,  (Tex.  Crim.  1903) 
75  S.  W.  Rep.  858 ;  Zindorf  v.  Western 
American  Co.,  26  Wash.  695 ;  Harpel  v. 
Harpel,  31  Wash.  295. 

Keceseity  for  Order  of  Conrt.  —  Lemon 
V.  Ward,  3  Ariz.  219;  Territory  v, 
Flores,  3  Ariz.  215;  McCulloch  v.  State, 
(Tex.  Crim.  1901)  65  S.  W.  Rep.  94; 
Ramsey  v.  State,  (Tex.  Crim.  1901)  65 
S.  W.  Rep.  187;  Chambers  v.  State, 
(Tex.  Crim.  1901)  65  S.  W.  Rep.  192; 
Leggett  V,  State,  (Tex.  Crim.  1901)  65 
S.  W.  Rep.  S16;  Hollywood  v.  Well- 
hausen,  28  Tex.  Civ.  App.  541  ;  Johnson 
V.  State,  (Tex.  Crim.  1902)  70  S.  W. 
Rep.  85 ;  Henderson  v.  State,  (Tex. 
Crim.  1902)  70  S.  W.  Rep.  88;  Morton 
If.  State,  (Tex.  Crim.  1902)  70  S.  W. 
Rep.  93 ;  Garner  v.  State,  (Tex.  Crim. 
1902)  70  S.  W.  Rep.  213;  Stuart  r. 
State,  (Tex.  Crim.  1903)  73  S.  W.  Rep. 
963 ;  Sampson  v.  State,  (Tex.  Crim. 
1904)  78  S.  W.  Rep.  926 :  Trevinio  v. 
State,  (Tex.  Crim.  1904)  81  S.  W.  Rep. 


1206;  Crowley  v.  McDonough,  30  Wash. 
57;  Lamona  v.  Crowley,  31  Wash.  297. 

Within  Ten  Days  After  A^onmment  of 
Term.  —  Hamp  v.  State,  (Tex.  Crim. 
1900)  60  S.  W.  Rep.  45  ;  Adams  v.  State, 
(Tex.  Crim.  1900)  60  S.  W.  Rep.  255; 
Tarleton  ».  State,  (Tex.  Crim.  1901)  62 
S.  W.  Rep.  748 ;  Mikel  v.  State,  43  Tex. 
Crim.  615;  Desmond  v.  State,  (Tex. 
Crim.  1902)  70  S.  W.  Rep.  21 ;  Ashman 
V,  State,  (Tex.  Crim.  1903)  74  S.  W. 
Rep.  317;  Espanosa  v.  State,  (Tex. 
Crim.  1903)   76  S.  W.  Rep.  461. 

The  requirement  of  the  statute  is 
mandatory.  Wilcox  v.  League,  31  Tex. 
Civ.  App.  109. 

ITooeeiity  of  Motion  to  Striko.  —  In  the 
absence  of  an  order  of  the  court  for  an 
extension  of  time,  the  court  will  not 
consider  the  statement  of  facts  although 
there  is  no  motion  to  strike  it  from 
the  files.  Dennis  v,  Neal,  (Tex.  Civ. 
App.  1902)  71  S.  W.  Rep.  387. 

Order  Hone  pro  Tunc  at  Snhoeqnent 
Term  Boffleient.  —  Ft.  Worth,  etc..  R. 
Co.  r.  Roberts,  (Tex.  1904)  81  S.  W. 
Rep.  25,  overruling  Carmona  v.  State, 
(Tex.  Crim.  1901)  65  S.  W.  Rep.  928; 
Alexander  f.  State,  (Tex.  Crim.  1902) 
67  S.  W.  Rep.  319;  Townsell  v.  State, 
(Tex.  Crim.  1903)  78  S.  W.  Rep.  938. 

Agreement  of  Partiee  Vot  Saffldent. — 
Lewis  r.  State,  (Tex.  Crim.  1900)  59 
S.  W.  Rep.  886;  Williamson  v.  Work, 
(Tex.  Civ.  App.  1903)  77  S.  W.  Rep. 
266.  But  see  to  the  contrary,  Dodds  v, 
Gregson,  35  Wash.  402. 

500«  1.  Stanford  v.  State,  42  Tex. 
Crim.  343 ;  Henderson  v.  State,  (Tex. 
Crim.  1900)  60  S.  W.  Rep.  254;  Adams 
V.  State,  (Tex.  Crim.  1900)  60  S.  W. 
Rep.  255;  McHenry  v.  State,  42  Tex. 
Crim.  542 ;  Paddock-Hawley  Iron  Co,  v. 
Gidcumb,  26  Tex.  Civ.  App.  211;  Con- 
tinental F.  Assoc  V.  Stilwell,  26  Tex. 
Civ.  App.  338 ;  Stubbs  v.  Landa  Cotton 
Oil  Co.,  28  Tex.  Civ.  App.  56;  Sisk  v. 
Joyce,  (Tex.  Civ.  App.  1902)  68  S.  W. 
Rep.  50;  Anderson  v.  Walker,  95  Tex. 
596 ;  Orosco  v.  State,  (Tex.  Crim.  1903) 
76  S.  W.  Rep.  470;  Yecker  v.  San  An- 
tonio Traction  Co.,  (Tex.  Civ.  App. 
1903)  76  S.  W.  Rep.  780;  Spurlock  v. 
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50O.     VI.  MAVVEB    of    FBIFARIVe    STATBIIIVT  —  Vtctni^   tt 

G0B19I7  with  StotttU.  —  See  note  2. 

Civil  and  Criminal  Oasat.  —  See  note  3. 

VU  COVTEVTB  07  Btatiiovt  —  1.  In  OeneraL  — See 
note  5. 

S61,     Sffoot  of  Fallnra  to  Bpaoi^  Oromida.  —  See  note  I. 
idder  by  Coort's  Conolviioiii.  —  See  note  3. 

563.  2.  Statement  of  Facta  Only.  —  See  note  i. 

Interrogatoriaa  and  Aniwan  of  Witaoiaaa.  —  See  note  2. 

«I03.    8.  Betting  Ont  Evidence.  —  See  note  i. 

Whara  It  la  Claimad  tlutt  Sridanaa  la  Tnaaflataat  ta  Siipport  nadlafi 
or  Tardiat.  —  See  note  2. 

564.  Bafaranea  to  Evidaaaa  in  SUtamant.  —  See  note  I. 

4.  Insertion  of  Deeds  and  Other  Instnunents.  —  See  note  3. 
56ff.    6.  Bnlings  and  Inttmotions  of  Conrt,  Etc  —  See  note  i. 
ym  Fxinre  Statskbitt  BB70BI  BxBYiOB. — See  note  6. 

EC.  BXXYICX  OF  BTATEKXVT  —  1.  Necessity  For  —  in  flanaral. 


966. 

—  See  note  2. 

Stote,  (Tex.  Crim.  1903)  77  S.  W.  Rep. 
447;  Bull  V,  San  Antonio,  etc.,  R.  Co., 
(Tex.  Civ.  App.  2903)  78  S.  W.  Rep. 
525;  Shepherd  v.  State,  (Tex.  Crim. 
1904)  79  S.  W.  Rep.  316;  Nelson  v. 
State,  (Tex.  Crim.  1904)  81  S.  W.  Rep. 

744. 
560.    8.  Motion  to  Strlka  firom  Baaard. 

—  The  rule  stated  in  the  original  note 
applies  in  Arizona.    Lemon  v.  Ward,  3 
Ariz.  219. 
8.  State  V.  Wood,  33  Wash.  290. 


Whara  Thara  la  a  Confliot  between 
the  bill  of  exceptions  and  the  statement, 
neither  will  be  considered.  Scott  v. 
Childers,  24  Tex.  CiT.  App.  349;  Sulli- 
van V,  San  Antonio,  (Tex.  Civ.  App. 
190 1 )  ^2  S.  W.  Rep.  556;  Ellis  v.  Le 
Bow,  30  Tex.  Civ.  App.  449;  Kesterson 
V.  Bailey,  (Tex.  Civ.  App.  1904)  80  S. 
W.  Rep.  97. 

2.  King  V,  Pony  (^old  Min.  Co.,  j8 
Mont.  74. 

564.    1.  Bapoaitiona  and  Othar  Writ- 


6.  King  V.   Pony  Gold  Min.  Co.,  28    tan  Xvidanca,  —  O'Neile  v.  Temea,  3a 
Mont.   74 ;   St.   Louis  Southwestern   R.     Wash.  528. 


Co.  V,  Burke,  (Tex.  Civ.  App.  1904)  81 
S.  W.  App.  774- 

Ml.  1.  King  v.  Pony  (^old  Min. 
Co,,  28  Mont.  74. 

8.  Colley  v.  Wood,  (Tex.  Civ.  App. 


8.  Ljron  v.  State,  42  Tex.  Crim.  506; 
Connor  v,  Williamson,  2^  Tex.  Civ.  App. 
285 ;  Bowden  v.  Davis,  (Tex.  Civ.  App. 
1902)  71  S.  W.  Rep.  47;  Hargrove  r. 
State,  (Tex.  Crim.  1903)  7^  S.  W.  Rep. 


1903)    74   S.   W.   Rep.  602;   Beaumont     922;  Morgans.  Oliver,  (Tex.  Civ.  App. 
Imp.  Co.  ».  Carr,  (Tex.  Civ.  App.  1903)     1904)  80  S.  W.  Rep.  iii. 


75  S.  W.  Rep.  327. 


565.    1.  Exoaptiona  and  Olijaotiona  to 


563.    1.  AU  Matarial  7aota.  —  Scott    Bnlinga  aa  to  Ividanoa.  —  "  The  practice 


r.  Cox,  30  Tex.  Civ.  App.  190;  Sloan 
V.  Schumpcrt,  (Tex.  Civ.  App.  1904)  81 
S.  W.  Rep.  1005. 

2.  Saoorda  of  Court.  ■—  State  v.  Vance, 
29  Wash.  435. 

Stanographar'airotaa.—  Conklin  v.  Cul- 
len,  25  Mont.  214,  supporting  the  first 
paragraph  of  the  original  note. 

563.  1.  Schuwirth  v.  Thumma, 
(Tex.  Civ.  App.  1902)  66  S.  W.  Rep. 
691 ;  Pace  v.  State,  (Tex.  Crim.  1904) 
79  S.  W.  Rep.  531;  St.  Louis  South- 
western R.  Co.  V.  Burke,  (Tex.  Civ. 
App.  X904)  8x  S.  W.  Rep.  774* 


authorizes  the  insertion  of  bills  of  ex- 
ception to  admitted  testimony  in  the 
statement  of  facts,  but  not  bills  of  ex- 
ception to  the  exclusion  of  evidence." 
Monson  v.  State,  (Tex.  Crim.  1901) 
63   S.  W.  Rep.  647. 

6.  Filing  Knat  Praoada  Sarvioa.—  State 
V.  Yandell,  34  Wash.  409. 

566.  8.  Kaoaaaityof  CompUanoa  with 
Statnta.  —  Under  a  statute  providing 
for  service  upon  the  attorney  of  the 
opposite  party,  and  in  case  he  should 
be  absent  from  his  office,  by  leaving  a 
copy  at  his  office,  it  has  been  held  that 
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tS66«    strrioe  of  KoUm  of  niiag.  —  See  note  3. 
S%7.    2.  Time  of  Senioe  —  OompUAaM  with  Btatit«y  ProTiilmi.  — 
See  notes  i,  2. 

X.  AxEVDMXirTt.  —  See  note  3. 

XI.  SiGKATVBB  BT  Paxtixs  OB  Attobbbts.  —  See  note  4. 
568.    XTTT.  SBTTLBflmri  —  1.  Definition.  —  See  note  2. 

2.  Veoeiiit7  Por  —  a.  In  General.  —  See  note  3. 

969.     ApproYal  and  Blgmtnr*  «f  Judge  BnentieL  —  See  notes  1,2,  3. 

b.  Where  Parties  Disagree.  —  See  note  5. 

c.  Where  Judge  Fails  to  Approve  or  Sign.  — See 


aro. 

notes  I,  2. 


8.  Before  Whom  Settled  —  B«fort  Trial  Jvdge. — See  notes 


3>4- 


BottlemMt  by  Btferoe.  —  See  note  5. 

4.  Notioe  of  Settlement  —  a.  Necessity  For  —  la  GeamL 
—  See  note  6. 


if  the  attorney  is  in  his  office,  service 
must  be  had  on  him,  and  leaving  a 
copy  is  not  a  sufficient  compliance  with 
the  statute.  Times  Printing  Co.  v,  Seat- 
tle, 25  Wash.  149. 

566.    S.   Crowley  v,  McDonough,  30 
Wash.  57. 


W.  Rep.  977;  Kennedy  v.  Birch,  (Tex. 
Civ.  App.  1903)  74  S.  W.  Rep.  593; 
Mullins  V.  State,  (Tex.  Crim.  1903)  jS 
S.  W.  Rep.  560;  Walls  v.  State,  (Tex. 
Crim.  1903)  77  S.  W.  Rep.  8;  Williams 
».  State,  (Tex.  Crim.  1904)  81  S.  W. 
Rep.  36 ;  Stone  v.  McClellan,  (Tex.  Civ. 


M7»    1.  Crowley  v.  McDonough,  30    App.  1904)  81  S.  W.  Rep.  751 ;  Bailey 


Wash.  57;  State  v.  Yandell,  34  Wash. 
409. 

8.  Beach  v.  Spokane  Ranch,  etc.,  Co., 
35  Mont.  367;  Crowley  v,  McDonough, 
30  Wash.  57. 

S.  Crowley  v.  McDonough,  30  Wash. 

57. 

Premimption  in  Oase  of  Ffeilvre  to  File 
Amendmonti.  —  Powell  v.  Nolan,  27 
Wash.  318;  O'Neile  v,  Temes,  3a  Wash. 
528. 

4.  Ex  p.  Arthur,  (Tex.  Crim.  190a) 
70  S.  W.  Rep.  750 ;  Mullins  v.  State, 
(Tex.  Crim.  1903)  76  S.  W.  Rep.  560. 

66S*    8.  Yori  V.  Cohn,  26  Nev.  306. 

5.  Walls  V,  State,  (Tex.  Crim.  1903) 
77  S.  W.  Rep.  8 ;  Bailey  v.  State,  (Tex. 
Crim.  1904)  81  S.  W.  Rep.  1208;  State 
t'.  Yandell,  34  Wash.  409. 

5M.  1.  Guera  v.  State,  (Tex.  Crim. 
1902)  67  S.  W.  Rep.  1018;  Peterson  v. 
State,  (Tex.  Crim.  1902)  70  S.  W.  Rep. 
977;  Williams  v.  State,  (Tex.  Crim. 
1904)  8x  S.  W.  Rep.  36;  Sprague  v, 
Meagher,  32  Wash.  62. 

8.  Young  V,  State,  (Tex.  Crim.  190a) 
66  S.  W.  Rep.  567;  Guera  v.  State, 
(Tex.  Crim.  190a)  67  S.  W.  Rep.  1018; 
Franks  v.  State,  (Tex.  Crim.  1902)  68 
S.  W.  Rep.  98s;  E^  ^  Arthur,  (Tex. 
Crim.  1902)  70  S.  W.  Rep.  750;  Peter- 
8on  V,  State,  (Tex.  Crim.  1902)  70  S. 


V.  State,  (Tex.  Crim.  1904)  81  S.  W. 
Rep.  1208. 

Btipolation  DifpeniiAg  with  Approval. 
Galveston,  etc.,  R.  Co.  v,  Perkins,  (Tex. 
Civ.  App.  1903)  73  S.  W.  Rep.  1067; 
Galveston,  etc.,  R.  Co.  v.  Keen,  (Tex. 
Civ.  App.  1903)  73  S.  W.  Rep. 
1074. 

8.  Walls  V.  State,  (Tex.  Crim.  1903) 
77  S.  W.  Rep.  8. 

6.  Yecker  v.  San  Antonio  Traction 
Co.,  (Tex.  Civ.  App.  1903)  76  S.  W. 
Rep.  780. 

Pretnmption  m  to  Diiegroement. — 
Bath  V,  Houston,  etc.,  R.  Co.,  (Tex.  Civ. 
App.  1904)  78  S.  W.  Rep.  993 ;  Lozano 
V.  State,  (Tex.  Crim.  1904)  8i  S.  W. 
Rep.  37- 

A70*  1.  Yecker  v.  San  Antonio 
Traction  Co.,  (Tex.  Civ.  App.  1903)  76 
S.  W.  Rep.  780. 

8.  State  V.  Maines,  26  Wash.  160. 

3.  Conklin  v,  Cullen,  25  Mont.  214; 
Nelson  v,  Seattle  Traction  Co.,  25  Wash. 
602. 

4.  Nelson  v.  Seattle  Traction  Co.,  25 
Wash.  602;  Anderson  v.  Provident  L., 
etc.,  Co.,  26  Wash.  192. 

5.  Conklin  v.  Cullen,  25  Mont.  214. 

6    Crowley  v.  McDonough,  30  Wash. 
57 ;  Sprague  v.  Meagher,  32  Wash.  62. 
Preatimption  in  Tavor  of  Proper  Notioo. 
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ff71.     In  AlMonM  wf  AnMidmant  —  See  note  I. 

b.  Requisites  of  Notice  —  in  writing.  —  See  note  2. 
tITS,    c.  Time  of  Service.  —  See  note  i. 

6.  A^joumment  of  Settlement.  —  See  note  $. 

6.  Effect  of  Failure  to  Settle  at  Day  Named.  —  See  note  6. 
574.    7.  Proceedings  in  Settlement  of  Statement  —  a.  In  Gen- 
eral —  Pnparation  of  Vtw  SUtemtnt.  —  See  note  2. 

'    b.  Manner  of  Making  Statement.  —  See  note  3. 
XIV.  CsBTinoATB    OF    JuDOB  —  1.  Necessity    For  — in 
Owfrsl.  —  See  note  4. 

ff7S«     UnnMMiary  in  Cam  of  Agroomont  of  Parties.  —  See  note  I. 
576.    S.  Form  of  Certificate.  —  See  note  2. 
Sni.    XY.  SiGVATUBB  OF  JuDU.  —  See  note  5. 
578.    XVn.  Bbmbdt  fob  Bbfttsal  of  Judgb  to  Act.  — See 
notes  2,  3.   

XVm.  AlIBBDlIBHT  AHB  COBBBCTIOH  OF  STATBKBVT.  — 

See  note  4. 

—  Beach  v,  Spokane  Ranch,  etc.,  Co.,    necessary.  —  See   Townsend    Gas,   etc., 
25  Mont.  367.  Co.  V.  Hill,  24  Wash.  469. 

671.    1.  Black  V,  Hilliker,  130  Cal.  676.    1.  In  Waehington.—  See  State 

190;  Crowley  v.  McDonough,  30  Wash.  v.  Maines,  26  Wash.  160. 

57.  ^76.    a.  AU  Material  Facta.  —  O'Neile 

Prwnmption  from  Failure  to  File  Amend-  v.  Teraes,  32  Wash.  528,  supporting  the 

menu.  —  State  v.  Griffin,  32  Wash.  67 ;  first  paragraph  of  the  original  note. 

State  V,  Linn,  35  Wash.  116.  But  an  averment  that  the  statement 

2.  Crowley  v,  McDonough,  30  Wash,  contains  all  of  the  material  evidence  is 

57.  not  sufficient.    Kane  v.  Kane,  35  Wash. 

673*    1.   Beach  v.   Spokane   Ranch,  517* 

etc.,  Co.,  25  Mont.  367.  577,    6.  MuUins    v.     State,     (Tex. 

6.  Prospectors*    Development    Co.   v.  Crim.  1903)  76  S.  W.  Rep.  560;  Walls 

Brook,  31  Wash.  187.  v.  State,   (Tex.  Crim.   1903)   n   S.  W. 

6.  Prospectors*    Development    C^.    v.  Rep.  8;  Stone  v,  McClellan,  (Tex.  Civ. 

Brook,  31  Wash.  187.  App.  1904)  81  S.  W.  Rep.  751. 

574.    9.  Yecker    v,     San     Antonio  57§«    8.   Springer  v.   Springer,    132 

Traction  Co.,  (Tex.  Civ.  App.  1903)  76  Cal.  xviii,  64  Pac.  Rep.  470;  Beach  v. 

S.  W.   Rep.  780 ;   State  v,  Maines,  26  Spokane  Ranch,  etc.,  Co.,  25  Mont.  367 ; 

Wash.  160.  Paddock-Hawley  Iron  O).  v.  Gidcumb, 

Precnmption  cf  Biiagreement.  —  Bath  (Tex.  Civ.  App.  190 1)  62  S.  W.  Rep. 

V.  Houston,  etc.,  R.  Co.,  (Tex.  Civ.  App.  1091 ;  State  v.  Maines,  2^  Wash.  160. 

1904)   78  S.  W.  Rep.  993  ;   Lozano  v.  Assignment  of  Error.  —  Failure  to  sign 

State,  (Tex.  Crim.  1904)81   S.W.Rep.37.  will   not   be   considered    on    appeal   in 

8.  Settlement  Before  Succeeding  Judge  Texas  without  an  assignment  of  error. 

—  Testimony  of  Betired  Judge.  —  Nelson  Ennis  Mercantile  Co.  v.  Wathen,  (Tex. 
V.  Seattle  Traction  Co.,  25  Wash.  602.  Civ.  App.  1900)  58  S.  W.  Rep.  971. 

4.  Conklin  v,  Cullen,  25  Mont.  214;  8.  Paddock-Hawley  Iron  Co.  v,  Gid- 

Sprague  t;.  Meagher,  32  Wash.  62;  State  cumb,  (Tex.  Civ.  App.  1901)  ^2  S.  W. 

V.  Yandell,  34  Wash.  409.  Rep.  1091. 

Presumption  Arising  f^m  Certiflcate.  —  4.  Grace  v.  Walker,  95  Tex.  39 ;  Har- 
By  the  judge's  certificate,  allowing  the  grove  r.  State,  (Tex.  Crim.  1903)  76  S. 
statement  or  bill  on  motion  for  a  new  W.  Rep.  922;  Williamson  v.  Work, 
trial  a  presumption  is  raised  that  all  (Tex.  Civ.  App.  19*03)  77  S.  W.  Rep. 
the  precedent  steps  were  regularly  taken.  266;  State  v.  Linn,  35  Wash.  116. 
Beach  v.  Spokane  Ranch,  etc.,  Co.,  25  Supplying  Lost  Statement.  —  A  state- 
Mont.  367.  ment  of  facts  which  has  been  properly 

If  Identiiled  by  Becordi  Certiflcate  Un-  made  out  and  filed  and  afterwards  lost 
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579.    XX.  Statbxbvt  as  Pabt  of  Rbgosd.  —  See  note  i. 

XXL  COKSTBVCTIOV  OV  APFSAL  —  tUUmiat  OradniiTt. — 

See  note  2. 

should    be    sappHed    by    substitution,  etc.,   Co.,   25   Mont.   367;   Johnston  v. 

Good  V.  State,  (Tex.  Crim.  1902)  67  S.  Gerry,  34  Wash.  524. 

W.  Rep.  103.  9.  Bath  v,  Houston,  etc,  R.  Co.,  (Tex. 

679.    1.   Beach  v.   Spokane  Ranch,  Civ.  App.  1904)  78  S.  W.  Rep.  993. 


STATEMENT  OF  CLAIM. 


589. 

988. 

note  3. 
584. 

note  I. 


nL  Requisites  —  1.  In  OeneraL  —  See  note  i. 

AT«nii«nt  of  Ganie  of  Aetion.  —  See  note  2. 

See  notes  i,  2. 

Should    Eot    fioplj   to   Antioipfttod    AfflmatiTO    Dtfoaio.  —  See 

3.  Necessity  for  Copies  of  Votes,  Contracts,  Btc.  —  See 

4.  Beference  to  Becords.  —  See  note  2. 


5S9«  1.  Bridgeman  Bros.  Co.  v. 
Swing,  205  Pa.  St.  479,  wherein  it  was 
held  that  the  Act  of  1887,  while  it  re- 
lieves the  plaintiff  from  a  certain  amount 
of  formality  in  the  statement  of  claim, 
does  not  relieve  him  from  any  obliga- 
tions of  substance  in  the  stated  cause  of 
action;  but  if  the  substance  is  there  it 
is  sufficient,  as  the  act  is  not  intended 
to  increase  mere  technicality  of  pres- 
entation. 

8.  Com.  V,  Magee,  24  Pa.  Super.  Ct. 
329.  See  also  Kinney  v.  Harrison  Mfg., 
etc.,  Co.,  22  Pa.  Super.  Ct.  60  x,  holding 
that  a  statement  of  claim  was  fatally 
defective  where  by  the  plaintiff's  own 
showing  there  were  certain  modifications 
of  the  contract  between  the  parties,  con- 
cerning which  there  was  no  meeting  of 
minds. 

5S3.  1.  Monsarratt  v.  Equitable 
Trust  Co.,  14  Pa.  Super.  Ct.  541. 

Saperftuoui  Avomioiiti.  —  A  statement 
which  sets  forth  a  good  cause  of  ac- 
tion in  terms  sufficiently  clear  and  pre- 
cise is  not  demurrable  merely  because 
it  adds  a  superfluous  averment  of  irrele- 
vant facts.  Shelly  v.  Kuestner,  19  Pa. 
Super.  Ct.  2x9. 

S.  Monsarratt  v.  Equitable  Trust  Co., 
14  Pa.  Super.  Ct.  541 ;  Deacon  v,  Uhl- 
man,  21  Pa.  Super.  Ct.  381. 

3.  Smith  V.  Stevenson,  30  Pittsb.  Leg. 
J.  N.  S.  (Pa.)  231.  Compare  Amshel 
v»  Hosenfeld,  20  Pa.  Super.  Ct.  376^ 
wherein  it  was  held  that  in  a  suit 
upon  a  promissory  note  which  is  one  of 
a  series  of  four,  the  plaintiff  may  antici- 
pate the  defense  by  setting  up  in  his 
statement    of   claim    a    recovery    by    a 


former  judgment  on  one  of  the  other 
notes  of  the  series. 

584.  1.  Stockley  v.  McGurg,  14 
Pa.  Super.  Ct.  629;  White  v.  Sperling, 
24  Pa.  Super.  Ct.  120. 

Failnro  to  Append  a  Copy  of  the  writing 
sued  upon  may  defeat  judgment  for 
want  of  a  sufficient  affidavit  of  defense, 
or  it  may  subject  the  plaintiff  to  de- 
murrer, or  rule  to  make  his  statement 
more  specific.  Athens  Car,  etc.,  Co.  v, 
Elsbree,  19  Pa.  Super.  Ct.  618. 

Example  of  Snffleloiit  Statoment  — 
In  Genesee  Paper  Co.  v.  Bpgert,  23  Pa. 
Super.  Ct.  23,  it  was  held  that  in  an 
action  in  assumpsit  for  goods  sold  and 
delivered  to  the  defendant,  where  the 
declaration  averred  that  the  defendant, 
the  owner  and  publisher  of  a  newspaper, 
purchased  from  the  plaintiff  "certain 
quantities  of  paper,  as  per  the  state- 
ment hereto  annexed,  which  were  duly 
delivered,"  followed  by  an  itemized 
statement  of  the  account,  is  sufficient 
in  connection  with  the  account  to  call 
for  an  affidavit  of  defense.  See  also 
Davidov  v.    Bail,    23    Pa.    Super.    Ct. 

579. 

Uniigpied  Appraiiemont  List.  —  Where 
the  action  is  upon  an  express  oral  con- 
tract of  sale  of  certain  chattels  at  stipu- 
lated prices,  an  appraisement  list,  not 
signed  by  the  parties,  is  not  such  a  con- 
tract as  to  come  within  the  provision 
of  the  Act  of  1887  requiring  a  copy 
thereof  to  be  attached  to  the  statement 
of  claim.  Fabel  v,  Mayer,  14  Pa.  Super. 
Ct.  139. 

9.  Boeord  of  Suit  in  Another  Oonntj.  -— 
A  copy  of  the  whole  record  of  proceed- 
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(18 tS.    y.  AxxnMSHT  —  1.  General  Bnle.  —  See  note  i. 

2.  Test  of  Allowability  of  Amendment.  —  See  note  2. 

3.  Objeetion  to  Amenjbnent.  —  See  note  3. 
986.    YL  SSBTIOB  07  Statskutt.—  See  notes  i,  3. 


ings  in  the  Court  of  Common  Pleas  of 
another  county,  appointing  a  receiver, 
must  accompany  the  statement  in  an 
action  by  the  receiver  of  an  insurance 
company  to  collect  assessments  against 
the  defendant  upon  outstanding  policies. 
Stockley  V.  McQurg,  14  Pa.  Super.  Ct. 
629. 

ftM.     1.  See  Wilson  v.  Wemwag,  9 
Pa.   Dist  86,  holding  that  an  amend- 


ment may  be  allowed  after  the  case  has 
been  referred  to  a  referee  and  the  tak- 
ing of  testimony  is  concluded. 

S.  Thompson  v.  Chambers,  13  Pa. 
Super.  Ct.  2x3. 

S.  Uttle  V,  Fairchild,  195  Pa-  St  614- 

6S6.  1.  Philadelphia  Coak,  etc. 
Co.  V,  Wilkinson,  9  Pa.  Dist.  40. 

a.  Philadelphia  Goak,  etc,  Co.  v. 
Wilkinson,  9  Pa.  Dist  40. 


STATES. 

587.     I  JXTBISDICTIOV   OF   PABTICITLAB   COIFBTS   OTEB   ACTIOBB 

A0AIB8T  States  —  1.  State  Conrts  —  Oenerai  Bole.  —  See  note  i. 

588.    2.  XTnited  States  Courts.  —  See  note  i.    See  also  United 
States  Courts.  - 

m.  APPLICATIOH  07  XTSVAL  BVLES  OF  PBOOIDITBB  WHBBB 

Statb  Is  Pabty  —  1.  In  General.  —  See  note  3. 
590.    VI.  Waiysb  of  State's  Ixxithitt  bt  Apfeabavge.— 

See  notes  2,  3. 

Vn.  SEBVICB    of    PBOGESS  —  EifMt  of  FftUnra  to  AppoM.  — 

See  note  6. 

59  !•    ym.  Bill,  Declabatiob,  ob  Coxplaivt—  1.  Ayerment 
of  State's  Interest  in  Hatter  in  Controversy.  —  See  note  i. 

2.  Averment  of  Complianoe  with  Tenns  and  Conditions 
Prescribed  by  Statute.  —  See  note  2. 

ftS7«    1.   Smith  v.  Reeves,  178  U.  S.  action  by  the  state  and  not  of  its  offi- 

436.  cers    in    abuse   or    in    excess   of   their 

A  Joint  Baoolntion  of  the  legislature  powers,  and  one  of  which  the  Supreme 

authorizing  suits  against  the  state  in  a  Court    has    jurisdiction.        Kansas    v, 

designated  court  is  held  in  Kentucky  to  Colorado,  185  U.  S.  125. 

be  just  as  effective  as  an  enactment  by  3.  State  v,  Davis,  42  Oregon  34. 

bill.    Com.  V.  Haly,  106  Ky.  716.     See  590.    8.   State  v.  Kennedy,  60  Neb. 

also  Com.  v.  Lyon,  (Ky.  1903)  7^  S.  W.  300. 

Rep.  323.  8.  State  v,  Mortensen,  (Neb.  1903)  95 

6§S.    1.  Kansas  v,  Colorado,  185  U.  N.  W.  Rep.  831. 

S.  125.  BeoMslty  of  Waiver  hj  Logiilatnro.  — 

Hoeenity  of  Peeimiary  Interoot. —  In  It    has    been    held   that   wherever    the 

Missouri  V.  Illinois,   x8o  U.   S.  208,  it  constitutional  exemption  can  be  waived, 

was   held    that   the    mere    fact   that    a  the  sole  authority  to  do  so  rests  in  the 

state  had  no  pecuniary  interest  in  the  legislature.      People   v.   Sanitary   Dist., 

controversy  would  not  defeat  the  orig-  210  111.  171,  holding  that  an  attomey- 

inal  jurisdiction  of  the  Supreme  Court,  general    cannot    waive   the   state's   im- 

which  might  be  invoked  by  the  state  as  munity  from  being  placed  in  the  posi- 

parens    patria,    trustee,    guardian,    or  tion  of  a  defendant,  or  bind  the  state, 

representative  of  all  or  a  considerable  by  filing  a  cross-petition,  the  effect  of 

portion  of  its  citizens.  which  is  to  place  the  state  iA  that  atti- 

(^rif^tnal  Jnrlidlotion  in  Intentato  Con-  tude.    Com.  v,  Haly,  106  Ky.  716;  Com. 

trOTOnioo.  —  When  a  state  files  her  bill  v.   Lyon,    (Ky.    1903)    72    S.   W.    Rep. 

as  representing  and  on  behalf  of  her  323. 

citizens,  as  well  as  in  vindication  of  an  e.  Williams  v.  State,  94  N.  Y.  App. 

alleged   right   as   an   individual   owner,  Div.  489. 

and  seeks  relief  in  respect  of  being  de-  591.    1.  Avormont  of  State*!  Bight  of 

prived  of  the  waters  of  a  river  accus-  Aetion. —  See  State  v,  Paxson,  119  Ga. 

tomed  to  flow  through  and  across  the  730,  holding  that  an  application  by  the 

state,  and  the  consequent  destruction  of  state    for    an     injunction     under    the 

the  property  of  herself  and  of  her  citi-  Georgia  Timber  Cutters  Act  was  suffi- 

zens    and    injury   to    their   health    and  cient  where  there  was  attached  to  the 

comfort,  the  action  complained  of  is  an  petition,  as  an  abstract  of  title,  a  state- 
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593.    ZI.  Aecotsbt  of  Costs  Aoaivst  Stats.  —  See  note  3. 


ment  setting  forth  that  the  land  in  con- 
troYeray  had  never  been  granted,  and 
that  the  title  thereto  was  still  in  the 
state  in  her  sovereign  capacity. 

ff9i»  8.  State  v.  Mortensen,  (Neb. 
1903)  95  N.  W.  Rep.  831. 

5fMI.  8.  Stone  v.  Falconer,  (Ky. 
1900)  54  S.  W.  Rep.  712;  Sandberg  v. 
State,  113  Wis.  578.  But  see  State  v. 
Buchanan,  (Tenn.  Ch.  1901)  62  S.  W. 
Rep.  287,  wherein,  upon  the  dismissal 
of  a  bill  by  the  state  to  recover  usurious 


intereft  alleged  to  have  been  wrongfully 
paid  by  the  comptroller  and  treasurer, 
the  costs  of  the  court  below  and  on 
appeal  were  ordered  certified  to  the 
comptroller  for  payment. 

Baoorery  of  Costs  by  State  After  Payment. 
—  In  State  v.  New  Orleans  Debenture 
Redemption  Co.,  112  La.  i,  it  was  held 
that,  there  being  no  natural  obligation 
on  the  part  of  the  state  to  pay  the 
costs,  she  may  recover  the  amount,  even 
after  payment  " 
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STATUTES. 


S94L.    1.  PVBLIO  8TATTJTX8  —  1.  General  Bule  as  to  Vecessity  of 
Pleading  —  Judicial  Votloe  of  Public  SUtutct  —  See  .note  2. 

S9S*     Aycmcnt  of  Facts  Bringing  Case  Within  Operation  of   Statute. — 

See  note  i. 
596.    n.  Pbiyate  Statutes  — 1.  Necessity  of  Pleading  —  ^. 

General  Rule. — See  note  3. 


694*  8.  Sanborn  v.  People's  Ice  Co., 
82  Minn.  43;  Kirby  v.  Wabash  R.  Co., 
85  Mo.  App.  345;  Rolla  State  Bank  v, 
Borgfeld,  93  Mo.  App.  62;  Kettelle  v. 
Warwick,  etc.,  Water  Co.,  24  R.  L  485 ; 
Texas  Land,  etc,  Co.  v.  Hemphill 
County,  (Tex.  Qv.  App.  1901)  61  S.  W. 
Rep.  333. 

Leglalatiye  Snaetments  and  Beeords.  — 
Courts  will  take  judicial  notice  of  legis- 
lative enactments  and  of  the  records 
kept  by  the  two  houses  of  the  leg- 
islature. State  V.  Frank,  61  Neb. 
679. 


gan  V,  Carolina  Cent.  R.  Co.,  131  N.  Car. 
623. 

City  Ordinanoee.  —  Tulare  v,  Hevren, 
126  Cal.  226;  Munson  v.  Fenno,  87  111. 
App.  655  ;  Lasher  v.  Littell,  104  111.  App. 
211,  affirmed  202  111.  551;  Home  r. 
Mehlcr,  (Ky.  1901)  64  S.  W.  Rep.  918; 
O'Brien  v.  Woburn,  184  Mass.  598;  Bar- 
rett V,  Smith,  (Supm.  Ct.  App.  T.)  37 
Misc.  (N.  Y.)  825 ;  Boston  v,  Abraham, 
91  N.  Y.  App.  Div.  417;  Toledo  v, 
Libbie,  8  Ohio  Cir.  Dec.  589.  But  see 
Portland  v.  Yick,  44  Oregon  439,  hold- 
ing that  on  a  trial  de  novo  in  the  Cir- 


The  Charter  of  a  Munidpal  Corporation,  cuit  Court  on  appeal  from  a  municipal 
being  a  public  act,  need  not  be  pleaded,  court,  the  Circuit  Court  will  take  judi- 
Edwards  v.  Law,  63  N.  Y.  App.  Div.  cial  notice  of  city  ordinances  and  of 
451.  See  also  Seattle  v.  Turner,  29  such  journals  and  records  of  the  law- 
Wash.  515.  making   body    as    affect    their   validity. 

General  Laws  of  Loeal  Application  meaning,  and  construction  in  like  man- 
need  not  be  specially  pleaded.     Board  ner  and  for  like  purposes  as  the  courts 


of  Education  v.  Louisville,  etc.,  R.  Co., 
no  Ky.  932. 

Federal  Statutes  need  not  be  alleged 
and  proved  in  state  courts.  Metropoli- 
tan   Stock    Exch.   V.    Lyndonville    Nat. 


of  the  state  take  cognizance  of  the  pub- 
lic statutes  of  the  state. 

Contra,  —  In  Kentucky  statutory  pro- 
vision is  made  for  the  publication  of 
city  ordinances  and  for  judicial  notice 


Bank,  76  Vt.  303.    See  also  Kansas  City,    thereof  by  the  courts.    WooUey  v.  Louis- 
etc,  R.  Co.  V,  Flippo,  138  Ala.  487,  hold-     ville,  114  Ky.  556. 


ing  that  the  Act  of  Congress  known  as 
the  Safety  Appliance  Act  to  compel 
common  carriers  engaged  in  interstate 
commerce  to  equip  their  cars  with  auto- 
matic couplers,  need  not  be  specially 
pleaded. 

ffM*  1.  Bair  v.  Heibel,  103  Mo. 
App.  621. 

ft96.  8.  Garlich  v.  Northern  Pac. 
R.  Co.,  (C.  C.  A.)  131  Fed.  Rep.  837 
iciting  20  En  CYC.  of  Pl.  and  Pr.  596 
ai«i  notes]  ;  Mobile  v,  Louisville,  etc., 
R.  Co.,  124  Ala.  132 ;  Miller  v.  Johnston, 
71  Ark.  174;  Kirby  v,  Wabash  R.  Co., 
85  Mo.  App.  345 ;  State  tr.  Haddonfield, 
etc..  Turnpike  Co.,  65  N.  J.  L.  97 ;  Dar- 


Speoial  Acts  of  Congress.  —  In  U.  S.  v, 
Denver,  etc.,  R.  Co.,  (N.  Mex.  1901)  66 
Pac.  Rep.  550,  it  was  held  that  under 
the  act  of  the  territorial  legislature  of 
New  Mexico  (Laws  N.  Mex.  1889,  p. 
45)  it  was  not  necessary  to  plead  special 
Acts  of  Congress  to  authorize  their  in- 
troduction as  evidence. 

Cherokee  and  Chiekaiaw  Statutes  must 
be  pleaded  in  the  federal  courts  of  the 
Indian  Territory,  as  such  laws  are  on 
the  footing  of  local  usages  and  customs. 
Kelly  V.  Churchill,  (Indian  Ter.  1902) 
69  S.  W.  Rep.  817.  See  also  Sass  v. 
Thomas,  (Indian  Ter.  1902)  69  S.  W. 
Rep.  893;  Engleman  v.  Cable,  (Indian 
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39T.    b.  When   Judicially   Noticed  Without   Being 

Pleaded  —  StatuU  of  PrlTato  Vatvn  Doelarvd  to  Bo  Pnblio  Aot.  —  See 

note  I. 

Privato  Statutoi  Containing  PtOTiiionf  of  Pnblio  or  Qonoral  COianMtflB. 
—  See  note  3. 

598,  8.  Kanner  of  Pleading  Private  Statutes — b.  Statutory 
Provisions  as  to  Manner  of  Pleading  —  (i)  Reference  by 
Title  and  Date.  — See  note  i. 

m  FoBStov  Statutes  —  1.  General  Bnle  as  to  Vecessitr 
of  Pleading.  —  See  note  5. 

899.    See  note  i. 

600.  3.  Manner  of  Pleading  Foreign  Statutes  — ^z.  General 
Rule  —  Hooattity  of  Sotting  Ont  SUtnto.  —  See  note  5. 

603.    c.  Reference  to  Title  and  Date.  —  See  note  i. 

IV.  M18KBCITAL8  IV  PLSADive  Statutes  —  EiEMt  of  lOi- 

rooital.  —  See  note  4. 

Ter.  1902)  69  S.  W.  Rep.  894;  Hockett  Massachusetts.  —  Washburn    Crosl^ 

V,  Alston,  3  Indian  Ter.  432.  Co.  v.  Boston,  etc.,  R.  Co.,   180  Mass. 

597.     1.   State  v.  £by,  170  Mo.  497.  252. 

3.  Davis  V.  State,  (Ala.  1904)  37  So.  Missouri.  —  Southern     Illinois,     etc. 

Rep.  454.  Bridge  Co.  v.  Stone,  174  Mo.  i. 

Charton  Doolarod  to  Bo  PnbUo  Statntoi.  Nebraska.  —  People's  Bldg.,  etc,  As- 

—  Courts  will   take  judicial   notice  of  soc.  v.  Backus,  (Neb.  1902)  89  N.  W. 

the  provisions  of  a  city  charter.     Seat-  Rep.  315. 

tie  V.  Turner,  29  Wash.  515.    See  also  Ohio.  —  Ott  v.  Ott,  3  Ohio  Dec  684. 

Edwards  v.  Law,  63  N.  Y.  App.  Div.  Oklahoma.  —  Greenville  Nat  Bank  v. 

451.  Evans-Snyder-Buel    Co.,   9    Okla.   353; 

M§.    1.   Dargan   v.    Carolina   Cent.  Mansur-Tebbetts  Implement  Co.  v.  Wil- 

R.  Co.,  131  N.  Car.  623,  citing  20  Encyc.  let,  10  Okla.  383. 

OF  Pl.  and  Pr.  596  [598].  Texas.  —  New   York   L.   Ins.   Co.  v. 

5.  Georgia.  —  Cummings  v.  Montague,  Orlopp,  25  Tex.  Civ.  App.  284. 

116  Ga.  457.  Conrti  of  tho  Unitod  States  will  take 

Illinois.  —  Farmers'     Trust     Co.     v.  judicial   notice  of  the  statutes  of  the 

Schenuit,  83  111.  App.  267 ;  McCurdy  v.  several     states     without     their     being 

Alaska,  etc.,  Commercial   Co.,    102   111.  pleaded.     Barry  v.  Snowden,  106  Fed. 

App.   x2o;  Leathe  v.  Thomas,   109  111.  Rep.  571. 

App.  434.  ff(l9«    1.  McDonald  v.   Bankers'   L. 

Indiana.  —  Old  Wayne  Mut  L.  Assoc.  Assoc,  154  Mo.  6x8. 

V.  Flynn,  31  Ind.  App.  473;  Baltimore,  000*    6.   St.   Louis,   etc,   R.   Co.  v. 

etc,  R.  Co.  V.  Ryan,  31  Ind.  App.  597.  Haist,  71  Ark.  258;  Showalter  v.  Rick- 

lowa.  —  Hendryx  v.  Evans,  120  Iowa  ert,  64  Kan.  82. 

310.  609«    1.  McDonald  v.   Bankers'  L. 

Kansas.  —  Ferd-Heim  Brewing  Co.  v.  Assoc,  154  Mo.  618. 

Gimber,  67  Kan.  834.  4.  Territory    v.    Abreu,    13    Hawaii 

Kentucky.  —  Louisville,  etc.,  R.  Co.  v.  4^11  citing  20  Encvc.  op  Pl.  and  Pi. 

Sullivan,  (Ky.  1903)  76  S.  W.  Rep.  525.  601, 
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607.    nL  Validitt    of    StiPULATiovs  —  1.  In   Beipeot   of 

Snbjeot-matter  —  a.  Rule  Stated.  —  See  note  6. 

b.  Contravening  Constitutional  or  Statutory 
Provisions.  —  See  note  7. 
•09.    c.  Contravening  Rules  of  Court. —  See  note  2. 

d.  Against  Public  Policy.  —  [So  a  stipulation  for 
the  dismissal  of  indictments  has  been  held  to  be  against  public 
policy  and  unenforceable.'*"] 

e.  Conferring  Jurisdiction— original  jnriidiction. — 

See  notes  8,  9. 

610.     ApiUlate  Jnriidietion.  —  See  note  I. 

611.    ^.  To  Abide  Event  —  PaniM.  —  See  note  4. 
613.    h.  As  TO  Law  Ruling  Case.  —  See  note  7. 
615.    i.  For  Continuance  or  Discontinuance  —  (i)  Far 
Continuance  or  Postponement.  —  See  note  i. 


607.  6.  Thompson  v.  Ft  Worth, 
etc.,  R.  Co.,  31  Tex.  Civ.  App.  583. 

7.  James  v.  Gott,  (W.  Va.  1904) 
47  S.  £.  Rep.  649  [citing  2%  (20)  Encyc. 
OF  Pl.  and  Pr.  535  (607)] ;  Real  Estate 
Corp.  V.  Harper,  174  N.  Y.  123;  State 
V,  Mortensen,  26  Utah  312,  354. 

609.  8.  Birmingham  R.,  etc.,  Co.  v. 
James,  138  Ala.  594. 


to  be  tried,  except  "as  to  matters  of 
fact  upon  which  issue  may  be  joined 
therein,"  was  held  not  to  preclude 
either  party  from  raising  other  issues 
of  fact. 

An  objection  that  the  complaint  did 
not  state  a  cause  of  action  has  been 
held  not  to  be  waived  by  a  stipulation 
to  abide  the  event.     Pacific  Paving  Co. 


8a.  Spaulding  V.  Hill,  115  Ky.i,  where    v,  Vizelich,  141  Cal.  4. 


a  defendant,  convicted  on  two  of  four- 
teen indictments,  appealed,  and  agreed 
with  the  commonwealth's  attorney  that 
if  the  two  cases  were  affirmed,  he  would 
consent  to  a  fine  in  each  of  three  of  the 
other  cases,  the  remainder  to  be  dis- 
missed. 

8.  Chauncey  v.  Dyke,  55  C.  C.  A.  579, 
119  Fed.  Rep.  i. 

9.  Edney  v.  Baum,  (Neb.  1903)  97  N. 
W.  Rep.  252 ;  Barber  v.  Lane,  60  N.  Y. 


Final  judgment  cannot  be  rendered  so 
long  as  either  party  has  a  right  to  a 
writ  of  error.  Peoples  Bank  v.  Mer- 
chants', etc..  Bank,  116  Ga.  279. 

Such  a  stipulation  may  cut  off  a  plea 
in  abatement.  Sutton  First  Nat.  Bank 
V.  Grosshans,  61  Neb.  575. 

Judgment  in  the  other  suit  must  be 
shown.  Magnolia  Metal  Co.  v.  Sug- 
den,  57  N.  Y.  App.  Div.  575. 

Failure  of  Test.  —  Magnolia  Metal  Co. 


App.  Div.  87;  Goodyear  Shoe  Machinery     v.  Pound,  60  N.  Y.  App.  Div.  318. 


Co.  V.  Dancel,  (CCA.)  119  Fed.  Rep. 
692. 

MO.  1.  Baily  v,  Birkhofer,  123 
Iowa  59. 

611.    4.   Prout  V.  Starr,  188  U.  S. 

537. 

Conftrnetlon  and  Sffeet  —  In  Swisher 
V,  McWhinney,  64  Ohio  St.  343,  a  stipu- 
lation that  the  law  as  finally  decided 
in  one  case  should  control  other  cases 


The  Biffht  to  Appeal  may  be  cut  off  by 
such  a  stipulation.  McCafferty  v.  Cellu- 
loid Co.,  104  F«d-  Rep.  305,  43  C  C  A. 
540. 

613*  7.  Muir  v.  Preferred  Ace.  Ins. 
Co.,  203  Pa.  St.  338. 

616.  1.  Jndgment  by  ]>eftralt.  —  In 
support  of  the  cases  first  cited  in  the 
original  note  see  James  v,  Gott,  (W. 
Va.  1904)  47  S.  E.  Rep.  649. 


Supp.  PI.  &  Pr.— 57 
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617.  m.  As  TO  Pleadings  and  Issues— ai  tonMdingi.— 

See  note  9. 

618.  See  note  5. 

619.  As  to  iffuM.  —  See  notes  2,  3,  4. 

690.     Implied  and  EzeluWo  Anthority  of  Attonoyf.  —  See  note  I. 

6«1.  n.  As  TO  Evidence  — (i)  Implied  Authority  of 
Attorney,  — See  note  i. 

699,  (2)  Recognition  and  Enforcement  by  Court.  —  See  notes 
I,  2,  8,  9,  10. 

639.    (3)  Construction  —  la  GouotaI.  —  See  note  i. 


61  T«    9.  Coonan  v.  Loewenthal,  129     when  offered,  under  a  stipulation  that  it 


Cal.  197. 

618*    6.  Muir  v.  Preferred  Ace.  Ins. 
Co.,  203  Pa.  St.  338. 

619.     8.  Granby   Min.,   etc.,    Co.  v. 


Davis,  156  Mo.  422:  DriscoU  v.  Brook-     Y.  App.  Div.  553. 


may  be  read  subject  to  the  same  legal 
objections  and  exceptions  as  if  the  wit- 
nesses were  in  fact  produced.  Voisin  v. 
Providence- Washington  Ins.  Co.,  51  N. 


lyn  Union  El.  R.  Co.,  95  N.  Y.  App. 
Div.  146. 


8.  STidence  Taken  Before   Beforeo.— 

See  Hodges  v.  Graham,  (Neb.  1904)  98 


Gonttmotion  of  Stipulation.  —  A  sttpu-  N.  W.  Rep.  418. 

lation    of    facts    substantially    identical  9.  Ballinger  t^.   Stinnett,    (Tenn.  Ch. 

with  those  set  up  in  the  complaint  pre-  1900)  59  S.  W.  Rep.  1044. 

dudes    a    demurrer   to   the    complaint.  10.  If  the  (^nestion  Snbmitted  to  the 

Kern  County  v.  Fay,  131  Cal.  547.  Court  Is  One  of  Law,  stipulations  of  facts 

A  stipulation  of  reference  was  held  to  may  be  ignored.  Prescott  v.  Brooks,  (N. 
be  a  waiver  of  the  objection  that  the  Dak.  1902)  94  N.  W.  Rep.  88,  wherein  it 
action  was  prematurely  brought.  A  was  held  that  the  question  of  the  pay- 
reservation,  in  such  stipulation,  of  the  ment  of  a  note  was  one  of  law,  and  the 


right  to  move  for  a  dismissal  on  a 
specific  ground  stated,  does  not  include 
the  right  to  move  for  dismissal  on  an 
entirely  different  ground.  Lake  v.  An- 
derson, 76  N.  Y.  App.  Div.  189. 

Where  counsel  were  authorized  by 
statute  to  agree  as  to  the  facts,  it  was 
held  that  they  could  not  by  stipulation 
control  the  court  as  to  the  question  of 
law  arising  upon  the  facts.  San  Fran- 
cisco Lumber  Co.  v.  Bibb,  139  Cal.  325. 

8.  Murray  v.  Butte,  (Mont.  1904)  77 


court  properly  ignored  a  stipulation  that 
the  note  was  not  paid. 

6il3.  1.  Levy  v.  Rich,  106  La.  243; 
West  Branch  Logging  C^o.  v.  Strong, 
196  Pa.  St.  51. 

Preeumptions  and  Infarenoes.  —  See 
Moran  Bros.  Co.  v.  Snoqualmie  Falls 
Power  Co.,  29  Wash.  292. 

Ai  to  Bill  of  Ezoeptions.  —  A  stipula- 
tion that  a  bill  of  exceptions,  in  which 
appeared  the  testimony  of  the  witnesses 
of  both  parties,  might  be  read  in  evi- 


Pac.   Rep.   527;   Eversberg  v.  Supreme     dence  was  held  not  to  apply  to  a  copy 
Tent,  etc.,  (Tex.  Civ.  App.  1903)  77  S.     of  the  bill  of  exceptions,  without  proof 


W.  Rep.  246. 

4.  Lake  v,  Anderson,  76  N.  Y.  App. 
Div.  189. 


of  loss  of  the  original.  Thomas  v. 
Star,  etc.,  Milling  Co.,  104  111.  App.  no. 
An    Admiiiion   of  the  Bedemption  of 


690.    I.  Coonan  v.  Loewenthal,  129    Land  from  a  Tax  Lien  has  been  held  to 
Cal.  197;  Lorimer  V.  Lorimer,  124  Mich,     be  an  admission  of  the  existence  and 


631,  7  Detroit  Leg.  N.  367. 

691.     1.    St.  Marks  Evangelical  Lu- 
theran Church  V.  Miller,  (Md.  1904)   57 


validity  of  the  lien.    Johnson  v.  Hesser, 
61  Neb.  631. 
In   a   Prooeediay  fbr  the  Eztraditloii 


Atl.  Rep.  644 ;  Ludeman  v.  Third  Ave.  of  an  alleged  crimmal,  a  stipulation  that 
R.  Co.,  72  N.  Y.  App.  Div.  26;  Thomp-  he  was  not  in  the  demanding  state  at 
son  V,  Ft.  Worth,  etc.,  R.  Co.,  31  Tex.     the    time    of    the    commission    of    the 


Civ.  App.  583. 

693.  1.  General  Electric  Co.  v, 
Wagner  Electric  Mfg.  Co.,  123  Fed. 
Rep.  10 1. 


offense  charged  is  an  admission  of  his 
absence  when  the  crime  was  committed. 
People  V.  Hyatt,  172  N.  Y.  176. 
An  Agreement  that  the  Plaintiff  Was 


8.  A  DepOiitioii  may  be  objected  to,    Competent  to  Teetiiy  as  to  the  value  of 
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ttipolatian  m  to  Paeti.  —  See  note  3. 
6S4.     Admitting  Testimony  of  Witneii  on  Formor  Trial.  —  See  notes 

4,  5. 

695.  (4)  Conclusiveness  and  Effect  —  in  Ponding  Trial.  —  See 

note  I. 

696.  In  tabMqnont  Trial  of  Same  Canio.  —  See  note  4. 
697*    See  note  i. 

698.  o.  As  TO  References  or  Submission  to  Arbitra- 
tion —  (l)  As  to  References  —  Attorney  of  Beoord  Has  Implied  Authority. 
—  See  note  3. 

699.  /.  Compromise  of  Suit.  —  See  note  i. 

630.  q.  As  TO  Time,  Mode,  or  Conduct  of  Trial  —  (1) 
In  General.  —  See  notes  3,  6. 

631.  See  notes  4,  6. 

certain    goods    does   not    preclude    his  sion   Co.  v.   Crane   Co.,  208   III.   218; 

cross-examination  on  that  point.    Chan-  Coppedge  v.  M.  K.  Goetz  Brewing  Co., 

kalian  V.  Powers,  89  N.  Y.  App.  Div.  395.  67   Kan.  851;   Bennett  v,   Bennett,   65 

A  Bttpolation  that  an  Ahotraet  of  Titlo  Neb.  432 ;  Rowe  v.  Brooklyn  Heights  R. 

Shonld  Be  Used  on   the   trial   has   been  Co.,  71  N.  Y.  App.  Div.  474;  Mooney  v. 

held  not  to  prevent  the  introduction  of  Williams,   9   N.   Dak.   329;    Brooke  v. 

the  record  to  correct  an  error  in  the  Eastman,  (S.  Dak.  1903)  96  N.  W.  Rep. 

abstract.     Taffinder  v,  Merrell,  95  Tex.  699 ;  Davidson  v.  Chandler,  27  Tex.  Civ. 

95.  App.  418;  Dupree  v.  Duke,  30  Tex.  Civ. 

The   liOipd   SfPeot  of  an   Assignment  App.  360;  Mutual  Reserve  Fund  L.  As- 

may  be  disputed  notwithstanding  such  soc.  v.  Taylor,  99  Va.  208,  3  Va,  Sup. 

assignment  is  included  in  an  agreement  Ct.  131. 

of  facts.     Conway  v.  Supreme  Council,  6SI6.    4.   Hast  v.  Piedmont,  etc,  R. 

etc.,  137  Cal.  384.  Co.,  52  W.  Va.  396. 

633«    8.   McKenzie  v.  Gleason,  184  Admissions  Hade  to  Defeat  Applieation 

Mass.  452;   Force  v.  St.  Paul   F.  &  M.  for  Continoanoe.  —  Cutler  t/.  Cutler,  130 

Ins.  Co.,  81  N.  Y.  App.  Div.  633  ;  Rosen-  N.  Car.  i. 

berger  v.  Gibson,  165  Mo.  16 ;  National  627.     1.   Gallagher   t/.   McBride,   66 

Bank  of  Commerce  v.  Pick,   (N.  Dak.  N.  J.  L.  360. 

1904)  99  N.  W.  Rep.  63.  In  a  Different  Action  between  the  same 

694*    4.    Bnlo    4naliflod.  —  In  Car-  parties  such  an  admission  of  facts  can- 

rojl  V,  New  York  El.  R.  Co.,  14  N.  Y.  not  be  introduced.    Alton  v,  Foster,  207 

App.  Div.  278,  162  N.  Y.  603,  it  was  111.  150. 

stipulated  that  either  party  might  read  698.    8.  Limitation  of  Authority.  — 

portions  of  testimony  taken  in  another  An  attorney  has  no  authority  to  consent 

cause,   and  it  was   held  that  this   did  to  a  reference  in  disregard  of  conditions 

not  make  available  on  appeal  objections  imposed  on  the  reference  by  his  client. 

to  the  testimony  made  in  the  other  cause.  Neale  v.  Gordon-Lennox,  71  L.  J.  K.  B. 

5.  See  Beavers  tr.  Bowen,  (Ky.  1904)  939,  (1902)  A.  C.  465,  87  L.  T.  N.  S. 

80  S.  W.  Rep.  1165.  341,  51  W.  R.  140,  66  J.  P.  757. 

If  the  Witneii  li  Praiont  at  the  later  6lsl0.    1.   Gunter  v.  Earnest,  68  Ark. 


trial  a  stipulation  for  the  introduction  180 ;  Cetti  v.  Dunman,  26  Tex.  Civ.  App. 

of  his  former  evidence  does  not  prevent  433. 

him  from  testifying.  Distad  v.  Shank-  630.  8.  Valentine  v.  Stevens,  86  N. 
lin,  15  S.  Dak.  507,  wherein,  the  plain-  Y.  App.  Div.  481. 
tiff  having  died  pending  the  second  trial  A  Stipulation  to  Try  Two  Casee  Before 
of  the  case  and  a  stipulation  having  the  Same  Jury  at  the  same  time  is  law- 
been  made  that  the  testimony  of  the  ful  and  binding.  Goldsmith  v.  St. 
parties  might  be  read  in  evidence,  it  was  Louis  Candy  Co.,  85  Mo.  App.  595. 
held  that  the  defendant  was  not  pre-  6.  Schlesinger  v.  Keene,  (Supm.  Ct. 
eluded  from  testifying.  App.  T.)  88  N.  Y.  Supp.  1042. 

6M,    1.  Telluride  Power  Transmis-  631.    4.  Waiver  of  Votioe.  —  Where 
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6S1.     (2)   Waiver  of  Jury  Trial —  OoDitnutira  tad  Bftot.  —  See 
note  II. 
639.    StUtf  from  MiralAtioii.  —  See  note  2. 

r.  As  TO  Instructions  and  Verdict.  —  See  notes 

8,9- 

s.  As  TO  Judgments  or  Decrees,  and  Enforce- 
ment Thereof  —  (i)  For  Rendition  and  Entry  —  AgnoMnts  Hid« 
B«twe«ii  Partiof.  —  See  note  12. 
883.    See  note  i. 

ImpUad  Antliorlty  of  Attorn^.  —  See  note  2. 

6S4,  (2)  As  to  Costs  or  Additional  Allowances  —  Tilidity.  — 
See  note  4. 

63«S.  (4)  As  to  Enforcement  —  Court  wm  Beeogniio  and  Xnforw.  — 
See  note  i. 

036.  V.  As  TO  Appeals  and  Appellate  Procedure  — 

(2)   Waiver  of  Right  of  Appeal —  Pwrtiao.  —  See  note  8. 

hearing  denied  29  Mont.  414;  TcUico 
Mfg.  Co.  V,  Williams,  (Tenn.  Ch.  1900) 
59  S.  W.  Rep.  1075;  Seiler  v.  Union 
Mfg.  Co.,  50  W.  Va.  20S;  Talbot  v. 
Mason,  125  Fed.  Rep.  10  x,  60  C.  C.  A. 

145. 

Only  Within  the  Timo  Limited  by  the 
agreement  will  it  be  enforced.  Ober, 
etc.,  Co.  V.  Thomason  Grocery  Co.,  138 
Ala.  217, 

633.  I.  Seiler  v.  Union  Mfg.  Co., 
SO  W.  Va.  208. 

8.  Security  L.  &  T.  Co.  v.  Estudillo, 
134  Cal.  166;  Tellico  Mfg.  Co.  v.  Wil- 
liams, (Tenn.  Ch.  1900)  59  S.  W.  Rep. 

1075. 

Contra.  —  Lyon  v.  Hires,  91  Md.  411; 
Cetti  V.  Dunman,  26  Tex.  Civ.  App.  433. 

•34«    4.  Real  Estate  Corp.  v.  Har- 


a  proposed  statement  and  amendments 
were  delivered  to  the  clerk  for  the 
judge,  to  be  used  on  a  motion  for  a  new 
trial,  and  a  stipulation  was  entered  into 
that  the  statement  might  be  settled  at 
the  convenience  of  the  judge,  the  mo- 
tion to  be  heard  after  settlement,  it  was 
held  that  the  stipulation  waived  an  ob- 
jection that  the  movant  had  failed  to 
serve  notice  that  the  proposed  statement 
and  amendments  would  be  presented  for 
settlement.     Cooper  v.  Burch,  140  Cal. 

548. 

631*  6.  Compare  State  v.  Downs, 
164  Mo.  471,  wherein  it  was  held,  under 
Rev.  Stat.  Mo.  (1899),  that  counsel  for 
the  accused  was  competent  to  agree  on 
a  special  judge  to  try  the  case. 

11.  Sqnity  Jnriidietion  Is  Hot  OonfiBrred 
on  a  Gonrt  of  Law  by  a  stipulation  waiv-    per,  174  N.  Y.  123. 
ing   jury   trial.      Goodyear   Shoe   Ma-        635.     1.  An  Injunction  May  Be  Gon- 
chinery  Co.  v.  Dancel,  (C.  C.  A.)   119    tinned  by  stipulation  until  the  final  de- 


Fed.  Rep.  692,  wherein  it  was  held  that 
a  stipulation  waiving  jury  trial  in  an 
action  at  law  did  not  prevent  the  de- 
fendant from  insisting  that  the  plaintiff 
had  no  right  of  action  at  law. 

633.  8.  The  Court  Kay  Beqnire  a 
jury  trial  notwithstanding  a  stipulation 
waiving  it.  Meldnim  v.  Kenefick,  15 
S.  Dak.  370. 

8.  Casler  v.  Chase,  160  Mo.  418. 

9.  Casler  v.  Chase,  160  Mo.  418. 

18.  Houpt  V.  Bohl,  71  Ark.  330 ;  Mains 
V.  Des  Moines  Nat.  Bank,  X13  Iowa 
395 ;  Maxwell  v.  Missouri,  etc.,  R.  Co., 


termination  of  the  cause.  Meggs  v. 
Morgan,  30  Wash.  604,  where  a  motion 
to  vacate  a  restraining  order  was  denied 
because  of  a  stipulation  that  the  order 
should  be  continued  until  final  determi- 
nation. 

636.  8.  Lipps  V.  Markowitz,  (Supm. 
Ct.  App.  T.)  84  N.  Y.  Supp.  172, 
wherein  a  stipulation  waiving  objections 
to  the  evidence  and  authorizing  the 
justice  to  enter  any  judgment  he  saw 
fit  was  held  to  operate  as  a  waiver  of 
the  right  of  appeal. 

A  Kere  Statement,  Without  Ooniidera- 


91  Mo.  App.  582;  Casler  v.  Chase,  160  tion,  by  the  party  or  his  attorney  that 

Mo.   4x8;    Corby  v,  Abbott,   28   Mont,  there  will  be' no  app^l  does  not  operate 

523;  Forrester  v.  Boston,  etc.,  Consol.  as    a    stipulation    waiving    such    right. 

Copper,  etc.,  Min.  Co.,  29  Mont.  397,  re-  Southern  R.  Co.  v,  Glenn,  98  V  a.  309. 
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639.  (7)  As  to  Bills  of  Exceptions  and  in  Lieu  Thereof.  — 
See  note  2. 

640.  (8)  As  to  Recordy  Transcript ^  Statement ^  or  Case  on 
Appeal.  —  See  note  9. 

641.  See  note  11. 

644.  X.  As  TO  Judgment  of  Appellate  Court. — See 
note  7. 

645.  z.  As  TO  Right  of  New  Trial  and  Proceedings 
Therefor.  — See  note  i. 

646.  2.  In  Kespect  of  Parties  or  Belation  of  Attorney  and 
Client  —  a.  Implied  Authority  of  Attorney  or  Counsel 

—  Attorney  of  Baoord.  —  See  note  I. 

647.  Attorney  Who  Appean  Only  u  ConnioL  —  See  note  3. 

649.  /.  Stipulations  in  Behalf  of  Infants.  —  See 
note  I. 

i.  By  Prosecuting  Attorney,  —  See  note  7. 

j.  By  Less  than  All  of  Coparties.  —  See  note  8. 

650.  3.  In  Kespect  of  Consideration.  —  See  note  2. 

4.  In  Bespect  of  Form  or  of  Entry  or  Filing  —  a.  Oral 
Stipulations.  —  See  notes  4,  5. 

651.  See  note  2. 

b.  Stipulations  Written  or  Entered  on  Minutes 

—  (i)  Statutory  Provisions  or  Rules  of  Court.  —  See  note  3. 

639.  2.  Conttmotion  of  Stipulation,  wife  agreed  to  pay  any  judgment  ren- 
—  Almini  Co.  v.  King,  92  111.  App.  276.     dered  on  a  new  trial,  in  consideration  of 

An   agreement  that   an   original  bill  the  defendant's  agreement  not  to  resist 

of  exceptions  may  be  used  on  appeal  the  motion  for  a  new  trial,  the  stipula- 

applies  and  binds  where  the  proceeding  tion  was  held  to  be  void.    Thompson  v, 

for  review  is  by  writ  of  error.     Chi-  Buffington,  7  Ohio  Dec.  557,  7  Ohio  N. 

cago  City  R.  Co.  v.  Smith,  92  111.  App.  P.   134. 

153.  640.    1.  Line  of  Demarkation. — Har- 

640.  9.  Eitoppel  to  Deny  Proper  An-  vin  v.  Blackman,  108  La.  426;  Spauld- 
thentication. — Where  an  attorney  agreed  ing  v,  Allen,  10  Ohio  Cir.  Dec.  397,  19 
to  the  contents  of  the  transcript  and  Ohio  Cir.  Ct  608;  Cetti  v.  Dunman,  26 
that  it  was  a  correct  copy  of  the  orders  Tex.  Civ.  App.  433 ;  Hast  r.  Piedmont, 
and  proceedings  copied  therein,  he  was  etc.,  R.  Co.,  52  W.  Va.  396. 

held  to  be  estopped  from  denying  the  647.     8.   Wadsworth  v,  Montgomery 

propriety  of  the  authentication.    Jett  v.  First  Nat.  Bank,  124  Ala.  440. 

Sittle,  3  Indian  Ter.  671.  649.     1.  Anderson  v.  Anderson/ 191 

641.  11.  See  Leonard  v,  Woolford,  111.  100;  Day  v.  Johnson,  (Tex.  Civ. 
91  Md.  626,  avoiding  the  stipulation.  App.  1903),  72  S.  W.  Rep.  426. 

644.  7.  Appeal  on  Question  of  Law  —  7.  Stete  v.  Davis,  42  Oregon  34. 
New  York.  —  In  Meekin  v.  Brooklyn  '  8.  Richardson  v.  Chicago  Packing, 
Heights  R.  Co.,  51  N.  Y.  App.  Div.  i,  etc.,  Co.,  131  Cal.  xviii,  63  Pac.  Rep.  74* 
164  N.  Y.  145,  where  an  action  was  650.  2.  Compare  Southern  BeU 
revived  against  a  defendant,  who  ap-  Telephone,  etc.,  Co.  v.  Earle,  118  Ga. 
pealed  to  the  appellate  court  from  the  506. 

order  of  revival  and  stipulated  for  judg-  4.  Wall  v.  Mines,  130  Cal.  27. 

ment  absolute  in  the  event  of  affirmance,  6.  Thompson  v.   Ft.  Worth,  etc.,  R. 

it   was  held   that   the   defendant   could  Co.,  31  Tex.  Civ.  App.  583. 

appeal  to   the   Court  of  Appeals  on  a  651.    2.  Matter  of  More,   143   CaL 

question  of  law  involved.  493. 

645.  1.  Void  Stipulation  for  Few  8.  Schlesinger  v,  Keene,  (Snpm.  Ct 
Trial.  —  Where    the    plaintiff    and    his  App.  T.)  88  N.  Y.  Supp.  1042. 
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6JS9,    See  note  2. 
634.    See  notes  i,  2. 

65«S.    (2)  Scope  and  Operation  of  Statutes  and  Rules.  —  See 
notes  I,  2. 

•57,    See  note  i. 

IV.  CoHBTBTJCTiov  OF  Stiptjlatiovb  —  1.  Oenenl  BuIm 

of  Constraction  —  Coxutraad  Like  OtlMr  ContraeU.  —  See  note  6. 
Liberal  Conetmetion.  —  See  note  7« 
088.     Beasonable  Conitmetioii.  —  See  note  2. 
In  FftTor  of  EflBtetiTeneii.  —  See  note  3. 
Snliject-iiiatter    and    Bwromnding    CHreunstaiiMi.  —  See    notes 


059. 

7- 

660. 
661. 

669. 


Conitrnetion  by  Partiei.  —  See  note  lO. 

Good  Faith.  —  See  note  3. 

Implied  Termi  and  Qnalifieationi.  —  See  notes  4,  $. 

S.  ProYince  of  Court  and  Jury.  —  See  note  7. 

y.  RZPTJDIATIOK  OB  WiTHDBAWAL  OF   StlPITLATIOVS. — 


See  notes  2,  5,  6. 

6ff9.  S.  flignature.  —  Green  v.  Na- 
tional Bldg.,  etc.,  Assoc,  64  S.  W.  Rep. 
751,  23  Ky.  L.  Rep.  109 1. 

654.  1.  Appellate  Oonrt  Will  Seeog- 
niie  Uniigned  Stipulation.  —  Macon 
Knitting  Co.  v.  Leicester  Mills  Co.,  65 
N.  J.  Eq.  138. 

8.  Hot  Entered  or  Filed.  —  In  Wall  v. 
Mines,  130  Cal.  27,  a  written  stipulation 
not  entered  on  the  minutes  or  filed  with 
the  clerk  was  held  to  be  binding,  there 
being  no  statute  or  law  to  the  contrary. 


Co.|  lai  Fed.  Rep.  389;  Helena  v. 
Helena  Waterworks  Co.,  laa  Fed.  Rep. 
z,  58  C.  C.  A.  381. 

8.  Western  Realty  Co.  v.  Phelps,  86 
Minn.  53;  Grand  Rapids  Furniture  Co. 
V,  Grand  Hotel,  etc.,  Co.,  11  Wyo. 
148. 

M9«  4.  Abbott  v.  Lane,  (Neb. 
1903)  95  N.  W.  Rep.  599. 

7.  Dix  V.  Lohman,  105  Mo.  App.  619. 

10.  Granby  Min.,  etc.,  Co.  v.  Dayis, 
156  Mo.  422;  Hallenbeck  v.  Smith,  51 


655.     1.    Allmeroth  v.  Bertram  Cady  N.  Y.  App.  Div.  344. 

Co.,  102  Mo.  App.  156.  690.    8.  AU>ott  v.  Lane,  (Neb.  1903) 

Agreement  by  Attorney  in  Preeenoe  of  95  N.  W.  Rep.  599 ;  Central  Trust  Co. 

Client.  —  Security  L,  &  T.  Co.  v,  Es-  r.  Worcester  Cycle  Mfg.  Co.,  128  Fed. 

tudillo,  134  Cal.  166.  Rep.  483. 

S.  White  V.  Jones,  83  Miss.  231.  661.    4.   Parker   tr.    Atlantic    Coast 

657.     1.  Coonan  v.  Loewenthal,  129  Line  R.  Co.,  133  N.  Car.  335 ;  Purcell 


Cal.  X97;  Black  v.  Black,  206  Pa.  St. 
116. 

6.  Abbott  V.  Lane,  (Neb.  1903)  95  N. 
W.  Rep.  599. 

The  Time  Cannot  Be  Extended  beyond 
that  limited  in  the  agreement  for  the 
doing  of  a  certain  act.  Ober,  etc.,  Co. 
V.  Thomason  Grocery  Co.,  138  Ala.  2x7; 
Cooper  V.  Burch,  140  Cal.  548. 

7.  Walsh  V,  Wallace,  26  Nev.  299. 
65§.    2.   Butterfield  v.   Kirtley,    115 

Iowa  207;  Hodges  v.  Graham,  (Neb. 
1904)  98  N.  W.  Rep.  418;  Crosby  r. 
Security  Mut.  L.  Ins.  Co.,  86  N.  Y. 
App.  Div.  89;  Texas,  etc.,  R.  Co.  v. 
Taylor,  31  Tex.  Civ.  App.  617;  Sloan 
V.  King,  (Tex.  Civ.  App.  1903)  77  S.  W. 
Rep.  48 ;  Stackpole  v.  Northern  Pac.  R. 


V.  Farm  Land  Co.,  (N.  Dak.  1904)  100 
N.  W.  Rep.  700. 

6.  Chicago,  etc.,  R.  Co.  v.  Vaughn, 
206  111.  234;  Rowell  tr.  Lewis,  95  Me. 
83;  People  V.  Delaware,  etc.,  Co.,  81 
N.  Y.  App.  Div.  335. 

7.  Extent  of  Conrt'i  Power.— The  court 
may  construe  a  consent  decree  when 
necessary,  but  cannot  enter  a  totally  dif- 
ferent decree  under  the  guise  of  con- 
struction. Seiler  v.  Union  Mfg.  Co.,  50 
W.  Va.  208. 

669.  S.  General  Electric  Co.  v. 
Wagner  Electric  Mfg.  Co.,  123  Fed. 
Rep.  loi. 

5.  Carnegie  Steel  Co.  tr.  C!ambria  Iron 
Co.,  185  U.  S.  403. 

6.  Crumley  v.  Lute,  196  Pa.  St.  559. 
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669.  7L  SILIE7  Fiioii  Stipitlatiovs  -- 1.  Power  and  Disore- 
tion  of  Court  —  See  notes  7,  8. 

2.  GToandfl  for  Belief—  a.  Some  Good  Cause  Neces- 
sary. —  See  note  10. 

663.  b.  Fraud,  Undue  Influence,  Collusion,  or  Mis- 
take —  Fraud,  Undua  InfliMiiM,  or  CoUuiioii.  —  See  note  2. 

664.  lOftak*.  —  See  note  2. 

c.  Prejudice    Resulting    from    Inadvertence, 
Improvidence,  Etc. —  See  note  5. 

665.  See  note  i. 

d.  Stipulation  Unauthorized.  —  See  notes  3,  5. 

666.  e.  Application  for  Relief  and  Hearing  Thereon 

—  Xotion  and  AffldaviU.  —  See  note  8. 

668.    vn.  Enfokciho  os  Obtaihivo  Bevsfit  of  Stipxtlatiovb 

—  It  If  FoU^  of  Conrti  to  Enforce  Btipnlationi.  —  See  note  4. 

Bonoilt  of  etipnlation.  —  See  notes    5,6. 

670.  ym  Affellate  Beview  of  Bulihgs  oh  Stifvlatiovb 

—  2.  Beview  of  Ezercise  of  Diieretion.  —  See  note  2. 

669*    7.  State  Ins.  Co.  v.  Farmers'  a  certain  time,  the  burden  was  held  to 

Mut.  Ins.  Co.,  65  Neb.  34.  be  on  the  defendants  to  show  that  they 

S.  Seiler  v.  Union  Mfg.  Co.,  50  W.  were  entitled  to  a  further  notice  before 

Va.   208.  judgment  could  be  entered.    Ukiah  Bank 

10.  Mains  v.  Des  Moines  Nat.  Bank,  v.  Reed,  130  Cal.  xviii,  63  Pac.  Rep.  68. 

1x3  Iowa  395.  668*    4.  Wadsworth  v.  Montgomery 

M3.    9*  Cetti  v.  Dunman,  a6  Tex.  First  Nat  Bank,  124  Ala.  440;  Vest  v. 

Civ.  App.  433.  Evans  Marble  Co.,  loi  111.  App.  373. 

6M«    2.  German  Nat  Bank  v,  Ath-  {.  Gershenow  v.  West  Chicago  St  R. 

erton,  64  Neb.  610.  Co.,  103  111.  App.  591. 

5.  Lombard    v.    Citizens'    Bank,    107  6.  See  Du  Pont  v.  Sanitary  Dist,  203 

La.  183;  Harvin  v,  Blackman,  108  La.  111.  170,  wherein  it  was  held  that  a  stipu- 

426;    Butler   V.    Chamberlain,    66    Neb.  lation  not  incorporated  in  the  judgment 

174;  Magnolia  Metal  Co.  v.  Pound,  60  was  not  binding. 

N.  Y.  App.  Div.  318;  Day  v.  Johnson,  6T0.    t.  Orders  Vaoatlaff  Stipulatloiis 

(Tex.  Civ.  App.   1903)   72  S.  W.  Rep..  SutaiiMd  —  Stipulation    Jvaiving    Jury 

426.  Trial,  —  Meldrum    v,    Kenefick,    15    S. 

666.    1.  Mains  v.  Des  Moines  Nat  Dak.  370. 

Bank,  1x3  Iowa  395.  Ordan  Xeftuing  to  Vaoata  StipuUtloiii 

8.  In  re  Reed,  117  Fed.  Rep.  358.  JlinM^M^:LlA'-' Stipulations  Admitting  Facts, 

A.  Du  Pont  V.  Sanitary  Dist.,  203  IlL  —  State  Ins.  Co.  v.  Farmers'  Mut.  Ins. 

170.  Co.,  65  Neb.  34;  Lincoln  v.  Lincoln  St. 

M6.    S.  Lincoln  v.  Lincoln   St   R.  R.  Co.,  (Neb.  1903)  93  N.  W.  Rep.  766. 

Co.,  (Neb.  1903)  93  N.  W.  Rep.  766.  Ordsn  Eaftiring  to  Vaoato  Stipalalioni 

Bnrdon  of  Proof.  —  Where  the  defend-  Hold  BrroBOOva  —  Stipulations  Admitting 

ants  consented  to  an  entry  of  their  de-  Facts.  —  Butler     v.     (Hiamberlain,     66 

faults,  the  plaintiff  to  take  judgment  at  Neb.  174. 
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678.  L  BvFOSCSiiEVT  bt  Cobporatiov  of  Subscbiptiov  OB 
Calls  —  1.  Jurifldiction.  — See  note  i. 

2.  Vature  of  Prooeeding  —  a.  In  General  —  At  Law  er 
ia  Equity.  —  See  note  2. 

679.  Aarampeit.  —  See  note  I. 

680.  b.  Forfeiture.  —  See  note  i. 

c.  Election  of  Remedies.  —  See  note  4. 

689.  4.  Parties  —  a.  Plaintiff  —  Aetion   bj   BMdvw.  —  See 
note  4. 

b.  Defendant.  —  See  note  6. 
683.    6.  Declaration  or  Complaint  —  a.  In  General.  — See 
note  I. 

b.  Capacity  to  Sue.  —  See  note  2. 

A8ff«     OorpontlOB  in  ProoaM  of  VormatioB  —  Oompltdmi  of  Organintioa. 
—  See  note  2. 

686,    c.  Performance  of  Conditions  Precedent.  —  See 
note  2. 

690.  g.  Indebtedness.  —  See  note  i. 


678.  1.  Fish  V.  Smith,  73  Conn. 
377;  Childs  V.  Oeaves,  95  Me.  498; 
Sigua  Iron  Co.  tr.  Brown,  (Supm.  Ct. 
Tr.  T.)  33  Misc.  (N.  Y.)  50,  affirmed 
58  N.  Y.  App.  Div.  436. 

9.  See  Childs  v.  Cleaves,  95  Me.  498. 
But  see  Wyman  v.  Bowman,  (C.  C.  A.) 
127  Fed.  Rep.  257,  wherein  avoiding  a 
multiplicity  of  suits  was  held  to  be  a 
ground  for  the  taking  of  jurisdiction 
by  a  court  of  equity  to  enforce  the 
liability  of  several  defendants. 

679*  1.  Nashua  Sav.  Bank  v.  An- 
glo-American Land-Mortg.  etc.,  Co.,  zo8 
Fed.  Rep.  764,  48  C.  C.  A.  15. 

689.  1.  Campbell  v.  American  Al- 
kili  Co.,  (C.  C.  A.)  125  Fed.  Rep.  207. 

4.  Campbell  v.  American  Alkili  Co., 
(C.  C.  A.)  125  Fed.  Rep.  207. 

689.  4.  Fish  v.  Smith,  73  Conn. 
377;  Childs  V,  Cleaves,  95  Me.  498; 
Kirtley  v.  Holmes,  107  Fed.  Rep.  i,  46 
C.  C.  A.  102;  Wyman  v.  Bowman,  (C. 
C.  A.)  127  Fed.  Rep.  257. 

•9  See  Wyman  v.  Bowman,  (C.  C.  A.) 
127  Fed.  Rep.  257. 

Joinder  of  Nonroddont  Stookholdon  Hot 
XMOntial.  —  See  Childs  v.  Cleaves,  95 
Me.  498. 


683.  1.  Middlecoff  Hotel  Co.  v. 
Yeomans,  89  III.  App.  170. 

a.  The  Certifieate  of  InoorporatioB  need 
not  be  set  out  in  the  complaint.  Ameri- 
can Alkali  Co.  v.  Campbell,  1x3  Fed. 
Rep.  398. 

686.  8.  Milwaukee  Brick,  etc.,  Co. 
V,  Schoknecht,  108  Wis.  457. 

686*  8.  See  Fish  v.  Smith,  73  Conn. 
377,  holding  that  a  complaint  which  al- 
leges that  the  corporation  was  incorpo- 
rated under  the  laws  of  Minnesota  with 
a  certain  amount  of  authorized  capital 
stock  and  immediately  commenced  busi- 
ness as  a  corporation  is  not  open  to  a 
demurrer  on  the  ground  of  failure  to 
allege  subscription  to  all  the  authorized 
capital  stock. 

The  Time  when  the  stock  was  sub- 
scribed and  paid  in  need  not  be  alleged. 
La  Crosse  Brown  Harvester  Co.  v.  God- 
dard,  114  Wis.  610. 

690.  1.  Fish  V.  Smith,  73  C6nn. 
377;  New  Haven  Trust  Co.  v.  Nelson, 
73  Conn.  477. 

Voting  fbr  Inerease  of  Oapital  Stock.  — 
A  complaint  which  shows  that  the  action 
is  for  a  subscription  to  an  increase  of 
capita]  stock  should  allege  that  the  de- 
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PromlM  to  Pay.  —  See  note  2. 
691.    Bight  to  Bharoi  of  8toek.  —  See  note  i. 

i.  Calls  —  (i)  Making  of  Call.  —  See  note  3. 

695,  (2)  Notice  of  Call  Given.  —  See  notes  i,  2. 

696.  6.  Flea  or  Answer  —  a.  In  General.  —  See  note  2. 
b.  Fraud.  —  See  note  3. 

698.  7.  Keplication  or  Eeply.  —  See  note  4. 

699.  IL  Ehfobcexeht  of  Stookholdbbs'  Liability  to  Cbbb- 
ITOB8  — 2.  VarioiiB  Bemedies  — a.  At  Law  —  (i) /«  General. — 
See  notes  2,  3. 


TOO. 


(2)  Assumpsit  or  Debt.  —  See  note  6. 


2) 
(3) 


Attachment  and  Garnishment.  — See  note  i. 


fendant  voted  for  such  increase,  and  is 
otherwise  demurrable.  Middlecoff  Hotel 
Co.  V.  Yeomans,  89  III.  App.  170. 

MO,  8.  American  Alkali  Co.  v. 
Campbell,   113   Fed.  Rep.  398. 

601.  1.  An  Allegation  that  the  Do- 
fsndant  Is  Owner  of  certain  stock  is  suffi- 
cient without  setting  out  that  he  had 
subscribed  therefor.  New  Haven  Trust 
Co.  V,  Nelson,  73  Conn.  477. 


8.  Alabama  Foundry,  etc..  Works  v, 
Dallas,  127  Ala.  513.  See  also  American 
Alkali  Co.  v.  Salom,  (C  C.  A.)  131  Fed. 
Rep.  46. 

An  AffidaTit  of  Dofonto  setting  up  fraud 
and  alleging  that  the  levy  of  the  call 
was  unnecessary,  but  not  alleging  ultra 
vires  or  that  the  call  would  be  unneces- 
sary in  event  the  corporation  continued 
to    carry    on    business,    is    insufficient. 


An  Averment  that  the  Defendant  Was  a    American  Alkali  Co.  v.  Campbell,  113 
Btoekholder    at  the  time  when  the  call     Fed.  Rep.  398. 
became  payable  is  not  essential.   Ameri- 
can Alkali   Co.  v.   Campbell,    X13   Fed. 
Rep.  398. 

8.  The  Legality  of  the  Call  need  not  be 
alleged.  New  Haven  Trust  Co.  v.  Nel- 
son, 73  Conn.  477. 

Allegation  of  Uniformity.  —  A  com- 
plaint which  alleges  that  a  certain  per- 
centage was  assessed  on  each  share  is 
not  objectionable  on  the  ground  that 
the  assessments  were  not  equal  and  uni- 
form. La  Crosse  Brown  Harvester  Co. 
V.  Goddard,  114  Wis.  610. 

Fleadinff  By-lawi.  —  Where  the  liabil- 
ity rested  upon  the  contract  of  sub- 
scription it  was  held  not  to  be  necessary 
to  set  out  in  the  complaint  the  particu- 
lars in  regard  to  the  existence  of  and 
compliance  with  the  by-laws  regulating 
calls.  South  Milwaukee  Co.  v.  Murphy, 
112  Wis.  614. 

603*    1.  Fish  V.  Smith,  73  Conn.  377. 

8.  See  La  Crosse  Brown  Harvester 
Co.  V,  Goddard,  114  Wis.  610. 

606.  8.  See  New  Haven  Trust  Co. 
V,  Gafifney,  73  Conn.  480,  holding  that 
an  answer  setting  up  an  offer  to  return 
the  stock  and  a  demand  for  repayment 
of  the  money  paid  thereon,  in  accord- 
ance with  a  stipulation  in  the  contract 
of  subscription,  was  bad  for  failure  to 
allege  that  such  offer  and  demand  were 
made  within  a  reasonable  time. 


4.  Beply  —  SoAeieney.  —  A  re- 
ply which  sets  out  that  the  statutes  in 
regard  to  the  beginning  of  business  by 
corporations  had  been  complied  with  is 
consistent  with  an  allegation  in  the 
complaint  of  incorporation  with  a  cer- 
tain amount  of  authorized  capital  stock 
and  is  sufficient  to  controvert  a  plea 
that  the  full  amount  of  authorized  capi- 
tal stock  had  not  been  subscribed.  Fish 
V.  Smith,  73  Conn.  377. 

Filing  Beplieationf .  —  Where  replica- 
tions had  not  been  filed  at  the  time 
when  the  case  was  called  for  trial  it 
was  held  that  the  court  did  not  err  in 
allowing  the  plaintiff  to  put  in  such  rep- 
lications nunc  pro  tunc  as  of  the  time 
of  trial,  it  appearing  that  the  defendant 
suffered  no  harm,  being  fully  advised  as 
to  the  issues.  McCoy  v.  World's  Co- 
lumbian Exhibition,  186  III.  356. 

699«  8.  Richardson  v.  Chicago  Pack- 
ing, etc.,  Co.,  131  Cal.  xviii,  63  Pac. 
Rep.  74;  Shickel  v,  Berryville  Land, 
etc.,  Co.,  99  Va.  88.  3  Va.  Sup.  Ct.  45. 

5.  Pine  V.  Western  Nat.  Bank,  6^ 
Kan.  462. 

6.  Elsbree  v.  Burt,  24  R.  I.  322 ;  An- 
drews r.  O'Reilly,  25  R.  I.  231. 

700.  1.  Henderson  v.  Hall,  134  Ala. 
455;  Enslen  v.  Nathan,  136  Ala.  412; 
Doak  V.  Stahlman,  (Tenn.  Ch.  1899)  58 
S.  W.  Rep.  741. 
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7IKi«    See  note  i. 

b.  In  Equity  —  in  etaini. —  See  note  5. 

703.  See  notes  i,  2. 

Grtdit«r'i  BiU.  —  See  note  3. 

704.  Gonewrtnt  JnriidietiMi  of  Law  and  Xqvity.  —  See  note  4* 

709.    d.  Election  of  Remedied  —  wh««  capital  noek  tf  o«fa- 

ratlon  Ii  Bagardad  at  Tmit  7and.  —  See  note  5. 

711.    S.  In   Foreign   Jnriadiotions  —  a.  In   General.  — See 
note  3. 
719,    See  notes  i,  2. 

*.  As  Respects  Nature  of  Liability  —  (i)  Wlure 
Liability  Is  ContractuaL  —  See  notes  3,  4, 
714.     Yodtral  Praatioa  —  See  note  I. 

(2)   Where  Liability  Is  Penal.  —  See  note  2. 
Local  OoBftnietion  of  atotuto.  —  See  note  3. 

715.  c.  As  Respects  Nature  of  Remedy  — (i)  In  Gen- 
eral.  —  See  note  i. 

716.  (2)  In  Federal  Courts.  —  See  note  3. 

719.  4.  Ordinary  Prooeedinga  at  Law  and  in  Bqnity — a. 
Joinder  of  Causes  of  Action  —  (3)  Joinder  of  Contractual 
and  Penal  Liability.  —  See  note  2. 


T09.  1.  Doak  tr.  Stahlman,  (Tenn. 
Ch.  1899)  58  S.  W.  Rep.  741. 

6.  Montgomery  Iron  Works  v.  Capital 
City  Ins.  Co.,  137  Ala.  134;  Lester  v. 
Bemis  Lumber  Co.,  71  Ark.  384;  Com- 
mercial Bank  v,  Warthen,  1x9  Ga.  990; 
Waller  v.  Hamer,  65  Kan.  168;  Pulsifer 
V.  Greene,  96  Me.  438 ;  Shields  v.  Hobart, 
17a  Mo.  491 ;  Reed  v.  Burg,  (Neb.  1901) 
96  N.  W.  Rep.  414 ;  Cooper  v,  Adel  Se- 
curity Co.,  137  N.  Car.  2x9;  Bair  v. 
Wilson,  IS  Pa.  Super.  Ct.  131 ;  Stark- 
weather V.  Brown,  25  R.  I.  142. 

703.  1.  Waller  v.  Hamer,  65  Kan. 
168;  Carter  v.  Samuel  Hano  Co.,  7%  N. 
H.  549;  Barton  Nat.  Bank  v.  Atkins,  72 
Vt.  33. 

S.  Waller  v.  Hamer,  65  Kan.  t68; 
Reed  v.  Burg,  (Neb.  1901)  96  N.  W. 
Rep.  414.  f 

3.  Parmelee  v.  Price,  105  111.  App. 
271. 


7M.    5.  Henry   v.  Jewett,   94   IIL 
App.  667. 
711.    S.  Pulsifer  v.  Greene,  96  Me. 

438. 
719.    1.  Pulsifer  v.  Greene,  96  Me. 

438. 

a.  See  Pine  v.  Western  Nat.  Bank, 
63  Kan.  462 ;  Pulsifer  v.  Greene,  96  Me. 
438 ;  Kulp  V.  Fleming,  65  Ohio  St.  321. 

8.  Love  V,  Pusey,  etc.,  Co.,  3  Penn. 
(Del.)  577;  Pulsifer  v,  Greene,  96  Me. 
438;  Pfaff  V.  Gruen,  92  Mo.  App.  560; 
Kulp  V.  Fleming,  65  Ohio  St.  321. 

4.  Parkkurst  v.  Mexican  Southeastern 
R.  Co.,  102  III.  App.  507.  See  also 
Pfaff  V.  Gruen,  92  Mo.  App.  560. 

714.  1.  Kanias  Statata.  —  See  Love 
r.  Pusey,  etc.,  Co.,  3  Penn.  (Del.)  577. 

9.  Kulp  tr.  Fleming,  65  Ohio  St.  321. 
8.  Pfaff  V.  Gruen,  92  Mo.  App.  560; 

Kulp  V.  Fleming,  65  Ohio  St.  321. 

715.  1.  Kansas   Btatnta  —  Bdawars 


7M.    4.   Shields  v,  Hobart,  172  Mo.    necision.  — The  methods  of  enforcing  a 


491 ;  Barton  Nat.  Bank  v.  Atkins,  72 
Vt.  33,  in  which  latter  case  the  court 
said :  *'  Were  it  possible  to  determine 
the  questions  involved  in  a  court  of 
law,  the  interference  of  a  court  of  equity 
would  be  justified  upon  the  ground  that 
a  comprehensive  decree  covering  the 
whole  controversy  can  there  be  made, 
and  thus  avoid  a  multiplicity  of  suits 
that  would  certainly  arise.' 


»> 


stockholder's  liability  provided  by  the 
Kansas  statutes  will  be  enforced  by  the 
laws  of  Delaware.  Love  tr.  Pusey,  etc, 
Co.,  3  Penn.  (Del.)  577. 

716.  8.  Whitman  v.  Citizens'  Bank, 
1x0  Fed.  Rep.  503,  49  C  C  A.  122.  See 
also  Ball  v.  Warrington,  47  C  C.  A. 
447,  108  Fed.  Rep.  472;  Atlantic  Trust 
Co.  V.  Osgood,  1x6  Fed.  Rep.  10x9. 

719.    9.  Wachusett    Nat    Bank    v. 
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790.    (4)  Joinder  of  Subscription  and  Statutory  Liability.  — 
See  note  i. 

(5)  Joinder  of  Claims  Against  Corporation  with  One 
Against  Stockholder,  —  See  note  2. 

7»1.    b.  Parties  —  (i)  Plaintiff — (b)  in   Xqoity  —  JoUdtr   cf 
Grediton.  —  See  note  2. 

Aetlon  by  Ont  Oraditor  in  Behnlf  of  All.  —  See  note  3. 
793.     (2)  Defendant  —  (a)  At  Law  —  aa,  Whkrx  Liability  Is  Sbv- 
BRAL.  —  See  note  3. 

734«     bb.  Wherk  Liability  Is  Joint.  —  See  note  I. 

cc.  Where  Liability  Is  Joint  and  Several.  —  See  note  3. 
735.    (b)  In  Bqnity.  —  See  note  i. 

Whan  All  Stoekholdart  Are  Proper  but  Vet  Indiipeniable  Partiee.  — - 

See  note  5. 

797.  (3)  Joinder  of  Parties  —  (a)  BepreeenUtiTee  of  Deeedeats.  — 
See  note  2. 

798.  (0)  Veeeoiity  of   Joining   Oorporation  —  bb.  In  State  Courts.  — 
See  note  4. 

799.  Where  Aetion  Is  One  to  Colleot  Unpaid  8toek  Sabeeriptioni.  —  See 
note  2. 

Steel,  (Mich.  1904)  98  N.  W.  Rep.  748,     Blair     v.     Newbegin.     65     Ohio     St 
10  Detroit  Leg.  N.  950.  425. 

730.     1.   Morris    v.    CoUamer,  etc.,        735.     1.  Waller  v.  Hamer,  65  Kan. 

St.  R.  Co.,  4  Ohio  Dec.  (Reprint)  543,     168;  Pfaff  v,  Gnien,  92  Mo.  App.  560; 
2  Cleve.  L.  Rep.  347.  Reed  v.  Burg,   (Neb.  1901)   96  N.  W. 

2.  Stan  wood  v.  Sterling  Metal  Co.,  Rep.  414;  Fremont  Package  Mfg.  Co.  v, 
107  111.  App.  569.  Storey,    (Neb.    1902)    96    N.    W.    Rep. 

731*    2.   Montgomery  Iron  Works  V.  416;   Bates  v.   Day,   198   Pa.   St.   523; 

Capital  City  Ins.  Co.,  137  Ala.  134.  Miller  v.  Smith,  26  R.  I.  146. 

All  Creditors  Bhoold  Be  Made  Partiee  6.  Cooper  v,  Adel  Security  Co.,  127 

in  an  action  to  enforce  the  liability  of  N.  Car.  219. 

stockholders   under  the   Colorado  stat-  737«    2.  The  Heirt  and  Legateee  of 

ute.    Miller  v.  Smith,  26  R.  I.  146.  deceased  stockholders  are  proper  parties 

3.  Bates  v.  Day,  198  Pa.  St.  513.  to  a  bill  in  equity  by  creditors  to  en- 
Noxyoinderof  AUStookholden. — Cooper  force  a  liability  placed  by  the  charter 

V.  Adel  Security  Co.,  127  N.  Car.  219.  upon    the    stockholders.      Barton    Nat. 

Action  for  Benefit  of  All  Oreditort. —  Bank  v,  Atkins,  72  Vt.  33. 

See  Reed  v.  Burg,  (Neb.vi9ox)  96  N.  W.  BepreoentatiTO  Capacity.  —  Where  the 

Rep.  414.  action  was  against  the  heir  of  a  de- 

733.  3.  Gamewell  Fire  Alarm  Tel.  ceased  stockholder  who  was  also  execu- 
Co.  V.  Fire,  etc.  Tel.  Co.,  76  S.  W.  Rep.  trix  of  the  estate  it  was  held  to  be  un- 
862,  25  Ky.  L.  Rep.  loio;  Pulsifer  v,  necessary  to  join  her  as  a  party  def end- 
Greene,  96  Me.  438.  See  Blair  v»  New-  ant  in  her  representative  capacity, 
begin,  65  Ohio  St.  425 ;  Cooper  v,  Adel  Cooper  v.  Ives,  62  Kan.  395. 
Security  Co.,  127  N.  Car.  219.  A  Betidnary  Legatee  Is  Hot  a  Proper 

734.  1.  A  Joint  Aetion  Againtt  All  Party  in  an  action  to  enforce  the  lia- 
the  Stodkholden  is  expressly  provided  for  bility  of  a  stockholder.  Starkweather 
by  Rev.  Stat.  Ohio,  9  3260,  as  amended  v.  Brown,  25  R.  I.  142. 

in  1894.    Middletown  Nat.  Bank  v.  To-  738.    4.   Blair  v,  Newbegin,  65  Ohio 

ledo,  etc.,  R.  Co.,  113  Fed.  Rep.  587.  St.  425. 

S.  In  Ohio  a  creditor  of  a  Kansas  799.  2.  Authorities  Holding  Joinder 
corporation  may  enforce  a  statutory  lia-  of  Corporation  Heceseary.  —  Commercial 
bility  against  one  or  several  of  the  Bank  v.  Warthen,  119  Ga.  990;  Panne- 
stockholders    found    within    the    state,  lee  v.  Price,  105  111.  App.  271. 
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73#.     (d)  VtMMity  «f  J«lalng  BtodTtr  or  AnlfiiM.  —  See  note  I. 

7S1.    c.  Bill,    Declaration,    or    Complaint  —  (i)  In 

General — Drfult— •■•  and  Oertainty.  —  See  note  5. 

7S9.     Whin  Xqnitoble  or  SubMripaoa  LlaUlity.  —  See  note  3. 

7SS«  (4)  Interest  and  Indebtedness  of  Defendant  —  (a)  Owmt^ 
■hip  of  stook.  —  See  notes  2,  3. 

738.     U)  IndoModnoii  to  Corporation.  —  See  note  2. 

749.  (5)  Indebtedness  of  Corporation  —  (0)  imolToaoy  and  Is- 
hanition  of  Logal  Bomodj.  —  See  note  I. 

745.  (6)  Compliance  with  Statutes  ^  (b)  Bootriotioni  npon  UaUlitj 
— Bxenio  lor  Omiiiion  Vooonarj.  —  See  note  3. 

746.  (8)  Capital  Stock  —  (b)  Rrand  and  Ororraliiation.  —  See 
note  4. 

748.  d.  Plea  or  Answer  —  (i)  In  General.  —  See  note  2. 

749»  See  note  2. 

791.  {X\  Set-off  or  Counterclaim.  —  See  note  6. 

7ff9.  (7)  Averment  that  Incorporation  Was  Perfected.  —  Sec 
note  3. 

730.    l.Batesv.  Day,  i98Pa.  St  513.  v.  Lutz,  83  N.  Y.  App.  Diy.  534,  an 

T31.    5.   See    Wineman    v.    Fiaher,  allegation  that  the  corporation  had  been 

(Mich.    1904)    98    N.    W.    Rep.    404,  dissolved   and   its   creditors    restrained 

wherein  the  complaint  was  held  to  be  from  proceeding  against  it  was  held  to 

sufficient  excuse  the   want   of   an   allegation   of 

lofioionej  of  Bill  to  Show  Sight  to  compliance  with  section  55  of  the  Stock 

Boliof   in  Sqnity.  —  An  allegation  that  Corporation    Law    requiring    judgment 

complainant,  being  led  to  believe  that  and    unsatisfied   execution    against   the 

ten  per  cent,  of  the  capital  stock  of  the  corporation  as  a  condition  precedent  to 

corporation    had    been    paid    in,    gave  an  action  against  a  stockholder, 

credit  to  the  corporation,  and  that  only  746*    4.  Lester    v,    Bemis    Lumber 

a  small  part  of  such  ten  per  cent,  had  Co.,  71  Ark.  379,  ciHng  20  Encyc.  or 

really  been  paid,  was  held  to  be  suffi-  Pl.  and  Pr.  746. 

cient  in  Bair  v,  Wilson,  15  Pa.  Super.  748.    2.  Flea  in  Ahatomont.  —  Where 

Ct.  131.  the   defendant   stockholders   were  sued 

739«    S.  AUogation  of  Vrand.  —  It   is  by  the  assignee  of  a  judgment  against 

necessary  neither  to  allege  nor  to  prove  the  corporation,  and  the  former  pleaded 

fraud  to  enforce  a  stockholder's  liability  that  the  assigrnment  was  fictitious,  it  was 

upon  his  stock.    Shields  v.  Hobart,  17a  held  that  the  plea  was  properly  termed 

Mo.  491.  a  "plea  in  abatement."    Saylor  v.  Com- 

73^.    S.  Wright  v.  Fitzgerald,  90  111.  monwealth  Banking  Co.,  38  Oregon  204. 

App.  118;  Seaboard  Nat.  Bank  v.  Slater,  Nil  Debit  is  a  proper  plea  to  a  com- 

105  Fed.  Rep.  179.  plaint  in  debt  brought  by  a  judgment 

S.  An    Avonnent  that  tho   Defendant  creditor  to  enforce  his  right  against  a 

Hold    Btook  which   has   not   been   fully  stockholder.     Elsbree  v.  Burt,  24  R.  I. 

paid   up   is   sufficient.     Atlantic   Trust  322. 

Co.  V.  Osgood,  116  Fed.  Rep.  10 19.  749.    S.  A  Plea  of  Fraud  in  obtain- 

738.    8.   Wright    v.    Fitzgerald,    90  ing    the    subscription    which    sets    out 

111.  App.  1x8.  the  statement  upon  which  reliance  was 

749.     1.   Fletcher  v,  Lonoke   Bank,  placed,  but  does  not  state  that  the  per- 

71  Ark.  I.  son  making  it  knew  it  to  be  untrue,  is 

toflloiont   Allegation.  —  A  complaint  insufficient.     Tanner  v,   Nichols,    (Ky. 

which  alleges  that  the  creditor  has  ex-  1904)  80  S.  W.  Rep.  225. 

hausted  all  remedies  which  would  have  751.    6.  Permisiibility  of  Defonio.— 

been  fruitful  is  sufficient.     Andrews  v.  Shields  v.  Hobart,  172  Mo.  491. 

O'Reilly,  25  R.  I.  231.  763.    3.   Montgomery  Iron  Works  v. 

745.    S.  Vow  York  Btatato. — In  Lang  Capital  City  Ins.  Co.,  137  Ala.  134. 
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753.    I.  Judgment  or  Decree  — (2)  Amount  ofjudgmenu 
—  See  note  i. 

705.     in.  EVFOBOBMBHT  OF  Stookholdbbs'   BIGHT8  —  1.  Pro- 

oeedings  to  Compel  Contribution  —  a.  Nature  of  Proceeding.  — 
See  note  6. 

766.  b.    Parties  —  BeTenl  StodkhoUtom  lUy  Vnitt.  —  See  note  2. 

767.  2.  Belief  from  Fraud,  Ultra  Vires,  Illegal  Conduct,  Sto.  — 

a.  Jurisdiction  — Nature  of  Remedy  — (i)  In  General.— 
See  notes  3,  4. 

768.  (2)  Federal  Courts.  —  See  notes  i,  2. 

0.  Joinder  of  Causes  of  Action. — See  note  3. 

769.  See  note  i. 

CaviM  of  Aetion  in  FftTor  of  Corporation  and  Stookholdort.  —  See 
note  2. 
771.    c.  Parties  — (i)  General  Rules  —  iji)  ^for^nXin^ —S>^^ 


note  2. 


(d)  stooUioldon.  —  See  note  4. 


75(^.  1.  Jud^mont  Inolnding  Intoroft. 
—  Pine  V.  Western  Nat.  Bank,  ^3  Kan. 
463.  See  also  Senn  v.  Levy,  ixi  Ky. 
318. 

765.  e.  See  Hinshaw  v.  Atistin,  64 
Kan.  460. 

766.  8,  See  Hinshaw  v.  Austin,  64 
Kan.  460. 

767.  8.  Taylor  v.  Decatur  Mineral, 
etc.,  Co.,  112  Fed.  Rep.  449  [ct/tng  20 
Encyc.  op  Pl.  and  Pr.  j^7'i ;  Redkey 
Citizens  Natural  Gas  Co.  v.  Orr,  27 
•Ind.  App.  z ;  Gowdy  Gas  Well,  etc.,  Co. 
V.  Patterson,  29  Ind.  App.  261 ;  Schoe- 
ning  V,  Schwenk,  1x2  Iowa  733;  Wat- 
kins  V.  North  America^  Land,  etc.,  Co., 
107  La.  107;  Forrester  v.  Boston,  etc., 
Consol.  Copper,  etc.,  Min.  Co.,  29  Mont. 
397 ;  Whitman  v.  Holmes  Pub.  Co., 
(Supm.  Ct.  Spec.  T.)  33  Misc.  (N.  Y.) 
47;  Davis  r.  Hofer,  38  Oregon,  150; 
Morey  v.  Fish  Bros.  Wagon  Co.,  108 
Wis.  520;  Metcalf  v.  American  School- 
Furniture  Co.,  108  Fed.  Rep.  909;  Elk- 
ins  V.  Chicago,  119  Fed.  Rep.  957. 

4.  Eldred  v,  Ripley,  97  111.  App.  503 ; 
Bixler  v.  Summerfield,  195  111.  147; 
Fry  V.  Rush,  63  Kan.  429;  McCon- 
nell  v.  Combination  Min.,  etc.,  Co., 
(Mont.  1904)  ^^  Pac.  Rep.  194;  North- 
em  Trust  Co.  V.  Snyder,  113  Wis.  516; 
Kessler  r.  Ensley  Land  Co.,   123  Fed. 


Hampshire    Traction    Co.,    7a    N.    H. 

Bequiilto  Bhowliig  that  Joftloo  GtUi  for 
Aotlon  of  Equity.  —  See  Siegman  tr.  Ma- 
loney,  63  N.  J.  Eq.  422. 

An  Aetion  %\  Law  is  not  maintain- 
able by  a  stoddiolder  against  third  par- 
ties for  conspiracy  to  injure  the  corpo- 
ration of  which  the  plaintiff  is  a  stock- 
holder. The  proper  remedy  is  in  equity. 
Converse  v.  United  Shoe  Machinery  Co., 
185  Mass.  422. 

768.  1.  Elkinscr.  Chicago,  1x9  Fed. 
Rep.  957. 

8.  See  Elkins  v.  Chicago,  1x9  Fed. 
Rep.  957. 

8.  A  Snit  to  Snlnroo  a  Primary  Xlght, 
as,  for  instance,  the  right  that  the  cor- 
poration shall  not  unlawfully  dispose 
of  its  funds,  may  be  joined  with  a  cause 
which  might  be  sued  upon  independ- 
ently by  the  corporation,  such  as  an  ac- 
tion to  recover  money  unlawfully  paid 
out  by  the  corporation.  Northern  Trust 
Co.  V,  Snyder,  X13  Wis.  516. 

769.  1.  An  Aetion  to  Bo  Bolnitatod 
aa  Boooivor  may  not  be  united  with  one 
by  a  stockholder  asking  relief  in  regard 
to  a  matter  which  did  not  affect  his 
interests.    Fry  v.  Rush,  63  Kan.  429. 

8.  Pietsch  v.  Krause,  xx6  Wis.  344; 
Metcalf  V.   American   School-Furniture 


Rep.  546 ;  Alexander  v.  Automatic  Tele-  Co.,  xo8  Fed.  Rep.  909. 

phone  Co.,  (1900)  2  Ch.  56,  69  L.  J.  Ch.  771,    8.  Wilson  tr.  Amei^can  Palace 

428,  82  L.  T.  N.  S.  400,  48  W.   R.  546.  Car  Co.,  64  N.  J.  Eq.  534. 

See  also  Gunderson  v.   Illinois  Trust,  4.  InsnAdont  Allegation. —  Where  the 

etc.,  Bank,  100  111.  App.  461,  199  111.  422.  complaint    does    not    sufficiently    show 

Toroign    Corporation,  —  Kidd  v.  New  that  the  action  was.  brought  for  othera 
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773.     ^2^  Plaintiffs  —  Jolodcr  of  ttoekholdm.  —  See  note  2. 
773.    (3)  Defendants  — (»)  CorparaUon.  —  See  note  i. 

775.  (b)  IMrtotort  uid  Itoekholdan  —  PartidipaltMi  of   ItooMioMwi  in 
Vraud.  —  See  note  i. 

776.  (d)  PorMDi  Withoat  InterMt.  —  See  note  I. 

d.  Bill  or  Complaint  — (i)  Definiteness  and  Cer- 
tainty. —  See  note  2. 

777.  (3^  Title  and  Interest  of  Plaintiff.  —  See  note  2. 
779.     (4)  Demand  upon  Directors^  and  Exhaustion  of  Other 

Remedies  —  (a)  In  G«n«nl,  —  See  note  i. 

as  well  as  the  plaintiffs,  an  averment  no  presumption  that  the  same  condition 

that  the  action  was  on  behalf  of  others  exists  at  the  present  time.    Fry^  v.  Rush, 

does    not    prejudice   the    right   of    the  63  Kan.  439 

plaintiffs  to  an  action  in  their  own  be-  TfMhw.  —  Unreasonable      delay      in 

half.     McConnell  v.  Combination  Min.,  bringing  suit  will  not  be  excused  by  a 

etc.,   Co.,    (Mont.    1904)    76   Pac.    Rep.  general  allegation  that  **  your  orator  was 

194.  uninformed  as  to  the  matters  and  things 

779.    S.  Whan  Joindv    Improper. —  in  this  bill  of  complaint  set  forth  until 

Several  stockholders  owning  stock  sep-  a  few  weeks  before  the  commencement 

arately   cannot   join   in   an   action    for  of  this  suit."     Edwards  r.   Mercantile 

damages  to  their  stock  where  the  dam-  Trust  Co.,  124  Fed.  Rep.  381.     To  the 

age  was  caused  by  an  injury  to  the  cor-  same  effect  see  Kessler  v.  Ensley  Land 

poration  and  the  right  to  sue  rested  in  Co.,  123  Fed.  Rep.  546. 

the    corporation    or    in    a    stockholder  For  ninstrationi  of  BoAoiont  Billi  or 

suing    in    its    behalf.      Loewenstein   v.  Complaints  see    Bixler  v.    Summerfield, 

Diamond  Soda  Water  Mfg.  Co.,  94  N,  195    111.    147;    Boaz    v.    Sterlingworth 

Y.  App.  Div.  383.  Railway  Supply  Co.,  68  N.  Y.  App.  Div. 

773.  1.  Eldred  v.  Ripley,  97  111.  i ;  Case  v.  Hudson  Co.,  (Supm.  Ct 
App.  503;  Schoening  v.  Schwenk,  112  Spec.  T.)  41  Misc.  (N.  Y.)  51;  Mum- 
Iowa  733;  McConnell  v.  Combination  ford  v,  Ecuador  Development  Co.,  11 1 
Min.,  etc.,  Co.,   (Mont.   1904)    76  Pac.  Fed.  Rep.  639. 

Rep.    194;    Kidd    v.    New    Hampshire  For  an  IllnaUation  of  an  Tnmffldont 
Traction  Co.,  72  N.  H.  273;  Wilson  v.  Complaint    see  Phillips  v.  Sonora  Cop- 
American  Palace  Car  Co.,  64  N.  J.  Eq.  per  Co.,  90  N.  Y.  App.  Div.  140. 
534 ;   Morshead  v.  Southern   Pac  Co.,  777.    8.  Farwell  v,  Babcock,  27  Tex. 
123  Fed.  Rep.  350.  Civ.  App.  162  [quoting  20  Encyc.  of  Pl. 

77ft.     1.  Morey  v.  Fish  Bros.  Wagon  and  Pr.  777]  ;  Tevis  v.  Hammersmith, 

Co.,  108  Wis.  520.  31  Ind*  App.  290;  Fry  v.  Rush,  63  Kan. 

776.    1.  Agont. —  One  not  shown  to  429* 

have  any  interest  in  the  transaction  ex-  Dato  of  Aoqniiition  of  Stook.  —  Trim- 

cept    that    of    having    acted    as    agent  ble  v,  American  Sugar  Refining  Co.,  61 

should  not  be  made  a  party  defendant.  N.  J.  Eq.  340. 

Mum  ford  tr.  Ecuador  Development  Co.,  Tho  Xannor  in  Which  tho  Stook  Wu 

III  Fed.  Rep.  639.  Aoqnirod  need  not  be  pleaded.     Gowdy 

8.  Trimble  r.  American  Sugar  Refin-  Gas  Well,  etc,  Co.  v,  Patterson,  29  Ind, 

ing  Co.,  61  N.  J.  Eq.  340;  Worth  Mfg.  App.  261. 

Co.  V.  Bingham,   (C.  C.  A.)    116   Fed.  779.     1.  ^/oftcma.  —  Louisville,  etc. 

Rep.  785.  R.  Co.  er.  Neal,  128  Ala.  149;  Johns  v. 

In  an  Aotion  Against  a  Foreign  Cor-  McLester,  137  Ala.  283. 

poration  there  must  be  an  allegation  that  Colorado,  —  Ide  v.  Bascomb,  18  Colo, 

the  plaintiff  has  a  cause  of  action  under  App.  415. 

the  laws  of  the  state  wherein  the  cor-  Kansas.  —  Fry  v.  Rush,  63  Kan.  429. 

poration  is  ^domiciled.    Insurance  Press  Missouri.  —  Loomis  v.  Missouri  Pac 

V.  Montauk  Fire  Detecting  Wire  Co.,  83  R.  Co.,  165  Mo.  469. 

N.  Y.  App.  Div.  '259.  North  Carolina.  —  Coble  v.  Beall,  130 

Whero  Petition  Alle^  an  IneiAdeney  N.  Car.  533. 

•f  DireotOTi  at  a  previous  time  it  raises  United   States.  —  Kessler   v.    Ensley 
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780. 
781. 

789. 
788. 

786. 

787. 
790. 


Bzfaftution  of  Other  B«modiM.  —  See  note  I. 
fb^  Ftdoral  Prftetioo.  —  See  note  I. 
»)  Sxohm  for  OmiMion  —  aa.  In  General.  —  See  note  2. 


»ee  note  i. 
UioloinioM  of  DoDuad.  —  See  note  I. 
dd.  Guilt  and  Control  of  Directors.  —  See  note  4. 
(5^  Fraud.  —  See  note  1. 
(6)  Ultra  Vires.  —  See  note  i, 
/.  Defending  Corporate  Interests.  —  See  note  2. 


Land  Co.,  123  Fed.  Rep.  546;  Elkins  v. 
Chicago,  119  Fed.  Rep.  957;  Worth 
Mfg.  Co.  v.  Bingham,  (C.  C.  A.)  116 
Fed.  Rep.  785;  Dickinson  v.  Consoli- 
dated Traction  Co.,  114  Fed.  Rep.  232; 
Savings,  etc.,  Co.  v.  Bear  Valley  Irriga- 
tion Co.,  112  Fed.  Rep.  693. 

Snffldent  ATorment.  —  A  complaint 
which  alleged  that  the  directors  were 
guilty  of  wl'ong-doing,  that  their  action 


Mfg.  Co.  V.  Bingham,  (C.  C.  A.)  116 
Fed.  Rep.  785;  Kessler  v.  Ensley  Land 
Co.,  Z23  Fed.  Rep.  546;  Edwards  v. 
Mercantile  Trust  Co.,  124  Fed.  Rep. 
381. 

8.  Louisville,  etc.,  R.  Co.  v.  Neal,  128 
Ala.  149;  Loomis  v,  Missouri  Pac.  R. 
Co.,  165  Mo.  469;  Dickinson  v.  Consoli- 
dated Traction  Co.,  114  Fed.  Rep.  232. 

7§9.     1.  Johns    V.     McLester,     137 


was  resulting  to   their   own   pectmiary     Ala.    283 ;    Louisville,    etc.,    R.    Co.    v. 
advantage,  and  that  they  had  in  vain     Neal,  128  Ala.  149. 


been  requested  to  bring  suit,  was  held 
to  be  sufficient.  Pittsburg,  etc.,  R.'  Co. 
V.  Dodd,  115  Ky.  176. 

CironmstanoM  Dfiponfiiig  with  Allo- 
gation.  —  It  is  not  necessary  to  allege 
that  an  attempt  had  been  made  to  obtain 
redress  through  a  corporate  meeting 
where  it  is  apparent  that  such  attempt 
would  be  useless.  Schoening  v,  Schwenk, 
112  Iowa  733. 

An  Allegation  that  a  Domaad  Haa  Been 
Made  is  insufficient  without  showing 
further  that  the  directors  were  made 
acquainted  with  facts  upon  which  they 
could  take  the  desired  action.  Doherty 
V.  Mercantile  Trust  Co.,  184  Mass.  590. 

The  Allegation  of  a  Demand  Ii  Vot  a 
Condition  Preoedent  to  the  maintenance 
of  an  action  in  behalf  of  the  corporation 
by  a  stockholder.  It  is  sufficient  if  it 
reasonably  appears  from  the  complaint 
that  the  persons  in  whom  the  duty  to 
sue  rests  will  not  act  from  any  cause. 
Northern  Trust  Co.  v.  Snyder,  113  Wis. 
516. 

T80.  1.  Ide  V,  Bascomb,  18  Colo. 
App.  415;  Loomis  v.  Missouri  Pac.  R. 
Co.,  165  Mo.  469;  Dickinson  v.  Con- 
solidated Traction  Co.,  114  Fed.  Rep. 
232;  Worth  Mfg.  Co.  V,  Bingham,  (C.  C. 
A.)  116  Fed.  Rep.  785;  Elkins  v.  Chi- 
cago, 1x9  Fed.  Rep.  957;  Kessler  v. 
Ensley  Land  Co.,  123  Fed.  Rep.  546.  See 
also  Johns  v,  McLester,  137  Ala.  283. 
See  also  Fry  v.  Rush,  6z  Kan.  429. 

T81«  1.  Dickinson  v.  Consolidated 
Jraction  Co.,  1x4  Fed.  Rep.  2Z^\  Worth 


7§3«  1.  Sheridan  Brick  Works  v, 
Marion  Trust  Co.,  157  Ind.  292;  Mc- 
Connell  v.  Combination  Min.,  etc.,  Co., 
(Mont.  1904)  76  Pac.  Rep.  194;  Loew- 
enstein  v.  Diamond  Soda  Water  Mfg. 
Co.,  94  N.  Y.  App.  Div.  383 ;  Boaz  v. 
Sterlingworth  Railway  Supply  Co.,  68 
N.  Y.  App.  Div.  z ;  Matthews  v.  Allen- 
dale Bank,  60  S.  Car.  183.  See  also 
Coble  V,  Beall,  130  N.  Car.  533. 

SoAdent  Allegation.  —  Where  it  is  al- 
leged that  there  was  no  officer  to  whom 
the  plaintiff  could  apply  it  is  unneces- 
sary to  aver  further  a  request  for  relief 
made  to  the  corporation.  Kuhn  v. 
Woolson  Spice  Co.,  10  Ohio  Dec.  292. 

4.  Harrison  v,  Thomas,  50  C.  C.  A. 
98,  112  Fed.  Rep.  22. 

796.  1.  See  Kessler  v.  Ensley 
Land  Co.,  129  Fed.  Rep.  397. 

BaiKoient  Averment  of  Frand.  —  An 
allegation  that  the  defendant  took  ad- 
vantage of  an  unconstitutional  statute, 
with  knowledge  of  its  unconstitution- 
ality, to  work  a  fraud  upon  the  corpo- 
ration is  not  demurrable.  Edwards  v. 
Mercantile  Trust  Co.,  124  Fed.  Rep. 
381. 

7ST,  1.  Aoqnieeoenoe  of  Stoekholder. 
—  Where  the  complainant's  holding  of 
stock  is  small  he  should  affirmatively 
show  that  neither  he  nor  the  person 
from  whom  he  took  title  agreed  to  the 
act  of  which  he  complains.  Trimble  v. 
American  Sugar  Refining  Co.,  61  N.  J. 
Eq.  340. 

790f    8*  See  Gunderson  v.  Illinois 
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703*     What  PctiUMi  or  Motion  Ehonld  Show.  —  See  note  2. 

794.    S.  Eefdsal  of  Inspection  of  Books,  Etc.  —  a.  Remedies  — 
(i)  Mandamus,  —  See  note  4. 

79ff.     Whore  Thoro  Aro  Statntorj  Prorliloiii.  —  See  note  I. 

(2)  Bill  or  Petition  in  Equity,  —  See  note  2. 
706.    (3)  Actions  for  Damages  —  (b)  Boftuwl  to  rvniih  sutonoat. 

—  See  note  3. 

797.  c.  Petition,  Bill,  or  Complaint—  (i)  In  General 

—  (a)  In  Action  for  Xandamuf .  —  See  note  4. 

798.  (b)  BiU  in  Equity.  —  See  note  2. 


799.     (e)  In  Aetion  for  Damagoi.  —  See  note  I. 
(2)  Requisite  Averments — (0) 


PnrpoM   and   MotiTo.  —  See 
note  5. 

800.     (d)  ProTioni  Demand  and  Boftual  —  In  Petition  for  Xaadamai.  — 
See  note  2. 

80a.    d.    Plea    or    Answer  —  (i)  In    General,  —  Gee 
note  I. 

Impugning  XotiYOi  of  Petitioner.  —  See  note  2. 

80S.    4.  Review  of  Corporate  Election  —  a.  In  General.  — 
See  note  I. 


Trust,   etc.,   Bank,    100    111.   App.   461,    financial   condition  of   the   corporation 


199  II].  42a. 

793.  2.  Gunderson  v.  Illinois  Trust, 
etc.,  Bank,  100  111.  App.  461,  199  111. 
422. 

794.  4.  Cobb  v.  Lagarde,  129  Ala. 


he  must,  in  addition  to  alleging  a  re- 
fusal by  the  corporation  to  recognize 
his  right  of  inspection,  set  out  the  por- 
tion of  the  articles  of  incorporation 
upon  which  he  bases  his  right  to  sue. 


488;  Fuller  V.  Hollander,  61  N.  J.  Eq.     Trimble    v.    American    Sugar    Refining 
648 ;    Trimble   v.   American    Sugar   Re-     Co.,  61  N.  J.  Eq.  340. 


fining  Co.,  61  N.  J.  Eq.,  340;  O'Hara  v. 
National  Biscuit  Co.,  69  N.  J.  L.  198; 
Latimer  v.  Herzog  Teleseme  Co.,  75  N. 


799*     1.  Osbom  v,  Gilliams,  (Supm. 
Ct.  Spec.  T.)  zz  Misc.  (N.  Y.)  312. 
6.  Allegation   of   Hooeeiity.  —  There 


Y.    App.    Div.    522,    12    N.    Y.    Annot.     should  be  an  averment  that  the  inspec 


Cas.  9. 
795.     1.  Johnson    v.    Langdon,    135 


tion  asked  is  necessary  to  the  protection 
of  the  petitioner's  interest.     An  allega- 


(^al.  624 ;   Matter  of  Colwell,  76  N.  Y.     tion  that  the  petitioner  wishes  to  ascer- 


App.  Div.  615. 


tain  the  names  of  the  stockholders  thnt 


8.  Fuller  v.  Hollander,  61   N.  J.  Eq.     he  may  confer  with  them  as  to  the  man- 


648. 


agement   of   the   corporation    does   not 


796.    8.  Osbom  v.  Gilliams,  (Supm.     meet  this  requirement.    Latimer  v.  Her- 


Ct.  Spec.  T.)  33  Misc.  (N.  Y.)  312. 

797.    4.  Oood  Faith  of  Petitioner.  — 
On    a   showing   that    the    petitioner   is 


zog  Teleseme  Co.,  75  N.  Y.  App.  Div. 
522,  12  N.  Y.  Annot.  Cas.  9. 
Where  the  Bight  of  Inipeotlon  Ii  Given 


acting  for  another  wrongfully  seeking  by  Statnto  it  is  not  necessary  to  allege 
to  obtain  control  of  the  corporation,  the  purposes  or  object  of  the  inspection, 
relief  will  be  refused.    Matter  of  Coats,    Johnson  v.  Langdon,  135  Cal.  624. 


73  N.  Y.  App.  Div.  178. 

Oljoot  of  Inipeotion, —  Mandamus  will 
not  be  granted  upon  a  petition  which 
does  not  set  forth  some  laudable  pur- 
pose or  object.  Matter  of  Colwell,  ^^ 
N.  Y.  App.  Div.  615. 

79§.  8.  Beqnitite  ATormenti.  —  In 
"New  Jersey,  where  a  stockholder  asks, 
by  a  bill  in  equity,  a  discovery  of  the 


900.  8.  Cobb  V,  Lagarde,  129  Ala. 
488 ;  Latimer  v.  Herzog  Teleseme  Co., 
75  N.  Y.  App.  Div.  522,  12  N.  Y.  Annot. 
Cas.  9. 

S0>9.  1.  Matter  of  Kennedy,  75  N. 
Y.  App.  Div.   188. 

S.  Johnson  v.  Langdon,  135  Cal.  624. 

803.  1.  Haskell  v.  Read,  (Neb. 
1903),  93  N.  W.  Rep.  997. 
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803.    b.  Nature  of  Proceeding  —  (i)  Quo  Warranto  — 
See  note  2. 

(2)  Bill  in  Equity.  —  See  note  5. 
804.     Beftndniiig  Voting.  —  See  note  I. 

809.  6.  Dividends  and  Tew  or  Bonni  Stock  —  a.  In  General. 
—  See  note  2. 

810.  See  note  i. 

b.  Nature  of  Proceeding  and  Form  of  Action  — 

(i)  In  Equity.  —  See  note  3. 

(3)  Mandamus.  —  See  note  9. 

811.  d.  Bill,    Declaration,    or    Complaint.  —  Sec 
note  2. 

Dtmaad  and  Saftual.  —  See  note  3. 

ir«w  Btook.  —  See  note  4. 

Bill  to  lAioin  Pftymtnt  of  DiTidond.  —  See  note  5. 

819,    e.  Answer.  — See  note  i. 

17.   PBO0XXDIHO8  BBBPBCTIirG  TEAB87BB  OV   STOOX  ABB 

Gbbtificatbs  —  1.  Nature  of  Proceeding  and  Form  of  Action  —  a. 
Assumpsit,  Case,  Etc.  —  See  note  2. 

813.     TroTor  and  ConToriion.  —  See  note  I. 

b.  In  Equity.  —  See  note  3. 

803.    S.    Chicago  Macaroni  Mfg.  Co.  ble  v.  American  Sugar  Refining  Co.,  6i 

V.  Boggiano,  202  111.  312;  Garmire  v.  N.  J.  Eq.  340. 

American  Min.  Co.,  93  111.  App.  331.  8.  Bonnet  v.  Eagle  Pasa  First  Nat. 

5.   Chicago  Macaroni  Mfg.  Co.  v.  Bog-  Bank,  24  Tex.  Civ.  App.  613. 

giano.  202  111.  312.  4.  Where  the  Suit  Ii  Hot  Affainat  tlM 

94M*     1.  Stewart  V.  Pierce,  116  Iowa  Corporation,  but  against  another  stock- 

733 ;  Haskell  v.  Read,  (Neb.  1903)  93  holder  alleged  to   have  received  more 

N.  W.  Rep.  997.  than  his  proper  share  of  the  new  issue, 

Bastraining    Oonnting    of    BaUota. —  an  averment  of  demand  is  necessary. 

Where  it  is  shown  that  the  voting  at  Crosby  v.  Stratton,  17  Colo.  App.  212. 

a  corporate  meeting  was  illegal  and  a  5.  Schoenfeld  v.  American  Can  Co., 

fraud    upon    the    complainants,    equity  (N.  J.  1903)  55  Atl.  Rep.  1044. 

will  assume  jurisdiction  to  restrain  the  §19.    1.  A  FloaofAction  Ponding  from 

counting  of  the  ballots  and  a  declaration  which  it  appears  that  the  two  actions 

of  the  result.     Walker  v.  Johnson,   17  refer  to  the  same  subject-matter  is  suf- 

App.  Cas.  (D.  C.)  X44.  ficient   without   a   direct   allegation   to 

8M*    8.  Crichton  v.  Webb  Press  Co.,  that  effect.     Griffing  v.  A.  A.  Griffing 

113  La.  167.'  Iron  Co.,  61  N.  J.  Eq.  269. 

810.     1.   Griffing  v.  A.   A.   Griffing  8.  See    Herbert   Kraft   Co.   Bank  v. 

Iron  Co.,  6x  N.  J.  Eq.  269.  Orland  Bank,  133  Cal.  64. 

S.   Griffing  V.  A.  A.  Griffing  Iron  Co.,  813«    1.  London,  etc.,  Bank  v.  Aron- 

6x  N.  J.  Eq.  269.    See  also  Trimble  v.  stein,  117  Fed.  Rep.  601,  54  C.  C.  A. 

American  Sugar  Refining  Co.,  61  N.  J.  663.     See  Herbert  Kraft  Co.  Bank  v. 

Eq.  340.  Orland  Bank,  133  Cal.  64. 

9.   Griffing  v.  A.  A.  Griffing  Iron  Co.,  8.  Herbert  Kraft  Co.  Bank  v.  Orland 

6x  N.  J.  Eq.  269.  Bank,  133  Cal.  64;  Arbuckle  v,  Woolson 

61  !•    8.  Profits   on   Hand.  —  In   an  Spice  Co.,  11   Ohio  Cir.  Dec.  726,  21 

action  to  recover  a  dividend,  where  by  Ohio    Cir.    Ct.    356;    Lacaif  v.    Dutch 

statute  the  directors  may  be  empowered  Miller  Min.,   etc.,  Co.,   31   Wash.  571. 

to  reserve  a  fund  as  working  capital.  See    Geyser-Marion    Gold-Min.    Co.   v. 

there  should  be  an  allegation  that  the  Stark,  106  Fed.  Rep.  558,  45  C.  C  A. 

accumulated  profits  are  greater  than  the  467. 

sum  reserved  as  working  capital.    Trim-  A  Complaint  in  Sqai^y  liking  Spooifto 
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814*     See  note  I. 

Xltetion  of  Bomtdy.  -—  See  note  2. 

c.  Mandamus.  —  See  note  3. 
81ff,    See  note  i. 
816.    See  note  i. 

810.    3.  Suit   in   Equity  —  tf.  Parties  —  (i) /»  General.— 
See  note  2. 

(2)  Persons  Holding  Stock  in  Controversy.  —  See  note  3. 
890.     (3)  Corporation  and  Directors  —  When  Corporation  Hooeonry 
Party.  —  See  note  3. 

899.    b.  Multifariousness  and  Misjoinder. — See  note  i. 
c.  Averments  of  Bill  or  Complaint  —  (i)  In  Gen- 
eral. —  See  note  2. 
895.   /.  Judgment.  —See  note  2. 


Porformaaoo    of   the   transfer   of   stock    ant,  and  also  against  the  vendor  of  the 
should  allege  that  the  stock  had  a  pe-    stock,  was  held  not  to  be  bad  for  misjoin- 


culiar  value  or  that  there  was  no  ade- 
quate legal  remedy.  Bateman  v.  Straus, 
86  N.  Y.  App.  Div.  540. 

814,  1.  Thornton  v,  Martin,  116 
Ga.  115. 

8.  Lacaff  v.  Dutch  Miller  Min.,  etc., 
G>.,  31  Wash.  566  [citing  20  Encyc.  op 
Pl.  and  Pr.  814];  Herbert  Kraft  Co. 
Bank  v.  Orland  Bank,  133  Cal.  64. 

S.  Terrell  v.  Georgia,  R.,  etc.,  Co., 
IIS  Ca.  104.  But  see  State  v.  Southern 
Mineral,  etc.  Co.,  108  La.  24,  in  which 


der.      Thornton    v.    Martin,    116    Ga. 
115. 

8.  See  Herbert  Kraft  Co.  Bank  v.  Or- 
land Bank,  133  Cal.  64,  wherein  the  bill 
was  held  to  be  sufficient. 

Valno  of  Stock.  —  In  an  action  to 
compel  the  defendant  to  deliver  certifi- 
cates of  stock,  or,  in  the  alternative,  to 
pay  its  value,  an  allegation  that  the 
stock  of  the  corporation  consisted  of  a 
certain  number  of  shares  at  a  par  value 
of  one  dollar  each  was  held  not  suffi- 
case,  where  the  complainant  set  out  ciently  to  put  in  issue  the  value  of  the 
that  he  was  the  purchaser  of  certain  stock.  Consolidated  Min.,  etc.,  Co.  v. 
shares  the  certificates  of  which  had  Huff,  62  Kan.  405. 
been  lost,  it  was  held  that  he  was  enti-  Avorment  of  Entry  on  Compaay*!  Books. 
tied  to  a  writ  of  mandamus  ordering  —  Where  it  is  provided  by  statute  that 
the  defendant  to  make  the  transfer  on  a  transfer  of  stock  would  be  deemed 
its  books  and  to  issue  new  certificates.  invalid,  except  as  between  the  parties, 
815.  1.  Scherck  v.  Montgomery,  81  until  entered  upon  the  books  of  the  cor- 
Miss.  426.  See  also  Sproul  v.  Standard  poration,  there  must  be  an  allegation  of 
Plate  Glass  Co.,  201  Pa.  St  103;  Hair  such  entry  or  of  a  duty  to  make  the 
V,  Bumell,  106  Fed.  Rep.  280.  entry  to  entitle  transferees  of  stock  to 

S16«     1.   Scherck  v,  Montgomery,  81     the  issuance  of  a  stock  certificate  in  an 
Miss.  426.  action  against  the  corporation.     Lacaff 

§19.    9.  In  an  Aetion  to  Compol  a    v.  Dutch  Miller  Min.,  etc.,  Co.,  31  Wash. 
Corporation  to  Imho  Stook  neither    the    571* 


original  holders  nor  the  remaining 
stockholders  are  necessary  parties.  Citi- 
zen's Sav.,  etc.,  Assoc,  v.  Belleville,  etc., 
R.  Co.,  117  Fed.  Rep.  109,  54  C.  C.  A. 

495- 
8.  Thornton  v,  Martin,  116  Ga.  115. 


8M.  8.  Conditional  Jndgmont  —  A 
judgment,  which  orders  the  defendant 
to  issue  and  deliver  stock  certificates, 
and  states  that  in  event  of  compliance 
the  latter  part  of  the  decree  is  to  be 
null  and  void,  the  latter  part  providing 


890.     8.  Thornton    v,    Martin,    116    for  a  money  judgment  in  case  of  default, 
Ga.  115.  is  not  alternative,  but  conditional,  and 

899,    1.  Complaint  Hot  Bad  for  Hit-    as  to  the  money  judgment  should  be 


joinder.  —  Where  the  complaint  de- 
manded relief  against  the  corporation, 
in  that  it  refused  to  recognize  the  valid- 
ity of  a  sale  of  stock  to  the  complain- 


entered  only  upon  proof  of  the  defend- 
ant's failure  to  issue  and  deliver  the 
certificates.  Consolidated  Min.,  etc.,  Co. 
V.  Huff,  62  Kan.  405. 
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897.  Y.  Cahcsllatiov  n  Stock  — 1.  Remedy  in  Equity.— 
See  note  4* 

898.  2.  Parties  —  a.  Plaintiff  —  corporation  ii  Proper  Pwty.  — 
See  note  i. 

b.  Defendant  —  MuitiiuriownMM.  —  See  note  3. 

3.  Bill  or  Complaint  —  a.  In  General.  —  See  note  4. 

899.  b.  Ownership  of  Stock.  —  See  note  2. 


897.  4.  Haskell  v.  Read,  (Neb. 
>903)  93  N.  W.  Rep.  997. 

Suit  by  Attomey-goneraL  —  Where  it 
is  provided  by  statute  that  in  case  of 
an  illegal  issue  of  stock  suit  shall  be 
instituted  by  the  attorney-general,  the 
remedy  is  exclusive.  Yetter  v.  Dela- 
ware Valley  R.  Co.,  206  Pa.  St.  485. 

899.  1.  See  Reno  Oil  Co.  v.  Culver, 
60  N.  Y.  App.  Div.  129. 

8.  Fropor  Joinder.  —  A  complaint  ask- 
ing for  the  cancellation  of  stock  fraud- 
ulently issued  by  the  directors  and  seek- 
ing to  enjoin  them  from  further  issu- 
ance is  not  demurrable  on  the  ground 


that  it  improperly  unites  causes  of  ac- 
tion. Reno  Oil  Co.  v.  Culver,  60  N.  Y. 
App.  Div.  129. 

4.  Reno  Oil  Co.  v.  Culver,  60  N.  Y. 
App.  Div.  129. 

Undar  Federal  Equity  Bole  94,  to  en- 
title a  complainant  to  a  standing  in  a 
federal  court  to  obtain  a  cancellation 
of  a  fraudulent  issue  of  stock,  an  alle- 
gation of  a  demand  for  relief  on  the  cor- 
poration or  its  receiver  and  a  refusal 
thereof  is  essential.  Bimber  v,  Cali- 
vada  Colonization  Co.,  1x0  Fed.  Rep.  58. 

§d9*  2.  Bimber  v,  Calivada  Coloni- 
zation Co.,  no  Fed.  Rep.  58. 
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8SS.     I.  COKBTBirCTIOV  07  BOAD,  LOCATION  07    BOUTS,  ETa  — 

S.  Prooeedingi  Before  Court  and  CommiMioners  in  New  York  — 
b.  Supervisors',  Mayor's,  or  Rapid  Transit  Commissioners. 
—  See  note  2. 

8SS.    c.  Supreme  Court  Commissioners  —  (2)  Refusal  of 
Property  Owners*  Consent.  —  See  note  2. 

(3^  Consent  of  Local  Authorities.  —  See  note  4. 
837.    (6)  Action  of  Court  on  Commissioners'  Report  —  B«part 
VftTorable  to  ConitnietloB.  —  See  note  I. 

8S8.     lUport  AdYorte  to  Conttniotion.  —  See  note  2. 

n.  CB088IVOS  AVD  IVTESflSCTIOVB  —  1.  Obtaining  Cross- 
ing. —  See  note  6. 
8S9*    See  note  3. 

2.  Obtaining  TJie.  —  See  note  5. 
840.    S.  Preventing  Crossing  or  TIse.  —  See  notes  i,  2. 
846.    17.  EvjonriHG  Covstbuctioh  abd  Opeiiatioh  —  Nxri- 
flAHOB  —  1.  Where  Road  Authorized.  —  See  note  3. 

833.    S.  BaUroad    Conuniiiionen.  -»        838.    9.  See  Matter  of  Nassau  Elec- 


As  to  the  necessity  of  securing  a  cer- 
tificate from  the  railroad  commissioners 
see  New  York  Cent.,  etc.,  R.  Co.  v,  Buf- 
falo, etc.  Electric  R.  Co.,  96  N.  Y.  App. 
Div.  47  X* 

835.  8.  Matter  of  Rochester,  etc., 
R.  Co.,  51  N.  Y.  App.  Div.  65;  Matter 
of  Kingsbridge  R.  Co.,  66  N.  Y.  App. 
DiT.  497. 

OoiuMAt  of  Ownon  Along  Ono  Stroot  or 
Batiro  Bouto.  —  After  obtaining  con- 
sents the  company  cannot  abandon  part 
of  the  route.  Collins  v,  Amsterdam  St. 
R.  Co.,  76  N.  Y.  App.  Div.  249. 

Where  several  companies  organized 
for  the  purpose  of  building  railroads  on 
the  same  street  became  merged,  the 
consolidated  company  succeeds  to  all  the 
rights  of  the  consents  given  to  the  sev- 
eral companies.  Adee  v.  Nassau  Elec- 
tric R.  Co.,  6s  N.  Y.  App.  Div.  529. 

4.  etatiiw  Conio&t  Filod.  —  See  Ly- 
Sander  v.  Syracuse,  etc.,  R.  Co.,  (Supm. 
Ct.  Spec.  T.)  31  Misc.  (N.  Y.)  330; 
aMrmed  51  N.  Y.  App.  Div.  617 1  Matter 
of  Syracuse,  etc.,  R.  Co.,  (Supm.  Ct. 
Spec.  T.)  33  Misc.  (N.  Y.)  510. 

837,  1.  Manhattan  R.  Co.  v.  Tomp- 
kins, 59  N.  Y.  App.  Div.  57^« 


trie  R.  Co.,  167  N.  Y.  $7,  holding  that 
an  unfavorable  report  can  be  set  aside 
for  fraud,  mistake,  or  gross  irregu- 
larity. 

6.  etatntoApplioable  to  Street  Bailwayi. 
—  In  Kentucky  the  rule  is  similar  to  the 
New  York  rule  stated  in  the  original 
note.  Louisville,  etc.,  R.  Co.  v.  Bowling 
Green  R.  Co.,  no  Ky.  788. 

839,  8.  How  Jersey  Statnto.  —  Tren- 
ton St.  R.  Co.  V.  United  New  Jersey 
R.,  etc.,  Co.,  60  N.  J.  £q.  500. 

6.  In  Pennsylvania  the  grant  of  such 
use  is  held  to  be  unconstitutional. 
Philadelphia,  etc.,  St.  R.  Co*s  Petition, 
203  Pa.  St.  354:  Com.  V.  Uwchlan  St. 
R.  Co.,  203  Pa.  St.  608. 

840*  1.  Mercantile  Trust,  etc.,  Co. 
V.  Collins  Park,  etc.,  R.  Co.,  10 1  Fed. 
Rep.  347. 

8.  Wilmington  City  R.  Co.  v.  People's 
R.  Co.,  (Del.  Ch.  1900)  47  Atl,  Rep. 
245. 

846*  S.  Illinois.  —  Metropolitan 
West  Side  El.  R.  Co.  v.  Goll,  100  III. 
App.  333. 

Indiana.  —  Mordhurst  v.  Ft.  Wayne, 
etc..  Traction  Co.,  (Ind.  1904)  71  N.  £. 
Rep.  642. 
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847.  2.  Where  Bead  TTnantlioriied  —  a.  In  General.  —  See 
note  I. 

[^•eUl  Sftinage  to  Indiirldiua.  —  See  note  2. 
853.     y.  RSXEBISS    07  ABUTTIVO    OWHSBS   fob    TBXVAfS  BT 

Elbyatbd  Boabs  —  2.  Equitable  Action  —  a.  In  General — (i) 
Right  to  Resort  to  and  Adequacy  of  Remedy.  —  See  note  i. 

8ff  S.    (2)  Right  to  Injunction  as  Basis  of  Action.  —  See  note  2. 

854.  b.  Parties  —  (2)  Personal  Representatives  —  Trustees 
—  Heirs.  —  See  note  4. 

860.  /.  Judgment  — (2)  Injunction  with  Stay  on  Payment 
of  Damages.  —  See  note  3. 

868.  h.  Appellate  Review  —  (3)  Errors  in  Admission  or 
Rejection  of  Evidence.  —  See  note  7. 

864.     VIL    BBPAIB8  AHD  IXPBOVZKEHTB  07  STBSBT  —  1.    Oom- 

peUing  Performance  of  Obligation.  —  See  note  3. 


Missouri.  —  Kitchell    v.    Manchester    Pa.  St.  44 ;  Dempster  v.  United  Traction 
Road  Electric  R.  Co.,  79  Mo.  App.  340.     Co.,  205  Pa.  St.  70. 


New  Jersey.  —  Budd  v.  Camden  Horse 
R.  Co.,  61  N.  J.  £q.  543. 


A   Monieipality  may  maintain  a  suit 
for  injunction  in  New  York.    Eastches- 


New  York.  —  Adce  v.  Nassau  Elec-  ter  v.   New   York,   etc.,   Traction   Co., 

trie  R.  C6.,  65  N.  Y.  App.  Div.  529;  (Supm.  Ct.  Spec.  T.)  30  Misc.  (N.  Y.) 

Dolan  V,  New  York,  etc.,  R.  Co.,  74  N.  571 ;  Lysander  v.  Syracuse,  etc.,  R.  Co., 

Y.  App.  Div.  434;  Kennedy  v.  Mineola,  (Supm.  Ct.  Spec.  T.)  31  Misc.  (N.  Y.) 

etc..  Traction  Co.,  77  N.  Y.  App.  Div.  330,  affirmed  51  N.  Y.  App.  Div.  617. 
484.    See  also  Pape  v.  New  York,  etc.,        8.  Cleveland  Burial  Case  Co.  v.  Erie 

R.  Co.,  74  N.  Y.  App.  Div.  175;  Paige  v.  R.  Co.,  24  Ohio  Cir.  Ct.  107. 
Schenectady  R.  Co.,  178  N.  Y.  102.  859,     1.  Siegel  v.  New  York,  etc., 

Pennsylvania.  —  Minnich    v.   Lancas-  R.  Co.,  62  N.  Y.  App.  Div.  290 ;  Auchin- 

ter,  etc.,  R.  Co.,  10  Pa.  Dist.  126;  Han-  closs  v.  Metropolitan  El.  R.  Co.,  69  N. 

num  V.  Media,  etc.,  Electric  R.  Co.,  8  Y.  App.  Div.  63 ;   Pape  v.  New  York, 


Del.  Co.  Rep.  (Pa.)  91. 


etc.,  R.  Co.,  74  N.  Y.  App.  Div.  175; 


Texas.  —  Aycock     v.     San     Antonio     Dolan  v.   New   York,   etc.,   R.   Co.,  74 
Brewing  Assoc,  26  Tex.  Civ.  App.  341.     N.  Y.  App,  Div.  434. 


West  Virginia.  —  Watson  v.  Fairmont, 
etc.,  R.  Co.,  49  W.  Va.  528. 


893.    2.  Shaw   v.   Manhattan    Ave. 
R.  Co.,  (Supm.  Ct.  Spec.  T.)  35  Misc. 


Wisconsin.  —  Linden     Land     Co.    v.     (N.  Y.)  47 ;  Lamey  v.  New  York,  etc 
Milwaukee   Electric   R.,   etc.,   Co.,    107     R.  Co.,  62  N.  Y.  App.  Div.  311. 


Wis.  493.    See  also  Lange  v.  La  Crosse, 
etc.,  R.  Co.,  118  Wis.  558. 


854.    4.  Bzeenton   and   TnutMt.— 
Executors    were    held    to   be   improper 


Contra,    where    the    abutting    owner     parties  in  Walsh  v.  Brooklyn  Union  EL 
owns  the  fee.     Peck  v.  Schenectady  R.     R.  Co.,  69  N.  Y.  App.  Div.  389. 


Co.,  67  N.  Y.  App.  Div.  359,  modified 
170  N.  Y.  298. 


860.    8.   Siegel  v.  New  York,  etc, 
R.  Co.,  62  N.  Y.  App.  Div.  290 ;  Camp- 


847*    1.  Freud  v.  Detroit,  etc.,  R.  Co.,  bell  v.  New  York,  etc,  R.  Co.,  (Supm. 

133  Mich.  413,10  Detroit  Leg.  N.  250;  Ct.   Spec.  T.)   35   Misc.   (N.  Y.)   497; 

Siegel  V.  New  York,  etc.,  R.  Co.,  62  N.  Y.  Auchincloss  v.  Metropolitan  El.  R.  Co., 

App.  Div.  290 ;  Lamey  v.  New  York,  etc.,  69  N.  Y.  App.  Div.  63  ;  Laue  v.  Metro- 

R.  Co.,  62  N.  Y.  App.  Div.  311 ;  Auchin-  politan  El.  R.  Co.,  69  N.  Y.  App.  Div. 

closs  V.  Metropolitan  El.  R.  Co.,  69  N.  231 ;  Walsh  v.  Brooklyn  Union  El.  R. 

Y.  App.  Div.  63 ;  Adee  v.  Nassau  Elec-  Co.,  69  N.  Y.  App.  Div.  389. 
trie  R.  Co.,  72  N.  Y.  App.  Div.  404 ;        863.    7.  Modifying  Judgment.  —  Pape 

Henning  v.  Hudson  Valley  R.  Co.,  90  v.  New  York,  etc.,  R.  Co.,  74  N.  Y.  App. 

N.   Y.   App.    Div.   492;   Mory  v.   Oley  Div.  175. 

Valley  R.  Co.,  199  Pa.  St.  152;  Han-        864.    8.  In  XanMhnietti  the  remedy 

num  V.  Media,  etc..  Electric  R.  Co.,  200  is    in    equity   and   not   by   mandamns. 
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865.    See  note  i. 

2.  Becovering  Costs  of  or  Assessments  For.  —  See  note  2. 
ym.  PBOTScTive  BxeHTs  AVD  BuTSAnmre  Ivm- 

IBBBVOBS.  —  See  note  4. 

806.     DL  IVJVBISS  TO    PSBSOVS,   AVUIALB,   AVD   YBHXOLIf — 

1.  Notice  of  Claim  or  Action.  —  See  note  2. 

868.    3.  Deelaration  or  Complaint  —  b.  Allegation  of  Neg- 
ligence—  Qtatral  ATtrmenti  of  Faeti.  —  See  notes  l»  2,  3. 

873.    6.  ProTinoe    of  Court   and    Jnry  —  Vonsnit  —  b.  Con- 
tributory Negligence.  —  See  note  i. 

6.  Instructions  —  a.  In  General.  —  See  note  4. 

876.    b.  Requests  For  —  Duty  to  Give  —  Dmtj  of  osvrt  te 

OiTt.  —  See  note  i. 

881.   /.  Errors  Harmless  or  Cured.  —  See  note  i. 

Selectmen  v.  Templeton,  St.  R.  Co'.,  184  968,    1.  BirxDinirliam  R.,  etc,  Co.  v, 

Mass.  294.  Baker,  13a  Ala.  507. 

%M.    1.  Xandamtu  Is  Prapn  Bmsdy.  S.  Louisville  R.  Co.  v.  Will,  66  S.  W. 
—  Snouffer  v.   Cedar   Rapids,   etc.,   R.  Rep.  6a8,  23  Ky.  L.  Rep.  1961. 
Co.,  118  Iowa  287,  supporting  the  first  S.  Frig]it«iiiiif  HofM. —  See    Indian- 
paragraph  of  the  original  note.  apolis,  etc.,  Rapid-Transit  Co.  v.  Haines, 

9.  AiOtlon  Against  Company  for  Work  (Ind.  App.  1903)  69  N.  E.  Rep.  187. 

Done  hy  City.  —  Lincoln  St.  R.  Co.  v.  973.    1.  Chicago    City    R.    Co.    v. 

Lincoln,  61  Neb.  109.  'O'Donnell,  207  111.  478;  Gebhardt  v.  St 

4.  Bastraining  Toaring  up  Traeks,  Cnt-  Louis  Transit  Co.,  97   Mo.  App.  373 ; 

ting  Poles,  Eto.  — Wilmington  City  R.  Co.  Traver  v.  Spokane  St.  R.  Co.,  25  Wash. 

V,  Wilmington,  etc.,  R.  Co.,   (Del.  Ch.  225;  Gerrard  v.  La  Crosse  City  R.  Co., 

1900)  46  Atl.  Rep.  12;  Atlanta  R.,  etc.,  113  Wis.  258. 

Co.  V,  Atlanta  Rapid-Transit  Co.,   113  4.  Use  of  Thoronghlare  —  GhargOiXaa- 

Ga.  481 ;  Hamilton,  etc.,  Traction  Co.  v,  ionably  Conitmed. —  See  Traver  v,  Spo- 

Hamilton,  etc.,  Electric  Transit  Co.,  69  kane  St.  R.  Co.,  25  Wash.  225. 

Ohio  St.  402 ;  Coatesville,  etc.,  St.  R.  976,    1.  Southern  Electric  R.  Co.  v. 

Co.  V,  West  Chester  St.  R.  Co.,  206  Pa.  Hageman,  121  Fed.  Rep.  26a,  57  C  C 

St.  40.  A.  348. 

§66.    S.  Votioe  Was  Held  Hot  to  Be  891.    1.  Citizens     St    R.    C6.    v. 

Heeeeiary  in  Vincent  v.  Norton,  etc.,  St.  Hamer,  29  Ind.  App.  427,  438;  Traver 

R.  Co.,  180  Mass.  104.  V.  Spokane  St  R.  Co.,  »%  Wash.  2Z%, 
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889.    n.  EsTABLiBHMSirT,   Altsxatiov,   ahd   Vagatxov   of 
HiGHWATs  —  2.  Appeal— a.  Right  of  Appeal  in  General.  — 

See  note  i. 

891.    b.  To  What  Court  Appeal  May  Be  Taken.  — See 
note  2. 

c.  What  Orders  Are  Appealable.  —  See  note  3. 
899,    See  note  i. 

d.  By  Whom  Appeal  May  Be  Taken.  —  Sec  note  2. 

89S.     Party  Whota  Land  Ii  to  Be  Taktn.  —  See  note  I. 

894.    e.  Time  of  Taking  Appeal.  —  See  note  3. 

§§9.    1.  Bight  of  AppoaL  —  Hegen-  wards."    Spear  v,  Montgomery  County, 

baumer  v.   Heckenkamp,   202  111.   621 ;  24  Pa.  Co.  Ct.  177. 

Pittsburgh,  etc.,  R.  Co.  v.  Wolcott,  162  2.  Who  Kay  Appeal  —  Person  Intoraitod 

Ind.  399 ;  Walnut  Street,  24  Pa.  Super,  or    Aggriered.  —  Imhoff    v.     Highway 

Ct.  114;  Williams  v.  Turner  Tp.,  15  S.  Com'rs,   %^  III.   App.  66;    Shurtleff  v. 

Dak.  182.    See  also  People  v.  Martelle,  Chase  County,  63  Kan.  645 ;  Bennett  v. 

94  N.  Y.  App.  Diy.  592.  Tuftonborough,  72  N.  H.  63   (holding, 

In    New   York    the   decision   of   the  however,  that  the  statutory  right  of  ap- 
County  Court  confirming  the  decision  of  peal  to  "  any  person  aggrieved  "  applied 
the  commissioners  that  the  opening  of  only  to  those  who  were  affected  by  the 
a  public  road  is  a  public  necessity  is  proceedings  in  some  manner  differently 
final,    and    not    reviewable    on    appeal,  from    the   public   generally) ;    State   v. 
Matter  of  Mitchell,  85  N.  Y.  App.  Div.  Geneva  Town  Board,  107  Wis.  i. 
277,  aMrmed  177  N.  Y.  560.  A  Boad  Commlsiloner  may  appeal.   La- 
in Penniylvuiia  under  the  Act  of  May  follette  v.  Road  Com'r,  105  Tenn.  536. 
16,  1 89 1,  no  provision  is  made  for  an  A  Party  to  the  Proceeding  may  appeal, 
appeal  from  an  order  vacating  a  street  Fisher   v.    Union    County,    43    Oregon 
Daughters  of  American   Revolution  tr.  223. 
Schenley,  204  Pa.  St.  572.  An  Owner  of  Land  Hot  Adjoining  a 

891.    2.  In  Texae  an  appeal  from  the  Proposed  Boad  cannot  appeal  in  Illinois 

Commissioner's  Court  is  to  the  District  to   supervisors   from  a   refusal  of   the 

Court,  not  to  the  County  Court.    North-  highway    commissioners    to    open    the 

ington   V,    Taylor    County,    (Tex.    Civ.  road.     Highway  Com'rs  v.  Barnes,  195 

App.  1901)  62  S.  W.  Rep.  936.  111.  43. 

8.  Ho  Appeal  from  Interlooatory  Order.  893.    1.  Party  Whose  Land  Is  Taken. 

—  Strebin  V.  Lavengood,  (Ind.  1904)  71  — Hegenbaumer    v.    Heckenkamp,    202 

N.  £.  Rep.  494 ;  Jones  v.  Daul,  (Neb.  111.  621 ;  Pittsburgh,  etc.,  R.  Co.  v,  Wol- 

1904)  97  N.  W.  Rep.  1029.  cott,  162  Ind.  399;  Huggins  v.  Hurt,  23 

Disoretionary  Order  of  Circuit  Court.  —  Tex.  Civ.  App.  404. 

See  Fifer  v,  Ritter,  159  Ind.  8.  994.    8.  Time  of  Taking  Appeal. -» 

999.     1.   People  v.  Highway  Com'rs,  Robson  v,  Richey,  159  Ind.  660;  Free- 

188  III.  150;  McCall  V,  Marion  County,  man  v.  Cook,  113  Ky.  461 ;  Vacation  of 

43  Oregon  536.  Ball  St,  11  Pa.  Dist  576;  Winter  Ave., 

In    Pennsylvania     it  is  provided  by  23  Pa.  Super.  Ct.  353. 

statute  that  an  appeal  may  be  taken  Irregnlaritici  Kot  Jurisdictional    will 

"  within  thirty  days  from  the  ascertain-  not  be  considered  subsequent  to  the  time 

ment  of  the  damages  or  the  filing  a  re-  allowed.     Crescent   Tp.   Road,   z8   Pa. 

port  thereof  in  court,  and  not  after-  Super.  Ct  160. 
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894. 
896. 


Review.  - 
897. 

898. 
899. 

909. 

Mistakes 
991. 


/.  Notice  of  Appeal.  —  See  note  4. 

g.  Bond  on  Appeal.  —  See  note  i. 

A.  Transcript.  —  See  note  2. 

i.  Examination  of  Case  on  Appeal  —  (i)  Scope  of 

—  See  note  3. 
See  notes  i,  2. 
(2)  Tria/  de  Novo.  —  See  note  3. 


(4^  Objections  Waived  Below.  —  See  note  2. 
^5)  Consolidation  of  Appeals.  —  See  note  i. 
(9)  View  of  Premises  by  Jury.  —  See  note  5. 
/  Determination  of  Appeal  — (2)  Correction  of 
in  Order.  —  See  note  3. 
(3)  Judgment  —  How  Enforced.  —  See  note  i. 


9M.  4.  Votioe  of  AmaL  ^  McEl- 
rath  V.  Lakeville  Tp.  Supervisors,  9a 
Minn.  248. 

896.  1.  Bond  on  AppoaL  —  Freeman 
V.  Cook,  1x3  Ky.  461 ;  McElrath  v.  Lake- 
ville Tp.  Supervisors,  9a  Minn.  348. 
See  also  Lafollette  v.  Road  Com'r,  105 
Tenn.  536,  holding  it  sufficient  to  give 
bond  on  a  motion  to  dismiss  in  the  Cir- 
cuit Court. 

2.  See  Strebin  v.  Lavengood,  (Ind. 
1904)  71  N.  E.  Rep.  494;  Weaver  v. 
Lyon  County,  (Kan.  1904)  ^^  Pac.  Rep. 
407;  Lafollette  v.  Road  Com'r,  105 
Tenn.  536. 

8.  In  Xontnokj  the  Cburt  of  Appeals 
has  jurisdiction  only -of  matters  of  law 
arising  on  the  record.  Ford  v,  Collins, 
108   Ky.   553. 

In  Oklalioma. —  See  Cummings  v.  No- 
ble County,  13  Okla.  21. 

In  Ponmylvania,  when  an  appeal  is 
taken  from  any  order  or  proceeding  in 
relation  to  a  public  road,  the  Superior 
Court  will  not  suffer  the  merits  of  the 
case  to  be  entered  into,  nor  reverse  the 
order  of  the  Court  of  Quarter  Sessions, 
unless  for  some  error  or  irregularity 
apparent  on  the  record,  or  because  the 
court  below  exceeded  its  jurisdiction 
or  erred  in  its  judgment  in  point  of 
law.    Manheim  Tp.  Road,  12  Pa.  Super. 

Ct.  279. 

897.  1.  San  Mateo  County  v.  Co- 
bum,  130  Cal.  632;  State  v.  Superior 
Ct.,  29  Wash.  I.  See  also  Tilly  v. 
Mitchell,  etc.,  Co.,  (Wis.  1904)  98  N. 
W.  Rep.  969. 

In  Hew  York  the  decision  of  the 
County  Court  is  final  as  to  public  neces- 
sity. Matter  of  Mitchell,  85  N.  Y.  App. 
Div.  277,  affirmed  177  N.  Y.  560. 

Whoro  tho  Svidoneo  Is  Oonflloting,  the 


conclusion  of  a  jury  in  the  Grcuit 
Court  as  to  public  utility  of  a  proposed 
road  will  not  be  disturbed  when  ap- 
proved by  the  court.  Raab  v.  Roberts, 
30  Ind.  App.  6. 

9.  McCall  V,  Marion  County,  43  Ore- 
gon 536. 

8.  Trial  do  HoTO. —  Fifer  v.  Ritter,  159 
Ind.  8;  Vice  v,  Eden,  113  Ky.  255;  Wil- 
liams V.  Turner  Tp.,  15  S.  Dak.  182; 
Lafollette  v.  Road  Com'r,  105  Tenn.  536. 

Caoo  Standi  fbr  Trial  aa  Othor  Cauoi.— 
Raab  v.  Roberts,  30  Ind.  App.  6. 

898.  S.  Fifer  v.  Ritter,  159  Ind.  8; 
Merom  Gravel  Co.  v.  Pearson,  (Ind. 
App.  1904)  69  N.  E.  Rep.  694,  71  N.  E. 
Rep.  54;  Strebin  v.  Lavengood,  (Ind. 
1904)  71  N.  E.  Rep.  494;  Ford  v.  Col- 
lins, 108  Ky.  553;  Opening  of  Troubat 
Ave.,  10  Pa.  Super.  Ct.  ^t\  Upper 
Darby  Tp.  Road,  15  Pa.  Super.  Ct.  652; 
Catawissa  Tp.  Road,  17  Pa.  Super.  Ct 
21 ;  Crescent  Tp.  Road,  18  Pa.  Super. 
Ct.  160;  West  Donegal  Tp.  Road,  21 
Pa.  Super.  Ct.  620 ;  Rostraver  Tp.  Road, 
21  Pa.  Super.  Ct.  195;  Lafollette  v. 
Road  Com'r,  105  Tenn.  536;  Mc(}own 
tr.  Hill,  (Tex.  Civ.  App.  1903)  73  S.  W. 
Rep.  850 ;  Burt  v.  Utah  Light,  etc.,  Co., 
26  Utah  157. 

Jnriidiotional  Qnoition  Considered. — 
—  See  Northington  v.  Taylor  County, 
(Tex.  Civ.  App.  1901)  ^2  S.  W.  Rep. 

936. 

899.  1.  Williams  9.  Turner  Tp.,  15 
S.  Dak.  182. 

5.  Vice  V,  Eden,  113  Ky.  255;  Zug 
V,  Pittsburg,  194  Pa.  St.  367. 

900.  S.  Merom  Gravel  Co.  v,  Pear- 
son, (Ind.  App.  1904)  71  N.  E.  Rep.  54. 

901.  1.  See  Woodring  v.  Brown,  27 
Ind.  App.  ^z%. 

In    Ongon    the  Circuit  Court  is  re- 
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901.  (4)  Costs,  —  See  note  3. 

903.  3.  Certiorari.  —  See  note  6. 

•OS.  4.  Collateral  Attack.  —  See  note  i. 

004.  See  note  i. 

908.    y.  A0T10N8  70B  Iirjimiss  to  Highways  ob  WBonenrL 
Appbopbiatiov  THSBE07  —  1.  Aotions  for  Lgnries  to  Highways  — 

la  General.  —  See  note  I. 

Partiee.  —  See  note  2. 
Pleadings.  —  See  note  3. 
9919.     YI.  BEPAIBS,  IXPBOTEMXHTS,  abb  CHABGBS  07  Obadb  — 

1.  Remedies  for  Failure  to  Repair  —  a.  In  Qeneral  —  Different 
Remedies    Available  —  (i)  Criminal  Prosecution.  —  See 
note  2. 
910.    (3)  Mandamus.  —  See  note  4. 

quired  to  render  judgment.     McCall  v. 
Marion  County,  43  Oregon  536. 

901.  S.  See  Vice  v.  Eden,  113  Ky. 
255;  Wilhite  V.  Wolfe,  90  Mo.  App.  18; 
Gruner  v.  Hartman,  66  N.  J.  L.  189; 
Stowe  Tp.  Road,  20  Pa.  Super.  Ct.  404. 

In  Oregon  by  recovering  judgment 
more  favorable  than  that  appealed  from 
the  appellant  is  entitled  to  costs  and 
disbursements.  McCall  v,  Marion 
County,  43  Oregon  536. 

9€9.  6.  Certiorari  to  Beriew  Highway 
Prooeedings  —  Arkansas.  —  Grinstead  v. 
Wilson,  69  Ark.  587. 

Illinois.  —  Perry  v.  Bozarth,  95  111. 
App.  566  {reversed  on  other  grounds 
in  198  III.  328) ;  Highway  Com'rs  v. 
Barnes,  195  III.  43 ;  Hegenbaumer  v. 
Heckenkamp,  202  111.  621. 

Indiana.  —  Gifford  v.  Jasper  County, 
160  Tnd.  654. 

Maine.  —  Stevens  v.  Somerset  County 
Com'rs,  97  Me.  121. 

Massachusetts.  —  Janvrin     v. 
181  Mass.  463. 

New  Jersey.  —  Gruner  v.  Hartman,  66 
N.  J.  L.  189. 

New  York.  —  People  v.  Vandewater, 
83  N.  Y.  App.  Div.  60. 

Pennsylvania.  —  Manheim  Tp.  Road, 
12  Pa.  Super.  Ct.  279;  Matter  of  Den- 
nison  Tp.,  1 3  Pa.  Super.  Ct.  227 ;  Road 
in  Herrick  Tp.,  16  Pa.  Super.  Ct.  579; 
Fifty-fifth  Street,  16  Pa.  Super.  Ct.  133; 
Stowe  Tp.  Road,  20  Pa.  Super.  Ct.  404; 
West  Donegal  Tp.  Road,  21  Pa.  Super. 
Ct.  620;  Sewickley  Tp.  Road,  23  Pa. 
Super.  Ct.  170;  Walnut  Street,  24  Pa. 
Super.  Ct.  114;  Diamond  Street,  196  Pa. 
St.  254. 

IVisconsin. —  State  v.  Wallman,  110 
Wis.  312, 


1.  San  Mateo  County  v.  Co- 
bum,  130  Cal.  632;  Canyon  County  v. 
Toole,  (Idaho  1904)  75  Pac.  Rep.  609; 
Helms  V.  Bell,  155  Ind.  502;  Illinois 
Cent  R.  Co.  v.  Swalm,  83  Miss.  631 ; 
Lydick  v.  State,  61  Neb.  309;  State  v. 
Yoder,  132  N.  Car.  mi ;  Kelly  v.  State, 
(Tex.  Crim.  1904)  80  S.  W.  Rep.  382. 

904.  1.  Void  Order.—  Klein  v.  Nu- 
gent Gravel  Co.,  162  Ind.  509;  Helms 
V.  Bell,  155  Ind.  502;  Peterson  v. 
Fisher,  (Neb.  1904)  98  N.  W.  Rep.  660. 

90S*  1.  By  Statute  in  Ohio  an  action 
at  law  is  the  only  remedy.  Trumbull 
County  V.  Pennsylvania  Co.,  24  Ohio 
Cir.  Ct.  550;  Low  V.  Leichty,  25  Ohio 
Cir.  Ct.  240. 

2.  See  Pittsburgh,  etc.,  R.  Co.  v.  Id- 
dings,  28  Ind.  App.  504  (township  trus- 
tee) ;  Southeast  v.  New  York,  96  N.  Y. 
App.  Div.  598  (action  in  name  of 
town). 

Injury  to  Treee  —  Aotion  by  Abutting 
Poole,  Owner. —  See  Love  joy  v.  Campbell,  16 
S.  Dak.  231. 

8.  Pittsburgh,  etc.,  R.  Co.  v.  Iddings, 
28  Ind.  App.  504. 

Private  Way.  —  An  allegation  of  in- 
jury to  a  private  way  "  laid  out  by 
authority  of  law "  is  descriptive,  and 
fatally  defective  because  not  a  direct 
allegation  that  it  was  laid  out  by  au- 
thority of  law.  Territory  v.  Richard- 
son, (Ariz.  1904)  76  Pac.  Rep.  456. 

999.  8.  Com.  v.  Boyle  County  Fis- 
cal Ct.,  113  Ky.  325. 

910.  4.  People  v.  Marlette,  94  N. 
Y.  App.  Div.  592.  But  mandamus  will 
not  lie  to  compel  a  township  committee 
to  exceed  its  appropriation  in  making 
repairs.  Justice  v.  Logan  Tp.,  (N.  J. 
1904)  58  Atl.  Rep.  74. 
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911.    b.  Criminal  Prosecution  —  (2)  Averments  of  IndicU 

ment  or  Information  —  (a)  In  eencraL  —  See  note  $. 
919.     See  note  i. 


(b)  Duty  to  B«pair,  —  See  note  4. 
t.    (« 


918.     (0)  VeglMt  of  Daty  —  Hooenity  for  Bopftin.  —  See  note  3. 

991.    vn.  Failube  to  Pebfobic  Road  Duty  — 1.  Ci 

Prosecution  —  Ayerments  of  Indietmont  or  Wamnt.  —  See  note  I . 

999,    vni.  Obbtbuctioh   of   Stbeets   ahb   Highwats — 1. 
Criminal  Prosecution  —  a.  Jurisdiction.  —  See  note  i. 

b.  Averments  of  Indictment  or  Information  — 

(i)  In  General,  —  See  notes  2,  3. 

993.  Whoro  Dofondftnt  Is  Banroad  Company.  —  See  note  I. 

994.  Duplicity.  —  See  note  i. 

997.  Q)  Description  of  Obstruction.  —  See  notes  I,  2. 

998.  (4)  Continuance  of  Obstruction.  —  See  note  I. 
(5)  Intent.  —  See  note  2. 

9S9.    e.  Instructions.  —  See  note  5. 
9S1.    See  note  i. 


911*  6,  Cain  v.  State,  8x  Miss. 
420;  Elmore  v.  State,  8i  Miss.  423; 
Burkett  v.  State,  (Miss.  1903)  33  So. 
Rep.  222;  Cora,  v.  New  Bethlehem,  15 
Pa.  Super.  Ct.  158.  See  also  State  v. 
Burkett,  (Miss.  1904)  35  So.  Rep.  689. 

Old.  I.  Elmore  v.  State,  81  Miss. 
422. 

4.  Gilmore  r.  State,  (Miss.  1903)  33 
So.  Rep.  17  X ;  Elmore  v.  State,  81  Miss. 
422. 

Bnty  by  Contraet  —  AUogation  of  Ezo- 
ention.  —  See  Burkett  v.  State,  (Miss. 
1903)  33  So.  Rep.  221. 


averment  of  want  of  a  license  to  cross 
a  road  was  not  essential. 

934.  1.  Obttrneting  and  Failure  to 
Bopair.  —  A  count  in  an  indictment 
which  charges  the  defendant  with  ob- 
structing and  failing  to  repair  a  high- 
way, whereby  it  became  dangerous,  is 
not  double.  State  v.  Middlesex,  etc.. 
Traction  Co.,  ^j  N.  J.  L.  14. 

997.  1.  State  v,  Spurgeon,  102  Mo. 
App.  34. 

8.  Com.  V.  New  Bethlehem,  15  Pa. 
Super.  Ct.  158,  holding  that  the  offense 
should  be  described  so  plainly  that  its 


913*    8.  Time  or  Opportunity  to  Bopair    nature  may  be  easily  understood  by  the 
should   be   alleged.     Burkett   v.    State,     jury. 


(Miss.  1903)  33  So.  Rep.  221 ;  Cain  v. 
State,  81  Miss.  420;  Elmore  v.  State, 
81   Miss.  422. 

931.  1.  State  v.  Yoder,  132  N.  Car. 
mi,  holding  the  affidavit  in  the  case 
at  bar  to  be  sufficient. 

999.  1.  In  Kentucky.  —  See  Cincin- 
nati, etc.,  R.  Co.  V.  Baughman,  (Ky. 
1903)  ^(i  S.  W.  Rep.  351. 

In  South  Carolina  the  jurisdiction  of 


999.    1.   See  Com.  v.  (>>nier,  (Ky. 

1903)  75  S.  W.  Rep.  236. 

8.  In  Texas,  under  Pen.  Code  Tex.,  art 
480,  the  word  "wilfully"  is  essential. 
Dyrlcy  v.  State,  (Tex.  Crim.  1901)  ^i 
S.  W.  Rep.  631. 

930.  5.  Kelly  v.  State,  (Tex.  Crim. 

1904)  80  S.  W.  Rep.  382. 

931.  1.  Dyrley  v.  State,  (Tex. 
Crim.  1 901)  63  S.  W.  Rep.  631 ;  Woody 


the  magistrate's  court  and  the  Court  of     v.  State,   (Tex.  Crim.  1902)   69  S.  W. 


General  Sessions  is  concurrent.  State 
V.  Wolfe,  61  S.  Car.  25. 

8.  For  Indictments  Held  to  Be  Suillcient 
see  Lydick  v.  State,  61  Neb.  309;  Rich- 
ardson v.  State,  (Tex.  Crim.  1904)  79 
S.  W.  Rep.  536.  See  also  State  v. 
Webb's  River  Imp.  Co.,  97  Me.  559. 

8.   Knuckols  v.  State,  136  Ala.  108. 


Rep.  155 ;  Wees  v.  Coal,  etc.,  R.  Co.,  54 
W.  Va.  421.  See  also  Dyerle  r.  State, 
(Tex.  Crim.  1902)  68  S.  W.  Rep.  174. 
But  see  Kelly  r.  State,  (Tex.  Crim. 
1904)  80  S.  W.  Rep.  382,  where  the 
court  said :  "  We  do  not  believe  it  was 
necessary  for  the  court  to  give  the  ap- 
pellant's special   requested  instructions 


993.     1.   Compare  State  v.  Dry  Fork     as  to   '  wilfulness.'     The  court  in   the 
R.  Co.,  50  W.  Va.  235,  holding  that  an     main  charge  required  the  jury  to  be- 
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933.    3.  Action  at  Law  —  b.  Parties.  —  See  note  4. 

c.  Averments  of  Declaration  or  Complaint  — 

(i)  ///  General,  —  See  note  5. 

933.  (2)   Special    Damage    to    Private    Individual.  —  See 
note  I. 

934.  (3)  Description  of  Highway,  —  See  note  i. 

936.  //.  Appeal  —  As  in  other  cues.  —  See  note  2. 

3.  Suit  in  Equity  —  a.  Parties  —  PUOntiir.  —  See  notes 
4»  5»  6,  7,  8. 

Prirate  Party.  —  See  note  9, 

937.  Defendant.  —  See  note  3. 


lieve  that  the  act  was  wilfully  done 
before  they  could  convict  appellant." 

9;{2.  4. .  Albert  Lea  v,  Knatvold,  89 
Minn.  480;  Ray  v.  Colby,  (Neb.  1903) 
97  N.  W.  Rep.  591. 

6.  Action  to  Abate  Nnisanoe.  —  See 
Albert  Lea  r.  Knatvold,  89  Minn. 
480. 

933.  1.  Kecessity  to  Allege  Special 
Ii^jnry.  —  Rountree  v.  State,  118  Ga. 
785 ;  Bembe  v.  Anne  Arundel  County, 
94  Md.  321 ;  Ray  v.  Colby,  (Neb.  1903) 
97  N.  W.  Rep.  591  ;  Ackerman  v.  True, 
175  N.  Y.  353;  Tilly  V.  Mitchell,  etc., 
Co..  (Wis.  1904)  98  N.  W.  Rep.  969. 
See  also  Ryerson  v,  Morris  Canal,  etc., 
Co.,  69  N.  J.  L.  50s,  wherein  the  plead- 
ing was  held  to  be  sufficient. 

AUegatione  of  Hindrance  to  Ingreis  and 
Bgresi  have  been  held  to  show  a  right 
ot  action.  Goggans  v,  Myriclc,  131  Ala. 
286. 

9:14.  1.  A  Deseription  that  Hotiilea 
the  Defendant  of  the  cause  of  action  is 
sufficient.  Goggans  v,  Myrick,  131  Ala. 
286. 

936.  8.  Howard  v,  Lamoni,  (Iowa 
1904)  100  N.  W.  Rep.  62;  Smithtown 
V.  Ely,  75  N.  Y.  App.  Div.  309;  Lake 
Shore,  etc.,  R.  Co.  v.  Elyria,  69  Ohio  St 
414. 

4.  Sierra  County  v.  Butler,  136  Cal. 
547 ;  Pence  v.  Bryant,  54  W.  Va.  263. 

6.  Merritt  Tp.  v.  Harp,  131  Mich. 
174;  Eastchester  v.  New  York,  etc., 
Traction  Co.,  (Supm.  Ct.  Spec.  T.)  30 
Misc.  (N.  Y.)  571;  Pence  v,  Bryant, 
54  W.  Va.  263. 

6.  McWethy  v.  Aurora  Electric  Light, 
etc.,  Co.,  202  111.  218;  Mt.  Clemens  v. 
Mt.  Clemens  Sanitarium  Co.,  127  Mich. 
1 1  j; :  Klyria  v.  Lake  Shore,  etc.,  R.  Co., 
2^  Ohio  Cir.  Ct.  482 ;  Lake  Shore,  etc., 
R.  Co.  V.  Elyria,  69  Ohio  St.  414;  Wau- 
watosa  V,  Dreutzer,  116  Wis.  1x7. 


7.  Lake  Shore,  etc.,  R.  Co.  v.  Elyria, 
69  Ohio  St  414. 

8.  Trumbull  County  v.  Pennsylvania 
Co.,  24  Ohio  Cir.  Ct.  550;  Low  v. 
Leicfaty,  25  Ohio  Cir.  Ct.  240. 

9.  Alabama.  —  Cabbell  v.  Williams, 
127  Ala.  320 ;  Montgomery  First  Nat. 
Bank  v.  Tyson,  133  Ala.  459 ;  Roberts  v, 
Mathews,  137  Ala.  523. 

Georgia.  —  Southern  Cotton  Oil  Co. 
V.  Bull,  X16  Ga.  776. 

Illinois.  —  Guttery  v.  Glenn,  201  111. 
275 ;  McWethy  v.  Aurora  Electric  Light, 
etc.,  Co.,  202  111.  218. 

Indiana,  —  Strunk  v,  Pritchett,  27 
Ind.  App.  582;  Martin  v.  Marks,  154 
Ind.  549. 

Iowa.  —  Young  v.  Rothrock,  121  Iowa 
588. 

Kentucky.  —  Bourbon  Stockyard  Co. 
V.  Woolley,  (Ky.  1903)  76  S.  W.  Rep. 
28 ;  Bohne  v.  Blankenship,  (Ky.  1904) 
77  S.  W.  Rep.  919. 

Louisiana.  —  Walker  v,  Vicksburg, 
etc.,  R.  Co.,  52  La.  Ann.  2036. 

Maryland.  —  Townsend  v,  Epstein,  93 
Md.  537. 

Massachusetts.  —  Robinson  v.  Brown, 
182  Mass.  266. 

Missouri.  —  Longworth  v,  Sedevic, 
165  Mo.  221. 

New  York.  —  Odell  v.  Bretney,  93  N. 
Y.  App.  Div.  607  (hotel  company)  ;  Ack- 
erman V.  True,  175  N.  Y.  353. 

Tennessee.  —  Hill  v.  Hoffman,  (Tenn. 
Ch.  1899)  58  S.  W.  Rep.  929 ;  Burkitt  v. 
Battle,  (Tenn.  Ch.  1900)  59  S.  W.  Rep. 
429. 

Washington.  —  Wilson  v.  West  etc.. 
Mill  Co.,  28  Wash.  312. 

West  Virginia.  —  Wees  v.  Coal,  etc., 
R.  Co.,  54  W.  Va.  421. 

937.  8.  Hill  V.  Hoffman,  (Tenn.  Ou 
1899)  58  S.  W.  Rep.  929;  Cook  v,  Bel- 
lack,  109  Wis.  391. 
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•S8.    b.  Averments  of  Bill  —  BMeripdoa  of  Highmy. — See 
notes  I,  2. 

itpMUl  Sftinage.  —  See  note  3* 
•SO.    e.  Appeal.  —  See  note  3. 

•40.    4.  Action  for  Ftaalty  —  b.  Jurisdiction.  —  See  note  3. 
041.    See  note  i. 

c.  Parties.  —  See  note  2. 
•43.    e.  Pleading  and  Proof  —  Variance.  —  See  note  4* 
044.    6.  Mandamus  to  Compel  BemovaL —  See  notes  4,  5,  6. 

9ffl,     X.  ACTIOVB  FOB  iHJVBIBa  TO  PBB80V  OB  PBOPBBTT— 1. 

InjoriM  Besultmg  from  Defects  or  Obstructions  —  b.  Parties  to 
Action  —  (2)  Defendant  —  la  GtntraL  —  See  note  I. 

PrlTato  Party  Baipoiisibto  for  Dtteot.  —  See  notes  2,  3. 
0ff9«    See  notes  i,  3. 

•ffS.    c.  Averments  of  Declaration  or  Complaint  — 

(i)  In  General.  —  See  note  1. 


M8.  1.  Jones  v.  Bright,  140  Ala. 
a68;  Jones  v.  Doherty,  17  N.  Y.  App. 
Div.  628,  affirmed  163  N.  Y.  558;  Milli- 
ken  V.  Denny,  135  N.  Car.  19. 

S.  Cabbell  v,  Williams,  127  Ala.  330. 

S.  Veostsity  of  AUe|^g  Spedal  Dam- 
age.—Jones  V.  Bright,  140  Ala.  268; 
Roberts  v.  Mathews,  137  AJa.  523; 
Ray  V.  Colby,  (Neb.  1903)  97  N.  W. 
Rep.  591 ;  Parsons  v.  Hunt,  (Tex.  Civ. 
App.  1904)  81  S.  W.  Rep.  120;  Tilly 
V.  Mitchell,  etc.,  Co.,  (Wis.  1904)  98 
N.  W.  Rep.  969. 

939.  8.  AppMl  from  Order  BefOsiiig 
Xiganetion.  —  Jones  v.  Bright,  140  Ala. 
26%  \  Stocker  v,  Nemaha  County,  (Neb. 
1904)  100  N.  W.  Rep.  308. 

940«  S.  Dolton  v,  Dolton,  301  111. 
155;  Seidschlag  v.  Antioch,  307  111.  380; 
West  Union  v.  Richey,  64  N.  Y.  App. 
Div.  156. 

941.  1.  Freehold  Inddentally  In- 
▼olTed.  —  In  Illinois  a  justice  has  juris- 


liable) ;  Schun  v,  Brooklyn  Heights  R. 
Co.,  82  N.  Y.  App.  Div.  560;   Devine 
V.  Fond  du  Lac,  1x3  Wis.  61  (lotowner 
liable  by  city  charter). 
8.  Dutton  V.  Lansdowne,  198  Pa.  St. 

563. 

8.  Reedy  v.  St.  Louis  Brewing  Assoc, 
161  Mo.  523.  See  also  Lavigne  v.  New 
Haven,  75  Conn.  693,  where  a  munici- 
pality was  joined  with  a  street-railway 
company  under  the  Connecticut  statute. 
Compare  Dutton  v,  Lansdowne,  198  Pa. 
St.  563,  wherein  it  was  held  that  a  joint 
action  could  not  be  brought  against  a 
city  and  a  property  owner  for  damages 
from  a  defect  in  a  sidewalk. 

Where  Private  Corporation  Is  Primarily 
Liable,  and  the  city  is  only  secondarily 
liable,  they  are  not  joint  tortfeasors, 
and  cannot  be  joined  as  defendants. 
Mooney  v.  Edison  Electric  Illuminating 
Co.,   185  Mass.  547. 

The   City   May   Implead    a   Property 


diction  although  a  question  of  freehold    Owner  as  primarily  liable.    San  Antonio 


is  incidentally  involved.    Dolton  v.  Dol- 
ton, 301  111.  155. 

8.  Allen  v.  Hiles,  67  N.  J.  L.  13s 
(overseer  of  highway). 

943.  4.  See  Seidschlag  v.  Antioch, 
307  111.  380. 

944.  4.  Martin  v.  Marks,  154  Ind. 
549;  People  V,  Marlett,  (Supm.  Ct. 
Spec.  T.)  41  Misc.  (N.  Y.)  151. 

ff.  Compare  People  v.  Keating,  x68  N. 
Y.  390. 

6.  State  V,  McCann,  107  Wis.  348. 

9ft !•  1.  See  Leahan  v,  Cochran,  178 
Mass.  566  (owner  of  house) ;  Robin- 
son V,  Mills,  3$  Mont.  391  (where  the 
receiver  of  a  water  company  was  held 


V,  Talerico,  (Tex.  1904)  81  S.  W.  Rep. 
518. 

953.  1.  See  Carmichael  v,  Texar- 
kana,  (C.  C.  A.)  1x6  Fed.  Rep.  84s, 
where  inhabitants  of  a  city  were  held 
to  be  improperly  joined  with  the  dty 
as  defendants  in  an  action  for  an  in- 
junction and  damages  on  account  of 
negligence  in  constructing  and  operating 
a  sewer.  See  also  George  v.  St.  Joseph, 
97  Mo.  App.  56. 

S.  See  Dutton  v.  Lansdowne,  198  Pa. 
St.  563. 

953.  1.  Indianapolis  v.  Crans,  28 
Ind.  App.  584;  Alexandria  v,  Liebler, 
162  Ind.  438;  Tyler  v.  Bay  St.  Louis, 
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954.    (2)  Duty  to  Repair  —  in  CtoiMnd.  —  See  note  3. 
9&S.    See  note  i. 

956.  (4)  Negligence  of  Defendant.  —  See  note  3. 
SoAoienoy  of  6«n«ral  ATerment.  —  See  note  4. 

957.  See  note  i. 

Hogliganee  at  Timt  and  PUoe  of  lajnry.  —  See  notes  2,  3. 

(5)  Plaintiff* s  Freedom  from  Contributory  Negligence. 
—  See  notes  5,6. 

958.  Knowledge  of  Defeot  or  Obitnietion.  —  See  note  4. 

(6)  Cause  of  Injury  —  Description  of  Defect.  —  See 


note  5. 
959. 

960. 


See  note  2. 

Doioriptlon  of  DeliNt.  —  See  note  4* 

See  note  i. 


(Miss.  1903)  34  So.  Rep.  215;  Owen 
V,  Dcrry,  71  N.  H.  405 ;  Stauflacher  v. 
Sylvester,  113  Wis.  559.  See  also 
Logansport  v,  Kihm,  159  Ind.  68. 

flefetj  for  Pnblio  Travel. —  An  aver- 
ment tiiat  a  highway  is  out  of  repair 
and  is  in  a  dangerous,  defective,  and 
insufficient  condition,  is  sufficient  with- 


158;  Fairall  v.  Cameron,  97  Mo.  App. 
I ;  Randall  v.  Hoquiam,  30  Wash.  435. 
See  also  McLean  v,  Kansas  City,  100 
Mo.  App.  635,  wherein  the  petition  was 
held  to  be  sufficient  after  verdict. 

057,  1.  Daytona  v,  Edson,  (Fla. 
1903)  34  So.  Rep.  954. 

General  Averment  of  VegUgenee  Cured 


out  adding  that  it   is   not   reasonably    by  Verdict.  —  See  Chicago  v.  Selz,  202 
safe    for    public    travel.      Byington    v.     111.  545* 


Merrill,  iia  Wis.  211. 

Veoeeelty  to  Befer  to  BUtnte.  —  Where 
the  complaint  sets  forth  every  fact 
necessary  to  constitute  a  cause  of  ac- 


8.  Hammond  v.  Winslow,  (Ind.  App. 
Z904)  70  N.  £.  Rep.  819. 
8.  See  Logansport  v.  Kihm,  159  Ind.  68. 
5.  Hot  Veeeeaaxy  to  Hegative  Contribu- 


tion under  the  statute,  no  express  refer-    tory  VegUgenee.  —  Snook  v.  Anaconda, 


ence  to  the  statute  is  necessary.    Smith 
V.  Gilreath,  69  S.  Car.  353. 

Intervening  Agenoy  — Third  Penon'i 
freedom  firom  Fault  Heed  Hot  Be  Allied. 
—  See  Elwood  v,  Laughlin,  29  Ind.  App. 

667. 

M4«  8.  Amdt  V.  Cullman,  132  Ala. 
540 ;  Indianapolis  v,  Crans,  28  Ind.  App. 
584,  where  it  was  held  that  the  city 
had  only  to  keep  the  streets  within  the 
city  limits  in  a  reasonably  safe  condi- 
tion for  travelers,  and  that  this  ob- 
ligation should  appear  from  averment 
of  complaint 

M5«  1.  Martinovich  v.  Wooley,  128 
Cal.  141. 

tl56*  8.  Dajrtona  v,  Edson,  (Fla. 
1903)  34  So.  Rep.  954;  Kleopfert  v. 
Minneapolis,  90  Minn.  158;  Shearer  v. 
Buckley,  31  Wash.  370. 

A  Conneetion  Between  the  Vegligenoe 
and  the  Injury  must  be  shown  by  the 
pleading.  Hammond  v.  Winslow,  (Ind. 
App.  1904)  70  N.  £.  Rep.  819. 

4.  Columbus  v,  Anglin,  120  Ga.  785 ; 
Slowey  V.  Grand  Ridge,  95  111.  App. 
39;  Kleopfert  v.  Minneapolis,  90  Minn. 


26  Mont.  128;  Winchester  v,  Carroll, 
99  Va.  727;  Randall  v.  Hoquiam,  30 
Wash.  435.  Compare  Kent  v.  Southern 
Bell  Telephone,  etc.,  Co.,  120  Ga.  980. 

6.  See  Hobbs  v,  Marion,  123  Iowa 
726, 

959,  4«  See  Anderson  v,  Fleming, 
160  Ind.  597;  Shearer  v,  Buckley,  31 
Wash.  370,  where  the  complaints  were 
held  not  bad  as  showing  contributory 
negligence. 

6.  Dean  v,  Sharon,  72  Conn.  667; 
Kent  V.  Southern  Bell  Telephone,  etc., 
Co.,  120  Ga.  980;  Wilton  v.  Flint,  128 
Mich.  156;  Koepke  v.  Milwaukee,  112 
Wis.  475. 

8nfieleney  of  Allegation.  — See  Duncan 
V.  Grand  Rapids,  (Wis.  1904)  99  N. 
W.  Rep.  317;  Lyon  v.  Grand  Rapids, 
(Wis.  1904)  99  N.  W.  Rep.  311. 

959.  2.  Logansport  v.  Kihm,  159 
Ind.  68;  Shearer  v.  Buckley,  31  Wash. 
370. 

4.  Columbus  v.  Neise,  63  Kan.  885, 
65  Pac.  Rep.  643. 

9410.  1.  Kolb  V.  Fond  dn  Lac,  118 
Wis.  311. 
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960*    (8)  Place  Where  Injury  Was  Received.  —  See  note  5. 

961.    See  note  i. 

»6a.     (10)  That  Defendant  Had  Notice  of  Defect  —  See  note  3. 

963.  See  note  i. 

ATarmtnt  bj  Implication.  -^  See  notes  3,  4.  . 

964.  (11)  Performance  of  Conditions  Precedent  —  Service  of 
Notice  of  Injury.  —  See  notes  i,  2. 

905.    d.  Defendant's  Pleadings,  —  See  note  i. 
966.    e.  Pleading  AND  Proof  — Variance  — (i)  ^//wwji- 
bility  of  Evidence  under  Pleadings  —  In  Oenenl.  —  See  notes  2,  3. 

•60,  6.  Within  limits  of  Defendant  logod.  —  Goddard  v.  Lincoln,  (Neb. 
City. —  That  the  street  is  within  the  cor- 
porate limits  of  the  city  should  appear 
from  the  plaintiff's  pleading.  Indianapo- 
lis V.  Grans,  28  Ind.  App.  584.  Ottawa 
V,  McCreery,  lo  Kan.  App.  443;  Kolb  v. 
Fond  du  Lac,  118  Wis.  3x1.  See  also 
Gallamore  v.  Olympia,  34  Wash.  379, 
wherein  it  was  held  to  be  sufficient  to 


1903)  96  N.  W.  Rep.  273 ;  Jewell  v. 
Ithaca,  (Supm.  Ct.  Spec.  T.)  36  Misc. 
(N.  Y.)  499;  Morrison  v,  Eau  Glaire, 
115  Wis.  538.  See  Giles  v.  Shenan- 
doah, III  Iowa  83 ;  Kleopf ert  v.  Min- 
neapolis, 90  Minn.  158. 

2.  Ottawa  v.  Black,  xo  Kan.  App.  439. 

9M,  1.  Ayerment  of  Contiibntory 
allege  that  the  street  was  within  the    KegUgenoe. —  In  an  action  for  damages 


corporate  limits  of  the  city,  and  that 
the  sidewalk  in  question  was  on  the 
north  side  of  the  street;  Hoffman  v. 
North  Milwaukee,  118  Wis.  278. 

Eziitonoa  of  ffighway.  —  See  Kleop- 
fert  V,  Minneapolis,  90  Minn.  158; 
Gallamore  v,  Olympia,  34  Wash.  379. 

961.  1.  Dean  v,  Sharon,  72  Conn. 
667. 

969.  8.  Dean  v,  Sharon,  yi  Conn. 
667;  Elwood  V.  Laughlin,  29  Ind.  App. 
667 ;  Huntington  v,  Lusch,  (Ind.  App. 
1904)  70  N.  E.  Rep.  402.  See  also 
Anderson  v,  Fleming,  160  Ind.  597. 

Sni&cienoy  of  Allegation.  —  In  Randall 
V.  Hoquiam,  30  Wash.  435,  it  was  held 
to  be  sufficient  to  allege  that  "  said 
condition  had  existed  for  a  considerable 
period  "  prior  to  the  accident,  and  "  was 
well  known  to  the  defendant,  its  offi- 
cers and  agents." 

963.  I.  Martinovich  v,  Wooley, 
128  Cal.  X41 ;  Kent  v.  Southern  Bell 
Telephone,  etc.,  Co.,  120  Ga.  980;  Hunt- 
ington V,  Lusch,  (Ind.  App.  1904)  70 
N.  E.  Rep.  402;  Gallamore  v.  Olympia, 
34  Wash.  379;  Wilbert  v.  Sheboygan, 
(Wis.  1904)  99  N.  W.  Rep.  330. 

8.  Mattoon  v.  Worland.  97  III.  App. 
13 ;  Huntington  v.  Lusch,  (Ind.  App. 
1904)  70  N.  E.  Rep.  402;  Padelford  v. 
Eagle  Grove,  117  Iowa  616;  Archer  v. 
Johnson  City,  (Tenn.  X90X)  64  S.  W. 
Rep.  474;  Gallamore  v,  Olympia,  34 
Wash.  379. 

4.  Mattoon  v.  Worland,  97  111.  App. 

13. 

964.  1.  flerrioa  of  Kotico  Xnit  Be  Al- 


for  injuries  from  a  defective  sidewalk, 
an  averment  that  the  plaintiff  was  neg- 
ligent in  the  manner  in  which  he  was 
walking,  and  that  he  was  not  careful, 
prudent,  or  watchful  in  walking  over 
the  sidewalk,  is  sufficiently  specific 
Durham  v,  Bolivar,  106  Mo.  App.  601. 

An  Oljootion  that  the  Street  Wae  Hot 
Publie  cannot  be  raised  by  general  de- 
murrer, but  must  be  by  answer,  as  all 
city  streets  are  presumed  to  be  public, 
in  the  absence  of  contrary  evidence. 
Gallamore  v.  Olympia,  34  Wash.  379. 

Vegative  Pregnant. — Where  the  com- 
plaint alleges  that  the  road  was  a  public 
highway,  an  answer  which  admits  that 
it  was  generally  used  by  the  public, 
but  that  the  town  officers  had  no  knowl- 
edge or  information  as  to  whether  it 
was  legally  laid  out,  or  whether  the 
town  was  bound  to  keep  it  in  repair, 
is  defective,  since  it  might  have  be- 
come a  highway  by  dedication  and  use. 
Carpenter  v.  Rolling,  107  Wis.  559. 

The  Sleet  of  an  Anewer  which  admits 
that  a  claim  for  damages,  described  in 
the  complaint,  was  presented  is  to  ad- 
mit everything  that  goes  to  the  de- 
scription of  the  claim.  Durham  v, 
Spokane,  27  Wash.  6x5. 

966.  2.  Savanna  v.  Trusty,  93  III. 
App.  487 ;  Omaha  v,  Houlihan,  (Neb. 
1904)  xoo  N.  W.  Rep.  415;  Curry  v. 
Luzerne,  24  Pa.  Super.  Ct.  514;  Lyon 
V,  Grand  Rapids,  (Wis.  1904)  99  N.  W. 
Rep.  3x1. 

8.  See  Jenewein  v.  Irving,  (Wis. 
1904)  99  N.  W.  Rep.  346. 
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967,  See  note  i. 

STiAtnM  M  to  KoUm  of  DofJMt.  —  See  note  2. 
Dofocts  in  Original  Conitrnotion.  —  See  note  4. 
(2)   Variance  —  In  Gonoral.  —  See  note  5. 

968.  See  note  i.  ^ 
970,    Hotioo  of  Dofoet.  —  See  note  2. 

/.  Instructions  —  (i)  In  General.  —  See  notes  3, 4,  5. 


In  an  Aetion  for  Ii^Jnriat  firom  Falling 
in  a  Collar,  under  the  allegation  that  the 
defendant  city  "carelessly  and  negli- 
gently allowed  and  permitted  a  cellar- 
way  to  be  and  remain  open,"  evidence 
may  be  admitted  of  negligence  in  the 
way  in  which  the  opening  was  lighted. 
McLeod  V.  Spokane,  26  Wash.  346.  See 
also  Southeast  v.  New  York,  96  N.  Y. 
App.  Div.  598. 

967.  1.  See  HufI  v.  Marshall,  97 
Mo.  App.  542. 

9.  Taylorville  v.  Sufford,  196  111. 
s88;  Wilberding  v.  Dubuque,  11 1  Iowa 
484;  Shearer  v.  Buckley,  31  Wash.  370. 

Undor  Allogationi  of  Votioo  Bofore  and 
at  tho  Timo  of  the  accident  evidence  is 
admissible  to  show  the  condition  of  the 
sidewalk  prior  to  the  accident.  Parker 
V.  Ottumwa,  113  Iowa  649. 


Whoro  Aotnal  Votioo  Was  AUegod, 
proof  of  constructive  notice  was  held  to 
constitute  an  immaterial  variance.  In- 
dianapolis V,  Mitchell,  27  Ind.  App.  589. 

3.  Xislaading  Instrnotions.  —See  West 
Chicago  St.  R.  Co.  v.  Fetters,  196  111. 
298;  Vocke  V.  Chicago,  208  111.  192; 
Finley  v,  Williamsburgh,  (Ky.  1903) 
71  S.  W.  Rep.  502;  Midway  v.  Lloyd, 
(Ky.  1903)  74  S.  W.  Rep.  195 ;  Hart  v. 
New  Haven,  130  Mich.  z8i ;  Qark  v. 
Brookfield,  97  Mo.  App.  16;  South 
Omaha  v.  Hager,  66  Neb.  803 ;  Nielson 
V,  Cedar  County,  (Neb.  1903)  97  N. 
W.  Rep.  826;  Browne  v.  Bachman,  31 
Tex.  Civ.  App.  430 ;  Wilson  v.  West, 
etc.,  Mill  Co.,  28  Wash.  312;  Lyon  v. 
Grand  Rapids,  (Wis.  1904)  99  N.  W. 
Rep.  311. 

GoniUoting  Initmotioni  are  erroneous. 


Condition   of    Walk   on  Saoh  Sido  of    Raynor  v.  Wymore,  (Neb.  1902)  90  N. 
Dofect.  —  See    Kircher    v.    Larchwood,     W.  Rep.  759. 


120  Iowa  578. 

4.  See  Brown  v.  Owosso,  130  Mich. 
107. 

6.  Tarianooi  Hold  to  Bo  Fatal.  —  See 
Radichel  v.  Kendall,  (Wis.  1904)  99  N. 
W.  Rep.  348. 

An  allegation  that  the  injury  was 
caused  by  falling  into  an  excavation  at 
a  certain  place  is  not  supported  by  evi- 
dence of  falling  down  steps.  Kane  v, 
Joliet,  103  111.  App.  195. 

BTidonoo  of  WaiTor  of  Votioo  is  inad- 
missible under  a  declaration  alleging  per- 
formance. Hunter  v.  Durand,  (Mich. 
1904)  100  N.  W.  Rep.  19X. 

Vo  Tarianco.  —  See  South  Omaha  v. 
Taylor,  (Neb.  1903)  96  N.  W.  Rep.  209. 

MS.  1.  Immatorial  Tarianooi. —  See 
Denver  v.  Baldasari,  15  Colo.  App.  157; 
Brown  v.  Wabash  R.  Co.,  90  Mo.  App. 
20 ;  Powers  v.  St.  Joseph,  91  Mo.  App. 
55 ;  Sneed  v.  Salisbury,  94  Mo.  App. 
426;  Omaha  v.  Houlihan,  (Neb.  1904) 
xoo  N.  W.  Rep.  415;  Luce  v.  Hassam, 
76  Vt.  450;  McLeod  v.  Spokane,  26 
Wash.  346;  Bell  v.  Spokane,  30  Wash. 
508. 

•T0.  8.  Toledo  v.  Radbone,  23 
Ohio  Cir.  Ct.  268. 


Instrnotiono  Conoidorod  Togethor. —  An 
instruction  which  is  too  broad,  loose, 
and  general  when  standing  alone  may 
be  rendered  unobjectionable  by  reading 
it  in  connection  with  other  instruc- 
tions which  fully  cover  the  case.  Nor- 
ton V.  Kramer,  (Mo.  1904)  79  S.  W. 
Rep.  699 ;  McLean  v,  Kansas  City,  100 
Mo.  App.  628. 

For  Ezamploi  of  Instrnotions  Vot  lUi- 
loading  see  Denver  v.  Murray,  18  Colo. 
App.  142 ;  Snyder  v.  Ward,  (Iowa  1904) 
TOO  N.  W.  Rep.  348;  Beaudin  v.  Bay 
City,  (Mich.  1904)  99  N.  W.  Rep. 
285. 

4.  Immatorial  Initraotion.  —  South 
Omaha  v.  Taylor,  (Neb.  1903)  96  N. 
W.  Rep.  209.  See  also  Shippers'  Com- 
press, etc.,  Co.  V.  Davidson,  (Tex.  Civ. 
App.  1904)  80  S.  W.  Rep.  1032. 

An  Instrnetion  Which  Is  Alroady  Cor- 
orod  by  instructions  given  is  properly 
refused.    Columbus  v.  Anglin,   120  Ga. 

785. 

6.  Irrolorant  Initmctions.  —  Newnan 
v.  Daviston,  xi8  Ga.  122;  Fehrman  v. 
Pine  River,  118  Wis.  150. 

Irrolorant  Instrnetion  Cnrod.  —  See 
Gallagher  v.  Buckley,  31  Wash.  380. 
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971,    See  notes  i,  2,  3,  4. 


(2)  Duty  to  Repair  Highways.  —  See  note  5. 
979.    See  note  3. 

(3)  Negligence  and  Contributory  Negligence.  —  See  notes 
4,  5,    See  also  Contributory  Negligence  ;  Negugence. 

978.*    (6)  Notice  of  Defect.  —  See  note  6. 


071.  1.  Chicago  North  Shore  St. 
R.  Co.  V.  Payne,  19a  111.  239;  Louisville 
V.  Shanahan,  (Ky.  1900)  56  S.  W.  Rep. 
808;  Hemphill  v.  Kansas  City,  100  Mo. 
App.  563;  Gerber  v.  Kansas  City,  105 
Mo.  App.  191. 

An  Infltrvotioii  that  Kaepi  the  Jury  to 
the  lisuM  as  raised  by  the  pleadings 
is  proper  although  there  may  be  evi- 
dence of  facts  outside  the  allegations. 
Womach  v,  St.  Joseph,  x68  Mo.  236. 

9.  Amdt  V,  Cullman,  13a  Ala.  540. 

8.  Aafomlng  Bzlitanoe  of  Faeta  Vot 
Provon.  —  Davis  v.  Alexander  City,  137 
Ala.  206;  West  Chicago  St.  R.  Co.  v. 
Fetters,  196  111.  298;  Wilmette  v. 
Brachle,  209  111.  621 ;  Hobbs  v,  Marion, 
123  Iowa  726 ;  Henderson  v.  Reed,  (Ky. 
1901)  62  S.  W.  Rep.  1039;  York  tr. 
Athens,  (Me.  1904)  58  Atl.  Rep.  418; 
(Berber  v,  Kansas  City,  105  Mo.  App. 
191 ;  Jackson  v.  Kansas  City,  106  Mo. 
App.  52;  Bradley  v.  Spickardsville,  90 
Mo.  App.  416;  Raynor  v,  Wymore, 
(Neb.  1902)  90  N.  W.  Rep.  759;  Maus 
V.  Mahoning  Tp.,  24  Pa.  Super.  Ct.  624 ; 
Kennedy  v.  Lincoln,  (Wis.  1904)  99  N. 
W.  Rep.  1038. 

An  InitrnetioB  that  AmuBM  tho  Do- 
fmdant't  Hogligonoo  is  erroneous.  Sul- 
livan V.  City  Nat.  Bank,  27  Tex.  Civ. 
App.  359- 

4.  Instinetiona  Inyading  ProTlnoo  of 
Jury.  —  Cunningham  v.  Clay  Tp.,  (Kan. 
1904)  76  Pac.  Rep.  907 ;  Clark  ».  Brook- 
field,  97  Mo.  App.  x6 ;  Petrick  v.  Union, 
117  Wis.  46. 

Qnostlon  of  Baaoonablo  Oaro.~  An  in- 
struction which  takes  from  the  jury  the 
determination  of  the  defendant's  exer- 
cise of  reasonable  care  is  erroneous. 
Savanna  v.  Trusty,  98  III.  App.  277. 

6.  Aledo  V.  Honeyman,  208  111.  4x5; 
Padelford  v.  Eagle  Grove,  X17  Iowa 
616;  Covington  v.  Asman,  113  Ky.  608; 
Louisville  v.  Bailey,  (Ky.  1903)  74  S. 
W.  Rep.  688;  Midway  v.  Lloyd,  (Ky. 
1903)  74  S.  W.  Rep.  195 ;  Cliarles 
County  V.  Mandanyohl,  93  Md.  150; 
Gilson  V,  Cadillac,  (Mich.  1903)  95  N. 
W.  Rep.  1084 ;  Norton  v,  Kramer,  (Mo. 
X904)  79  S.  W.  Rep.  699 ;  Anderson  v. 
Albion,  64  Neb.  280 ;  Taylor  v.  Ballard, 


24  Wash.  191.  See  also  Beaudin  v. 
Bay  City,  (Mich.  1904)  99  N.  W.  Rep. 
285;  Hebbe  v.  Maple  Creel^,  (Wis. 
1904)  99  N.  W.  Rep.  442. 

For  Inatrnotioni  as  to  the  Dogreo  of  Gin 
required  on  the  part  of  the  city  see 
Denver  v.  Moewes,  15  C^lo.  App.  28; 
Midway  v.  Lloyd,  (Ky.  1903)  74  S.  W. 
Rep.  195;  Magaha  v.  Hagerstown,  95 
Md.  62;  Phalen  v.  Detroit,  126  Mich. 
683. 

9T9.  S.  Womach  v.  St  Joseph,  168 
Mo.  236 ;  Norton  v,  Kramer,  (Mo.  1904) 
79  S.  W.  Rep.  699.  See  also  Johnson 
V,  Sioux  City,  114  Iowa  137,  where  an 
instruction  that  it  was  the  city's  duty 
to  keep  the  whole  width  of  the  street 
in  repair  was  held  to  be  proper. 

4.  Raynor  v.  Wymore,  (Neb.  1902) 
90  N.  W.  Rep.  759;  May  v.  Hahn, 
(Tex.  Civ.  App.  1904)  80  S.  W.  Rep. 
262.  See  also  North  Chicago  St  R. 
Co.  V.  Cossar,  203  111.  608;  Meek  v. 
Barton,  123  Iowa  60  x ;  Lund  v.  St.  Paul, 
etc.,  R.  Co.,  31  Wash.  286.  And  see 
Smart  v,  Kansas  City,  91  Mo.  App.  586, 
wherein  it  was  held  that  an  instruction 
should  have  been  given  that  a  lame  per- 
son should  exercise  greater  care  than 
one  who  was  not  lame. 

6.  laatnietioniOmittiiigSIsiiioiitofOoB- 
trihutory  Vogligonoo.  — ^Denver  tr.  Hub- 
bard, 29  Colo.  529;  Winchester  v.  Car- 
roll, 99  Va.  727. 

Thoro  Mtut  Bo  Evldoaoo  of  Oontrilmtoqr 
Vogligonoo  to  entitle  the  defendant  io 
an  instruction  on  that  ground.  Brabon 
V.  Seattle,  29  Wash.  6. 

Bvidonoo  that  Dofondant  Waa  Intoii- 
oatod.  —  See  Rhyner  v.  Menasha,  107 
Wis.  20  z. 

Ai  to  tho  8aflloion0jr  of  Inttraotioiii 
as  to  contributory  negligence  see  Hunter 
9.  Durand,  (Mich.  1904)  100  N.  W. 
Rep.  191 ;  Ford  v,  Kansas  City,  181 
Mo.  137;  Jackson  v,  Kansas  City,  106 
Mo.  App.  52;  Lyon  v.  Grand  Rapids, 
(Wis.  1904)  99  N.  W.  Rep.  311.  See 
also  Shippers'  Compress,  etc,  Co.  v. 
Davidson,  (Tex.  Civ.  App.  1904)  80  S. 
W.  Rep.   1032. 

073,  6.  Imtrnetloni  m  to  Votloo.  — 
Wilmette  v.  Brachle,  209  IlL  6az ;  Hart 
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974,  (7)   Time  to  Repair  Highway.  —  See  note  2. 

975,  g.  View  of  Premises  by  Jury.  —  See  note  2. 
A.  Verdict,  Findings,  and  Judgment  — (2) 

,  6. 


Suffi. 


ciency  of  Findings  to  Support  Judgment.  —  See  notes  5, 

976.    i.  Appeal.  —  See  note  2. 

978.    2.  Injaries  Kesnlting  from  OoUifions  —  PiMdingi.  —  See 
note  I. 


V,  New  Haven,  130  Mich.  181 ;  Fehr- 
man  v.  Pine  River,  118  Wis.  150;  Radi- 
chel  V,  Kendall,  (Wis.  1904)  99  N.  W. 
Rep.  348. 

If  it  appears  that  a  walk  was  gen- 
erally defective  before  the  accident,  an 
instruction  may  be  given  that  the  de- 
fect should  have  existed  long  enough  to 
give  notice  to  the  city,  although  there 
is  nothing  to  show  that  the  particular 
plank  was  defective.  Beaver  v.  Eagle 
Grove,  116  Iowa  485. 

Implied  V0U06.  —  It  is  not  error  to 
refuse  to  instruct  that  there  is  no 
evidence  of  notice  where  the  proof  is 
that  the  defect  had  existed  so  long  that 
the  defendant  should  have  known  of  it. 
Sneed  v,  Salisbury,  94  Mo.  App.  426. 

An  instruction  which  in  effect  charges 
that  the  defect  must  have  been  "  notori- 
ous and  continued  "  before  the  city  can 
be  charged  with  notice  thereof  is  erro- 
neous. Anderson  v,  Albion,  64  Neb.  280. 

Invading  Frovinoe  of  Jury.  —  Unless  a 
defect  is  of  such  a  nature  and  of  such 
long  standing  as  to  charge  a  city  with 
notice,  an  instruction  that  notice  may 
be  presumed  is  erroneous.  The  in- 
struction should  allow  the  jury  to  de- 
cide whether  the  conditions  justified 
constructive  notice.  Rhyner  v,  Me- 
nasha,  107  Wis.  201. 

As  to  Fidliire  to  Chmr^e  on  the  ques- 
tion of  notice  see  Louisville  v.  Keher, 
(Ky.  1904)  79  S.  W.  Rep.  270;  Midway 
V,  Lloyd,  (Ky.  1903)  74  S.  W.  Rep. 
19s;  Doherty  v.  Kansas  City,  105  Mo. 
App.  173. 

974.  9.  Gerber  v.  Kansas  City,  105 
Mo.  App.  191. 

Effonaoui  Instrnetioii.  —  An  instruc- 
tion in  the  following  form :  "  The  ques- 
tion is,  did  the  village  have  notice  of 
any  defect  in  the  neighborhood  of  the 
accident,  not  off  somewhere,  but  in  the 


defect     Hallum  v.  Omroi  (Wis.  1904) 

99  N.  W.  Rep.  1051. 

976.  S.  It  Is  Within  th«  Gonrt'i  IMn- 
erttion  to  allow  the  jury  to  view  the 
premises.  Koepke  v,  Milwaukee,  iia 
Wis.  475. 

6.  IneomistMit  lindiagi. —  See  In- 
dianapolis V.  Mitchell,  27  Ind.  App. 
589;  Fehrman  v.  Pine  River,  118  Wis. 
150. 

6.  Ai  to  Vegligonoa.  —  Pewonka  v. 
Stewart,  (N.  Dak.  1904)  99  N.  W.  Rep. 
1080;  Hildman  v.  Phillips,  xo6  Wis. 
611.  See  also  South  Omaha  v,  Taylor, 
(Neb.  1903)  96  N.  W.  Rep.  209,  where 
the  verdict  was  held  to  be  sustained  \ff 
the  evidence. 

976,  9.  Denver  v,  Moewes,  15 
Colo.  App.  28;  Denver  v.  Baldasari,  15 
Colo.  App.  157;  Denver  v.  Strobridge, 
(Colo.  1904)  75  Pac.  Rep.  1076;  South 
Bend  v.  Turner,  156  Ind.  418;  Parker 
V.  Ottumwa,  113  Iowa  649;  Harrison  v. 
Ayrshire,  123  Iowa  528;  Louisville  v. 
Keher,  (Ky.  1904)  79  S.  W.  Rep.  270; 
Norton  v,  Webber,  69  N.  Y.  App.  Div. 
130,  afiirmed  174  N.  Y.  514;  Shaw  v. 
New  York,  83  N.  Y.  App.  Div.  213; 
Selby  V.  Vancouver  Water  Works  Co., 
32  Wash.  522;  Lyon  v.  Grand  Rapids, 
(Wis.  1904)  99  N.  W.  Rep.  311.  See 
also   Howard  v,  Lamoni,   (Iowa   1904) 

100  N.  W.  Rep.  62;  Streeter  v.  Mar- 
shalltown,  123  Iowa  449;  Durham  v. 
Bolivar,  106  Mo.  App.  601. 

OUaetioni  Which  Oonld  Hot  B«  Taktii 
on  the  trial  may  be  taken  in  the  appel- 
late court.  Farlow  v.  (^mp  Point,  186 
111.  256. 

Jnriidietional  Quaitions  may  be  raised. 
South  Bend  v.  Turner,  156  Ind.  418. 

FnndamMital  Errors  Soviowablo.  —  See 
San  Antonio  v,  Talerico,  (Tex.  1904)  81 
S.  W.  Rep.  5 1 8. 

Bofeets  of  Petition  Cnrod  by  Yordiet  and 


neighborhood  where  the  accident  hap-    Judgment.  —  See  Gerber  v.  Kansas  City, 


pened,"  is  defective  in  not  referring  ex- 
pressly to  time  in  regard  to  the  acci- 
dent, and  in  not  including  the  element 
of  sufficient  time  to  enable  the  officers 
fay    ordinary    diligence   to    remedy   the 


105  Mo.  App.  Z91 ;  Doherty  v.  Kansas 
City,  105  Mo.  App.  173;  (jallamore  tr. 
Oljrmpia,  34  Wash.  379. 

978.     1.    See    generally    RoweU    v. 
Crothers,    75    Conn.    124;    Van    Camp 
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978,  iBsUMtioBB.  —  See  notes  2,  3. 

979,  See  note  1. 

3.  Iiynries  from  VniaanoM  Calcnlated  to  Frighton  Sotim 
or  Injure  Trayelen.  —  See  note  3. 


Hardware,  etc.  Go.  v.  O'Brien,  28  Ind. 
App.  152;  Reusch  v.  Licking  Rolling 
Mill  Co.,  (Ky.  1904)  80  S.  W.  Rep. 
1 1 68. 

Sitflcltnt  Allegmtioii.  —  An  allegation 
that  the  defendant  negligently,  wrong- 
fully, and  recklessly  left  his  horse  in 
a  public  street  insecurely  fastened, 
knowing  that  the  horse  was  of  wild  and 
▼icious  disposition,  is  a  sufficient  state- 
ment to  apprise  the  defendant  of  the 
claimed  negligence.  Sinsbaugti  v. 
Brown,  126  Mich.  538. 

97§.  2.  Svldenoe  Bufleitst  for  Inttrue- 
Uon. —  See  Collard  v.  Beach,  81  N.  Y. 
App.  Div.  582;  Conway  v.  Brooklyn 
Heights  R.  Co.,  82  N.  Y.  App.  Div.  516. 

8.  Elenz  v.  Conrad,  123  Iowa  522; 
IfcGee  V.  West,  (Tex.  Gv.  App.  1900) 
57  S.  W.  Rep.  928. 


•79.  1.  See  Neal  v.  Rendall,  98 
Me.  69;  Vonderhorst  Brewing  Co.  v. 
Amrhine,  98  Md.  406. 

VagUgenoe  of  Befendaat — lBTasioA«f 
ProiinM  of  Jury.  —  See  Cohn  v.  Palmer, 
78  N.  Y^  App.  Div.  506. 

8.  HoiMt  Frightened  ty  ItmMt.  — In 
an  action  for  damages  caused  by  the 
frightening  of  horses  by  stones,  a  peti- 
tion which  was  silent  as  to  the  length  of 
time  the  stones  had  been  permitted  to 
remain  in  the  highway,  and  which  failed 
to  describe  the  stones  or  show  that 
they  would  naturally  tend  to  frighten 
horses,  or  were  placed  in  a  manner  cal- 
culated to  do  so,  and  which  was  silent 
as  to  the  gentleness  of  the  horses  and 
the  care  with  which  they  were  driven, 
was  held  to  be  defective.  Rome  v.  Snd- 
deth,  116  Ga.  649. 


STRIKES  AND  BOYCOTTS. 


983.    L  Keqitibitb  Allsoationb  of  Inbicticsnt — 2.  Intention 
to  Intimidate.  —  See  note  i . 

n.   IHJUVOTIOVS  AGAIH ST  STBIKE8  AND  BOTCOTT8  —  1.   In 

Ckneral.  —  See  note  6. 
983.    2.  Bill  or  Complaint  —  a.  In  General.  —  See  note  i. 
985,    m.  Contempt.  —  See  note  2. 


992.  1.  People  v.McFarlin,  (County 
Ct.)  43  Misc.  (N.  Y.)  591. 

6.  Illinois.  —  Beaton  v.  Tarrant,  loa 
III.  App.  124;  Cbristensen  r.  Kellogg 
Switchboard,  etc.,  Co.,  no  III.  App.  6i. 

Michigan.  —  Beck  v.  Railway  Team- 
sters'    Protective     Union,     ii8     Mich. 

497. 

New  Jersey.  —  Jersey  City  Printing 
Co.  V.  Cassidy,  63  N.  J.  Eq.  759 ;  Martin 
V.  McFall,  65  N.  J.  Eq.  91 ;  Atkins  v. 
W.  A.  Fletcher  Co.,  65  N.  J.  Eq.  658. 

New  York.  —  Beattie  v.  Callanan,  67 
N.  Y.  App.  Div.  14,  82  N.  Y.  App.  Div. 
7 ;  W.  P.  Davis  Mach.  Co.  v.  Robinson, 
(Supm.  Ct.  Spec.  T.)  41  Misc.  (N.  Y.) 

329. 

Pennsylvania.  —  Flaccus  v.  Smith,  199 
Pa.  St.  128;  Erdman  v.  Mitchell,  207 
Pa.  St.  79. 

United  States.  — Otis  Steel  Co.  v. 
Local  Union  No.  218,  no  Fed.  Rep. 
698;  Southern  R.  Co.  v.  Machinists' 
Local  Union,  No.  14,  in  Fed.  Rep.  49; 
Allis-Chalmers  Co.  v.  Reliable  Lodge, 
III  Fed.  Rep.  264;  Union  Pac.  R.  Co. 
V.  Ruef,  120  Fed.  Rep.  102;  Wabash  R. 
Co.  V.  Hannahan,  121  Fed.  Rep.  563. 

Iignnetion  to  Bettrain  Interferenoe 
with  Pertoni  Seeking  Employment.  — 
In  Jersey  City  Printing  Co.  v.  Cassidy,- 
63  N.  J.  Eq.  759,  it  was  held  that,  with- 
out any  regard  to  the  rights  and  rem- 
edies which  the  molested  workman  may 
have,  an  injunction  will  lie  at  the  suit 


of  the  employer  to  protect  his  enjoyment 
of  the  free  and  natural  condition  of  the 
labor  market.  Compare  National  Protec- 
tive Assoc.  V.  Cumming,  170  N.  Y.  315, 
holding  that  where  a  labor  union  re- 
fuses to  permit  its  own  men  to  work 
with  members  of  a  rival  organization, 
orders  a  general  strike,  and  thereby 
secures  the  discharge  of  such  rival 
workmen,  an  injunction  will  not  lie, 
provided  no  force  is  employed  and  no 
unlawful  act  is  committed. 

Bemedy  under  Criminal  Laws.  —  In 
Underhill  v.  Murphy,  (Ky.  1904)  78  S. 
W.  Rep.  482,  it  was  held  that  an  in- 
junction to  protect  the  plaintiff's  prop- 
erty from  strikes  and  to  prevent  vio- 
lence and  intimidation  towards  his  em- 
ployees could  not  be  denied  by  reason 
of  the  fact  that  the  commonwealth  might 
also  maintain  proceedings  to  bind  the 
defendants  to  keep  the  peace.  See  also 
Allis-Chalmers  Co.  v.  Reliable  Lodge, 
III  Fed.  Rep.  264;  Union  Pac.  R.  Co. 
V.  Ruef,  120  Fed.  Rep.  102. 

A  Boycott,  as  generally  understood,  is 
held  to  be  an  unlawful  conspiracy,  and 
subject  to  restraint  by  a  court  of  equity. 
Gray  v.  Building  Trades  Council,  91 
Minn.  171. 

993.  1.  Atkins  v.  W.  A.  Fletcher 
Co.,  6s  N.  J.  Eq.  658. 

9S5.  2.  U.  S.  V.  Weber,  114  Fed. 
Rep.  950.  See  also  In  re  Reese,  (C.  C. 
A.)  107  Fed.  Rep.  94a. 
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•86.    I  OoirxT's  CovTBOL  oteb  PLEAnnres,  avd  Powzb  to 
Stbiob  Ovt  —  1.  In  OeneraL  —  See  note  i. 

987,  Vnder  Ood«.  —  See  note  2. 

988.  2.  When  Motion  to  Strike  Proper  Remedy.  —  See  notes 

3,4- 


986.  1.  Alaska.  ^JAitchtil  v.  Ga- 
len, I  Alaska  339. 

Arkansas.  —  Cleveland  v.  Cazort, 
(Ark.  1904)  83  S.  W.  Rep.  316. 

Iowa.  —  McKee  v,  Illinois  Cent.  R. 
Co.,  131  Iowa  550. 

Nebraska.  —  Reed  v.  Reed,  (Neb. 
1904)  98  N,  W.  Rep.  73. 

New  Jersey.  —  Camden  v.  Greenwald, 
66  N.  J.  L.  186. 

New  York.  —  Schroeder  v.  Young,  49 
N.  Y.  App.  Div.  640;  Robertson  v. 
Rockland  Cemetery  Imp.  Co.,  54  N.  Y. 
App.  Div.  191 ;  Philippines  Co.  v.  Kim- 
ball, 57  N.  Y.  App.  Div.  19;  Staten 
Island  Midland  R.  Co.  v.  Hinchcliffe, 
(Supm.  Ct.  Spec.  T.)  34  Misc.  (N.  Y.) 
49;  Zimmerman  v.  Meyrowitz,  (Supm. 
Ct.  Spec.  T.)  34  Misc.  (N.  Y.)  307; 
Cruikshank  v.  Press  Pub.  Co.,  (Supm. 
Ct  Spec.  T.)  32  Misc.  (N.  Y.)  152. 

Ohio.  —  Wachs  v.  Gawne,  11  Ohio 
Dec  222;  Block  v.  Standard  Distilling, 
etc.,  Co.,  10  Ohio  Dec.  409. 

Oregon.  —  Capital  Lumbering  Co.  v. 
Learned,  36  Oregon  544. 

United  States.  —  Peacock  v.  U.  S., 
(C.  C.  A.)  125  Fed.  Rep.  583. 

The  Court  of  Its  Own  Motion  may  order 
objectionable  matter  to  be  stricken  out. 
Williams  v.  Burkheimer,  11  Ohio  Dec 
136.  See  also  Rabenstein  v.  Chicago 
Cottage  Organ  Co.,  xi  Ohio  Dec.  22. 

Powor  to  Strlko  If  Inheront  in  the  Court 
in  order  to  expedite  its  business  and 
for  the  reduction  to  singleness  and  cer- 
tainty of  the  issues  to  be  tried.  Raben- 
stein V.  Chicago  Cottage  Organ  Co.,  11 
Ohio  Dec.  22. 

Whon  Motion  Should  Be  Denied.  —  Mo* 
tions  to  strike  are  not  encouraged  or 
granted  save  on  grievance  shown. 
Tradesmen's  Nat  Bank  v.  U.  S.  Trust 
Co.,  49  N.  Y.  App.  Div.  362 ;  Steiffel  v. 
Tolhurst  (Supm.  Ct  Spec.  T.)  32  Misc. 
(N.  Y.)  469 ;  Stokes  v.  Star  Co.,  69  N. 
y.  App,  Div.   21;   Howard  v.  Mobile 


Co.,  75  N.  Y.  App.  Div.  23;  Rockwell 
V.  Day,  84  N.  Y.  App.  Div.  437 ;  Vogt  v. 
Vogt,  86  N.  Y.  App.  Div.  437. 

Allegations  should  not  be  stricken  out 
if  their  only  fault  is  the  pleading  of 
evidence.  Vogt  v.  Vogt,  86  N.  Y.  App. 
Div.  437;  Tradesmen's  Nat.  Bank  v. 
U.  S.  Trust  Co.,  49  N.  Y.  App.  Div. 
362. 

When  the  cause  of  action  as  a  whole 
is  clearly  set  out  so  that  the  defendant 
is  apprised  of  the  charge,  and  the  alle- 
gations objected  to  are  so  interwoven 
with  pertinent  allegations  that  to  strike 
them  out  would  in  a  measure  weaken 
the  force  of  the  facts  which  the  pleader 
is  endeavoring  to  state,  the  motion  to 
strike  should  not  be  granted.  Gowans 
V.  Jobbins,  90  N.  Y.  App.  Div.  429. 
See  also  Porter  v.  Allen,  8  Idaho  358. 

Motion  by  One  of  Several  Defendanti.  — 
A  motion  by  one  defendant  to  strike 
out  of  the  complaint  certain  matters 
not  essential  to  an  adequate  statement 
of  the  cause  of  action  as  against  the 
maker  of  the  motion,  but  which  are 
a  material  part  of  the  cause  of  ac- 
tion against  the  other  defendants,  will 
be  denied.  Brown  v.  Fish,  76  N.  Y. 
App.  Div;  329. 

9§7.  8.  Saalfieldv.  Cutting,  (Supm. 
Ct.  App.  T.)  49  N.  Y.  App.  Div.  640. 
See  also  Millar  v.  Salt  Springs  Nat 
Bank,  46  N.  Y.  App.  Div.  633. 

9§§.  8.  Brooks  v.  Continental  Ins. 
Co.,  125  Ala.  615;  Troy  Fertilizer  Co. 
V.  State,  134  Ala.  333 ;  Fox  v.  Rogers, 
6  Idaho  710;  Ferguson  v.  Western 
Union  Tel.  Co.,  64  N.  J.  L.  222 ;  Ordi- 
nary V.  Barnes,  67  N.  J.  L.  80 ;  Minnud 
V.  Philadelphia,  etc.,  R.  Co.,  68  N.  J.  L. 
432;  Coddington  v.  Union  Trust  Co., 
(Supm.  Ct  Spec  T.)  36  Misc.  (N.  Y.) 
396;  Kidder  County  v.  Foye,  10  N. 
Dak.  424;  Williams  v.  Burkheimer,  11 
Ohio  Dec  136. 

After  Amendment  on  Bemnrrer.  —  The 
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989.  In  Code  ftatai.  —  See  note  8. 

990.  See  note  2. 

991.  m.  Tims  of  Motihg  —  1.  Time  Limited  by  Statute.  — 
See  note  2. 

2.  Waiyer  by  Pleading  Over.  —  See  note  3. 
999.    y.  BsQiriBiTES  of  Motiov  —  1.  Speoiflcatioii  of  Oroimds. 
—  See  note  2. 

YL  HoTioi  OF  MoTiov  —  Bight  to  VotiM.  —  See  note  4. 


appropriate  remedy  where  an  amended 
petition  does  not  differ  In  substance  or 
effect  from  the  original  petition,  which 
has  been  held  bad  on  demurrer,  is  by 
a  motion  to  strike.  Coltmibia  Sav., 
etc.,  Assoc.  V.  Gause,  (Wyo.  1904)  78 
Pac.  Rep.  708. 

Where  Katerial  Kattcr  Is  Jollied  with 
Immaterial  matter,  a  motion  to  strike 
is  proper.  Crossen  v.  Grandy,  42  Ore- 
gon 282. 

Veoeasity  for  Szojiption.  —  There  is  no 
prejudicial  error  in  striking  out  parts 
of  an  answer  although  the  objection 
thereto  should  have  been  raised  by  de- 
murrer, when.no  complaint  is  made  as 
to  the  matter  of  raising  the  objection. 
Mcintosh  v.'Coulthard,  (Iowa  1902)  88 
N.  W.  Rep.  1069. 

98§.  4.  Brooks  v.  Continental  Ins.  Co., 
125  Ala.  615  ;  Karter  v.  Fields,  130  Ala. 
430;  Troy  Fertilizer  Co.  v.  State,  134 
Ala.  333 ;  Dalton  V,  Bunn,  137  Ala.  175 ; 
Genau  v.  Abbott,  (Neb.  1903)  93  N.  W. 
Rep.  942 ;  Bloomfield  v.  New  York,  etc., 
Telephone  Co.,  68  N.  J.  L.  207;  Levy 
V,  Metropolitan  St,  R.  Co.,  (N.  Y.  City 
Ct.  Gen.  T.)  34  Misc.  (N.  Y.)  220; 
John  Church  Co.  v,  Parkinson,  86  N. 
Y.  App.  Div.  163 ;  McKnight  v,  Dudley, 
103  Fed.  Rep.  918. 


the  various  disputes  of  many  persons 
through  a  number  of  years,  in  rela- 
tion thereto,  such  allegations  may  be 
stricken  out  as  irrelevant.  Brown  v. 
Fish,  (Supm.  Ct  Spec.  T.)  37  Misc. 
(N.  Y.)  367. 

090.  8.  Defoeti  in  Toiifioation  con- 
stitute grounds  for  a  motion  to  strike 
out.  Butterfield  v.  Graves,  138  Cal.  155. 
See  also  Hearst  v.  Hart,  128  Cal.  327. 

After  Bomnrrer  and  Leave  to  Amend.  ^ 
A  motion  to  strike  out,  instead  of  a 
demurrer,  is  the  proper  remedy  where, 
after  a  demurrer  to  the  petition  is  sus- 
tained with  leave  to  amend,  the  plain- 
tiff, instead  of  amending,  files  a  petition 
setting  up  an  entirely  different  cause  of 
action.  Williams  v,  Williams,  115  Iowa 
520. 

Argnmontativenaii.  —  The  remedy  fof 
argumentative  pleading  is  by  motion, 
and  not  by  demurrer.  Missouri  Pac.  R. 
Co.  V.  Hemingway,  63  Neb.  610. 

Prolixity.  —  Wl^ere  a  pleading  is  tm- 
necessarily  prolix,  the  improper  matter 
should  be  expunged  by  motion  to  strike. 
Parsons  v,  McDonald,  88  N.  Y.  App. 
Div.  552.  See  also  Dalton  v.  Bunn, 
137  Ala.  175. 

Ml.  8.  See  generally  Green  v. 
Hambrick,    118    Ga.    569;    Wilgus    v. 


A  DemviTor  Whioh  Is  Good  Only  as  to  Wilkinson,  50  N.  Y.  App.  Div.  i ;  Len- 

Cortain  Paragraphs  of  a  defense  cannot  hardt  v,  French,  (S.  Car.  1904)  47  S.  £. 

be  sustained  under  the  South  Carolina  Rep.  382. 

practice.     The  remedy  is  by  motion  to  S.  The   Bight   to  Koto  to  Btrlko  an 

strike.    Lawson  v.  Gee,  57  S.  Car.  502.  Amondod  Answer  is  not  waived  by  a  de- 

Whero  the  Objoetionablo  Matter  Oootti-  murrer  to  the  original  answer.     Wis- 


tntoo  the  Entire  Defense  except  a  small 
part  of  it  which  if  left  alone  could  be 
to  no  purpose  whatever,  the  remedy  is 
by  demurrer  and  not  by  motion  to 
strike.  Cardeza  v,  Osbom,  (Supm.  Ct. 
Spec.  T.)  32  Misc.  (N.  Y.)  46.  See 
also  Wcntzel  r.  Zinn,  10  Ohio  Dec.  97 ; 
Louisville,  etc.,  R.  Co.  v.  Quick,  125 
Aln.  553. 

099.  8.  Motion  to  Strike  Out  Irrelo- 
Tant  Matter.  —  Where  a  complaint  in 
ejectment  consists  mainly  of  allegations 
of  fact  giving  a  history  of  the  title  and 


consin  Lumber  Co.  9.  Greene,  etc..  Tele- 
phone Co.,  (Iowa  1904)  10 1  N.  W.  Rep. 

74*. 

993.  S.  Elder  v.  Johnson,  115  Ga. 
691;  Keaimes  v.  Durst,  no  Iowa  114; 
Seaton  v.  Grimm,  no  Iowa  145;  An- 
derson V,  Stapel,  80  Mo.  App.  115; 
Johnson  v.  Brice,  (Tenn.  1904)  83  S. 
W.  Rep.  791. 

4.  Hearing  of  Motion  on  Bnbioqaent  Date. 
—  Notice  of  a  motion  to  strike  out  and 
for  a  hearing  on  a  given  date  is  suffi- 
cient for  a  hearing  on  any  date  there- 
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994.  DL  PuABives  SuBnaviVT  to  Obbbb  SiBixnie  Omr  — 

Motion  Sagardod  u  Demurrer.  —  See  note  I. 

Z.  Appeals  — 1.  From  Order  ^Oyermling  Motion.  —  See 
note  3. 

995.  2.  From  Order  Oranting  Kotion.  —  See  note  i. 


after,  provided  it  is  called  up  at  the 
first  opportunity,  and  at  a  time  when 
opposing  counsel  is  present  and  can  be 
heard.  Kipp  v.  Silverman,  35  Mont. 
396. 

994.  1.  Standing  on  What  Ii  Left  of 
Pleading.  —  Where  a  motion  to  strike 
out  is  sustained  the  defendant  may  pre- 
serve his  exception  by  a  bill  and  stand 
on  what  is  left  of  his  answer  without 
filing  an  amendment.  Munford  v.  Keet, 
1 54  Mo.  37.  See  also  Lennpx  v.  Van- 
dalia  Coal  Co.,  1 58  Mo.  473 ;  Plefka  v. 
Knapp-Stout,  etc.,  Co.,   166  Mo.  7. 

Fiiliire  to  Amend  After  Motion  Sue- 
tained.  —  Where  the  defendant  has  the 
right  to  amend,  but  neither  announces 
a  desire  or  intention  to  do  so  nor  asks 
leave  to  amend  within  the  time  given 
by  statute,  an  objection  to  the  judgment 
because  it  was  rendered  on  the  same 
day  when  the  motion  was  sustained  can- 
not be  heard  for  the  first  time  on  ap- 
peal.    Chase  v,  Wright,   116  Iowa  555. 

8.  Alabama.  —  Lister  v,  Vowell,  122 
Ala.  264;  Reese  v.  Fuller,  132  Ala.  282; 
Montgomery  St.  R.  Co.  v.  Mason,  133 
Ala.    508;    Marx   v*  Miller,    134    Ala. 

347. 

California,  —  Higgins  r.  San  Diego 
Sav.  Bank,  129  Cal.  184. 

Colorado.  —  Flint  v.  Hubbard,  16 
Colo.  App.  464. 

Illinois.  —  Deane  v.  John  A.  Tolman 
Co.,  83  111.  App.  486. 

Indiana.  —  Coddington  v.  Canaday, 
157  Ind.  243 ;  Chicago,  etc.,  R.  Co.  v. 
Woodard,  159  Ind.  541 ;  Home  Ins.  Co. 
r.  Sylvester,  25  Ind.  App.  207 ;  Brown  v. 
Langner,  25  Ind.  App.  538;  McCardle 
V.  Aultman  Co.,  31  Ind.  App.  63;  Con- 
ner V.  Andrews  Land,  etc.,  Co.,  162  Ind. 

338. 

Iowa.  —  Allen  v.  Davenport,  115  Iowa 
20;  Garvik  v.  Burlington,  etc.,  R.  Co., 
(Iowa  1904)  100  N.  W.  Rep.  498.  See 
also  Metzradt  v.  Modem  Brotherhood 
of  America,  112  Iowa  522. 

Kansas.  —  State  Bank  v.  Showers,  65 
Kan.  431 ;  Reagle  v.  Dennis,  8  Kan. 
App.  151. 

Kentucky.  —  Illinois  Cent.  R.  Co.  v. 
Whittakcr,  (Ky.  1900)  57  S.  W.  Rep. 
465. 


Missouri.  —  Dwyer  v.  Rohan,  99  Mo. 
App.  120. 

New  K<?rib.  —  Waltham  Mfg.  Co.  v. 
Brady,  67  N.  Y.  App.  Div.  102. 

yirginia,  —  Chesapeake,  etc,  R.  Co. 
V.  Riton,  99  Va.  18. 

IVashington.  —  Waldron  v.  Canadian 
Pac.  R.  Co.,  22  Wash.  253;  State  v. 
Lorenz,  22  Wash.  289;  Tyler  v.  North 
American  Transp.,  etc.,  Co.,  24  Wash. 
252;  Rattelmiller  v.  Stone,  28  Wash. 
104. 

In  Hew  York,  under  recent  decisions, 
the  denial  of  a  motion  to  strike 
out  scandalous  matter  is  appealable. 
Stokes  V.  Leary,  54  N.  Y.  App.  Div. 
631. 

When  Matter  Materially  AffMta  Inter- 
eet  of  Other  Party. —  In  Atchison,  etc., 
R.  Co.  tf.  Marks,  ix  Okla.  82,  it  was 
held  that  the  refusal  to  strike  out  im- 
material matter  or  surplusage  in  a 
pleading  is  harmless  error  unless  it  is 
apparent  that  the  matter  which  the 
court  refused  to  strike  materially  affects 
the  interest  of  the  other  party. 

99ft.  1.  Troy  Fertilizer  Co.  v.  Sute, 
Z34  Ala.  333;  Wolf  V.  Santa  Qara 
County,  143  Cal.  333;  Mast  v.  Wells, 
no  Iowa  128;  Hansen  v.  St.  Paul  Gas- 
light Co.,  82  Minn.  84;  Murray  v. 
Haldom,  25  Mont.  218;  Fromme  o. 
Schwoerer,  (N.  Y.  City  Ct.  Gen.  T.)  30 
Misc.  (N.  Y.)  825;  Kidder  County  v. 
Foye,  10  N.  Dak.  424;  Aransas  Pass 
Harbor  Co.  v.  Manning,  26  Tex.  Ov. 
App.  590. 

Striking  Out  Immaterial  Matter  is  not 
ground  for  appeal.  State  v.  Policemen's 
Pension  Fund,  (Wis.  1904)  98  N.  W. 
Rep.  954.  See  also  Williams  v.  Nine- 
mire,  23  Wash.  393,  wherein  it  was  held 
that  this  rule  applies  even  if  the  por- 
tions of  a  reply  thus  eliminated  are  in 
response  to  impertinent  matters  set  up 
in  the  answer.  And  see  Acme  Cycle 
Co.  V.  Qarke,  157  Ind.  271. 

Appeal  from  Final  Order.-*  In  Johnson 
V.  Battle,  120  Ga.  649,  it  was  held  that 
a  writ  of  error  would  not  lie  to  an 
order  striking  a  plea,  even  though  the 
effect  of  such  order  would  entitle  the 
plaintiff  to  a  judgment  or  verdict  as  a 
matter  of  course,  unless  there  has  been 
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99S,    3.  Eeoord  on  Appeal  —  PlMdlngi  Btrioktn  Ont.  —  See  note  2. 

Ord«r  Striking  Out  Portloiif  of  PlMdiag.  —  See  note  3. 


a  final  determinatioii  of  the  case  in  the 
court  below.  • 

When  Striking  Ont  If  Harmlen. — 
Striking  out  a  plea  is  harmless  where 
the  defendant  has  the  benefit  of  the 
eliminated  mattter  in  other  pleas. 
Meyer  Bros.  Drug  Co.  v.  Puckett,  139 
Ala.  331.  See  also  Randall  v.  Wads- 
worth,  130  Ala.  633;  Continental  F. 
Ins.  Co.  V.  Brooks,  131  Ala.  614. 

Pleas  Provable  vndor  General  Isiiio« — 
The  striking  out  of  special  pleas  as  to 
matter  which  may  be  proved  under  the 
general  issue  is  harmless.    Southern  R. 


quently  admitted,  the  error  in  striking 
out  a  portion  of  the  pleading  is  not 
prejudicial.  Taylor  v.  Ford,  131  Cal. 
440;  Guenther  v.  Taylor,  (Ky.  1901) 
63  S.  W.  Rep.  439.  See  also  Mershon 
V,  Bosley,  (Tex.  Civ.  App.  190 1)  62 
S.  W.  Rep.  799;  Boardman  v.  Hager, 
24  Wash.  487. 

Error  Hot  Cwod  by  Pomitiion  to  Amend. 
—  Error  in  striking  out  an  answer  as 
frivolous  is  not  cured  by  permission  to 
amend  the  answer.  Donovan  v.  Main, 
74  N.  Y.  App.  Div.  44. 

9M.  S.  Motion  to  Btriko  Not  Xntorod 


Co.  V.  Wilson,  138  Ala.  510;  Louisville,     of  Booord. — A  ruling  striking  out  certain 


etc.,  R.  Co.  V.  Smith,  (Ala.  1904)  37 
So.  Rep.  490;  Jones  v.  State,  153  Ind. 
440;  Dorman  v.  Sebree,  (Ky.  1899)  5^ 
S.  W.  Rep.  809;  Nowlin  v.  Hall,  (Tex. 
Civ.  App.  1903)  77  S.  W.  Rep.  419.  See 
also  Mershon  v.  Bosley,  (Tex.  Civ.  App. 
1 901)  62  S.  W.  Rep.  799. 

Error  Cured  by  Sabsoqnontly  Admitting 
Tostimony.  —  Where  evidence  in  sup- 
port of  Uie  matter  eliminated  is  subse-    633. 
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pleas  cannot  be  reviewed  on  appeal 
where  the  motion  does  not  appear  in 
the  record  except  in  the  judgment  entry 
in  the  cause.  Lynn  v.  Bean,  (Ala.  1904) 
37  So.  Rep.  SIS* 

8.  Balings  of  the  Court  on  Xotitoai  to 
StriJko  can  be  presented  for  review  on 
appeal   only   by   a   bill   of   exceptions.^ 
Randall     v.     Wadaworth,     130     Ala. 


SUBROGATION. 


997.     I  HAniB   OV   BvYOBOEKSVT  —  FMMdlagi    In   Iqvity.— 

See  note  i. 

n.  Pabtibs  —  iB  emend.  —  See  note  2. 
998.    ni  Bill  ok  Complaivt  —  1.  Oonend  BeqniiitM.  —  See 
note  2. 


997,  1.  Courti  of  Sqvity  Hato  Mf- 
laai  Jnriidletioii  in  the  matter  of  subro- 
gation, even  though  a  remedy  exists  at 
law.     Shirey  v.  Bicknell,  87  111.  App. 

Undflr  the  Ooda  subrogation  may  be 
enforced  on  the  principle  that  an  equi- 
table defense  may  be  pleaded  to  a  legal 
cause  of  action.  Potter  v,  Lohse,  (Mont. 
1904)  77  Pac.  Rep.  4x9. 

An  AetiOB  by  an  Bxeeutor  to  enforce 
rights  of  subrogation  should  be  brought 
in  the  chancery  court  rather  than  in 
probate  court. 

8.  Wilkins  v,  Gibson,  113  Ga.  31; 
Guill  V.  Corinth  Deposit  Bank,  (Ky. 
190a)  68  S.  W.  Rep.  870;  Schilb  v. 
Moon,  50  W.  Va.  47;  Gall  v.  Gall,  50 
W.  Va.  523. 

A  KortgagM  of  Chattolf  is  not  a  neces- 
sary party  in  an  action  by  the  mort- 
gagor against  a  purchaser  to  whom  the 
note  and  mortgage  have  been  assigned, 
and  who  has  thereby  been  subrogated 
by  operation  of  law  to  all  the  rights  of 


the  mortgagee.    Potter  v.  Lohse,  (Mont 
1904)  77  Pac.  Rep.  419* 

In  an  Aetion  by  a  Voimor  Partav  to 
be  subrogated  to  the  rights  of  a  cred- 
itor in  a  mortgage  given  by  a  copartner 
to  secure  a  firm  obligation  on  payment 
of  such  former  partner,  there  is  no 
necessity  for  joining  such  copartner  as 
a  party  plaintiff.  Schuyler  v.  Booth, 
(Supm.  Ct.  Spec.  T.)  37  Misc.  (N.  Y.) 

35* 

A  Mortgagoo  Who  Hat  Satiiflod  Eis 
Claim  of  fsoord  is  not  a  necessaiy  party. 
Boevink  v.  Christiaanse,  (Neb.  1903) 
95  N.  W.  Rep.  652. 

99§.  S.  Tait  v.  American  Freehold 
Land  Mortg.  (>>.,  132  Ala.  193;  Wilkins 
V.  Gibson,  113  Ga.  31;  Alvis  v.  Alvis, 
123  Iowa  546. 

The  Issue  of  Sahrogation  must  be 
pleaded.  Crebbin  v.  Moseley,  (Tex. 
Civ.  App.  1903)  74  S.  W.  Rep.  815. 

Every  Intondmont  is  to  be  made 
against  the  pleader.  Fidelity,  etc,  Co. 
V.  Jordan,  134  N.  Car.  236. 


SUBSCRIBING  PLEADINGS. 

1001.    in.  Bt  Whox  Subscbibsd.  —  See  note  4. 

1001«    4.  A    Complaint   Signod   and    petition  for  a  discovery  and  inspection 
8wom  to  by  the  Complainant's  Attorney    and  permission  to  make  copies  of  cer- 


is  sufficient  in  Missouri,  and  it  is  not 
requisite  that  the  subscriber  should  make 
the  additional  oath  that  he  is  the  com- 
plainant's attorney.  O'Brien  v.  Yare, 
88  Mo.  App.  489. 

Signatoro  by  Attorney  —  Toriiioation  by 
Puty.  —  In  Hallett  v.  American  Law 
Book  Co.,  (Supm.  Ct.  App.  T.)  40  Misc. 
(N.  Y.)  652,  it  was  held  that  where  a 


tain  manuscript  in  the  defendant's  pos- 
session was  signed  by  the  plaintiff's 
attorney  only,  the  omission  was  not  ma- 
terial where  the  petition  was  verified 
by  the  plaintiff. 

The  Signature  of  the  Orator'i  floUdter 
to  a  bill  to  foreclose  a  mortgage  is  a 
sufficient  signature.  Martin  v.  Palmer, 
72  Vt.  409. 


036 


I 


1003. 

note  I. 
1004. 

lOOff. 


SUBSCRIPTIONS. 

I  Pabtisi  —  1.  Plaintiff  —  a.  In   General.  —  See 

See  note  i. 

b.  Assignees.  —  See  note  2. 

2.  Defendant  —  Joinddr  of  BubMribtn.  —  See  note  2. 


1003.  1.    Heinrich  v,  Missouri,  etc., 
Coal  G>.,  102  Mo.  App.  229. 

1004.  1.    Hodges  V.  Nalty,zo4  Wis. 
464. 

8.  Mann  v.  O'Neil,  29  Wash.  115. 


lOM.  2.  Hodges  v.  Nalty,  104 
Wis.  464,  supporting  the  whole  text 
paragraph.  See  also  Kentucky  Live 
Stock  Breeder's  Assoc,  v.  Miller,  (Ky. 
1905)  84  S.  W.  Rep.  30  z. 


SUBSTITUTION  OF  ATTORNEYS. 

1013.    IL  Kaithse  07  SiTBBTiTirTiOK  —  1.  By  Consent  of  Attor- 
ney and  Client.  —  See  note  i. 

8.  On  Application  and  Order  of  Court  —  a.  In  Gen- 
eral. —  See  note  2. 

1013.    b.  Right  of  Client  to  Change  Attorney.  — 
See  note  i. 

PftTment  of  Pees  Earned.  —  See  notes  2,  3. 


1019.     1.  In   Oalifornln.  —  Gage  v. 

Atwater,  136  Cal.  170. 

In  Hew  York.  —  See  Schneible  v. 
Travelers'  Ins.  Co.,  (Supm.  Ct.  App. 
T.)  36  Misc.  (N.  Y.)  522. 

Oonient  of  Both  Attorney  and  Client 
Bnential. —  McMahon  v,  Snyder,  1x7 
Wis.  463. 

S.  Kagtitratee'  Conrti  in  New  York 
are  not  courts  of  record,  and,  while 
attorneys  must  be  recognized  there, 
there  is  no  provision  of  law  for  the 
substitution  of  attorneys.  People  v. 
Fuller,  (Supm.  Ct.  Spec.  T.)  15  N.  Y. 
Crim.  344. 

101 3.  1.  Bryant  V.Brooklyn  Heights 
R.  Co.,  64  N.  Y.  App.  Div.  542 ;  O'Sul- 
livan  V,  Metropolitan  St.  R.  Co.,  (Supm. 
Ct  Spec.  T.)  39  Misc.  (N.  Y.)  268; 
Schultheis  v,  Nash,  27  Wash.  250. 

Contraot  for  Contingent  Fee.  —  The 
right  of  a  client  to  change  her  counsel 
is  not  lost  by  reason  of  a  contract  be- 
tween them  for  a  contingent  fee.    Root 


V,  Mcllvaine,  (Ky.  1900)  56  S.  W.  Rep. 
498:  Joseph  V.  Lapp,  (Ky.  1904)  78  S. 
W.  Rep.  1 1 19. 

2.  Joseph  V.  Lapp,  (Ky.  1904)  78  S. 
W.  Rep.  1 1 19;  Bryant  v.  Brooklyn 
Heights  R.  Co.,  64  N.  Y.  App.  Div.  542 ; 
O'SuIlivan  v.  Metropolitan  St.  R.  (To., 
(Supm.  Ct.  Spec.  T.)  39  Misc.  (N.  Y.) 
268;  British  Empire  Tjrpesetting  Mach. 
Co.  r.  Spellissy,  83  N.  Y.  App.  Div. 
640 ;  Kane  v.  Rose,  87  N.  Y.  App.  Div. 
loi ;  Payette  r.  Willis,  23  Wash. 
299;  Schultheis  v,  Nash,  27  Wash. 
250. 

Where,  on  the  Blseolntlon  of  a  law  Firm, 
application  is  made  by  one  of  the  part- 
ners and  the  client  for  the  substitution 
of  such  partner  in  place  of  the  firm, 
the  rights  of  the  firm  attaching  at  the 
time  of  substitution  must  be  secured. 
Schneible  v.  Travelers*  Ins.  Co.,  (Supm. 
Ct.  App.  T.)  36  Misc.  (N.  Y.)  522. 

8.  Matter  of  Mitchell,  57  N.  Y.  App. 
Div.  22, 
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1014.  c.  Manner  of  Application.  —  See  note  i. 

d.  Notice  to  Attorney  of  Record.  —  See  note  2. 

1015.  g.  Order    of   Court  —  (i)    General  Rule  as  to 
Necessity,  —  See  note  2. 

(2)  Imposition  of  Terms.  —  See  note  4. 

1016.  (3)  Refer erue  to  Determine  Attorneys  Compensation. 
—  See  note  i. 

1017.  3.  Snbfltitution  on  Court's  Own  Kotion.  —  See  note  3. 

1018.  V.  HOTICB  TO  Appoikt  Avothbb  ATTOsnT  — 1.  In 
General.  —  See  note  2. 


1014.  1.  Schultheis  v.  Nash,  vj 
Wash,  aso,  qiioixng  ao  Encyc.  of  Pl. 
AND  Pr.   X014. 

9.  Vo  flpeeUl  Method  of  Votioo  is  re- 
quired. It  is  sufficient  if  reasonable 
notice  is  given  in  any  way.  Schultheis 
V.  Nash,  %^  Wash.  250. 

1015.  S.  When  Order  Can  Be  Xede. 
—  "  An  order  substituting  one  attorney 
for  another  is  merely  an  incident  in  the 
progress  of  a  cause,  and  no  such  order 
can  be  made  by  a  court  in  which  no 
cause  is  pending  to  which  such  order 
can  relate."  Matter  of  Krakauer,  (Sur- 
rogate Ct.)  33  Misc.  (N.  Y.)  674. 

4.  Matter  of  Mitchell,  57  N.  Y.  App. 
Div.  22  \  Bryant  v.  Brooklyn  Heights  R. 
Co.,  64  N.  Y.  App.  DiT.  543;  Schneible 
V,  Travelers'  Ins.  Co.,  (Supm.  Ct  App. 


T.)  36  Misc.  (N.  Y.)  52a;  British  Em- 
pire Typesetting  Mach.  Co.  v,  Spellissyi 
83  N.  Y.  App.  Div.  640 ;  Kane  v.  Rose, 
87  N.  Y.  App.  Div.  1 01. 

1016.  1.  Matter  of  Mitchell,  57  N. 
Y.  App.  Div.  22 ;  Yuengling  v.  Betz,  $8 
N.  Y.  App.  Div.  8;  Matter  of  Jerome 
Ave.,  58  N.  Y.  App.  Div.  459;  British 
Empire  Typesetting  Mach.  Co.  v.  Spel- 
lissy,  83  N.  Y.  App.  Div.  640;  Kane 
V,  Rose,  87  N.  Y.  App.  Div.  101. 

1017.  S.  Schultheis  v.  Nash,  27 
Wash.  355. 

1019.  8.  See  Agricultural  Ins,  Co. 
r.  Darrow,  70  N.  Y.  App.  Div.  413* 
holding,  however,  that  the  mere  filing 
or  delivery  of  his  report  by  the  referee 
during  the  inhibited  time  was  no  trans- 
gression of  the  spirit  of  the  statute. 


SUBSTITUTION    OF  PARTIES. 

1091.  IL  Bight  of  Substitutioh  —  1.  In  OenenL  —  See 
notes  2,  3. 

1033.  See  note  i. 

1034.  Stoto  or  Town.  —  See  note  2. 

BenofleUry.  —  See  note  3. 

10S5.     Holder  of  Les^al  Tltlo.  —  See  note  I. 

1 09G.  Aetioni  Belatiiig  to  Corporationt,  Partnenhipt,  and  yolontarf  Amo- 
dationi.  —  See  note  4. 

10S7.  3.  Where  Kelation  of  Prinoipal  and  Agent  Exists.  —  See 
note  2. 

1098.  4.  In  Actions  Belating  to  Estates  of  Deoedents.  —  See 
notes  I,  2. 

1091.    2.  Bight  of  Babftltntion  Goner-  AUowod.  —McLaughlin  v.  West  End  St. 

ally. —  Service     v.     Farmington     Sav.  R.  Co.^  186  Mass.  150. 

Bank,   62   Kan.  857 ;   Contoocook  Fire  Aotlon  Against  Defendant  tlnknown  to 

Precinct  v.  Hopkinton,  71   N.  H.  574;  Law. —  Where  an  action  has  been  com* 

State  V.  Ludwig,  106  Wis.  226;  Linden  mcnced    against    "the    estate    of    J./' 

Land  Co.  v.  Milwaukee  Electric  R.,  etc.,  being  a  defendant  unknown  to  the  law, 

Co.,  107  Wis.  493.  the  appearance  of  an  attorney  for  the 

3.  Reese   v.    Reaves,    131    Ala.    195;  so-called  "estate"  confers  no  jurisdic- 

Vinegar   Bend  Lumber  Co.  v.   Chicago  tion  on  the  court  to  amend  by  substi- 

Title,  etc.,  Co.,   131  Ala.  411;  Tillman  tuting    a    trustee    as    defendant.      Mc- 

V.  Banks,  116  Ga.  250;  Willis  v.  Burch,  Namara  v.  Vanderpoel,  (Supm.  Ct.  App. 

X16  Ga.  374.  T.)  88  N.  Y.  Supp.  145. 

Change  of  Sole  Plaintiff  Hot  Allowed.  —  Waiver  of  Error  by  Appearanoe.---  A 

'*  After    a    new    plaintiff    is    added    by  defendant  erroneously  substituted  waives 

amendment,  the  original  plaintiff  cannot  the  error  by  appearing  in  the  action, 

be  stricken  out  by  subsequent  amend-  Denver,   etc.,    R.    Co.   v.   Loveland,    16 

ment."    Brooks  v.  Collier,  3  Indian  Ter.  Colo.  App.  146. 

468.  1<MI4.    8.   Lake  Shore,  etc.,  R.  06. 

Original  Plaintiff  Lacking  Capacity  to  v,  Elyria,  69  Ohio  St.  4x4. 

Sne.  —  Where  an  action  is  begun  by  a  8.  Beneficiary  in  Place  of  VominalPlaia- 

foreign  trustee  in  a  jurisdiction  which  tiiCi  —  Hamburg  v.  Liverpool,  etc.,  Ins. 

denies  to  him  the  capacity  to  sue,  the  Co.,    42    Fla.   86 ;    Indian    River   State 

defect  cannot  be  cured  by  a  substitu-  Bank   v.    Hartford   F.    Ins.    Co.,    (Fla. 

tion  of  plaintiffs.     Iowa,  etc..  Land  Co.  1903)  35  So.  Rep.  228;  Hudson  v.  Bar- 

V.  Hoag,  (Cal.  1900)  62  Pac.  Rep.  189,  ratt,    62  Kan.    137.     But   such   substi- 

reversed  on  other  grounds  132  Cal.  627.  tution    is    not    allowed    in    an    action 

Where  an  Action  Is  a  Knllity,  because  of    tort.      Willis    v.    Burch,    xi6    Ga. 

commenced  in  the  name  of  a  deceased  374. 

person  as  plaintiff,  the  declaration  can-  1095.    1.  Holder  of  Legal  Title  la 

not  be  amended  by  substituting  the  ad-  Place  of  Equitable  Owner. —  Cowan    v. 

ministrator.      Karrick   v.   Wetmore,   22  Campbell,  131  Ala.  211;  Benson  v.  San 

App.  Cas.  (D.  C.)  487.  Diego,  100  Fed.  Rep.  158. 

ia39«    1.  Steinerv.  Stewart  134  Ala.  1026.    4.    Dwyer    Brick    Works    v. 

568;    Licausi   v,   Ashworth,   78   N.   Y.  Flanagan,  87  Mo.  App.  340. 

App.  Div.  486.     See  also  Zukowski  v.  KKiT.    8.    State  v,  Napton,  24  Mont. 

Armour,  107  111.  App.  66,1.  450. 

Contra— Snbstitntion  of  Sole  Defendant  IMS.    1.    Pngmire  v.  Diamond  Coal, 
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14MM.  7.  Wh«r«  InUreft  in  Aetion  Ii  Traatbmd  Pindiaf 
Suit  —  a.  Under  Codes  and  Practice  Acts  —  (i)  In  GemraL 
—  See  note  3. 

lOSl.    See  note  5. 

10S9.  (5)  Pendency  of  Action  at  Time  of  Assignmeni.  —  See 
note  3. 

loss,  iy)  Substitution  Optional  —  Discretion  of  Court.— 
See  notes  2,  3. 

10S4.    See  note  i. 

lOSO.  8.  On  Assignment  for  Creditors  or  Appointment  of 
Beoeiyer.  —  See  note  2. 

8.  Substitution  of  Assignee  in  Bankruptcy.  —  See  note  4. 

etCyCo.,  a6  Utah  IIS,  ^ttoft'n^  JO  Encyc.  tiff.     Bank  of  Commerce  v.  Timbrell, 

or  Pl.  and  Pa.  10J7,  loaS.  113  Iowa  713. 

lIKiS.    8.   Hook  V.  Garfield  Coal  Co.,  1031.    6.  ConTeyanoe  by  Deftndant  in 

iia  Iowa  aio;  Tecumseh  Nat.  Bank  v,  Voraoloanrt.  —  Where,   pending  an  ap- 

McGee,  61  Neb.  709 ;  Farrell  v.  Puthoff,  peal  from  a  decree  of  foreclosure,  the 

T3  Okla.  159;  Leman  v.  Baltimore,  etc.,  owner  of  the  land  conveyed  it  and  then 

R.  Co.,  ij8  Fed.  Rep.  191.  died,  his  grantee  was  held  to  be  prop- 

1099*    S.   California, —  Stufflebeem  eriy  substituted  as  defendant.     Fay  v. 

V.   Adelsbach,    135   Cal.   aai ;    Sheehan  Steubenrauch,  138  Cal.  656. 

V,  Osborne,  (Cal.   190a)   69  Pac  Rep.  1039.    8.  Cometion  of  Kiitaks  m  to 

84a;    Sears    v.    Ackerman,    138    Cal.  Proper  Plaintiff. —  Where  an  action  was 

583.  begun  in  the  name  of  the  payee  of  a 

Iowa,  —  Sample  v.   Rand,    11  a   Iowa  note,  through  the  ignorance  of  the  attor- 

616;   Kringle  v.   Rhomberg,    lao   Iowa  neys  of  the  fact  that  the  note  had  pre> 

47a;  Mayo  V,  Halley,  (Iowa  1904)  100  viously  been  transferred,  the  transferee 

N.  W.  Rep.  529.  was  substituted  as  plaintiff,  even  after 

Kansas, —  McKnight  v,  Bertram  Heat-  judgment.     Service  v.  Farmington  Sav. 

ing,  etc,  Co.,  6$  Kan.  859,  70  Pac  Rep.  Bank,  6a  Kan.  857- 

345.  1033,    8.  Sabotitiitioii  Optional  with 

Nebraska,  —  Schaberg  v.   McDonald,  Transforoo  of  Intoroit. —  Sykes  v.  Beck, 

60  Neb.  493;  McCuUough  v.  Dovey,  61  12  N.  Dak.  242. 

Neb.  675 ;  Parker  v,  Taylor,  (Neb.  190a)  S.  OontlanaBOO   of  Suit   in   Vamo  of 

91  N.  W.  Rep.  537.  Original   Plaintiff.  —  Douglas  v.  Muse^ 

N€w    York,  —  Baer    v,    McCullough,  62  Kan.  865,  61  Pac  Rep.  4x3;  Sigua 

176  N.  Y.  97;  Hawkins  v.  Mapes-Reeve  Iron  Co.  v.  Brown,  171  N.  Y.  488.  oMrm- 

Constr.  Co.,   178  N.  Y.  336;   Hunt  v,  ing  58  N.  Y.  App.  Div,  436;  Burton  v. 

Provident  Sav.  L.  Aasur.  Soc,  77  N.  Y.  Burton,  57  N.  Y.  App.  Div.  113. 

App.  Div.  338;  Perry  v.  Levenson,  8a  1034.    1.  DlMrotion  of  Court.  —  Fay 

N.  Y.  App.  Div.  94,  aBrmed  178  N.  Y.  v,  Steubenrauch,  138  Cal.  656;  Hale  v. 

559.  Shannon,  58  N.  Y.  App.  Div.  247. 

North  Dakota,  ^SjVtM  v.  Beck,   la  1036.    2.  Diiohargo   of   Aasigaoou  — 

N.  Dak.  a4a.  Where,   pending   an   action  by  an 


Ohio,  —  Standard    Bag,    etc,    Co,   v.  aignee  for  the  benefit  of  creditors,  the 

Oeveland,  25  Ohio  Cir.  Ct.  380.  assignee    sells    the    claim    and    is   dis- 

Oklahoma,  —  Anderson   v,   Ferguson,  charged,  the  name  of  the  assignor,  suing 

12  Okla.  307;  Bradford  v.  Brennan,  la  in  behalf  of  the  transferee,  may  be  sub- 

Okla.  333.  stituted  as  plaintiff.     Congress  Constr. 

IVashington.  —  Baker    v.    Northwest  Co.  v.  Farson,  etc.,  Co..  199  HI-  398. 

Bldg.,  etc.,  Co.,  33  Wash.  677.  ♦•   Bubititntion    Optional.  —  Griffin  v, 

Kistako  in  Adding  Initoad  of  Bnbsti*  Mutual  L.  Ins.  Co.,  119  Ga.  664. 

tatiag  Party.— A   motion   to  intervene.  Joinder    Instead    of    tabatltntioB. — 

by  one  who  haa  received  an  absolute  Where  the  defendant  was  adjudged  a 

aasignment  of  the  cause  of  action,  ia  bankrupt    pending    suit,    it    was    held 

properly  denied;  the  proper  motion  is  that   an    order   joining   his    trustee   in 

that  the  aaaignee  be  subatltuted  aa  plain-  bankruptcy  with   him  as  a  defendant, 
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1057.  18.  Where  Public  Qffioer  Ceaies  to  Hold  Office  Pending 
Soil  —  See  note  3. 

1058.  See  notes  i,  2. 

1059.  See  note  i. 

13.  Where  Hew  Tmstee,  Beceiver,  or  Penonal  Bepre- 
lentative  Is  Appointed.  —  See  note  3. 

14I40.  16.  In  Actions  By  and  Against  Corporations  —  a.  On 
Consolidation  or  Transfer  of  Property.  —  See  note  2. 

1041»    b.  On  Appointment  of  Receiver.  —  See  note  2. 

104S.    c.  On  Discharge  of  Receiver.  — See  note  i. 

1047.  17.  Substitution  by  Order  of  Interpleader.  -—  See  notes 
I,  2. 


instead  of  substituting  such  trustee, 
was  not  prejudicial.  Simon  v.  Moon^, 
2z  Ohio  Cifiw  Ct.  371,  12  Ohio  Qr.  Dec. 

73. 

1037.  8.  Suckers  Irrigation  Mill- 
ing, etc.,  Co.  V,  Farmers'  Independent 
Ditch  Co.,  31  Colo.  6a. 

Pablie  Administrator.  —  In  a  contest 
for  letters  of  administration,  a  public 
administrator  acts  in  his  own  interest, 
not  as  trustee  for  the  public.  His  res- 
ignation pending  an  appeal  abates  the 
proceeding,  and  his  successor  cannot 
be  substituted.  Matter  of  Lermond,  14 j 
Cal.  585. 

1<I38.  1.  Sheehan  v.  Osborne,  (Cal. 
190a)  69  Pac.  Rep.  84a. 

a.  Matter  of  Lermond,  14a  Cal.  585. 

1039.  1.  In  Hew  York  the  successor 
of  a  public  officer  cannot  be  substituted 
as  defendant  in  a  mandamus  proceed- 
ing brought  against  the  predecessor. 
People  V.  Lantry,  88  N.  Y.  App.  Div. 

583. 

Oontiniiing  Pnblie  Body.  —  A  proceed- 
ing for  mandamus  against  public  officers 
who  compose  a  continuing  body  does 
not  abate  by  the  expiration  of  their 
terms,  but  the  mandate  may  be  granted 
against  their  successors.  Utter  v, 
Franklin,  (Ariz.  1901)  64  Pac.  Rep. 
427 ;  dfihned  sub  nom.  Murphy  v.  Utter, 
186  U.  S.  95- 

t.   Rsh  tr.  Smith,  73  C6nn.  377. 

MM.  t.  Franklin  L.  Ins.  Co.  v. 
Hicktoil,  197  111.  117.  Compare  Sarti- 
son  9.  Baltimore,  etc,  R.  C6.,  103  111. 
App.  S07 ;  McLaughlin  tr.  West  End  St. 
R.  Co.,  186  Mass.  150;  Com.  tr.  Newton, 
186  Mass,  a86. 

1041«  t*  Ths  Appointment  of  an  An* 
eillaxy  BtMiTsr  for  a  foreign  corpora- 
tion win  not  prevent  the  continuance  in 


of  such  receiver.  Sigua  Iron  Co.  v. 
Brown,  171  N.  Y.  488,  (xfRrming  $8  N. 
Y.  App.  Diy.  436. 

1043.  1.  AveriU  v.  McCook,  86 
Mo.  App.  346. 

Sabftitation  Hot  Essential.— Where, 
pending  an  action  against  receivers  of 
a  railroad  corporation,  the  property  was 
sold  in  foredosure  and  the  receivers 
were  discharged,  it  was  held  that  a  sub- 
stitution of  the  purchaser  as  defendant 
was  unnecessary,  and  the  action  could 
be  continued  to  judgment  against  the 
receivers.    Baer  v.  McCullough,  176  N. 

Y.  97. 

1047.  1.  Sute  V.  District  Ct,  a8 
Mont  445;  Jaques  v.  Dawes,  (Neb. 
190a)  9a  N.  W.  Rep.  570;  Bacon  v. 
American  Surety  Co.,  53  N.  Y.  App.  Div. 
150;  Merchant  v.  Northwestern  Mut 
L.  Ins.  Co.,  57  N.  Y.  App.  Div.  375; 
Mason  v.  Rice,  85  N.  Y.  App.  Div. 
315 ;  Rasines  v,  Ives,  85  N.  Y.  App.  Div. 
483 ;  Kirsop  v.  Mutual  L.  Ins.  Co.,  87 
N.  Y.  App.  Div.  170;  Helene  v.  Com 
Exch.  Bank,  96  N.  Y.  App.  Div.  39a; 
Cohen  v.  Cohen,  (N.  Y.  City  Ct.  Gen. 
T.)  35  Misc.  (N.  Y.)  206;  Wells  v. 
Com  Exch.  Bank,  (Supm.  Ct  App.  T.) 
43  Misc.  (N.  Y.)  377 ;  Maynard  v.  Life 
Ins.  Co.,  13a  N.  Car.  711;  Barnes  v. 
Bamberger,   196  Pa.  St.  123. 

That  the  Defendant  Has  a  Oood  DtCmsa 
against  tha  claim  of  the  person  sought 
to  be  substituted  or  of  the  original 
plaintiff,  will  not  justify  a  denial  of 
the  motion,  where  such  defense  is  one 
which  the  defendant  is  at  liberty  to 
waive.  Grell  v.  Globe,  etc.,  F.  Ins.  Co., 
55  N.  Y.  App.  Div.  612;  Follett  Woo! 
Co.  V,  Albany  Terminal  Warehouae  Co., 
6x  N.  Y.  App.  Div.  296. 

Costs  Hot  AUowed  to  Diiolurfad  Do- 


the  name  of  the  corporation  of  an  action    fsndant.  —  See     Scharff     v.     Supreme 
instituted  hf  it  before  the  appointment     Lodge,  etc.,  96  N.  Y.  App.  Div.  63a. 
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1<NI8«    See  note  i. 

m.  QBJXGTIOVI  to  SvBITITITTIOV  —  la    6«unL  —  Sec 

note  4. 

14KIO.  IV.  How  SraiTiTUTiov  Is  BnaoTiD  — 1.  In  OontnL 
—  See  note  3. 

10S3.  8.  Time  Within  Which  Motion  May  Be  Made  — a.  In 
General.  —  See  notes  i>  2,  4. 


1047*  S.  Coleman  v.  Giambere,  127 
Ala.  6x5;  Northwestern  Mut.  L.  Ins. 
Co.  V.  Kidder,  i6a  Ind.  382;  Goodrich 
V.  Williamson,  10  Okla.  588. 

EqnitabU  Jnritdiotion  Haceiiary.  —  An 
order  of  interpleader  should  not  be 
granted  in  an  action  commenced  in  a 
court  having  no  equitable  jurisdiction, 
since  the  granting  of  the  order  would 
make  the  action  one  in  equity  and  so 
oust  the  court  of  jurisdiction.  Wells 
V.  Com  Exch.  Bank,  (Supm.  Ct.  App. 
T.)  43  Misc.  (N.  Y.)  377. 

1048*  1.  Fanning  v.  Supreme 
Council,  etc.,  6x  N.  Y.  App.  Div.  190; 
Hoffman  House  v,  Manhattan  Storage, 
etc,  Co.,  74  N.  Y.  App.  Div.  476 ;  Mas- 
ter V,  Bowery  Sav.  Bank,  (N.  Y.  City 
Ct.  Gen.  T.)  31  Misc.  (N.  Y.)  178; 
Goodrich  v.  Williamson,  xo  Okla. 
588. 

A  nataidaBt  Who  Hm  Inenmd  an  Indt- 
pandottt  IdabUitj  to  one  of  the  claim- 
.ants  cannot  obtain  interpleader.  North- 
western Mut.  L.  Ins.  Co.  V.  Kidder,  i6a 
Ind.  382. 

4.  Comrey  v.  East  Union  Tp.,  20a  Pa. 
St.  442* 

Intwplatdw  —  Sight  to  IntoNit. —  In 
New  York  a  defenaant  will  not  be  dis- 
charged from  liability  by  an  order  of 
interpleader,  on  depositing  the  princi- 
pal of  the  disputed  fund,  where  one 
of  the  claimants,   if  successful,  would 


substitution  of  parties  plaintiff,  the  de- 
f^dant  waives  his  right  to  review  the 
substitution.  The  proper  remedy  is 
error,  not  appeal.  Lake  Shore,  etc.,  R. 
Co.  V,  Elyria,  69  Ohio  St.  4x4. 

Codofendants'  Bights.  —  Advantage  of 
irregularity  in  the  substitution  of  a 
party  defendant  cani\ot  be  taken  by  his 
codefendants  unless  their  substantial 
rights  are  prejudiced.  Buckers  Irriga- 
tion Milling,  etc.,  Co.  v.  Farmers'  In- 
dependent Ditch  Co.,  3x  Colo.  62. 

Impaiment  of  Vow  Party's  Bights.  — 
A  motion  to  substitute  a  new  party  de- 
fendant should  be  denied  where  it  is 
not  clear  that  his  rights  can  be  fully 
protected  at  the  stage  which  the  action 
has  reached.  Hochman  v.  Hauptman, 
76  N.  Y.  App.  Div.  72. 

14lftO.  8.  WaiTor  of  Formal  Ordor.— 
Where  the  guardian  of  infant  plaintiffs 
resigns,  and  his  successor  files  copies 
of  the  papers  showing  the  resignation 
and  his  own  appointment,  and  gives  a 
new  bond  which  is  duly  approved,  and 
the  action  proceeds  to  judgment,  the 
judgment  is  not  void,  although  the  bet- 
ter practice  would  have  been  to  obtain 
an  order  substituting  the  new  guardian. 
McVaw  V.  Shelby,  75  S.  W.  Rep.  227, 
2$  Ky.  L.  Rep.  309. 

An  Amendment  of  the  Complaint  is  not 
necessary.  Fish  v.  Smith,  73  Conn.   377. 

1059.     1.   OxeaUr   Liberality   After 


be  entitled  to  interest  also.    In  such  case    Joinder  of  Issne.  —  Substitution    of   par- 


the  claimant  should  be  made  a  party 
defendant.  Helene  v.  Com  Exch.  Bank, 
96  N.  Y.  App.  Div.  392. 

Waiver  of  O^eetions.  —  Although  the 
court  may  have  erred  in  allowing  an 
amendment  which  makes  a  complete 
change  of  parties  plaintiff,  the  defendant 
loses  his  right  to  object  by  failing  to 
object  to  the  amendment  when  allowed. 
Norcross  Butter,  etc.,  Mfg.  Co.  v.  Sum- 
merour,  XX4  Ga.  X56.  Contra,  under  a 
Statute  maldng  an  order  of  substitution 
mandatory  under  certain  conditions, 
Coleman  v.  Chambers,  127  Ala.  615. 

Appeal  or  Error.  —  In  Ohio,  by  ap- 
pealing  from  a  decree  made   after  a 


ties  may  be  had  with  greater  liberality 
after  the  defendant  has  appeared  and 
the  pleadings  are  filed  than  before  proc- 
ess has  been  served  or  there  is  any 
record  of  the  case  to  guide  the  court. 
Frank  v.  Union  Cent.  L.  Ins.  Co.,  130 
Fed.  Rep.  224. 

2.  Morton  v.  Supreme  Council,  etc., 
ICO  Mo.  App.  76;  Tilley  v.  Beverwyck 
Towing  Co.,  (N.  Y.  City  Ct  Gen.  T.) 
33  Misc.  (N.  Y.)  380.  Contra,  Service 
V.  Farmington  Sav.  Bank,  62  Kan.  857, 
where  a  substitution  of  plaintiffs  wss 
allowed  after  judgment  in  foreclosure. 

4.  Laohee  in  Applioation.  —  Hale  v. 
Shannon,  58  N.  Y.  App.  DiT.  247. 
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1<MSS,    b.  Substitution  by  Order  of  Interpleader.  — 

See  note  I. 

1<MI4.  4.  Hotioe  of  Kotion  —  a.  In  General.  —  See 
note  2. 

1038.  6.  Ayerments  of  Kotion  Papers  —  Hearing  of  Applioa- 
tion  —  b.  Motion  for  Substitution  by  Order  of  Inter- 
pleader. —  See  notes  i,  2. 

1061.  YL  Effeot  07  SVBSTiTUTiov  —  1.  In  OeneraL  — See 
note  I. 

1068.  S.  Amendment  of  pleadings  —  Supplemental  Pleadings. 
—  See  notes  i ,  2. 

3.  On  Sights  of  Original  Party.  —  See  note  3. 

106S.    9.  BfEoet  on  Bonds —  Belease  of  Sureties.  —  See  note  i. 


1M3*  1.  In  Miasonri  interpleader 
may  be  made  by  answer.  Atkinson  v. 
Carter,  loi  Mo.  App.  477. 

lOM.  8.  Betts  V.  De  Selding,  81 
N.  Y.  App.  Div.  161 ;  Comrey  v.  East 
Union  Tp.,  aoa  Pa.  St  44a;  Frank  v. 


Eibot  on  Burden  of  Proot  —  A  new  de- 
fendant, brought  in  by  an  order  of  in- 
terpleader, must  sustain  the  burden  of 
proof.  Maynard  v.  Life  Ins.  Co.,  13J 
N.  Car.  71 X. 

1063,     1.  Warren    v.    Robison,    as 


Union  Cent.  L.  Ins.  Co.,  130  Fed.  Rep.     Utah  205,  quoting  ao  Encyc.  of  Pl.  and 

Pr.  106X-X063. 

Snpplomontal  needing!  Beqnired.  —  In 
fVashtngton  an  assignee  pendente  lite 
will  not  be  substituted  without  supple- 


224. 

IMS.    1.    Helene    v.    Com    Exch. 
Bank,  96  N.  Y.  App.  Div.  39a. 

Third  Pnrty  Xna t  Be  Capable  of  Inter- 


pleading. —  An    order    of    interpleader  mental  pleadings,  unless  such  pleadings 

will   not  be   g^ranted  unless  the  party  are  waived  by  the  other  parties  to  the 

sought   to   be   substituted   is  in   exist-  action.    Powell  v.  Nolan,  27  Wash.  318, 

ence     and     capable     of    interpleading.  345. 


Northwestern  Mut.  L.  Ins.  Co.  v.  Kid- 
der, 1 6a  Ind.  382. 


2.    Interpleader.  —  Where  a  new  de- 
fendant has  been  substituted  by  an  or- 


Payment  into  Oonrt  Is  Vet  Beeentlal  der  of  interpleader,  the  proper  practice 
to  the  granting  of  an  order  of  inter-  is  for  the  plaintiff  to  serve  a  supple- 
pleader.    Barnes  v.  Bamberger,  196  Pa.     mental  complaint  showing  his  right  as 


St.  123, 

8.  Northwestern  Mut.  L.  Ins.  Co.  v. 
Kidder,  162  Ind.  382 ;  Merchants.  North- 
western Mut.  L.  Ins.  Co.,  57  N.  Y.  App. 
Div*  375 ;  Hinsdale  v.  Bankers'  L.  Ins. 
Co.,  72  N.  Y.  App.  Div.  180;  Chapuis 


against  the  substituted  defendant. 
Sayer  v,  Beirne,  78  N.  Y.  App.  Div. 
491. 

8.  Baker  v.  Northwest  Bldg.,  etc.,  Co., 
33  Wash.  677. 

Writ  of  Error.  —  One  who  has  acqui- 


V.  long,  77  N.  Y.  App.  Div.  272;  Cohen     esced    in    a    substitution    of    another 


V,  Cohen,  (N.  Y.  City  Ct.  Gen.  T.)  35 
Misc.  (N.  Y.)  206. 
€kK>d  Defense  Ban  Interpleader.  —  A  de- 


party  for  himself  before  final  judgmei.t, 
which  judgment  does  not  affect  him, 
cannot  maintain  a  writ  of  error.    Ham- 


fendant  who  swears  that  he  has  a  good  burg  v.  Liverpool,  etc.,  Ins.  Co.,  42  Fla. 

defense  upon  the  merits  cannot  obtain  86. 

an  order  substituting  another  defendant  lOM.    1.   Appeal   Bond.  —  In  deny- 

for  himself.    Harvey  v.  Rajmor,  (N.  Y.  ing  a  motion  to  substitute  new  plaintiffs 


City  Ct.  Gen.  T.)  32  Misc.  (N.  Y.)  639. 

1001  •    1.  Bight   to   Continnanoe.  — 

On  substituting  a  new  defendant,  it  is 

the  duty  of  the  court,  without  formal 


(appellants)  pending  appeal,  the  court 
said :  "  The  appeal  cannot  be  prose- 
cuted by  these  applicants  under  the 
former  bond  given  by  the  plaintiff,  since 


application,  to  continue  the  suit  in  order  it  is  conditioned  only  to  pay  costs 
to  afford  to  the  new  defendant  a  rea-  and  damages  that  may  be  awarded 
sonable  time  to  answer  and  to  procure     against    the    plaintiff    himself    on    the 


witnesses.    Denver,  etc,  R.  Q>.  v.  Love- 
land,  16  Colo.  App.  146. 


appeal."     Hight  v.   Batley,   3«  Wash. 
167. 
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loss.  10.  On  Jurisdiction  of  Federal  Court.  —  [Where  a 
receiver  sues  a  citizen  of  another  state  in  the  federal  court,  and 
his  appointment  as  receiver  and  authority  to  prosecute  the  suit 
are  annulled  by  a  state  court,  a  citizen  of  the  forum  appointed 
in  his  place  cannot  continue  the  action.'^] 

[10^7.  On  Jurisdiction  of  State  Court  in  Attachment.  — 
Where  jurisdiction  of  a  foreign  corporation  has  been  obtained  by 
attachment  and  a  general  appearance  by  the  defendant,  and  the 
attachment  has  been  dissolved  by  a  bond  running  to  the  plain- 
tiff, the  jurisdiction  will  not  be  affected  by  a  substitution  of  a 
new  plaintiff.'*] 

1066.  11.  On  Statute  of  Limitations.  —  See  note  i. 

1067.  TIL  BSYIEW  OF  OSDEB  — 4.  Appeal  — In  OenmL  — 
See  note  4. 

1068.    VIIL  Stostitutiov  oh  Appsal.  —  See  note  4. 


lOM.  8a.  Hubert  v.  New  Orleans, 
(C.  C.  A.)   130  Fed.  Rep.  21. 

%b.  Campbell,  etc.,  Co.  v,  Barr  Pump- 
ing Engine  Co.,  183  Mass.  304. 

1066.  1.  Haldeman  v,  Schuh,  109 
111.  App.  259;  Service  v.  Farmington 
Sav.  Bank,  62  Kan.  857;  McFaul  v. 
Haley,  166  Mo.  56;  Tecumseh  Nat.  Bank 
V.  McGee,  61  Neb.  709 ;  Leman  v.  Bal- 
timore, etc.,  R.  Co.,  128  Fed.  Rep.  191. 

New  Defendant.  —  In  Massachusetts, 
the  substitution  of  a  new  defendant* 
without  change  in  the  character  of  the 
cause  of  action,  will  not  enable  the  new 
party  to  plead  the  statute.  McLaughlin 
V.  West  End  St.  R.  Co.,  x86  Mass.  150. 

Sabetitutioii  of  Consolidated  GorporatioiL 
as  Defendant.  —  Where  an  action  has 
been  begun  against  a  life  insurance 
company  within  the  time  limited  in  the 
policy,  and  the  defendant  afterward 
consolidates  with  another  company,  the 
consolidated  company  may  be  substi- 
tuted as  defendant  and  the  action  con- 
tinued against  it,  even  though,  at  the 
time  of  the  substitution,  the  period 
fixed  in  the  policy  for  beginning  an 
action  has  expired.  Franklin  L.  Ins. 
Co.  V.  Hickson,  197  111.  X17. 

Amendment  Chan|rfng  Character  in 
Which  Defendant  Ii  Sued.  —  In  an  action 
begun  against  the  defendant  "  as  trus- 
tee, etc.,"  the  court  allowed  an  amend- 
ment striking  out  the  words  "  as  trus- 
tee, etc.,"  although  a  new  action  against 
the  defendant  individually  would  be 
barred  by  the  statute  of  limitations. 
Boyd  V,  U.  S.  Mortgage,  etc.,  Co.,  84 


N.  Y.  App.  Div.  466.  See  also  Boyd  v. 
U.  S.  Mortgage,  etc.,  Co.,  94  N.  Y.  App. 
Div.  413. 

1067.  4.  In  Gonaecticut  a  defendant 
against  whose  objection  an  order  is 
made  substituting  a  new  plaintiff  is  en- 
titled to  the  allowance  of  a  proper  bill 
of  exceptions.    Fish  v.  Smith,  73  Conn. 

377. 

In  Montana  certiorari  will  not  lie  to 
review  the  granting  of  an  order  of  in- 
terpleader, since  the  order  is  review- 
able on  appeal  from  the  final  judgment. 
State  V.  District  Ct.,  28  Mont  445. 

In  Hew  York  an  order  denying  sub- 
stitution, not  in  the  exercise  of  the 
court's  discretion,  but  because  of  a 
mistaken  opinion  that  the  applicant  has 
no  right  to  the  cause  of  action,  is  re- 
viewable. Fitzpatrick  v.  Moses,  34  N. 
Y.  App.  Div.  243. 

In  Vtah  an  order  denying  substitu- 
tion has  been  held  to  be  reviewable  on 
appeal.  Pugmire  v.  Diamond  Coal,  etc., 
Co.,  26  Utah  1x5. 

1068.  4.  Hight  v.  Batley,  32  Wash. 
167,  citing  20  En  CYC.  of  Pl.  and  Pa. 
1068. 

In  California  it  has  been  held  that 
the  proper  practice  in  most  cases  is  to 
obtain  the  order  of  substitution  in  the 
trial  court,  and  then  apply  to  the  appel- 
late court  for  like  substitution  upon 
presentation  of  the  order;  and  that,  if 
the  substitution  is  obtained  first  in  the 
appellate  court,  it  should  also  be  made 
in  the  trial  court.  Fay  v.  Steubenraach, 
138  Cal.  656. 


944 


SUMMARY  PROCEEDINGS. 


1074.    n.  OsvBEAL  PBnroiPLES  —  2.  How  Statutes  Construed 

—  Btriet  Conttnietion.  —  See  note  3. 

1078.    17.  JvBiSBiOTiov.  —  See  notes  3,  4. 
1080.    V.  Pabtibs  — 1.  PlaintiA  —  ^1.  Persons  to  Whom 
Remedy  Expressly  Given.  —  See  note  i. 

b.  Personal  Representatives.  —  See  note  4. 

1083.  TI.  IToTiOB  — 1.  In  Civil  Cases  — a.  Necessity  For 

—  (i)   Where  Provided  by  Statute.  —  See  notes  5,  6. 

1084.  c.  Notice  Serving  as  Declaration  or  Complaint 

—  (i)  Necessary  Averments.  —  See  note  2. 

1091.    Tni.  Tbial  —  2.  Bight  to  Jury  Trial  —  See  note  i. 

1006.  IX.  JvDexsHT  ahb  Bboobo  — 2.  In  Criminal  Cases  — 
b.  Record  — (2)  What  It  Must  Shaw  —  {y)  jviidietioB.  —  See 
note  4. 

(e)  Beteriptioii  of  Offnse.  —  See  note  5* 


1074.  S.  Whitaker  v.  Bliss,  23  R- 
I.  313.  See  also  Murray  v.  Evans,  25 
Tex.  Civ.  App.  331. 

1078.  a.  See  People  v.  Van  Ber- 
gen, (Snpm.  Ct.  Spec.  T.)  40  Misc. 
(N.  Y.)   139. 


numbered  cause,"  signed  and  filed  by 
the  defendant,  waives  such  notice;  and 
the  date  of  such  acceptance  rather  than 
the  date  of  its  filing  controls  in  deter- 
mining the  lapse  of  time  between  ac- 
ceptance   and    judgment.      Murray    v. 


4.    After  Due  BiMharge  of  aa  AiiigBse  "^vans,  25  Tex.  Civ.  App.  331. 


for  benefit  of  creditors,  and  the  appoint- 
ment of  another  assignee,  the  court  has 
no  jurisdiction,  under  Rev.  Stat.  Mo. 
(1899),  S  356,  to  render  a  summary 
judgment  against  such  assignee  for  fail- 
ure to  comply  with  a  demand  for  the 
payment  of  a  dividend  on  an  allowed 
claim.  Universal  Lock,  etc.,  Co.  v. 
Blake,  84  Mo.  App.  478. 

lOSO.  1.  Haygood  v.  Haden,  119 
Ga.  463. 

4.  Sunmary  Bamady  Agalnat  Attorney. 
—  In  New  York  a  successor  in  interest 
of  a  client  may  maintain  a  summary 
proceeding  to  compel  payment  over  by 
the  attorney  of  money  received  by  him 
during  the  existence  of  the  relation  of 
attorney  and  client.  Matter  of  Red- 
mond, 54  N.  Y.  App.  Div.  454. 

1089.  5.  People  v.  Van  Bergen, 
(Supm.  Ct.  Spec.  T.)  40  Misc.  (N.  Y.) 

139. 

Waiver  of  Citation  and  Votioa.  —  While 
a  waiver  of  citation  alone  will  not  op- 
erate as  a  waiver  of  the  statutory  no- 
tice, an  instrument  in  form  "  I  hereby 
waive  the  issuance  of  a  citation  and 
accept  service  in  the  above-styled  and 


e.  Thompson  v.  Amett,  64  S.  W.  Rep. 
73  5>  23  Ky.  L.  Rep.  1082. 
1084.    H.  Tlmo  and  Plaoe  of  Motion. 

—  Tench  v.  Gray,  loa  Va.  215,  holding 
that  "  the  names  of  the  parties,  the 
amount  for  which  judgment  will  be 
asked,  and  the  time  and  place  at  which 
the  motion  will  be  made  must  be  stated 
in  clear  and  unmistakable  terms,"  and 
further  that  under  a  statute  requiring 
fifteen  days'  notice,  a  notice  for  the 
iirst  day  of  the  term  was  not  sufficient 
where  it  was  given  less  than  fifteen 
days  before  the  day  set  for  the  term 
to  begin,  though  in  fact  the  court  did 
not  open  until  fifteen  days  after  the 
service  of  the  notice  had  elapsed. 

1091.  1.  Whitaker  v.  Bliss.  23  R. 
I.  313,  decided  under  a  statute  allowing 
a  jury  trial,  if  claimed  within  six  hours 
after  decision  is  made,  in  summary 
proceedings  for  the  possession  of  a 
tenement  held  at  will  or  by  sufferance. 

1006*  4.  Overend  v.  Superior  Ct, 
131  Cal.  280. 

6.  Overend  v.  Superior  Ct.,  131  CaL 
280;  Asbury  Park  v,  Layton,  69  N.  J. 
L.  559. 
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SUMMONS  AND  PROCESS. 

1 101.    L  DxrariTZOV  An  ITATirati  —  Ptoom.  —  See  note  i. 

1 199.     famnmu.  —  See  note  2. 

IIOS.    n.  IssvAHOB  — 1.  In  General  —  ttgning,  iMJiBf,  ud  jh^ 
liTcrlng.  —  See  note  7. 

I  lOS.    2.  Authority  to  Itfne.  —  See  note  2. 
1110.    6.  Tilling  BUnki.  —  See  note  2. 
nil.    7.  Iwuing  to  Other  Oonnties.  —  See  note  3. 

I I  IS,     Cam  Mut  Oom«  WltUa  ttotvte.  —  See  note  I. 

1118.    m.  FoBM,  C0VTBVT8,  AVD  SirmoiivoT  —  4.  Seal  and 
Signature  —  ^.  Signature.  —  See  note  5. 

1101.     1.  Neal-Millard  Co.  V.  Owens,  1111.    S.    Wood   v.    Carter,    (Neb. 

115  Ga.  959  iquoHng  20  Encyc.  of  Pl.  1903)    93   N.   W.   Rep.   158;   Sicver  v, 

AND  Pa.  iioi];  Wren  v.  Johnson,  62  S.  Union  Pac.  R.  Co.,  (Neb.  1903)  93  N. 

Car.  533.  W.  Rep.  943. 

1109*    t.  Under  the  Cede  a  summons  When  •&  Astioa  Is  Bightly  Broiifht  in 

has  been  held  not  to  be  process,  but  Any  Court  in  any  county  in  the  state, 

merely  a  notice  given  by  the  plaintiff's  a  summons  therein  may  be  issued  to 

attorney  to  the  defendant  that  proceed-  and  served  in  any  other  county  although 

ings  have  been  instituted,  and  that  judg-  there  be  but  a  single  defendant  to  the 

ment  therein  will  be  taken  against  him  suit.     Nebraska  Mut.  Hail  Ins.  Co.  v. 

if  he  fails  to  answer.    Piano  Mfg.  Co.  Meyers,  66  Neb.  657. 

V.   Kaufert,  86  Minn.   13;   Wagnitz  v.  1113.     1.    Stewart  v.  Rosengren,  66 

Ritter,  31  Wash.  343.  Neb.  445 ;  Siever  v.  Union  Pac.  R.  Co., 

1103.    7.  DaUTaryforSenriM.  —  The  (Neb.  1903)  93  N.  W.  Rep*  943. 

word  ''issued"  imports  the  idea  of  de-  1119*    S.    Xaadatory    ProTiaton.  — 

livery  to  an  officer  for  service.    Heman  Robinson  v.   Horton,   (Tex.   Civ.  App, 

V.  Larkin,  (Mo.  App.  1902)   70  S.  W.  1904)  81  S.  W.  Rep.  1044. 

Rep.  907.  Orffiaal   Vniignad.  —  Where  the  form 

IIM*    a.  Dt  Vaeto  Olerk.  —  Calvert,  of  process  atta<med  to  the  original  pe- 

etc,  R.  Co.  V.  Driskill,  30  Tex.   Civ.  tition  lacked  the  signature  of  the  clerk, 

App.  300.  but  the  process  attached  to  the  copy 

Writ  Inned  by  Judga  Told.  —  Under  served  was   duly  signed,  it  was  held 

the    Colorado    statute    permitting    the  that  the  defect  in  the  process  attached 

judges  of  the  County  Courts  to  appoint  to  the  original  petition  was  amendable, 

clerks  or  to  perform  the  duties  of  such  and  might  be  cured  by  the  derk  attach- 

clerks    themselves,   in   which    case    all  ing  his  signature  thereto  nunc  pro  fimc. 

processes  issued  from  said  courts  shall  be  Myers  v.  Griner,  120  Ga.  723. 

issued  by  and  in  the  name  of  the  judge  Oopy«  —  In    Hayashi    v.    Iwata,    14 

thereof,  after  a  judge  has  appointed  a  Hawaii  627,  it  was  held  (Frear,  C.  J., 

clerk,  he  alone  has  power  to  discharge  concurring  and  citing  20  Encyc.  of  Pl. 

the  clerical  duties  of  the  office,  and  a  and  Pr.  11x9,  note)  that  a  copy  of  a 

summons  issued  by  the  judge  is  void,  summons   served   on   a   garnishee   was 

McNevins  v.  McNevins,  28  Colo.  245.  fatally  defective  where  it  did  not  bear 

1110.    9.  enmmons  Bofort  Justice  of  the  seal  of  the  court  or  the  signature 

Paaoe  —  Filled  in  Presence  of  Justice,  of  the  clerk,  and  that  the  defect  was 

—  To    the    same    effect    as    People    v.  not  subject  to  amendment. 

Smith.  20  Johns.  (N.  Y.)  63,  cited  in  Amendment. —  The    omission    of   the 

the  ongin-^l  note,  see  Johnson  v,  Tur-  signature  of  the  clerk  from  a  summons 

nell,  Z13  Wis.  468.  otherwise  regular  does  not  render  the 
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iiao. 

1194. 

note  4. 
1137. 
1138. 

11 30. 
1131. 


8affl«iant  OompUuice.  —  See  note  I. 

d.  Notice  Signed  by  Party  or  Attorney.  —  See 
6.  Teste  —  Date  —  b.  Date.  —  See  note  i. 

Prima  Faoie  ETideneo  Only.  —  See  note  I. 

6.  Designation  of  Parties — a.  Necessity.  —  See  note  2. 

d.  Statutory  Provisions.  —  See  note  4. 

e.  Sufficient    Designation  —  (i)  Full  Christian 


Names  and  Surnames.  —  See  note  2. 


process  void,  and  the  defect  may  be 
corrected  by  amendment.  Aultman, 
etc.,  Machinery  Co.  v.  Wier,  67   Kan. 

674. 

1190.  1.  SnAdonoy  of  Signature  — 
Printed  Form,  —  Littleton  v.  Marshall, 
8  Ohio  Dec.  672. 

1134*  4.  A  Vonreiidont  Attorney 
entitled  to  practice  in  a  state  may  issue 
a  summons  without  the  state  and  name 
a  place  within  the  state  where  the  de- 
fendant shall  serve  his  answer.  Wag- 
nitz  V.  Ritter,  31  Wash.  343. 

1137.  1.  Rural  Press  Co.  v.  Chi- 
cago Electrotype,  etc.,  Co.,  107  III.  App. 
501. 

Anno  Domini.  —  A  summons  dated 
"  the    8th    day    of    February,    nineteen 

hundred  and ,  and  the  one  hundred 

and  twenty-sixth  year  of  the  independ- 
ence of  the  United  States  of  America  " 
is  sufficient.  Gilbert  v.  South  Carolina 
Interstate,  etc.  Exposition  Co.,  X13  Fed. 
Rep.  523. 

1138«  1.  Hibemia  Sav.,  etc.,  Soc. 
V,  Churchill,  128  Cal.  633. 

2.  DefSmdaAt  Hot  H amed.  —  A  writ  di- 
rected against  the  heirs  of  a  deceased 
person,  giving  no  names,  is  insufficient 
to  confer  jurisdiction  upon  which  a 
valid  judgment  can  be  rendered  in  per- 
sonam. Tremblay  v,  .£tna  L.  Ins.  Co., 
97  Me.  547. 

Judgment  for  Plaintiff  of  Bifferent  Kame. 
—  Where  a  declaration  was  in  the  name 
of  H.  S.  Warner,  as  plaintiff,  while  the 
process,  default,  and  judgment  were  in 
the  name  of  Harry  S.  Warner,  as  plain- 
tiff, the  defect  was  held  to  be  cured 
by  permitting  final  judgment  to  be  ren- 
dered without  moving  to  set  aside  the 
default.  Edwards  v.  Warner,  11 1  III. 
App.  32. 

Showing  Capacity  to  Be  Sned.  —  In 
Georgia  it  has  been  held  that  a  sum- 
mons which  named  as  defendant  "  Rich- 
ard Allen  Lodge,  No.  14,  Knights  of 
Pythias,"  was  fatally  defective  in  that 
it  failed  to  disclose  that  such  lodge  was 


either  a  corporation  or  a  partnership, 
and  therefore  subject  to  suit.  Wynn  v, 
Richard  Allen  Lodge  No.  14,  115  Ga. 
796.  But  see  Snyder  z/.  Philadelphia 
Co.,  54  W.  Va.  149,  wherein  it  was  held 
that  a  summons  setting  forth  the  full 
corporate  name  of  a  defendant  corpo- 
ration, without  reciting  that  it  is  a  cor- 
poration, is  sufficient.  See  also  Winner 
V,  Weems,  77  Miss.  662. 

Misnomer  erf  Plaintiff —  Amendment.  — 
An  error  in  the  name  of  the  plaintiff  in 
a  summons  may  be  corrected  by  amend- 
ment ex  parte.  Farrington  v.  Much- 
more,  52  N.  Y.  App.  Div.  247. 

In  an  Aotion  by  a  Partnerthip,  a  re- 
cital that  the  plaintiff  is  a  partnership 
formed  for  the  purpose  of  carrying  on 
trade  or  business  in  the  state  is  not 
required  in  the  summons.  Biddle  v. 
Spatz,    (Neb.    1901)    95    N.    W.    Rep. 

354. 

1130.  4.  Mandatory  Statute.— Dela- 
ware Western  Constr.  Co.  v.  Farmers*, 
etc.,  Nat  Bank,  (Tex.  Civ.  App.  1903) 
77  S.  W.  Rep.  628. 

Against  Beoedent  —  Service  upon  Execu- 
trix. —  Matter  of  Georgi,  (Surrogate 
Ct.)  35  Misc.  (N.  Y.)  685. 

1131*  8.  Abrahams  v.  Jacoby,  69 
N.  J.  L.  178. 

The  Omission  of  the  Chriitian  Hame 
of  a  defendant  in  a  summons  may  be 
cured  by  amendment.  Matter  of  Georgi, 
(Surrogate  Ct.)   35  Misc.  (N.  Y.)  685. 

Proceeding  Against  a  Corporation  by 
the  use  of  the  initial  letters  of  the  vari- 
ous words  constituting  its  corporate 
name  is  insufficient  to  confer  jurisdic- 
tion over  the  corporation.  Patton  v. 
Campbell,  74  S.  W.  Rep.  1092,  25  Ky. 
L.   Rep.   275. 

Full  Kame  at  Every  Beferenoe.  —  Where 
it  clearly  appears  from  the  citation  who 
the  parties  to  the  suit  are,  no  injury 
to  the  defendant  can  result  from  the 
failure  of  the  clerk  to  state  the  full 
name  of  the  defendant  each  time  there 
is  a  reference  thereto  in  the  citation. 
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1131. 

note  3. 

1133. 

113S. 

1136. 
note  2. 

1139. 

1143. 

VISIONS.  - 


(2)  Right    Party  Served  by  Incorrect  Name.  —  See 


\ 


3^  Mistake  —  Misspelling.  —  See  note  3. 
m  Representative  capacity.  —  See  note  i. 
(7)   Writ    Against    Principal   or   Corporation. 


—  See 


7.  Direction  to  Proper  Officer  —  Amendment.  —  See  note  i. 
9.  Ifature  or  Caiue  of  Action  —  b.  Statutory  Pro- 
See  note  i. 
8nAel«noj  of  Btatonont  nndor  Statntot.  —  See  note  2. 


Missouri,  etc.,  R.  Co.  v,  Bodie,  (Tex. 
Civ.  App.  1903)  74  S.  W.  Rep.  100. 

1131*  S.  See  Piano  Mfg.  Co.  v. 
Kaufext,  86  Minn.  13,  holding  that  a 
summons  is  not  void  if  it  clearly 
informs  the  defendant  that  it  is  in- 
tended for  him,  and  requires  him 
to  answer  the  complaint  of  the  plain- 
tiff, although  it  be  not  formally 
directed  to  him.  But  see  Neal- Millard 
Co.  V,  Owens,  115  Ga.  959,  holding  that 
where  a  defendant  is  served  with  pro- 
cess in  which  an  entirely  different  per- 
son is  named  as  defendant,  such  process 
is,  as  to  the  person  served  there- 
with, no  process  at  all;  and  the  name 
of  the  real  defendant  cannot,  by  amend- 


words  "  who  brings  this  action  for  and 
as  the  mother  and  next  friend  of  J.  D., 
a  minor."  Drew  v.  Famsworth,  186 
Mass.  365. 

1136.  2.  Butler  v.  Holmes,  29  Tex. 
Civ.   App.   48. 

11 39.  1.  Mandatory  Statute.  — Act 
Pa.  March  20,  1810,  9  2,  requiring  a 
justice  of  the  peace  to  direct  a  sum- 
mons to  the  constable  of  tcie  township, 
ward,  or  district  where  the  defendant 
usually  resides  or  can  be  found,  or  to 
the  next  constable  most  convenient  to 
the  defendant,  is  mandatory.  Chestnut 
St.  Nat.  Bank  v.  Howarth,  13  \ork  Leg. 
Rec.  (Pa.)  108. 

1143.    1.  A  Copy  of  the  Petition  Air 


ment  at  the  trial  term,  be  substituted    taohed  to  the  Citation  does  not  change 


for  the  person  named  in  the  process. 

In  New  York  it  is  held  that  where 
the  summons  issued  is  not  in  the  proper 
name  of  the  defendant,  and  it  is  not 
stated  that  the  name  is  a  fictitious  one, 
an  amendment  of  the  summons  cannot 
be  had,  where  the  defendant  does  not 
appear  either  personally  or  by  attorney. 
Stromberg  v,  Carnese,  (Supm.  Ct.  App. 
T.)  35  Misc.  (N.  Y.)  289. 

Where  Defendant  Movai  to  Set  Aside. — 
If,  upon  a  motion  to  set  aside  service 
on  the  ground  that  a  mistake  has  been 
made,  the  plaintiff,  by  opposing  it, 
claims  that  the  person  served  was  the 
one  desired  in  the  action,  then,  whether 
the  service  was  under  the  wrong  name 
or  not,  it  is  the  duty  of  the  court  to 
deny  the  motion.  Lederer  Amusement 
Co.  r.  Pollard,  71  N.  Y.  App.  Div.  35. 

1133,  8.  Great  Northern  Hotel  Co. 
V,  Farrand,  etc..  Organ  Co.,  90  111.  App. 
419,  in  which  case  the  abbreviation 
"Co."  was  written  "Cy.";  Holman  v. 
Goslin,  63  N.  Y.  App.  Div.  204. 

1135.  1.  ElEMt  of  OmiiiioB.  —  In  a 
Suit  Brought  for  a  Minor  the  writ  may 
be  amended  after  verdict,  by  inserting 
after    the    name    of   the    plaintifiE   the 


the  statutory  requirement  that  the  cita- 
tion should  contain  a  statement  of  the 
plaintiff's  demand.  Delaware  Western 
Constr.  Co.  v.  Farmers',  etc.,  Nat.  Bank, 
(Tex.  Civ.  App.  1903)  77  S.  W.  Rep. 
628. 

2.  Hatvre  of  Demand.  —  A  citation  in 
a  suit  for  taxes  under  the  Texas  statute 
stating  that  the  nature  of  the  demand 
is  "an  action  for  taxes  for  the  sum  of 
$1.72  for  the  year  1895  "  on  certain 
property,  describing  it,  does  not  give  a 
sufficient  statement  of  the  cause  of 
action  to  support  a  default  judgment 
Netzorg  v.  Green,  26  Tex.  Civ.  App. 
119. 

Sni&oient  Where  Hot  KiBleading.—  In 
Colorado  a  summons  technically  incor> 
rect  in  stating  the  cause  of  action  is  not 
invalid,  where  the  defendant  could  not 
have  been  misled.  Donald  v,  Bradt.  15 
Colo.  App.  414. 

Proseontioni  Before  Beoorden'  Courts.  — 
—  In  Louisiana  the  affidavits  on  which 
prosecutions  before  recorders'  courts 
are  based  are  sufficiently  formal  if  they 
fairly  acquaint  the  accused  with  the 
offense  charged.  State  v.  Marmouget, 
no  La.  191. 


948 


VoL  XX. 


SUMMONS  AND  PROCESS.     1144-1167 


1144.    c.  Particularity  of  Declaration  or  Complaint 

—  tauBflM  Vetd  Hot  Be  m  PartieiiUr  af  Deolaratlon  or  OomplAint.  —  See 

note  2. 
1146.    d.  Before  Justice  of  Peace.  — See  note  i. 

1148.     Conteiiiity  with  SUtute  Hoeesiary.  —  See  note  I. 

1 140.    10.  Relief   or  Amount  Demanded  nnder  Code.  —  See 
note  I. 

llffff.    11.  Indorsement  —  d.  Cause  of  Action  or  Amount 
Claimed  —  BHiMt  of  Boqniremont.  —  See  note  3. 

1156.    12.  Betnm  Day  —  a.  In  General.  —  See  note  3. 

1 159.    b.  Before  Justice  of  Peace  —  nodgnatioB  of  Hour.  — 
See  note  3. 

c.  Necessity  for  Designating  Return  Day  — 

(l)  In  General.  —  See  note  4. 

1169,    (4)  Sufficiency  of  Copy  Served.  —  See  note  2. 

11  OS.    d.  Returnable  to  Wrong  or  Impossible  Timb 
or  Term.  —  See  note  i. 

1167.  /  Sunday  or  Legal  Holiday.  — See  note  3. 


1144.  %.  McAnally  v.  Vickry, 
(Tex.  Qy.  App.  1904)  79  S.  W.  Rep. 

857. 

1146.  1.  Under  the  Georgia  Statate 
providing  that  a  justice  of  the  peace 
or  notary  public  issuing  a  summons 
shall  attach  a  copy  of  the  note,  account, 
or  cause  ol  action  sued  on  to  such 
summons  at  the  time  of  issuance,  it  is 
immaterial  whether  the  copy  of  the 
cause  of  action  sued  on  is  contained  in 
the  body  of  the  summons  or  attached  as 
an  exhibit  thereto.  Southern  R.  Co.  v, 
Collins,  118  Ga.  4x1. 

1149.  1.  See  Thomas  v,  Forsyth 
Chair  Co.,  1x9  Ga.  693. 

1149.  1.  VotiM  Worded  in  Altema- 
tive.  —  Under  Code  Civ.  Pro.  Cal.,  § 
407,  providing  that  a  summon "  shall 
contain  a  notice  that  unless  the  defend- 
ants appear  and  answer  "  the  plaintiff 
will  take  judgment  for  any  money  or 
damages  demanded  in  the  complaint  as 
arising  upon  contract,  or  will  apply  to 
the  court  for  any  other  relief  demanded 
in  the  complaint,"  a  summons  is  not 
insufficient  merely  because  the  notice 
in  it  is  not  worded  in  the  alternative. 
Granger  v.  Sherriff,  133  Cal.  416. 

IIM.  8.  Judgment  Voidable  Only. — 
Tootle  V,  Ellis,  63  Kan.  422;  Lawton 
V,  Nicholas,  12  Okla.  550. 

1166.  3.  Date  of  Servloe  Controlling. 
—  Where  a  statute  required  that  a  sum- 
mons should  be  returnable  not  more 
than  twelve  nor  less  than  six  days  from 
its  date,  it  was  held  that  the  date  re- 


ferred to  was  tfie  date  of  the  service, 
and  that  a  summons  served  on  Feb.  9 
requiring  the  defendant  to  appear  on 
Feb.  x8  was  good,  although  it  bore  the 
date  of  Feb.  2.  Morris  v.  Healy  Lum- 
ber Co.,  33  Wash.  45  X. 

1169.  8.  Winans  v.  Thorp,  87  III 
App.  297,  holding  that  %  justice's  sum- 
mons returnable  on  a  certain  day  at 
eight  o'clock  a.  m.  sufficiently  complies 
with  a  statute  requiring  the  justice  to 
specify  a  certain  hour,  which  shall  be 
between  the  hours  of  eight  o'clock  a.  m. 
and  four  o'clock  p.  m. 

4.  Denison  v.  Crafts,  74  Conn.  38; 
Davis  V.  Osbom,  156  Ind.  86;  New- 
combe  V.  Cohn,  (Supm.  Ct.  App.  T.) 
33  Misc.  (N.  Y.)  602. 

Where  Defendant  Hot  Pnifndioed. — A 
summons  made  returnable  more  than 
ten  days  from  the  date  of  its  issue  is 
not  for  this  reason  void,  where  the  an- 
swer day  is  fixed  in  the  summons  at 
twenty  days  after  the  return  day,  and 
a  judgment  rendered  thereon  is  not  void 
and  cannot,  for  such  irregularity,  be 
enjoined.    Lawton  v,  Nicholas,  12  Okla. 

550. 

1169.  2.  Servioe  of  Declaration.  ~ 
See  Patterson  v,  Yancey,  97  Mo.  App. 
681. 

1163.  1.  Mutual  Alliance  Tmst 
Co.  V,  Greenberger,  (Supm.  Ct.  App.  T.) 
86  N.  Y.  Supp.  729. 

1167.  3.  Amendment.  —  Lawrence 
Harbor  Colony  v.  American  Surety  Co.» 
70  N.  J.  L.  589. 
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1168.    k.  Computation  of  Time.  —  See  note  i. 

1 1 73^    13.  Place  of  Betnrn  ^  a.  In  General  —  DeftadMt  b 

SntiUed  to  HotiM.  —  See  note  3. 

1  ITS.    b.  Before  Justice  of  Peace.  —  See  note  i. 
117S.    e.  Sufficiency  OF  Designation  —  (1)  In  General. 

—  See  note  3. 

1 1 77.  14.  Copy  Served  —  Conformity  with    OriginaL  —  See 
note  4. 

1178.  IV.  Alias  AVB  Plvsixs  WBIT8  —  2.  Iiftoanee  in  General 

—  See  note  2. 

3.  Authority  to  Isiue  —  Order  of  Conrt.  —  See  notes 


3»4« 
1179. 

1180. 


HM6Mitj  ef  Bdtvrn  of  Prior  Writ.  —  See  note  I. 
Oontinnanoo  from  Torm  to  Tom.  —  See  note  3. 
Upon  Sotting  Aiido  Sorrioo.  —  See  note  I. 


1168*     1.    Goldman   v.    Teitlebaum, 
10  Pa.  Dist.  53. 
1 1 79.    8.  Botnm  to  Oonrt  Haying  Ho 

Sziftonoo. — In  Eggleston  v,  Wattawa,  117 
Iowa  676,  a  summons  stating  that  the 
complaint  would  be  filed  in  the  "  Dis- 
trict Court,"  when  there  was  in  fact 
no  such  court  then  in  existence,  was 
held  to  be  insufficient  to  give  jiirisdic- 
tion  to  the  Circuit  Court. 
1 1 73.    1.  Plaoo  to  Which  Jnitioo  Vay 


Hill  V.  Morgan,  (Idaho  1904)  76  Pac 
Rep.  323. 

4.  Rowland  v.  Towns,  lao  Go.  74. 

Appoaranoo  Termor  Lator. — It  is  within 
the  power  of  the  judge  at  the  appear- 
ance term  or  at  a  subsequent  term 
where  due  diligence  is  shown,  to  grant 
an  order  authorizing  new  process  to 
issue.  Rowland  v.  Towns,  120  Ga.  74; 
Cox  V.  Strickland,  120  Ga.  104. 

1179.    1.  Sooond  Svmmoni  Cannot  Bo 


Mako   Prooooi  'Sotnmablo.  —  A  justice    Iisnod  by  Joitioo.  —  Under  Comp.  Laws 


cannot  issue  a  summons  to  a  defend- 
ant to  appear  before  him  at  a  place 
without  his  own  district  Stanton-Bel- 
ment  Co.  v.  Case,  47  W.  Va.  779. 

Plaoo  of  Holding  Court.  —  In  Pennsyl- 
vania a  summons  stating  the  street  and 
number  of  the  justice's  office  is  suffi- 
cient although  it  does  not  state  the 
ward  in  which  such  office  is  located. 
Purnell  v.  McBreen,  9  Pa.  Dist.  232,  23 
Pa.  Co.  Ct.  442. 

1175.  8.  At  Chambori.  —  Where  a 
summons  is  made  returnable  before  the 
judge  at  chambers,  instead  of  before  the 
court  at  term,  the  defect  is  waived  by 
failing  to  move  to  transfer  the  case  to 
the  proper  docket.  Jones  v.  Madison 
County,  135  N.  Car.  218. 

1177.    4.    People  v.  Davis,  143  Cal. 

1 17§.  8.  Aftar  an  Amoadmont  to  tho 
Booord  whereby  certain  persons  origi- 
nally sued  as  individuals  are  made  co- 
defendants  as  executors  of  a  third  per- 


Mich.,  %  720,  it  is  not  essential  to  the 
jurisdiction  of  a  justice  of  the  peace 
to  issue  an  alias  summons  that  the 
officer's  return  should  state  that  he  had 
used  due  diligence  to  obtain  personal 
service,  and  that,  being  unable  to  find 
the  defendant,  he  had  left  a  copy  of  the 
summons  at  his  last  place  of'  abode. 
Brown  v.  Knop,  (Mich.  1904)  100  N.  W. 
Rep.  466. 

Aftor  a  Gonorai  Appoaraaoo  no  alias 
writ  can  issue.  Watson  v.  Nobleti;  65 
N.  J.  L.  506. 

8.  Wlion  tho  Doindant  Cannot  Bo  Voud, 
and  the  summons  has  been  duly  re- 
turned non  est  inventus  no  further  writs 
are  required  in  the  District  of  Coium- 
bia  in  order  to  keep  the  suit  alive  until 
he  can  be  found  and  served;  but  it  is 
otherwise  when  the  defendant  can  be 
found,  and  the  writ  can  actually  be 
served.  Parsons  v.  Hill,  15  App.  Cas. 
(D.  C)  532. 

1190.    1.  KoeoMity  of  Sotting  Aaido 


son,    such    executors    may    be   brought    First  Writ. —  Until  the  service  of  the 


into  court  by  an  alias  summons.    Pitts- 
burg V.  Eyth,  201  Pa.  St.  341. 

8.  Demand  Will  Bo  Presumed  in  the  ab- 
sence of  any  showing  to  the  contrary. 


first  writ  has  been  set  aside,  no  other 
writ  to  perform  the  same  service  can 
issue.  Whitman  v.  Sheets,  11  Ohio  Gr. 
Dec.  179,  20  Ohio  Cir.  Ct  i. 
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4.  Hatnre  and  Form  —  Pom  of  AUai.  —  See  note  4. 

TI.  ALTXSATipH  —  AxxvDMXVT.  —  See  note  3. 

yU  Objxctiovs  —  1.  When  Made  in   OeneraL  —  See 


1180. 
1189. 
118S. 

note  2. 

1 1 86.  2.  How  Hade  —  b.  Motion  to  Quash  or  Plea  in 
Abatement  —  Prt^tty  of  fioa  or  Motion.  —  See  note  2. 

1187.  See  note  2. 


1180.  4L  Veod  Hot  Bo  in  8omo  Loa- 
giiogo« — An  alias  writ  in  substantially 
the  same  form  as  the  original  is  not  de- 
fective although  it  is  not  in  the  same 
language.  Hill  v.  Morgan,  (Idaho 
1904)  76  Pac.  Rep.  333. 

1183.  8.  See  Denison  v.  Crafts,  74 
Conn.  38.  But  see  Wilson  v,  Fisk,  22 
R.  I.  100,  wherein  an  alteration  of  the 
return  day  was  held  to  have  been 
ratified. 

1183«  %  Artope  v.  Macon,  etc.,  R. 
Co.,  no  Ga.  346;  Mdghen  v.  WiUiams, 


50  W.  Va.  65 ;  Layton  v,  McConnell,  61 
N.  Y.  App.  Div.  447. 

1186.  S.  SnfloloBar  of  Ploa*- Oyer. 
—  See  Snyder  v.  Philadelphia  Co.,  54 
W.  Va.  149,  holding  that  a  plea  in 
abatement  cannot  be  filed  without  first 
making  the  writ  a  part  of  the  record 
by  demanding  oyer  thereof. 

1187.  2.  See  Nellis  v.  Rowles, 
(Supm.  Ct.  Spec.  T.)  41  Misc.  (N.  Y.) 
313,  holding  that  objection  to  the  lorm 
or  sufficiency  of  a  summons  cannot  be 
taken  by  answer. 
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1190.  I  BvvBAT  AS  Dibs  Hov  Juudiovs  — 1.  General  &«le 
u  to  Jndidal  Prooeedinge  —  a.  At  Common  Law.  —  See  note  2. 

1 191.  b.  Under  Statute.  —  See  note  2. 

1199.    2.  Judioial  Prooeedingi  Within  Eole  — a.  Service  OF 
Process.  —  See  note  2. 

b.  Hearing  or  Trial,  —  See  note  4. 

1195.  d.  Entering  Judgment  of  Record  on  Sunday. 

—  See  note  2. 

1194.    S.  Sxoeptions  to  Bnle  — f.  Receiving  Verdict.-— 
See  note  7. 

1196.  e.  Issuance  of  Criminal  Process.  —  See  note  i. 
/.  Writs  of  Attachment.  —  [In  a  sequestration 

suit  brought  on  Sunday,  under  the  Texas  statute,  the  required 
bond  must  be  filed  the  same  day."^] 

g.  Exercise  of  Powers  of  Magistrate  in  Crim- 
inal  Action.  —  See  note  5. 

1 197.  XL  Pbbvobmavcs  of  KnrisTSUAi  Acts  oh  Suvbat.  — 

See  notes  3,  4. 


1190.  t.  Scott  Shoe  Machineiy 
Co.  V.  Dancel,  63  N.  Y.  App.  Div.  17a ; 
People  V,  Walton,  (Supm.  Ct  Spec.  T.) 
35  Misc.  (N.  Y.)  320;  State  Bank  v. 
Spence,  (N.  Y.  City  Ct.  Gen.  T.)  37 
Misc.  (N.  Y.)  854. 

1191.  8.  StprtMiiUtlT»  Statntory 
ProTisioiii.  —  Code  Civ.  Pro.  N.  Y.,  S 
6,  does  not  permit  of  a  conviction  and 
commitment  on  Sunday  by  a  magistrate. 
People  V.  Walton,  (Supm.  Ct  Spec.  T.) 
35  Misc.  (N.  Y.)  320. 

1199.  8.  Valentine  v,  Roberts,  x 
Alaska  536,  quoting  20  Encyc.  op  Pl. 
AND  Pr.  1 192  and  holding  that  in  the 
case  at  bar  service  on  Sunday  was  void, 
there  being  no  emergency  or  order  of 
court  allowing  such  service. 

4. People  tf.  Walton,  (Supm.  Ct.  Spec. 
T.)  35  Misc.  (N.  Y.)  320. 

1193.  9.  TlM  Entry  Is  Void,  and 
leaves  the  decree  as  if  such  entry  had 
never  been  made.  Lee  v,  Willis,  99 
Va.  16. 

1194.  7.  Simmons  v.  State,  129 
Ala.  41 ;  State  v.  Atkinson,  104  La.  570. 

1199.  1.  Parish  v.  State,  130  Ala. 
92. 


iaardi  Wamnt.  —  State  v.  ConwcU, 
96  Me.  172. 

4bi.  Nickell  v.  Carter,  23  Tex.  Gv. 
App.  570,  wherein  it  was  said  that  the 
bond  being  an  essential  part  of  the  se- 
questration proceeding,  an  omission  to 
file  it  before  the  issuance  of  the  writ 
rendered  such  issuance  invalid,  and 
therefore  the  case  stood  as  an  ordinary 
suit  which  could  not  be  instituted  on 
Sunday. 

6.  The  Charter  of  Hew  Tork  City  author- 
izes magistrates  to  exercise  all  their 
ordinary  functions  on  Sunday.  People 
V.  New  York  State  Reformatory,  73  N. 
Y.  App.  Div.  174. 

1197.  8.  Valentine  v.  Roberts,  x 
Alaska  536  IqMOting  20  Encyc.  of  Pl. 
AND  Pr.  X197,  but  holding  that  service 
of  process  was  a  judicial  proceeding 
and  void  when  made  on  Sunday] ; 
State  V.  Conwell,  96  Me.  172;  Knox- 
ville  V,  Knoxville  Water  Co.,  107  Tenn. 

647. 
4.  Valentine   v.    Roberts,    i    Adaaka 

536;    Havens  v.   Stiles,   8   Idaho   250; 

State  V.  Ryan,  113  Iowa  536  Tall  three 

cases  quoting  20  Encyc.  op  Pl.  and  Pb. 
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1199.  m.  PBosECTTTioys  FOB  Violation  of  Suvdat  Laws — 
t.  Bequiiitet  of  Indictment,  Information,  or  Complaint  —  b.  Laying 
Venue.  —  See  note  i. 

1300.  c.  Charging  Offense  — (2)  Charging  Offense  in 
Language  of  Statute.  —  See  note  i. 

d.  Negation  of  Exceptions.  —  See  note  3. 
1901.    S.  Question  of  Ifecessity  One  for  Jury.  —  See  note  i. 

[4.  Judgment.  —  See  note  i^.] 
1309.    y.  SuNDAT  COHTBAOTS  —  2.  Pleading  Execution  of  Con- 
tract on  Sunday  as  Defense  —  a.  In  General.  —  See  note  2. 

b.  Plea  that  Note  Was  Executed  on  Sunday  — 

AvennaBt  of  Knowledge  of  Payee.  —  See  note  3. 

1904.     VI.  IHCLUSIOV  OB  EXCLUSIOV  OF  SUBBAT  IB  COMPITTIBO 

TliCB  —  1.  Exclusion  of  Intervening  Sundays.  —  See  note  i. 

8.  Practice  Where  Prescribed  Period  Closes  on  Sunday. 
—  See  note  4. 

190S.  Yn.  Holidays  as  Ddbs  Hob  Jubidicus  —  1.  In  Absence 
of  Statute.  —  See  note  i . 


1197] ;  Heisen  v.  Smith,  138  Cal.  2x6; 
State  V,  Gilbert,  8  Idaho  346. 

IIOO.  1.  Miller  v.  Com.,  24  Pa.  Co. 
Ct.  513. 

1900.  1.  Oeor^  —  BTuming  Trains 
on  Sunday.  —  An  indictment  under  the 
Georgia  statute  forbidding  the  running 
of  certain  trains  on  Sunday  is  demur- 
rable if  preferred  against  the  "  superin- 
tendent "  of  the  railroad  and  the  "  mas- 
ter of  trains  "  jointly,  since  the  statute 
requires  the  indictment  to  be  brought 
against  "the  superintendent  of  trans- 
portation of  such  railroad  company,  or 
the  officer  having  charge  of  the  busi- 
ness of  that  department  of  the  rail- 
road."   Vaughan  v.  State,  116  Ga.  841. 

Bew  York — Playing  Baseball  on  Sunday. 
—  In  a  prosecution  for  playing  base- 
ball on  Sunday  it  was  held  that  an 
information  which  failed  to  charge  and 
show  an  interruption  of  the  repose  and 
religious  liberty  of  the  community  was 
insufficient  to  charge  a  crime.  People 
V.  Hesterberg,  (Supm.  Ct.)  43  Misc. 
(N.  Y.)  510. 

Keeping  Open  Plaoe  of  Bnilnees.  —  An 
indictment  under  Crim.  Code  Ala., 
9  5542,  is  sufficient  if  it  follows  the 
language  of  the  statute,  although  it 
omits  some  of  the  averments  of  the 
form  prescribed  in  such  section.  Je- 
beles  V,  State,  131  Ala.  41. 

8.  See  Halliburton  v.  State,  71  Ark. 
474 ;  Miller  v.  Com.,  24  Pa.  Co.  Ct.  513. 

1901.  1.  Com.  V,  Graham,  176 
Mass.  5 ;  State  v.  McBee,  52  W.  Va.  257. 


la.  What  JodgmentMiut  Show.— The 
justice's  judgment,  on  a  conviction 
under  Act  Pa.,  April  22^  1794,  must 
show,  in  the  absence  of  a  record  of  the 
testimony  or  the  substance  thereof,  the 
particular  acts  of  worldly  employment  of 
which  the  defendant  has  been  guilty. 
Sackville  v.  Com.,  24  Pa.  Co.  Ct.  565. 

1309.  2.  Becessity  to  Allege  Betorn 
of  Goniideration. —  An  answer  setting  up 
that  the  contract  sued  on  was  made  on 
Sunday  is  demurrable  unless  it  alleges 
that  the  consideration  has  been  ire- 
turned,  under  the  Connecticut  statute 
providing  that  no  person  shall  defend 
an  action  on  a  contract  on  the  ground 
that  it  was  made  on  Sunday  until  he  re- 
stores the  consideration  therefor.  Weth- 
erell  v,  Hollister,  73  Conn.  622. 

S.  Failure  to  Allege  Delivery  on  Sanday. 
—  A  demurrer  to  an  answer  which  set 
forth  that  a  note  was  signed  on  Sun- 
day, but  contained  no  averment  as  to 
the  day  of  delivery,  was  sustained  in 
Hofer  r.  McClung,  68  S.  W.  Rep.  438, 
24  Ky.  L.  Rep.  355. 

1304.  1.  State  v,  Michel,  52  La. 
Ann.  936. 

4.  Pressed  Steel  Car  Co.  v.  Eastern 
R.  Co.,  121  Fed.  Rep.  609,  57  C.  C.  A. 
635.  Compare  Barber  Asphalt  Paving 
Co.  V.  Muchenberger,  105  Mo.  App.  47, 
holding  that  where  the  period  for  the 
publication  of  a  proposed  ordinance  ex- 
pired on  Sunday,  that  day  was  prop- 
erly included  in  computing  the  time. 

1305.  1.    Matter  of  Green.  86  Mo. 
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1 995.    8.  Under  Btatntorj  ProTiiloiit.  —  See  notes  2,  3. 
3.  Minifterial  Acts.  —  See  note  4. 


App.  2x6;  Lord  V,  Gifford,  67  N.  J.  L. 
193;  Page  V,  Shainwald,  169  N.  Y. 
246;  Morel  V,  Steams,  (Supm.  Ct.  App. 
T.)  n  Misc.  (N.  Y.)  486;  Page  v, 
Shainwald,  53  N.  Y.  App.  Div. 
349;    Robeson    v.    Pels,    aoa    Pa.    St. 

399* 

IndiiiioB  or  Xxoliuion  of  Holidayo  in 
Compntiiur  Tlmo.  —  In  Chicago,  etc.,  R. 
Co.  V.  Nield,  16  S.  Dak.  370,  it  was 
held  that  a  holiday  is  not  to  be  ex- 
cluded in  computing  time  unless  the 
last  day  falls  on  such  holiday.  And  in 
Patterson  v.  Gallitzin  Bldg.,  etc.,  Assoc, 
23  Pa.  Super.  Ct.  54,  it  was  held  that 
when  the  last  day  of  the  time  allowed 
for  taking  an  appeal  fell  on  Labor  day, 


the  party  did  not  have  until  the  next 
day. 

19M.  8.  Decker  v.  St.  Louis,  etc^ 
R.  Co.,  92  Mo.  App.  50;  Davidson  v, 
Munsey,  27  Utah  87. 

S.  McCoy  V.  Jordan,  184  Mass.  57s; 
Strowbridge  v.  Miller,  (Neb.  1903)  94 
N.  W.  Rep.  825  ;  Atlantic  City  v,  Feretti, 
70  N.  J.  L.  489 ;  Flynn  v.  Union  Surety, 
etc.,  Co.,  170  N.  Y.  145 ;  Mitchell  v. 
Bates,  57  S.  Car.  44. 

4.  Havens  v.  Stiles,  8  Idaho  250 
[quoting  20  Encyc.  of  Pl.  and  Pk. 
1205] ;  Lumpkin  v.  Cureton,  119  Ga.  64. 

A  Yordiet  May  Bo  BoooiTod  on  Thanks- 
giving day.    State  v.  Atkinson,  104  La. 

570. 


SUPERSEDEAS  AND  STAY   OF 

PROCEEDINGS. 

1319.    L  DEFnriTiOH  aitb  Natubs  —  3.  Implied  Supersedeas 
—  d.  Writ  of  Error.  —  See  note  4. 

1914.  AuiUary  Proeeti.  —  See  note  I. 

1915.  e.  Chancery  Appeal.  —  See  note  i. 

H  Stathtoby  Stat  ob  Sufebssdsas  ov  Appeal  ob 
Xbbob  —  1.  In  OeneraL  —  See  note  2. 

1916.  See  note  i. 

2.  Compliance  with  Statute  —  ^.  Suing  Out  Writ  of 
Error  or  Perfecting  Appeal.  —  See  note  2. 

Where  There  Is  Bo  Appeal.  —  See  note  3. 
Lodgment  of  Writ  in  Lower  Conrt.  —  See  note  I. 

b.  Execution    of    Bond  —  (i)  In  General.  —  See 


1917. 
1918. 

note  I. 
1919. 
1990. 


Appeal  Withont  Bapenedeas.  —  See  note  2. 

(2)  Exceptions  —  (a)  Pnblie  Corporations  and  Persons  Aeting 


in  Trust  Capaeity.  —  See  note  I. 

1313.  4.  McCarley  v.  McGhee,  io8 
Fed.  Rep.  494,  citing  2  [20]  Encyc.  of 
Pl.  and  Pr.  121 2. 

1314.  1.  Harris  v,  Snyder,  113 
Wis.  451. 

1315.  1.  Bnle  Adopted  in  United 
States  Gases.  —  Chesapeake,  etc.,  R.  Co. 
V.  Swayze,  60  N.  J.  £q.  417;  McAlpin 
V.  Universal  Tobacco  Co.,  (N.  J.  1903) 
55  Atl.  Rep.  999. 

S.  Whitaker  v.  McBride,  (Neb.  1904) 
98  N.  W.  Rep.  877. 

1316.  1.  Cuendet  v.  Henderson, 
166  Mo.  657. 

2.  See  Campbell  v.  Harrington,  93 
Mo.  App.  315;  Michigan  Mut.  L.  Ins. 
V.  Klatt,  (Neb.  1904)  98  N.  W.  Rep. 
436 ;  Whitaker  v.  McBride,  (Neb.  1904) 
98  N.  W.  Rep.  877. 

Oomptttation  of  Time — Sunday  Ex- 
cluded. —  Logan  V,  Goodwin,  (C.  C.  A.) 
loi  Fed.  Rep.  654. 

8.  Magruder  v.  Kittle,  (Neb.  1902) 
89  N.  W.  Rep.  272.  See  also  State  v. 
Second  Judicial  Dist.  Ct.,  24  Mont.  330. 

An  Order  of  Conrt  granting  a  suspen- 
sive appeal,  without  any  step  toward 
completing  the  appeal,  does  not  operate 
as  n  suspensive  appeal.  Upton  v.  Ade- 
line Su^ar  Factory  Co..  109  La.  670. 

Where  Interloontory  Order  Ii  Bot  Ap- 


pealable. —  See  Jensen  v.  Petty,  14  S. 
Dak.  434. 

1317.  1.  Edwards  v.  Olin,  121 
Iowa   143. 

1318.  1.  Holmes  v.  Chicago,  205 
111.  536  letting  20  Encyc.  op  Pl.  and 
Pr.  1 218];  Daly  v.  Ruddell,  129  Cal. 
300;  ToUe  V,  Heydenfeldt,  138  Cal.  56; 
Watson  V.  Niles,  112  Iowa  655;  Dovey 
V.  McCuIlough,  60  Neb.  376 ;  Halmes  v. 
Dovey,  64  Neb.  122;  Matter  of  Holmes, 
79  N.  Y.  App.  Div.  267,  aMrmed  176  N. 
Y.  604 ;  State  v.  Superior  Ct.,  30  Wash. 
219,  232.  See  also  Gustoso  Cigar  Mfg. 
Co.  V.  Ray,  117  Ga.  565;  Newhard's  Es- 
tate, 9  Pa.  Dist.  764;  Lacaff  v.  Dutch 
Miller  Min.,  etc.,  Co.,  31  Wash.  566. 

The  Pendency  of  a  Kotion  for  a  Bew 
Trial  in  an  action  where  a  decree  hns 
been  rendered  directing  the  sale  of  renl 
estate  in  foreclosure  proceedings  will 
not  of  itself  operate  as  a  supersedeas 
or  stay  the  issuance  of  an  order  of 
sale  in  pursuance  of  the  terms  of  the 
decree.  Walker  v,  Fitzgerald,  (Neb. 
1903)  95  N.  W.  Rep.  32. 

1319.  2.  Mersf elder  v.  Spring,  136 
Cal.  619;  Pelletier  v.  State  Nat.  Bank, 
112  La.  S64;  Angevine  v,  Fleischmann, 
55  N.  Y.  App.  Div.  106. 

1330.    1.   Michigan  Mut.  L.  Ins.  Co. 
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1999. 
1993. 
1994. 
1999. 
1996. 

1997. 

See  note  2. 
1998. 
1990. 

note  2. 


c.  Bond  —  (i)  In  General.  —  See  note  2. 
Oonditioiu  PrMMllMd  in  FturtieiiUtf  Cum.  —  See  note  I. 
Aaouit  and  Gonditioiui  Fix«d  by  Court.  —  See  note  I. 

(2)  Compliance  with  Statute.  —  See  notes  2,  3,  4. 
tabttanti&l  ComplUnoQ.  —  See  note  I. 

(3)  Execution.  —  See  note  2. 

(5)  Approval  of  Bond — Justification  of  Sureties. — 


ApproTftl.  —  See  note  2. 

Stay   After   Approral   Without   Bofomoo 


to  gntioionoy.  —  See 


V.  Klatt,  (Neb.  1904)  98  N.  W.  Rep. 
436.  See  also  In  re  Taber,  13  S.  Dak. 
6j.  But  see  Woodland  Bank  v. 
Stephens,   137  Cal.  458. 

Btotatory  Provision. —  Provision  being 
made  by  statute  that  the  estate  itself 
shall  pay  the  costs  and  expenses  result- 
ing from  a  will  contest,  a  supersedeas 
bond  is  not  necessary  to  stay  proceed- 
ings. See  State  v,  Superior  Ct.,  a8 
Wash.  677. 

Pnblio  Corporation.  —  In  Washington 
an  appeal  by  a  city  from  a  judgment 
operates  as  a  supersedeas  of  the  judg- 
ment and  any  execution  thereof  pend- 
ing the  appeal.  Jordan  v.  Seattle,  39 
Wash.  581. 

19d3.  9.  If  tho  Amoont  of  tho  Bond 
la  Inini&eianty  the  proper  remedy  is  by 
motion  to  increase  the  amount,  rather 
than  to  dismiss  the  action.  Norris  v. 
Tripp,  III  Iowa  115. 

1993.  1.  AppUoation  of  Btetnte  Bo- 
qnlring  Bond  in  Double  Amount  of  Judg- 
mont.  —  West  Coast  Mfg.,  etc.,  Co.  v. 
West  Coast  Imp.  Co.,  25  Wash.  627, 
holding  that  the  bond  satisfied  the  re- 
quirement that  it  must  be  in  double  the 
amount  of  the  judgment. 

Bond  Against  Waste.  —  See  Wheeler 
V.  Karnes,  130  Cal.  618. 

1994.  1.  Johnson  v.  Turner,  44 
Fla.     244;     State    v.    Ellis,     no    La. 


order.      Carson    v.    Janaen,    65    Neb. 

423. 

1335*  9.  Home  Sav.,  etc.,  Co.  v. 
District   Ct.,   121    Iowa   i. 

A  Provision  that  tho  Bond  Muit  **Bo 
Joint  and  Several  in  form"  is  for  the 
benefit  of  the  obligee  and  may  be 
waived  by  him.  Denike  v.  Denike,  61 
N.  Y.  App.  Div.  492. 

8.  See  Forsee  v.  Gates,  89  Mo.  App. 

577. 

Even  if  the  Bulo  de  Ifflwlmts  Applies 
to  appeal  bonds,  it  cannot  cure  a  de- 
ficiency of  $32.91  in  a  suspensive  appeal 
bond  of  $15,032.91.  Pelletier  v.  State 
Nat.  Bank,  112  La.  564. 

4.  Carson  v,  Jansen,  65  Nd>.  423; 
Gillespie  v,  Morsman,  (Neb.  1901)  95 
N.  W.  Rep.  1 1 27;  Walker  v.  Fitzgmld, 
(Neb.  1903)  95  N.  W.  Rep.  32. 

1M6.  1.  National  Bank  v.  Han- 
berg,  10  N.  Dak.  383 ;  International, 
etc.,  R.  Co.  V,  McGehee,  (Tex.  Civ.  App. 
1904)  81  S.  W.  Rep.  804;  Qarke  v. 
Eureka    County   Bank,    131    Fed.    Rep. 

145. 

Valid  aa  Conunon-law  Obligation.  —  See 
Swofford  Bros.  Dry  Goods  Co.  v.  Liv- 
ingston, 16  Colo.  App.  257;  Nourse  v, 
Weitz,  120  Iowa  708;  Coughran  v.  Hol- 
lister,  15  S.  Dak.  318. 

2.  Wheeler  v.  Karnes,  130  Cal.  618. 

1937*    S.  In  an  Appeal  from  a  Kuni- 


1042;  State   V.  Superior  Ct,  32  Wash,    dpal  Court,  if  the  time  for  the  sureties 


693. 

Amount  and  Condition!.  —  Carson  v, 
Jansen,  65  Neb.  423;  State  v.  Baxter, 
(Neb.  1903)  96  N.  W.  Rep.  647. 

Approval  of  the  Bond  by  the  Court, 
on  motion  to  direct  a  sale,  is  equiva- 
lent to  an  order  fixing  the  conditions  as 
stated  in  such  bond.  State  v,  Baxter, 
(Neb.  1903)  96  N.  W.  Rep.  647. 

Where  the  Court  Fails  to  Fix  the  Condi- 
tions in  its  order  fixing  the  amount,  ap- 
plication should  be  made  for  a  further 


to  justify  is  set  by  the  appellant  later 
than  the  time  allowed  by  the  statute, 
and  they  fail  to  justify  within  the  statu- 
tory time,  the  effect  is  the  same  as  if 
the  undertaking  had  not  been  given. 
Lewin  v.  Towbin,  51  N.  Y.  App.  Div. 

477. 

1939.  9.  Qiendet  v.  Henderson, 
166  Mo.  657.  But  see  Nourse  v.  Weitz, 
120  Iowa  708. 

1399.  9.  Clarke  v.  Eureka  Comiy 
Bank,  131  Fed.  Rep.  145. 
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1939,  3.  Sffeet  of  Executing  Stay  or  Supersedeas  Bond  —  a. 
Operation  as  Supersedeas  in  General.  —  See  note  3. 

1930.    See  note  i. 

1981.  d.  Appeal  from  Order  or  Decree  Granting, 
Refusing,  or  Dissolving  Injunction  —  Bale  tiut  i^juietioB  is 

Vot  DiuoWed  or  BeinsUtad.  —  See  note  3. 

1339.    See  note  i. 
1938.    See  note  i. 

1934.     Contrary  Xolo  in  Bonio  Omss.  —  See  note  I. 


19d9«  8.  German  Sslv.,  etc.,  Soc.  v, 
Kern,  42  Oregon  532,  citing  20  Encyc. 
OF  Pl.  and  Pr.  1229.  See  also  the  fol- 
lowing cases: 

Calif omui.  —  Los  Angeles  v.  Pom- 
eroy,  132  Cal.  340. 

Florida.  —  Johnson  v.  Turner,  44  Fla, 
344. 

Indiana.  —  Salem-Bedford  Stone  Co. 
V.  Hobbs,  28  Ind.  App.  520. 

Missouri.  —  Linck  v.  Troll,  84  Mo. 
App.  49;  Cuendet  v.  Henderson,  166 
Mo.  657. 

Nebraska.  —  Johnston  v.  Craig,  61 
Neb.  98. 

North  Dakota.  —  National  Bank  v, 
Hanberg,  10  N.  Dak.  383. 

Texas.  —  Fenton  v.  Farmers',  etc., 
Nat.  Bank,  27  Tex.  Civ.  App.  231. 

United  States.  —  New  River  Mineral 
Co.  V.  Seeley,  117  Fed.  Rep.  981.  See 
also  Southern  Bldg.,  etc.,  Assoc,  v. 
Carey,  117  Fed.  Rep.  325. 

1330,  1.  Johnson  v.  Turner,  44 
Fla.  244;  National  Bank  v.  Hanberg, 
xo  N.  Dak.  383 ;  Dady  v.  O'Rourke,  65 
N.  Y.  App.  Div.  465,  reversing  61  N. 
Y.   App.   Div.   529;   Harris  v.   Snyder, 

113  Wi«.  451- 

The  Circnit  Judges  Have  Ho  Authority, 
on  an  appeal  from  a  final  decree,  to 
grant  a  supersedeas.  Johnson  v.  Turner, 
44  Fla.  244. 

1331  •  S.  Johnson  v.  Turner,  44 
Fla.  244;  Allegretti  v.  Allegretti  Choco- 
late Cream  Co.,  85  111.  App.  416;  Ma- 
loney  v.  'King,  26  Mont.  487 ;  Maloney 
V.  King,  26  Mont.  492 ;  State  v.  Superior 
Ct,  30  Wash.  197;  State  v,  Superior 
Ct.,  35  Wash.  200;  Interstate  Com- 
merce Commission  v.  Louisville,  etc.,  R. 
Co.,  1 01  Fed.  Rep.  146;  New  River 
Mineral  Co.  v.  Seeley,  117  Fe,d.  Rep. 
981 ;  Green  Bay,  etc..  Canal  Co.  v. 
Norrie,  118  Fed.  Rep.  923. 

Qnalifioation  of  Bole  —  Mandatory  In- 
junetion.  —  Maloney  v.  King,  26  Mont 
492. 

An  injunction,  although  preventive  in 


form,  which  is  in  e£Fect  mandatory  is 
stayed  by  an  appeal  from  the  order 
granting  it.  Mark  v,  Superior  Ct.,  129 
Cal.  X. 

A  temporary  mandatory  injunction 
may  be  stayed  on  appeal.  State  v. 
Superior  Ct.,  28  Wash.  403. 

A  Beetrainlng  Order  which  is  to  have 
effect  only  until  the  day  named  therein 
for  a  hearing  is  not  continued  in  force 
by  an  appeal  on  a  supersedeas  bond 
taken  after  the  hearing.  Riggins  v< 
Thompson,  96  Tex.  X54. 

A  temporary  restraining  order  pend- 
ing a  hearing  on  the  application  for  a 
temporary  order  of  injunction  may  be 
subsequently  dissolved,  and  the  party 
in  whose  favor  it  was  allowed  is  not 
entitled  to  have  the  order  of  dissolu- 
tion superseded  pending  review  as 
in  case  of  a  temporary  order  of  in- 
junction. State  V,  Baker,  62  Neb. 
840. 

1339*  1.  Johnson  v.  Turner,  44 
Fla.  244;  Interstate  Commerce  Commis- 
sion V.  Louisville,  etc.,  R.  Co.,  xox  Fed. 
Rep.  X46;  New  River  Mineral  Co.  v. 
Seeley,  117  Fed.  Rep.  981.  Compare 
Strickland  v.  Knight,  (Fla.  X904)  35 
So.  Rep.  868,  wherein  the  court  made 
an  order  that  the  appeal  operate  as  a 
supersedeas  of  the  order  vacating  the 
injunction,  upon  conditions  therein 
named. 

1333.  1.  Green  Bay,  etc..  Canal 
Co.  V,  Norrie,  xx8  Fed.  Rep.  923. 

1334.  1.  In  Hebraika,  where  a  tem- 
porary injunction  has  been  granted  and 
subsequently  dissolved  or  modified,  the 
party  in  whose  favor  the  injunction  was 
allowed  may,  as  a  matter  of  right,  have 
the  amount  of  a  supersedeas  bond  fixed, 
supersede  the  order  of  dissolution  or 
modification  and  continue  the  injunc- 
tion in  force  until  the  order  is  re- 
viewed by  an  appellate  court;  and  it 
is  the  duty  of  the  trial  court  or  judge 
sitting  at  chambers  to  fix  the  amount 
of  such  supersedeas  bond  on  the  entry 
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13S4.    e.  Infringement  OF  Right  — (2)  Mandamus  to  Pro- 
tect,  — See  note  5. 

liiSS.    (3)  Appeal  —  See  note  3. 

/.  Liability  of  Sureties — J  udgment  on  Motion. 

—  See  note  4. 

1936.    4.  Issuance  of  Writ  or  Order  of  Stay  —  ^.  In  General 

—  In  United  States.  —  See  note  3. 

1  asy.    c.  Inherent  Power  —  (i)  In  General  —  See  note  3. 
1338.     (2)  Appellate  Court,  —  See  note  i. 

Cssei  Proper  for  Exoroisa  of  Power.  —  See  notes  3,  5* 
1330.     See  note  i. 

Wliea  Power  Csnaot  Be  Ezereiied.  —  See  note  3. 


of  the  order  of  dissolution  or  modifi- 
cation.    State  V,  Baker,  62  Neb.  840. 

BnipeniiTO  Appeal.  —  See  State  v. 
Sommerville,  104  La.  74;  Hake  v,  Lee, 
104  La.  146.  Compare  State  v.  King, 
no  La.  961. 

1934.  6.  State  v.  Superior  Ct.,  28 
Wash.  590.  But  see  Savannah,  etc.,  R. 
Co.  V.  Postal  Tel.  Cable  Co.,  113  Ga.  916. 

Where  the  Court  Has  Disore tion  as  to 
granting  or  refusing  a  supersedeas  man- 
damus will  not  lie.  State  v,  Scott,  60 
Neb.  98. 

Denial  of  SofpensiTO  Appeal.  —  State 
V.  Sommerville,  104  La.  74. 

193ft.  8.  Dady  v.  O'Rourke,  65  N. 
Y.  App.  Div.  465.  See  also  State  v. 
Superior  Ct.,  30  Wash.  177.  And  to 
the  same  effect  as  Smith  v.  Ragsdale, 
36  Ark.  297,  stated  in  the  original  note, 
see  McBride  v.  Whitaker,  (Neb.  1904) 
98  N.  W.  Rep.  847. 

4.  When  an  Iignnotion  Was  Beftiied, 
and  the  applicant  therefor,  for  the  pur- 
pose of  obtaining  an  order  in  the  na- 
ture of  a  supersedeas,  preserving  the 
status  until  the  judgment  denying 
the  injunction  could  be  reviewed  by  the 
Supreme  Court,  gave  a  bond  conditioned 
to  pay  the  opposite  party  all  damages 
resulting  from  the  delay  occasioned  by 
taking  the  case  up,  in  the  event  judg- 
ment of  the  Superior  Court  should  be 
affirmed,  that  court,  after  the  affirm- 
ance of  its  judgment,  had  no  jurisdic- 
tion or  authority  to  entertain  a  motion 
by  the  defendant  to  enter  up  a  judg- 
ment on  the  bond  against  the  principal 
and  sureties.  The  remedy  of  the  ob- 
ligee in  the  bond  was  an  independent 
action  thereon.  Offerman,  etc.,  R.  Co, 
V.  Waycross  Air>Line  R.  Co.,  112  Ga. 
610.  See  also  German  Sav.,  etc.,  Soc. 
V.  Kern,  38  Oregon  232. 


Determination  of  Liability  in  Aetion  on 
Bond.  —  A  summary  judgment  against  a 
surety  on  an  appeal  bond  in  an  unlaw- 
ful entry  and  detainer  case  is  errone- 
ous, the  remedy  of  the  appellee  being 
by  an  action  on  the  bond,  as  in  the 
case  of  an  appeal  to  the  Supreme 
Court.    Hadley  v.  Bemero,  97  Mo.  App. 

314. 

1336.  8.  In  South  Carolina  an  asso- 
ciate justice  of  the  Supreme  Court  has 
power  to  suspend  the  operation  of  a 
restraining  order  pending  an  appeal 
therefrom.  State  v.  Rice,  ^^  S.  Car. 
236. 

1337.  8.  Matter  of  Epley,  10 
Okla.  631  [quoting  20  Encyc.  op  Pl. 
AND  Pr.  1237]  ;  Carson  v.  Jansen,  65 
Neb.  423 ;  State  v.  Baxter,  (Neb.  1903) 
96  N.  W.  Rep.  647;  Kager  v.  Brenne- 
man,  52  N.  Y.  App.  Div.  446,  afRrmed 
165  N.  Y.  674. 

In  Preserration  of  Jnriidiction.  — 
Where,  without  a  supersedeas,  the  ob- 
jects of  the  appeal  will  be  defeated,  and 
the  rights  of  the  appellant  irreparably 
prejudiced,  the  court  will,  in  preserva- 
tion of  its  own  jurisdiction,  issue  a 
supersedeas.    Norris  v.  Tripp,  iii  Iowa 

"5. 

1338.  1.  State  v.  Bremerton,  32 
Wash.  508,  holding  that  it  is  within 
the  discretion  of  the  court  to  issue  the 
writ. 

8.  Matter  of  Epley.  10  Okla.  631 
iquoting  20  Encyc.  of  Pl.  and  Pr. 
1238];  Carson  v.  Jansen,  65  Neb.  423. 

6.   In  re  McKenzie,  180  U.  S.  536. 

£'239.  1.  Clarke  v.  Eureka  County 
Bank,   131   Fed.  Rep.   145. 

8.  Nonpareil  Mfg.  Co.  v.  McCartney, 
143  Cal.  I.  See  also  (Huness  v.  Bowen, 
13s  Cal.  660;  Bateman  v.  Superior  Ct, 
139  Cal.  140. 
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1340.  6.  Sffeot  of  SugiBnedeaa  —  a.  In  General.  —  See  notes 

1341.  See  note  i. 

b.  Effect  upon  Execution  — (i)  Before  Issuance. 
—  See  note  2. 

1343.    (2)  After  Issuance.  —  See  note  3. 

1343.  See  note  i. 

1344.  c.  Self-executing  Judgment.  —  See  note  2. 

Judgmtnti  of  Ofutor  and  Bamoral.  —  See  note  3. 

1345.  e.  Expiration  of  Stay  —  See  note  3. 

1340*  S.  State  v.  Superior  Ct.,  32  sedeas  bond  for  the  purpose  of  an  ap- 
Wash.  693  [citing  20  Encyc.  op  Pl.  peal  will  not  prevent  the  District  Court 
AND  pR.  1240] ;  Simonton  v.  State,  43  from  ruling  upon  a  motion  for  a  new 
Fla.  351 ;  Webber  v.  Tanner,  65  S.  W.  trial  theretofore  filed  in  order  to  en- 
Rep.  848,  23  Ky.  L.  Rep.  11 07;  Dan-  able  the  party  giving  such  bond  to 
nenmann  v,  Charlton,  113  La.  276;  Tyn-  prosecute  error  should  he  so  elect.  Arm- 
dale  V.  Stanwood,  186  Mass.  59;  Linck  strong  v.  Mayer,  (Neb.  1903)  95  N.  W. 
V.    Troll,   84   Mo.   App.   49.     Compare  Rep.  51. 


Riley  Bros.  Co.  v.  Melia,  (Neb.  1902) 
92  N.  W.  Rep.  9x3. 


8.  Salem-Bedford  Stone  Co.  v.  Hobbs, 
28  Ind.  App.  520;   Linck  v.  Troll,  84 


An  Appeal  from  a  Jut tioe'i  Judgment  Mo.  App.  49. 

vacates  it  until  the  appeal  is  disposed  1349.    8.   August  v,  Gilmer,  53  W. 

of,  but  on  dismissal  of  the  appeal  the  Va.  65. 

justice's  judgment  becomes  a  finality.  A  Sapenedeai  Hat  Vo  Betroaetive  Oper- 

Sublette  v.  St.  Louis,  etc.,  R.  Co.,  96  ation.  —  To   the   same   effect   as   Run- 


Mo.  App.  XI 3. 


yon  V,  Bennett,  4  Dana  (Ky.)  599,  set 


4.  Brown   v.   Schintz,    109   111.   App.     out  in   the  original   note,   see   Hey  v. 
598;   State  V.  Superior  Ct.,  32   Wash.     Harding,  78  S.  W.  Rep.  136,  25  Ky.  L. 


693. 

1941*  1.  In  Indiana  it  has  been 
held  that  the  only  effect  of  an  appeal 
to  a  court  of  error,  when  perfected,  is 
to  stay  execution  upon  the  judgment 
from  which  it  is  taken.     In  all  other 


Rep.  1454;  Thompson  v,  Thompson,  69 
S.    W.    Rep.    714,    24    Ky.    L.    Rep. 

64s. 

1948.    1.   Eichenberg  v,  Kemper,  23 
Pa.  Co.  Ct.  429. 

1344,    2.    State  v.  Superior  Ct.,  32 


respects  the  judgment,  until  overruled  Wash.   693    [citing  20   Encyc.   op   Pl. 

or  reversed,   stands  binding  upon   the  and  Pa.  1244] ;  Brown  v,  Schintz,  109 

parties  as  to  the  question  directly  de-  111.  App.  598;  Whitlock  v.  Wade,   1x7 

cided;  action  on  the  judgment  and  pro-  Iowa  X53. 

ceedings  in  garnishment  are  not  stayed.  8.  People  v.  Campbell,    138  Cal.   xi. 

Salem-Bedford  Stone  Co.  v,  Hobbs,  28  See  also  Sweeney  v.  (Coulter,  (Ky.  X900) 

Ind.   App.    520;    Hoyle   v.    Stellwagen,  57    S.    W.    Rep.    470,    holding   that    a 

30  Ind.  App.  674.  supersedeas  which  operates  to  prevent 

In  Lenlslana,  where  a  defendant,  hav-  the   appellees    from    taking   possession 

ing  admitted  part  of  the  claim  set  up  of  the  office  in  dispute  and  discharging 

against  him,  and  judgment  having  been  the  public  business  will  be  modified  by 

taken  for  the  amount  so  admitted,  with  the  Court  of  Appeals, 

reservation  of  plaintiff's  right  to  con-  In  Florida,  however,  a  supersedeas  in 

tinue  the  action  for  the  disputed  bal-  quo  warranto  proceedings  relates  to  the 

ance,    appeals   suspensively   from   such  status  of  the  parties  as  existing  at  the 

judgment,  this  appeal  bears  only  on  that  time  when  it  becomes  operative,  even 

part  of  the  cause  merged  in  the  judg-  to  the  extent  of  preventing  contempt 

ment,  and  does  not  affect  the  case  as  proceedings  to  punish  a  party  for  not 

to    the   balance   of   the    claim   left   in  surrendering  an  office,  on  a  judgment 

dispute;  and  the  plaintiff  may  demand  of  ouster,  held  at  the  time  when  the 

trial  of  the  issue  thus  left  open,  not-  supersedeas  becomes  operative.    Simon- 


withstanding  the  appeal.    State  v.  Ellis, 
106  La.  715* 
In  Hebmika  the  giving  of  a  super- 


ton  V.  State.  4.^  Fla.  351. 

Id45.    S.    Matter  of  Parsons,  73  N. 
Y.  App.  Div.  622. 
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1946. 

note  3. 
1947. 


6.  Bemedy  for  Violation — b*  ^Contempt. — See  note  2. 
c.  Supersedeas  from  Appellate  Court.  —  Sec 


d.  Prohibition.  —  See  note  3. 

7.  Vacation  of  Improper  Snpersedeas.  —  See  note  4. 

1948.  8.  In  Criminal  Cases  —  b.  Operation  of  Appeal  or 
Error  as  Stay  —  Appeal.  —  See  note  3. 

1949.  Brrcfr.  —  See  note  I. 

Ai  of  Bight  or  OthorwlM.  —  See  note  5. 
1930.     Oortlftoako  of  Doubt  or  Probable  Cavao.  —  See  note  2. 

c.  Order  of  Court.  —  See  notes  3,  4. 
19S9.    d.  Effect  of  Stay  as  to  Custody. — See  notes  2, 3. 
m.  StatofIhtsbxediatsPbocssdivos— 2.  Inherent 
Power  of  Court.  —  See  note  6. 


1346.    S.  Strickland  v.  Knight,  (Fla.        S.  Stay  untU  BUI  of  Sxeeptiou  Ii  Pre 

X904)  35  So.  Rep.  868;  August  v,  Gil-    pared*  —  In     State    v,    McDonald,    27 


mer,    53    W.    Va.    65;    Tomanses    v. 
Melsing,  (C.  C.  A.)  106  Fed.  Rep.  775- 

5.  Madera  County  v.  Raymond  Gran- 
ite Co.,  138  Cal.  244. 

134y«  8.  Cuendet  v,  Henderson, 
166  Mo.  657. 

4.  Mersf elder  v.  Spring,  136  Cal.  6x9 ; 
Matter  of  Epley,  10  Okla.  641. 

FriTolone  Appeal.  —  Where  there  is  a 
statutory  supersedeas  obtained  by  virtue 
of  the  perfection  of  an  appeal  within 
thirty  days  from  the  rendition  of  the 
decree  appealed  from,  the  appellate 
court  has  no  authority  to  vacate  it 
upon  the  ground  that  the  appeal  is 
frivolous.  Johnson  v.  Turner,  44  Fla. 
244. 

134§«  S.  Annis-  v.  Bell,  10  Okla. 
647 ;  Reed  v.  State,  42  Tex.  Crim.  572 ; 
Matter  of  Norris,  26  Wash.  323,  holding 
that  an  appeal  stays  proceedings  even 
after  the  defendant  has  been  trans- 
ported to  the  penitentiary. 

1340.  1.  Ex  p.  Rodley,  132  Cal.  40. 
See  also  Craft  v»  State,  42  Fla.  6x0. 

6.  Order  of  Court.  —  In  White  v.  State, 
134  Ala.  197,  the  court  said:  "Some- 
thing more  than  the  reservation  of  a 
question  of  law  on  the  trial,  and  some- 
thing more,  even,  than  the  perfecting 
of  an  appeal,  is  essential  to  the  sus- 
pension of  the  judgment  under  it.  That 
something  more  can  be  naught  else  than 
an  order  of  the  court  suspending  the 
judgment,  and  where  no  such  order  is 
made  there  can  be  no  suspension  within 
the  provisions  of  this  statute." 

1950.  9.  People  v.  Erwin,  (Supm. 
Ct.  Spec.  T.)  33  Misc.  (N.  Y.)  501; 
Ex  p,  Warren,  41  Oregon  309. 


Mont.  66,  the  court  said :  "  It  appears 
that  the  business  of  the  District  Court  is 
in  such  condition  that  defendant's  bill 
of  exceptions  cannot  be  prepared  *  *  * 
before  the  25th  of  the  present  month, 
and  that  that  court,  for  good  cause, 
has  enlarged  the  time  for  preparing  it 
until  that  date.  The  District  Court 
should  have  granted  the  stay  asked  for 
until  the  bill  could  be  prepared.*' 

4.  Enforoed  by  Mandamiu.  —  In  Cribb 
V.  Parker,  1x9  Ga.  298,  the  court  said: 
"  Even  if  this  court  has  jurisdiction 
by  mandamus  in  any  case  to  compel 
a  judge  of  the  trial  court  to  grant  an 
order  suspending  the  sentence  in  a 
criminal  case,  for  the  reason  that  the 
granting  of  such  an  order  is  a  neces- 
sary part  of  the  bill  of  exceptions, 
this  court  has  no  jurisdiction  to  issue 
the  writ  of  mandamus  for  such  purpose 
in  a  case  where,  at  the  time  the  judge 
signs  the  bill  of  exceptions,  he  has  no 
jurisdiction  over  the  sentence  soufi^t 
to  be  suspended."  See  also  Haskena  v. 
State,  1x4  Ga.  837. 

1359*    8.   Ex  p.  Lawrence,  71  Aik. 

54- 
8.   Bemoval   from    Penitentiary. —  In 

Arkansas,  if  a  judgment  of  confinement 
in  the  penitentiary  has  been  executed 
before  the  certificate  of  appeal  was  de- 
livered to  the  sheriff  the  supersedeas 
does  not  give  to  the  defendant  the  right 
to  be  removed  back  to  the  county'  jail 
pending  the  appeal.  Ex  p,  Lawrence,  71 
Ark.  54. 

6,  State  V,  Waller,  133  Ala.  199  leii- 
ing  20  En  CYC.  of  Pl.  and  Pr.  1252]; 
Pearce  v.  Miller,  99  IlL  App.  4^  of" 
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1353,    4.  To  Enforce  Payment  of  Oostf  of  Former  Suit.  —  a.  In 
General.  —  See  note  3. 

13tiS.     Power  Sxerdsed  to  ProTtnt  Tezatloiu  Proooedingf.  —  See  note  I. 

1357.  c.  Court  of  Different  Character  or  Differ- 
ent Jurisdiction  —  BqnlUblo  and  Legal  Proooodlngi.  —  See  note  3. 

1358.  6.  stay  Pending  Application  for  Other  Belief— a.  In 
General.  —  See  note  2. 

1963.    IV.  Stat  op  Ezscvtioh  —  1.  Power  of  Court  Generally. 

—  See  note  3. 

1S64.    2.  Temporary  or  Perpetual  Stay  —  d.  Temporary  Stay 

—  (0  -^'^  General, —  See  note  4. 
136S.    See  note  3. 

197S.    3.  Statutory  Stay  —  Confeeaion  of  Judgment  by  Surety  — 
/.  Time  to  Take.  —  See  note  2. 


Urmed  201  111.  188;  Wabash  R.  Co.  v. 
Sweet,  X03  Mo.  App.  276;  Schwede  v. 
Hemrich,  29  Wash.   124. 

1953.  8.  Georgia.  —  Johnson  v. 
Central  of  Georgia  R.  Co.,  119  Ga. 
185. 

Indiana.  —  Trogdon  v.  Brinegar,  26 
Ind.  App.  441. 

Missouri.  —  Wabash  R.  Co.  v.  Sweet, 
103  Mo.  App.  276. 

New  York.  —  Sire  v.  Shubert,  93  N. 
Y.  App.  Div.  324;   F'ransioli  v.  Boor- 


pay  the  costs  of  the  first  proceeding, 
where  it  was  shown  that  he  was  a 
cripple  and  without  means.  See  also 
Citizens'  St.  R.  Co.  v.  Shepherd,  (Ind. 
190 1)  59  N.  E.  Rep.  349,  holding  that 
"  the  presumption  of  vexation  is  over- 
come by  the  slightest  countervailing  evi- 
dence." 

1355*  1.  Hipes  v,  Griner,  28  Ind. 
App.  160;  Schwede  v.  Hemrich,  29 
Wash.  124. 

1357.    8.  Where  Law  and  Equity  Ad- 


man,  (Supm.  Ct.  App.  T.)   84  N.   Y.    minietered  in  Same  Court.  —  To  the  same 


Supp.  128. 

South  Carolina.  —  Hadwin  v.  South- 
em  R.  Co.,  67  S.  Car.  463. 

Washington.  —  Schwede  v.  Hemrich, 
29  Wash.  124. 

United  States. —  Kellogg  Switchboard, 
etc.,  Co.  V.  Glen  Telephone  Co.,  121 
Fed.  Rep.  174. 

It  b  Improper  for  the  Court  to  IMimiii 
the  suit  unless  the  costs  of  the  first 
suit  be  paid  forthwith.  The  proper  pro- 
cedure is  to  stay  proceedings  on  the 
second  suit.  The  plaintiff  can  insist 
on  a  nonsuit  if  the  costs  are  not  paid 
by  the  next  term.  Williams  v.  Getz, 
17  App.  Cas.  (D.  C.)  388. 

Suit  in  Forma  Paaperii.  —  In  Georgia, 
where  a  pauper  affidavit  is  relied  on  as 
a  substitute  for  the  payment  of  costs, 
such  affidavit  must  be  filed  at  the  time 
of  the  commencement  of  the  second 
suit  Johnson  v.  Central  of  Georgia 
R.  Co.,  119  Ga.  185. 

Ught  to  Belief —Dieeretion. — In  Camp 
V.  Chicago  Great  Western  R.  Co.,  (Iowa 
1904)  99  N.  W.  Rep.  735,  it  was  held 
that  the  court  might,  within  the  scope 
of  its  reasonable  discretion,  refuse  to 
postpone  the  trial  until  plaintiff  should 


effect  as  Davis  v.  Duffie,  (N.  Y.  Super. 
Ct.  Spec.  T.)  3  Abb.  Pr.  (N.  Y.)  363. 
stated  in  the  original  note,  see  Skeels 
V.  Bodine,  68  N.  Y.  App.  Div.  217.  But 
see  Spaulding  v.  American  Wood  Board 
Co.,  58  N.  Y.  App.  Div.  314. 

13«(8«  S.  See  Schoonmaker  v.  Hil- 
liard,  55  N.  Y.  App.  Div.  140,  wherein 
a  refusal  to  stay  proceedings  pending 
an  appeal  from  an  order  denying  a 
change  of  venue  was  held  to  be  cor- 
rect, in  view  of  the  fact  that  the  record 
before  the  court  clearly  indicated  that 
such  appeal  would  be  insufficient. 

1963.  8.  Davis  v.  Shryock,  25  Pa. 
Co.  Ct.  649  {citing  20  Encyc.  of  Pl. 
AND  Pr.  1263] ;  Margolies  v.  Ernst,  (N. 
Y.  City  Ct.  Gen.  T.)  34  Misc.  (N.  Y.) 
405,  holding  that  a  justice  of  the  City 
Court  of  New  York  city  can  stay  the 
execution  of  judgments  of  that  court. 

1364.  4.  Sponenburgh  v.  Glovers- 
▼ille,  (Supm.  Ct.  Spec.  T.)  42  Misc. 
(N.  Y.)  563. 

1365.  8.  Harris  v.  Gano,  117  Ga. 
934,  citing  20  Encyc.  op  Pl.  and  Pb. 
1265. 

1973.  8.  Sweigard  v.  Consumers 
Ice  Mfg.,  etc.,  Co.,  198  Pa.  St.  253. 
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1 375.  V.  Appligatioh  ro&  St  at~1.  How  Made.  — 

1377.  2.  When  and  Where  Hade.  —  See  note  4. 

1978.  3.  Diioretion  of  Gtoort  —  BoTiew  —  in 
notes  I,  2. 


See  note  4. 
. — See 


1975.  4.  Hipes  v,  Griner,  28  Ind. 
App.  160;  Kellogg  Switchboard,  etc., 
Co.  v.  Glen  Telephone  Co.,  121  Fed. 
Rep.  174. 

PlM  in  Ahfttement.  —  In  Htpes  v. 
Griner,  28  Ind.  App.  160,  it  was  held 
that  what  the  defendant  called  hii  plea 
in  abatement,  alleging  nonpayment  of 
costs,  must  be  regarded  as  a  motion  to 
stay  the  proceedings  until  the  costs 
should  be  paid. 

WalTsr.  —  In  Spaulding  v.  American 
Wood  Board  Co.,  58  N.  Y.  App.  Div. 
314,  the  court  said:  "There  was  no 
waiTer  of  the  right  of  the  defendant 
to  move  for  a  stay.     The  motion  was 


made,  although  not  heard,  before  an 
answer  was  served,  which  was  not  done 
until  the  last  day  for  service,  and  then 
to  save  a  default.  It  was  not  made 
after  issue  joined,  and  was  in  time." 

1377.  4.  State  v.  Waller,  133  Ala. 
199,  quoting  ao  Encyc.  of  Pl.  and  Pa. 
1276  [1277]  and  supporting  the  text 
paragraph  generally. 

1978.  1.  Trogdon  v,  Brinegar,  26 
Ind.  App.  441 ;  Carrier  v,  Missouri  Pac 
R.  Co.,  175  Mo.  470;  Ex  p,  Warren,  41 
Oregon  309;  TimoUt  v,  Philadelphia 
Pneumatic  Tool  Co.,  130  Fed.  Rep.  903. 

8.  Weiant  v.  Rockland  Lake  Trap 
Rock  Co.,  74  N.  Y.  App.  Div.  24. 


SUPPLEMENTAL  PLEADINGS. 

4.    I  Defihitiovs.  —  See  note  i. 

8.  IL  Statutes  Allowihg  SvppLSiCEVTAL  Flsabihgb  —  3.  Ap' 
plication  of  Chancery  Bules  to  €ode  Pleading.  —  See  note  i. 

9.  IV.  Pbopbiett  of  aed  Hecssbitt  fob  Supplemental 
Pleaoieob  —  2.  Bole  that  Supplemental  Pleading  Moit  Allege  New 
Matter  —  Distinction  Between  Supplemental  Pleadings  and  Amend- 
ments —  a.  In  General.  —  See  notes  3,  4,  5. 

10.  *.  Propriety  of  Supplemental  Bill  or  Amend- 
ment OF  Bill.  —  See  note  i. 

11.     Exoaptioni  to  and  Qnalifloationi  of  Balo.  —  See  note  I. 

c.  Propriety  of  Supplemental  Complaint  or 
Amendment  of  Complaint.  —  See  note  3. 

19.  d.  Propriety  of  Supplemental  Answer  or  Amend- 
ment OF  Answer  —  in  AoUom  nndor  Oodo.  —  See  note  2. 

Iff.  3.  Supplemental  Bills,  Complaints,  and  Petitions  —  a.  Rule 
THAT  Original  Pleading  Must  State  Cause  of  Action  — 

(i)  Supplemental  Bill —  in  GonoraL  —  See  note  2. 

4.  1.  IMitinotion  Botwoen  BiU  of  Ke-  S.  Mellor  v.  Smither,  5a  C.  C.  A.  64, 
▼lew  and  SnpplemenUl  Bill  in  Natnro  of     114  Fed.  Rep.  116. 

Bill  of  Bovlew.— "The  authorities  are  10.     1.  Schwab  v.  Schwab,  93  Md. 

clear   that  when   new   parties  mnst   be  382 ;  Mellor  v,  Smither,  52  C.  C.  A.  64, 

brought  in,  or  the  new  matter  is  brought  114  Fed.  Rep.  116;  Thompson  v.  Sche- 

forward  by  persons  not  parties  to  the  nectady    R.    Co.,  119    Fed.    Rep.    634. 

original  suit,  but  whose  rights  and  in-  See     also    Vashon   v.    Barrett,   99   Va. 

terests    are    affected    by    the    decree  344. 

already  made,  and  who  seek  to  set  up  Matters   Bearing  aa  Evidonoe  on  tho 

matters  which  occurred  during  the  pen-  Faott  in  Issne  in  the  original  bill  need 

dency  of  the  action,  the  filing  of  a  sup-  not  be  set  up  by  supplemental  bill.    Penn- 

plemental  bill   in  the  nature  of  a  bill  sylvania  Co.  v.  Bond,  99  111.  App.  535. 

of     review     is     the    proper    practice."  Ilk     1.  Mellor  v.  Smither,  52  C.  C. 

Thompson  v,  Schenectady   R.  Co.,   119  A.  64,  114  Fed.  Rep.  xi6. 

Fed.  Rep.  634,  per  Ray,  J.  8.   Matthews  z\   Rund,   27   Ind.  App. 

Distingniihod  from  Supplemental  State-  641 ;  Faas  v.  Faas,  57  N.  Y.  App.  Div. 

ment.  —  A  supplemental  statement  can  611. 

be  filed  by  the  complainant  only,  whereas  Facts  Which  Were  Not  in  Exiitenoe  or 

a  defendant  may  file  a  supplemental  bill.  Hot  Known  at  Commencement  of  Action. — 

Thompson  v.  Schenectady  R.  Co.,   119  See  Le  Boeuf  v.  Gray,  (Supm.  Ct.  Tr. 

Fed.  Rep.  634.  T.)    42    Misc.    (N.    Y.)    632;    Pacific 

5.  1.  Allen  V.  Davenport,  115  Iowa  Bridge  Co.  r.  U.  S.  Fidelity,  etc.,  Co., 
20.  33  Wash.  47. 

9.     8.  Commercial  Assur.  Co.  v.  New  13.    8.  Cook  v,   Georgia  Land  Co., 

Jersey  Rubber  Co.,  61   N.  J.  Eq.  446;  120   Ga.    1068;   Copeland  v,   Copeland, 

Powell  V,  Nolan,  27  Wash.  336.  60  S.  Car.  135. 

4.   Murphy  v.    Plankinton  Bank,    (S.  15.    2.  Mellor  v.  Smither,  5a  C.  C 

Dak.  1904)  100  N.  W.  Rep.  614.  A.  64,  114  Fed.  Rep.  xi$, 
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19.  (2)  Suppletnental  Complaint  or  Petition  —  Original  Oom^Uint 
nitd  VtMtttiirtlj.  —  See  note  2. 

31.  b.  Rule  that  Supplemental  Pleading  Must  Not 
State  New  Cause  of  Action  —  (i)  In  General.  —  See 
note  I. 

94.     lUtttn  Whloh  Bntitle  Com^Uinant  to  Moro  SxtamiTO  aad  Additloiial 
Btliii:  —  See  note  2. 
SO.    c.  Consideration  of  Matters  Which  May  and  Must 

Be  Set  Up  —  tapplmiMntal  Bin  Ii  Hot  Proper.  —  See  note  5. 

S6.    d.   Bringing  in  New  Parties  —  Revivor  —  (i)  In 

General —  In  Mt  In  Sqoitj.  —  See  note  2. 

38.  (2)  Upon  Devolution  of  Interest  by  Assignment^  Deaths 
Etc.  —  Iflbet  of  AMignmont  \ij  Dofondant.  —  See  note  3. 

S9«  OriginnI  Bill  In  Vatoro  of  Snpplomontal  Bill  upon  Aiiignment  by 
Oomplninant.  —  See  note  2. 

4T.  4.  Supplemental  Answers  —  c.  As  Respects  Particular 
Matters  of  Defense  —  (2) /«^^w^»/  Recovered  in  Another 
Action.  —  See  note  i. 

48,    ^3)  Set-off  and  Counterclaim.  —  See  note  1. 

(4)  Compromise^    Settlement^    Release^  and  Discharge  — 
Oompromiso  or  Sottlomont.  —  See  note  2. 

Belouo  and  Dioohargo.  —  See  note  4. 


19«  %.  Morse  v,  Steele,  132  Cal. 
4S6. 

91.  1.  Smith  V.  Bach,  8a  N.  Y.  App. 
Div.  608  \,citing  21  Encyc.  of  Pl.  and 
pR.  ao] ;  Matthews  v.  Rund,  27  Ind. 
App.  64  z ;  Schwab  v.  Schwab,  93  Md. 
38a;  Payne  V.  School  Dist.  No.  3-35-10, 
87  Mo.  App.  415;  Faas  v.  Faas,  57  N. 
Y.  App.  Div.  611 ;  Bush  v.  O'Brien,  58 
N.  Y.  App.  Div.  1x8;  Campbell  v.  Camp- 
bell, 69  N.  Y.  App.  Div.  435. 

94,  2.  SelioflHiroringinDegrooOnly. 
—  Where,  on  the  death  of  an  insured 
person  pending  an  action  by  him  to  re- 
form the  policy  and  recover  the  surren- 
der value  thereof,  the  assignee  of  the 
beneficiaries'  interests  is  substituted  as 
plaintiff,  a  supplemental  complaint  by 
such  assignee  continuing  the  prayer  for 
reformation  and  praying  a  judgment  for 
the  full  amount  of  the  policy  does  not 
demand  relief  of  a  character  other  or 
different,  except  in  degree,  from  that 
demanded  by  the  original  plaintiff.  Hunt 
V.  Provident  Sav.  L.  Assur  Soc,  77  N. 
Y.  App.  Div.  338. 

SO.  6.  Mellor  v.  Smither,  $2  C.  C. 
A.  64,  114  Fed.  Rep.  116. 

M«  8.  ireoenity  to  Bring  in  Anothar 
Party.  —  Where,  pending  the  action, 
the  defendants  became  bankrupts,  an 
order   directing   the   filing   of   a   sup- 


plemental complaint  containing  aver- 
ments of  their  bankruptcy  and  of  the 
appointment  and  qualification  of  the 
trustee,  and  other  proper  and  necessary 
allegations,  was  held  to  be  proper. 
Latimer  v.  McKinnon,  85  N.  Y.  App. 
Div.  aa4. 

38.  8.  Caldwell  v.  First  Nat  Bank, 
89  III.  App.  448. 

39.  8.  Whara  tha  Tranafnr  Is  of  Part 
Only  of  the  original  complainant's  in- 
terest in  the  subject-matter,  a  supple- 
mental bill  is  proper,  and  an  original 
bill  is  unnecessary.  Davis  v.  Smith, 
105  Fed.  Rep.  949. 

47.  1.  Rio  Tinto  Copper  Min.  CO.  v. 
Black,  (Supm.  Ct.  App.  T.)  85  N.  Y. 
Supp.  1 1 16,  holding  that  a  supplemental 
answer  setting  up  a  judgment  should 
be  allowed  unless  obviously  inadequate 
as  a  defense. 

48.  1.  In  Iowa  it  has  been  held  that 
the  defendant  cannot  set  up  by  sup- 
plemental answer  a  counterclaim  con- 
stituting a  new  and  distinct  cause  of 
action.  Allen  v.  Davenport,  115  Iowa 
20. 

9.  Varriale  v.  Metropolitan  St.  R  Co.. 
54  N.  Y.  App.  Div.  633. 

4.  Avoidanoa  of  Baloaaa.  —  See  Mis- 
souri, etc.,  R.  Co.  V,  Brantley,  26  Tex. 
Civ.  App.  XI. 
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49.    (6)  New  Matters  Affecting  Parties  —  Devolution  of  Inter- 
ests.  —  See  note  3. 

53.  V.  Tins  TO  File  Supplsmxhtal  PLEADures  —  2.  After 
Answer.  —  See  note  2. 

3.  At  or  During  Trial  —  After  Caiui  Em  Bmb  OalUd  for  Trial.  — 

See  note  3. 

4.  After    Judgment    or    Deoree  —  Sappieme&tal    Bill.  —  See 
note  5. 

53.     Supplemental  Anewer.  —  See  note  I . 

5.  After  Appeal  Has  Been  Taken  —  After  BeTenal  of  Jadgnont 
and  Bemanding  of  Caiue.  —  See  note  3. 

54.  8.  Laches  —  d.  Supplemental  Answer.  —  See  note  3. 

56.  VI.  Leave  of  Coubt  — 1.  Hecessity  to  Obtain  Leave  of 
Court  —  b.  In  Equity.  —  See  note  3. 

57.  c.  In  Actions  under  Code.  —  See  note  3. 

58.  2.  Discretion  of  Court  as  to  Allowing  Supplemental  Plead- 
ings —  a.  Statement  of  General  Rule.  —  See  note  2. 


49.  8.  A  Foreign  JTudgmenti  ren- 
dered since  the  commencement  of  the 
action,  the  effect  of  which,  if  binding 
as  an  adjudication,  is  to  negative  the 
right  of  the  plaintiff  to  maintain  the 
action,  may  properly  be  set  up  by  a  sup- 
plementary answer.  Conried  v.  Wit- 
mark,  73  N.  Y.  App.  Div.  185. 


54.  8.  Cook  V.  Georgia  Land  Co., 
120  Ga.  1068. 

After  Two  Tears  it  has  been  held  to 
be  proper  to  allow  a  supplemental  an- 
swer to  be  served  on  due  notice.  Sparks 
v.  Green,  69  S.  Car.  198. 

Where  the  Caae  Has  Kot  Boaehod  Trial 
and  there  is  no  evidence  of  any  injury 


53.    2.  After  the  Cause  Is  at  Iisne     to   the   plaintiff's   attorneys   by   reason 


a  supplemental  plea  in  abatement  may, 
under  the  Indiana  statute,  be  filed, 
where  the  cause  for  abatement  arises 
after  the  issues  are  closed.  Kokomo 
City  St.  R.  Co.  V.  Pittsburgh,  etc.,  R. 
Co.,  2$  Ind.  App.  335. 

3.  Fitzgerald  v.  Union  Sav.  <6ank,  65 
Neb.  97. 

6.  Thompson  v,  Schenectady  R.  Co., 
119  Fed.  Rep.  634. 

53.  1.  In  Furtherance  of  Jostlce  a 
supplemental  answer  may  be  allowed 
after  judgment;  and  where,  after  re- 
versal of  judgment  and  remand,  without 
directions,  the  trial  court  allows  a  sup- 
plemental answer,  mandamus  will  not 
lie  to  compel  an  entry  of  judgment  for 
the  plaintiff,  unless  it  is  apparent  that 
the  supplemental  answer  is  a  mere  pre- 
text to  defeat  the  entry  of  such  judg- 
ment. State  V.  District  Ct.,  91  Minn.  161. 
Compare  Sulek  v,  McWilliams,  (Ark. 
1903)  78  S.  W.  Rep.  769,  holding  that 
where  a  decree  was  entirely  executed 
but  for  the  fact  that  the  sale  was  not 
confirmed  an  effort  to  put  in  a  supple- 
mental answer  and  cross-complaint  was 
too  late. 

8.  See  Allen  v.  Davenport,  115  Iowa 
aio. 


of  the  defendant's  delay  in  setting  up 
by  supplemental  answer  a  settlement 
made  pending  the  action,  such  delay 
will  not  constitute  ground  for  denying 
the  motion  for  leave  to  file  such  answer. 
Varriale  v.  Metropolitan  St.  R.  Co.,  54 
N.  Y.  App.  Div.  633- 

A  Delay  of  a  Few  Monthi  in  moving 
for  leave  to  serve  a  supplemental  an- 
swer setting  up  a  judgment  rendered 
in  another  state  was  held  not  to  be 
sufficient  ground  for  denying  the  mo- 
tion where  it  appeared  that  the  de- 
fendant had  acted  in  good  faith,  that 
no  injustice  would  be  suffered  by  the 
plaintiff,  and  that  the  defendant  would 
otherwise  be  remediless.  Rio  Tinto 
Copper  Min.  Co.  v.  Black,  (Supm.  Ct. 
App.  T.)  85  N.  Y.  Supp.  1 1 16. 

A  Petition  for  Leave  to  File  should 
show  that  there  was  no  opportunity  to 
set  up  the  matter  earlier.  Balk  v.  Har- 
ris, i3o"N.  Car.  384. 

ft6.  8.  Thompson  v.  Schenectady  R. 
Co.,  119  Fed.  Rep.  634  (supplemental 
bill  in  nature  of  bill  of  review). 

57,  8.  Copeland  v.  Copeland,  60  S» 
Car.  135. 

59.  2.  Copeland  v,  Copeland,  60  Z* 
Car.  135. 
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S9.     Ditorvtion  Xatt  Be  Exereisad  Itoaionablj.  —  See  note  I. 

b.  Supplemental  Bills.  —  See  note  2. 
60.    d.  Supplemental   Answers  —  Ohanearj  pnetiM.  —  See 
notes  3,  4. 

Vnder  Code.  —  See  note  6. 

6JI.  e.  CoNsinE;RATioNs  Governing  Exercise  of  Dis- 
cretion  —  (2)  Merits  of  Proposed  Cause  of  Action  or  Defense.  — 
See  note  2. 

Attempt  to  fat  Up  Katttn  Wholly  Ininflfliont  in  Law.  —  See  note  4 

CS.  (5)  Review  of  Discretion  on  Appeal  —  (a)  In  aaunO.  —  See 
note  2. 

(b)  Abuo  of  Sliorotioii.  —  See  note  3. 

64.  8.  Hotioe  of  Application  —  b.  Code  Practice.  —  See 
note  4. 

AS.  4.  How  Application  Made  —  Motion  Paperi  —  Pnatioo  ia 
Ohaaeary.  —  See  note  i. 

66.  6.  Order  Granting    or   Denying   Leaye. — a.  Frame  of 

Order.  —  See  note  i. 

67.  b.  Imposition  of  Terms  —  (2)  What  Terms  May  Be 
Imposed.  —  See  note  i . 

68.  YII.  Style,  Fbaxe,  aeb  Alleoatioks  of  Svpplemsetal 
Pleadihob  —  3.  Style  or  Designation.  —  See  note  i . 

refused  (C.  C.  A.)  115  Fed.  Rep. 
806. 

64.  4.  Fitzgerald  v.  Union  Say. 
Bank,  65  Neb.  97,  holding  further  that 
a  copy  of  the  proposed  pleading  should 
be  tendered. 

66.  1.  Mwt  Kako  Prima  Faoio  Bhow- 
ing.  —  The  motion  for  leave  to  file  a 
supplemental  pleading  must  at  least 
make  a  prima  facie  showing  of  facts 
material  to  the  case  or  defense  which 
have  occurred  after  the  former  plead* 
ing,  or  of  which  the  party  was  ignorant 
when  the  former  pleading  was  made. 
Pickett  V.  Fidelity,  etc.,  Co.,  60  S.  Car. 

477. 
66.    1.  Whoro  the  Dofondaati  Bocomo 
BMBt    is  to  be  determined  by  the  court    Bankrupt    pending   the   suit,   an    order 


1,  Balk  V,  Harris,  130  N.  Car. 
384,  citing  a  I  Encyc.  op  Pl.  and  Pr. 
59,  but  holding  further  that  if  no  reason 
for  refusal  is  assigned,  the  appellate 
court  will  presume  that  it  was  a  proper 
exercise  of  discretion. 

2.  Thompson  v.  Schenectady  R.  Co., 
119  Fed.  Rep.  634. 

60.  8.  McDaniels  v.  Gowey,  30 
Wash.  412. 

4.  See  Balk  v,  Harris,  130  N.  Car. 
384. 

6.  Fitzgerald  v.  Union  Sav.  Bank,  65 
Neb.  97 ;  Latimer  v.  McKinnon,  72  N. 
Y.  App.  Div.  290 ;  Copeland  v.  Cope- 
land,  60  S.  Car.  135. 

69.    8.  The  Validity  of  a  ForaignJndg 


on  the  trial,  and  not  on  the  motion  for 
leave  to  file  a  supplemental  answer. 
Conried  v.  Witmark,  73  N.  Y.  App.  Div. 
185. 

4.  May  v.  Ball,  70  S.  W.  Rep.  196, 
24  Ky.  L.  Rep.  875 ;  Pickett  v.  Fidelity, 
etc.,  Co.,  60  S.  Car.  477.  See  also 
Copeland  v.  Copeland,  60  S.  Car.  135. 

63.  8.  Preservaline  Mfg.  Co.  v. 
Selling,  75  N.  Y.  App.  Div.  474 ;  Balk  v, 
Harris,  130  N.  Car.  384. 

8.  Balk  V.  Harris,  130  N.  Car.  384; 
Berliner  Gramophone  Co.  v.  Seaman,  (C. 
C.   A.)    113    Fed.   Rep.    750,   rehearing 


directing  a  supplemental  complaint  to 
allege  such  bankruptcy,  and  the  appoint- 
ment and  qualification  of  the  trustee, 
and  other  proper  and  necessary  allega- 
tions to  make  the  trustee  a  party,  is  a 
leave  to  serve  a  supplementaiy  pleading 
in  addition  to  the  former  pleading,  and 
not  in  place  of  it.  Latimer  v.  McKin- 
non, 85  N.  Y.  App.  Div.  224. 

67.  1.  Preservaline  Mfg.  Co.  v. 
Selling,  75  N.  Y.  App.  Div.  474;  Pick- 
rell  V.  Mendel,  87  N.  Y.  App.  Div.  163. 

6S.  1.  See  Sidway  v.  Missonri 
Land,  etc.,  Co.,  xi6  Fed.  Rep.  381,  hold- 
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71,  8.  Supplemental  Complaints  or  Petitioni  —  d.  Averment 
OF  Material  Facts.  —  See  note  4. 

78.    b.  Averment  of  Cause  of  Action.  —  See  note  4. 

75.  ym  Objsotiohb  to  Svppukbvtal  Plsabivob  - 1.  By 
Semnrrer  —  a.  Supplemental  Bill.  —  See  note  2. 

77.    S.  Objection  Waiyed.  —  See  note  5. 

80.  XI.  PBOCEEBives  nr  Cavsb  AnsB  SirFPLBiairTAL  Plsas- 
nrea  Fueb  —  8.  Hew  or  Additional  Prooees  npon  Filing  Supplemental 
Bill  or  Complaint  —  After  FUing  Supplemenui  ma  —  See  note  4. 


ing  that  an  affidavit  filed  cannot  be 
considered  as  a  supplemental  bill. 

71.  4.  Mnit  Allege  ?Mtt  Oermane  to 
Original  Caue  of  Aetlon.  —  A  supple- 
mental bill  that  sets  up  judgments 
fraudlently  obtained  and  a  composition 
of  creditors  is  proper,  as  the  matter 
sets  up  no  new  cause  and  is  germane  to 
the  original  bill.  French  v.  Commercial 
Nat.  Bank,  199  III.  213. 

A  Bftpplomontal  Bill  Inoontistont  with 
the  Original  will  not  be  allowed.  Bris- 
tol V.  Bristol,  etc.,  Water  Works,  25  R. 
I.  189. 

79.  4.  flame  Judgment  Bemandod  in 
Prajrer.  —  Where  a  supplemenul  com- 
plaint makes  the  trustee  in  bankruptcy 
of  the  defendant  a  party  in  his  repre- 
sentative  capacity,   it  is  not  open   to 


demurrer  on  the  part  of  such  trustee 
on  the  ground  that  the  same  judgment 
is  demanded  as  in  the  original  com- 
plaint, there  being  an  answer  in  the 
case,  and  the  averments  clearly  show- 
ing that  the  trustee  is  not  being  sued 
as  an  individual.  Latimer  v.  McKinnon, 
8s  N.  Y.  App.  Div.  224. 

7ff«    S.  Bonney  v.  Lamb,  210  111.  95. 

77,  6.  Jordan  v.  Indianapolis  Water 
Co.,  159  Ind.  349. 

90.  4.  It  If  Bisorotioaary  with  the 
Court  whether  notice  to  the  defendants 
or  to  the  parties  to  the  decree  shall  be 
required,  when  a  supplemental  bill  in 
the  nature  of  a  bill  of  review  is  filed 
after  decree  by  persons  who  were  not 
parties  to  the  suit.  Thompson  v, 
Schenectady  R.  Co.,  119  Fed.  Rep*  634. 
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SUPPLEMENTARY  PROCEEDINGS. 

88.  L  Vatvbb  avb  Chaeaotu  of  Kbmxdt  — 1.  In  GenenL 
—  See  note  i. 

99.    3.  Bubstitnte  for  Crediton'  Bill  —  See  note  i. 

93.  4.  PnrpoM  and  Object  —  b.  Collection  of  Tax.  —  See 
note  2. 

9II.    n.  JvuiDlOTiov  —  2.  Vew  Tork  Praetioe.  —  See  note  3. 

99.  IV.  AoAiviT  Whom  PBOoiXBnros  Kat  Be  KAnrTAXvxD  — 
1.  In  OeneraL  —  See  note  4. 

101.    8.  Debtors  of  Bxeoution  Defenduit.  —  See  note  2. 

109.    V.  WiTKiv  WsAT  TnoB  PBocxsDnros  Kat  Be  Ivsn- 

TVTSD. — See  note  i. 

107.  VL  WsAT  JrooMXVTi  Baiis  fob  PBOOiXDnres  —  6.  Void 
and  Voidable  Judgments.  —  See  notes  2,  3. 


S8.  1.  Wren  tr.  Dooley,  97  IlL  App. 
88. 

9%*  1.  See  In  rt  De  Leon,  (Supm. 
Ct.  Spec.  T.)  69  N.  Y.  Supp.  242,  sus- 
taining Matter  of  Sickle,  5a  Hun  (N. 
Y.)  537,  stated  in  the  original  note. 

BflOMdiat  Oonoomnl.  —  The  remedies 
provided  by  supplementary  proceedings 
and  judgment  creditors'  actions  are  con- 
current, and  the  creditor  may  prosecute 
either  or  both  until  satisfaction  of  his 
judgment,  in  the  absence  of  any  plea 
of  abuse  against  which  the  party  re- 
quires protection.  In  re  De  Leon, 
(Supm.  Ct.  Spec.  T.)  69  N.  Y.  Supp. 
242. 

Wh«n  Hot  Adequate  B«mady.  —  Sup- 
plementary proceedings  do  not  super- 
sede the  remedy  by  action  when  they 
are  not  adequate  to  accomplish  the 
purpose  of  the  action.  Gordon  v,  Lemp, 
7  Idaho  677. 

93.  9.  Order  Must  Be  by  Conrt.  — 
An  order  instituting  supplementary 
proceedings  for  the  collection  of  a  tax 
must  be  made  by  the  court,  and  a 
special  county  judge  has  no  power  to 
make  such  an  order.  Matter  of  Wright, 
73  N.  Y.  App.  Div.  75- 

06.  8.  The  Afidavit  Ii  a  Pr«rM|iiidte 
to  the  jurisdiction  of  a  Supreme  Court 
judge.  Shannon  v,  Steger,  75  N.  Y. 
App.  Div.  279. 

99.     4.    Lnnsties.  —  An  order  for 


discovery  in  aid  of  execution  may  be 
made  against  a  judgment  debtor  of  un- 
sound mind.  Wilkinson  cr.  Markert,  65 
N.  J.  L.  518. 

101.  a.  Bzeentor. —  See  Williams  v. 
Smith,  117  Wis.  142. 

Ths  Aypgtntmaat  of  a  BeeeiTer  does 
not  terminate  the  right  of  the  judgment 
creditor  to  institute  a  proceeding  for 
the  examination  of  a  third  party.  Smith 
V,  Cutter,  64  N.  Y.  App.  Div.  412. 

109.  1.  Bxaminatioii  of  Thizd  Pwtj. 
—  The  ten-year  limitation  is  applicable 
to  an  order  to  examine  a  third  party  as 
well  as  a  debtor.  Peck  v,  Disken,  (N. 
Y.  City  Ct  Spec.  T.)  41  Misc.  (N.  Y.) 
473. 

107,  8«  A  JudgmoBt  Againit  a  For- 
oign  OorporatioB  rendered  after  its  dis- 
solution has  been  effected  is  absolutely 
void,  and  cannot  afford  a  basis  for  sup- 
plementary proceedings.  Matter  of 
Stewart,  (Supm.  Ct  Spec^  T.)  39  Misc. 
(N.  Y.)  275. 

8.  Judgment  May  Be  Shown  to  Bo  Void. 
-^  While  the  regularity  of  a  judgment 
cannot  be  attacked  collaterally  upon  a 
proceeding  of  this  nature,  it  may  be 
shown  that  the  judgment  upon  which 
the  proceeding  rests  is,  and  was  when 
rendered,  void,  and  therefore  is  in  legal 
effect  no  judgment  at  all.  Matter  of 
Stewart,  (Supm.  Ct.  Spec.  T.)  39  Misc. 
(N.  Y.)  275. 
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Vn.  Ex£CUTiov  — 1.  Veoestity  of  luuanoe. — See  note  i. 

S.  To  Whom  Issued.  —  See  note  3. 

4.  Prooeedings  After  Beturn — a.  In  General.  —  See 


108. 
109. 
111. 

note  I. 

117.  VnL  Apjidavit  fob  Obdsb  of  Exaxivatioit  —  1.  He- 
eessity  and  Snfflciency  —  In  (General.  —  See  note  i . 

119.  8.  Ai&davit  After  Betnm  of  Bzecution  —  b.  What  Affi- 
davit Must  Contain  —  DMeriptioa  ©f  jud^mtAt.  —  See  note  2. 

.  191.     iMuanM  of  ExMution.  —  See  note  l. 

134.  6.  Affidavit  for  Order  of  Examination  of  Third  Party.  — 
See  note  i. 

6.  Allegations  npon  Information  and  Belief.  —  See  note  2. 

195.    7.  Alternative  Statements  —  See  note  2. 

187.  IX.  Obdsb  of  Exaxivatiov  — 11.  Vaoating  Order. — 
See  note  4. 

138.    See  note  i. 

149.  Xn.  ExAXiVATiOH  —  8.  Proceedings  on  Examination  — 
a.  In  General  —  See  notes  i,  2. 


10§«  1.  Shannon  v.  Steger,  75  N. 
Y.  App.   Div.   279;   Lisner  v.   Toplitz, 

86  N.  Y.  App.  Div.  I. 

Under  the  Oregon  Statute  a  judg- 
ment creditor  need  not  levy  upon 
and  sell  the  tangible  property  of  his 
debtor  before  invoking  the  aid  of  sup- 
plementary proceedings.  State  v.  Down- 
ing. 40  Oregon  309. 

100.  S.  Where  a  Judgment  Debtor 
Hired  Lodgings  from  month  to  month  in 
a  county  other  than  that  of  his  perma- 
nent residence,  and  occupied  such  lodg- 
ings, an  execution  issued  to  the  sheriff 
of  such  county,  and  returned  unsatis- 
fied, was  held  to  be  sufficient  to  sustain 
an  order  for  an  examination  in  supple- 
mentary proceedings.     Rose  v.  Durant, 

87  N.  Y.  App.  Div.  240. 

111.  1 .  Exeentioni  Iieaed  npon  Orders. 
—  Supplementary  proceedings  cannot  be 
maintained  in  aid  of  an  execution  issued 
upon  an  order  for  the  payment  of  ali- 
mony before  the  return  of  the  execu- 
tion. Ostrom  V.  Ostrom,  (Supm.  Ct. 
Spec.  T.)  38  Misc.  (N.  Y.)  23a. 

117.  1.  In  Nebraska  no  affidavit  is 
necessary,  but  supplementary  proceed- 
ings may  be  instituted  on  a  return  of 
the  execution  unsatisfied,  in  whole  or 
in  part  English  v.  Smith,  (Neb.  1901) 
96  N.  W.  Rep.  60. 

119.  a.  Alternative  Averment.  —  An 
affidavit  served  upon  the  judgment 
debtor  stating  that  "  said  judgment  was 
duly  rendered  upon  said  judgment 
debtor's  appearance,  or  personal  service 


of  the  summons  upon  said  judgment 
debtor,"  is  sufficient,  since  it  cannot  be 
misleading.  Matter  of  Wyman,  76  N. 
Y.  App.  Div.  292. 

191.  1.  Lawyers'  Title  Ins.  Co.  v. 
Stanton,  (Supm.  Ct.  App.  T.)  84  N. 
Y.  Supp.  468. 

134.  1.  Proof  Satiifaetory  to  Jndgi. 
—  Code  Civ.  Pro.  N.  Y.,  S  2441,  does 
not  require  that  proof  positive  shall 
be  presented  that  the  third  party  sought 
to  be  examined  actually  has  possession 
of  property  of  the  judgment  debtor. 
All  that  is  required  is  that  proof  shall 
be  presented,  either  by  affidavit  or  by 
other  competent  written  evidence,  to 
the  satisfaction  of  the  judge.  Carley 
V.  Tod,  56  N.  Y.  App.  Div.  170. 

2.  Carley  v.  Tod,  56  N.  Y.  App.  Div. 
170. 

135.  2.  Smith  v.  Cutter,  64  N.  Y. 
App.  Div.  4x2. 

137.  4.  Collateral  Attaek.— An  order 
for  the  examination  of  the  judgment 
debtor  cannot  be  attacked  collaterally. 
Lisner  v.  Toplitz,  86  N.  Y.  App.  Div.  i. 

1 39.  1.  When  the  Order  Is  Valid  and 
Regular  the  question  whether  it  should 
be  vacated  rests  in  the  sound  discretion 
of  the  court.  Lisner  v,  Toplitz,  86  N. 
Y.  App.  Div.  I. 

149.  1.  Examination  of  Debtor  Kot 
Essential.  —  Wilkinson  v.  Markert,  65 
N.  J.  L.  518;  State  r.  Downing,  40  Ore- 
gon  309. 

S.  Avoiding  Examination.  —  A  third 
party  ordered  to  attend  an  examination 
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104.     Xm.  OBDBBS  fob  PATKBHT  of  MOBBT  OB  Dbutxbt  ov 
Pbopbbtt  —  L  In  Oentral.  —  See  note  3. 
1SS«     See  notes  1,2. 

158.  2.  Under  What  Conditions  Granted  — ^.  Title  Must 
Be  Clear  and  Undisputed  —  (i)  In  General.  —  See  note  2. 

159.  See  note  i. 
160«    See  note  i. 

(2)  Power  of  Court  to  Settle  Disputed  TUle.  —  See  note  2. 
166.    XI7.  COVTXXFT  —  2.  What  Conftitntei  Contempt  —a.  In 
General.  —  See  note  i. 


cannot  tToid  such  examination  .by  tab- 
mitting  an  affidavit  asserting  his  own- 
ership of  the  property  which  had  be- 
longed to  the  judgment  debtor,  and 
showing  how  much  property  there  was, 
and  under  what  circumstances  the  trans- 
fer thereof  took  place.  Matter  of  De 
Leon,  63  N.  Y.  App.  Div.  41. 

154.  S.  Mary  Ihis  to  Fublio  Offlear. 
—  The  provisions  of  the  supplement  to 
the  New  Jersey  Execution  Act,  approved 
March  22,  190X  (P.  L.  372),  authoriz- 
ing a  judge  to  require  a  debtor  to  ap- 
ply part  of  his  income  to  the  payment 
of  his  debts,  do  not  reach  the  unearned 
salary  or  remuneration  of  a  debtor 
for  official  service  due  to  the  public. 
Spencer  v.  Morris,  67  N.  J.  L.  500. 

"Salary"  Is  "Inooma."  —  A  salary 
paid  to  the  judgment  debtor  is  "  in- 
come "  within  the  meaning  of  the  New 
Jersey  Act  of  March  22,  1901  (P.  L. 
373*  fi  3)>  out  of  which  he  may  be  re- 
quired to  make  payments  on  account  of 
an  unsatisfied  judgment.  White  v, 
Koehler,  70  N.  J.  L.  526. 

tM.  1.  Fsrsonal  Property  Held  in 
Tmit.  —  The  interest  of  a  judgment 
debtor  in  personal  property  or  its  in- 
come held  for  him  upon  a  trust  pro- 
ceeding from  a  third  person  may  be 
reached  by  supplementary  proceedings. 
Williams  v.  Smith,  X17  Wis.  142.  But 
see  Matter  of  Seymour,  76  N.  Y.  App. 
Div.  300, 

Money  Given  to  Wife  by  Rvsbaad.  ~ 
The  rule  has  no  application  in  the  case 
of  a  wife  who  has  received  and  ex- 
pended money  which  her  husband  has 
given  to  her  pursuant  to  an  arrange- 
ment made  in  good  faith  and  free  from 
fraud,  whether  legally  enforceable  as 
a  contract  or  not.  Broderick  v.  Archi- 
bald, 61  N.  Y.  App.  Div.  473. 

a.  Ceort  Order.  —  In  New  York,  where 
judgment  against  a  debtor  was  obtained 
in  the  Supreme  Court,  an  order  pur- 
porting to  be  that  of  a  County  Court 


directing  such  debtor  to  pay  to  the  re- 
ceiver of  his  property  a  certain  sum 
was  held  to  be  unauthorized.  Fiss  v. 
Haag,  7S  N.  Y.  App.  Div.  241. 

But  in  Oregon,  although  the  prelim- 
inary order  of  examination  is  made  by 
a  judge,  the  final  order  requiring  satis- 
faction of  the  judgment  may  be  issued 
by  the  cotirt.  State  v.  Downing,  40  Ore- 
gon 309. 

159.  a.  Clear  Preef  ef  Peeeeeden  by 
the  judgment  debtor  of  the  property 
ordered  to  be  applied  is  essential.  Brad- 
ley V.  Burk,  81  Minn.  368;  Hammer  v. 
Downing,  41  Oregon  234. 

159.  1.  Shaimon  v.  Steger,  75  a, 
Y.  App.  Div.  279. 

190.  1.  Matter  of  Becker,  (Supm. 
Ct.  Spec.  T.)  36  Misc.  (N.  Y.)  322; 
Leggett  V.  Waller,  (Supm.  Ct  Spec  T.) 

39  Misc.  (N.  Y.)  408. 

a.  Brein  v.  Light,  (N.  Y.  Qty  Ct 
Gen.  T.)  36  Misc.  (N.  Y.)  no,  a/firmed 
(Supm.  Ct  App.  T.)  37  Misc.  (N.  Y.) 
771 ;  Matter  of  Becker,  (Supm.  Ct  Spec. 
T.)  36  Misc.  (N.  Y.)  Z22\  Holmes  v. 
O'Regan,  68  N.  Y.  App.  Div.  318. 

166.  1.  Prodnotion  of  Books.  —  Re- 
fusal to  comply  with  an  order  requiring 
the  production  of  corporation  books  is 
punishable  as  a  contempt  Friedman  v, 
Newman,  (Supm.  Ct  App.  T.)  86  N.  Y. 
Supp.  735. 

▼oidable  Order.  — The  fact  that  an 
order  is  erroneously  issued,  and  is  there- 
fore voidable,  affords  no  justification 
for  a  disobedience  thereof.  State  r. 
Downing,  40  Oregon  309. 

Affidavit  of  Faets.  —  The  facts  con- 
stituting contempt,  when  not  committed 
in  the  presence  of  the  court,  must  be 
shown  by  affidavit     State  v.  Downing, 

40  Oregon  309. 

Womeii.  —  A  court  has  inherent 
authority  to  commit  a  woman  to  the 
county  jail  for  a  contempt  of  court  in 
refusing  to  obey  its  order.  Joyee  v. 
Eversott,  161  Ind.  440. 
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168.    b.   Failure  TO  Attend  FOR  Examination.  —  See 
note  I. 

170.  c.  Refusal  to  Answer.  —  See  note  2. 

171.  d.  Failure  to  Turn  Over  Property  or  Money.  — 

See  notes  2,  3. 

179.  See  notes  1,3. 

173.  e.  Violation  of  Injunction.  —  See  note  i. 

174.  See  note  3. 

176.    3.  Prooeasy  Hearing,  and  Adjudication  —  d.  Order  to 
Show  Cause  —  Warrant  of  Attachment.  —  See  note  i. 

1 80.  4.  Punishment  —  Panitlimeiit    Proportioii^d    to    Iigury.  —  See 
notes  I,  2. 

185.    XV.  SSOEIYEB  —  8.  Who  May  Appoint.  —  See  note  i. 


168.  1.  FaUnre  of  a  Party  to  Appear 
on  Any  Adjonmed  Bay  is,  constructively 
at  lea3t,  contempt  of  court,  although 
having  obtained  an  order  from  the 
bankruptcy  court  staying  the  plaintiff's 
proceedings,  he  believed  that  the  func- 
tion of  the  state  court  had  come  to  an 
end.  Kreiser  v,  Kitaoka,  (Supm.  Ct. 
App.  T.)  36  Misc.  (N.  Y.)   174. 

A4Jndieation  of  Bankrupt^  Ko  Ezoofo. 
—  A  judgment  debtor  under  an  order 
of  the  state  court  to  appear  and  be 
examined  as  to  his  property  cannot 
ignore  such  order  entirely  on  being  ad- 
judged a  bankrupt,  but  should  apply  for 
and  obtain  a  stay  of  such  supplementary 
proceedings.  In  re  De  Lany,  124  Fed. 
Rep.  280. 

170.  8.  Matter  of  Backus,  91  N.  Y. 
App.  Div.  266. 

Bireotion  by  Judgo  Keoouary.  —  A  judg- 
ment debtor  cannot  be  adjudged  guilty 
of  contempt  where  it  does  not  appear 
that  any  oral  direction  was  given  to 
him  by  the  judge  which  he  refused  to 
obey.  East  River  Bank  v,  De  Lacy, 
(Supm.  Ct.  App.  T.)  37  Misc.  (N.  Y.) 

765. 

171.  2.  A  Third  Person  cited  to  an- 
swer for  contempt  for  failure  to  pay 
over  money  found  to  belong  to  the 
judgment  dehtor  cannot  excuse  a  dis- 
obedience of  the  order  by  asserting  that 
the  money  withheld  does  not  belong  to 
the  judgment  debtor.  Such  showing 
should  have  been  made  on  the  original 
examination.    In  re  Lewis,  67  Kan.  340. 

8.  Holmes  v.  O'Regan,  68  N.  Y.  App. 
Div.  318. 

179,  1.  State  V,  Downing,  40  Ore- 
gon 309. 

3.  Hammer  v,  Dovming,  41  Oregon 
234. 


173.  1.  Harvey  v.  Arnold,  84  N.  Y. 
App.  Div.  132. 

Ho  Presumption  of  Iignnotion  Order.  — 
Where  there  is  no  evidence  in  the 
record  that  an  injunction  order  was 
ever  made,  however  common  and  usual 
such  an  order  may  be,  its  existence 
cannot  be  assumed,  especially  as  the 
basis  for  a  reversal.  Holmes  v.  O 'Regan, 
68  N.  Y.  App.  Div.  318. 

174.  8.  Matter  of  Becker,  (Supm. 
Ct.  Spec.  T.)  36  Misc.  (N.  Y.)  322. 

Exempt  Property.  —  Corde  v.  Laugh- 
lin,  (Supm.  Ct  App.  T.)  86  N.  Y.  Supp. 
795. 

176.  1.  yeniie. — An  application  to 
enforce  an  order  to  show  cause  why  the 
debtor  should  not  be  punished  for  con- 
tempt must  be  determined  in  the  county 
in  which  the  supplementary  proceeding 
was  instituted.  Matter  of  Backus,  91 
N.  Y.  App.  Div.  266. 

1§0.  1.  Contempt  Hot  Wilful.  — A 
line  of  two  hundred  and  fifty  dollars 
and  fifty  dollars  costs  is  excessive  when 
it  is  evident  that  the  contempt  was  not 
wilful  and  there  is  no  proof  that 
pecuniary  loss  has  resulted.  Kreiser 
V,  Kitaoka,(Supm.  Ct.  App.  T.)  36  Misc. 
(N.  T.)   174. 

8.  Matter  of  Becker,  (Supm.  Ct.  Spec. 
T.)  36  Misc.  (N.  Y.)  322. 

Amount  Limited  by  Btatnte.  —  Fried- 
man V,  Newman,  (Supm.  Ct.  App.  T.) 
86  N.  Y.  Supp.  735. 

185.  1.  On  the  Death  of  a  Reeeiver 
appointed  by  a  county  judge,  after  en- 
tering upon  the  discharge  of  his  duties 
and  instituting  proceedings  under  the 
direction  of  the  Supreme  Court,  the  lat- 
ter court  has  jurisdiction  to  appoint 
a  second  receiver.  Smith  9.  Barnum, 
59  N.  Y.  App.  Div.  291. 
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186.  5.  Oronnd  of  Applkation  —  b.  Appointment  as  Hat- 
TER  OF  Course.  —  Sec  note  3. 

1 87,  See  note  2. 
188*    See  note  i. 

190.    7.  Order  —  in  G«L«na.  —  See  note  2. 
193.    9.  Segnlarity  of  Appointment  —  b.  Who  May  Object. 
—  Sec  note  3. 

198.    ZVIL  Suvics  OF  Oedbbs.  —  See  note  2. 
198.    ZIZ.  ABAEBOBKBirT.  —  See  note  2. 

XX.  D18COVTUIUABGB  OB  DiBMisaAL.  —-  See  note  4. 

See  note  i. 

XXn.  Allowabcb   or   Costs.  —  1.  In   OeneraL  —  See 


T99. 
900. 

note  2. 


156.  S.  Dease  v.  Reese,  (Supm.  Ct 
Spec.  T.)  39  Misc.  (N.  Y.)  657. 

157.  S.  Tht  DiMratien  It  LsgAl,  Bot 
Arbitnry,  and  a  judge  cannot  lawfully 
refuse  to  appoint  a  receiver  if  there  be 
presented  to  him  competent  evidence  of 
assets.  Wilkinson  v,  Markert,  65  N.  J. 
L.  518. 

Oollataral  Qnasdons  of  JuX  or  Law.— - 
The  judge,  on  an  application  for  a  re- 
ceiver, should  not  decide  collateral  ques- 
tions of  fact  or  law,  but,  if  there  be  dis- 
pute, should  appoint  a  receiver,  that  he 
may  present  those  questions  appropri- 
ately for  decision.  Wilkinson  v,  Mark- 
ert, 65  N.  J.  L.  518. 

188.  1.  Kelsey  v.  Webb,  94  N.  Y. 
App.  Div.  571. 

190.  S.  Lisner  v,  Toplitz,  86  N.  Y. 
App.  Div.  I. 

193.  8.  Junior  Judgment  Ctoditor. — 
When  it  appears  from  the  proceedings 
themselves  that  the  court  was  without 
jurisdiction,  an  order  appointing  a  re- 


ceiver is  void,  and  may  be  vacated  on 
the  application  of  a  junior  judgment 
creditor.  Shannon  v,  Steger,  75  N.  Y. 
App.  Div.  379. 

IIMI.  8.  Corde  v.  Laughlin,  (Supm. 
Ct.  App.  T.)  86  N.  Y.  Supp.  795. 

188.  S.  Indiflnito  A^jovnimMit — 
Adjournment  of  supplementary  proceed- 
ings to  a  time  to  be  "  hereafter  fixed " 
does  not  amount  to  an  abandonment. 
Rothschild  v.  Gould,  84  N.  Y.  App.  Div. 
Z96. 

4.  A  DiMontlBiuuioe  Must  Be  by  Orte 
of  the  judge.  The  proceeding  does  not 
fall  of  its  own  weight  for  neglect  to 
prosecute  it.  Rothschild  v.  Gould,  84 
N.  Y.  App.  Div.  196. 

198.  I.  Cobb  V.  Edson,  (Supm.  Ct 
App.  T.)  84  N.  Y.  Supp.  916. 

800.  S.  lUlnre  to  Pay  Costs  — Con- 
tempt.  —  A  neglect  or  refusal  to  obey  an 
order  of  court  requiring  the  payment  of 
costs  is  punishable  as  a  contempt.  Hoi- 
ton  V.  Robinson,  59  N.  Y.  App.  Div.  45. 


SURCHARGING   AND    FALSIFYING. 

91 0.    BeAnitioni.  —  See  note  I. 

810.     1.   Tate  v.  (xairdner,  119  Ga.     and  the  sum  of  items  successfully  sur- 


133;  Hughes's  Estate,  19  Pa.  Super.  Ct 

534. 

Meaaiure  of  Belief.  —  A  bill  to  sur- 
charge and  falsify  an  ex  parte  confirmed 
settlement  of  a  fiduciary  does  not  over- 
haul the  account  and  restate  all  its 
items,  but  deals  only  with  those  items 
surcharged  and  falsified.  In  other  re- 
spects the  former  account  stands  firm, 
as  does  also  the  balance  shown  by  it, 


charged  and  falsified  is  the  measure  of 
relief  on  such  a  bill.,  Windon  v.  Stew- 
art,  48  W.  Va.  488. 

Who  Kay  Maintain  Bill.  —  One  who  is 
not  entitled  to  any  relief  against  an 
executor  cannot  maintain  a  bill  to  sur- 
charge and  falsify  the  accounts  of  such 
executor  in  an  ex  parte  settlement  by 
him.  Dearing  v.  Selvey,  50  W. 
Va.  4. 
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913.    L   MOBTGAOB  FoBBOLOBUBM  —  1.   Sales  under  Decree  — 
a.  General  Rule  as  to  Control  of  Court  over  Surplus. 

—  See  notes  i,  2. 

313.    d.  Proceedings  TO  Secure  Distribution  —  (i)  /V- 

titton.  —  See  note  i. 

(3)  Notice.  —  See  note  3. 
314«    See  note  i. 

(4)  Reference  —  (a)  Ordw.  —  See  note  2* 


319.  1.  The  Court  Hai  Power  to  In- 
quire into  all  of  the .  facts  relating  to 
an  equitable  distribution  of  a  surplus 
arising  from  a  sale  or  foreclosure  of  a 
mortgage.  St.  Lawrence  University  v. 
Farmer,  (Supm.  Ct.  Spec.  T.)  32  Misc. 
(N.  Y.)  410. 

8.  Mueller  v,  Stinesville,  etc..  Stone 
Co.,  154  Ind.  230;  Moss  v.  Robertson, 
56  Neb.  774;  Montague  v,  Marunda, 
(Neb.  1904)  99  N.  W.  Rep.  653;  Lap- 
ham  v.  Lapham,  63  N.  Y.  App.  Div.  597 ; 
Close  V.  Riddle,  40  Oregon  59a. 

Holder  of  Unforeoloiod  Mortgage.  —  In 
National  Bank  v.  Exchange  Bank,  no 
Ga.  692,  it  was  held  that  a  surplus  fund 
in  court  arising  from  the  sale  of  the 
mortgaged  property  under  a  lien  of 
higher  dignity  may  be  claimed  upon  an 
unforeclosed  mortgage,  when  the  holder 
thereof  has  a  superior  equitable  title 
to  the  fund  and  is  otherwise  without 
remedy. 

913.  1.  White  V.  Smith,  174  Mo. 
186. 

Belief  Obtained  hy  Original  Petition.  — 
Upon  application  by  a  second  mortgagee 
who  is  made  a  party  to  a  bill  to  foreclose 
a  first  mortgage,  the  court  may  direct  the 
surplus,  if  any,  arising  from  a  sale  under 
the  first  mortgage  to  be  deposited  in  the 
registry  of  the  court,  and  pursuant  to 
such  deposit  the  second  mortgagee  is 
entitled  to  intervene  by  petition  and 
have  the  court  adjudicate  his  right 
thereto;  but  such  relief  cannot  be  ob- 
tained by  merely  setting  up  a  claim  to 
such  surplus  in  his  answer  to  the  origi- 
nal bill.  Jackson  v.  Dutton,  (Fla.  1903) 
35  So.  Rep.  74. 

When    Oron-biU   If    Unneeenary.  — 


Where  a  junior  incumbrancer  ie  made 
a  party  defendant  to  a  foreclosure  suit, 
a  cross-bill  is  not  necessary  to  enable 
him  to  participate  in  the  distribution  of 
a  surplus.  All  that  is  necessary  is  for 
him  to  prove  his  claim  and  have  satis- 
faction out  of  any  stuplus  over  and 
above  the  superior  incumbrance.  Wal- 
len  V,  Moore,  187  111.  190.  Compare 
Moss  V,  Robertson,  56  Neb.  774,  hold- 
ing that  where  a  junior  mortgagee  was 
made  a  party  defendant  to  a  suit  to 
foreclose  a  superior  mortgage  and 
defaulted,  after  a  sale  was  ordered, 
made,  and  confirmed,  such  junior  mort- 
gagee, who  had  been  constructively 
summoned,  might  have  the  decree 
opened  and  set  up  his  right  to  the  sur- 
plus in  the  hands  of  the  court  by  an- 
swer and  cross-bill  in  the  court  and 
in  the  action  in  which  the  decree  of 
foreclosure  and  sale  was  rendered. 

8.  Hardy  v,  Beverly  Sav.  Bank,  175 
Mass.  112;  Throckmorton  v,  O'Reilly, 
(N.  J.  1903)  55  Atl.  Rep.  56. 

Snrplu  in  Barrogate'i  Court.  —  In  New 
York,  where  surplus  moneys  have  been 
directed  by  the  judgment  to  bfc  paid 
into  the  surrogate's  court,  to  be  there 
distributed,  they  cannot  be  paid  out, 
under  Code  Civ.  Pro.  N.  Y.,  98  2798, 
2799,  except  upon  citation  to  each  per- 
son who  is  entitled  to  share  in  such 
distribution.  Powell  v,  Harrison,  88  N. 
Y.  App.  Div.  228.  See  also  Washington 
L.  Ins.  Co.  V.  Qark,  79  N.  Y.  App.  Div. 
160. 

914.  1  Bartmess  v,  HoUiday,  37 
Ind.  App.  544. 

9.  Throckmorton  v,  O'Reilly,  (N.  J. 
1903)  55  Atl.  Rep.  56. 
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91 4.    (•)  rnwOTi  if  irfwii.  —  See  note  4. 

91 6.  c.  Power  of  Court  over  Referee's  Report.  —  See 
note  I. 

e.  Costs  of  Distribution.  —  See  note  3. 

917.  8.  Salts  under  Trut  Deeds  tad  Power-of«de  Mortgages  — 
a.  Manner  of  Determining  Rights  of  Claimants  to  Sur- 
plus —  (2)  Form  of  Action  —  Amaftlt.  —  See  note  3. 

991.  e.  Plea  of  Statute  of  Limitations  by  Mortgagee 
with  Power  of  Sale.  —  See  note  i. 

IL  SHBBin^s  Balis —  1.  Coatnil  of  Court  over  Surpliis 
rroeeeds.  —  See  note  2. 

999.  S.  Settlement  of  GonlUetijig  Claims  —  a.  Payment  of 
Money  into  Court  by  Officer.  —  See  note  i. 


914.  4.  Wilcox  tr.  Drought,  (Supm. 
Ct.  Spec  T.)  36  Misc.  (N.  Y.)  351. 
a/Rrmed  71  N.  Y.  App.  Dir.  40a. 

Sl#.  1.  Lmpham  v.  Lapham,  63  N. 
y.  App.  DiT.  597. 

S.  People's  Tmst  Co.  v.  Harman,  43 
N.  Y.  App.  DiT.  348;  American  Mortg. 
Co.  tr.  Btttler,  (Supm.  Ct.  Spec  T.)  36 
Misc.  (N.  Y.)  253. 

Ootti  GhMfMbto  to  Fud.  —  Friedheim 
9.  Crescent  Cotton  Mill,  64  S.  Car.  277. 

In  Buena  Vista  Loan,  etc.  Bank  v. 
Grier,  114  Ga.  398,  it  was  held  that 
where  a  fund  arising  from  a  sale  under 
execution  was  awarded  in  the  order  of 
distribution  to  a  party  holding  a  lien 
superior  to  that  under  which  the  sale 


of  counsel  as  to  whether  they  shall  be 
paid  out  of  the  fund  or  by  a  party  to 
the  controversy  can  control  the  exercise 
of  such  discretion.  Cowen  tr.  King,  $4 
N.  Y.  App.  Div.  331. 

Oonasal  and  AnstiaBMr'i  Vms.  —  In 
Bangs  V,  Fallon,  179  Mass.  77,  it  was 
held  that  in  a  suit  against  a  mortgagee 
for  the  surplus  of  the  proceeds  cf  a 
foreclosure  sale,  such  mortgagee  was 
entitled  to  be  allowed  for  counsel  fees 
incurred  by  him  in  preventing  or  re- 
moving an  injunction  prayed  for  in  the 
bill  to  prevent  the  foreclosure  and  sale 
as  well  as  for  the  customary  fees  of 
the  auctioneer  in  conducting  the  sale. 

917.    S.  Where  the  Pimintiff  Has  aa 


was  made,  the  court  properly  charged    XqnitaUs  Title  to  surplus  money  in  the 


the  ftmd  with  the  expenses  incident  to 
bringing  it  into  court,  but  refused  to 
charge  it  with  the  costs  incurred  in 
obtaining  judgment  and  execution. 

Ooets  ef  llBineesMftil  Juder  Uenor.  — 
Motion  costs  and  necessary  disburse- 
ments may  be  awarded  to  the  success- 
ful party  in  proceedings  to  obtain  sur- 
plus money  arising  from  sale  of  real 
property  under  the  foreclosure  of  a 
mortgage,  but  no  allowance  for  counsel 
can  be  made ;  and  where  a  junior  lienor 
intervenes  and  unsuccessfully  contests 
the  claim  of  a  senior  lienor,  he  is 
chargeable  with  motion  costs  and  one- 
half  of  the  fees  of  the  referee.  Ameri- 
can Mortg.  Co.  V.  Butler,  (Supm.  Ct. 
Spec.  T.)  36  Misc.  (N.  Y.)  353. 

Diseretien  ef  Oeort.  —  In  New  York 
costs  and  disbursements  in  proceedings 
for  the  distribution  of  surplus  moneys 
arising  from  the  sale  of  real  property 
on  fofeclosure  of  a  mortgage  are  in  the 
discretion  of  the  court  by  express  pro- 
vision of  the  code^  and  no  stipulation 


hands  of  a  mortgagee  upon  foreclosure 
of  his  mortgage,  an  action  for  money 
had  and  received  is  the  proper  remedy. 
Knowles  v.  Sullivan,  182  Mass.  318. 

991.  1.  See  Robertson  v.  Brooks, 
65  Neb.  799,  holding  that  the  lien  of  a 
second  mortgagee  on  surplus  money 
after  a  foreclosure  of  the  first  mort- 
gage does  not  accrue  until  the  second 
mortgage  is  foreclosed  and  the  amount 
due  thereon  is  judicially  determined; 
hence  the  statute  of  limitations  in  favor 
of  parties  wrongfully  disbursing  such 
surplus  fund  will  not  commence  to  run 
until  such  foreclosure  is  had. 

S.  Gifford  V.  McGuinness,  63  N.  J. 
Eq.  834,  holding  that  any  court  may 
compel  money  raised  by  its  process  to 
be  brought  into  court  for  distribution 
and  that  to  obtain  such  an  order  neither 
written  pleading  nor  proof  is  necessaiy, 
notice  to  interested  parties  only  being 
essential. 

999*  1.  Mayer  v.  Morgan,  a6 
Wash.  71. 
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b.  Determination  of  Claims  upon  Motion.  —See 
notes  2,  4. 

In    LoviilAna    it  has  been  held  that  erty  sold.     Ash  tr.  Southern  Chemical, 

where  a  sale  has  been  made  for  cash  etc.,  Co.,  107  La.  31Z. 
by  a  sheriff,  the  purchaser  may  retain        Md*    S.   People  v,  Courson,  8>  IlL 

part  of  the  surplus  price  to  satisfy  out-  App.  354. 
standing  special  mortgages  on  the  prop-        4.  See  Carr  v.  Berry,  116  Ga«  372. 
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999.  IL  DSFIVITIOHS  —  2.  Irrelevant  and  Bednndant  Matter 
—  c.  Redundant  Matter  Defined.  —  See  notes  i,  2. 

930.  m.  IH  What  PiBAnnros  Covtaivsd  —  S.  Irrelevant  and 
Bednndant  Matter.  —  See  note  6. 

931.  IV.  Pbogesdivgs  to  Bbxebt  — 1.  Bemediee  for  Irrele- 
vant or  Bednndant  Matter  —  a.  Various  Code  Provisions.  — 
See  note  l. 

9S4.     b.  Demurrer  —  (i)  General  Rule — See  note  i. 

935.  (2)  Entire  Cause  of  Action  or  Defense  Irrelevant.  —  See 
note  3. 

936.  See  note  i. 

937.  See  note  i. 

940.  d.  Discretion  of  Court  in  Striking  Out— la 

Oentral.  —  See  note  3* 

941.  See  note  2. 

(Supm.  Ct.  Spec.  T.)  68  N.  Y.  Supp. 
857;  Zimmerman  v,  Meyrowitz,  (Supm. 
Ct.  Spec.  T.)  34  Misc.  (N.  Y.)  307; 
Brown  r.  Fish,  (Supm.  Ct.  Spec.  T.)  37 
Misc.  (N.  Y.)  367,  reversed  on  other 
grounds  76  N.  Y.  App.  Div.  329 ;  UggU 
V.  Brokaw,  77  N.  Y.  App.  Div.  310; 
Blaut  V.  Blaut,  (Supm.  Ct.  Spec  T.)  41 
Misc.  (N.  Y.)  572;  Atchison,  etc.,  R. 
Co.  V,  Marks,  11  Okla.  82;  Miser  v, 
O'Shea,  Z7  Oregon  231. 

934.  1.  Missouri  Pac  R.  Co.  v. 
Hemingway,  63  Neb.  6x0;  Coddington 
V,  Union  Trust  Co.,  (Supm.  Ct.  Spec 
T.)  36  Misc  (N.  Y.)  396. 

935.  8.  O^eetion  on  MaL  — Troy 
Fertilizer  Co.  v.  State,  134  Ala.  333. 

936.  1.  Cheatham  v,  Edgefield  Mfg. 
Co.,  131  Fed.  Rep.  118. 

Xotion  Agaiiiit  Sntin  Ptediag  Bzncpt 


1.  Kipp  V.  Silverman,  25 
Mont.  296;  Brown  v.  Fish,  (Supm.  Ct. 
Spec.  T.)  37  Misc.  (N.  Y.)  367,  order 
reversed  on  other  grounds  76  N.  Y. 
App.  Div.  329;  Jordan  v.  Coulter,  30 
Wash.  X16. 

9.  Stieffel  r.  Tolhurst,  SS  N.  Y.  App. 
Div.  532,  8  N.  Y.  Annot.  Cas.  453, 
(Supm.  Ct.  Spec.  T.)  32  Misc.  (N.  Y.) 
469 ;  Zimmerman  v,  Meyrowitz,  (Supm. 
Ct.  Spec.  T.)  34  Misc.  (N.  Y.)  307; 
Burkert  v.  Bennett,  (Supm.  Ct.  Spec 
T.)  35  Misc.  (N.  Y.)  318;  Waltham 
Mfg.  Co.  V.  Brady,  67  N.  Y.  App.  Div. 
102;  Blaut  V.  Blaut,  (Supm.  Ct.  Spec. 
T.)  41  Misc.  (N.  Y.)  572;  Dinkelspiel 
V.  New  York  Evening  Journal  Publish- 
ing Co.,  91  N.  Y.  App.  Div.  96;  Weed 
V.  Hunt,  76  Vt.  212. 

930«     6.   Sepliot.  —  Brown  v.  Baker, 


39  Oregon  66,  rehearing  denied,  39  Ore-    Imauttoial   Portion.  —  See  Day  v.  Day, 


gon  75. 

931.  1.  Stieffel  v.  Tolhurst,  55  N. 
Y.  App.  Div.  532,  8  N.  Y.  Annot.  Cas. 
453,  modifying  order  in  (Supm.  Ct. 
Spec.  T.)  32  Misc.  (N.  Y.)  469:  Carter 
V.  Eighth  Ward  Bank,  (Supm.  Ct.  Spec. 
T.)  33  Misc.  (N.  Y.)  T28;  Philippines 
Co.  V.  Kimball,  57  N.  Y.  App.  Div.  19; 
Staten  Island  Midland  R.  Co.  v.  Hinch- 
cliffe,  (Supm.  Ct.  Spec.'  T.)  34  Misc. 
(N.  Y.)  49;  Farrington  v.  Muchmore, 


95  N.  Y.  App.  Div.  122. 

937.  1.  Cheatham  v.  Edgefield  Mfg. 
Co.,  131  Fed.  Rep.  118. 

940.  8.  Acme  Cycle  Co.  v.  Qarke, 
157  Ind.  271;  Rockwell  v.  Day,  84  N. 
Y.  App.  Div.  437. 

941.  9.  Procter  v.  Southern  Cali- 
fornia R.  Co.,  130  Cal.  20;  Ralya  v. 
Atkins,  157  Ind.  331;  Harlow  v.  Sey- 
mour First  Nat.  Bank,  30  Ind.  App. 
160;  Laird  v.  Cole,  121  Iowa  146;  Bum- 
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941.     Where  IrreleTaney  Hot  Apparent.  —  See  note  3. 

944.   /.  At  What  Stage'  in  Cause  Application  Made 

—  (2)   Waiver.  —  See  note  2. 

S46.    (3)  Applications  at  Trial.  —  See  note  i. 
947,    h.  Notice  of  Application.  —  See  note  i. 
i.  Contents  of  Application.  —  See  note  2. 


ham  V.  Tilleryi  85  Mo.  App.  453;  Kipp 
V.  Silverman,  25  Mont.  296 ;  Thompson 
V,  Williamson,  (N.  J.  1903)  54  Atl. 
Rep.  453 ;  Sticffcl  V,  Tolhurst,  S5  N.  Y, 
App.  Div.  532,  8  N.  Y.  Annot.  Cas.  453, 
(Supm.  Ct.  Spec.  T.)  32  Misc.  (N.  Y.) 
469;  Zimmerman  v,  Meyrowitz,  (Supm. 
Ct.  Spec.  T.)  34  Misc.  (N.  Y.)  307; 
Parsons  v,  McDonald,  88  N.  Y.  App. 
Div.  552;  Murray  v.  National  Biscuit 
Co.,  96  N.  Y.  App.  Div.  609 ;  Wachs  v. 
Gawne,  xi  Ohio  Dec.  222;  Miser  v. 
O'Shea,  37  Oregon  231 ;  Jordan  v.  Coul- 
ter, 30  Wash.  116. 

341.  3.  Alabama,  —  Troy  Grocery 
Co.  V,  Potter,  139  Ala.  359. 

California,  —  Fifield  v.  Spring  Valley 
Water  Works,  130  Cal.  552. 

Connecticut,  —  Dawson  v.  Marsh,  74 
Conn.  498. 

Idaho.  —  Porter   v.    Allen,    8    Idaho 

3S8. 

Iowa,  —  Mallory  Commission  Co.  v. 
Elwood,  120  Iowa  632. 

Minnesota,  —  Hansen  v.  St.  Paul  Gas- 
light Co.,  82  Minn.  84. 

New  Jersey.  —  Bloomfield  v.  New 
York,  etc..  Telephone  Co.,  68  N.  J.  L. 
207;  Thompson  v.  Williamson,  (N.  J. 
1903)  54  Atl.  Rep.  453. 

New  York.  —  Stokes  v.  Star  Co.,  69 
N.  Y.  App.  Div.  21 ;  Howard  v.  Mobile 
Co.,  75  N.  Y.  App.  Div.  23;  Uggla  v. 
Brokaw,  77  N.  Y.  App.  Div.  310; 
American  Farm  Co.  v.  Rural  Pub.  Co., 
78  N.  Y.  App.  Div.  268;  McRoy  Clay 
Works  V.  Naughton,  84  N.  Y.  ApP.  Div. 
477;  Rockwell  V,  Day,  84  N.  Y.  App. 
Div.  437 ;  Cooley  v.  New  York,  85  N.  Y. 
App.  Div.  107;  John  Church  Co.  v. 
Parkinson,  86  N.  Y.  App.  Div.  163; 
Gowans  v,  Jobbins,  90  N.  Y.  App.  Div. 
429;  Dinkelspiel  v.  New  York  Evening 
Journal  Pub.  Co.,  91  N.  Y.  App.  Div. 
96;  Day  V,  Day,  95  N.  Y.  App.  Div. 
122. 

Soii^h  Carolina,  —  Allen  v.  Cooley,  60 
S.  Car.  353. 

The  Fewer  May  Hot  Be  Szerclied  in  such 
a  way  as  to  make  the  remainder  unin- 
telligible.   Day  V.  Day,  95  N.  Y.  App. 

Div.    122. 


Xfttter  Het  Material  to  All  Partiei.— 
Matter  which  is  not  material  as  to 
the  cause  against  the  party  making  the 
motion  will  not  be  stricken  out  if  it  is 
material  as  against  other  parties  to  the 
cause.  Brown  v.  Fish,  76  N.  Y.  App. 
Div.  329. 

d44.  2.  WaiTer— Slutratioiia.— In 
support  of  the  first  paragraph  of  the 
original  note  see  Dubois  v.  Bowles,  30 
Colo.  44 ;  Star  Loan  Assoc,  v.  Moore,  4 
Penn.  (Del.)  308;  Murphy  v.  St  Louis 
Transit  Co.,  96  Mo.  App.  272;  Mont- 
gomery V.  Thomas,  10  Ohio  Dec.  290,  7 
Ohio  N.  P.  669 ;  Dives  v.  Fidelity,  etc, 
Co.,  206  Pa.  St.  199. 

In  support  of  the  second  paragraph  of 
the  original  note  see  McCormick  Har- 
vesting Machine  Co.  v,  Hiatt,  (Neb. 
1903)  95  N.  W.  Rep.  627. 

In  support  of  the  third  paragraph  of 
the  original  note  see  Sherman  v.  Mc- 
Carthy, 90  N.  Y.  App.  Div.  542. 

Going  to  trial  will  operate  as  a 
waiver.  Consolidated  Kansas  City 
Smelting,  etc.,  Co.  v.  Osborne,  66  Kan. 

393. 

Service  of  the  answer  on  the  same 

day  of,  but  after  the  service  of  motion 

to  strike  does  not  operate  to  waive  the 

motion.    Allen  v.  Cooley,  60  S.  Car.  353. 

Ditoretion  of  Court  to  (hrerlook  Waiver. 
—  Lenhardt  v.  French,  68  S.  Car.  297. 

Statatee  and  Balee  of  Court.  —  In  Ken- 
tucky the  motion  must  be  made  before 
answer.  Merchants'  Ins.  Co.  v.  Buck- 
ner,  no  Fed.  Rep.  345,  49  C.  C.  A.  80. 

346.  1.  Reilly  v.  CuUen,  159  Mo. 
322.  Compare  Lenhardt  v.  French,  68 
S.  Car.  297,  where  a  motion  to  strike 
out  part  of  an  answer  made  after  six 
terms  and  two  mistrials  was  adjudged 
to  be  in  time. 

347,  1.  Waiver  of  Hotloe.  —  Volun- 
tary appearance  at  the  trial  is  a  waiver 
of  notice.  Blyth  v.  People,  16  Colo. 
App.  526. 

Length  of  Votioe.  —  In  Montana  notice 
of  motion  for  a  day  prior  to  the  date 
of  calling  has  been  held  to  be  suffi- 
cient.   Kipp  V.  Silverman,  25  Mont.  296. 

8.  Elder  V.  Johnson,  115  Ga.  691. 
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948.    See  note  i. 

S90.  j\  Evidence  on  Application  —  (i)  General  Rule.  ^ 
See  note  2. 
9ffS.    S.  Bemedief  for  Snrpliuage  —  ^.  Disregarding  Sur- 
—  (i)  On  Demurrer  or  Like  Proceeding,  —  See  note  2. 
(2)  On  Joining  Issue.  —  See  note  3. 
See  note  i. 

]MttiBOti«B  Bftwtta  Counoa-lAw  ud  Code  Flaadlagt.  —  See  note  3. 
At  Trial —  Oeiitnl  ftolt.  —  See  notes  i,  2. 


PLUSAGE 

995. 
996. 


(3) 

(4)  After  Verdict,-—  See  note  3. 


997. 
998. 

999.    S/Prejudioe  and  Vexation  —  ^.  Irrelevant   or  Re- 
dundant Matter  —  Bia«  that  it  Xut  B«  PrqadldaL  —  See  note  2. 

969.    b.  Matter  Tending  to  Embarrass  Trial. —  See 
no  e  I. 

4.  How  Matter  Sxpuiged  flrom  Beoord.  —  See  note  3. 

966.    y.  Applicatiov  of  Pbihcipixs  —  1.  Le^  and  Equitable 
Ciode  Actioni  —  d.  Equitable  Actions.  —  See  note  i. 

968.    d.  Pleading  Evidence.  —  See  notes  i,  2. 

948.    1.   German  Ins.  Co.  v,  Stiner,  350;    Porter  v.    Allen,    8    Idaho    358; 

(Neb.  1902)  96  N.  W.  Rep.  122;  Thomp-  Steiffel  v,  Tolhurst,   (Supm.  Ct  Spec 

son  V,  Williamson,  (N.  J.  1903)  54  Atl.  T.)  32  Misc.  (N.  Y.)  469,  55  N.  Y.  App. 

R«P.  453'  ^^'  53^1  8  N.  Y.  Annot  Cas.  453 ;  Bo- 

350,    8.  Otkcr  Cmuss  of  Anion  in  tlit  gardus  v.  Metropolitan  St  R.  Co.,  62 

0MU  Complaint  cannot  be  considered  on  N.  Y.  App.  Div.  376 ;  New  York  First 


the  motion.    Berry  v,  £.  L.  Moore  Co. 
69  S.  Car.  3x7* 

M3.  8.  Bunker  v.  Osbom,  132  Cal. 
480;  Hawley  v.  Hawley,  95  N.  Y.  App. 
Div.  274;  Com  V.  Levy,  97  N.  Y.  App. 
Div.  48 ;  Thomas  v.  Wheeling  Electrical 
Co.,  54  W.  Va.  395- 

di56.  8.  Compare  Strickland  v.  Par- 
lin,  etc.,  Co.,  118  Ga.  213;  Boucher  v. 
Powers,  29  Mont.  342. 

9M(.  1.  Indianapolis,  etc.  Rapid 
Transit  Co.  v.  Foreman,  162  Ind.  85. 

8.  Lake  County  v.  Keene  Five-Cents 
Sav.  Bank,  xo8  Fed.  Rep.  505,  47  C.  C. 
A.  464.  Contra,  Bums  v.  Southern  R. 
Co.,  65  S.  Car.  229. 

SBiwt  of  Benlal  of  lR«l«Taat  AUsgation. 
—  Compare  Wikle  v.  Johnson  labora- 
tories, 132  Ala.  268. 

957«  1.  Chicago,  etc.,  R.  Co.  v. 
Wise,  206  111.  453 ;  Bailey  v.  Gatewood, 
68  Kan.  231 ;  Palmer  v.  Kinloch  Tele- 
phone Co.,  91  Mo.  App.  106 ;  Aycock  v. 
Baker,  (Tex.  Civ.  App.  1900)  60  S.  W. 
Rep.  273. 

8.  Robieson  v,  Royce,  63  Kan.  886,  66 
Pac.  Rep.  646;  Guenther  v,  American 
Steel  Hoop  Co.,  76  S.  W.  Rep.  419,  25 
Ky.  L.  Rep.  795. 

3«1(8.  3.  Hicks  v.  Southern  R.  Co., 
63  S.  Car.  559. 

359.    8.    Bibby  v,  Thomas,  131  Ala. 


Presb.  Church  v.  Kennedy,  72  N.  Y. 
App.  Div.  82;  Rockwell  v.  Day,  84  N. 
Y.  App.  Div.  437;  Vogt  V.  Vogt,  86 
N.  Y.  App.  Div.  437;  Gowans  v.  Job- 
bins,  90  N.  Y.  App.  Div.  429;  Galves- 
ton, etc.,  R.  Co.  V.  Appel,  (Tex.  Civ. 
App.  1903)  77  S.  W.  Rep.  635 ;  Hale  r. 
Tyler,   104  Fed.  Rep.  757. 

SI69.  1.  StieflFel  v.  Tolhurst,  55  N. 
Y.  App.  Div.  532,  8  N.  Y.  AnnoL  Cas. 
453,  modifying  (Supm.  Ct  Spec  T.)  zi 
Misc.  (N.  Y.)  469 ;  Zimmerman  v.  Mey- 
rowitz,  (Supm.  Ct.  Spec.  T.)  34  Misc. 
(N.  Y.)  307 ;  Stokes  v.  Star  Co.,  69  N. 
Y.  App.  Div.  21. 

8.  Amendmonti. —  The  matter  stricken 
out  may  be  included  in  other  pleadings. 
Edison  tr.  Press  Pub.  Co.,  85  N.  Y.  App. 
Div.  376. 

966.  1.  New  York  First  Presb. 
Church  V.  Kennedy,  72  N.  Y.  App.  Div. 
82. 

968.  1.  Kelly  v,  Fejervary,  in 
Iowa  693;  Bennett  v,  Lutz,  119  Iowa 
315;  Jaques  v,  Dawes,  (Neb.  1902)  92 
N.  W.  Rep.  570 ;  Brown  v.  Fish,  (Supm. 
Ct.  Spec.  T.)  37  Misc.  (N.  Y.)  367, 
reversed  on  other  grounds  76  N.  Y. 
App.  Div.  329;  Parsons  r.  McDonald, 
88  N.  Y.  App.  Div.  552 ;  Probate  Ct.  v. 
Potter,  26  R.  I.  202. 

SxprsM  Statutory  PiovlilOBf,  —  In  sop- 
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971.    2.  Vnneoessary  Counts,  Pleas,  and  Subsequent  Pleadings  — 
a.  Declaration,    Petition,   or   Complaint  —  (i)  Right   to 

Duplicate  Statements  —  (o)  Under  Codes  —  Bule  that  naplioate  Btotements 
Hot  Allowed.  —  See  note  2. 

979.     Oontrery  Bule.  —  See  note  I. 

973.    See  note  i. 

975.  b.  Subsequent  Pleadings  —  (i)  In  General. —  Set 
notes  I,  2. 

(2)  General  Issue  and  Special  Pleas  —  In  CtonenO.  —  See 
note  3. 

976.  Giving  Color.  —  See  note  i. 

'     977.     other  Speoial  Pleai.  —  See  note  I. 

(3)  Denials  and  Defenses  —  General  and  Special  Beniali.  — 
See  note  2. 


port  of  the  second  paragraph  of  the 
original  note  see  Davis  v.  Smith,  26  R. 
I.   129. 

Where  the  Only  Fanlt  Is  Pleading  Evi- 
denee,  the  allegation  will  not  be  stricken 
out.    Vogt  r.  Vogt,  86  N.  Y.  App.  Div. 

437. 

MS.  9.  Reilly  v,  Cullen,  159  Mo. 
322. 

9T1.  8.  Palmer  v.  Hartford  Dredg- 
ing Co.,  73  Conn.  182;  Dawson  v. 
Marsh,  74  Conn.  498;  Sims  v.  Chicago, 
etc.,    R.  Co.,  83  Mo.  App.  246. 

AnEzhihit,  the  material  facts  of  which 
are  pleaded,  may  be  stricken  out.  Noah 
V.  German- American  Bldg.  Assoc,  31 
Ind.  App.  504. 

SI79*  1.  See  Rinard  v,  Omaha,  etc., 
R.  Co.,  164  Mo.  270. 

373«  1.  Brockett  v.  Fair  Haven, 
etc.,  R.  Co.,  73  Conn.  428 ;  Spotswood  v. 
Morris,  (Idaho  1904)  77  Pac.  Rep.  216; 
Lake  Erie,  etc.,  R.  Co.  v.  Holland,  162 
Ind.  406 ;  Hess  v,  Gansz,  90  Mo.  App. 
439 ;  Maguire  v,  St.  Louis  Transit  Co., 
103  Mo.  App.  459. 

375.  1.  Meyer  Bros.  Drug  Co.  v, 
Puckett,  139  Ala.  331. 

An  Affidavit  of  Defence,  where  not  re- 
quired, is  immaterial.  Com.  v,  Milnor, 
2Z  Pa.  Super.  Ct.  i. 

8.  Bijoinden  and  Snrrijoinderi.  — 
People  r.  Central  Union  Telephone  Co., 
192  III.  307;  WooUey  v.  Louisville,  114 
Ky.  556. 

Sqnitable  and  Legal  Sefonset.  —  The 
same  facts  cannot  be  set  up  in  an  equi- 
table and  a  legal  defense.  Robey  v. 
State,  94  Md.  61. 

Sednndant  Xatter  in  a  Beply  need  not 
be  stricken,  because  a  reply  does  not 
require  an  answer.  Stokes  v,  Leary,  54 
N.  Y.  App.  Div.  631. 


8.  Bibby  v.  Thomas,  131  Ala.  350; 
Postal  Tel.  Cable  Co.  v.  Jones,  133  Ala. 
217 ;  Moore  v,  Crosthwait,  135  Ala.  272', 
U.  S.  Fidelity,  etc.,  Co.  v.  Damskibsak- 
tieselskabet  Habil,  138  Ala.  348;  Mont- 
gomery St.  R.  Co.  V,  Hastings,  138  Ala. 
432;  Southern  R.  Co.  v.  Wilson,  138 
Ala.  510;  Consumers  Electric  Light, 
etc.,  Co.  V.  Pryor,  44  Fla.  354;  Wyatt 
V.  Dufrene,  106  III.  App.  214.  But  see 
Merchants',  etc..  Bank  v.  Calmes,  82 
Miss.  603 ;  Granite  Bldg.  Corp.  v, 
Greene,  25  R.  I.  586. 

976.  1.  See  Rankin  v.  Du  Puy,  31 
Pittsb.  Leg.  J.  N.  S.  (Pa.)  335,  holding 
that  a  special  plea  stating  facts  which 
could  be  required  in  a  bill  of  particu- 
lars will  not  be  stricken  out;  Granite 
Bldg.  Corp,  V,  Greene,  25  R.  I.  586. 

377.  1.  Noble  v.  Travelers*  Ins. 
Co.,  (N.  J.  1901)  51  Atl.  Rep.  622; 
Stratton's  Independence  v.  Dines,  126 
Fed.  Rep.  968. 

Compare  Yarioof  Gaiee.  —  Karter  v. 
Fields,  140  Ala.  352. 

Multiplication  of  Issues.  —  Montgom- 
ery Water  Power  Co.  v.  Chapman,  (C. 
C.  A.)   126  Fed.  Rep.  68. 

8.  Indiana.  —  Nowlin  v.  State,  30 
Ind.  App.  277 ;  Hedrick  v.  Robbins,  30 
Ind.  App.  595  ;  Maris  v.  Masters,  3 1  Ind. 
App.  235;  Citizens  Gas,  etc.,  Co.  v. 
Whipple,  32  Ind.  App.  203. 

Kentucky.  —  Simpson  v.  Carr,  76  S. 
W.  Rep.  346,  25  Ky.  L.  Rep.  849 ;  Royer 
Wheel  Co.  v.  Dunbar,  76  S.  W.  Rep. 
366,  25  Ky.  L.  Rep.  746;  Jenkins  v. 
Chism,  76  S.  W.  Rep.  405,  25  BCy.  L. 
Rep.  736. 

Missouri.  —  Bolton  v.  Missouri  Pac. 
R.  Co.,  172  Mo.  92. 

Nebraska,  —  Schrandt  v.  Young,  62 
Neb.  254. 
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977.     DtDlali  ud  DtfMMM.  —  See  note  3. 

978«    e.  Remedies  Other  than  Motions  to  Strike  Out 

—  (i)  Motion  to  Elect  or  Set  Aside.  —  See  note  2. 

980*    (3)  Denial  of  Leave  to  File  Pleading,  —  See  note  2. 

989,  3.  Intermingling  Causes  of  Action  or  Grounds  of  Defenae  — 
a.  General  Rule  as  to  Duplicity  and  Multifariousness. 
— ^See  notes  i,  2. 

b.  Under  Code  Practice  —  (i)  Complaint  or  Petition 

—  (a)  Dtmarrtr  for  ICiqoindar.  —  See  note  3. 


New  York,  —  Durst  v.  Brooklyn 
Heights  R.  Co.  (Supm.  Ct.  Spec.  T.)  33 
Misc.  (N.  Y.)  124,  8  N.  Y.  Annot.  Cas. 
38a ;  Smith  v.  New  York  Cooperage  Co., 
(N.  Y.  City  Ct.  Gen.  T.)  35  Misc.  (N. 
Y.)  J03;  Uggla  V.  Brokaw,  77  N.  Y. 
App.  Div.  310;  Blaut  v.  Blaut,  (Supm. 
Ct.  Spec.  T.)  41  Misc.  (N.  Y.)  572. 

On  tlM  other  Hand. —  Denials  sepa- 
rately paragraphed  and  included  in  the 
same  reply  with  matters  in  avoidance 
will  not  be  stricken  out.  Church  v. 
Peame,  75  Conn.  350. 

Dtnials  Inelnded  in  DefeniM  will  be 
stricken  out  in  New  York.  Pascekwitz 
V.  Richards  (Supm.  Ct.  Spec.  T.)  37 
Misc.  (N.  Y.)  250;  Carter  v.  Eighth 
Ward  Bank  (Supm.  Ct.  Spec.  T.)  33 
Misc.  (N.  Y.)  128;  Staten  Island  Mid- 
land R.  Co.  V.  Hinchcliffe,  (Supm.  Ct. 
Spec.  T.)  34  Misc.  (N.  Y.)  49;  Burkert 
V.  Bennett,  (Supm.  Ct.  Spec.  T.)  35 
Misc.  (N.  Y.)  318;  Jaeger  v.  New 
York,  (Supm.  Ct.  Spec.  T.)  39  Misc. 
(N.  Y.)  543. 

97T*  S.  Northrop  v.  Chase,  76  Conn. 
146 ;  Kraus  v.  Agnew,  80  N.  Y.  App. 
Div.  I ;  Cooley  v.  New  York,  85  N,  Y. 
App.  Div.  107;  Hopkins  v.  Dipert,  11 
Okla.  630. 

978,  8.  Einson  v.  North  River 
Electric  Light,  etc.,  Co.,  (Supm.  Ct. 
App.  T.)  34  Misc.  (N.  Y.)  191. 

MO.  8.  PloM  at  Common  Law.  — 
Engelke,  etc.,  Milling  Co.  v,  Grunthal, 
(Fla.  1903)  35  So.  Rep.  17;  American 
Bonding,  etc.,  Co.  v.  Milstead,  102  Va. 
683.  See  also  Reese  v.  Fuller,  132  Ala. 
282;  Kahn  v.  Thomson,  113  Ga.  957; 
Wright  V.  Roberts,  116  Ga.  194. 

Amended  Pleadlogt.  —  Bergman  v. 
London,  etc.,  F.  Ins.  Co.,  34  Wash.  398. 

989.  1.  Deolarationt.  —  Procter  v. 
Southern  California  R.  Co.,  130  Cal.  20 ; 
Flint  V.  Hubbard,  16  Colo.  App.  464; 
Qine  v.  Tampa  Waterworks  Co.,  (Fla. 
»903)  35  So.  Rep.  8,  9 ;  Allred  v.  Tate, 
1x3  Ga.  441;  Coddington  v,  Canaday, 
157  Ind.  243;  Nowlin  v.  State,  30  Ind. 


App.  277 ;  Northern  Bank  v.  Fanners' 
Nat.  Bank,  xix  Ky.  350;  Simpson  v. 
Carr,  76  S.  W.  Rep.  346,  25  Ky.  L.  Rep. 
849;  Antonelli  v.  Basile,  93  Mo.  App. 
138;  (jossett  V.  Devorss,  98  Mo.  App. 
641 ;  Hall  V,  Gilman,  77  N.  Y.  App.  Div. 
458;  Brown  v.  Cady,  91  N.  Y.  App.  Div. 
415;  Powell  V.  Hinkley,  93  N.  Y.  App. 
Div.  X38;  Magar  v,  Hammond,  95  N.  V. 
App.  Div.  249 ;  Collins  v.  Harrison,  25 
R.  I.  489 ;  Saunders  v.  U.  S.  Marble  Co., 
25  Wash.  475 ;  Brown  v.  Calloway,  34 
Wash.  175;  Benolkin  v.  Guthrie,  in 
Wis.  554. 

2.  Malsby  v.  Lanark  Fuel  Co.,  (W. 
Va.  1904)  47  S.  E.  Rep.  358;  Level 
Land  Co.  No.  3  v.  Sivyer,  112  Wis.  442. 

S.  Demurrer  for  M^joinder.  —  Clem- 
ents V.  Alabama  G.  S.  R.  Co.,  127 
Ala.  166;  Southern  R.  Co.  v,  Bunnell, 
138  Ala.  247;  Johnson  v.  Selden,  140 
Ala.  418;  Dubois  v.  Bowles,  30  Colo.  44; 
Osbom  V,  Deboard,  115  Ga.  599; 
Blanchard-Hamilton  Furniture  Co.  v. 
Colvin,  32  Ind.  App.  398 ;  Hazlehurst  v. 
Cumberland  Telephone,  etc.,  Co.,  83 
Miss.  303;  Reed  v.  Reed,  (Neb.  1904) 
98  N.  W.  Rep.  76 ;  Dunn  v.  Pennsyl- 
vania R.  Co.,  67  N.  J.  L.  377;  Bloom- 
field  V.  New  York,  etc.,  Telephone  Co., 
68  N.  J.  L.  207 ;  Shaw  v.  New  York,  83 
N.  Y.  App.  Div.  212;  Wallace  v,  Jones, 
83  N.  Y.  App.  Div.  152;  Teague  v.  Col- 
lins, 134  N.  Car.  62;  Le  Clare  v.  Thi- 
bault,  41  Oregon  601 ;  Lee  v.  Mellette, 
15  S.  Dak.  586. 

Whether  Bemedy  by  Demurrer  Ezdiuive. 
—  In  New  Jersey  and  Oregon  the  rem- 
edy is  by  motion  to  strike  out.  Ordi- 
nary V.  Barnes,  67  N.  J.  L.  80 ;  Peter 
V.  Middlesex,  etc.,  Traction  Co.,  6q  N. 
J.  L.  456;  KamuflP  v.  Kelch,  69  N.  J. 
L.  499;  Winant  v.  Nautical  Prepara- 
tory School,  70  N.  J.  L.  366;  Crossen 
V.  Grandy,  42  Oregon  282. 

In  Kentucky  a  motion  for  election  is 
the  remedy  given  by  statute.  Mer- 
chants' Ins.  Co.  V.  Buckner,  110  Fed 
Rcp>  345>  49  C.  C.  A.  80. 
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b)  XoUon  to  Xake  noflnlte  and  Certain.  —  See  note  I. 
o)  Motion  to  Eleet  or  Set  Aiide.  —  See  note  2. 
See  note  3. 

(d)  Motion  to  Strike  Ont  at  IrreloTant  or  Sednadant.  —  See  note  4. 
See  notes  i,  3. 

(e)  Snrplniage  —  aa.  In  General.  —  See  note  3. 
cc.  Prayers  for  Reuef.  —  See  note  I. 

(2)  Answers.  — See  note  2. 

Sorplnsage.  —  See  note  I. 

4.  Bepngnant  Allegations  —  General  Sole.  —  See  note  i . 

Szeeptione  to  Bnle.  —  See  note  2. 

6.  Legal  ConolusionSy  Etc.  —  See  note  3. 

See  note  i.    See  also  Legal  Conclusions. 


1.  Mitchell  V,  Galen,  i  Alaska 
339;  New  Idea  Pattern  Co.  v,  Whelan, 
75  Conn.  455 ;  Blanchard-Hamilton  Fur- 
niture Co.  V,  Colvin,  32  Ind.  App.  398; 
■Davis  V.  Hamilton,  85  Minn.  309; 
O'Neill  V.  Blase,  94  Mo.  App.  648; 
Powers  V.  Sherin,  89  N.  Y.  App.  Div. 
37;  Rockey  v,  Haslett,  9'  N.  Y.  App. 
Div.  181 ;  Rochevot  v.  Wolf,  96  N.  Y. 
App.  Div.  506 ;  Whitney  v.  Wenman,  96 
N.  Y.  App.  Div.  290. 

Contra. —  In  Nevada  a  demurrer  is 
proper  remedy  under  the  statute.  Eisele 
V.  Oddie,  120  Fed.  Rep.  695. 

2.  Hilton  V.  Hilton,  no  Ky.  522; 
Tumbow  V.  Wiraberly,  106  La.  259; 
O'Neill   V,    Blase,    94    Mo.    App.    648; 


V.  Thompson,  73  N.  Y.  App.  Div.  $52, 
II  N.  Y.  Annot.  Cas.  160;  Level  Land 
Co.  No.  3  V.  Sivyer,  112  Wis.  442. 

389.  8.  AppUoation  to  Strike  Out  ae 
Irrelevant  or  Bednndant« — Gardner  v. 
Mc Williams,  42  Oregon  14.  Compare 
John  Church  Co.  v.  Parkinson,  86  N. 
Y.  App.  Div.  163. 

Motion  to  Make  More  Definite  and  0«r« 
tain.  —  Carpenter  v.  Mergert,  (Supm. 
Ct.  Spec.  T.)  39  Misc.  (N.  Y.)  634. 

A  Motion  to  Eleot  is  proper  remedy  in 
Nebraska  where  the  defenses  are  in* 
consistent.  McCormick  Harvesting 
Mach.  Co.  V,  Hiatt,  (Neb.  1903)  95  N. 
W.  Rep.  627, 

390,  1.  ADemnrrer  Inoorporated  in 


Murphy  v,   St.   Lojuis   Transit   Co.,   96    an  Answer  is  improper  and  will  be  dis- 


Mo.  App.  272;  Marx  v.  Marx,  89  Mo. 
App.  455 ;  Martin  v,  Eastman,  109  Wis. 
286. 

M4.  8.  Lewis  v.  Taylor  Coal  Co., 
112  Ky.  845. 

4.  Crosby  v,  Lehigh  Valley  R.  Co., 
128  Fed.  Rep.  193. 

3Sft.     1.   Mitchell  v.  Galen,  i  Alaska 


regarded.  Fidelity,  etc.,  Co.  v,  Parkin- 
son, (Neb.  1903)  94  N.  W.  Rep.  120. 

391.  1.  Herbert  Craft  Co.  Cf.  Bryan, 
(Cal.  1902)  68  Pac.  Rep.  1020;  Murphy 
V.  Russell,  8  Idaho  133;  Kemp  v.  Jen- 
nings, (Indian  Ter.  190 1)  64  S.  W.  Rep. 
616. 

393.    2.  Matter  Ai&rmatively  Pleaded 


339;    Einson   v.   North    River   Electric    Bepngnant  to  Denial. — Jo  Daviess  County 
Light,  etc.,  Co.,  (Supm.  Ct.  App.  T.)  34     v.  Staples,  108  111.  App.  539. 


Misc.   (N.  Y.)    191. 

3.  De  Lery  v.  Rogers,  71  N.  Y.  App. 
Div.  99. 

3§6.  S.  Harris  v.  Smith,  132  Cal. 
316;  Chicago  City  R.  Co.  v.  O'Donnell, 
207  111.  478;  Campbell  v.  Spears,  120 
Iowa  670 ;  Davis  v.  Hamilton,  85  Minn. 
209;  Lee  V.  Mellette,  15  S.  Dak.  586; 
Smith  V.  Jones,  16  S.  Dak.  337;  Gilman 
V,  Brown,  115  Wis.  1. 

3S7.  1.  Mitchell  v.  Galen,  i  Alaska 
339;  Levy  V.  Noble,  135  Cal.  559;  Gee 
V.  Pendas,  66  N.  Y.  App.  Div.  566; 
Goldberg  v.  Finkelstcin,  (Supm.  Ct. 
App.  T.)  36  Misc.  (N.  Y.)  809;  Squiers 


8.  Keed  Kot  Be  Strioken  Ont.  —  Samp- 
son V.  Grand  Rapids  School  Furniture 
Co.,  55  N.  Y.  App.  Div.  163 ;  Burdick 
V,  Chesebrough,  94  N.  Y.  App.  Div.  532. 

Under  Code.  —  See  Bowen  v.  White,  26 
R.  I.  69. 

393.  1.  Alabama.  —  Cassimus  v. 
Scottish  Union,  *tc.,  Ins.  Co.,  135  Ala. 
256;  Montgomery  St.  R.  Co.  v.  Hastings, 
138  Ala.  432;  Troy  Grocery  Co.  v.  Pot- 
ter, 139  Ala.  359. 

California.  —  Peckham  v.  Watsonville, 
138  Cal.  242;  Mulcahy  v.  Hibemia  Sav., 
etc.,  Soc,  144  Cal.  219. 

District    of    Columbia,  —  Morris    v; 
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993. 

note  3. 
99S. 
996. 
997. 


6.  Antieipatory    ATCormenti  —  la    AsttMi  at    Law.  —  See 

7.  Words  Used  as  Descriptio  Persona.  —  See  note  i. 

8.  Allegattons  of  Usee.  —  See  note  4. 

9.  Matter  of  Induoement  —  See  note  i. 


Hitchcock,  21  App.  Cas.  (D.  C.)  565, 
affirmed  194  U.  S.  384. 

Florida,  —  Holland  v.  Webster,  43 
Fla.  85. 

Georgia.  —  Whitehurst  v,  Jones,  117 
Ga.  803. 

Illinois. —  Schueler  v.  Mueller,  193 
111.  402;  Jocelyn  v.  White,  201  III.  16; 
People  V.  Harris,  203  111.  272;  Illinois 
Glass  Co.  V,  Three  States  Lumber  Co., 
90  111.  App.  599;  Illinois  Steel  Co.  v. 
McNulty,  105  III.  App.  594;  Ward  v. 
Danzeizen,  iix  111.  App.  163. 

Indiana.  —  Repp  v.  Lesher,  27  Ind. 
App.  360;  Logansport  v.  Kihm,  159  Ind. 
68;  Landes  v.  State,  x6oInd.479;  Grand 
Lodge,  etc.  v.  Hall,  31  Ind.  App.  107; 
Old  Wayne  Mut.  L.  Assoc,  v.  Flynn, 
31  Ind.  App.  473;  Chicago,  etc.,  R.  Co. 
V.  Indiana  Natural  Gas,  etc.,  Co.,  x6i 
Ind.  445  ;  Indianapolis,  etc.,  Rapid  Tran- 
sit Co.  V.  Foreman,  162  Ind.  8$;  Pitts- 
burgh, etc.,  R.  Co.  V.  Lightheiser,  (Ind. 
1904)  71  N.  £.  Rep.  218. 

Indian  Territory. —  Kemp  v.  Jennings, 
(Indian  Ter.  1901)  64  S.  W.  Rep. 
616. 

Iowa.  —  Nourse  v.  Weitz,  120  Iowa 
708;  Bitzer  v.  Washburn,  121  Iowa  462. 
See  also  Barrett  v.  Des  Moines  Mut. 
Hail,  etc.,  Ins.  Assoc,  120  Iowa  184. 

Kansas.  —  State  Bank  v.  Showers,  65 
Kan.  431. 

Kentucky.  —  Bennett  v.  Lewis,  66  S. 
W.  Rep.  523,  23  Ky.  L.  Rep.  2037. 

Maine.  —  Bradbury  v.  Tarbox,  95  Me. 

519. 
Maryland.^  —  Strauss    v.    Denny,    95 

Md.  690;  State  v.  Schwind  Quarry  Co., 
97  Md.  696;  State  v.  Western  Mary- 
land R.  Co.,  98  Md.  125. 

Missouri.  —  Heman  v.  Schulte,  166 
Mo.  409;  Nagel  v.  Lindell  R.  Co.,  167 
Mo.  89;  Drovers*  Live  Stock  Commis- 
sion Co.  V.  Wilson  County  Bank,  95  Mo. 
App.  251 ;  Mallinckrodt  Chemical  Works 
V.  Nemnich,  169  Mo.  ^88;  Slaughter  v. 
Slaughter,  106  Mo.  App.  104;  State  v. 
Gray,  91  Mo.  App.  438. 

Nebraska.  —  Bellevue  Imp.  Co.  v. 
Kayser,    (Neb.    1901)    95   N.   W.   Rep. 

499. 

Ne^v  Jersey.  —  Noble  v.  Travelers' 
Ins.  Co.,  (N.  J.  1901)  51  Atl.  Rep.  622; 


Neinaber  v.  Weehawken  Tp.,  70  N.  J. 
L.  630 ;  Sullivan  v.  Browning,  (N.  J. 
1904)  58  Atl.  Rep.  302. 

New  Mexico.  —  Albuquerque  First 
Nat.  Bank  v.  Lewinson,  (N.  Mez.  1904) 
76  Pac.  Rep.  288. 

New  York.  —  Wallace  v.  Jones,  83  N. 
Y.  App.  Div.  152;  Parsons  v.  McDon- 
ald, 88  N.  Y.  App.  Div.  552;  William- 
son r.  Wager,  90  N.  Y.  App.  Div.  186; 
Burdick  v.  Chesebrough,  94  N.  Y.  App. 
Div.  532;  Petty  v,  Emery,  96  N.  Y. 
App.  Div.  35 ;  George  A.  Fuller  Co.  v. 
Manhattan  Constr.  Co.,  (Supm.  CL  Appu 
T.)  44  Misc.  (N.  Y.)  219. 

Ohio,  —  Wegner  v.  Wiltsie,  23  Ohio 
Cir.  Ct.  302 ;  Williams  v.  Burkheimer, 
II   Ohio  Dec.  136,  8  Ohio  N.  P.  134. 

Oregon.  —  Zorn  v,  Livesley,  44  Ore- 
gon 501. 

Pennsylvania.  —  Snyder  v.  McLana- 
han,  203  Pa.  St.  55. 

Rhode  Island.  —  King  v.  Intentate 
Consol.  R.  Co.,  23  R.  I.  583 ;  Probate  Ct 
V.  Potter,  26  R.  I.  202. 

South  Dakota,  —  Iowa,  etc..  Tele- 
phone Co.  V.  Schamber,  15  S.  Dak.  588. 

Texas.  —  S.  Blaisdell,  Jr.,  Co.  v.  Citi- 
zens' Nat.  Bank,  96  Tex.  626;  Bhmtzer 
V.  Hirsch,  (Tex.  Civ.  App.  1903)  75  S. 
W.  Rep.  326;  Rylie  v.  Stammsre,  (Tex. 
Civ.  App.  1903)  77  S.  W.  Rep.  626. 

Washington.  — ■  Hester  v.  Thonoon, 
35  Wash.  119. 

West  Virginia.  —  ThoniAS  v.  Wheel- 
ing Electrical  Co.,  54  W.  Va.  395. 

United  States.  —  Pabst  Brewing  Co. 
V.  Thorley,  127  Fed.  Rep.  439;  Edison 
V.  Thomas  A.  Edison,  Jr.,  Chemical  Co., 
128  Fed.  Rep.  957. 

393.    8.   Marx  v.   Miller,   134  Ala. 

347- 

Pleading  EttoppeL  —  See  Amshel  v. 
Hosenfeld,  20  Pa.  Super.  Ct.  376. 

d95.  1.  Paitaenhip.  —  See  Lewis 
Lumber  Co.  v.  Camody,  137  Ala.  579. 

996.  4.  Chicago,  etc.,  R.  Co.  r. 
Murphy,  198  111.  462;  Jones  v.  Kansas 
City,  etc.,  R.  Co.,  178  Mo.  528;  Linden 
Land  Co.  v.  Milwaukee  Electric  R.,  etc., 
Co.,  107  Wis.  493.  Compare  Fidelity, 
etc.,  Co.  V.  Nisbet,  119  Ga.  316. 

997.  1.  Southern  R.  Co.  v.  Bm- 
nell,  138  Ala.  247;  Block  v.  Standard 


982 


Vol.  XXI. 


kEDUNbANT  MA  tTkk. 


ft«i-aM 


301.  VI  Appbal  avd  Bebob  itvdbb  Cobbs— S.  lUvitw  on 
Appeal  from  finil  Judgment  —  b.  Order  Granting  Appuca- 
TION.  —  See  note  2. 

809.    See  note  i. 

808.    See  note  i. 

c.  Order  Refusing  Appucation.  —  See  notes  3, 4. 
304.    See  note  i. 
805.    d.  Record  on  Appeal.  —  See  note  2. 


Distilling,  etc.,  Co.,  10  Ohio  Dec.  409; 
Hale  v.  Tyler,  104  Fed.  Rep.  757. 

301.  8.  Continental  F.  Ins.  Co.  v. 
Brooks,  131  Ala.  614;  Southern  R.  Co. 
ff.  Bunnell,  138  Ala.  347;  Northern  Ala- 
bama R.  Co.  V,  Mansell,  138  Ala.  548; 
Taylor  v.  Ford,  131  Cal.  440;  Dawson 
V.  Marsh,  74  Conn.  498;  Guenther  v. 
Taylor,  63  S.  W.  Rep.  439,  23  Ky.  L. 
Rep.  536 ;  Boardman  v.  Hager,  24  Wash. 

487. 

303.  1.  Field  v,  Campbell,  (Ind. 
App.  1903)  ^y  N.  £.  Rep.  1040,  rehear- 
ing denied  (Ind.  App.  1903)  68  N.  £. 
Rep.  9x1;  Noah  v,  German-American 
Bldg.  Assoc,  31  Ind.  App.  504;  Ben- 
nett V,  Lutz,  119  Iowa  215;  Zom  v, 
Livesley,  44  Oregon  501 ;  Martin  v. 
Platte  Valley  Sheep  Co.,  (Wyo.  1904) 
76  Pac.  Rep.  571. 

Bvidtnoa  under  General  Issae.-*  Reese 
V.  Fuller,  132  Ala.  282;  Moore  v.  Cros- 
thwait,  135  Ala.  272;  U.  S.  Fidelity,  etc., 
Co.    V.    Damskibsaktieselskabet    Habil, 

138  Ala.  348;  Montgomery  St.  R.  Co. 
V.  Hastings,  138  Ala.  432;  Southern  R. 
Co.  V.  Wilson,  138  Ala.  510;  Meyer 
Bros.  Drug  Co.  v.  Puckett,  139  Ala.  331 ; 
Karter  v.  Fields,  140  Ala.  352;  Tom- 
linson  v.  Bainaka,  (Ind.  1904)  70  N.  £. 
Rep.  155;  Houston,  etc.,  R.  Cjo.  v.  Bell, 
(Tex.  Civ.  App.  1903)  73  S.  W.  Rep. 
56,  judgment  affirmed  (Tex.  1903)  75 
S.  W.  Rep.  484 ;  American  Bonding,  etc., 
Co.  V.  Milstead,  102  Va.  683. 

303.  1.  Mcintosh  v.  Coulthard, 
(Iowa  1902)  88  N.  W.  Rep.  1069. 

8.  Marx  v.  Miller,  134  Ala.  347. 

4.  Brown  v.  Langner,  25  Ind.  App. 
538;  Coddington  v.  C!anaday,  157  Ind. 
243;  Chicago,  etc.,  R.  Co.  v.  Woodard, 
159  Ind.  541 ;  Conner  v,  Andrews  Land, 
etc.,  Co.,   162  Ind.  338. 

3M«  1.  Alabama,  —  Montgomery 
St.  R.  Co.  V.  Mason,  133  Ala.  508;  Pope 
V,  Glenn  Falls  Ins.  Co.,  136  Ala.  670. 

CaHfomia,  —  Procter  v.  Southern 
California  R.  Co.,  130  Cal.  20;  Rawlin- 
son  V.  Christian  Press  Assoc  Pub.  Co., 

139  Cal.  620. 


Colorado,  —  Flint  v.  Hubbard,  x6 
Colo.  App.  464- 

Illinois.  —  Chicago  Union  Traction 
Co.  V,  Kallberg,  107  111.  App.  90;  Chi- 
cago Gty  R.  Co,  V,  McMeen,  206  111. 
108. 

Indiana,  —  Acme  Cycle  Co.  v,  Clarke, 
157  Ind.  271;  Smith  v,  Borden,  160  Ind. 
223;  (joo.de  V,  El  wood  Lodge  No.  166, 
160  Ind.  251. 

Iowa,  —  Metzradt  v.  Modem  Brother- 
hood of  America,  1x2  Iowa  522;  Ur- 
dangen  v.  Doner,  122  Iowa  533. 

Kansas,  —  State  Bank  v.  Showers,  65 
Kan..  431. 

Missouri,  —  Mirrielees  v,  Wabash  R« 
C6.,  163  Mo.  470;  Dwyer  v,  Rohan,  99 
Mo.  App.  120. 

Oklahoma,  —  Atchison,  etc.,  R.  Co.  v, 
Marks,  11  Okla.  82. 

Pennsylvania.  —  Shelly  v,  Kuestner, 
19  Pa.  Super.  Ct  2x9. 

Texas,  —  Owen  v,  American  Nat. 
Bank,  (Tex.  Civ.  App.  1904)  81  S.  W. 
Rep.  988. 

IVashingion,  —  Tyler  v.  North  Ameri- 
can Transp.,  etc.,  Co.,  24  Wash.  252; 
Rattelmiller  v.  Stone,  28  Wash.  104. 

aM.  9.  Alabama,  —  Randall  v, 
Wadsworth,  130  Ala.  633;  Moore  v, 
Crosthwait,  135  Ala.  272;  Culver  v, 
Caldwell,  137  Ala.  125;  Southern  R. 
Co.  V,  Crenshaw,  136  Ala.  573;  Mont- 
gomery St.  R.  Co.  V,  Hastings,  138  Ala. 
432. 

Colorado,  —  Rawlings  v,  (Mey,  (Colo. 
App.  1903)  73  Pac.  Rep.  1090. 

Plorida,  —  Engelke,  etc..  Milling  Co. 
ff.  Grunthal,  (Fla.  1903)  35  So.  Rep.  17. 

Indiana,  —  Brown  v,  Langner,  25  Ind. 
App.  538 ;  Chicago,  etc.,  R.  Co.  v,  Wood- 
ard, 159  Ind.  541 ;  Smith  v,  Borden,  160 
Ind.  223. 

Iowa,  —  Reed  v,  Cunningham,  x ai 
Iowa  555* 

Missouri.  —  Plefka  v,  Knapp-Stout, 
etc.,  Co.,  166  Mo.  7;  Linn  County  v. 
Farmers,  etc..  Bank,  175  Mo.  539; 
Bolton  V,  Missouri  Pac.  R.  Co.,  172  Mo. 
92. 
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See  note  i. 
S07.    3.  WaiTtr  of  Bight  to  Appeal  —  See  note  4. 


Nebraska,  —  German     Ins.     Co.     v. 
Stiner,    (Neb.    1902)    96   N.    W.    Rep. 

132. 

8#6»    1.  Coddington  tr.  Canaday,  157 
Ind.  243. 
307.    C  When  PlMdiag  Aaniled  If 

Sapntadad.  —  In  support  of  the  first 
paragraph  of  the  original  note  see 
Rawlings  v.  Casey,  (Colo.  App.  1903) 
73  Pac.  Rep.  1090;  Ott  v.  Elmore,  67 
Kan.  853;  Simpson  v.  Carr,  76  S.  W. 
Rep.  346,  25  Ky.  L.  Rep.  849;  Walker 
V,  Evans,  98  Mo.  App.  301 ;  Boucher 
V.  Qark  Pub.  Co.,  14  S.  Dak.  72. 

Even  though  the  amended  pleadings 
are  Toluntarily  withdrawn  the  rule  has 


been  held  to  applj.  Randall  v.  Wads- 
worth,  130  Ala.  633. 

Ordar  OramllBg  Motion. —  Bernard  v. 
Mott,  89  Mo.  App.  403 ;  Shuler  v. 
Omaha,  etc.,  R.  Co.,  87  Mo.  App.  618; 
Rinard  v,  Omaha,  etc.,  R.  Co.,  164  Mo. 
270 ;  Bungenstock  v,  Nishnobotna  Drain- 
age Dist,  163  Mo.  198;  Dwyer  v. 
Rohan,  99  Mo.  App.  120;  Port  Town- 
send  V.  Lewis,  34  Wash.  4x3. 

Motion  for  How  Trial.  —  In  Royer 
Wheel  Co.  r.  Dunbar,  76  S.  W.  Rep. 
366,  25  Ky.  L.  Rep.  746,  it  was  held 
that  the  ruling  on  the  motion  would 
not  be  reviewed  unless  it  was  made  the 
ground  of  a  motion  for  new  trial. 
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SI 9.    n  Obvsbal  Puvcipus  —  1.    Common-law  Bnle.  —  See 
note  I. 

SIS.     See  notes  i,  2,  3. 

SIS.    2.  Statutory  ProTisions  —  b.  In  United  States.  —  See 
note  3. 

SI 7.    c.  Distinction  Between  Survivability  and  Re- 
VIVABILITV.  —  See  note  2, 

d.    Right  of  Personal  Representative  to  Sue 
Where  Cause  of  Action  Survives.  —  See  note  3. 

4.  Bale  in  Equity  —  a.  In  General.  —  See  note  7. 

SI  8.    c.  Rights  Arising  from  Mortgages.  —  See  note  5. 

S19.    d.  Rights  and  Liabilities  in  Regard  to  Trusts 

—  BmUi  of  Ctftui  Qm  Trnit.  —  See  note  4. 

S30.   g.  Right  to  Rescission  or  Cancellation  of  Con- 
tract.—  See  note  2. 


319.  1.  AetioPenonaUi  Moritiireiuii 
Persona.  —  See  Stratton's  Independence 
V,  Dines,  126  Fed.  Rep.  968. 

313*  1.  Somervaill  v,  McDermott, 
116  Wis.  504. 

8.  See  Jenks  v.  Hoag,  179  Mass.  583. 

8. .  See  Merwin  v,  Merwin,  75  Conn.  8. 

315.  8.  Btatatory  Boles  Sogarding 
Bmriyal  —  Arkansas,  —  St.  Louis,  etc., 
R.  Co.  V.  Haist,  71  Ark.  258. 

Delaware,  —  Szymanski  v.  Blumen- 
tfaal,  3  Penn.  (Del.)  558. 

Iowa,  —  Cone  v.  Cone,  xi8  Iowa  458; 
Y-ta-tah-wah  v.  Rebock,  105  Fed.  Rep. 
257  (construing  the  Iowa  statutes). 

Kentucky.  —  Lewis  v.  Taylor  Coal 
Co.,  112  Ky.  845. 

Louisiana, —  Eichom  v.  New  Orleans, 
etc..  Light,  etc.,  Co.,  112  La.  236. 

Michigan,  —  Jones  v,  McMillan,  129 
Mich.  86. 

Minnesota,  —  Anderson  v.  Fielding, 
92  Minn.  42. 

Mississippi,  —  Bussey  v.  Gulf,  etc.,  R. 
Co.,  79  Miss.  597. 

New  Hampshire.  —  Lyon  v.  Boston, 
etc.,  R.  Co.,  107  Fed.  Rep.  386  (con- 
struing the  New   Hampshire   statutes). 

New  York,  —  Matter  of  Meekin,  164 

N.  Y.    145. 

North  Carolina,  —  Morton  v.  Western 
Union  Tel.  Co.,  130  N.  Car.  299. 

South  Carolina.  —  Allen  v.  Union  Oil, 
etc.,  Co.,  59  S.  Car.  S7i.     • 


Tennessee,  —  Daniel  v.  East  Tennes- 
see Coal  Co.,  105  Tenn.  470. 

Texas,  —  (kilf,  etc.,  R.  Co.  v,  Moore, 
28  Tex.  Civ.  App.  603 ;  Galveston,  etc., 
R.  Co.  V,  Ginther,  96  Tex.  295. 

West  Virginia,  —  Porter  v.  Mack,  50 
W.  Va.  s8i. 

317.  8.  Colorado. —  Mills's  Annot. 
Stat.  Colo.  (1891),  §  4810,  providing  for 
the  survival  of  "  all  actions  at  law,"  ex- 
cept certain  specified  actions,  does  not 
apply  to  a  cause  of  action  on  which  no 
action  has  been  instituted  by  the  de- 
ceased. Stratton's  Independence  v. 
Dines,  126  Fed.  Rep.  968. 

8.  See  Hayden  v,  HuflF,  62  Neb.  375. 

Who  May  Sne  in  Federal  Court.  — 
Where  the  action  is  brought  in  a  fed- 
eral court  and  no  executor  or  admin- 
istrator can  be  appointed  by  reason  of 
the  fact  that  the  decedent  was  a  tribal 
Indian  living  on  a  reservation,  the  ac- 
tion may  be  brought  by  the  decedent's 
"  successors  in  interest,"  if  the  state 
statute  so  provides.  Y-ta-tah-wah  v, 
Rebock,  105  Fed.  Rep.  257. 

7.  Kronenberger  v,  Heinemann,  104 
III.  App.  156. 

318.  A.  See  Gark  v,  Lancy,  178 
Mass.  460. 

319.  4.  Somervaill  v.  McDermott, 
X16  Wis.  504. 

330.  9.  Parker  v,  Simpson,  180 
Mass.  334. 
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330.    A.  Various  Other  Equitable  Rights  and  Lia- 
bilities. —  See  note  3. 

391.    6.  Bole  in  Federal  Courts  —  ^.   In  General. — See 
notes  I,  2. 

b.  In  Admiralty.  —  See  note  4. 
399.    6.  Confliot  of  Lawi.  —  See  note  i. 

m.  CAvns  or  Aotiov  Ix  Govteaotv  —  1.  fii  GeneraL 

—  See  note  2. 

393.  See  note  2. 

394.  B.  Joint  Bighto  and  liabiUties  —  Parteenhip  CoatratU 

—  See  note  1 . 

Statatorj  ProTiiieai.  —  See  note  4* 

395.  IV.  Causes  of  Actiov  Bz  Dbuoto  —  1.  In  Oeuaral  — 

a.  At  Common  Law.  —  See  note  i. 

ladwy  or  BonoAt  to  Bitato.  —  See  note  2. 

396.  b.  By  Statute.  —  See  note  2. 

397.  See  note  i. 

398.  c.    Joint  Rights  and  Liabilities.  —  See  note  i. 

8.  Causes  of  Action  Belating  to  Property  or  Bstata  —  a. 
Personal  Property — (i)  Injuries  to  Goods  and  Chattels  —  (a) 

In  OoneraL  —  See  note  4. 

3M.    t.  A  Biglit  Oiyon  bjStatatoto  express  coatraeL    McNulta  v,  HimtiBg- 

Gontoot  a  Will     docs   not   survive    the  ton»  6a  N.  Y.  App.  Div.  as7- 

death   of   one    entitled   to    that   right.  393.    8.  Oaaso  of  Aotloa  XofgoA  ia 

Staude  v,  Tschamer,  187  111.  19.  Jadgmoat. —  Crawford  v.  Chicago,  etc.. 

Bight  to  Bodoom  Land  from  Tax  Sale.  ^  rTCo.,  171  Mo.  68 ;  Heald  v.  Wallace. 

In  an  action  to  redeem  land  from  a  109  Tenn.  346. 

tax  sale,  it  was  held  that  the  right  of  394.    1.  Northness  v,  HillesUd,  87 

action  survived  the  death  of  the  owner.  Minn.  304. 

Clark  V.  Lancy,  178  Mass.  460.  4.  O'Connor  v.  Green,  60  N.  Y.  Apf. 

331.     1.   i'atton  v.  Brady,  184  U.  S.  Div.  553.    See  also  Mackay  v.  Fox,  $7 

608.  C  C.  A.  439,  lai  Fed.  Rep.  487. 

a.  Y-ta-Uh-wah  v.  Rebock,  105  Fed.  395.    1.   Wetherell  v.  Chicago  Ctly 

Rep.   257;   Sanders  v.   Louisville,  etc,  R.  Co.,  104  111.  App.  357. 

R.  Co.»  (C.  C.  A.)  Ill  Fed.  Rep.  708.  8.  Patton  v.  Brady,   184  U.  S.  6p8. 

4.  Salt  for  Collision.  —  A  cause  of  ac-  See  also  U.  S.v.  Riley,  104  Fed.  Rep.  37s- 
tion  in  a  suit  for  collision  brought  by  3M»  8.  In  Iowa,  under  Code  Iowa 
the  master  of  a  vessel  on  behalf  of  (1897),  68  3443-3445>  all  causes  of  ac- 
the  owners  of  the  vessel  and  cargo  tion  survive.  Y-ta>tah-wah  v.  Rehock, 
survives  the  death  of  the  libelant.  The  105  Fed.  Rep.  257. 
Margaret  B.  Roper,  45  C.  C.  A.  578,  106  397.  1.  What  Is  Hot  I^)«7  la  Flap- 
Fed.  Rep.  741.  orty.  —  An  attorney  who  conspired  widi 

3d9«     1.   Thorpe  v.  Union  Pac.  Coal  his   client   to   present    false    testimony 

Co.,  34  Utah  475 ;  Stratton's  Independ-  whereby  the  plaintiff's  intestate  should 

ence  v.  Dines,  ia6  Fed.  Rep.  968.     See  be  prevented  from  obtaining  an  order  for 

also  Pisano  v.  B.  M.,  etc.,  Shanley  Co.,  the  payment  to  him  of  a  sum  of  money 

66   N.  J.  L.   I ;   Lyon  v,  Boston,  etc.,  on   a  Judgment   held  by   the   intestate 

R.  Co.,  107  Fed.  Rep.  386.  against  the  client  was  held  not  to  be 

8.  Cone    v.    Cone.    118    Iowa    458;  guilty  of   damage  to   real  or  personal 

O'Connor  v.  Green,  60  N.  Y.  App.  Div.  estate,  and  therefore  the  cause  of  ac- 

553;    Somervaill    v.    McDermott,    116  tion  did  not  survive  against  him.  Jenks 

Wis.  504.  V.  Hoag,  179  Mass.  583. 

The  Death  of  Both  Plalatiff  and  Do-  399.    I.  See  Brown  v.  Kellogg,  18a 

fmdant     will  not  abate  an   action  for  Mass.  297. 

the  recovery  of  a  sum  of  money  on  an  4.  Jenks  v.  Hoag,  179  Mass.  583;  Sev- 
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331.  (2)  Wrongful  Appropriation  of  Personal  Property — (a) 
la  Oentnd  —  Stotutoiy  ProTiflioM.  —  See  note  4. 

333.  b.  Real  Property  — (i)  In  General— Trespass  Quare 
Clausum  Fregit.  —  See  note  5. 

335.  (4)  Ejectment.  —  See  note  2. 

336.  See  note  i. 

337.  (9)  Right  to  Enforce  Mechanic's  Lien.  —  See  note  6. 

338.  3.  Iiuuries  to  Person  or  Boputation  —  a.  Personal 
Injuries  in  General  — (i)  Common  Law  and  English  Statutes, 
—  See  note  i. 

(2)  Statutes   in    United  States  —  (•)  la  ae&«ral.  —  See 
note  3. 

339.  See  note  i. 


enteenth   Ward   Bank   v.   Webster,   67  Abate.  —  Jones    v.    Miller,    35    Wasb. 

N.  Y.  App.  Div.  228;  Randall  v.  Bray-  499. 

ton,  26  R.  I.  233 ;  Allen  v.  Union  Oil,  An  A«tioa  to  lUooTor  BamagM  for  Mta- 

etc.,  Co.,  59  S.  Car.  571.  tal   AngnUh    occasioned    by    the    negli- 

Tbroatoned  luory  to  tbo  Penoaal  Ettata  gence  of  a  telegraph  company  in  delay- 

of  the  deceased  is  not  enough  to  make  ing  to  deliver  a  message  does  not  sur- 


the  cause  of  action  survive.  It  must 
appear  on  the  face  of  the  proceed- 
ings that  injury  has  actually  accrued. 
Noyes  v,  Hyde  Park,  73  Vt.  261. 

331.  4.  The  Virginia  Statata  applies 
to  a  right  of  action  for  the  recovery 
of  money  paid  under  protest  to  a  col- 
lector of  internal  revenue  to  prevent  the 
unlawful  seizure  of  property  for  taxes. 
Patton  V,  Brady,  184  U.  S.  608. 

333*  5.  Allen  v.  Union  Oil,  etc., 
Co.,  59  S.  Car.  571 ;  Texas,  etc.,  R.  Co. 
V.  Smith,  (Tex.  Civ.  App.  1904)  80  S. 
W.  Rep.  247. 

The  Obstraotioa  of  a  Bight  of  Way 
gives  rise  to  a  claim  for  damages  which 
survives  the  person  causing  the  ob- 
struction. Randall  v.  Brayton,  26  R. 
I.  233. 

335.  8.  Burrows  v.  Pickens,  129 
Ala.  648. 

336*  1.  la  Coaaeetieat  the  common- 
law  rule  that  a  right  of  action'  in  eject- 
ment perished  with  the  death  of  the 
wrongdoer  still  obtains.  Merwin  v. 
Merwin,  75  Conn.  8. 

337.  6.  Perry  v,  Levenson,  82  N. 
Y.  App.  Div.  94. 

3!lfl«  1.  Gulf,  etc.,  R.  Co.  v,  Moore, 
28  Tex.  Civ.  App.  603;  Ellyson  r.  In- 
ternational, etc.,  R.  Co.,  (Tex.  Civ.  App. 
1903)  75  S.  W.  Rep.  868;  Thorpe  v. 
Union  Pac.  Coal  Co.,  24  Utah  475 ; 
Jones  V.  Miller,  35  Wash.  499;  Robin- 
son  V.   Baltimore,  etc.,  Min.,  etc.,  Co., 


Vive.     Morton  v.  Western   Union  Tel. 
Co.,  130  N.  Car.  299. 

339.  1.  Canses  of  Action  for  Penonal 
Iigariee  SnrriTe — Arkansas,  —  St.  Louis, 
etc.,  R.  Co.  V.  Haist,  71  Ark.  258. 

///mou.  —  Wetherell  v.  Chicago  City 
R.  Co.,  104  111.  App.  357. 

lotva. —  Y-ta-tah-wah  v.  Rebock,  105 
Fed.  Rep.  257  (construing  the  Iowa 
statutes). 

Kentucky.  —  Lewis  v,  Taylor  Coal 
Co.,  Z12  Ky.  845. 

Louisiana.  —  Eichorn  v.  New  Or- 
leans, etc.,  Light,  etc.,  Co.,  112  La.  236. 

Michigan.  —  Jones  v.  McMillan,  129 
Mich.  86. 

Mississippi.  —  Bussey  v.  Gulf,  etc.,  R. 
Co.,  79  Miss.  597 ;  Wagner  v.  (jibbs,  80 
Miss.  S3. 

Tennessee.  —  Daniel  v.  East  Tennes- 
see Coal  Co.,  105  Tenn.  470. 

IVashington,  —  Robinson  v.  Balti- 
more, etc.,  Min.,  etc.,  Co.,  26  Wash.  484. 

la  Miisonri,  while  a  cause  of  action 
for  personal  injuries  does  not  survive, 
yet,  where  it  has  been  reduced  to  judg- 
ment before  the  death  of  the  plaintiff 
and  on  appeal  to  an  intermediate  court 
the  judgment  is  set  aside,  and  afte*- 
an  appeal  from  the  order  setting  it 
aside,  the  plaintiff  dies,  the  cause  sur- 
vives, having  merged  in  the  judgment. 
Crawford  v.  Chicago,  etc.,  R.  Co.,  171 
Mo.  68. 

la  Texas.  —  Galveston,  etc.,  R.  Co.  v. 
Ginther,  96  Tex.  295 ;  Gulf,  etc.,  R.  C^. 


26  Wash.  484. 
8.  Causes  of  AetioaflorPenoaalli^nrlee    v.  Moore,  28  Tex.  Civ.  App.  603. 
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S41«     fo)  mwlit  to  Wift  or  OUld  —  Iiqvios  to  Child.  —  See  note  4. 
S49.     (f)  KoMiiro  of  Dunagoi  in  AeUoni  Whiok  SnrriTO.  —  See  note  3. 

545.  b.  Personal  Injuries  Resulting  in  Death  — At 

Cominoii  Law.  —  See  note  i . 

OlMiilefttioft  of  Stato  ttottttoi.  —  See  note  3* 

S44.    See  notes  i,  2. 

S4a.    c.  Survival  of  Right  of  Action  for  Death  by 
Wrongful  Act  —  Boatk  of  Bonofldary.  —  See  note  i. 

546.  See  note  i. 

d.  Assault  and  Battery.  —  See  note  4. 


The  terms  of  the  statute  permit  sur- 
Tival  only  where  the  personal  injuries 
do  not  result  in  death.  Ellyson  v.  In- 
ternational, etc.,  R.  Co.,  (Tex.  Civ.  App. 
1903)  75  S.  W.  Rep.  868. 

In  Indiana  and  Minnesota.  —  Ander- 
son V,  Fielding,  92  Minn.  4a,  holding 
that  where  the  deceased  has  begun  an 
action  and  dies  of  his  injuries  before 
trial,  the  only  available  remedy  is  for 
the  personal  representative  to  be  sub- 
stituted as  plaintiff  and,  by  amendment 
of  the  pleadings,  to  convert  it  into  an 
action  for  the  benefit  of  the  widow  and 
next  of  Idn. 

341*  4.  See  Thomas  v.  Maysville 
Gas  Co.,  112  Ky.  569. 

349.  8.  Eichom  v.  New  Orleans, 
etc..  Light,  etc.,  Co.,  112  La.  236. 

In  Illinois.  —  Merrihew  v.  Chicago 
City  R.  Co.,  92  111.  App.  346 ;  Wetherell 
V.  Chicago  City  R.  Co.,  104  III.  App. 
357;  Tri-City  R.  Co.  v.  Brennan,  108 
111.  App.  471. 

Damages  for  Physieal  Pain  and  Mental 
Anguish  suffered  by  the  deceased  are  re- 
coverable in  Texas.  Gulf,  etc.,  R.  Co. 
V,  Moore,  28  Tex.  Civ.  App.  603. 

343*  1.  Szymanski  v.  Blumenthal, 
3  Penn.  (Del.)  558;  Thorpe  v.  Union 
Pac.  Coal  Co.,  24  Utah  475 ;  Sanders 
V.  Louisville,  etc.,  R.  Co.^  49  C.  C.  A. 
56s,  III  Fed.  Rep.  708. 

8.  In  Iowa. —  See  Major  v.  Burling- 
ton, etc.,  R.  Co.,  115  Iowa  309. 

In  Kew  Hampehire.  —  See  Lyon  v. 
Boston,  etc.,  R.  Co.,  107  Fed.  Rep.  386, 
construing  the  New  Hampshire  stat- 
ute. 

344.  1.  Northern  Pac.  R.  Co.  v, 
Adams,  (C  C.  A.)  116  Fed.  Rep.  324. 

8.  For  the  Bnle  in  Delaware  see  Szyman- 
ski V,  Blumenthal,  3  Penn.  (Del.)  558. 

In  Xentneky.  —  See  Lewis  v.  Taylor 
Coal  Co.,  112  Ky.  845. 

Where  there  was  no  motion  for  an 
election,   but    the    judge    required    the 


plaintiff  to  sue  for  the  death,  upon 
the  granting  of  a  new  trial  it  was 
held  that  the  plaintiff  still  had  a  right 
to  an  election.  Louisville  R.  Co.  v. 
Will,  66  S.  W.  Rep.  628,  23  Ky.  L.  Rep. 
1961. 

In  Louisiana  two  causes  of  action 
arise,  one  for  the  damages  which  the 
injured  person  might  have  recovered 
if  he  had  lived,  and  the  other  for  the 
death  itself.  Eicfiom  v.  New  Orieans, 
etc..  Light,  etc.,  Co.,  112  La.  236. 

In  ^li*big!^ff.  —  See  Jones  v.  McMil- 
lan, 129  Mich.  86. 

The  Mississippi  Statute  was  not  im- 
pliedly repealed  by  Acts  Miss.  1898,  c. 
66,  giving  a  right  of  action  for  injuries 
caused  by  the  negligence  of  fellow  ser- 
vants. Bussey  v.  Gulf,  etc.,  R.  Co.,  79 
Miss.  597. 

In  Tenneesee.  —  Daniel  v.  East  Ten- 
nessee Coal  Co.,  105  Tenn.  470. 

345*  1.  Abates  on  Death  of  BeneAeiary. 
—  Heald  v.  Wallace,  109  Tenn.  346; 
Sanders  tr.  Louisville,  etc,  R.  Co.,  (C. 
C.  A.)  Ill  Fed.  Rep.  708  (following 
the  Tennessee  decisions). 

Whero  fleveral  Beneileiariei  8ao  the 
death  of  one  does  not  abate  the  right 
of  action  of  the  others.  Heald  v.  Wal- 
lace, 109  Tenn.  346. 

346.  1.  In  Louisiana. —  Deltsle  v, 
Bourriague,    105    La.   77, 

For  Bnle  in  Kew  York.  —  In  Matter  of 
Meekin,  164  N.  Y.  145,  it  was  held  that 
a  father's  right  of  action  for  the  death 
of  his  daughter  survived  his  death, 
where  he  was  survived  by  persons  who 
would  have  been  the  daughter's  next  of 
kin  if  the  father  had  not  been  living 
when  the  daughter  was  killed. 

In  Kentncky  an  action  by  a  father 
for  the  death  of  his  child  survives  the 
father's  death.  Thomas  v.  Maysville 
Gas  Co.,  112  Ky.  569. 

4.  Lewis  V.  Taylor  Coal  Co.,  112  Ky. 
845. 
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347.  See  note  i. 

348.  g.  Nuisance.  —  See  note  2. 

349.  A.  Seduction  and  Criminal  Conversation.  —  See 
note  2. 

351.  /  Malicious  Prosecution.  —  See  note  2. 
4.  Frand — a.  In  General. —  See  notes  3,  4. 

304.  7.  Causes  of  Actiov  Aoaikst  OmcsBs  avb  Theib 
Bbputibs  — 1.  Ag^ainst  Sheriffs  and  Constables  —  a.  For  Their 
Own  Misfeasance  --  statntory  ProTiiioM.  —  See  note  4. 

396.  yi  Statutobt  Causes  07  Actioe  —  1.  Under  Penal  Stat- 
utes —  At  0«Btna  Bole.  —  See  note  4. 

3S7.     ninitrations  of  Bide.  —  See  note  3. 

358.  vn.  Causes  of  Actioe  Aoaihst  Stookholbbbs  abd  Cob- 
POBATB  Offioebs  —  2.  Against  Corporate  Officers.  —  See  note  5. 

3ff9«     Fallnrt  to   Filo   AnniuJ  Boport  —  FlUng  ef  Falao  Boport  —  See 

note  3. 


34T.    1.  Wagner  v.  Gibbs,  80  Miss. 

53* 

348.  9.  Bhodo  Iiland.  —  A  right  to 
sue  for  damages  sustained  through  the 
obstructing  of  a  right  of  way  survives 
provided  the  claim  is  first  presented  to 
the  administrator.  Randall  v,  Brayton, 
26  R.  I.  a33. 

In  South  Carolina  a  cause  of  action 
for  a  nuisance  amounting  to  an  in- 
jury to  real  estate  survives.  Allen  v. 
Union  Oil,  etc.,  Co.,  59  S.  Car.  571. 

349*  8.  Sadnetion.  —  Davis  v.  Car- 
penter, 72  Vt.  259. 

Grininal  GonTenation.  —  Dixon  v, 
Amerman,  x8i  Mass.  430. 

Kot  Ii^Jarj  to  Property.  —  Davis  v. 
Carpenter,  72  Vt.  259. 

351.  8.  Porter  v.  Mack,  50  W.  Va. 
581. 

S.  Doooit  —  At  Common  Law. —  See 
Somervaill  v,  McDermott.  116  Wis.  504. 

Under  the  Lawi  of  England  a  cause 
of  action  for  fraudulent  representations 


does  not  survive.    See  Stratton's  Inde- 
pendence V,  Dines,  126  Fed.  Rep.  968. 
4.  Somervaill  v,  McDermott,  iz6  Wis. 

504- 
354.    4.  See  Patton  v,  Brady,   184 

U.  S.  608. 

366.  4.  Butler  v.  Butler,  62  S.  Car. 
165  [quoting  21  Encyc.  op  Pl.  and  Pr. 
356] ;  U.  S.  V.  Riley,  104  Fed.  Rep.  275. 

357.    3.   Butler  v,  Butler,  62  S.  Car. 

177. 

359.  6.  Seventeenth  Ward  Bank  v. 
Webster,  67  N.  Y.  App.  Div.  228 ;  Boyd 
V.  Schneider,  (C.  C.  A.)  131  Fed.  Rep. 
223. 

350*  S.  In  Indiana)  under  the  stat- 
ute declaring  that  all  causes  of  action 
not  otherwise  exempted  shall  survive, 
a  cause  of  action  against  an  officer  of 
a  manufacturing  corporation  for  failure 
to  make  an  annual  report  of  paid-up 
capital  stock  and  debts  survives  against 
his  personal  representatives.  Brown  v. 
Qow,  158  Ind.  403. 
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S06.  I  OoLLBOTiov  AVD  EvFOBCEXEVT  —  1.  Kandamiit  to 
Leyying,  Atsesimg,  and  Collecting  Ofioert  —  a.  In  General  — 
See  notes  l,  2. 

367.  b.  To  Compel  Levy—  (i)  In  General,  —  See  note  i. 
(i)  Taxes  Due  from  One  Subdivision  to  A  not  Iter.  — 
See  note  3. 

369.  (3)  To  Satisfy  Authorized  Indebtedness  —  Layy  Bittiictad 
to  Lawful  Limit.  —  See  note  4. 

370*  (4)  For  Payment  of  Interest  and  Principal  of  Bonds.  — 
See  note  2. 

371.  (5)  Liquidated  and  Unliquidated  Claims  —  Necessity  for 
fudgment.  —  See  note  2. 

379.    (6)  Enforcement  of  Judgment  —  (a)  In    e«B«na.  —  See 


note  I. 
374. 
375. 
376. 
377. 


(d)  JuiidiotioB —  IM«rftI  Gonrti.  —  See  note  I. 

\j\  By  Whom  Instituted  —  PriTata  Balator.  —  See  note  5. 

(8)  Direction  of  Writ  —  Defendants.  —  See  note  3. 

c.  To  Compel  Collection.  —  See  note  i. 


366.  1.  State  Board  of  Equalisa- 
tion V.  People,  191  111.  528;  Loewen- 
thal  V.  People,  192  111.  222. 

t.  State  V.  Springer,  (N.  J.  1902)  52 
Atl.  Rep.  996 ;  State  v.  Board  of  Edu- 
cation, 24  Ohio  Cir.  Ct.  383. 

367*  1.  State  Board  of  Equaliza- 
tion V.  People,  191  111.  528;  State  v. 
Kineval,   (Neb.    1903)   97   N.  W.   Rep. 

798. 

8.  Highway  Com'rs  v.  Big  Four 
Drainage  Dist.,  207  111.  17;  People  v, 
Schoharie  County,  (Supm.  Ct.  Tr.  T.) 
39  Misc.  (N.  Y.)   162. 

360.  4.  Sute  V,  Royse,  (Neb.  1904) 
98  N.  W.  Rep.  459. 

370.  2.  Sute  v.  Byrne,  32  Wash. 
264. 

371.  8.  Jadgmont  of  Conilniiatkon. — 
In  Highway  Corners  v.  Big  Four  Drain- 
age Dist,  207  111.  17,  it  was  held  that 
where  the  amount  due  to  a  drainage  dis- 
trict is  fixed  by  a  judgment  of  confirma- 
tion against  a  town,  a  judgment  at  law 
is  unnecessary. 

373.  1.  State  v.  Kineval,  (Neb. 
1903)  97  N.  W.  Rep.  798. 

874.  \  Thompson  v.  Perris  Irri- 
gation Dist.,  116  Fed.  Rep.  769. 

375.      5.    Taxpayor.  —  In   Lewright 


V.  Love,  95  Tex.  157,  it  was  held  that 
a  taxpayer  could  not  maintain  man- 
damus to  compel  the  comptroller  to 
bring  suit  for  the  collection  of  taxes 
against  a  railroad  on  its  gross  passen- 
ger receipts. 

376.  8.  Party  Chargod  with  Duty.  — 
The  writ  should  run  against  the  party 
charged  with  the  duty  in  reference  to 
the  matter  of  taxation.  People  v.  Opel, 
207  111.  469. 

Proooodingt  Against  PartiM  in  Bapro- 
sontatiTO  Oapadty.  —  Where  a  petition 
requested  the  issuance  of  a  mandamus 
against  certain  parties  to  require  them 
as  county  commissioners  to  make  the 
necessary  levy,  and  the  averments  re- 
lated to  the  parties  as  county  com- 
missioners, it  was  held  that  the  parties 
were  brought  into  court  in  their  repre- 
sentative capacity.  State  v.  Byrne,  32 
Wash.  264. 

377.  1.  Bait  for  Paaseiigor  Xaningt 
Tax  in  Texas.  —  In  Lewris^t  v.  Love, 
95  Tex.  157,  it  was  held  that  the  sUt- 
ute  which  makes  it  the  duty  of  the 
comptroller  to  collect  a  tax  on  the  gross 
passenger  earnings  of  railroad  com- 
panies does  not  make  it  the  comptrol- 
ler's duty  to  bring  suit  for  the  taxes; 


990 


VoL  XXI. 


TAXA  TION. 


S78  S86 


JITS.    e.  To  Compel  Payment  into  Proper  Treasury.  — 

See  note  2. 

2.  BzoluiTeneis  of  Statutory  Bemedy  for  Collection. — 
See  note  4. 

S79.    See  note  3. 

3.  Necessity  for  Assesfment.  —  See  note  4. 

380.    5.  Judicial  Proceedings  —  In  General  —  AppUcation  ef  General 
ud  Speoiel  Lews.  —  See  note  7. 

881,    See  note  1. 

6.  Eemedy  by  Personal  Action  —  a.  Conflict  of 
Authority  —  (i)  Statutory  Remedy  Exclusive  of  Action.  —  See 
notes  2, 4. 

583.  Wharf  Vo  Otbar  Beinady  Prorided.  —  See  note  3. 

S6S.    b.  Action  Provided  by  Statute  — (i)  In  General. 
—  See  note  3. 

584.  (2)  Statutory  Remedy  Strictly  Pursued.  —  See  note  3. 

S86.    e.  Form  of  Action.  —  See  note  2. 


consequently  mandamus  will  not  be 
awarded  in  behalf  of  a  taxpayer  to  com- 
pel the  comptroller  to  bring  suit. 

3T8.  9.  People  v.  Delaware  County, 
173  N.  Y,  297,  reversing  7s  N.  Y.  App. 
Div.  184. 

4.  Plymouth  County  v.  Moore,  1x4 
Iowa  700;  Chamberlain  v.  Woolsey,  66 
Neb.  14 1 ;  Board  of  Chosen  Freeholders 
r.  Weymouth  Tp.,  68  N.  J.  L.  652. 

379.  S.  Blyht  Without  Bamady.— 
Dobbins  v,  Colorado,  etc.,  R.  Co., 
(Colo.  App.  1903)  75  Pac.  Rep.  156. 

4.  Galusha  v,  Wendt,  114  Iowa  597, 
holding,  however,  that  a  demand  by  the 
treasurer  amounted  to  an  assessment; 
Thomburg  v.  Cardell,  123  Iowa  313, 
holding  that  where  the  plaintiff  alleged 
that  he  had  made  demand  on  the  de- 
fendant for  the  payment  of  the  taxes 
sought  to  be  recovered  and  the  defend- 
ant failed  and  refused  to  pay  the  same, 
the  pleading  neither  alleged  notice 
given  to  the  defendant  nor  an  assess- 
ment of  his  property. 

399*  T.  Dobbins  v.  Colorado,  etc., 
R.  Co.,  (Colo.  App.  X903)  75  Pac.  Rep. 
156. 

89 1  •  1.  Logan  County  v.  Camahan, 
66  Neb.  685,  citing  21  Encyc.  of  Pl. 
AND  Pr.  380  [381]. 

a.  Plymouth  County  v.  Moore,  114 
Iowa  700;  Covington  v.  Highlands,  113 
Ky.  6ia;  Chamberlain  v.  Woolsey,  66 
Neb.  141,  oiHrmed  66  Neb.  149. 

4.  Plymouth  County  v.  Moore,  114 
Iowa  700.  See  also  Philadelphia  Mortg., 
etc.,  Co.  V.  Omaha,  63  Neb.  aSo. 


399.  8.  Dobbins  v.  Colorado,  etc., 
R.  Co.,  (Colo.  App.  1903)  75  Pac  Rep. 
156. 

393.    8.  Gonstmotion  of  ftatnu.  —  In 

Campbell  County  v.  Newport,  etc., 
Bridge  Co.,  112  Ky.  659,  it  was  held 
that  an  act  authorizing  an  action  for 
taxes  against  any  railroad  company  in- 
cludes a  railroad  bridge  company. 

When  no  forfeiture  is  involved  a 
statute  authorizing  the  collection  of 
taxes  by  an  action  at  law  will  be  lib- 
erally construed.  Eliot  v.  Prime,  98 
A&e.  48. 

Aotion  by  County  Treasnrar. — In  Hoover 
V.  Engles,  63  Neb.  688,  it  was  held  that 
under  statute  in  Nebraska  a  civil  action 
is  maintainable  by  the  county  treasurer, 
upon  order  of  the  board  of  county  com- 
missioners, for  the  recovery  of  delin- 
quent personal  taxes. 

394«  8.  Chamberlain  v.  Woolsey, 
66  Neb.  141,  afhrtncd  66  Neb.  149.  See 
also  Campbellsville  Lumber  Co.  v.  Hub- 
bert,  (C.  C.  A.)  1x2  Fed.  Rep.  718, 
afHrtned  191  U.  S.  70. 

396.  8.  Case.— In  Franklin  V.War- 
wick, etc..  Water  Co.,  24  R.  I.  224,  it 
was  held  that  an  action  on  the  case 
is  the  proper  remedy  for  the  recovery 
of  a  tax  under  a  statute. 

Garnishment.  —  In  Kentucky  the  sher- 
iff is  authorized  to  institute  garnish- 
ment proceedings  for  the  collection  of 
a  tax,  if  he  believe.«  that  he  can- 
not otherwise  collect  it.  Broadway 
Christian  Church  v.  Com.,  112  Ky. 
448. 


991 


987-40S 


TAXA  TION. 


Vol.  XXL 


587.  8.  Prooeedingi  in  Sem  —b.  Necessity  for  Judgment. 

—  See  note  4. 

588.  d.    Foreclosure  of  Tax  Lien  in  Equity.  —  See 
note  2. 

589.  e.  Notice  —  (i)  In  General.  —  See  note  i. 
(2)  Publication.  —  See  notes  3,  4. 

590.  ^3^  Compliance  with  Statute,  —  See  note  6. 
S99.    (4)   Waiver  of  Insufficient  Notice.  —  See  note  4« 

394.  /.  Compliance    with    Statute  —  (3)   Strict    Con- 
struction. —  See  note  3. 

395.  g.  Return  of  Delinquent  List  —  (i)  In  General. 

—  See  note  4, 

397.    9.  Jurifdiotion  and  yenue.  —  See  note  i. 

10.  By  and  Against  Whom  Prooeedings  Institiited  —  a. 
By  Whom  —  In  General.  —  See  note  3. 
399.    ^.  In  Name  of  Officer.  —  See  note  i. 

c.  Against  Whom  —  (i)  In  General,  —  See  note  4. 
403.    13.  Declaration,  Petition,  Bill,  and  Complaint  —  b.  State- 
ment of  Cause  of  Action  —  (i)  In  General.  —  See  note  6. 


3§7.  4.  Old  Dominion  Bldg.,  etc., 
Assoc.  V.  Sohn,  S4  W.  Va.  loi. 

38S*  8.  Dobbins  v.  Colorado,  etc., 
R.  Co.,  (Colo.  App.  1903)  75  Pac.  Rep. 
156 ;  Chicago  Real  Estate  L.  &  T.  Co.  v. 
People,   104  111.  App.  290. 

389*  1.  Green  v,  Robertson,  30  Tex. 
Civ.  App.  236 ;  Earnest  v.  Glaser,  (Tex. 
Civ.  App.  1903)  74  S.  W.  Rep.  605; 
Johnson  v.  Hunter,  127  Fed.  Rep.  219. 

8.  Tromble  v.  Hoffman,  130  Mich. 
676;  Johnson  v.  Hunter,  127  Fed.  Rep. 
219. 

4.  Conklin  v,  CuUen,  29  Mont.  38. 

390.  6.  Earnest  v.  Glaser,  (Tex. 
Civ.  App.  1903)  74  S.  W.  Rep.  605. 

393.  4.  Tromble  v,  Hoffman,  130 
Mich.  676. 

394.  3.  State  v.  Nevada  Cent.  R. 
Co.,  26  Nev.  357,  citing  21  Encyc.  of 
Pl.  and  Pr.  394. 

395.  4.   Allen   v,   Allen,    114   Wis. 

615* 

397*  1.  Earnest  v,  Glaser,  (Tex. 
Civ.  App.  1903)  74  S.  W.  Rep.  605. 

8.  Campbell  County  v.  Newport,  etc.. 
Bridge  Co.,  112  Ky.  659;  Ovid  Tp.  v. 
Haire,  133  Mich.  353. 

In  Kanit  of  State.  —  In  State  v.  Wa- 
bash R.  Co.,  169  Mo.  563,  it  was  held 
that  state  and  county  taxes  could  be 
sued  for  only  in  the  name  of  the  state. 
So  in  Ellis  v.  People,  199  111.  548,  it 
was  held  that  a  suit  for  state  and  county 
taxes  was  properly  brought  in  the  name 
of  the  people. 


County  TroMurer  or  Townihip  Tax  (U- 

leotor.  —  In  Nebraska  the  right  of 
action  for  the  enforcement  of  a  lien 
for  personal  taxes  is  vested  in  the 
county  treasurer,  or,  in  counties  under 
township  organization,  in  the  township 
tax  collector  alone.  Chamberlain  v. 
Woolsey,  66  Neb.  141,  alhrmed  66  Nd>. 
149. 

Sohool-dlitrlot  Tazot.  —  Where  a  county 
brought  an  action  to  recover  school-dis- 
trict taxes  levied  upon  a  portion  of  a 
railroad  operated  in  more  counties  than 
one,  it  was  held  that  the  county  did 
not  have  the  legal  capacity  or  the  right 
to  sue  to  recover  the  taxes  for  the 
school  district.  San  Bernardino  County 
V.  Southern  Pac.  R.  Co.,  137  Cal.  659. 

399*  1.  See  Carstairs  v.  0>chran, 
95  Md.  488,  decided  under  the  local 
law  of  Baltimore  county. 

4.  See  Louisville  v.  Kohnhorst,  (Ky. 
1903)  76  S.  W.  Rep.  43. 

AisoMor  and  CoUootor  as  PartlN.  —  In 
Mississippi,  where  the  state  brought  a 
bill  to  collect  back  taxes  and  an  exemp- 
tion was  claimed,  it  was  held  that  a 
county  assessor  and  collector  of  taxes 
were  not  necessary  parties  where  it  ap- 
peared that  there  had  been  no  wilfol 
default  on  their  part.  Adams  v.  Stone- 
wall Mfg.  Co.,  80  Miss.  94. 

403.  6.  SaiBeiency  of  Bill.  —  In 
Adams  v.  Stonewall  Mfg.  Co.,  80  Miss. 
94,  a  bill  filed  by  the  state  alleging  that 
exemption  claims  were  fraudulent  and 
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404.     Conditioni  Preoedo&t.  —  See  note  4. 

(2)  Showing  Valid  Tax  —  (»)  In  General.  —  See  note  6. 

406.  fe)  Levy  and  Aaeeefment.  —  See  note  ]  • 

407.  (3)  Person  and  Property  Chargeable  —  (b)  Perton  Chargeable 
— Ownenhlp.  —  See  note  I . 

408.  To)  Deeignation  of  Property  Chargeable.  —  See  note  I. 
(d)  Property  Taxable  at  Partlonlar  Plaee.  —  See  note  2. 

409.  c.  Application  of  General  Rules  —  Objections. 

—  See  note  5. 

410.  13.  Defenie  —  Plea  or  Answer  —  a.  In  General.  —  See 
note  2. 

411.  See  note  i. 

413.    14.  Judgment  or  Decree  —  a.  Against  Person  —  (i)  In 
Acti:  ns  in  Personam.  —  See  note  3. 


void  and  setting  out  the  fraudulent  ar- 
rangement to  obtain  the  benefit  of  tbe 
exemption  was  held  to  state  a  case 
within  the  jurisdiction  of  equity. 

Allegations  on  Information  and  Belief 
were  held  to  be  sufficient  in  Robinson 
V,  Ferguson,  119  Iowa  325. 

4414.  4.  Thornburg  v,  Cardell,  123 
Iowa  313. 

6.  See  Lambe  v.  McCormick,  xz6Iowa 
169,  wherein  the  plaintiflF's  pleading  was 
held  to  be  sufficient  to  obviate  the  effect 
of  prior  assessments  and  to  justify  re- 
assessments for  omitted  n^oneys  and 
credits. 

406.  1.  Thornburg  v.  Cardell,  123 
Iowa  313. 

40T.  1.  Unknown  Ownen. —  In  Wall 
V.  Holladay-Klotz  Land,  etc.,  Co.,  175 
Mo.  406,  it  was  held  that  where  a  pe- 
tition for  the  collection  of  taxes  against 
the  heirs  of  a  person  describes  the  de- 
fendants as  "  heirs,"  the  presumption 
is  that  their  names  are  known  to  the 
plaintiff,  and  therefore  they  should  be 
set  forth  as  defendants  and  process  is- 
sued against  them  accordingly,  but  if 
the  heirs  who  are  made  defendants  are 
unknown  to  the  plaintiff,  they  should  be 
described  as  unknown  heirs. 

408.  1.  State  v.  Burroughs  174  Mo. 
700. 

When  Property  Heed  Hot  Be  Deeerlbed. 
—  Where,  in  an  action  on  the  case  for 
the  recovery  of  taxes,  a  count  set  out 
that  the  defendant  was  the  owner  of 
ratable  property  of  the  value  of  forty 
thousand  dollars,  upon  which  the  tax 
was  assessed,  and  objection  was  made 
that  the  count  did  not  specify  the  rata- 
ble estate  upon  which  the  tax  was  as- 
sessed, the  court  held  that  it  was  not 
necessary   that  the  property  should  be 


described  in  the  declaration,  as  that 
was  a  matter  of  evidence  which  could 
be  shown  in  proving  the  tax.  Franklin 
V.  Warwick,  etc.,  Water  Co.,  24  R.  I.  224. 

9.  SnflLeieney  of  Petition.  —  Where  cer- 
tain property  should  have  been  listed 
and  assessed  at  the  owner's  residence 
it  was  held  that  a  petition  was  sufficient 
which  alleged  that  the  defendant  re- 
sided in  a  certain  named  town,  knew 
that  the  property  should  have  been 
listed  with  the  assessor  of  that  town, 
and  neglected  to  do  so.  Robinson  v. 
Grant,  1x9  Iowa  573. 

409*  5.  Lambe  v,  McCormick,  zx6 
Iowa  169. 

Defeeti  After  Verdict  —  A  defective 
petition  in  a  tax  suit  may  be  good  after 
verdict  where  no  demurrer  was  filed. 
State  V.  Renshaw,  166  Mo.  682. 

410.  2.  Rochester  v.  Bloss,  77  N. 
Y.  App.  Div.  28,  aMrmed  173  N.  Y.  646. 
See  also  New  York  v.  Tucker,  91  N. 
Y.  App.  Div.  214. 

Yalnation.  —  State  v.  Western  Union 
Tel.  Co.,  165  Mo.  502;  Western  Union 
Tel.  Co.  V.  Missouri,  190  U.  S.  412. 

XHBorimination  Held  to  Be  Ho  Defenee. 
—  State  V,  Western  Union  Tel.  Co.,  165 
Mo.  502. 

Laok  of  Property  to  Amount  of  Aiicee 
ment.  —  In  New  York  v.  Tucker,  91  N. 
Y.  App.  Div.  214,  it  was  held  that  in 
an  action  to  enforce  the  payment  of  a 
personal  tax  it  did  not  constitute  a  de- 
fense that  the  party  did  not  have  prop- 
erty to  the  amount  of  the  assessment, 
nor  that  the  assessors  did  not  assess 
all  persons  and  all  property  taxable 
under  the  statute. 

411,  1.  Rochester  v.  Bloss,  77  N* 
Y.  App.  Div.  28,  aMrmed  173  N.  Y.  646. 

413,    8.  Judgment  Should  Indade  la- 
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419.     (2)  In  Proceedings  in  Rem.  —  See  note  4« 

414.    b.  Against  Property— (2)  Rendition  and  Entry  — 

Signing  and  Filing.  —  See  note  2. 

Time  of  Intrj.  —  See  note  4. 
416.    (5)  Idtntification  of  Land — Designation  of  Owner. — 

See  note  7. 

418.  (8)  Judgment  Unauthorized  in  Part.  —  See  note  4, 

419.  e.  Conclusiveness  of  Judgment.  —  See  note  4. 

15.  Appeal  and Beyiew  —  a.  In  General.  —  See  note  6. 

490.  See  note  1. 

491.  c.  Exceptions  and  Objections.  — See  note  3. 
499.     16.  Enforcement   of  Penaltiei,  Forfeiturei,  and  Coits  — 

a.  In  General.  —  See  notes  i,  2. 

493.  b.  Customs  Duties  —  jiiri«u«tion.  —  See  note  4. 

494.  d.  Information  or  Libel.  —  See  note  4. 

496.  IL  Action    Aoaihbt   Dbpaultiko   Collectob  —  1.  In 
General.  —  See  note  5. 

497.  Form  of  Action.  —  See  note  4. 


teroft.  —  Wilmington  v.  McDonald,  133 
N.  Car.  548. 

419.  4.  Johnson-  v.  Hunter,  127 
Fed.  Rep.  219. 

414.  8.  IrrogolAritioi.  — The  failure 
to  enter  judgment  in  the  precise  method 
pointed  out  in  the  statute  is  at  most  an 
irregularity  and  does  not  render  the 
judgment  void  in  a  collateral  proceed- 
ing. Warren  v,  Manwarring,  173  Mo. 
21. 

4.  Tromble   v.    Hoffman,    130    Mich. 

416.  7.  A  JudgmoBt  A^nit  tho 
"  Rein  "  of  tho  Owner  is  invalid  in  Mis- 
souri.  Wall  v.  Holladay-Klotz  Land, 
etc.,  Co.,  175  Mo.  406. 

41$.  4.  See  Hart  v.  Smith,  159 
Ind.   182. 

Striking  Out  TTnanthoritod  Part.  — 
Where  a  judgment  for  taxes  included 
the  poll  tax  of  a  party  who  was  not  a 
party  to  the  action,  the  amount  so  in- 
cluded was  stricken  out.  Wilmington 
r.  McDonald,  133  N.  Car.  548. 

410.  4.  Elmwood  Cemetery  Co.  v. 
People,  204  111.  468;  Stevenson  v. 
Black,  168  Mo.  549;  Warren  v.  Man- 
warring,  173  Mo.  21 ;  Logan  County  v, 
McKinley-Lanning  L.  &  T.  Co.,  (Neb. 
1903)  97  N.  W.  Rep.  642;  Johnson 
V.  Hunter,  127  Fed.  Rep.  219. 

When  Jttdgment  Is  Hot  Conelnilvo. — 
A  jud^ent  for  taxes  against  the  un- 
known heirs  of  a  certain  party  is  void 
as  to  the  owner  of  the  land  against 


which  the  taxes  were  adjudged,  who 
had  no  notice  of  the  suit,  and  who 
owned  the  land  not  as  an  heir  of  the 
party,  but  by  purchase  long  prior  to  the 
bringing  of  the  suit.  Such  a  judgment 
is  not  conclusive  against  him.  Green 
V.  Robertson,  30  Tex.  Civ.  App.  236. 

e.  Rockhill  Iron,*  etc.,  Co.  v,  Fulton 
County,   204   Pa.   St.  44. 

Effoet  of  FaUnro  to  Appeal.  —  In  Hard- 
ing V.  People,  202  IlL  122,  it  was  held 
that  one  who  failed  to  take  an  appeal 
from  a  tax  judgment  could  not  dispute 
the  validity  of  the  judgment  in  a  sab- 
sequent  action. 

490.  1.  Baltimore  v.  Austin,  95 
Md.  90. 

491.  8.  Ellis  V.  People,  199  HI. 
548.  See  also  Baltimore  v,  Austin,  95 
Md.  90. 

499.     1.   See  Globe  Lumber  Co.  v. 
Clement,  no  La.  438. 
9.  Carrington  v.  People,  195  III.  484. 

493,  4.  The  Sinriot  Court  of  the 
United  Btatee  has  exclusive  jurisdiction 
of  suits  by  the  United  States  for  the 
recovery  of  penalties  and  forfeitures 
under  the  customs  laws.  Helwig  v.  U. 
S.,  188  U.  S.  605. 

494.  4.  U.  S.  V.  Twenty  Boxes 
Com  Liquor,  123  Fed.  Rep.  135. 

496.  6.  Com.  v.  Moren,  (Ky.  1904) 
78  S.  W.  Rep.  432. 

497.  4.    Pulaski    County   v.    Elrod, 
(Ky.  1902)  66  S.  W.  Rep.  1017; 
brook  V.  Brown,  71  N.  H.  618. 
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437.  2.  By  Whom  Instituted.  —  See  note  6. 

438.  See  note  2. 

439.  3.  Summary  Proceediugs — a.  In  General,  —  See  note  3. 

430.  See  note  2. 

431.  b.  Strict  Construction.  —  See  notes  i,  4. 

434.  m.  Ebbohsoub  Taxatioh  ob  Asbebskent  —  1.  Eemedy 
in  General  —  See  note  8. 

435.  Pleading.  —  See  note  I. 

2.  Necessity  to  Follow  Statutory  Bemedy  —  a.  In  Gen- 
eral. —  See  note  2. 

436.  b.  ExcLUSiVENESS  OF  Remedy.  —  See  note  i. 

439.  c.  Waiver  of  Objections  —  Failure  to  Resort 
TO  Statutory  Remedy.  —  See  note  i. 

440.  3.  Final  and  Conclusive  Determination  —  a.  In  General. 
—  See  note  I. 

441.  See  note  i. 

Collateral  Attack.  —  See  note  3. 
443.     Aetion  Beyond  JnrlBdiction.  —  See  note  I. 


437.    6.   Bates  v.  Knott  County  Ct., 
(Ky.  1902)  67  S.  W.  Rep.  1006. 
43§.    2.   Sayer  v.   Brown,    119   Ga. 

539. 

The  Orand  Jury  in  California  may  or- 
der that  an  action  be  brought  by  a 
county  to  recover  taxes  collected  and 
not  paid  over.  Butte  County  v,  Merrill, 
141  Cal.  396. 


etc.,  Co.,  122  Iowa  629,  holding  that 
where  a  petition  is  filed  by  the  appeal- 
ing; party  which  is  not  answered  by  the 
board  of  review,  the  facts  alleged  in 
the  petition  are  not  confessed. 

2.  Jackson  County  v,  Thornton,  44 
Fla.  610;  State  v.  Southern  Land,  etc., 
Co.,  (Fla,  1903)  33  So.  Rep.  999;  Col- 
lins z/.  Keokuk,   118  Iowa  30;  Ankeny 


439.    8.  Extent  Againit   Delinquent    v.  Blakley,  44  Oregon  78. 


CoUeotor.  —  See  Extent. 

430*  2.  In  Kiaeiitippi  the  provision 
of  the  code  which  authorizes  making  the 
assessor  and  collector  parties  to  pro- 
ceedings for  the  recovery  of  delinquent 
taxes  and  which  authorizes  judgment 
against  these  officers  is  held  to  be  pro- 
spective. Adams  v.  Stonewall  Mfg. 
Co.,  80  Miss.  94. 

431.     1.   Ayer  v,  Goss^  71  N.  H.  66. 

4.  Ayer  v.  Goss,  71  N.  H.  66. 

484.  8.  Farmers'  L.  &  T.  Co.  v. 
Fonda,  114  Iowa  728;  Ferguson  v. 
Board  of  Review,  X19  Iowa  338;  Marion 
V.  Cedar  Rapids,  etc.,  R.  Co.,  120  Iowa 
259;  Marion  v.  National  Loan,  etc., 
Co.,  122  Iowa  629;  Baltimore  v.  Austin, 
95  Md.  90;  Gittings  v.  Baltimore,  95 
Md.  419;  State  v.  Karr,  64  Neb.  514. 

In  lUlnoii  the  right  of  appeal  from  the 
decision  of  a  board  of  review  is  re- 
stricted to  cases  in  which  it  is  claimed 
that  the  property  assessed  is  exempt 
from  taxation.  Havemeyer  v.  board  of 
Review,  202  111.  446.  See  also  In  re 
Wilmerton,  206  111.  15. 

436.    1.  Marion  v.  National  Loan, 


436.  1.  Collins  v,  Keokuk,  118 
Iowa  30 ;  Ferguson  v.  Board  of  Review, 
119  Iowa  338;  Gittings  v.  Baltimore, 
95  Md.  419 ;  Matter  of  Adler,  174  N.  Y. 
287;  Eureka  Dist.  Gold  Min.  Co.  v. 
Ferry  County,  28  Wash.  250. 

439.  1.  Jackson  County  v.  Thorn- 
ton, 44  Fla.  610;  State  v.  .Southern 
Land,  etc.,  Co.,  (Fla.  1903)  33  So.  Rep. 
999 ;  Rochester  v.  Bloss,  77  N.  Y.  App. 
Div.  28,  affirmed  173  N.  Y.  646.  See 
also  Columbia  Sav.  Bank  v.  Los  Angeles 
County,  137  Cal.  467;  Loewenthal  v. 
People,  192  111.  222 ;  Eureka  Dist.  Gold 
Min.  Co.  V.  Ferry  County,  28  Wash.  250. 

440.  1.  Havemeyer  v.  Board  of  Re- 
view, 202  111.  446 ;  In  re  Wilmerton,  ao6 
111.  15;  Manchester  v.  Fumald,  71  N. 
H.  153 ;  Phillips  v.  Bancroft,  75  Vt.  357. 

441*  1.  Hart  v.  Smith,  159  Ind. 
192. 

8.  State  V.  Western  Union  Tel.  Co., 
165  Mo.  502;  Ankeny  v.  Blakley,  44 
Oregon  78 ;  Phillips  v.  Bancroft,  75  Vt 
357.  See  also  State  v.  Crookston  Lum- 
ber Co.,  85  Minn.  405. 

449.     1.   See  Columbia  Say.  Banker. 
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444. 
44A. 

See  note 
446. 
447. 
448. 
449. 

2,  3- 
4SO. 

451. 


4.  Beaiiemnent  —  See  note  i. 

6.  Certiorari — 'a.  Propriety  of  Remedy 


b.  Petition.  —  See  notes  2,  3,  5. 

Showing  Takiag  of  ProUmiiuffy  Steps.  —  See  note  2. 

d.  Return  or  Answer.  —  See  notes  i,  3. 

e.  Hearing  and  Judgment  —  Hoaring.  —  See 

Jttdgmont.  —  See  note  3. 

Aiooiimont  PartUUy  Legal.  —  See  note  I. 

7.  Lgunction  —  a.  Jurisdiction.  —  See  note  4. 


notes 


Los  Angeles  County,  137  Cal.  467; 
Rochester  v.  Bloss,  77  N.  Y.  App.  Div. 
28,  affirmed  173  N.  Y.  646. 

444.  1.  See  People  v.  Wells,  87  N. 
Y.  App.  Div.  384. 

445*  4.  See  Padgett  v.  District  of 
Columbia,  17  App.  Cas.  (D.  C.)  255. 

446*  a.  People  v.  Feitner,  81  N.  Y. 
App.  Div.  118.  See  also  People  tr. 
Wells,  84  N.  Y.  App.  Div.  330. 

S.  Matter  of  Cathedral  of  Incarnation, 
91  N.  Y.  App.  Div.  543. 

Alleging  Aotion  Conoeming  Other  Par- 
tiee. — In  State  v.  Sackett,  1x7  Wis.  580, 
allegations  in  a  petition  for  certiorari 
to  the  effect  that  the  board  reduced  the 
assessed  valuation  of  property  belong- 
ing to  third  persons  without  evidence 
justifying  such  reduction  were  held  to 
be  proper  for  the  purpose  of  making  an 
affirmative  showing  that  the  board  as 
regarded  the  relator  acted  not  only  ille- 
gally, but  inequitably. 

5.  Padgett  v.  District  of  Columbia,  17 
App.  Cas.  (D.  C.)  255. 

447.    %  Where  the  AMenment  li  y old 


it  from  the  roll.  If  it  is  erroneous,  the 
court  may  by  its  order  either  direct  a 
reassessment  by  the  tax  commissioners 
or  correct  the  assessment  in  whole  or 
in  part;  but  in  either  event' the  action 
of  the  assessors  is  reversed  and  the 
court  either  directs  a  proper  assessment 
or  directs  the  assessors  to  make  a  new 
assessment.  When  the  assessors  make 
a  new  assessment  there  is  a  new  deter- 
mination which  is  made  after  the  writ 
of  certiorari  is  granted,  and  which  can- 
not be  corrected  in  that  proceeding.  Put 
the  relator  is  entitled,  under  section  906 
of  the  revised  New  York  city  charter 
(Laws  N.  Y.  1901,  c.  466),  to  a  certio- 
rari to  have  a  reassessment  reviewed 
where  it  involves  different  questions 
from  the  first  assessment  and  is  made 
by  different  officers.  People  v.  Wells, 
87  N.  Y.  App.  Div.  284. 

461.  1.  Correetion  of  ITnequAl  kmtm 
ment  —  Beaiieesment.  —  People  v.  Feit- 
ner,  (Supm.  Ct.  Spec.  T.)  75  N.  Y. 
Supp.  1086. 

4.  United  Btatee  Conrti  —  Under  8tote 


because  of  a  lack  of  jurisdiction  it  is    and  Federal  Statutes.  —  The  right  to  re- 


not  necessary  that  an  application  should 
be  made  to  the  commissioners.  People 
V,  Feitner,  (Supm.  Ct.  Spec.  T.)  39 
Misc.  (N.  Y.)  474. 

44S.  1.  People  v.  Feitner,  168  N. 
Y.  441. 

S.  Woodstown  v.  Assessors,  (N.  J. 
1903)  56  Atl.  Rep.  124. 

449*  8.  State  v.  Baker,  170  Mo. 
383;  State  V,  Losby,  115  Wis.  57. 

S.  See  People  v.  Feitner,  168  N.  Y. 
441,  affirming  61  N.  Y.  App.  Div.  117; 
People  V.  Feitner,  81  N.  Y.  App.  Div. 
1x8. 

450.  8.  In  Kew  York,  under  sec- 
tion 253  of  the  Tax  Law  (Laws  N.  Y. 
1896,  c.  908),  if  the  assessment  is  ille- 
gal, the  court  by  its  final  order  strikes 


sort  to  a  federal  court  as  a  court  of 
equity  for  relief  in  matters  of  taxation 
must  be  founded  upon  some  ground  of 
jurisdiction  recognized  by  the  federal 
courts;  and  a  claim  that  the  case 
arises  under  the  Constitution  or  laws 
of  the  United  States  because  it  involves 
the  taxation  of  letters  patent  is  not 
sufficient  in  the  absence  of  a  showing 
of  some  ground  for  equity  jurisdiction. 
Indiana  Mfg.  Co.  v,  Koehne,  188  U.  S. 
681. 

Jurisdiction  to  Enjoin  under  State 
Statute.  —  Lander  v.  Mercantile  Nat 
Bank,  (C.  C.  A.)  118  Fed.  Rep.  785- 
See  also  Louisville,  etc,  R.  Co.  i^ 
Wright,  116  Fed.  Rep.  669,  affirmed  (C 
C.  A.)  117  Fed.  Rep.  1007. 
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459.    b.  Statement  of  Cause  yo^  Equitable  Relief.  — 

See  notes  2,  3. 

4«(3.     Irreparable    Iigury  —  Allegation    in     Trayereable     Form.  —  See 

note  I. 

c.  Certainty   in  Pleading  —  {\)  In  General.  —  See 
note  2. 

454.    (2)  Facts  Justifying  Relief.  —  See  notes  2,  3. 

44S«I«     Gonolusion  of  Law.  —  See  note  I. 
Fraud.  —  See  note  4. 

456.    d.  Conditions    Precedent  —  (i)  Payment   of   Tax 
Justly  Due  or  Admitted,  —  See  notes  1,3. 

4S9.     (3)  Diligence  in  Pursuit  of  Statutory  or  Legal  Remedy. 
—  See  note  i. 

461,    9.  Parties  —  tf.  Plaintiff  —  (2)  Parties   in    Interest 
Generally,  —  See  note  2. 

463.     (4)  Corporation  and  Stockholder,  —  See  notes  3,  5. 


45d.  2.  Gittings  v,  Baltimore,  95 
Md.  419. 

3.  Irreparable  Iignry  and  Inadequacy 
of  Legal  Bemedy. —  Indiana  Mfg.  Co.  v, 
Koehnc,   188  U.  S.  681. 

Full  Disolosore  of  Facts  Mnet  Be  Made. 
—  Moffat  V.  Calvert  County,  97  Md.  266. 

453.  1.  Indiana  Mfg.  Co.  v. 
Koehne,  188  U.  S.  681. 

2.  Amount  and  Bate  of  Levy.  —  It 
should  be  shown  what  amount  of  taxes 
was  levied  or  what  the  rate  of  levy  was. 
Iowa,  etc.,  Telephone  Co.  r.  Schamber, 
\S  S.  Dak.  588. 

454.  2.  Collins  v,  Keokuk,  118 
Iowa  30. 

8.  Gittings  v,  Baltimore,  95  Md.  419 ; 
Phillips  V.  Bancroft,  75  Vt.  357. 

455.  1.  Iowa,  etc.,  Telephone  Co. 
V.  Schamber,  15  S.  Dak.  588. 

4.  Cochise  County  v.  Copper  Queen 
Consol.  Min.  Co.,  (Ariz.  1903)  71  Pac. 
Rep.  946 ;"  Nye  v,  Washburn,  1 25  Fed. 
Rep.  817. 

OTervaloation.  —  See  Cochise  County 
V.  Copper  Queen  Consol.  Min.  Co., 
(Ariz.  1903)  71  Pac.  Rep.  947,  support- 
ing the  original  note,  but  holding  that 
an  allegation  that  the  board  of  super- 
visors, fraudulently  and  with  the  un- 
lawful design  of  forcing  the  plaintiff  to 
pay  an  unequal  and  unfair  portion  of 
the  taxes  of  the  county  for  a  certain 
year,  arbitrarily  and  without  inquiry 
in  the  matter,  and  without  any  evidence, 
raised  the  assessment  on  certain  im- 
provements belonging  to  certain  pat- 
ented mines  to  the  amount  of  sixty 
thousand  dollars  in  excess  of  the  full 
cash   value    of    the   property    in    effect 


charged  overvaluation  as  to  such  im- 
provements. 

456.  1.  State  v.  Western  Union 
Tel.  Co.,  165  Mo.  502;  Douglas  v, 
Fargo,  (N.  Dak.  1904)  10 1  N.  W.  Rep. 
919;  Blue  Jacket  Consol.  Copper  Co.  v. 
Scherr,  50  W.  Va.  533 ;  People's  Nat. 
Bank  f/.  Marye,  191  U.  S.  2T2\  Chicago 
Union  Traction  Co.  v.  State  Board  of 
Equalization,  114  Fed.  Rep.  557. 

8.  Under  the  Vorth  Dakota  Statute 
making  it  the  duty  of  the  court  to  as- 
certain and  adjudge  the  correct  amount 
of  taxes  to  be  paid  by  the  owner,  it  has 
been  held  to  be  unnecessary  to  tender 
the  amount  justly  recoverable.  Petti- 
grew  V.  Moody  County,  (S.  Dak.  1903) 
96  N.  W.  Rep.  94. 

459.  1.  When  Allegation  Ii  Unneoef- 
lary.  —  A  complaint  to  restrain  the  levy- 
ing of  a  tax  need  not  allege  that  relief 
was  sought  from  a  board  of  review 
where  the  tax  laws  do  not  contemplate 
that  the  primary  right  to  levy  a  tax  shall 
be  determined  by  a  board  of  review. 
Stephens  v.  Smith,  30  Ind.  App.  120. 

461.  2.  A  Mortgage  Trustee  may  en- 
join the  collection  of  a  tax.  Frankfort 
r.  Fidelity  Trust,  etc.,  Co.,  11 1  Ky.  667. 

The  United  States  has  such  an  inter- 
est as  to  entitle  it  to  maintain  an  in- 
junction to  restrain  the  taxation  of 
lands  allotted  to  Indians  under  the  In- 
dian General  Allotment  Act  of  Feb.  8, 
1887.     U.  S.  V.  Rickert,  188  U.  S.  432. 

463.  8.  Bondholder.  —  In  Bayles  v, 
Dunn,  (C.  C.  A.)  116  Fed.  Rep.  185, 
it  was  heH  that  a  secured  bondholder 
of  a  corporation  cannot  maintain  a  suit 
to  restrain  the  collection  of  taxes  against 
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464.     (5)  Joinder  —  (b)  Joint  or  Common  Intoroit  in  Saljoot-mnttor  — 
Conflict  of  Antliority.  —  See  note  3. 
40«l,     See  note  2. 
466.     Sec  note  2. 
468.'    10.  Mandamus  to  Aaseflsing  Officers  and  Bcviewing  Boards 

—  Dliorotion  Cannot  Be  Controlled.  —  See  note  2. 

Where  Ko  Biioretion  InTolved.  —  See  note  3. 

469.     See  note  i. 

474.    Y.  Becovebt  Back  —  1.  Bemedy  —  a.  In  General. — 
See  note  10. 

476.    b.  Customs   Duties  — (2)   Antecedent  Proceedings-- 
Conditions  Precedent.  —  See  note  i. 


the  mortgaged  property  unless  it  is  al- 
leged that  he  is  the  mortgagee  or  that 
the  mortgagee  refuses  to  act,  in  which 
case  the  mortgagee  should  be  made  a 
party. 

463.  6.  Compare  People  v.  Feitner, 
71  N.  Y.  App.  Div.  572. 

464.  S.  Joinder  in  Petition  for  Certio- 
nuri. —  In  NewYork,  under  section  250  of 
the  General  Tax  Law  (Laws  N.  Y.  1896, 
c.  908),  which  provides,  among  other 
things,  that  two  or  more  persons  as- 
sessed upon  the  same  roll  who  are 
affected  in  the  same  manner  by  an 
alleged  illegality,  error,  or  inequality 
may  unite  in  the  same  petition  of  cer- 
tiorari, the  court  held  that  where  the 
relators  were  not  all  similarly  situated 
and  the  pieces  of  property  were  so  situ- 
ated and  of  such  character  and  different 
valuations  that  an  adjudication  as  to 
one  would  not  settle  the  issue  as  to  all 
of  the  other  pieces,  there  was  improper 
joinder  of  parties.  People  v.  Feitner, 
74  N.  Y.  App.  Div.  130,  affirmed  172  N. 
Y.  618. 

465.  8.  People  v.  Feitner,  74  N.  Y. 
App.  Div.  130,  affirmed  172  N.  Y.  618. 

466.  8.  See  Hardin  v.  Guthrie,  26 
Nev.  246. 

Authority  to  Sne  in  XepreeentatiTO  Cn- 
IMtoity. —  In  People  v.  Feitner,  71  N.  Y. 
App.  Div.  572,  it  was  held  that  a  peti- 
tion for  a  certiorari  brought  by  a  stock- 
holder of  a  bank  for  himself  and  on 
behalf  of  other  stockholders  would  not 
be  sustained  in  behalf  of  the  other 
stockholders  where  they  did  not  sign 
the  petition  and  it  did  not  appear  that 
the  stockholder  suing  had  authority  to 
represent  the  others. 

46§.  8.  State  v.  Savage,  65  Neb. 
714. 

3.  People  r.  Schoharie  County,  (Supm. 
Ct.  Tr.  T.)  39  Misc.  (N.  Y.)   162. 


4M*  1.  See  State  v.  Lewis,  25  Ohio 
Cir.  Ct.  227, 

474.  10.  Gannaway  v.  Barricklow, 
203  111.  410;  Chicago  V.  Klinkert,  94  111. 
App.  524 ;  Michigan  Sanitarium,  etc, 
Assoc.  V.  Battle  Creek,  (Mich.  1904)  loi 
N.  W.  Rep.  855 ;  De  Lima  v.  Bidwell, 
182  U.  S.  X.  See  also  Dale  v.  New 
York,  71  N.  Y.  App.  Div.  227-,  Carton 
V.  Unita  County,  10  Wyo.  416. 

476.  1.  Protect  If  HooeiiaTy.— Flint- 
Eddy,  etc..  Trading  Co.  v.  Bidwell,  123 
Fed.  Rep.  200;  Dewell  v.  Mix,  116  Fed. 
Rep.  664. 

Ezenie  for  Hot  Filing  Proteit  Within 
Time.  —  Where  a  notice  was  posted  to 
the  effect  that  a  custom  house  would  be 
closed  on  a  local  but  not  a  legal  holiday, 
which  was  the  last  day  allowed,  and 
the  custom  house  was  closed  in  accord- 
ance with  the  notice,  it  was  held  that 
the  notice  furnished  a  good  excuse  for 
not  filing  the  protest  until  the  day  after 
such  holiday.  Frost  v.  Saltonstall,  129 
Fed.  Rep.  481. 

"The  Costomi  AdminiitntiTO  Aet  of 
1890  created  for  the  first  time  a  board 
of  general  appraisers.  Prior  to  that 
time,  the  classification  of  the  collector 
was  final,  except  under  complaint  to  the 
secretary  of  the  treasury.  The  pro- 
cedure was  to  appeal  directly  to  the 
courts,  and,  if  successful,  to  recover 
from  the  treasury  the  excess  paid,  to- 
gether with  the  costs  of  the  suit.  Under 
the  procedure  inaugurated  by  the  Act  of 
1890,  the  ruling  of  the  collector  comes 
under  review  of  the  board  of  general 
appraisers,  and  in  such  appeal  no  costs 
are  incurred.  The  board  is,  in  a  sense, 
an  essential  part  of  the  custom-house 
machinery.  The  sole  function  of  this 
board  is  to  hear  cases  ♦  *  *  and 
to  discriminate  between  the  paragraphs 
of  the  law  applicable  to  given  importa- 
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477,    c.  Mandamus  to  Compel  Action  bv  Proper  Offi- 

CERS.  —  See  note  i. 

2.  Parties  —  Pklntlit  —  See  note  2. 
D«ftndftiit.  —  See  note  3. 
479.    8.  Declaration  or  Complaint  —  See  note  i. 

Conditions  Prooodont.  —  See  note  4. 

481.    TI  PBOCEZDivee  Aftsb  Sals — 1.  Beport,  Return,  and 
Gonflrmation  of  Bale  —  c.  Confirmation.  —  See  note  3. 

2.  Proceedings  on  Behalf  of  Owner  —  a.  Redemption  — 
(i)  In  General.  —  See  note  5. 


tions."    U.  S.  V.  Shea,  (C.  C.  A.)   114 
Fed.  Rep.  38. 

Exolniiyonaisof  Bomody. —  By  the  Cus- 
toms Administrative  Act  of  1890,  the 
remedy  is  doubtless  exclusive  as  applied 
to  customs  cases;  but  It  has  been  held 
that  it  has  no  application  to  actions 
against  the  collector  for  duties  exacted 
upon  goods  which  were  not  imported  at 
all.  De  Lima  v.  Bidwell,  182  U.  S.  i ; 
Pooley  V.  U.  S.,  182  U.  S.  222. 


demurrer  for  failure  to  join  the  cities, 
townships,  and  school  districts  of  the 
county  should  not  be  sustained.  St. 
Louis,  etc.,  R.  Co.  v.  Labette  County,  63 
Kan.  889,  66  Pac.  Rep.  1045. 

470*  1.  Qarksville  v.  Montgomery 
County,  (Tenn.  Ch.  190X)  62  S.  W.  Rep. 
33.  See  also  Western  Union  Tel.  Co.  v. 
San  Joaquin  County,  141  Cal.  264. 

4.  Heoessity  for  Alleging  Otjeetlon  to 
Tax.  —  In   an   action   to   recover  taxes 


The  Cirooit  Oonrts  of  the  United  Statee    paid  under  protest,  the  claimant  must 


have  jurisdiction  for  the  recovery  of 
duties  paid  upon  goods  alleged  not  to 
have  been  imported  from  a  foreign 
country.  Dooley  v.  U.  S.,  X82  U.  S. 
222;  Downes  v,  Bidwell,  182  U.  S.  244; 
Armstrong  v.  U.  S.,  182  U.  S.  243. 

477.  1.  German  Security  Bank  v. 
Coulter,  112  Ky.  584. 

When  Kandamni  Will  Hot  lie.  — 
Where  a  right  to  have  taxes  refunded 
is  extinguished  because  of  noncompli- 
ance with  the  mandatory  provisions  of 
the  statute  concerning  the  presentment 
of  the  claim,  mandamus  will  not  lie  to 
compel  the  officers  to  refund  the  taxes. 
Perrin  r.  Honeycutt,  144  Cal.  87. 

8.  Paitiei  Suing  in  Bepresentatiye  Ca- 
iMoity.  —  In  Whaley  v.  Com.,  no  Ky. 
X54,  it  was  held  that  a  number  of  tax- 
payers could  sue  for  all  to  recover  back 
taxes  illegally  collected. 

Snffloiency  of  Interest.  —  In  Sparks  v. 
Robinson,  115  Ky.  453,  it  was  held  that 
a  party  who  had  an  interest  to  the  value 
of  only  three  cents  could  not  sue  for 
himself  and  others  to  recover  taxes  col- 
lected. 

8.  Texas  Land,  etc.,  Co.  v.  Hemphill 
County,  (Tex.  Civ.  App.  1901)  6x  S.  W. 

Rep.  333- 

Different  Partiee  Interested.  —  In  an 
action  against  the  county  treasurer  and 


allege  that  he  made  specific  objection 
to  the  tax  at  the  time  when  he  paid  it, 
where  such  objection  is  required  by 
statute.  Bankers'  L.  Assoc,  v,  Douglas 
County,  61  Neb.  202. 

In  California,  in  making  a  claim  to 
the  board  of  supervisors  under  section 
3804  of  the  Political  Code,  it  is  not 
necessary  that  the  claimant  should  al- 
lege involuntary  payment  or  payment 
under  protest ;  and  such  an  allegation  is 
not  necessary  where  the  claimant,  on 
refusal  of  the  board  to  refund,  resorts 
to  a  court.  Stewart  Law,  etc.,  Co.  v. 
Alameda  County,  X42  Cal.  660. 

In  Utah  under  the  provisions  of  sec- 
tion 180  of  the  Revenue  Act  of  1896 
(Rev.  Stat.  Utah  1898,  5  2684),  a  com- 
plaint against  a  county  to  recover  an 
illegal  tax  is  sufficient  if  it  specifically 
alleges  the  portion  of  the  levy  of  taxes 
which  was  unlawful ;  that  the  duly  quali- 
fied treasurer  and  collector  of  the  de- 
fendant demanded  and  received  the  ille- 
gal tax;  and  that  the  complainant  paid 
under  protest.  Centennial  Eureka  Min. 
Co.  V.  Juab  County.  22  Utah  395. 

481.  8.  For  the  Prooednre  in  Arkansas 
see  Beardsley  v.  Hill,  71  Ark.  211. 

5.  Statton  v.   People,    18  Colo.  App. 

8S. 
Statutory    Right    Distingnished   tnim 


the  board  of  county  commissioners  it  Equity  of   Bedemptioa.  —  A    statutory 

was    held    that    so    far   as   the   county  right  of  redemption  fron^  a  sale  as  dis- 

taxes  were  concerned  the  necessary  par-  tinguished  from  the  equity  of  redemp- 

ties  were  before  the  court,  and  that  a  tion,   is  usually  self-executing,  and  to 
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(i\  Interest  of  Applicant.  —  See  note  i, 

(3)  Relief  A  warded—  IMMH  Mut  Do  Iqvitjr.  —  See  note  i. 


489. 
484. 

hi  To  Set  Aside  Sale   or   Deed  and   Remove 

Cloud  —  (i)  In  General.  —  See  note  2. 

485.  (2)  Inherent  Equitable  Jurisdiction  to  Quiet  Title  and 
Remove  Cloud.  —  See  note  2. 

(3)  Parties  —  (»)  FUinttff.  —  See  note  4. 

486.  Vaoestlty  fnr  PoMwrton  by  Plalntur.  —  Sec  not  ^      ,  3. 

487.  (4)  Bill  of  Complaint  —  luTftUdity  of  Proooooiugi  AtUokod.  — 
See  note  4. 

488.  Oflbr  to  Do  Equity.  —  See  note  2. 

480.    (5)  Judgment  or  Decree.  —  See  notes  2,  3. 
409.    3.  ProoeediDgt  on  Behalf  of  Purchuer  —  r.  To  Quiet 
AND  Confirm  Title  or  Foreclose    Redemption  —  (i)  In 

General.  —  See  note  2. 

494.  d.  Reimbursement  of  Purchaser  of  Invalid  Tax 

Title  —  (i)  In  General — In   Suit  to   Quiet  Title  and  Remove 
Cloud.  —  See  note  2. 

495.  See  note  i. 

497.  vn.  CBnciVAL  Omvna.  —  See  notes  5,  6. 

498.  See  note  i. 


enjoy  the  benefit  thereof  no  proceed- 
ings are  ordinarily  required  to  be  had 
in  the  courts  to  make  such  right  effec- 
tive. Logan  County  v.  McKinley-Lan- 
ning  L.  &  T.  Co.,  (Neb.  1904)  loi  N. 
W.  Rep.  991. 

499.  1.  A  Pordhaaor  at  %  Mortgago- 
foroelooiiro  Balo  has  been  held  to  be  en. 
titled  to  redeem  under  a  statute  author- 
izing redemption  by  "  the  holder  of  any 
mortgage  which  is  duly  recorded  at  the 
time  of  the  sale."  People  v.  Morgan, 
85  N.  Y.  App.  Diy.  292. 

494.  1.  Cain  v.  Brown,  54  W.  Va. 
656. 

S.  Massie  v.  Halstead,  127  Fed.  Rep. 
176. 

4M,    S.  White  v,  Goye,  183  Mass. 

333- 

Land  Moot  Fint  Bo  Sodoomod.  —  See 
Mathews  v.  Glenn,  100  Va.  352. 

4.  South  Chicago  Brewing  Co.  v. 
Taylor,  205  111.  133. 

486.  8.  PoMOMioiiofPlalBtU!.~Glo8 
V.  Cratty,  196  111.  193. 

5.  Oppenhetmer  v.  Levi,  96  Md.  296 ; 
Day  V.  Davey,  132  Mich.  173. 

497.  4.  Mitchell  Iron,  etc.,  Co.  v. 
Flambeau  Land  Co.,  120  Wis.  545. 

499.  t.  Denman  v.  Steinbach,  29 
Wash.  179. 


499.  8.  GonditiOBal  ]>oeroo.  — The 
decree  may  be  conditional  upon  paying 
into  court  a  sufficient  amount  to  reim- 
burse the  holder  of  the  certificates  and 
other  statutory  charges.  Pueblo  Realty 
Trust  Co.  V.  Tate,  (Colo.  1903)  75  Pac 
Rep.  402.  See  also  McKinney  v.  Min- 
nehaha County,  (S.  Dak.  1903)  97  N. 
W.  Rep.  15. 

5.  Glos  V.  Woodard,  202  111.  480,  hold- 
ing that  a  decree  setting  aside  a  deed 
should  not  direct  a  reconveyance. 

493.  8.  Swanson  v.  Hoyle,  32 
Wash.  169;  Smith  v.  White,  32  Wash. 
414;  Woodham  v.  Anderson,  32  Wash. 
500. 

494*  8.  Dixon  v.  Eikenberry,  (Ind. 
App.  1903)  65  N.  £.  Rep.  938;  Ryan  v. 
Ruff,  90  Minn.  169 ;  Leavitt  v.  Bartholo- 
mew, (Neb.  1 901)  93  N.  W.  Rep.  856. 

49ft.  1.  McQain  v.  Batton,  50  W. 
Va.  121,  quoting  21  Encyc.  of  Pl.  and 

Pr.  494f  495. 

497.  6.  See  Terry  v.  U.  S.,  (C  C 
A.)  120  Fed.  Rep.  483. 

6.  Boiontor.  —  For  an  indictment  held 
to  be  sufficient  under  Rev.  Stat.  U.  S., 
8  S445>  see  U.  S.  v.  Rosenthal,  126  Fed. 
Rep.  766. 

499.  1.  See  One  Pearl  Chain  v. 
U.  S.,  (C.  C.  A.)  123  Fed.  Rep.  371. 
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500.  L  CovBTBUOTiOH    AVD   Maihtevahob  —  1.  In  General. 
—  See  note  i. 

501.  2.  Eminent  Domain.  —  See  note  2. 

503.    3.  Bemedies  of  Landowner  —  a.  Actions  at  Law.  — 
See  note  2. 


503. 

504. 
S06. 

note  2. 

507.    IV.  Actions  fos  Dakages  Cohcebning  Tbahsxisbion  ob 
Dbliyebt  of  Messages—  1.  Jurisdiction.  —  See  note  i. 
2.  Character  and  Form  of  Action.  —  See  note  2. 


b.  Suits  for  Injunction.  —  See  note  i. 

4.  Bestraining  Interference.  —  See  note  3. 

II.  Ehfobcikg  Sebvice  —  1.  By  Mandamns.  —  See  note  i. 

m.  Cbimihal  Pbosecutiovs  and  Peval  AcTioira  —  See 


AOO.  1.  node  of  Street  Uie  Fixed  by 
Frebftte  Court.  —  The  Ohio  statute  con- 
fers upon  the  Probate  Court  a  judicial, 
not  a  legislative,  function,  and  is  not 
unconstitutional.  Zanesville  Telephone, 
etc.,  Co.  V.  Zanesville,  10  Ohio  Cir.  Dec. 
783 ;  Zanesville  v.  Zanesville  Tel.,  etc., 
Co.,  64  Ohio  St.  67. 

Ml.  8.  Deioriptioii  of  Land.  —  A 
complaint  asking  for  the  right  of  way 
upon  a  railroad  right  of  way  between 
certain  named  termini,  through  certain 
named  counties,  sufficiently  meets  the 
statutory  requirements  in  Oregon  as  to 
the  description  of  the  land.  Postal  Tel. 
Cable  Co.  v,  Oregon  Short  Line  R.  Co., 
X04  Fed.  Rep.  623. 

503*  8.  Little  v.  American  Tele- 
phone, etc.,  Co.,  96  N.  Y.  App.  Div.  559. 

50».  1.  Gray  v.  York  State  Tele- 
phone Co.,  (Supm.  Ct.  Tr.  T.)  41  Misc. 
(N.  Y.)  108 ;  Denver  r.  U.  S.  Telephone 
Co.,  10  Ohio  Dec.  273. 

8.  Intorforonoe  with  Eroodon  of  PoIm 
may  be  restrained  by  an  injunction  in 
favor  of  a  telephone  company.  Cum- 
berland Tel.,  etc.,  Co.  v.  Louisville 
Home  Telephone  Co.,  114  Ky.  892. 

54I4.  1.  Mahan  v.  Michigan  Tele- 
phone Co.,  132  Mich.  242:  State  v.  Kin- 
loch  Telephone  Co.,  93  Mo.  App.  349 ; 
State  V,  Citizens'  Telephone  Co.,  6x  S. 
Car.  83. 

M6.  8.  Indiotment  for  Sending  False 
or  Frandnlont  Message.  —  An  information 
under  Pen.  Code  Cal.,  S  474,  for  sending 
a  forged  telegraphic  message  with  the 


intent  to  deceive  need  not  allege  the 
nature  of  the  deceit.  People  v,  Chad- 
wick,  143  Cal.  116. 

Complaint  in  Action  fbr  IHserimination. 
—  In  an  action  to  recover  the  penalty 
imposed  by  statute  for  discrimination 
against  the  plaintiff  in  failure  by  a  tele- 
phone company  to  supply  him  with  tele- 
phone connection  and  facilities,  the 
complaint  must  allege  the  facts  consti- 
tuting the  discrimination,  or  it  will  be 
demurrable.  Phillips  v.  Southwestern 
Tel.,  etc.,  Co.,  (Ark.  1904)  81  S.  W. 
Rep.  60s ;  Irvin  1/.  Rushville  Cooperative 
Telephone  Co.,  161  Ind.  524. 

507.  1.  In  Case  of  Nonmidont  Plain- 
tiif.  —  The  courts  of  Texas  nave  juris- 
diction of  a  cause  of  action  in  favor  of 
a  nonresident  plaintiff  against  a  tele- 
graph company  doing  business  in  the 
state  although  the  proceeding  is  not  one 
in  rem.  Western  Union  Tel.  Co.  v. 
Shaw,  (Tex.  Civ.  App.  1903)  77  S.  W. 
Rep.  433- 

2.  Western  Union  Tel.  Co.  v,  Krich- 
baum,  132  Ala.  535;  Cowan  v.  Western 
Union  Tel.  Co.,  122  Iowa  379. 

The  Allegation  of  Contraetnal  Belations 
with  the  defendant  does  not  necessarily 
make  the  action  one  upon  contract,  for 
these  matters  are  often  properly 
pleaded  by  way  of  inducement  pre- 
liminary to  an  allegation  of  facts  con- 
stituting a  tort.  Cowan  v.  Western 
Union  Tel.  Co.,  122  Iowa  379. 

The  Courts  of  Tezai  treat  an  action 
against  a  telegraph  company  for  failure 
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See  notes  i»  2,  3. 

8.  Parties  —  in  Goitrai  —  PkiatiC  —  See  note  i. 

AddrMSM.  —  See  note  4. 

Prinoipftl  and  Agent.  —  See  note  2. 

Btnefltad  Party.  —  See  note  3. 

Hwbaiid  and  Wlft.  —  See  note  I. 

4.  Declaration,  Petition,  or  Complaint  —  a.    Averment 
OF  OR  Contract  with  Company  —  la  a«a«raL  —  See 

OMwldarattoa.  —  See  note  2. 

c.  Averment  of  Wilfulness,  Negligence,  and 

-  DdlaitMiMt  and  Oartaiatj.  —  See  note  2. 
Oontrlbntorj  V^ffUgenet.  —  See  note  3. 

d.  Averment  of  Proximate  Cause.  —  See  note  i. 
/.  Averment  of  Damages  —  ^i)  In  General— 

.  —  See  note  2. 


western  Tel.,  etc.,  Co.,  (Tex,  Ciy.  App. 
1900)  59  S.  W.  Rep.  303. 
DellTary  of  Beoond  MeHaf  •  B«lort  Fint. 

—  An  allegation  that  the  defend- 
ant telegraph  company  negligently  de- 
livered a  second  message,  sent  from  one 
office,  before  the  first  message,  sent 
from  another,  with  nothing  to  show 
either  a  contract  or  a  duty  to  deliver 
them  in  the  order  in  which  they  were 
received  for  transmission  at  the  differ- 
ent offices,  states  no  cause  of  action. 
Hocker  v.  Western  Union  TeL  Co., 
(Fla.  1903)  34  So.  Rep.  901. 

519.  8.  Lewis  v.  Southwestern 
Tel.,  etc.,  Co.,  (Tex.  Civ.  App.  1900) 
59  S.  W.  Rep.  303, 

Contideratloa  for  Forwarding  M«ngo. 

—  An  agreement  between  a  person  ex- 
pecting a  message  and  the  company  to 
forward  or  repeat  the  message  to  some 
other  point  constitutes  a  new  and  inde- 
pendent contract,  requiring  a  new  coo- 
sideration,  the  payment  of  which  should 
be  alleged.  Abbott  v.  Western  Union 
Tel.  Co.,  86  Minn.  44. 

514.  S.  Vagao  and  Indaflnite  Alle- 
gations of  If ogUgoneo.  —  See  Hocker  r. 
Western  Union  Tel.  Co.,  (Fla.  1903)  34 
So.  Rep.  901. 

8.  Cowan  v.  Western  Union  Tel.  Co., 
122  Iowa  379. 

516.  1.  Xontal  Angnish.  — In  Mis- 
sissippi a  rule  similar  to  that  stated  in 
the  original  note  prevails.  Western 
Union  Tel.  Co.  v,  Watson,  82  Miss.  loi : 
Hartsog  v.  Western  Union  Tel.  Co., 
(Miss.  1903)  34  So.  Rep.  361. 

Al§.  9.  Western  Union  Tel.  Co.  7. 
Bell,  24  Tex.  Civ.  App,  572;  Western 


508. 
ffO». 

S\Q. 

All. 

OF  Duty 
note  4. 

519. 

514. 

Delay  — 


516. 
518. 

I^Jwj  or 


properly  to  transmit  and  deliver  a  mes- 
sage as  one  to  recover  damages  for 
breach  of  contract.  Thomas  v.  Western 
Union  Tel.  Co.,  25  Tex.  Civ.  App.  398; 
Western  Union  Tel.  Co.  v.  Christensen, 
(Tex.  Civ.  App.   1904)   78  S.  W.  Rep, 

744. 

Miiiioindar  of  Oawoi  of  Aetion.—  The 
uniting  of  three  different  plaintiffs, 
each  suing  in  a  separate  right,  consti- 
tutes  a  misjoinder  of  causes  of  action. 
Morton  v.  Western  Union  Tel.  Co.,  130 
N.  Car.  299. 

ffOS.  1.  Joindor  of  Connto  in  Oontraot 
and  JTort.  —  A  complaint  joining  counts 
ex  contractu  and  counts  ex  delicto  is 
demurrable  for  misjoinder.  Western 
Union  Tel.  Co.  r.  Waters,  139  Ala.  652. 

9.  Coit  V,  Western  Union  Tel.  Co., 
130  Cal.  657. 

8.  Coit  V,  Western  Union  Tel.  Co., 
130  Cal.  657. 

ft09.  1.  Mi^oindor  of  PirUM.~If 
two  persons  suing  severally  for  mental 
anguish  suffered  by  themselves  unite 
their  causes  of  action,  there  is  a  mis- 
joinder of  parties.  Morton  v.  Western 
Union  Tel.  Co.,  130  N.  Car.  299. 

4.  Western  Union  Tel.  Co.  v.  Waxel- 
baum,  113  Ga.  1017;  Postal  Tel.,  etc., 
Co.  V.  Wells,  82  Miss.  733. 

fflO.  8.  Dodd  Grocery  Co.  v.  Postal 
Tel.  Cable  Co.,  112  Ga.  685. 

5.  Butler  v.  Western  Union  Tel.  Co., 
62  S.  Car.  222. 

511*  1.  Western  Union  Tel.  Co.  v. 
Campbell,  (Tex.  Civ.  App.  1904)  81  S. 
W.  Rep.  580. 

4.  Western  Union  Tel.  Co.  v.  Krich- 
baum,   132  Ala.   535;   Lewis  v,   South- 
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«S19.     Sztrnplary  DunagM.  —  See  note  3. 

530.  (2)  Mental  Anguish.  —  See  notes  2|  3. 

531.  ^.  Averment  of  Presentation  of  Claim.  —  See 

note  I. 
533.    6.  Plea  or  Aniwer  —  COalm  Vot  FrtMattd  in  TIim.  —  See 

note  1. 

934.     8.  Inftmctions  —  DtpuidiBg  «pon  FlMtdingt,  ImuMi  and  BTid«not. 
—  See  notes  i,  2. 

Vtglif  enoe  nnd  Delay.  —  See  note  3. 


Union  Tel.  Co.  v.  Sklar,  (C.  C.  A.)  ia6 
Fed.  Rep.  295. 

519.  8.  MaUM  and  WilfoInMt. -~  An 
allegation  that  the  defendant  maliciously, 
wantonly,  or  wilfully  neglected  to  de- 
liver a  message  warrants  the  recovery 
of  exemplary  damages.  Butler  v.  West- 
ern Union  Tel.  Co.,  6a  S.  Car.  2Z2\ 
Young  V.  Western  Union  Tel.  Co.,  65 
S.  Car.  93. 

530.  2.  Action  Ez  Delicto.  —  Where 
the  complaint  is  in  form  ex  delicto,  no 
damage  being  averred  or  claimed  for 
any  actual  injury  to  the  person,  reputa- 
tion, or  estate  of  the  plaintiff,  and  only 
damages  for  mental  suffering,  it  is  de- 
murrable. Western  Union  Tel.  Co.  v, 
Krichbaum,  13a  Ala.  535;  Western 
Union  Tel.  Co.  v.  Blocker,  138  Ala.  484; 
Western  Union  Tel.  Co.  v.  Waters,  139 
Ala.  652. 

8.  Action  Ex  Contraotn.  —  Where  the 
complaint  is  in  form  ex  contractu,  a 
breach,  it  may  be,  is  sufficiently  shown 
by  facts  stated  to  warrant  a  recovery 
for  nominal  damages,  if  proven,  to  sup- 
port a  recovery  for  mental  suffering  by 
way  of  aggravation.  Western  Union 
Tel.  Co.  V.  Krichbaum,  132  Ala.  535. 
See  also  Simmons  v.  Western  Union 
Tel.  Co.,  63  S.  Car.  425. 

531.  1 .  Amended  Petition. — Western 
Union  Tel.  Co.  r.  Hays,  (Tex.  Civ.  App. 
1901)  63  S.  W.  Rep.  171. 

Inatitation  of  Snitis  a  sufficient  pres- 
entation of  claim.  Phillips  v.  Western 
Union  Tel.  Co.,  95  Tex.  638;  Western 
Union  Tel.  Co.  v.  Cooper,  29  Tex.  Civ. 
App.  591 ;  Western  Union  Tel.  Co.  v, 
Crawford,  (Tex.  Civ.  App.  1903)  75  S. 
W.  Rep.  843.  But  see  Western  Union 
Tel.  Co.  V.  Hays,  (Tex.  Civ.  App.  1901) 
63  S.  W.  Rep.  171. 

ff90.  1.  Brooks  v.  Western  Union 
Tel.  Co.,  26  Utah  147. 

Putting  Stipulation  in  Issne.  —  Where 
the  defendant  pleads  failure  of  the 
plaintiff  to  file  a  claim  for  damages 
within  the  stipulated  time,  it  then  de- 


volves upon  the  plaintiff  to  file  a 
sworn  plea  in  the  nature  of  a  plea 
of  non  est  factum,  in  order  to  put 
in  issue  the  presence  of  the  alleged 
stipulations  in  the  contract.  Western 
Union  Tel.  Co.  v.  Hays,  (Tex.  Civ. 
App.  1901)  63  S.  W.  Rep.  171. 

534.  1.  Western  Union  Tel.  Co.  v. 
Sorsby,  29  Tex.  Civ.  App.  345  (con- 
tributory negligence) ;  Western  Union 
Tel.  Co.  V,  Shaw,  (Tex.  Civ.  App.  1903) 
77  S.  W.  Rep.  433  (rule  as  to  closing 
of  office). 

9.  Western  Union  Tel.  Co.  v.  Norton, 
(Tex.  CiVk  App.   1901)  62  S.  W.  Rep. 
1081 ;  Western  Union  Tel.  Co.  v.  New 
num.   (Tex.  Civ.  App.  1904)  78  S.  W. 
Rep.  700. 

Where  Partiee  Treat  bene  ae  Made.  — 
A  charge  on  negligence  in  transmission 
is  not  open  to  the  objection  that  it  sub- 
mits an  issue  not  raised  by  the  plead- 
ings where  in  the  trial  of  the  case  and 
in  its  preparation  both  parties  treated 
the  issue  as  made,  although  the  petition 
charged  negligence  in  delivering  only. 
Western  Union  Tel.  Co.  v.  Parsons, 
72  S.  W.  Rep.  800,  24  Ky.  L.  Rep. 
2008. 

Importance  of  Meeeage  Apparent  on  Pace. 
—  Where  the  importance  of  a  message 
is  apparent  upon  its  face,  the  court  may 
properly  charge  the  jury  that  it  may 
take  into  consideration  the  notice  to  the 
company  of  the  importance  of  the  mes- 
sage as  enlarging  its  liability,  although 
no  actual  notice  was  given.  Walling- 
ford  V.  Western  Union  Tel.  Co.,  60  S. 
Car.  201. 

8.  Qnestioni  for  Court  and  Jury.  — 
Whether  the  delay  in  the  transmission 
of  a  telegram  was  so  great  that  negli- 
gence could  properly  be  inferred  has 
been  held  to  be  a  question  for  the 
court.  Ayres  v.  Western  Union  Tel. 
Co.,  6$  N.  Y.  App.  Div.  149.  But 
whether,  under  all  the  circumstances  of 
the  case,  it  is  the  duty  of  the  defend- 
ant company  to  notify  the  sender  of  its 
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S9ff.     See  note  i. 

Vidittrt  td  imutw  Miwift,  —  See  note  3. 
ffSM,    Bamagw.  —  See  notes  i,  2. 

InTftdiag  ProTiBM  of  Jury.  —  See  note  3. 

Miritadiny  and  ConiUetliif  Initnietiinia.  —  See  note  I. 

EanaleM  and  Nonprcjiidiolal  Initnietioiia.  —  See  note  2* 

Charg M  Corraetad  or  Oorarad  by  Othan.  —  See  notes  4,  5. 

9.  Yerdiot  and  Judgment  —  b.  Award  of  Damages.  — 
See  note  i. 
5SS.    y.  Agtiovb  fob  Statutobt  Pshaltebs  —  1.  Jurifdietion 

—  BstraUrritorial  Xaforaamant  of  Statnta.  —  See  note  I. 


sso. 

531. 


inability  to  transmit  a  message  is  a 
question  for  the  jury.  Faubion  v.  West- 
em  Union  Tel.  Co.,  (Tex.  Civ.  App. 
1904)  81  S.  W.  Rep.  $6.  And  the  court 
may  properly  tell  the  jury  that  a  delay 
of  twenty-seven  hours  in  transmitting 
a  message  renders  the  defendant  liable 
in  damages,  since  such  a  delay  is  un- 
reasonable. Western  Union  Tel.  Co. 
tr.  Parsons,  73  S.  W.  Rep.  800,  24  Ky. 
L.  Rep.  2008. 

9M«  1.  Faubion  v.  Western  Union 
Tel.  Co.,  (Tex.  Civ.  App.  1904)  81  S.  W. 
Rep.  56. 

S.  Liability  for  VondaliTory  Bayond 
Limita.  —  Where  the  defendant  company 
usually  delivered  messages  beyond  the 
free-delivery  limits  without  extra 
charge,  and  no  demand  was  made  for 
such  extra  charge,  it  was  held  to  be 
proper  to  refuse  to  instruct  the  jury 
that  the  defendant  was  not  in  duty 
bound  to  go  beyond  the  free-delivery 
limits.  Western  Union  Tel.  Co.  v. 
Davis,  24  Tex.  Civ.  App.  427. 

Abaolnta  Duty  to  DaliTar  Xaosaga.  — 
An  instruction  imposing  upon  the  de- 
fendant company  the  absolute  duty  to 
deliver  the  message  promptly  is  errone- 
ous, since  the  law  is  that  the  company 
is  held  only  to  the  exercise  of  ordinary 
care.  Western  Union  Tel.  Co.  v.  Hays, 
(Tex.  Civ.  App.  1901)   63  S.  W.  Rep. 

171. 
A96.    1.  Bamota   Bamagas.  —  If  the 


W.     Rep.     642,     24     Ky.     L.     Rep. 

1433. 

S.  Western  Union  Tel.  Co.  v.  Bowen, 
(Tex.  1904)  81  S.  W.  Rep.  xj. 

5.  Hunter  r.  Western  Union  Tel.  Co., 
130  N.  Car.  602. 

Ob  Waight  of  Bvidanoa  —  Ckargt  on 
Efforts  to  Find  Addressee,  —  Reed  v. 
Western  Union  Tel.  Co.,  31  Tex.  Civ. 
App.  116. 

InadTaitanoa  or  Intantlonal  Wrong. — 
It  is  for  the  jury  to  determine  whether 
failure  to  deliver  a  telegram  was  the 
result  of  inadvertence  or  intentional 
wrong  if  the  question  is  in  doubt. 
Marsh  v.  Western  Union  Tel.  Co.,  6s 
S.  Car.  430. 

539.  1.  Western  Union  Tel.  Co.  v. 
McNairy,  (Tex.  Civ.  App.  1904)  78  S. 
W.  Rep.  969. 

A30.  S.  Hargrave  v.  Western 
Union  Tel  Co.,  (Tex.  Civ.  \pp.  1901) 
60  S.  W.  Rep.  687. 

4.  Limitation  of  Bnla. —  Where  a  posi- 
tive error  has  crept  into  one  paragraph 
of  a  court's  charge,  it  is  not  corrected 
by  another  paragraph  which  states  the 
law  correctly,  when  the  latter  does  not 
expressly  refer  to  and  modify  the 
former.  Reed  v.  Western  Union  Tel. 
Co.,  31  Tex.  Civ.  App.  116. 

6.  Western  Union  Tel.  Co.  v.  Wof- 
ford,  (Tex.  Civ.  App.  1903)  74  S.  W. 
Rep.  943- 

531  •    1.  Whara  Aotnal  Amonnt  of  Daia- 


facts  are  susceptible  of  more  than  one    aga  Not  Proved.  —  Where  the  evidence 


inference,  the  court  cannot  say,  as  mat- 
ter of  law,  that  the  damages  are  too  re- 
mote, but  must  submit  them  to  the  jury 
for  is  determination.  Marsh  v.  Western 
Union  Tel.  Co.,  65  S.  Car.  430. 

OritarioB   of   Baoovary.  —  An  instruc- 
tion relating  to  the  damages  recoverable 


fails  to  disclose  in  what  amount,  if  any, 
the  plaintiff  is  damaged,  it  is  error  for 
the  court  to  direct  a  verdict  in  his 
favor  for  the  definite  amount  for  which 
suit  was  brought.  Western  Union  Td. 
Co.  V.  Waxelbaum,  11.^  Ga.  10 17. 
533.     1.    Jnriadietion    Bagnlatad  by 


for  mental  anguish,  but  not  fixing  the  Plaoa  of  Contraot — Contract    Made    m 

criterion    upon    which    the    plaintiff    is  One  State  for  Transmission  to  Another. 

entitled  to  recover,  is  erroneous.    West-  —  See   Rixke   v.    Western    Union   Tel. 

em  Union  Tel.  Co.  v.  Heming,  71   S.  Co.,  96  Mo.  App.  406. 
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534.    2.  Nature  of  Action  —  Oontraet  or  Tort.  —  See  note  2. 

3.  Parties  —  Plaintiff.  —  See  note  4. 
ff 36.    5.   Declaration,    Petition,    or    Complaint  —  a.  Stating 
Case  Within  Statute.  —  See  note  2. 
538.    e.  Allegation  of  Tender  or  Payment  of  Charges. 

—  See  note  3. 

530.   /.  Statement  of  Breach    of   Duty    or  Wrong 
Committed.  —  See  note  i. 

tS40.     6.  Plea  or  Answer.  —  See  note  3. 

7.  Verdict,  Findings,  and  Judgment.  —  See  note  4. 


634*  S.  Gray  v.  Western  Union 
Tel.  Co.,  108  Tenn.  39. 

4.  Bendttr  of  Xesaage  Proper  Party  Plain- 
tiff^ —  Western  Union  Tel.  Co.  v,  Fer- 
guson, 157  Ind.  Z7 '*  Thompson  v.  West- 
ern Union  Tel.  Co.,  (Supm.  Ct.  Spec. 
T.)  40  Misc.  (N.  Y.)  443. 

A36.  2.  Alloging  Aotnal  Damages.  — 
See  Western  Union  Tel.  Co.  v.  Fer- 
guson, 157  Ind.  37. 

Under  the  Tennessee  statute  there 
should  be  an  averment  of  pecuniary 
damages.  Western  Union  Tel.  Co.  v, 
Sklar,  (C.  C.  A.)  126  Fed.  Rep.  295. 

Allegation!  ai  to  TransmiMion  and  De- 
livery. —  Where,  in  an  action  to  re- 
cover the  penalty  imposed  by.  Rev.  Stat. 
Mo.  1899,  §  1255,  for  failure  to  trans- 
mit a  telegraphic  message,  the  essential 
allegation  regarding  transmission  is 
made,  unnecessary  words  respecting  the 
delivery  of  the  message  may  be  disre- 
garded as  surplusage.  Hill  v.  Western 
Union  Tel.  Co.,  105  Mo.  App.  572.  But 
see  Rixke  v.  Western  Union  Tel.  Co., 
96  Mo.  App.  406,  holding  that  a  petition 
alleging  that  it  was  the  duty  of  the  de- 
fendant both  to  transmit  and  to  deliver 


disclosed   no   cause   of   action   on   the 
statute. 

53§.  8.  Exception. — Allegations  of 
an  arrangement  to  charge  the  usual 
rates  to  the  plaintiff's  account,  to  be 
settled  monthly,  will  dispense  with  the 
necessity  of  alleging  payment  at  de- 
livery for  transmission.  Western  Union 
Tel.  Co.  V.  Henley,  157  Ind.  90. 

539.  1.  Allegation  of  Wilfnlneii.— 
Under  a  statute  giving  a  remedy  only 
when  the  violation  of  the  law  has  been 
"wilful,"  there  must  be  an^verment 
of  wilfulness  to  bring  the  action  within 
the  statute.  Western  Union  Tel.  Co.  v. 
Sklar,  (C.  C  A.)  126  Fed.  Rep.  395. 

540.  8.  See  Western  Union  TeL 
Co.  V.  Ferguson,  157  Ind,  37. 

4.  Finding  at  to  Order  of  Time.  —  A 
finding  that  the  message  was  not  trans- 
mitted and  delivered  in  the  order  of 
time  in  which  it  was  received  is  not  a 
conclusion  of  law,  but  a  proper  state- 
ment of  fact,  in  an  action  under  a 
statute  providing  that  messages  shall  be 
transmitted  in  the  order  in  which  they 
are  received.  Western  Union  TeL  Co. 
V,  Ferguson,  157  Ind.  37. 
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544.     I   TSVDSB  AS  COKBITIOH  PBECEDZVT  TO  ACTIOV  OB  SlTIT 

—  1.  In  Actions  at  Law  —  a.  In  General.  — See  note  i. 

*.  Pleading  Tender  of  Performance  — (i)  Neces- 
sity to  Plead.  —  See  note  3. 

ff4«S.     See  note  i. 

548.    2.  In  Suits  in  Equity— ^z.  Offer  to  Do  Equity.  — 
See  note  i. 

S50.    b.  Pleading  of  Tender— (i)  Necessity  to  Plead.— 
See  note  i. 

ffffl.     See  note  i. 

Tender  Xade  in  Bill.  —  See  note  4. 

jItSS.     (2)  Sufficiency  of  Averments  —  Continued  Bendineii — Ffty- 
meat  Into  Court.  —  oee  note  4. 

544*    I.  Offer  on  Trial  Inraffident.  —       In  an  Action  to  Have  a  Deed  Declared 
See  Hutchinson  v.  Coonley,  209  III.  437.     to  Be  a  Mortgage  it  is  unnecessary  for 

In  an  Action  on  a  Koto  Secured  by  Gol- 
laterali  the  collateral  need  not  be  ten- 
dered back  before  bringing  suit.  Spen- 
cer V,  Drake,  84  N.  Y.  App.  Div.  272. 

8.  Buesard  v.  Hibler,  42  Oregon  500. 
See  also  Guilford  v.  Mason,  22  R.  I.  422. 

M5*  1.  Laffey  v.  Kaufman,  134 
Cal.  391 ;  Leach  v.  Rowley,  138  Cal. 
709. 

When  Corenanti  Are  Mntnal  but  Not 
Dependent.  —  In  an  action  for  breach 
of  a  contract  to  convey  land,  the  plain- 
tiff need  not  allege  a  tender  of  the  pur- 
chase price  where,  by  the  contract,  it 
was  to  be  paid  upon  the  day  of  the  exe- 
cution of  the  deeds.  Maxon  v.  Gates, 
112  Wis.  196. 

54S.  1.  Stewart  v.  Tennant,  52  W. 
Va.  559  iciting  21  Encyc.  of  Pl.  and 
Pr.  548]  ;  Lumsden  v.  Manson,  96  Me. 
357 ;  Ruppel  V.  Missouri  Guarantee,  etc., 
Assoc,  1 58  Mo.  613;  Davis  v.  Watson, 
89  Mo.  App.  15;  Blue  Jacket  Consol. 
Copper  Co.  v.  Scherr,  50  W.  Va.  533. 

550.  1.  That  Tender  Mutt  Be  Alleged 
see  Baker  v.  Burdeshaw,  132  Ala.  166; 
Munro  %\  Barton,  95  Me.  262 ;  Lumsden 
V.  Manson,  96  Me.  357. 


the  plaintiff  to  tender  the  amount  due, 
for  that  might  deprive  him  of  the  right 
to  have  the  mortgage  foreclosed,  and 
the  payment  to  him  of  the  surplus  of 
the  proceeds  of  the  sale.  Rees  v. 
Rhodes,  3  Ariz.  235.  See  also  Ham- 
mett  V.  White,  128  Ala.  380. 

ftftl.  1.  Murray  v.  Nickerson,  90 
Minn.  197  ;  Worch  v.  Woodruff,  61  N.  J. 
Eq.  78.  See  also  Harris  v.  Greenleaf, 
79  S.  W.  Rep.  267,  25  Ky.  L.  Rep. 
1940. 

4.  Harris  v.  Greenleaf,  (Ky.  1904)  79 
S.  W.  Rep.  267. 

An  Bqoitable  Tender  of  the  amount 
that  the  court  may  fmd  to  be  due  is 
sufficient ;  the  plaintiff  need  not  allege 
a  strict  legal  tender  kept  good  by  bring- 
ing the  money  into  court.  Bowen  v. 
Gerhold,  32  Ind.  App.  614. 

553.  4.  Ruppel  v.  Missouri  Guar- 
antee, etc.,  Assoc,  158  Mo.  613;  Craig 
V.  Robinson,  (Supm.  Ct.  App.  T.)  33 
Misc.  (N.  Y.)  779. 

Bnfficieney  of  Answer  to  Baite  leane.  — 
Where  the  plaintiff  alleged  that  he  had 
"  duly  tendered  "  to  the  defendant  the 
said  sum  "  in  full  satisfaction  and  ac- 


Where  Tender  Is  Bendered  Impracticable  cord  of  indebtedness,"  and  the  defend- 
by  the  act  of  the  person  to  whom  it  is  ant  denied  that  the  plaintiff  duly  ten- 
due,  that  fact  will,  on  proper  averment,  dered,  etc.,  this  was  held  to  be  sufii- 
be  sufficient  to  excuse  a  failure  to  ten-  dent  to  raise  the  issue  whether  the 
der.    Baker  v.  Burdeshaw,  132  Ala.  166.  plaintiff  had  kept  his  tender  good.   Mc- 
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554.    IL  TsvBSB  AS  Dsfbhss  —  1.  Heoeiritr  to  Plead.  —  See 
note  2. 
559.    2.  Nature  and  Form  of   Plea — Time  of  Pleading—^. 

Necessity  to  Plead  Specially.  —  See  note  2. 

5«S6«    See  note  i. 

b.  Nature  of  Plea.  —  See  note  3. 
ffS8.    4.  Beqnisites  and  Sufficiency  of  Allegations  —  b.  Produc- 
tion OF  Money  or  Property  Tendered  —  Tender  of  Men^y.  — 

See  note  3. 

959.    €.  Averment  of  Readiness  in  Lieu  of  Tender.  — 

See  note  3. 

561.   /.  Description  of  Money  or  Property  — Amount 

Tendered  —  DetoripUon  of  Money.  —  See  note  2. 
ff63.     Plea  of  Tender  Pending  8nit.  —  See  note  2. 

g.  Continued  Readiness  to  Pay.  — See  note  4. 
S65.    A.  Payment  into  Court.  —  See  note  i. 
967.    6.  Demurrer  or  Other  Objection  to  Plea  —  a.  Objections 
IN  General.  —  See  notes  i,  2. 

b.  DemurrerT  —  See  note  3. 
569.    UL  Pbactigs  ov  Tbial  Whbbe  Tevdeb  Is  Pleaded  — 
1.  Burden  of  Proof.  —  See  note  3. 

571.    IV.  Patxevt  ivto  Coubt— ^1.  Seceseity  of  Payment  — 
a.  In  General.  —  See  note  i. 


Neil  V,  Sun,  etc.,  Bldg.,  etc,  Aseoc,  75 
N.  Y.  App.  Div.  290. 

554*  9.  National  Mach.,  etc,  Co. 
V,  Standard  Shoe  Machinery  Co.,  181 
Mass.  275. 

EzeepUons  to  General  Bnle.  —  In  sup- 
port of  the  second  paragraph  of  the  orig- 
inal note  see  Davis  v.  Nelson,  73  Vt. 
328. 

695*  8.  National  Mach.,  etc,  Co.  v. 
Standard  Shoe  Machinery  Co.,  x8x 
Mass.  275. 

5M*  1.  Davis  v.  Nelson,  73  Vt. 
328. 

8.  By  SUtnte  in  Vermont  tender  is  a 
good  plea  in  bar.  Davis  v.  Nelson,  73 
Vt  328. 

M8*  8.  Lilienthal  v,  McCormick, 
(C.  C.  A.)  117  Fed.  Rep.  89,  citing  21 
Encyc.  of  Pl.  and  Pr.  558. 

5M«  8.  Heyman  v.  Swift,  91  N.  Y. 
App.  Div.  352,  an  action  for  partition. 

A61.  S.  Where  the^BMord  flbowi 
that  the  money  paid  into  court  is  legal 
tender,  it  is  immaterial  whether  the 
complaint  shows  a  paying  in  of  the 
necessary  kind  of  money  to  keep  a 
tender  good.  Bowen  v.  Gerhold,  32 
Ind.  App.  6i4> 

6tt3.  9.  McEIdon  v,  Patton,  (Neb. 
1903)  93  N.  W.  Rep.  938;  Globe  Soap 


Co.  V,  Liss,  (Supm.  Ct.  App.  T.)  36 
Misc.  (N.  Y.)  199. 

4.  Terrell  Coal  Co.  v.  Lacey,  (Ala. 
1 901)  31  So.  Rep.  109,  citing  2X  Encyc. 
OF  Pl.  and  Pr.  514  [563]  et  seq. 

565*  1.  Terrell  Coal  Co.  v.  Lacey, 
(Ala.  1 901)  31  So.  Rep.  109. 

A67*  1.  Davis  v.  Watson,  89  Mo. 
App.  15.  See  also  Colton  v,  Oakland 
Sav.  Bank,  137  Cal.  376. 

9.  Beckham  v,  Puckett,  88  Mo.  App. 
636. 

3.  Baker  v.  Burdeshaw,  132  Ala.  166; 
Marsden  v.  Walsh,  24  R.  I.  91. 

569.  8.  Graf  v.  Laev,  120  Wis. 
177. 

Evldenoe  Must  Be  Clear.  —  In  order  to 
support  the  issue  of  a  tender  of  money, 
it  is  necessary  for  the  defendant  to 
show  clearly  that  the  tender  was  fairly 
made.  Lilienthal  v.  McCormick,  (C.  C. 
A.)  117  Fed.  Rep.  89. 

571.  1.  West  V,  Farmers*  Mut.  Ins. 
Co.,  117  Iowa  147;  Osterman  v.  Gold- 
stein, (Supm.  Ct.  App.  T.)  32  Misc  (N. 
Y.)  676;  Cleveland  v.  Toby,  (Supm. 
Ct.  Spec  T.)  36  Misc  (N.  Y.)  319; 
Margulies  v.  Goldstein,  (Supm.  Ct.  App. 
T.)  85  N.  Y.  Supp.  1024;  Ramirez  r. 
Mexican  Steamship  Co.,  107  Fed.  Rep. 
530. 


1007 


079^989 


TENDER. 


Vol.  XXI. 


ff73.    See  note  5. 
ff73.     See  note  i. 

c.  Where  Tender  Is  of  Ponderous  Articles-  — 

See  note  3. 

d.  Where  Tender  Operates  to  Discharge  Lien. 

—  See  notes  5,  6. 
574.    See  note  i. 
See  note  1. 

e.  Rule  in  Equity  —  in  Q«BmaL  —  See  note  2. 
See  note  i. 
2.  To  What  Court  or  Ofioer  PaTment  Should  Be  llado.  — 

See  note  3. 

S78.    3.  Time  of  Payment  —  See  note  i. 

ff  80.    V.  Accept AKOS  avd  Withdrawal  of  Moitbt  Paid  uto 
CouBT  — - 1.  Withdrawal  by  Party  Making  Payment  —  See  note  7. 

981.    2.  Withdrawal  by  Opposite  Party.  —  See  note  i. 

ff83.     See  note  i. 

71.  Effect  of  Tbndeb  avd  Patxevt  ivto  Covet  — 
1.  Ai  Admittion  of  Liability.  —  See  note  3. 


S7S. 

576. 
577. 


979.     6.   Tenden   in   Admiralty.  — 

Ramirez  v.  Mexican  Steamship  Co.,  107 
Fed.  Rep.  530. 

573.  1.  Osterman  v.  Goldstein, 
(Supm.  Ct.  App.  T.)  32  Misc.  (N.  Y.) 
676. 

a.  Trammell  v.  Mallory,  115  Ga.  748. 

6.  Knollenberg  v,  Nixon,  171  Mo. 
445;    McClain   v.    Batton,    50    W.    Va. 

X2I. 

6.  Osterman  v,  Goldstein,  (Supm.  Ct. 
App.  T.)  3a  Misc.  (N.  Y.)  676. 

In  Oregon,  in  an  action  to  recover 
possession  of  personal  property,  where 
title  was  to  remain  in  the  vendor  until 
all   payments   had   been    made,    it   was 


BzoopdoBf  to  Svle  —  Suit  for  Specific 
Performance.  —  In  a  suit  ifor  specific 
performance  the  plaintiff's  rights  rest 
on  contract  and  not  on  the  tender,  and 
an  offer  and  refusal  of  the  purchase 
price  are  sufficient  to  warrant  the  main- 
tenance of  the  action  without  the  neces- 
sity for  paying  the  money  into  court 
Murray  v,  Nickerson,  90  Minn.  197. 
See  also  Lamprey  v.  St.  Paul,  etc.,  R. 
Co.,  86  Minn.  509,  89  Minn.  187;  Mur- 
ray V.  Harbor,  etc.,  Bldg.,  etc.,  Assoc, 
91  N.  Y.  App.  Div.  397. 

576.  1.  Bowen  v.  Gerhold,  32  Ind. 
App.  614. 

577.  8.  Payment  to  the  Bheriff  en 


held  to  be  unnecessary  to  allege  in  the    Vaoating  an  Attachment  has  been  held 


answer  that  the  tender  had  been  kept 
good  by  depositing  the  amount  in  court ; 
and  that  the  tender,  if  properly  made, 
was  the  equivalent  of  payment,  and  was 
as  much. a  discharge  of  the  defendant's 
duty  as  an  actual  payment.  Christen- 
sen  V.  Nelson,  38  Oregon  473. 

A74,  1.  McClain  v.  Batton,  50  W. 
Va.  121  {.quoting  21  Encyc.  of  Pl.  and 
P*'  573»  574]  ;  Osterman  v.  Goldstein, 
(Supm.  Ct.  App.  T.)  32  Misc.  (N.  Y.) 
676. 

ft75.  1.  Old  Kistonri  Bule.  —  Knol- 
lenberg v.  Nixon,  171  Mo.  445. 

S.  Hughes  r.  Antill,  23  Pa.  Super.  Ct. 
290. 

Demnrrer  for  Failiire  to  Pay  into  Court. 

—  McClain  v.  Batton,  50  W.  Va.  131. 


not  to  be  a  proper  tender.  National 
Mach.,  etc.,  Co.  v.  Standard  Shoe  Ma- 
chinery Co.,  181  Mass.  275. 

57§.  1.  Falkenberg  v.  Bash,  (N.  Y. 
City  Ct.  Gen.  T.)  33  Misc.  (N.  Y.)  607. 

ft§0.  7.  Duckwall  V.  Jones,  156  Ind. 
682  ;  Munk  v.  Kanzler,  26  Ind.  App.  105. 

ff§l.  1.  Bacher  v.  Gray.  112  Wis. 
487;  Merritt,  etc.,  Derrick,  etc.,  Co.  v. 
Catsldll,  etc..  Steamboat  Co.,  112  Fed. 
Rep.  442. 

683.  1.  Tilden  v.  Gordon,  34  Wash. 
92.  See  also  Merritt,  etc.,  Derrick,  etc, 
Co.  V.  Catskill,  etc..  Steamboat  Co.,  ixi 
Fed.  Rep.  442. 

8.  Uedelhofen  v.  Mason,  201  III.  46s 
letting  21  Encyc.  of  Pl.  and  Pr.  582] ; 
Young  V,  Borzone,  26  Wash.  4. 
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983.    See  note  i. 
58S.     See  note  i. 

ff  87.     YII.  VSBDICT  AVD  JVDGKZVT  WHSBE  TSVDIB  IS  PLEADID 

—  3.  Where  Tender  Is  Befdsed.  —  See  note  2.  ^ 

580.    YIU  Costs  Whxbe  Tshdsb  Is  Pleaded  —  1.  In  General 

—  See  note  3.  , 

500.    2.  Tender  Pending  Snit.  —  See  note  3. 

ffOl.     See  note  i. 

3.  In  Aetions  for  TTnliqnidated  Damages.  —  See  note  2. 

S93.    4.  In  Equity.  —  See  note  2. 

593.     See  note  i. 

6.  Where  Tender  Is  Beftised,  but  Plaintiff  Fails  to  Recover 
Xore.  —  See  note  3. 

09S.    &  Where  Tender  Is  InsnAeient  or  Defeetive  —  a.  Ten- 
der OF  Insufficient  Amount.  —  See  notes  2,  3. 

506.    c.  Failure   to    Pay    Money    into   Court. —  See 
note  4. 

SVf.    7.  Where  Seooyery  It  Less  than  Statntory  Amonnt  War- 
ranting Costs.  —  See  note  1 . 


993.  1.  Mason  v.  Uedelhofen,  loa 
111.  App.  116,  aoi  111.  465.  See  also 
Craw  V,  Abrams»  (Neb.  1903)  94  N.  W. 
Rep.  639. 

565*  1.  Young  v,  Borzone,  26 
Wash.  4. 

ft87«  8.  Syson  v.  Hieronymus,  127 
Ala.  482 ;  Tilden  v.  Gordon,  34  Wash.  92. 

689.  8.  Bowen  v.  Gerhold,  32  Ind. 
App.  614;  Knollenberg  V.  Nixon,  171  Mo. 
445 ;  Burkitt  v,  McDonald,  26  Tex.  Civ. 
App.  426.  See  also  Ramirez  v,  Mexican 
Steamship  Co.,  107  Fed.  Rep.  530. 

Where  Money  Not  Paid  into  Court.  — 
Where  the  appellee  did  not  keep  his  ten- 
der good  by  payment  into  court,  he  was 
held  to  be  liable  for  interest  on  it  until 
payment.  Lloyd  v.  O'Rear,  59  S.  W. 
Rep.  483,  22  Ky.  L.  Rep.  xooo. 

590.  8.  Wing  v.  Blocker,  115  Ga. 
778;  Grafeman  Dairy  Co.  v,  St  Louis 
Dairy  Co.,  96  Mo.  App.  495 ;  Cleveland 
V,  Toby,  (Supm.  Ct.  Spec.  T.)  36  Misc. 
(N.  Y.)  319;  Cemahan  v,  Chrisler,  107 
Wis.  645 ;  Sanderson  v.  Cream  City 
Brick  Co.,  no  Wis.  618. 

591*  1.  Wing  V.  Blocker,  115  Ga. 
778 ;  Bernstein  v.  Levy,  (Supm.  Ct.  App. 
T.)  34  Misc.  (N.  Y.)  772\  Sanderson 
r.  Cream  City  Brick  Co.,  no  Wis.  618. 

8.  Cemahan    v.    Chrisler,    107    Wis. 

645. 

599.  S.  "In  an  Action  for  Speeiflo 
Performanoe  a  failure  to  make  either  a 
tender  or  a  demand  before  suit  would 


affect  only  the  question  of  costs."  Mur- 
ray V,  Harbor/ etc.,  Bldg.,  etc,  Assoc, 
91  N.  Y.  App.  Div.  397. 

593.  1.  Lloyd  v.  O'Rear,  59  S.  W. 
Rep.  483,  22  Ky.  L.  Rep.  1000. 

8.  Syson  v.  Hieronymus,  127  Ala. 
482;  Frey  v.  Fitzpatrick-Cromwell  Co., 
108  La.  125 ;  Rosenberger  v.  Harper,  83 
Mo.  App.  169;  Sanderson  v.  Cream  City 
Brick  Co.,  no  Wis.  618;  Edward  Hines 
Lumber  Co.  r.  Chamberlain,  (C.  C.  A.) 
118  Fed.  Rep.  716:  Smith  r.  North- 
leach  Rural  Dist.  Council,  (1902)  x  Ch. 
197,  71  L.  J.  Ch.  8,  85  L.  T.  N.  S.  449» 
SO  W.  R.  104,  66  J.  P.  88;  Wagstaffe 
V.  Bentley,  (1902)  i  K.  B.  124,  71  L.  J. 
K.  B.  55,  85  L.  T.  N.  S.  744. 

695*  9.  Glos  V.  Woodard,  202  111. 
480. 

8.  Duckwall  v.  Jones,  156  Ind.  682; 
McEldon  v.  Patton,  (Neb.  1903)  93  N. 
W.  Rep.  928. 

In  a  Snit  in  Admiralty  a  tender  and 
deposit  of  a  docket  fee,  taxable  under 
Rev.  Stat.  U.  S.,  S  824,  is  unnecessary 
at  the  time  of  filing  the  answer.  Mer- 
ritt,  etc.,  Derrick,  etc.,  Co.  v.  Catskill, 
etc.,  Steamboat  Co.,  112  Fed.  Rep.  442. 

596.  4.  Falkenberg  v.  Bash,  (N.  Y. 
City  d.  Gen.  T.)  33  Misc.  (N.  Y.)  607 ; 
Ramirez  v.  Mexican  Steamship  Co.,  X07 
Fed.  Rep.  530. 

ff97«  1.  Pearce  v,  Bolton,  (1902) 
2  K.  B.  Ill,  71  L.  J.  K.  B.  558,  86  L. 
T.  N.  S.  530. 
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899. 
600. 


note  4. 
603. 


I.  DsFlviTloirs  —  1.  Terms  of  Court.  —  See  note  i. 
S.  Sesfion  of  Conrt.  —  See  note  i. 

3.  Regular  and  Special  Terms.  —  See  note  3. 

II.  DisTnroTiov  Bstwxbit  Tssx  aitd   Sxssiov.  —  See 


IV.  HSCIBBITT  OF  Tssxa  —  See  note  2. 
y.  HECSSSITT    07    OBSXBTIirG   TSBXS  Aflrs    Ssssiovs  — 
1.  Hotice  by  Parties.  —  See  note  4. 

4I06.    71.  RiainBiTEB  or  Ymltd  Txbk  o&  Sesbiov  — 2.  Place 
of  Holding  —  ^r.  In  General  —  Oouity-Mftts.  —  See  note  2. 
•08.    d.  Particular  Building.  —  See  notes  2,  3. 
009.    4.  Effect  of  Holding  in  TTnanthorized  Manner  —  a.  Gen- 
eral   Rule  —  Aeti  at  UiianthoriMd  Time  and  Plaot  Yoid.  —  See  note  4. 
61 1.    6.  Presumption  on  Appeal  or  Error  —  Fninmption  that  Lowtr 

Court  Aetod  in  Lagal  Kanner.  —  See  note  3. 


599.  1.  U.  S.  V,  Dietrich,  126  Fed. 
Rep.  659  [quoting  21  Encyc.  of  Pl.  and 
PR.  599]  ;  Stockslager  v,  U.  S.,  {C.  C 
A.)  116  Fed.  Rep.  590. 

MO.  1.  U.  S.  V.  Dietrich,  126  Fed. 
Rep.  659,  quoting  21  Encyc.  or  Pl.  and 
Pa.  560  [600]. 

8.  Oonfliotinff  Baoitalt  in  Jonmal. — 
Where  the  clerk's  journal  referred  to 
the  court  as  a  "  special  term  "  and  then 
went  on  to  recite  that  "  court  convened 
pursuant  to  adjournment/'  the  term  was 
held  to  be  adjourned,  and  not  special. 


606.  B.  The  Verada  Conatitntion, 
art.  6,  9  7,  provides  for  the  holding  of 
District  Courts  at  the  county-seats  and 
authorizes  the  legislature,  in  cases 
where  a  county  is  divided  into  two  or 
more  districts  to  designate  the  place  for 
holding  such  courts.  Under  this  pro- 
vision the  legislature  has  no  power  to 
designate  a  place  other  than  the  county- 
seat  where  the  county  is  not  divided 
into  districts.  Ex  p.  Wonacott,  27  Nev. 
102.  I 

009.    2.  Where  the  Oonrt  Hooee  Had 


Lake  Fork  Ditch  Co.  v.  Haley,  28  Colo.    Been  Destroyed  an  indictment  found  by 

the  grand  jury  sitting  in  a  building  at 
the  county-seat  which  had  been  provided 
by  the  county  authorities  as  the  place 
for  holding  that  term  of  the  court  was 
held  to  be  valid,  although  such  authori- 
ties had  not  designated  the  building  in 
any  public  or  formal  manner.  Cook 
V.  State,   119  Ga.   108. 

8.  Scott  V.  State,  133  Ala.  112  (court 
properly  held  in  sheriff's  office)  ;  Block 
V.  Kearney,  132  Cal.  xviii,  64  Pac.  Rep. 
267  (judge's  chambers  adjoining  court- 
room). 

009.  4.  Stockslager  v.  U.  S.,  (C. 
C.  A.)  116  Fed.  Rep.  590  [cflifi^  21 
Encyc.  op  Pl.  and  Pr.  609I ;  Walker 
V.  State,  139  Ala.  56;  Johnston  v. 
Hunter,   50  W.  Va.  52. 

Oil.    8.  The  Burden  of  Oyereondag 


513. 

4.  Bxprmions  Held  DiiSirent  in  ICean- 
ing.  —  The  word  "  session  "  as  used  in 
Rev.  Stat.  U.  S.,  8  1038,  providing  that 
"  any  District  Court  may,  by  order  en- 
tered on  its  minutes,  remit  any  indict- 
ment pending  therein  to  the  next  ses- 
sion of  the  Circuit  Court  for  the  same 
district,"  etc.,  does  not  mean  "term," 
but  a  sitting  of  the  court  for  the  trans- 
action of  business.  The  true  meaning 
of  the  word  is  always  to  be  ascertained 
by  reference  to  the  context  and  the 
object  sought.  U.  S.  v.  Dietrich,  126 
Fed.  Rep.  659. 

003.  a.  Stockslager  v.  U.  S.,  (C. 
C.  A.)  116  Fed.  Rep  590,  citing  21 
Encyc.  of  Pl.  and  Pr.  603. 

4.  Stockslager  v.  U.   S.,    (C.   C.   A.) 


ii6  Fed.  Rep.  590,  citing  21  Encyc  of    the  Preenmption  of  regularity  rests  upon 
Pl.  and  Pr.  603.  the   party   who   seeks   to   test   the  va- 
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613^618 


613.  yiL  SxouLATiOH  OF  TEBM8  AKD  SsssiONS  —  1.  Appoint- 
ment —  a.  Who  May  Appoint  —  (i)  Regular  Terms.  —  See 
notes  2,  3. 

61 3,  See  note  i. 

(2)  Special  Terms.  —  See  note  3. 

614.  See  note  i. 

b.  How  Power   to  Appoint    Exercised  — (i)  In 
General,  —  See  notes  4,  5. 

616.     (2)  Special  Term  —  (a)  Conformity  with  Statutory  ProTisions. — 

See  note  i. 

(d)  Authority  of  Jadgo.  —  See  note  4. 
61 8«     (0)  Hatnro  of  Bnsinest  —  Whoro  Court  or  Judge  Bpeciflet  Haturo.  — 
See  note  3. 

lidity  of  the  proceedings.     Stockslager  614.     1.    State  v.   Register,    133   N. 

V.  U.  S.,  (C  C.  A.)  116  Fed.  Rep.  590,  Car.  746. 

citing  21  En  CYC.  op  Pl.  and  Pr.  611.  In  Miiaiaiippi  a  special  judge  cannot 

613*    2.  Ooorgia  —  Power  to  Preeeribo  be  appointed  by  the  governor  to  hold 

Vnmber  of  Tenni.  —  The    Georgia    Con-  a    special    term    of    the    Circuit    Court 


stitution,  declaring  that  the  jurisdiction, 
powers,  proceedings  and  practice  of  all 
the  courts  (except  city  courts)  of  the 
same  grade  shall  be  uniform,  and  that 
the  Superior  Courts  shall  sit  in  each 
county  not  less  than  twice  a  year,  does 
not  prohibit  the  legislature  from  re- 
quiring four  terms  a  year  in  some 
counties  and  only  two  in  others.  Mul- 
herin  v.  Kennedy,  120  Ga.  1080. 

South  Carolina  —  Common  Pleat. —  Un- 
der Code  Pro.  S.  Car.  tit.  3,  §  6,  the 
judge  presiding  over  a  term  of  the  court 
of  general  sessions  is  both  authorized 
and  required  at  the  conclusion  thereof 
to  open  the  Court  of  Common  Pleas 
for  matters  other  than  jury  trials 
although  no  regular  term  of  the  latter 
court  be  prescribed  for  that  time.  Bur- 
well,  etc.,  Co.  V.  Chapmran,  59  S.  Car. 
581. 

3.  Territory  v.  Terrell,  1 1  Okla.  449 ; 
Hoyle's  Succession,  109  La.  62^^ 

613*  1.  See  In  re  Stevenson,  125 
Fed.  Rep.  843,  distinguishing  21  Encyc. 
OP  Pl.  and  Pr.  612. 

8.  Wheeler  v.  State,  158  Ind.  687; 
Durand  v.  Higgins,  67  Kan.  iio;  Stock- 
slager V,  U.  S.,  (C.  C.  A.)  116  Fed.  Rep. 
590. 

An  Additional  Judge  appointed  for  the 
Indian  Territory,  under  an  act  giving 
to  him  the  authority  of  judges  of  the 
appellate  court,  has  been  held  to  have 
the  same  power  to  appoint  and  hold 
a  special  session  after  the  close  of 
a  regular  term  as  a  judge  of  that  dis- 
trict would  have.  In  re  Stevenson,  125 
Fed.  Rep.  843. 


in  vacation  for  the  trial  of  quo  war- 
ranto proceedings.  Kelly  v.  State,  79 
Miss.  168. 

4.  Acyournment  Equivalent  to  Order  for 
Special  Term.  —  Where,  at  the  close  of 
a  regular  term,  the  court  adjourned  to 
the  next  secular  day,  the  adjournment 
was  held  to  be  equivalent  to  convening 
a  special  session,  and  sufficient  in  the 
absence  of  any  statute  requiring  a 
formal  order.  In  re  Stevenson,  125 
Fed.  Rep.  843. 

6.  A  FaUnre  to  Publifh  the  Order  as 
required  by  statute  invalidates  the  pro- 
ceedings of  the  court.  People  v.  Nugent, 
57  N.  Y.  App.  Div.  542.  15  N.  Y.  Crim. 
312. 

616.  1.  Time  for  Calling  Special  Term. 
—  A  special  term  called  to  commence 
eleven  days  after  the  date  of  the  order 
was  held  not  to  be  invalidated  by  a 
statutory  provision  requiring  jurors  to 
be  summoned  fifteen  days  before  the 
beginning  of  the  term,  where  there 
was  a  further  provision  for  the  pro- 
curement of  jurors  in  cases  where 
they  had  not  been  so  summoned.  Pee- 
ples  V.  State,  (Fla.  1903)  35  So.  Rep. 
223. 

4.  Territory  v.  Terrell,  ii  Okla.  449. 
See  also  Kelly  v.  State,  79  Miss. 
168. 

619.  8.  In  Korth  Carolina,  where 
the  reason  recited  for  the  appointment 
of  a  special  term  was  the  accumulation 
of  criminal  business,  it  was  held  that 
the  court  was  not  restricted  to  the  trial 
of  .indictments  found  before  that  term. 
State  V,  Register,  133  N.  Car.  746. 
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019.     (i)  (Mm — <M.  Nbcessity  and  SuFFiasKcy — 7oia. — See  note  I. 


f)  V«tiM  —  aa.  Necessity.  —  See  note  3. 
691  •     bb.  Manner  of  Giving  Notice.  —  See  note  3. 

699.  2.  Chaaguig  Time  and  Place  — a.  Bv  Legislature.— 
See  notes  2,  3. 

69S.    b.  By  Court  or  Judge.  —  See  note  2. 

694.    c.  Effect  of  Change.  —  See  note  i. 

699.  6.  Power  of  Holding  Simnltaneoofl  TenuB  or  Senioni.  — 
See  note  i^ 

6SO.     Vm   OOMXSVGEICSVT,    DUBATIOV,   AKD    EZPISATIOK    OF 

TXBM  0&  Bssfiov  — 2.  Duration  and  Determination  of  Term  — a. 
Duration  until  Business  Disposed  Of.  —  See  note  5. 

•SI.  b.  Determination  by  Affirmative  Judicial  Act. 
—  See  note  i. 


619*  1.  KinoBwr.  —  Peeples  v. 
State,  (Fla.  1903)  35  So.  Rep.  223. 

Imaiatarial  InfomiAUty.  —  That  the 
order  appointing  a  term  purported  to 
have  been  drawn  by  the  County  Court 
instead  of  the  county  judge,  as  required 
by  statute,  does  not  affect  the  validity 
of  an  indictment  found  at  such  term. 
People  V,  Nugent,  57  N.  Y.  App.  Div. 
542,  15  N.  Y.  Crim.  312. 

630.  S.  Stockslager  v.  U.  S.,  (C. 
C.  A.)  116  Fed.  Rep.  590. 

691.  8.  When  the  Btotnte  Did  Kot 
fraeeribe  the  Manner  in  which  the  no- 
tice was  to  be  given,  it  was  held  to  be 
sufficient  if  notice  was  published  in  a 
newspaper  in  the  county  where  the  spe- 
cial term  was  to  be  held,  or,  if  none 
was  published  in  that  county,  in  a  news- 
paper of  general  circulation  in  an  ad- 
joining county;  or  by  posting  notices 
in  the  county  where  the  special  term 
was  to  be  held;  or  by  an  order  duly 
published,  made  in  open  court,  which 
was  legally  held  at  any  other  place 
in  the  division;  or  in  any  other  man- 
ner which  would  inform  the  general 
public  of  the  time  and  place  when  and 
where  the  special  term  of  court  would 
be  holden.  Stockslager  v.  U.  S.,  (C.  C. 
A.)   X16  Fed.  Rep.  590. 

639.  8.  See  Mt.  Vernon  v.  Evens, 
etc.,  Fire  Brick  Co.,  204  111.  32. 

8.  Hamilton  v,  Spalding,  j6  S.  W. 
Rep.  517,  25  Ky.  L.  Rep.  847. 

633.  8.  In  Louisiana,  in  regard  to 
changing  terms  of  the  Court  of  Appeals, 
a  district  judge,  in  the  parish  or  par- 
ishes where  the  change  takes  place,  is 
entitled  to  a  consulting  voice.  State  v, 
Leake,    104  La.   106. 

634.  1.   See  Walker  p.  State,   139 


Ala.  56;  Rabb  v.  Mc Adams,  160  Ind. 
492.  To  the  same  effect  as  Qare  r. 
Clare,  4  Greene  (Iowa)  411,  cited  in 
the  original  note,  see  Sparks  v.  Galena 
Nat.  Bank,  68  Kan.  148. 

639.  1.  An  A4ionmment  of  a  Dis- 
trict Court  held  in  a  county  to  a  date 
later  than  that  set  for  the  commence- 
ment of  a  regular  term  at  another  tov;n 
in  the  same  county  was  held  to  be 
valid  in  State  v.  Crilly,  (Kan.  1904) 
77  Pac.  Rep.  701. 

In  Florida  a  special  term  of  the  Cir- 
cuit Court  in  one  county  may  be  or- 
dered to  be  held  after  the  time  set 
for  the  opening  of  the  regular  term  of 
the  same  court  in  another  county.  Pee- 
ples V.  State,   (Fla.  1903)   35  So.  Rep. 

Begnlar  and  Special  Terms. —  A  spe- 
cial term  is  not  rendered  invalid  by 
the  fact  that  it  is  held  during  a  regular 
term  at  another 'place  in  the  same  dis- 
trict, where  there  are  two  judges  each 
having  authority  to  hold  court  in  the 
district.    In  re  Stevenson,  125  Fed.  Rep. 

843. 

630.  6.  Dees  v.  State,  78  Miss. 
250. 

The  Beath  of  the  Judge  during  a  regu 
lar  term  of  the  court  does  not  end  the 
term.     Franklin  v.  Vandcrvort,   50  W. 
Va.  412. 

Vnflnished  Buineit  at  the  end  of  th<! 
term  goes  over  to  the  next  term. 
State  V.  Crilly,  (Kan.  1904)  77  Pac. 
Rep.  701;  Walker  v.  Moser,  117  Fed- 
Rep.  230,  54  C.  C.  A.  262. 

dsi.  1.  Abeenee  of  Formal  Adioum- 
ment.  —  In  Maryland  a  term  of  th*? 
Circuit  Court  terminates  upr  n  tVic  final 
discharge  of  the  jury,  even  though  there 
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6S5-640 


6S5«    c.  Determination  by  Commencement  of  Term  in 
Another  County.  —  See  note  i. 

636.     3.  Honjuridioal  Days — Wli«re  Duration  of  Ttrm  Ii  Fizod.  —  See 

note  2. 

637.    IX.  Lapse  of  Tesx  ob  Sessioh  —  1.  Where  Term  Is  Hot 
Opened  —  At  Common  Law.  —  See  note  i. 

640,     Under  Sutntory  Proyiiioni —  See  note  I. 


has  been  no  formal  adjournment.  Hays 
V,  Philadelphia,  etc.,  R.  Co.,  (Md.  1904) 
58  Atl.  Rep.  439 ;  Stockslager  v,  U.  S., 
(C.  C.  A.)  116  Fed.  Rep.  592. 

635.  1.  A^Jonmed  Term  Held  by 
epeoial  Jnd^. —  Where  an  adjourned 
term  is  held  by  a  special  judge  in  one 
county  of  a  circuit  it  is  not  terminated 
by  the  fact  that  the  time  fixed  by  law 
for  the  commencement  of  the  regular 
term  in  another  county  has  arrived 
before  the  business  of  such  adjourned 
term  has  been  concluded.  Wheeler  v. 
State,  158  Ind.  687. 

636.  S.  Anthoritiee  Upholding  Satur- 
day Esqdration.  —  In  Alabama,  where 
the  last  day  of  an  adjourned  term  fell 
on   Sunday,  Saturday  was  held  to  be 


the  last  juridical  day.  Richter  v.  Koop- 
man,  131  Ala.  399. 

637.  1.  Stockslager  v.  U.  S.,  (C. 
C.  A.)  116  Fed.  Rep.  590,  citing  ai 
En  CYC.  OF  Pl.  and  Pr.  637. 

Where  Court  Boet  Hot  Convene.  — 
Evidence  that  the  sheriff  called  court 
and  made  public  announcement  thereof; 
that  the  presiding  judge  immediately 
after  taking  his  seat  announced  that  no 
court  would  be  held,  and  that  no  orders 
or  entries  were  made  on  the  records, 
does  not  show  that  the  court  was  held 
and  afterwards  adjourned,  but  that  the 
court  never  convened.  Farr  v.  State, 
135  Ala.  71. 

640.  1.  Franklin  v,  Vandervort,  50 
W.  Va.  412. 
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649.     T«RltorlAl  Oonrtf  Art  Hot  Oonrti  of  United  SUtM.  —  See  note  3. 
FloAdingt  and  Prooodnro  of  Territorial  Gonrte.  —  See  notes  4,  6. 

043.     See  note  3. 


043.  3.  Allen  v,  Myers,  i  Alaska 
114;  Jackson  v.  U.  S.,  (C.  C.  A.)  zo2 
Fed.  Rep.  473. 

4.  The  Nugget,  i  Alaska  202,  holding 
that  the  common-law  and  equity  prac- 
tice in  Alaska  is  determined  by  the 
code  of  that  territory;  Allen  v.  Myers, 
I  Alaska  114;  Annijo  v.  Armijo,  18  z 
U.  S.  SS8. 

6.  Fulkerson  v.  Cbisna  Min.,  etc., 
Co.,  (C.  C.  A.)  1 22  Fed.  Rep.  782. 


M8.    S.   Crowley  v.  U.  S^  194  U. 

S.  461 ;  Jackson  v.  U.  S.,  (C.  C.  A.)  102 
Fed.  Rep.  473. 

IB  Oklahoma  the  District  Courts  pos- 
sess common-law  jurisdiction,  and  in 
the  absence  or  inadequacy  of  a  stat- 
utory provision  relating  to  the  methods 
of  summoning  and  impaneling'  grand 
juries,  such  courts  have  the  power  to 
invoke  a  grand  jury.  Moran  v.  Terri- 
tory, (Okla.  1904)  78  Pac.  Rep.  iii. 


TERRITORIES. 

644.  L  Jttbisdiotiok  of  TTitited  States  CotniT  nr  Inux 
Tebbitobt.  —  See  note  i . 

645.  lU  Makkeb  of  Exebcisino  Jxtbisbigtioh  of  TTvitsd 
States  Sttpbexe  Coubt  oyeb  Jitbgxekts  of  Tebbitobial  Ck>vBTs 

—  In  GtnoraL  —  See  note  3. 

Question  for  Dotormlnatioii  on  Appeal. —  See  note  4* 
Preiumption  in  Abeenoe  of  Finding  of  Facts.  —  See  note  5- 


644.  1.  Jnrlidlotion  in  Qectment.  — 
United  States  courts  have  jurisdiction 
of  an  action  in  ejectment  by  a  Chero- 
kee Indian  and  the  Cherokee  Nation 
against  intruding  defendants.  Price  v, 
Cherokee  Nation,  (Indian  Ter.  1904) 
82  S.  W.  Rep.  893. 

Jnrisdietion  to  Enforce  Decree  of  Fore- 
closure.  —  The  United  States  courts  in 
the  Indian  Territory  are  clothed  with 
full  authority  to  enforce  by  sale  a  de- 
cree foreclosing  a  mortgage  upon  im- 


provements on  Indian  lands,  whether 
owned  by  a  white  man,  an  Indian  by 
adoption,  or  an  Indian  by  blood,  pro- 
vided that  the  purchaser  be  restricted 
to  an  Indian  of  the  tribe.  Crowell  v. 
Young.  (Indian  Ter.  1902)  69  S.  W. 
Rep.  829. 
645.    S.   Armijo  v.  Armijo,   181  U. 

S.  558. 

4.  Thompson    v.    Ferry,    180    U.    S 
484. 

6.  Armijo  v,  Armijo,  181  U.  S.  5sS* 
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THEORY  OF  THE  CASE. 


•90.     L  THEOBT  of  PLIADVG  nr  OBVBSAL -- Vtoanlty  of  ntory. 

—  See  notes  1,2. 
SSI.    See  note  i. 

0tS3.     How  Theory  Dttonninod.  —  See  note  I. 

n.  Whstexb  Actiov  Is  Ex  CoBTBACTir  ob  Ez  Dblioto 

—  1.  How  Question  Becomes  Katerial.  —  See  note  5. 
694.    See  note  3. 

856.  2.  How  Question  Is  Determined  — /I.  Consideration  of 
Plaintiff's  Pleading—  (2)  Presumptions  and  General  Principles 
of  Construction.  —  See  notes  4,  6. 

•58.  (5)  When  Averments  Ex  Delicto  Are  Not  Decisive.  — 
See  note  4. 

669.    IIL  Whbthbb  Aotiov  Is   at  Law  ob  ib  Equity  — 
1.  How  Question  Becomes  MateriaL  —  See  notes  2,  4,  14a. 
2.  How  Question  Is  Determined.  —  See  note  15. 


650.  1.  Florida  Cent.,  etc.,  R.  Co. 
V,  Ashmore,  43  Fla.  272 ;  Grentner  v, 
Fehrenschield,  64  Kan.  764. 

On  Oonoral  Danurrer. —  Goldberg  v. 
FinkcUtein,  (Supm.  Ct  App.  T.)  36 
Misc.  (N.  Y.)  809. 

2.  Hinote  v.  Brigman,  44  Fla.  589; 
Louisville,  etc.,  R.  Co.  v.  Guy  ton,  (Fla. 
Z904)  36  So.  Rep.  84;  Lake  St.  £1.  R. 
Co.  V.  Shaw,  203  111.  39;  Lake  Erie, 
etc.,  R.  Co.  V.  Holland,  162  Ind.  406; 
Louisville,  etc.,  R.  Co.  v.  Jordan,  xu 
Ky.  473;  Angell  v.  Pruyn,  126  Mich. 
16,  7  Detroit  Leg.  N.  727;  Halliwell 
Cement  Co.  v.  Stewart,  103  Mo.  App. 
182;  York  V.  Farmers  Bank,  105  Mo. 
App.  127;  Kearney  County  Bank  v, 
Zimmerman,  (Neb.  1904)  99  N.  W.  Rep. 
524 ;  Child  V.  New  York  El.  R.  Co.,  89 
N.  Y.  App.  Div.  598 ;  Hennessy  v.  An- 
stock.  19  Pa.  Super.  Ct.  644;  Robinson 
V.  National  Surety  Co.,  31  Tex.  Civ. 
App.  629. 

Belief  under  General  Prayer  in  Bill  in 
]^nity.  —  Vila  v.  Grand  Island  Electric 
Light,  etc.,  Co.,  (Neb.  1903)  97  N.  W, 
Rep.  613. 

Where  a  Party  Hae  a  Choice  of  several 
conflicting  theories,  the  election  of  one 
bars  subsequent  adoption  of  the  others. 
Missouri  Pac.  R.  Co.  v,  Henrie,  63  Kan. 


330. 


651.  1.  West  V.  Eley,  39  Oregon 
461. 

M9«  1.  Concannon  v.  Smith,  134 
Cal.  14. 

6.  Hennessy  v,  Anstock,  19  Pa.  Super. 
Ct.  644. 

654.  S.  Gilleland  v,  Louisville,  etc, 
R.  Co.,  119  Ga.  789;  Doyle  v.  Pelton, 
(Mich.  1903)  96  N.  W.  Rep.  483,  10  De- 
troit Leg.  N.  475. 

656.  4.  Foote  v.  Ffoulke,  55  N.  Y. 
App.  Div.  617. 

6.  Atchison,  etc.,  R.  Co.  v,  Atchison 
Grain  Co.,  (Kan.  1902)  70  Pac.  Rep. 
933;  Butts  V.  Long,  94  Mo.  App.  687; 
Foote  V.  Ffoulke,  55  N.  Y.  App.  Div. 
617. 

658.  4.  Foote  v.  Ffoulke,  S5  N.  Y. 
App.  Div.  617. 

663.  S.  Emanuel  v.  Barnard,  (Neb. 
1904)  99  N.  W.  Rep.  666;  Squiers  v. 
Thompson,  73  N.  Y.  App.  Div.  552. 

4.  Squiers  v.  Thompson,  73  N.  Y. 
App.  Div.  552. 

14a.  Amendments. — The  question  may 
become  material  in  determining  whether 
a  proposed  amendment  may  be  allowed. 
Gibons  v,  Denver  Brokerage,  etc,  Co., 
17  Colo.  App.  167. 

15.  State  V.  Ogan,  159  Ind.  119; 
Emanuel  v.  Barnard,  (Neb.  1904)  99  N. 
W.  Rep.  666. 
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See  note  2. 
664.    17.  Teiost  of  Tbial.  —  See  note  4. 

T.  Thsobt  Abopted  ov  Tbial  CoBTBOunre  ov  Apfbai 
—  1.  Eule  Stated.  —  See  note  5. 

666«    2.  Ai  to  Nature  of  Aotion  or  Suit.  —  See  notes  2,  3. 

3.  As  to  Constmotion  or  Character  of  Pleading.  —  See 


note  9. 


4.  As  to  Issuea  —  See  notes  2,  3,  4. 

6.  Tliat  Certain  Facts  Are  TJnoontroverted.  —  See  note  6. 

9.  How  Theory  of  Trial  Ascertained.  —  See  notes  4,  7. 


8.  Baldwin  v.  Ohio  Tp.,  63 
Kan.  885,  65  Pac.  Rep.  700. 

M4*  4.  Martin  v,  Massie,  127  Ala. 
504.  See  Louisville,  etc., .  R.  Co.  v. 
Jordan,  112  Ky.  473.  See  also  Morton 
V,  Clark,  181  Mass.  134. 

S.  Duming  v.  Walz,  42  Oregon  109 
[citing  21  Encyc.  op  Pl.  and  Pr.  664]  ; 
American  Freehold  Land  Mortg.  Co.  v. 
Follard,  127  Ala.  227;  Howell  v.  Brown, 
(Indian  Ter.  1904)  83  S.  W.  Rep.  170; 
Smith  V.  Smith,  67  Kan.  841 ;  Ryans  v. 
Hospes,  167  Mo.  342;  Hendon  v.  North 
Carolina  R.  Co.,  127  N.  Car.  no;  Mc* 
Call  Co.  V,  Jennings,  26  Utah  459. 

Ai  to  Chronnd  of  Dofondant*!  LiaUUty.  — 
MoUineaux  v.  Clapp,  99  N.  Y.  App. 
Div.  543. 

666.  S.  Howell  v.  Brown,  (Indian 
Ter.  1904)  83  S.  W.  Rep.  170. 

S.  Lake  Erie,  etc.,  R.  Co.  v.  Holland, 
162  Ind.  406. 

9.  National  F.  Ins.  Co.  v.  Eastern 
Bldg.,  etc.,  Assoc,  63  Neb.  698. 

667.  8.  O'Leary  v.  Zindt,  109  111. 
App.  309;  Murphy  v.  Watson,  67  N.  J. 
L.  221. 

8.  California.  —  Krasky  r.  Wollpert, 
134  Cal.  338. 

Illinois.  —  A.  W.  Stevens  Co.  v.  Kehr, 
93  111.  App.  510;  Elgin  V.  Thompson,  98 
111.  App.  358 ;  French  v.  Scobey,  108  111. 
App.  606 ;  Chicago,  etc.,  R.  Co.  v.  Filler, 
195  111.  9;  Illinois  Steel  Co.  v.  Mann, 
197  111.  186. 

Indiana,  —  Pitzele  v,  Reuping,  32  Ind. 
App.  237. 


Kansas,  —  Smith  v.  Smith,  67  Kan. 
841. 

Kentucky.  —  Louisville,  etc.,  R.  Co. 
V.  Walden,  74  S.  W.  Rep.  694,  25  Ky. 
L.  Rep.  X. 

Michigan.  —  Jarvis  v,  Flint,  etc.,  R. 
Co.,   128   Mich.  61,  8  Detroit   Leg.  N. 

527. 
Missouri.  —  Akers  v.   Kolkmeyer,  97 

Mo.  App.  520. 

New  Jersey.  —  Sommers  v.  Myers,  69 
N.  J.  L.  24. 

New  York.  —  Grifhahn  v.  Kreixer,  62 
N.  Y.  App.  Div.  4x3,  aMrmed  17X  N. 
Y.  66  X ;  Kenny  v.  Metropolitan  St.  R. 
Co.,  (Supm,  Ct.  App.  T.)  37  Misc.  (N. 
Y.)  782;  Scheir  r.  Quirin,  77  N.  Y. 
App.  Div.  624,  affirmed  177  N.  Y.  568; 
National  Broadway  Bank  v.  Sampson, 
85  N.  Y.  App.  Div.  320 ;  Ehren fried  v. 
Lackawanna,  Iron,  etc.,  Co.,  89  N.  Y. 
App.  Div.  130. 

Texas.  —  Fitzhugh  v.  Connor,  (Tex. 
Civ.  App.  X903)  74  S.  W.  Rep.  83. 

4.  Rubein  v.  Brooklyn  Heights  R. 
Co.,  6x  N.  Y.  App.  Div.  478 ;  Barcus  v. 
Dorries,  64  N.  Y.  App.  Div.  109;  Kers- 
lake  V.  Mclnnis,  113  Wis.  659. 

8.  Murphy  v.  Coppieters,  136  Ol.  317; 
Dyas  V,  Southern  Pac.  R.  Co.,  140  (^. 
296;  Young  V.  Beckham,  115  Ky.  246; 
Mollineaux  v.  Gapp,  99  N.  Y.  App. 
Div.  543. 

669.  4.  Jarvis  v.  Flint,  etc.,  R.  Co., 
128  Mich.  61,  8  Detroit  Leg.  N.  527. 

7.  Ryans  v.  Hospes,  167  Mo.  342; 
McCall  Co.  V.  Jennings,  26  Utah  459. 


1016 


THREATS    AND    THREATENING 
LETTERS    (BLACKMAIL). 

673.  L  THBBAT8 —  1.  Threats  with  Intent  to  Extort  or  Compel 
—  a.  Threats   to   Accuse   of   Crime  —  (i)  Indictment  — 

(b)  kYtrmmX  m   to   Crime  of  Wbioh   Aceuiation    Tbroatonod  —  AYormont  in 
lAagvago  of  Stfttnto.  —  See  note  2. 

673.     (f)  ITooeislty  to  Set  Oat  Threatening  Words.  —  See  note  I. 

674.  b.  Threats  of  Injury  to  Person  or  Property  — 

(i)  General  Requisites  of  Indictment  —  Certainty.  —  See  note  I. 
(2)  Setting  Out  Words  of  Threat,  —  See  note  3. 

675.  n.  Thbeatehiho  Lettebs  —  2.  Indictment  —  a.  Gen- 
eral Requisites  —  DeHniteneM  and  Certainty.  —  See  note  5. 

676.  b.  Description  of  Letter  —  Nature  of  Threat 

—  Deioription  of  Initrnment  Saffldent  under  Express  Statnte.  —  See  note  4. 

673.    8.   Glover  v.  People,  204  111.  674,    1.   Glover  v.  People,  J04  111. 

170  (a  prosecution  for  threats  to  kill  or  170. 

injure)  ;   Smith  v.  State,  25  Ohio  Cir.  8.  Glover  v.  People,  204  111.  170. 

Ct.  22.  675.    5.   Wynne  v.   State,   41    Tex. 

673.     1.   Glover  v.  People,  204  III.  Crim.   504. 

170,  diing  21  Encyc.  op  Pl.  and  Pr.  676.    4.   Smith   v.    State,    25    Ohio 

673.  Cir.  Ct  22. 
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TIME  TO  PLEAD. 


ess. 

Tins  —  1 
685. 

686. 

note  4. 
687. 

688. 

680. 
600. 
601. 
609. 

See  note 


m.  Abbidgssitt  0?  Tike  to  Plsad.  —  See  note  2. 

IV.  SXTEHBIOH  OF  TlXl  —  AlXOWIVO  PLEABIVOS  OITT  0? 

,  In  General  —  Fowtr  of  Court  to  Ezto&d  Tiino.  —  See  note  3. 
Extoniion  by  Stipulatton  of  Partiot.  —  See  note  I. 
EzUniioii  hy  Othor  Aoto  of  Partiai.  —  See  note  2. 

2.  Additional  Pleai  or  Answers.  —  See  note  3. 

3.  Pleas  or  Answers  Hot  to  Merits  —  In  eeoMa.  —  See 

Dilatory  Pleai.  —  See  note  I. 
See  note  2. 

4.  Discretion  of  Conrt  —  la  OeaeraL  —  See  note  3. 
See  note  i. 

Whtre  Thert  Ii  Boaioaablo  Ezouo  for  IMay.  —  See  note  I. 

See  note  i. 

Whoro  It  Boot  Hot  Appear  that  thoro  1m  Any  Koritorioni  BoCraM.  — 

I. 


683.  S.  See  Hollis  v.  Herzberg,  128 
Ala.  474. 

S.  Edwards  v.  Shreve,  83  N.  Y.  App. 
Div.  165.  Compare  Southern  Bell  Tele- 
phone, etc.,  Co.  V.  Earle,  118  Qa.  506, 
holding  that  a  judge  of  the  city  court 
of  Atlanta  had  no  authority  to  allow 
an  extension  of  time  to  a  defendant, 
prior  to  the  enactment  of  a  statute  giv- 
ing that  authority. 

685.  1.  Compare  Southern  Bell 
Telephone,  etc.,  Co.  v.  Earle,  118  Ga. 
506  (agreement  revocable  at  will  for 
want  of  consideration). 

8.  See  Sherman  v.  McCarthy,  90 
N.  Y.  App.  Div.  542;  W.  M.  Ritter 
Lumber  Co.  v.  Bacon,  (Supm.  Ct.  App. 
T.)  37  Misc.  (N.  Y.)  781. 

A  Gontinaanoe  granted  at  the  instance 
of  the  defendant  when  he  still  has  time 
to  file  an  answer  does  not  extend  that 
time.     Beacham  v,  Kea,  118  Ga.  406. 

686.  8.  Chicago  v.  Cook,  204  111. 
373,  citing  21  Encyc.  op  Pl.  and  Pr. 
686. 

4.  Horn  v.  Noble,  95  111.  App.  xoi. 

087«  1.  Adams  v.  Branan,  120  Ga. 
530 ;  Indiana,  etc.,  R.  Co.  v.  Cohoon,  95 
111.  App.  92 ;  Price  v.  Garvin,  (Tex. 
Civ.  App.  1902)  69  S.  W.  Rep.  985 ; 
Mallory  v.  Dawson  Cotton  Oil  Co., 
(Tex.  Civ.  App.  1903)   74  S.  W.  Rep. 

953. 
G88.     2.    See  Adams  v.  Branan,  120 


Ga.  530,  holding  that  a  plea  in  abate- 
ment must  be  filed  at  the  first  term, 
unless  failure  to  do  so  is  shown  to  be 
the  result  of  unavoidable  cause. 

8.  Chicago  v.  Cook,  204  III.  375; 
Strause  v.  Palatine  Ins.  Co.,  128  N.  Car. 
64;  Mauney  v.  Hamilton,  132  N.  Car. 
295 ;  Wilmington  v.  McDonald,  133  N. 
Car.  548;  Pike  v.  Spartanburg  R.t  etc., 
Co.,  65  S.  Car.  409;  Bowman  v.  Cleve- 
land Bldg.,  Loan,  etc.,  Assoc,  (Tenn. 
Ch.  1900)  59  S.  W.  Rep.  669;  Mounts 
V.  Cxoranson,  29  Wash.  261.  See  also 
In  re  Stein,  (C.  C.  A.)   105  Fed.  Rep. 

749. 

689*  1.  Chicago  v.  Cook,  204  111. 
375 ;  Johnston  v.  Grosvenor,  105  Tenn. 

353- 

690.  1.  McCoy  v.  World's  Colum- 
bian Exposition,  186  111.  356;  Mauney 
V,  Hamilton,  132  N.  Car.  295. 

Whero  the  Bofonda&t*i  Ago  and  FooUo- 
noia  ProTontod  the  filing  of  the  answer 
until  the  term  aftir  it  should  have  been 
filed  it  was  held  to  be  an  abuse  of  dis- 
cretion to  refuse  leave  to  file.  Wilson 
V.  Flanders,  114  Ky.  534. 

Ml*  1.  Lexington  v.  Home  Constr. 
Co.,  112  Ky.  70;  Byers  v.  Jacobs,  164 
Mo.  141 ;  Jones  v,  Bohm,  (N.  Y.  City 
Ct.  Gen.  T.)  32  Misc.  (N.  Y.)  638 
(amended  answer). 

699.  1.  Byers  v.  Jacobs,  164  Mo. 
141. 
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694.     y.  PSATXBS  07  IXPABLAVOS  AVD  MOTIOH8  70B  TlXX  — 

3.  Place  of  MoTing.  —  See  note  2. 

605.    4.  Oronnds  of  Kotion  —  b.  Excuse  for  Neglect.  — 
See  note  2. 

697.  6.  Afldavit  of  Support.  —  See  note  2. 
AHLdavlt  of  Xeritf.  —  See  note  4. 

698.  YI  Obdses  07  ExTiirsiov  —  1.  Termi  and  Conditioni  — 
See  note  i. 

699.  8.  Votice  and  Service.  —  See  note  3. 
6.  Vacation  of  Ordera  —  See  note  5. 

TOO.     YII.    COKPLIAHCS  WITH  EXTLSS  AVD  OSBSBB  —  1.   As  t  J 

Time.  —  See  note  2. 

705.    3.  How  Time  Computed  —  a.  In  General  —  instantor  or 
Fortliwith.  —  See  notes  2,  4. 

b.  When  Court  Is  Not  in  Session.  —  See  note  5. 

708.  Yin.  Failubs  to  Plbab  nr  Tike  —  1.  Where  There  Is 
Ho  Pleading.  —  See  note  i. 

8.    Pleading  Filed  Out  of  Time  Without  Leave.  —  See 
note  3. 

709.  See  note  i. 

3.  Waiver  of  Objections.  —  See  note  2. 


604.    8.  Sz  Faito  Ordon  VnllltiM. —  TOO.    8.   Beacham  v.  Kea,  ii8  Gr.. 

See  Crandalli  etc.,  Co.  v,  Eddy  Confec-  406. 

tionary  Co.,   (Supm.  Ct.   Spec.  T.)  '37  TM.    8.   See  Lucke  v.  Kiernan,  63 

Misc.    (N.    Y.)    745,   holding,   however,  N.   J.    L.    281,    holding   that   upon    the 

that  under  Code  Civ.  Pro.  N.  Y.,  \  772,  vacation  of  a  rule  extending  the  time 

a  county  judge  has  power  to  extend,  ex  to   plead,   the   defendant   has   the   rest 

parte,  the  defendant's  time  to  answer,  of   the    day    on    which    the    rule    was 

the  first  extension  having  been  less  than  vacated  within  which  to  file  his  plea. 


twenty  days. 


Mft«    8.  Chicago  v.   Cook,   204  111.     App.  510. 


4.  A.  W.  Stevens  Co.  v.  Kehr,  93  111. 


37 3 f  citing  21  Encyc.  of  Pl.  and  Pb. 
695. 


5.  See  Hill  v,  Buechler,  73  Conn.  227. 
70§.     1.  As   to   railnnt   to   Plead, 


M7«    8.  An  AffldaTithythePlsintUfs  Demur,  Beply,  Etc. —  See    Adamson    v. 

Attorney     is    insufficient;    the   plaintiff  Bergen,  15  Colo.  App.  396;  Wilmington 

himself  must  be  sworn.    Ryan  v.  Duffy,  v.  McDonald,  133  N.  Car.  548. 

54   N.   Y.  App.   Div.   199;   Ackman  v,  8.  Beacham    v.    Kea,    1x8    Ga.    406; 

Third  Ave.  R.  Co.,  54  N.  Y.  App.  Div.  Southern   Bell   Telephone,  etc.,   Co.  v.  » 

632.  Earle,   118   Ga.   506;    Byers  v.   Jacobs, 

4.  Donovan  v.  Cunard  Steamship  Co.,  164  Mo.   141. 


(Supm.  Ct.  App.  T.)     85  N.  Y.  Supp. 
II 14. 


MS.     1.    See   James  v.   Signell,   60     App.  Div.  191. 


Motion  to  Strike  Ont.  —  Robertson   v. 
Rockland  Cemetery  Imp.  Co.,  55  N.  Y. 


N.  Y.  App.  Div.  295. 


700.     1.   See  Youngson  v.  Bond,  64 


699.     8.    Edwards  v,  Shreve,  83  N.     Neb.  615,  holding  that  where  a  cross- 


Y.  App.  Div.  165. 


bill  asking  affirmative  relief  against   a 


Vailnre  to  8enre  the  AAdavite  upon  codefendant  is  filed  out  of  time,  and 

which  the  order  was  granted  is  a  mere  no  summons  is  issued  thereon,  or  served 

irregularity     which     may     be     waived,  upon  such  codefendant,  and  no  appear- 

James  v.  Signell,  60  N.  Y.  App.  Div.  295.  ance  is  made  thereto,  the  court  has  no 

5.  Veoeeaity   of   Hotioe.  —  Revocation  jurisdiction  to  try  the  issues  tendered 

should  not  be  ordered  except  upon  no-  thereby. 

tice.   unless   the   exigency   of  the   case  8.   See  Illinois  L.  Assoc,  v.  Wells,  200 

be  such  as  not  to  admit  of  notice.  Lucke  111.  44s :  Paddock  v.  Palmer,  (Supm.  Ct. 


V.  Kiernan,  68  N.  J.  L.  281. 


Spec.  T.)  32  Misc.  (N.  Y.)  426. 
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719.     IL  VSOSSSITT    OF    ALLBOni0    Sons     KUTB    07    TlTU  — 

1.  In  Oenend — b.  Under  Code.  —  See  note  4. 
718.    c.  In  Equity. —  See  note  i. 

714.  2.  Effect  of  FaUore  to  Allege  Title.  —  See  note  i. 

715.  UL  Whev  F0S8E880BT  Title  Applicable.  —  See  note  i. 

IV.   EsaVISITES    AED     BUFPIGIEECT    07    ALLEOATIOEt — 

1.  In  Oenenl— a.  Definiteness  and  Certainty.— See  note  3. 

716.  See  note  i. 

WUr«  Tima  Ii  MatcriaL  —  See  note  3. 

718.    b.  Pleading  Legal  Conclusions.  —  See  note  3. 

What  Art  CoiiAlaiioiii  of  Law.  —  See  note  4. 


yi9.  4.  Alabama.  —  Smith  v.  State, 
133  Ala.  145. 

California.  —  Ball  v.  Lowe,  135  Cal. 
678;  Spader  v.  McNeil,  130  Cal.  500; 
Harris  v.  Smith,  132  Cal.  316;  Lowe 
V.  Ozmun,  137  Cal.  257. 

Colorado,  —  Elliott  v.  Greeley  First 
Nat.  Bank,  30  Colo.  279. 

Minnesota.  —  National  L.,  etc.,  Co.  v. 
Gifford,  90  Minn.  358. 

Nebraska,  —  Meyer  v.  Plattsmouth 
First  Nat.  Bank,  63  Neb.  679. 

New  York.  —  Rockwell  v.  Day,  84  N. 
Y.  App.  Div.  437;  Bailey  v.  Twin  Lake 
Assoc,  91  N.  Y.  App.  Div.  500;  Alt 
V.  Gray,  55  N.  Y.  App.  Div.  563 ;  Gris- 
wold  V.  Manning,  67  N.  Y.  App.  Div. 
372;  Rogers  v.  Conde,  67  N.  Y.  App, 
Div.  130. 

South  Carolina.  —  Livingston  v.  Ruff, 

65  S.   Car.  284;   Senterfeit  v.  Shealy, 

66  S.  Car.  384. 

Texas.  —  Cates  v.  Unknown  Heirs,  25 
Tex.  Civ.  App.  454. 

Wisconsin.  —  Smith  v.  Wisconsin  In- 
vest. Co.,  114  Wis.  151;  Wisconsin 
Lakes  Ice,  etc.,  Co.  v.  Pike,  etc..  Ice 
Co.,  115  Wis.  377. 

713*  1.  California.  —  Cooper  v. 
Birch,  137  Cal.  472. 

Indiana.  —  Lafayette  v.  Wabash  R. 
Co.,  28  Ind.  App.  497;  Huntington  v. 
Townsend,  29  Ind.  App.  269. 

Kentucky.  —  Salyer  v.  Elkhorn  Land 
Imp.  Co.,  (Ky.  1903)  77  S.  W.  Rep.  370. 

Montana.  —  Boucher  v.  Barsalou,  25 
Mont.  439. 

Nebraska.  —  Anderson  v.  Anderson, 
(Neb.  1903)  96  N.  W.  Rep.  276. 

South  Dakota.  —  Bennett  v.  Darling, 


15    S.   Dak.    I ;   Campbell  v.   Equitable 
L.  &  T.  Co.,  14  S.  Dak.  483. 

Virginia.  —  Baker  v.  Briggs,  99  Va. 
.360. 

IVashington.  —  Maggs  v.  Morgan,  30 
Wash.  604. 

IVisconsin.  —  Mitchell  Iron,  etc.,  Co. 
V.  Flambeau  Land  Co.,  120  Wis.  545 ; 
Arpin  Hardwood  Lumber  Co.  v.  Car- 
michael,  115  Wis.  441;  Van  Hessen  v. 
Chippewa  Valley  Mercantile  Co.,  115 
Wis.  443. 

United  States.  —  Peck  v.  Ayers,  etc., 
Tie  Co.,  (C.  C.  A.)  116  Fed.  Rep.  273. 

T14.  1.  Weil  V.  Ponder,  127  Ala. 
296. 

Amendments  for  Failure  to  State  Title. 
—  See  Jenness  v.  Barron,  95  Me.  531. 

715*  1.  Atwater  v.  Spalding,  86 
Minn.  loi. 

S.  Baker  v.  Briggs,  99  Va.  360. 

716.  1.  In  an  Aetion  to  Quiet  Title 
it  is  sufficient  if  the  plaintiff  alleges  that 
he  is  the  owner  and  entitled  to  the  pos- 
session of  the  premises.  Schlageter  v. 
Gude,  30  Colo.  310. 

8.  Vanalstine  v.  Whelan,  135  Cal. 
232;  Lowe  V,  Ozmun,  137  Cal.  257; 
Recht  V.  Glickstein,  162  Ind.  32;  Bur- 
dick  V.  Chesebrough,  94  N.  Y.  App. 
Div.  532.  See  also  Hunt  v.  Hammel, 
142  Cal.  456. 

71  §•  3.  Livingston  v.  Ruff,  6$  S. 
Car.  284  {quoting  21  Encyc.  of  Pl.  akd 
pR.  718] ;  Cooper  v.  Birch,  137  CaL 
472;  Burdick  v.  Chesebrough,  94  N. 
Y.  App.  Div.  532;  Baker  v.  Briggs,  99 
Va.   360. 

4.  Livingston  v.  Ruff,  65  S.  Car.  284, 
quoting  21  Encyc.  op  Pl.  axd  Pr.  718. 
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719.     "Owiiar  of »  or  "  Beimd  of."  —  See  note  I. 
791.    2.  When  Allegation  of  Mere  Possession  Sufficient  —  a.  In 
General.  —  See  note  i. 

798.  3.  When  Allegation  of  Mere  Possession  Hot  Sufficient  — 
b.  Where  Actual  Possession  Necessary.  —  See  note  3. 

794.    c.  Where  Ownership  Necessary.  —  See  note  2. 

4.  When  Title  Must  Be  Alleged  in  Its  Full  Extent  —a.  In 
General,  —  See  note  4. 
797.    b.    How   Stated  —  (2)  Derivation  of  Title  —  (a)  in 

Gsnond  —  bb.  Real  Property.  —  See  note  2. 

738.  (b)  VeoMilty  of  Deriying  Title  —  bb.  Real  Property  —  Wlisn  in 
Pleading  Seiiin  Has  Already  Been  Alleged  in  Another  Penon.  —  See  note  2. 

799.  (e)  Snffleienoy  of  AYerment  —  aa.  Inheritance.  —  See  note  3. 
73 1«     (d)  Unneoeeiarily  Beriying  or  Setting  Out  Title  —  Where  Sonree  of 

Title  Ii  Set  Oat  with  Unneoeiiary  Partionlarity.  —  See  note  5. 

733.  T.  Ainsn  op  Depective  avd  Omitted  Statexehts  op 
Title  —  1.  By  Pleading.  —  See  notes  2,  3. 

737.  IX.  Pleabivo  avb  Pboop  —  1.  What  Kay  Be  Shown 
under  Allegations  of  Title  —  Under  Allegation  of  Ownenhlp.  —  See 
note  3. 


Heinhip. —  An  allegation  that  the 
complainant  is  the  owner  of  certain 
land  by  inheritance  is  insufficient.  Craig 
V,  Welch-Hackley  Coal,  etc.,  Co.,  (Ky. 
1903)  74  S.  W.  Rep.  1097. 

719«  1.  Lucas  r.  Whitacre,  121 
Iowa  251  \.ciiing  21  Encyc.  of  Pl.  and 
Pr.  718]  ;  Woodham  v.  Cline,  130  Cal. 
497;  Harris  v.  Smith,  132  Cal.  316; 
Mexico  First  Nat.  Bank  v.  Ragsdale, 
158  Mo.  668;  Smith  v.  Wisconsin  In- 
vest. Co.,  114  Wis.  151. 

Seiiin  in  Fee.  —  In  Baker  v.  Carring- 
ton,  (Supm.  Ct.  Spec.  T.)  34  Misc.  (N. 
Y.)  54,  an  allegation  that  the  plaintiff 
was  the  owner  in  fee  of  certain  real 
estate  was  held  to  be  an  allegation  of 
an  ultimate  fact.  See  also  Mitchell 
Iron,  etc.,  Co.  v.  Flambeau  Land  Co., 
120  Wis.  545. 

Contrary  Beeidona.  —  In  Cates  v.  Un- 
known Heirs,  25  Tex.  Civ.  App.  454, 
a  petition  which  alleged  that  the  plain- 
tiffs were  the  owners  of  the  land  de- 
scribed was  held  to  be  insufficient,  as 
it  did  not  state  the  facts  showing  how 
the  title  was  derived. 

731*  1.  Horton  v.  Murden,  117  Ga. 
72;  O'Horo  V.  Kelsey,  60  N.  Y.  App. 
Div.  604. 

733.  S.  Oem  v.  Meserole,  44  Fla. 
191. 

734.  S.  Weil  v.  Ponder,  127  Ala. 
296;  Baker  v.  Carrington,  (Supm.  Ct. 
Spec.  T.)  34  Misc.  (N.  Y.)  54. 


4.  Dodds  V.  Winslow,  26  Ind.  App. 
652. 

In  ^eotment  the  declaration  must  set 
forth  the  plaintiff's  title  with  such 
definiteness  that  a  judgment  would  de- 
termine the  character  of  the  estate  and 
not  merely  the  right  to  possession. 
Dunn  V.  Sullivan,  23  R.  I.  605. 

797.  8.  Frazier  v.  Waco  Bldg.  As- 
soc, 25  Tex.  Civ.  App.  476. 

798.  2.  TiUe  nnder  Tax  Sale.— 
Where  the  plaintiff  claims  title  by  virtue 
of  a  tax  sale  and  sets  forth  the  proceed- 
ings thereunder,  he  is  bound  to  set 
forth  all  the  facts  necessary  to  pass 
a  valid  title  or  his  complaint  will  be 
subject  to  demurrer.  Ely  v.  Azoy, 
(Supm.  Ct.  Spec.  T.)  39  Misc.  (N.  Y.) 
669. 

7M.  8.  See  Craig  v.  Welch-Hack- 
ley  Coal,  etc.,  Co.,  (Ky.  1903)  74  S.  W. 
Rep.  1097;  Carey  v.  Schaller,  16  Pa. 
Super.  Ct.  350. 

731.  6..  Bledsoe  v.  Price,  132  Ala. 
621. 

739.  S.  Campbell  v.  Campbell,  (Ky. 
1 901)  64  S.  W.  Rep.  458. 

8.  Merrill  v.  Martin,  3  Indian  Ter. 
571,  holding  that  a  failure  to  comply 
with  the  statutory  requirements  in  plead- 
ing title  is  waived  by  answering  with- 
out objection  or  permitting  judgment 
to    go   by   default. 

737,  8.  Anderson  v.  Proctor  Coal 
Co.,  (Ky.  1903)  74  S.  W.  Rep.  717. 
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737.    2.  What  May  Be  8hown  under  Deniali  of  Title  —  a.  Under 
General  Denial  —  PirMnai  Propertj.  —  See  note  6. 
73 8«     SmI  Froptrty.  —  See  note  3. 

b.  Under  General   Issue  —  pmobai  Proptftj.  —  See 


739. 

note  3. 
740. 
741. 
749. 


4.  Yarianoes  —  a.  In  General.  —  See  note  4. 

Proof  of  (Hrnonhip  of  Proportj.  —  See  note  2. 

c.  Legal  and  Equitable  Titles.  —  See  note  4. 


737.  e.  Bolton  v.Cuthbert,  132  Ala. 
403;  VVester  V.  Long,  63  Kan.  876;  Street 
v.  Morgan,  64  Kan.  85 ;  Kirk  v.  Kane, 
87  Mo.  App.  374;  Payne  v.  McCormick 
Harvesting  Mach.  Co.,  11  Okla.  318; 
Hopkins  v.  Dipert,  11  Okla.  630. 

Undor  Oonoral  Donial  in  Baplovin. — 
Israel  v.  Day,  17  Colo.  App.  200. 

Ownonhip  in  Anothor,  —  Turn  Suden 
V,  Jurgens,  (Supm.  Ct.  Tr.  T.)  32  Misc. 
(N.  Y.)  660. 

Undor  a  0oneral  Doninl  In  GonTonion 
the  defendant  is  permitted  to  attack  the 
plaintiff's  title.  Simar  v.  Shea,  89  N. 
V.  App.  Div.  84;  Crane  v,  McGuire, 
(Tex.  Civ.  App.  190 1)  64  S.  W.  Rep.  942. 

73S.  8.  Title  It  Put  in  iMne.  —  In 
ejectment  the  title  of  the  plaintiff  is 
put  in  issue  by  the  general  denial  since 
the  plaintiff  must  in  the  first  instance 
establish  his  right  to  the  property  in- 
volved in  order  to  recover.  Knight  v. 
Denman,  64  Neb.  814. 

In  Aotion  of  Troipnif  to  Try  Title  the 
defendant  under  a  plea  of  not  guilty 
may  attack  the  plaintiff's  title  and  right 
to  possession.  Central  City  Trust  Co. 
r.  Waco  Bldg.  Assoc,  95  Tex.  48; 
Bracken  v.  Bounds,  96  Tex.  200;  Mor- 
row r.  Fleming,  29  Tex.  Civ.  App.  547. 

739.  8.  See  Smith  v.  Edelstein,  92 
111.  App.  38. 


740.  4.  Nowlen  v.  Hall,  128  Mich. 
274;  York  V.  State,  42  Tex.  Crim.  528. 

lyamploi  of  Yarlanoo.  —  In  a  snit  to 
recover  damages  for  injuries  to  real 
property  where  the  complaint  alleged 
that  a  certain  woman  was  the  owner 
and  in  possession  of  the  premises,  proof 
that  her  husband  was  in  possession  was 
held  to  be  a  fatal  variance.  Chorman 
V.  Queen  Anne's  R.  Co.,  3  Penn.  (Del.) 
417. 

Kiamploi  of  Proof  Held  to  Be  Vo  Yaii- 
aneo.  —  In  an  action  of  trespass  to  try 
title,  where  the  plaintiff  alleged  a  fee- 
simple  estate,  proof  of  a  leasehold  es- 
tate was  held  not  to  work  a  fatal  vari- 
ance, as  trespass  to  try  title  was  a 
suitable  remedy  to  recover  a  possessory 
leasehold  estate.  Stokes  v.  Riley,  29 
Tex.  Civ.  App.  373. 

So  in  an  action  of  trespass  to  try 
title,  where  the  complaint  alleged  that 
A  and  B  were  joint  owners,  proof  that 
A  was  the  sole  owner  was  held  not  to 
be  a  variance  that  would  defeat  A's 
right  to  recover.  Anderson  v.  Ander- 
son, (Tex.  Civ.  App.  1902)  68  S.  W. 
Rep.  297. 

741.  9.  See  Gates  v,  Thede,  91  IlL 
App.  603. 

74!i,  4.  Contra,  Oliver  v.  Dough- 
erty, (Ariz.  1902)  68  Pac.  Rep.  553. 


TOLLS. 

746.    L  A0T10V8  TO  .UsooYSB  Tolls  —  4.  Ploa  or  Anfwor — Set- 
off —  See  note  5. 
740.    lY.  SiriTB  TO  Evjoiv  Colligtiov  op  Toll  —  1.  In  Oen- 

eraL  —  See  note  4. 


746.  6.  Contra  where  there  is  a 
disabling  statute  preventing  collection 
of  tolls  on  failure  to  keep  the  road  in 
good  repair,  Columbia,  etc..  Turnpike 
Co.  V.  Vivion,  103  Mo.  App.  324.  See 
also  Aurora,  etc..  Turnpike  Co.  v.  Nie- 
bniggee,  25  Ind.  App.  567. 


749.  4.  Aotion  by  Privato  Citinn.  -;- 
A  private  citizen  may  institute  a  suit 
to  enjoin  the  erection  of  a  tollhouse 
and  the  collection  of  tolls  by  a  turn- 
pike company  in  violation  of  its  charter 
relating  thereto.  Louisville,  etc..  Turn- 
pike Road  Co.  V,  Anderson,  no  Ky.  138. 
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753.     L  BE0I8TBATIO9.  —  See  note  2. 

n.  Suits  70E  iKFBiirGEiaHTS  avd  Avalooovs  Wbokos 
—  1.  Nature  and  Form  of  Eemedy  —  Law  and  Equity.  —  See  note  4. 
793.     Btatntorj  ProTiiions.  —  See  note  I. 

2.  JuriBdiotion  —  a.  Federal  Courts  —  independently  of 

fieglstratlon  Aet.  -^  See  notes  4,  5. 

7S5.    8.  Parties  —  ^.  Plaintiff  — (i)  Owner shipy  Title,  and 
Interest  —  (a)  In  General.  —  See  notes  2,  3,  4,  5. 


753.    2.  U.  S.  V,  Duel],  17  App.  Cas. 
(D.  C.)  471. 


Cauff man  v,  Schuler,  i  ^z  Fed.  Rep.  305  ; 
Cantrell    v.     Butler,     124     Fed.     Rep. 


4.  Missouri,  —  Gaines    v.    E.    Whyte     290 ;   Scriven  v.  North,  124  Fed.  Rep, 


Grocery,  etc.,  Co.,  (Mo.  App.  1904)  81 
S.  W.  Rep.  648. 

New  Jersey.  —  Edison  Mfg.  Co.  v. 
Gladstone,    (N.  J.   1903)    58  Atl.   Rep. 

391. 

New  York.  —  Anargyros  v.  Egjrptian 
Amasis  Cigarette  Co.,  54  N.  Y.  App. 
Div.   345 ;   Kassel  v.  Jeuda,  61   N.  Y. 


894;    Enterprise   Mfg.   Co.  v.   Landers, 

124  Fed.  Rep.  923,  afhrmed  (C.  C.  A.) 
131   Fed.  Rep.  240;   Swift  v.  Brenner, 

125  Fed.  Rep.  826;  Ohio  Baking  Co.  v. 
National  Biscuit  Co.,  (C.  C.  A.)  127 
Fed.  Rep.  1x6;  Drewry  v.  Wood,  127 
Fed.  Rep.  887. 

For  Basis  of  Equitable  Eelief.  —  Draper 


App.  Div.  613;  Volger  r.  Force,  63  N.     v.  Skerrett,  116  Fed.  Rep.  206. 

Y.  App.  Div.  X  22 ;  Brown  V.  Braunstein,         753.     1.   Ohio    Baking    Co.    v.    Na- 

(Supm.   Ct.   Spec.  T.)   83  N.  Y.  Supp.     tional  Biscuit  Co.,  (C.  C.  A.)   127  Fed. 


1096;  Roncoroni  v.  Gross,  92  N.  Y. 
App.  Div.  221. 

Ohio.  —  Drake  Medicine  Co.  v.  Glass- 
ner,  68  Ohio  St.  337. 

United   States.  —  Pontefact   v.    Isen- 


Rep.  116;  Edison  r.  Thomas  A.  Edison, 
Jr.,  Chemical  Co.,  128  Fed.  Rep.  X013. 

4.  Griggs  V.  Erie  Preserving  Co.,  131 
Fed.  Rep.  359. 

6.  Edison  v.  Thomas  A.  Edison,  Jr., 


berger,  106  Fed.  Rep.  499;  Hansen  v.  Chemical  Co.,  128  Fed.  Rep.  1013. 

Siegel-Cooper  Co.,  106  Fed.  Rep.  690 ;  Allegationa  of  DiTene  Citdsenship  Are 

La    Republique    Francaise   v,    Saratoga  Essentfiil.  —  Jewish  Colonization  Assoc. 

Vichy  Springs  Co.,  107  Fed.  Rep.  459,  v.  Solomon,  125  Fed.  Rep.  994. 

46  C.  C.  A.  418;  Hostetter  Co.  v.  Wil-  Where  the  Acts  Are  Done  Wholly  in  a 

liam   Schneider   Wholesale  Wine,   etc..  Foreign   Country    there  is  no  jurisdic- 

Co.,  107  Fed.  Rep.  705 ;  Shaver  v.  Hel-  tion  though  the  court  may  have  juris- 

Ic-.  etc.,  Co.,  (CCA.)  108  Fed.  Rep.821,  diction  of  the  parties.    Vacuum  Oil  Co. 

96  Pat.  Off.  Gaz.  2229;  Van  I|oboken  v.  Eagle  Oil  Co.,  122  Fed.  Rep.  105. 

V.  Mohns,  112  Fed.  Rep.  528;  Sterling  Jurisdiotion  Dependent  on  Amount  In- 

Remedy  Co.  v.  Spermine  Medical  Co.,  yolved. — See   Draper  v.   Skerrett,    xi6 

112  Fed.  Rep.   1000,  50  C  C  A.  657;  Fed.   Rep.   206;   Winchester   Repeating 


Liebig's  Extract  of  Meat  Co.  v.  Walker, 
X15  Fed.  Rep.  822;  Keuffel,  etc.,  Co.  v. 
H.  S.  Crocker  Co.,  1x8  Fed.  Rep.  187; 
Enoch'  Morgan's  Sons  Co.  v.  Whittier- 
Cobum  Co.,  1x8  Fed,  Rep.  657;  Bauer 


Arms  Co.  v.  Butler  Bros.,  X28  Fed. 
Rep.  976. 

755.  2.  Alien.  —  Pabst  Brewing  Co. 
V.  Ekers,  21  Quebec  Super.  Ct.  545. 

8.  Title   by  Purchase   of  Business. 


V.  La  Sociit^  etc.,  (C  C  A.)  120  Fed.     Janney   v.    Pan-Coast   Ventilator,    etc.. 
Rep.  74;  Bauer  v.  Order  of  Carthusian     Co.,  128  Fed.  Rep.  121. 


Monks,  (C  C.  A.)  120  Fed.  Rep.  78; 
Globe-Wemicke  C6.  v.  Brown,  (C  C 
A.)  lai  Fed.  Rep.  90,  57  C  C  A.  344; 


4.  Shaver  v.  Heller,  etc.,  Co.,  (C  C 
A.)  108  Fed.  Rep.  821,  96  Pat.  Off. 
Gaz.  2229. 
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756. 
7S7. 
758. 


^b)  Aidgntw.  —  See  note  I. 

(2)  Joinder  —  WlMrt  laterwt  If  OomBOB.  —  See  note  I. 


liMBtMt  and  Liomton.  —  See  note  I . 

b.  Defendant  —  joinder.  —  See  note  3. 

760.  6.  Suiti  in  Equity  —  a.  Bill  —  (i)  For   Infringement 
of  Trademark  —  ATormanu  BaUting  to  Tndomark.  —  See  notes  4,  6. 

761.  ATtrmoiitt  BoUting  to  InMngtaoBt.  —  See  notes  I,  2. 

(2)  For  Use  of  Name,  —  See  note  3. 
769.    See  note  i. 

(3)  Far    Fraudulent    and   Unfair    Competition,  —  See 


note  3. 

75ft«  5.  United  Hatters  v,  Loeb,  la 
Ohio  Cir.  Dec.  zt2^  22  Ohio  Cir.  Ct 
339;  Edison  v.  Hawthorne,  106  Fed. 
Rep.  173,  affirmed  (C.  C.  A.)  xo8  Fed. 
Rep.  839. 

T56.  1.  Griggs  V.  Erie  Preserving 
Co.,  131  Fed.  Rep.  359. 

757,  1.  Jewish  Colonization  Assoc. 
V.  Solomon,  125  Fed.  Rep.  994. 

7ftS.  1.  Joinder  of  Grantor  of  Zxoln- 
liTO  Right.  —  Johnson  v.  Seaman,  108 
Fed.  Rep.  gsi,  48  C.  C.  A.  158. 

A  Liconioe  Whooo  lioenio  Ii  HotEx- 
olosiTO  cannot  maintain  a  bill  for  an 
injunction.  Piaget  v.  Headley,  (Supm. 
Ct.  Spec.  T.)  33  Misc.  (N.  Y.)  204. 

5.  Corporation  and  IndLyidnali.  —  Wm. 
G.  Rogers  Co.  v.  International  Silver 
Co.,  (C.  C.  A.)  118  Fed.  Rep.  133. 

700.  4.  Tho  Allegationi  Should  Bo 
PoiitivO)  and  not  on  information  or  be- 
lief.    Gaines  v.  Sroufe,  117  Fed.  Rep. 

96s. 

6.  Chadron  Opera  House  Co.  v, 
Loomer,    (Neb.    1904)    99   N.   W.   Rep. 

649. 

761.  1.  Woodcock  v,  Guy,  33 
Wash.  234;  Gaines  v.  Sroufe,  117  Fed. 
Rep.  965. 

8.  Job  Printers'  Union  v.  Kinsley, 
107  III.  App.  654 ;  Hansen  v,  Siegel- 
Cooper  Co.,  106  Fed.  Rep.  691.  See 
also   Heide  v.  Wallace,   129  Fed.   Rep. 

649- 

8.  Hainque  v.  Cyclops  Iron  Works, 
136  Cal.  351;  Wormser  r.  Shayne,  iii 
111.  App.  556;  Samuels  v.  Spitzer,  177 
Mass.  226;  Barrett  Chemical  Co.  v. 
Stern,  56  N.  Y.  App.  Div.  143 ;  Dr. 
Dadirrian,  etc.,  Co.  v.  Hauenstein, 
(Supm.  Ct.  Spec.  T.)  37  Misc.  (N.  Y.) 
23 ;  Pettes  v,  American  Watchman's 
Clock  Co.,  89  N.  Y.  App.  Div.  345 ; 
Wyckoff  V.  Howe  Scale  Co.,  xio  Fed, 
Rep.  520 ;  International  Silver  Co.  v. 
Simeon  L.,  etc.,   Rogers  Co.,   1x0  Fed. 


Rep.  955;  Lever  v.  Smith,  iia  Fed. 
Rep.  998;  Peck  v.  Peck  Bros.  Co.,  (C. 
C.  A.)  113  Fed.  Rep.  291;  Bisseil 
Chilled  Plow  Works  v.  T.  M.  BisseU 
Plpw  Co.,  1 21  Fed.  Rep.  357;  Royal 
Baking  Powder  Co.  v.  Royal,  122  Fed. 
Rep.  337.  58  C.  C.  A.  499;  Faber  v. 
Faber,  1 24  Fed.  Rep.  603 ;  Gannert  v. 
Rupert,  (C.  C.  A.)  127  Fed.  Rep.  962, 
reversing  1x9  Fed.  Rep.  221;  Janney  t^. 
Pan-Coast  Ventilator,  etc.,  Co.,  128  Fed. 
Rep.  121 ;  Van  Houten  v.  Hooton  Cocoa, 
etc.,  Co.,  130  Fed.  Rep.  600. 

769.  1.  AUoging  Uto  of  ITamo  with 
Fraadnlont  Intent. —  Winchester  Repeat- 
ing Arms  Co.  v.  Butler  Bros.,  128  Fed. 
Rep.  976. 

8.  California,  —  Nolan  Bros.  Shoe  Co. 
V.  Nolan,  X31  Cal.  2yi, 

Illinois.  —  Koebel  v.  Chicago  Land- 
lords' Protective  Bureau,  210  IlL  176; 
Hopkins  Amusement  Co.  v.  Frohman, 
103  III.  App.  613,  affirmed  202  111.  541; 
McFell  Electric,  etc.,  Co.  v.  McFell 
Electric  Co.,  no  III.  App.  182. 

Massachusetts.  —  Viano  v.  Bacciga- 
lupo,  183  Mass.  160;  Regis  v.  Jaynes, 
x8s  Mass.  458. 

Minnesota,  —  Rickard  v,  Caton  Col- 
lege Co.,  88  Minn.  242. 

New  KorA.  — Omega  Oil  Co.  r. 
Weschler,  (Supm.  Ct.  Spec  T.)  35 
Misc.  (N.  Y.)  441 ;  Falk  v,  American 
West  Indies  Trading  Co.  (Supm.  Cl 
Spec.  T.)  36  Misc.  (N.  Y.)  376,  affirmed 
71  N.  Y.  App.  Div.  320;  American  Nov- 
elty, etc.,  Co.  V.  Manufacturing  Elec- 
trical Novelty  Co.,  (Supm.  Ct.  Spec 
T.)  36  Misc  (N.  Y.)  450. 

Ohio.  —  Drake  Medicine  Co.  v. 
Glessner,  68  Ohio  St.  337. 

IVisconsin.  —  Manitowoc  Malting  Co. 
V.  Milwaukee  Malting  Co.,  119  Wis.  543. 

United  States.  —  California  Fmit 
Canners'  Assoc,  v.  Myer,  104  Fed.  Rep. 
82;  Fuller  V,  Huff,  104  Fed.  Rep.  X4i» 
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769.    (4)  Multifariousness.  —  See  note  5. 
b.  Demurrer.  —  See  note  6. 

764.  d.  Raising   Question   of  Fraud  or  Deceit  of 
Plaintiff.  —  See  notes  i ,  2. 

e.  Establishment  of  Rights  at  Law.  —  See  note  3. 

765.  /.  Preliminary   Injunctions  —  when  eranted.  —  See 
notes  ly  2. 

43  C.  C.  A.  453;  Thomas  G.  Plant  Co.  American  Cement,  etc.,  Co.,  (C.  C.  A.) 

V,  May  Co.,  105  Fed.  Rep.  375,  44  C.  130  Fed.  Rep.  703. 

C.  A.  534;   Williams  v,  Mitchell,   106  763.    5.  Infringement  and  Unlawful 

Fed  Rep.  168,  45  C.  C.  A.  265;  Shaver  Competition.  —  Where      the      plaintiff's 

V,  Heller,  etc.,  Co.,  (C.  C.  A.)  xo8  Fed.  trademark  and  label  are  used  by  the  de- 


Rep.  821,  96  Pat  Off.  Gaz.  3229;  Singer 
Mfg.  Co.  V.  Hippie,  109  Fed.  Rep.  152; 
Russia  Cement  Co.  v,  Katzenstein,  109 
Fed.  Repb  314;  Lalance,  etc.,  Mfg.  Co. 
V.  National  Enameling,  etc.,  Co.,  109 
Fed  Rep.  317;  Sterling  Remedy  Co.  v. 
Gorey,  no  Fed.  Rep.  372;  Hostetter 
Co.  V.  Martinoni,  no  Fed.  Rep.  524; 
Kentucky  Distilleries,  etc.,  Co.  v, 
Wathen,  no  Fed.  Rep.  641;  Interna- 
tional Silver  Co.  v.  Simeon  L.,  etc., 
Rogers  Co.,  no  Fed.  Rep.  955;  Halstead 
V.  Houston,  in  Fed.  Rep.  376;  Swift 
V.  Groff,  114  Fed.  Rep.  605;  Liebig's 
Extract  of  Meat  Co.  v.  Walker,  115 
Fed.  Rep.  822;  Draper  v,  Skerrett,  116 
Fed.  Rep.  206;  Keuffel,  etc.,  Co.  v.  H. 
S.  Crocker  Co.,  xx8  Fed.  Rep.  187; 
Bauer  v.  La  Soci6t6,  etc.,  (C.  C.  A.) 
120  Fed.  Rep.  74;  Globe- Wernicke  Co. 
V.  Brown,  (C.  C.  A.)  121  Fed.  Rep.  90; 
Globe- Wernicke  Co.  v.  Brown,  lai  Fed. 
Rep.  185;  Bissell  Chilled  Plow  Works 
V.  T.  M.  Bissell  Plow  Co.,  121  Fed.  Rep. 
357;  Scriven  v.  North,  124  Fed.  Rep. 
894;   Enterprise  Mfg.   Co.  v.  Landers, 

124  Fed.  Rep.  923;  Heublein  v.  Adams, 

125  Fed.  Rep.  782;   Swift  v,  Brenner, 

125  Fed.  Rep.  826;  N.  K.  Fairbanks  Co. 
V.  Dunn,  126  Fed.  Rep.  227;  M.J.  Breit- 
enbach  Co.  v.  Spangenberg,  131  Fed. 
Rep.  160. 

Canada,  —  Vive  Camera  Co.  v.  Hogg, 
18  Quebec  Super.  Ct.  x ;  Pabst  Brewing 
Co.  V.  Ekers,  20  Quebec  Super.  Ct.  20; 
Gillett  V,  Lumsden,  4  Ont.  L.  Rep.  300 ; 
Grand  Hotel  Co.  v.  Wilson,  2  Ont.  L. 
Rep.  322. 

DeoeitAil  Aeta  or  Intenta.  —  Baker  v. 
Baker,  (C.  C.  A.)  X15  Fed.  Rep.  297. 
See  also  Daviess  County  Distilling  Co. 
V.  Martinoni,  117  Fed.  Rep.  x86;  Com- 
puting Scale  Co.  v.  Standard  Computing 
Scale  Co.,  (C.  C.  A.)  xx8  Fed.  Rep. 
965 ;  Russia  Cement  Co.  v.  Frauenhar, 

126  Fed.  Rep.  228;  G.  W.  Cole  Co.  v. 


fendant  in  the  same  act  so  as  to  consti- 
tute a  violation  of  the  plaintiff's  rights 
a  single  suit  for  infringement  and  un- 
lawful competition  may  be  maintained  in 
equity.  Jewish  Colonization  Assoc,  v. 
Solomon,  X25  Fed.  Rep.  994. 

6.  The  Question  Whether  Namee  Are 
Geographieal  is  not  raised  by  a  de- 
murrer. Jewish  Colonization  Assoc  v. 
Solomon,  X25  Fed.  Rep.  994. 

7M«  I.  Newbro  v.  Undeland,  (Neb. 
X903)  96  N.  W.  Rep.  635;  Omega 
Oil  Co.  V,  Weschler,  (Supm.  Ct.  Spec. 
T.)  35  Misc.  (N.  Y.)  441;  Worden 
V,  California  Fig  Syrup  Co.,  187  U.  S. 
5x6.  See  also  Wormser  v,  Shayne,  xxx 
111.  App.  556;  Shaver  v.  Heller,  etc., 
Co.,  (C.  C.  A.)  X08  Fed.  Rep.  821,  96 
Pat.  Off.  Gaz.  2229 ;  Samuel  v,  Hos- 
tetter Co.,   (C.  C.  A.)    1x8  Fed.  Rep. 

257. 

2.  Lemke  v,  Dietz,  (Wis.  X904)  98 
N.  W.  Rep.  936 ;  Allan  B.  Wrisley  Co. 
V,  Iowa  Soap  Co.,  X04  Fed.  Rep.  548; 
Preservaline  Mfg.  Co.  v.  Heller  Chemi- 
cal Co.,  xx8  Fed.  Rep.  X03;  Uri  v. 
Hirsch,  X23  Fed.  Rep.  568. 

8.  A.  Leschen,  etc.,  Rope  Co.  v.  Brod- 
erick,  etc..  Rope  Co.,  X23  Fed.  Rep.  149. 

765,  1.  Anargyros  v.  Egyptian 
Amasis  Cigarette  Co.,  54  N.  Y.  App. 
Div.  34S;  Kassel  v.  Jenda,  61  N.  Y. 
App.  Div.  613 ;  Hildrcth  v.  McCaul,  70 
N.  Y.  App.  Div.  162 ;  Thomas  G.  Plant 
Co.  V,  May  Co.,  X05  Fed.  Rep.  375,  44 
C.  C.  A.  534;  Cravenette  Co.  r.  Benja- 
min, X05  Fed.  Rep.  621 ;  Hansen  v. 
Siegel-Cooper  Co.,  xo6  Fed.  Rep.  690; 
Kentucky  Distilleries,  etc.,  Co.  v, 
Wathen,  no  Fed.  Rep.  64X ;  Interna- 
tional Silver  Co.  v.  Simeon  L.,  etc., 
Rogers  Co.,  xxo  Fed.  Rep.  955;  Inter- 
national Silver  Co.  v,  Wm.  G.  Rogers 
Co.,  1x3  Fed.  Rep.  526;  Keuffel,  etc., 
Co.  V.  H.  S.  Crocker  Co..  118  Fed.  Rep. 
187;   Chickering  v.  Chickering,   (C  C 
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766.  Wh«n  Denied.  —  See  note  2. 

767.  g.  Hearing  and  Determination  —  TaUdity  of  ini*- 

k.  —  See  note  2. 

Infringement  and  Deception.  —  See  note  3. 

768.  //.  Judgment  and  Decree  —  Permanent  Injunc- 
tion —  (i)  Granting  or  Denying  Injunction,  — See  notes  3,  4. 

Cessation  of  InMngement.  —  See  note  5. 

769.  (2)  Nature,  Scope,  and  Requisites.  —  See  notes  i,  2. 

770.  See  note  i. 

i.  Accounting  —  in  oeneni.  —  See  note  3. 


A.)  120  Fed.  Rep.  69;  Janney  v,  Pan- 
Coast  Ventilator,  etc.,  Co.,  128  Fed. 
Rep.  121. 

705.  9.  Drcwry  r.  Wood,  127  Fed. 
Rep.  887. 

T66,  8.  Schenker  v,  Awerbach,  89 
N.  Y.  App.  Div.  612;  Pfciffer  v.  Wilde, 
107  Fed.  Rep.  456,  46  C.  C.  A.  415 ; 
Cantrell  v.  Wittemann,  109  Fed.  Rep. 
82;  Diamond  Match  Co.  v.  Safe  Har- 
bor  Match  Co.,  109  Fed.  Rep.  154;  De 
Long  Hook,  etc.,  Co.  v,  Francis  Hook, 
etc.,  Co.,  n8  Fed.  Rep.  938;  C.  O. 
Burns  Co.  r.  W.  F.  Bums  Co.,  118  Fed. 
Rep.  944;  General  Electric  Co.  t^.  Re- 
New  Lamp  Co.,  121  Fed.  Rep.  164. 

T67*  8.  Vacuum  Oil  Co.  v.  Climax 
Refining  Co.,  120  Fed.  Rep.  254,  56  C. 
C.  A.  90. 

S.  Kostering  v.  Seattle  Brewing,  etc., 
Co.,  (C.  C.  A.)  116  Fed.  Rep.  620; 
Cantrell  v,  Butler,  124  Fed.  Rep.  290. 

768.  3.  Weyman  v.  Soderberg,  108 
Fed.  Rep.  63;  B.  B.  Hill  Mfg.  Co.  v. 
Sawyer-Boss  Mfg.  Co.,  112  Fed.  Rep, 
144;  Searle,  etc.,  Co.  v.  Warner,  (C.  C. 
A.)  112  Fed.  Rep.  674;  Liebig's  Extract 
of  Meat  Co.  v.  Walker,  115  Fed.  Rep. 
822;  Stevens  Linen  Works  v.  Don,  121 


Sterling  Remedy  Co.  v.  Spermine  Medi- 
cal Co.,  112  Fed.  Rep.  xooo,  50  C  C.  A. 
657 ;  National  Biscuit  Co.  v.  Swick,  121 
Fed.  Rep.  1007;  Ludington  Novelty  Co. 
V.  Leonard,  (C.  C.  A.)  127  Fed.  Rep. 
155;  Gannert  v.  Rupert,  (C.  C.  A.)  127 
Fed.  Rep.  962,  reversing  119  Fed.  Rep. 
221 ;  Griggs  V.  Erie  Preserving  Co.,  131 
Fed.  Rep.  359. 

6.  Ricker  v,  Leigh,  74  N.  Y.  App. 
Div.  138. 

769.  1.  Bemedy  for  Vnoertala  Beeree. 
—  See  Williams  v.  Mitchell,  xo6  Fed. 
Rep.  168,  45  C.  C.  A.  265. 

8.  As  to  Artielee-  of  the  Same  Kind 
manufactured  by  the  complainant,  but 
not  infringed,  see  Enterprise  Mfg.  Co. 
V,  Landers,  (CCA.)  131  Fed.  Rep. 
240. 

As  to  Fntnre  Contlngeneies  the  decree 
may  be  broad.  Wm.  G.  Rogers  Co.  v. 
International  Silver  Co.,  (C  C  A.)  xi8 
Fed.  Rep.  133. 

All  Imitations  ConstitutiBg  Unliilr 
Competition  should  be  enjoinel.  Ster- 
ling Remedy  Co.  v.  Spermine  Medical 
Co.,  112  Fed.  Rep.  1000,  50  C  C  A. 
657. 

770,  1.  Iignnetion  to  (^naUf^  Fame 


Fed.  Rep.   171;   Marvel  Co.  v.  TuUar    to   Identiiy  Defondant's  Goods.  —  Nolan 


Co.,  125  Fed.  Rep.  829;  Bickmore  Gall 
Cure  Co  v.  Kams  Mfg.  Co.,  126  Fed. 
Rep.  573 ;  Social  Register  Assoc,  v. 
Murphy,  128  Fed.  Rep.  116;  H.  B.  Chaf- 
fee Mfg.  Co.  V.  Selchow,  131  Fed.  Rep. 

543* 

4.  Volger  v.  Force,  63  N.  Y.  App. 
Div.  122;  Pontefact  v.  Isenberger,  106 
Fed.  Rep.  499;  La  Republique  Fran- 
caise  v.  Saratoga  Vichy  Springs  Co., 
107  Fed.  Rep.  459,  46  C  C  A.  418; 
Hostetter  Co.  v.  William  Schneider 
Wholesale  Wine,  etc.,  Co.,  107  Fed. 
Rep.  705 ;  Shaver  v.  Heller,  etc.,  Co., 
(C  C.  A.)  108  Fed.  Rep.  821,  96  Pat. 
Off.  Gaz.  2229 :  Russia  Cement  Co.  v, 
Katzenstein,  109  Fed.  Rep.  314;  Van 
Hoboken  v.  Mohns,  112  Fed.  Rep.  528; 


Bros.  Shoe  Co.  v,  Nolan,  131  Cal.  271; 
Imperial  Mfg.  Co.  v,  Schwartz,  los 
111.  App.  525;  Royal  Baking  Powder 
Co.  V.  Royal,  122  Fed.  Rep.  337,  58  C 
C  A.  499 ;  Wyckoff  v.  Howe  Scale  Co., 
122  Fed>  Rep.  348;  58  C.  C  A.  510; 
Faber  v,  Faber,  124  Fed.  Rep.  603;  Van 
Houten  v,  Hooton  Cocoa,  etc.,  Co.,  130 
Fed.  Rep.  600 ;  Cash  r.  Cash,  82  L.  T. 
N.  S.  655  ;  Valentine  Meat  Juice  Co.  r. 
Valentine  Extract  Co.,  83  L,  T.  N.  S. 
259 ;  Cash  v.  Cash,  84  L.  T.  N.  S.  349 ; 
Cash  V.  Cash,  86  L.  T.  N.  S.  211,  50  W. 
R.  289. 

8.  Williams  v,  Mitchell,  106  Fed. 
Rep.  168.  45  C  C  A.  26s;  Hostetter 
Co.  V.  Martinoni,  no  Fed.  Rep.  524; 
Draper  v,  Skerrett,  116  Fed.  Rep.  so6; 
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771.     See  note  2. 

773.     Iigunotion  Without  Aoeounting.  —  See  notes  3,  4. 

773.  J.  Costs  —  in  Uniud  statM.  —  See  note  2. 

774.  ni  Ckikikal  Pbosectjtioks  akd  Psital  Actiovb  yob 

CouHTEBPEiTlira  ~-  2.  XTnder  State  Statutes.  —  See  note  6. 


La  Republique  Francaise  v.  Saratoga 
Vichy  Springs  Co.,  107  Fed.  Rep.  459, 
46  C.  C.  A.  418. 

Amonnt  and  Katnre  of  Profits  and  from 
Whom  Beooverable.  —  N.  K.  Fairbank 
Co.  V.  Windsor,  118  Fed.  Rep.  96. 

771.  2.  Aooonnting  Difflonlt  from 
Changes  Made  in  Deviee.  —  Ludington 
Novelty  Co.  v,  Leonard,  (C.  C.  A.)  127 
Fed.  Rep.  155. 

773.  8.  Innooenoe  or  Ignorance  of  De- 
fendant. —  Beebe  v.  Tolerton,  etc.,  Co., 
117  Iowa  593;  N.  K.  Fairbank  Co.  v, 
Windsor,  (C.  C.  A.)  124  Fed.  Rep.  200, 
reversing  118  Fed.  Rep.  96. 

4.  International  Silver  Co.  v,  William 
H.  Rogers  Corp.,  (N.  J.  1904)  57  Atl. 
Rep.  725 ;  N.  K.  Fairbank  Co.  v.  Luckel, 


(C.  C.  A.)  116  Fed.  Rep.  332;  Bissell 
Chilled  Plow  Works  v,  T.  M.  Bissell 
Plow  Co.,  121  Fed.  Rep.  357- 

773*  2.  Lever  v.  Smith,  112  Fed. 
Rep.  998. 

7  74.  6.  Averment  of  EzclnsiTe  Owner- 
ship. —  Com.  V.  Norton,  16  Pa.  Super. 
Ct.  423 ;  Com.  V,  Ho  wells,  18  Pa.  Super. 
Ct.  323. 

Averments  of  Knowledge  and  Intent.  — 
In  New  Jersey  the  rule  of  the  original 
note  obtains.  Cigar  Makers'  Interna- 
tional Union  v.  Goldberg,  70  N.  J.  L. 
488. 

For  a  SuiBoient  Complaint  see  People 
V.  Krivitzky,  60  N.  Y.  App.  Div.  307, 
15  N.  Y.  Crim.  441,  aMrmed  168  N.  Y. 
182. 
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784. 

See  note 

7SS. 

78«. 

790. 

701. 

709. 
—  a.  In 

798. 

794. 

ERAL. — 

See  note 
795. 


n  CxTiL  BxxBDixs  — 2.  At  Law  — a.  In  General.— 

3- 

6.  Trespass  Vi  et  Armis.  —  See  note  2. 

Vonni  of  Vi  tt  Armit.  —  See  note  I. 

/.  Assumpsit  —  Waiver  of  Trespass.  —  See  note  2. 
8.  In  Bquity.  —  See  note  2. 

m  JVBIBDICTIOH  AVB  7EVVB  —  1.  TrespaM  to  Bealty 
General.  —  See  note  2. 
d.  Under  Statutes.  —  See  note  i. 

2.  Trespan  to  Personalty  and  to  Penon  —  a.  In  Gen- 
See  note  2. 

3.  Jnriidiotion  of  Inferior  Conrti  —  a.  In  General.  — 

4- 

Anoimt  in  OoairoTcny.  —  See  note  I. 

b.  Trespass  to  Realty.  —  See  note  2. 


TM.    S.   Nilet  v.  Brown,  25   R.  I. 

537. 
7M.    S.  Niks  tr.  Brown,  2$  R.  I. 

537- 

7M.  1.  Illinois  Cent  R.  Co.  v. 
Hatter,  207  111.  88,  citing  21  Encyc.  or 
Pl.  and  Pr.  786. 

790.  a.  Btmoriiig  Qmwtl  from  Land. 
—  Where  the  trespass  consisted  in 
wrongfully  removing  gravel  from  the 
land  of  the  plaintiff,  it  was  held  that 
he  might  elect  to  recover  the  value  of 
the  personal  property  after  its  separa- 
tion from  the  land  instead  of  seeking 
damages  for  the  trespass  upon  the  real 
estate.    Hunt  v.  Boston,  183  Mass.  303. 

Wh«rt  tlM  Defsndu&t's  Oattlt  Tretpaii 
on  the  plaintiff's  land,  the  latter  may 
waive  the  trespass  and  sue  on  an  im- 
plied promise  to  pay  rent.  Gillespie  v. 
Hendren,  98  Mo.  App.  622, 

791.  8.  Illinois  Cent.  R.  Co.  v. 
Garrison,  8x  Miss.  357. 

799.  8.  HiU  cr.  Nelson,  70  N.  J. 
L.  376. 

In  HinnsMta  an  action  for  pecuniary 
damages  for  trespass  to  real  estate  in 
another  state  is  viewed,  not  as  relating 
to  the  real  estate,  but  only  as  afford- 
ing a  personal  remedy.  It  is  therefore 
deemed  to  be  transitory  in  nature,  and 
not  locaL  Peyton  v.  Desmond,  (C.  C 
A.)  129  Fed.  Rep.  i. 


793.  1.  In  South  Oanlina  the  Qr- 

cuit  Court  has  jurisdiction  to  try  an 
action  of  trespass  in  the  county  in 
which  the  land  is  situated  although  all 
the  defendants  reside  in  another  county. 
Henderson  v.  Bennett,  58  S.  Car. 
30. 

794.  8.  An  Aetion  Against  the  Biiz*> 
ties  on  a  ShsrilTi  Bond  based  upon  a 
trespass  to  the  person  committed  by 
such  sheriff  cannot  be  brought  in  the 
county  where  the  trespass  was  com- 
mitted, when  the  defendants  reside  in 
another  county  and  the  sheriff  is  not 
made  a  party.  Lasater  v.  Waits,  9s 
Tex.  553,  reversing  (Tex.  Civ.  App. 
1902)  67  S.  W.  Rep.  518. 

4.  Distrlet  Oonrt  and  Comnum  Plsas.  — 
In  Rhode  Island  an  action  of  trespass 
and  ejectment  against  one  in  adverse 
possesion  where  the  damages  are  laid 
at  three  hundred  dollars  or  less  may 
be  brought  in  either  the  District  Cout 
or  the  Common  Pleas  Division,  at  the 
option  of  the  plaintiff.  Holman  tr.  Stead- 
maii,  26  R.  I.  158. 

795.  1.  Jnrlsdletloa  on  AppsaL  — 
See  Heath  v.  Robinson,  75  Vt.  133. 

8.  King  V.  Kutner-Goldstein  Co^,  135 
Cal.  65 ;  Dold  v.  Knudsen,  (Neb.  1903) 
97  N.  W.  Rep.  482.  See  also  Gingrich 
V.  Sheaffer,  16  Pa.  Super.  Ct  299,  18 
Lane  L.  Rev.  153. 
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708.    IV.  JoiVDEB  OF  C0UVT8  AVD  CAU8S8  —  1.  In  General  — 

See  note  2. 

800.    3.  Joinder  with  Other   Porms  of  Aotion  —  b.  Case  — 

(i)  At  Common  Law.  —  See  note  3, 

803.    y.  PABTIS8  — Iv  Plaintifb  — a.  Trespass  to  Realty. 

—  See  note  i . 

8041.     Ezoontort  and  Adminittratort.  —  See  note  2. 

805.    c.  Joinder  OF  Plaintiffs  —  (2)  Tenants  in  Common. 

—  See  note  2. 

(3)  Husband  and  Wife  —  At  Common  Law.  —  See  note  3. 
806«     Under  Statntoi.  —  See  note  3. 

2.  Defendants.  —  See  note  4. 
899.    4.  Discontinuance.  —  See  note  2. 

TI.  Dbclabation  ob  Complauit  —  1.  In  OeneraL  —  See 
note  3. 


799.  2.  Bemoval  of  0oodf  and  Trei- 
pau  to  Baalty." —  Medairy  v.  McAllister, 
97  Md.  488. 

SCO.  8.  Smith  v,  Rhode  Island  Co., 
(R.  I.  1904)  57  Atl.  Rep.  1056. 

803.  1.  SuiBeienoy  of  ConBtrnctiTO 
PotMMion.  — Ault  V.  Meager,  1 1 2  Ga.  148 ; 
Clower  V.  Maynard,  1 1 2  Ga.  340  ;  Shaw 
r.  Robinson,  11 1  Ky.  715;  Goff  v.  Lowe, 
(Ky.  1904)  80  S.  W.  Rep.  219;  Hurt 
V.  Adams,  86  Mo.  App.  73 ;  Drake  v, 
Howell,  133  N.  Car.  162;  Tustin  r. 
Sammons,  2z  Pa.  Super.  Ct.  i75> 

M4«  8.  In  ITorth  Carolina,  on  the 
death  of  a  party  plaintiff  in  an  action 
of  trespass,  his  administrator  and  not 
his  devisee  should  be  made  a  party. 
Rowe  V.  Cape  Fear  Lumber  Co.,  133  N. 
Car.  433. 

S05.  8.  Fowles  v.  Hayden,  130 
Mich.  47  iciting  21  Encyc.  of  Pl.  and 
Pr.  805] ;  Harris  v,  Ansonia,  73  Conn. 

359- 
8.  McCarty  v.  Gray,  95  III.  App.  559. 
806.    8.   Wagoner  v,  Silva,  139  Cal. 

559- 

4.  Carothers  v.  McKinley  Min.,  etc., 
Co.,  122  Fed.  Rep.  305,  citing  21  Encyc. 
OP  Pl.  and  Pr.  806-807. 

Miqolnder  of  Parties  Defendant.  —  The 
uniting  in  one  suit  of  a  cause  of  action 
for  a  trespass  against  four  persons  — 
three  residents  and  one  a  nonresident 
of  the  county  in  which  the  suit  is 
brought  —  and  an  equitable  cause  of 
action  against  the  nonresident,  in  which 
the  resident  defendants  are  not  sub- 
stantially concerned,  is  a  defect  avail- 
able to  all  the  defendants  on  a  joint 
demurrer.  Townsend  v.  Brinson,  117 
Ga.  375. 


Joint  Aotion  for  SoTeral    Trespass. — 

Without  a  common  intent  and  co-opera- 
tion there  can  be  no  joint  liability  in 
the  commission  of  several  trespasses, 
and  the  Kentucky  statute  does  not  au- 
thorize a  joint  action  for  several  tres- 
passes, but  only  authorizes  several  ver- 
dicts and  several  judgments  against 
each  of  the  several  joint  trespassers  in 
a  joint  action.  Bonte  v.  Postel,  109 
Ky.  64. 

Designating  Partienlar  Aets.  —  Where 
the  complaint  charges  every  act  com- 
plained of  to  have  been  committed  by 
the  defendants  jointly,  it  is  not  neces- 
sary to  designate  the  particular  wrong- 
ful act  done  by  each  defendant,  or  to 
aver  through  what  particular  officer  or 
agent  the  trespasses  were  committed. 
Commonwealth  Co.  v.  Nunn,  17  Colo. 
App.  117. 

8M.  8.  Gusdorff  p.  Duncan,  94 
Md.  160. 

8.  Reed  v.  Maley,  115  Ky.  8x6. 

Consent.  —  In  an  action  of  trespass 
against  a  railroad  corporation  for  entry 
upon  the  plaintiff's  land  for  the  pur- 
pose of  constructing  a  railroad,  it  is 
necessary  to  allege  that  such  entry  was 
made  without  plaintiff's  consent.  Ran- 
kin V.  Sievem,  etc.,  R.  Co.,  58  S.  Car. 
532. 

Varianoe.  —  An  allegation  that  the 
defendants  committed  a  trespass  upon 
the  plaintiff's  property  is  sufficiently 
sustained  by  proof  that  it  was  done 
under  their  direction,  although  they 
were  not  personally  present,  partici- 
pating in  the  act  itself.  Mecartney  v. 
Smith,  xo  Kan.  App.  580,  62  Pac  Rep. 
540. 
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819.    2.  Time  —  *.   Continuando  —  (i)   In  General.  — Stt 
note  I. 
815.    d.  Allegations  and  Proof  —  whwt  bat  om  ttmpmi  ii 

Gharg^d.  —  See  note  2. 

818.    4.  Description  of  Subject-matter  of  Treepaes  —  a.  Local- 
ity —  (l)    Trespass  to  Realty  —  (a)  At  Common  Law.  —  See  note  4. 

810«     (b)  Under  SUtntot.  —  See  note  4. 

890.     GomplUnee  witb  StatnU.  —  See  note  I. 

(0)  Allogationt  and   Proof  —  Evidonoe  Kntt  Bo   Oonflnod.  —  See 
note  8. 

89S.    *.  Quality  and  Quantity  —  AUogationi  and  Proot  — 
See  note  i. 

6.  Interest  of  Plaintiff —  a.  In  General,  —  See  note  2- 

VoooMity  to  Bet  Out  Title.  —  See  note  6. 

894.    b.  Trespass   to    Realty  —  (i)   In    General.  —  See 
notes  I,  3. 

89jS«     ATormont  of  Ownortbip.  —  See  note  I. 

(2)  Allegations  and  Proof.  —  See  note  2. 

c.  Trespass  to  Personalty  —  (2)  Allegations  and 

See  note  4. 

6.  Damages  —  a.  Necessity    and    Sufficiency   of 


897. 

Proof.  - 

898. 


Allegations.  —  See  note  i. 


§19,  1.  GusdorfT  v.  Duncan,  94  Md. 
160,  citing  21  Encyc.  of  Pl.  and  Pr. 
813. 

Sift*  S.  Tustin  V,  Sammons,  23  Pa. 
Super.  Ct.  175. 

818.  4.  Randall  v,  Sanders,  71  Ark. 
609. 

819.  4.  Gusdorif  v.  Duncan,  94 
Md.   x6o. 

830.  1.  Deeeription  bj  Government 
Bonroy.  —  Where  it  appeared  by  the  find- 
ings that  the  locus  in  quo  was  known 
to  the  defendant  by  the  description  of 
the  government  survey,  it  was  held  that 
such  a  description  in  the  declaration 
was  sufficient,  as  it  could  not  have  mis- 
led.    Hart  V,  Doyle,   128  Mich.  257. 

8.  Profile,  etc..  Hotels  Co.  v.  Bick- 
ford,  72  N.  H.  73, 

833.  1.  Plumb  v.  Griffin,  74  Conn. 
132. 

2.  Alt  ».  Gray,  55  N.  Y.  App.  Div. 

563. 

8.  Blennerhassett  v.  Forest  City,  117 
Iowa  680,  citing  21  Encyc.  of  Pl.  and 
Pr.  823. 

834.  1.  Olson  v.  Minnesota,  etc., 
R.  Co.,  89  Minn.  280. 

8.  Medairy  t'.  McAllister,  97  Md.  488 ; 
Blew  V.  Ritz,  82  Minn.  530 ;  Cox  v. 
Barker,  81  Mo.  App.  181. 


835.     1.    Blew  V.  Ritz,  82  Minn.  530. 

8.  Louisville,  etc.,  R.  Co.  v.  Hall,  131 
Ala.   161.  * 

Varianoe. — Allegations  that  the  plain- 
tiff was  the  absolute  owner  in  fee  are 
not  supported  by  proof  merely  that  he 
held  an  unperformed  executory  con- 
tract for  the  purchase  of  the  land  in 
question.  Olson  v,  Minnesota,  etc.,  R. 
Co.,  89  Minn.  280. 

But  an  allegation  of  adverse  posses* 
sion  is  in  no  wise  inconsistent  with 
actual  ownership  by  deed.  Oilman  v. 
Brown,  115  Wis.  i. 

And  proof  that  a  third  person  is  in- 
terested in  the  profits  of  the  land  tres- 
passed upon  does  not  vary  from  the 
allegation  that  the  land  is  the  property 
of  the  plaintiff.    Long  v.  State,  42  Fla. 

509. 

837.  4.  Title  Mutt  Be  Proved  ■• 
Alleged. —  In  trespass  de  bonis  aspor- 
tatis  it  is  necessary  that  the  plaintiff 
prove  title  to  the  property  as  set  forth 
in  his  declaration,  but  possession  is 
prima  facie  evidence  of  title.  Coving- 
ton V.  Simpson,  3  Penn.  (Del.)  269. 

838.  1.  Hominal  Damages  only  can 
be  recovered  where  no  other  damages 
are  claimed  or  proved.  Pennington  v. 
Lewis,  4  Penn.  (Del.)  447. 
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899.    c.  Allegation  of  Special  Damage.  —  See  note  4. 
83  li    d.  Double  and  Treble  Damages.  —  See  note  i. 
833.    vn.  Plea  OB  AH8WBB  —  2.  Oeneral  Inoe  —  ^.  Scope  of 

Plea  —  (i^  /;*  General,  —  See  note  5. 

833.  (i)  Mitigation  of  Damages.  —  See  note  i. 

834.  (3)  Lawful  Authority,  —  See  note  i. 
(4)  In  Trespass  to  Realty.  —  See  note  3. 

83tS.     See  notes  i,  2. 

Where  Gommon  Law  Has  Been  Modifled.  —  See  note  3. 

836.  (5)  In  Trespass  to  Personalty  —  In  Aetions  of  Treepnie  de 
Bonia  AiporUtia.  —  See  note  I. 

837.  3.  Special  Defenaas  —  a.  Where  Necessary  or  Ap- 
propriate—  (l)  In  General — Where  Aet  Oemylatnad  of  Weald  Prlmn 
IWe  Appear  to  Be  Treipaaa.  —  See  note  2. 


899*  4.  Hathaway  v.  Osborae,  25 
R.  I.  249. 

S31.  1.  HegatiTlng  Exeeptiona. —  A 
petition  failing  to  negative  expressly  or 
•  by  inference  the  statutory  exceptions, 
though  sufficient  as  a  common-law  com- 
plaint, does  not  entitle  the  plaintiff  to 
recover  treble  damages.  O'Bannon  v. 
St.  Louis,  etc.,  R.  Co.,  106  Mo.  App. 
316. 

ItttnffidentAUegation. —  Und^r  a  stat- 
ute permitting  a  recovery  of  treble 
damages  only  in  the  event  of  an  "un- 
lawful and  wilful "  injury,  the  simple 
allegation  that  the  defendant  "wrong- 
fully "  broke,  etc.,  is  not  sufficient. 
Yeamans  r.  Nichols,  (N.  Y.  City  Ct.) 
81  N.  Y.  Supp.  500. 

§»I9«  6.  Henderson  v.  Bennett,  58 
S.  Car.  30. 

Oasnal  and  Involnntaiy  Aet.  —  Proof 
that  the  act  of  which  complaint  is  made 
was  a  casual  and  involuntary  act  is 
admissible  without  specially  pleading  it. 
Van  Siclen  v.  Jamaica  Electric  Light 
Co.,  45  N.  Y.  App.  Div.  I,  afhrmed  168 
N.  Y.  650. 

Implied  Consent  of  Plaintiff.  —  In  an 
action  for  changing  a  boundary  line, 
evidence  that  the  plaintiff  was  present 
at  the  time  such  change  was  made  is 
admissible  under  the  plea  of  not  guilty. 
Grogan  v.  Leike,  22  Pa.  Super.  Ct.  59. 

833.  1.  U.  S.  V.  Homestake  Min. 
Co.,  117  Fed.  Rep.  481,  54  C.  C.  A.  303. 

Good  Faith  may  be  shown  under  the 
general  issue.  Columbia  Land,  etc., 
Co.  V,  Tinsley,  (Ky.  1900)  60  S.  W. 
Rep.  10. 

Motive.  —  In  trespass  qwxre  clausum 
fregii  evidence  going  to  show  the  mo- 
tive of  the  defendant  in  going  to  the 
plaint! fTs  house  is  admissible  under  the 


general  issue.  Carter  v.  Bedorth'a,  124 
Mich.  548. 

When  Exemplary  Damagei  Hot  Claimed, 
—  Refusal  of  the  court  to  admit  evi- 
dence in  mitigation  of  damages  is  not 
error  when  no  exemplary  damages  were 
claimed,  and  the  inatrttctiona  confined 
the  jury  to  compensatory  damages, 
since  compensatory  damages  cannot  be 
mitigated.  Mecartney  v.  Smith,  10 
Kan.  App.  580,  62  Pac.  Rep.  540. 

S34.  1.  Jaatiileation  nnder  a  Pnhlie 
8totnte(the  Greater  New  York  charter) 
is  permissible  without  specially  plead- 
ing the  statute.  Edwarda  v.  Law,  63 
N.  Y.  App.  Div.  451. 

In  Mitlgatien  of  Damagea.  —  If  a  de- 
fendant acted  under  a  supposed,  though 
invalid  authority,  this  fact  ia  admissi- 
ble under  the  plea  of  not  guijty,  but 
only  for  the  purpose  of  mitigating  or 
preventing  exemplary  damages,  and  not 
in  justification.  Barrett  v.  Mobile,  129 
Ala.  179;  Montgomery  Water  Power  Co. 
V.  Chapman,  (C.  C.  A.)  126  Fed.  Rep.  68. 

8.  New  Windsor  v,  Stocksdale,  95 
Md.   196. 

S3ft*  I.  Louisville,  etc.,  R.  Co.  v. 
Hall,   131  Ala.   x6i. 

2.  Louisville,  etc.,  R.  Co.  v.  Hall,  131 
Ala.  161 ;  New  Windaor  v.  Stocksdale, 
95  Md.  196. 

3.  In  Bhode  Island  the  question  of 
title  in  trespass  quare  clansum  is  put 
in  issue  only  by  setting  up  title  in  the 
defendant.  Sayles  v.  Mitchell,  2a  R. 
I.  238;   Schaeffer  v.  Brown,  23   R.  I. 

364. 

836.  1.  Smith  v.  Edelstein,  92  111. 
App.  38. 

Title  in  Third  Penon.  —  See  Covington 
V.  Simpson,  3  Penn.  (Del.)  269. 

937.    2.    Covington    v.    Simpson,    3 
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838. 

8S9. 

840. 

841. 

846. 
-{I)  In 

859. 

853. 
note  4. 

859. 

869. 
863. 


ZUutntioat.  —  See  notes  2,  7. 
(2)  Liberutn  Tenenunium.  —  See  note  i. 
BfBMt  of  PlMdlBf  Libtnui  TtDMBntam.  —  See  note  $• 
See  note  i. 

Requisites  and  Sufficiency  of  Plea  or  Notice 


c. 


General —  Xatttr  8Ut«d  in  AggntTatioiu  —  See  note  2. 

5.  Joint  and  Several  Pleai.  —  See  note  i. 

Vm.  BiPLiCATiov    OB    RSPLT  — 1.  In  OeneraL  — See 


X.  Amivdmivti.  —  See  note  3. 
Xn  IVBTBircTiovs  —  1.  In  OeneraL 

Whtro  Aetion  It  Against  Joint  Trotpaiitn.  - 
Ai  to  Deaofot.  —  See  notes  I,  2. 


-  See  note  5, 
See  note  i. 


Penn.  (Del.)  269;  Thomas  v.  Morgan, 
96  111.  App.  629;  Hudson  v.  Miller,  97 
111.  App.  74;  Giffin  V,  Martel,  (Vt.  1904) 
58  Atl.  Rep.  788. 

838.  2.  Barrett  v.  Mobile.  129  Ala. 
179;  Mecartney  v.  Smith,  10  Kan.  App. 
580. 

7.  Thomas  v,  Morgan,  96  111.  App. 
629;  Bellows  V.  Butler,  127  Mich.  100. 

839.  1.  Cox  V.  Barker,  81  Mo.  App. 
181. 

840.  6.  Wilbur  v.  Peckham,  22  R. 
I.  284 ;  Carpenter  v.  Logee,  24  R.  I.  383. 

Dofendant  Most  Prova  Titlo.  —  Under 
a  plea  of  liberutn  tenementum  the  plain- 
tiff is  entitled  to  recover  if  the  defend- 
ant fails  to  show  title  according  to  his 
plea.    Carpenter  v.  Logee,  24  R.  I.  383. 

841.  1.  Profile,  etc.,  Hotels  Co.  v, 
Bickford,  72  N.  H.  73. 


position  of  costs.     Covington  v.  Simp- 
son, 3  Penn.  (Del.)  269. 

6.  Instrnotions  Hot  Wamntod  by  Plead- 
ings or  Proo^  must  not  be  given.     Gus- 
dorff  V.  Duncan,  94  Md.  1 60 ;  Sayles  v, 
Mitchell,    22    R.    I.    238;    Haskins   r.  . 
Andrews,  (Wyo.  1904)  76  Pac.  Rep.  588. 

AMomiBf  Faets.  —  Lake  v,  Copeland, 
31  Tex.  Civ.  App.  358. 

Babmitting  Questions  of  Law  to  Jniy. 
—  Whitehouse  Cannel  Coal  Co.  v. 
Wells,  7^  S.  W.  Rep.  736,  25  Ky.  L. 
Rep.  60. 

laoonsistent  Instraotioiis  are  improper. 
Carter  v.  Fulgham,  134  Ala.  238. 

PosiassioB  in  Qnaro  Clansnm  ftegit 
is  a  question  of  fact  strictly  within  Ske 
province  of  the  jury.  New  Windsor 
V.  Stocksdale,  95  Md.  196. 

863.    1.  For  Ezamplsi   of  Impropw 


846.    8.   Johns  v.  Cumberland  Tele-    Instraotions  see  Coffman  v.  Burkhalter. 


phone,  etc.,  Co.,  80  S.  W.  Rep.  165,  25 
Ky.  L.  Rep.  2074. 

8ftSI.  1.  Agoney.  —  Where  a  joint 
trespass  is  charged,  it  is  not  a  sufficient 
answer  for  one  of  the  defendants  to  say 
that  he  acted  as  the  agent  of  the  other. 
Diamond  v.  Smith,  27  Tex.  Civ.  App.  558. 

8ft3«  4.  When  Vo  Boply  Voosssary. 
—  Under  the  code,  where  the  plaintiff 
alleges  that  he  was  the  owner  of  the 
land  in  question,  and  the  defendant 
denies  this  and  alleges  that  he  was  the 
owner,  there  is  an  affirmative  denial, 
and  no  reply  is  required.  Cravens  v, 
Despain,  79  S.  W.  Rep.  276,  25  Ky.  L. 
Rep.  2018;  Scaggs  v,  Poteet,  58  S.  W. 
Rep.  822,  22  Ky.  L.  Rep.  77s. 

869.  3.  A  Misdeseription  of  the  close 
upon  which  the  trespass  took  place  may 
be  cured  by  amendment.  Pollard  v. 
Barrows,  (Vt.  1904)  58  Atl.  Rep.  726. 


98  111.  App.  304;  Hoxsie  v,  Nodine,  (C 
C.  A.)  123  Fed.  Rep.  379. 

863.  1.  Charge  on  Faets.  —  A  charge 
which  lays  down  the  rules  by  which  the 
jury  must  be  governed  in  estimating  the 
damages  is  not  objectionable  as  a  charge 
on  the  facts.  Perry  v.  Jefferies,  61  S. 
Car.  292. 

Measure  of  Damages,  —  Where  there  is 
no  proof  of  any  permanent  injury  done 
to  the  land  or  freehold  by  the  trespass, 
the  difference  in  the  market  value  of 
the  land  before  and  after  the  trespass  is 
an  improper  admeasurement  of  dam- 
age, since  such  market  value  could  have 
been  affected  by  various  causes.  Ab- 
ercrombie  v.  Windham,  127  Ala.  179. 

Pnnitivo  Damages.  —  If  the  circnm- 
stances  be  such  as  may  entitle  the  plain- 
tiff to  punitive  damages,  it  is  the  duty 
of   the   court   to   submit   that   question 


Failnro  to  Allege  the  Amonnt  of  Damage     to  the  jury.    Medairy  v.  McAllister,  97 
i&  amendable  on  leave  without  the  im-     Md.  488. 
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864«    8.  Direeting  Verdict.  —  See  notes  i,  2. 

XTTT.  VlSDlCT  — 1.  In  General  —  ]>«t«nBiiiatiai  of  AU  iMMi. 

—  See  note  4. 
86jS,    See  note  i. 

868.  2.  Where  Trespass  Was  Joint— ^.  Joint  or  Several 
Assessment  of  Damages.  —  See  note  i. 

869.  XIV.  JUDOMIVT —  2.  Conformity  to  Pleadings  and  ProoC 

—  See  note  5. 

880.    XVI.  Cbim IVAL  Pbosecutiohs  FOB  Tbespabs  —  2.  Indict- 
ments, Informations,  and  Complaints  —  b.  Requisite  Allegations 

—  (2)  Statutory  Trespasses.  —  See  note  4. 
Sol.    See  note  i. 


863.  8.  Af  to  AiMiimont  of  Sqnal 
nomagM  Agoinot  Joint  Defenduits.  —  In 
an  action  against  several  defendants  an 
instruction  leaving  the  jury  to  infer  that 
if  it  finds  malice,  oppression,  or  gross 
negligence  on  the  part  of  any  one  of  the 
defendants  they  are  all  jointly  liable  in 
punitive  or  exemplary  damages  is  er- 
roneous. Hoxsie  V.  Nodine,  (C.  C.  A.) 
123  Fed.  Rep.  379. 

SM.  1.  Hays  v.  Ison,  7a  S.  W. 
R«P.  733i  24  Ky.  L.  Rep.  1947 ;  Hill- 
house  V.  Jennings,  60  S.  Car.  392. 

8.  Bellows  V.  Butler,   127  Mich.  100. 

Admittod  Facta  Insnftoiont  to  Mako 
^nottion  of  Law.  —  The  question  whether 
there  had  been  either  a  license  or  a 
dedication  is  properly  left  to  the  jury 
when  the  admitted  facts  are  insufficient 
to  make  it  a  matter  of  law.  Harris  v. 
Ansonia,  73  Conn.  359. 

4.  Hill  V,  McMahon,  81  N.  Y.  App. 
Div.   324. 

86ft.  1.  Finding  Against  Ploadingt 
and  Evidonoo.  —  Where  the  answer  ad- 
mits and  the  evidence  clearly  estab- 
lishes the  trespass,  a  denial  only  that 
it  was  knowingly  and  wilfully  com- 
mitted shows  that  the  trespass  was 
wrongful  and  tmlawful,  and  a  finding 
to  the  contrary  is  unsupported.  Wag- 
oner V,  Silva,  139  Cal.  S59* 

869.  1.  In  Goorgia,  by  Statnto,  the 
jury  may  return  a  verdict  in  favor  of  the 
plaintiff  for  separate  amounts  against 
the  different  defendants  in  actions  for 
trespass  to  property.  Hay  v,  Collins, 
118  Ga.  243. 

84i9.  5.  AmountoflULmaffes. —  In  an 
action  for  trespass  upon  land,  where 
an  entry  upon  the  land  without  the 
consent  of  the  plaintiff  is  proved,  the 
plaintiff  is  entitled  to  a  judgment  for 
nominal  damages  although  there  is  no 


evidence  of  damage.    Few  v.  Keller,  63 
S.  Car.  154. 

Jndgmont  Inooniiito&t  with  Itiolt  — 
A  judgment  awarding  damages  for  wood 
wrongfully  cut  and  also  restraining  the 
removal  of  such  wood  is  improper. 
Disbrow  v.  \Vestchester  Hardwood  Co., 
164  N.  Y.  415. 

S80«  4.  State  v.  Hooker,  (Ark. 
1904)  81  S.  W.  Rep.  231. 

BomoTini^  Proporty  from  Land.  —  Un- 
der the  Florida  statute  providing  for 
the  punishment  of  one  who  wilfully 
commits  a  trespass  by  carrying  away 
anything  which  is  parcel  of  the  realty, 
it  is  not  necessary  to  allege  that  the 
party  accused  "  severed  "  the  property 
taken  from  the  realty,  or  that  the  tres- 
pass was  committed  without  the  consent 
of  the  owner  of  the  land.  Long  v. 
State,  42  Fla.  509. 

881.  1.  ATormont  aa  to  Ownonhip. 
—  Where  the  property  upon  which  the 
trespass  was  committed  is  the  separate 
property  of  a  married  woman,  the  own- 
ership may  be  alleged  in  her  or  in  her 
husband.  Hames  v.  State,  (Tex.  Crim. 
1904)  81  S.  W.  Rep.  708. 

Alabama  —  Trospast  After  Warning.  — 
An  indictment  for  trespass  under  Crim. 
Code  Ala.  (1896),  S  5606,  is  fatally 
defective  if  it  fails  to  aver  that  the 
trespass  was  committed  within  six 
months  after  warning  given.  Musgrove 
V.  State,  139  Ala.  137. 

Variance.  —  An  indictment  charging 
entry  on  the  lands  of  the  prosecutor 
after  having  been  warned,  within  six 
months  preceding,  not  to  do  so,  is  not 
sustained  by  evidence  of  the  refusal  of 
the  defendant,  after  having  entered  on 
the  premises,  and  before  notice  or  warn- 
ing not  to  do  so,  to  leave  such  premises. 
Brunson  v.  State,  140  Ala.  201. 
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881. 

889. 


884. 


Gomplalat  or  AflldaTit.  —  See  note  2. 

WilfolnMs  of  Aet.  —  See  note  I . 

Vogatiyiag  EzooptioDi.  —  See  note  3. 

Doscriptlon  of  Sabjoct-mattar  of  Troopaai.  —  See  note  4. 

4.  Instructions.  —  See  notes  i,  2. 


8§I,  8.  Soicriptioa  of  Premisoo. —  An 
affidavit  charging  an  offense  of  trespass 
substantially  in  the  language  of  Crim. 
Code  Ala.  (1896),  8  5606,  is  not  sub- 
ject to  objection  for  lack  of  a  particular 
description  of  the  premises.  Holland 
V.  State,  139  Ala.  lao. 

Amondmenti.  —  In  prosecutions  begun 
by  affidavit,  amendments  to  the  affidavit 
may  properly  be  allowed.  Wright  v. 
State,  136  Ala.  139;  Holland  v.  State, 
139  Ala.  120. 

8§3.  1.  In  Oeorgla  it  is  not  neces- 
sary that  an  indictment  based  upon  3 
Code  Ga.  (1895),  9  219,  par.  3,  should 
allege  that  the  act  of  trespass  therein 
mentioned  was  "  wilfully  "  committed. 
Wilcher  t/.  State,  xi8  Ga.  196. 

S.  Compare   Haynie   v.   State,    (Tex. 


Grim.  1903)  75  S.  W.  Rep.  24,  oader 
the  Texas  statute  making  it  a  misde- 
meanor to  gather  pecan  nuts  from  en- 
closed lands  of  another  without  consent 

4.  Partieular  Betoription  Ho  Oroimd  of 
ComplaiBt.  —  The  fact  that  the  land  is 
described  with  more  particularity  than 
the  statute  requires  affords  to  the  de- 
fendant no  ground  of  complaint  State 
V.  Hooker,  (Ark.  1904)  81  S.  W.  Rep. 
231. 

984.  1.  Unneooiaary  Ingreditat.  — 
An  instruction  is  erroneous  when  it 
requires,  as  a  necessary  ingredient  of 
the  offense,  a  matter  not  found  in  the 
statute  creating  it.  Long  v.  State,  42 
Fla.  509. 

2.  See  Hateley  v.  State,  118  Ga.  79; 
Com.  V.  Quiggle,  19  Pa.  Super.  Ct  343. 


TRESPASSING,  VICIOUS,  AND  DIS- 
EASED ANIMALS. 

887.    I  CiTiL  EEMSDIE8  FOB  IvjiTRiES  BT  Abimals  —  1.  Form 
of  Action  —  *.  Animals  MANSUETiE  Natur^b  —  (i)  In  General. 

—  See  note  4. 

890,    5.  Declaration,  Petition,  or  Complaint  —  a.  In  General. 

—  See  note  3. 

894.    d.   Scienter  —  (2)   Animals   Mansuetce   Natura  — 

(e)  Sufldeney  of  Allegation.  —  See  note  6. 

897.     7.  Instructions  —  in  General.  —  See  note  i. 

899.     n.  IBDICTMEBTS,    IBFOBMATIOBS,   ABB   C0KPLAIBT8  —  In 

General.  —  See  notes  4,  6,  7. 


887.  4.  Dittrees  Damage  Feasant  — 
By  Statute,  —  Gofi  v,  Byers,  (Neb. 
1903)  96  N.  W.  Rep.  1037. 

Election  of  Remedies,  —  Where  the 
statute  provides  a  remedy  in  the  nature 
of  distress  and  also  a  remedy  by  way  of 
a  suit  for  a  penalty  a  party  must  elect 
which  form  of  action  he  will  pursue,  as 
he  is  not  permitted  to  recover  under 
both  forms  of  action.  Miller  v.  Hoff- 
man, (Mich.  1904)  97  N.  W.  Rep.  759. 

990.  3.  Meyers  v.  Menter,  63  Neb. 
427;  McCullough  V.  Colfax  County, 
(Neb.  1903)  95  N.  W.  Rep.  29;  Burch 
V.  Samples.  (Tex.  Civ.  App.  1903)  74 
S.  W.  Rep.  81. 


§94.  6.  Guenther  v,  Fohey,  a6  Ind. 
App.  93. 

897.  1.  Trumble  v,  Happy,  114 
Iowa  624. 

899.  4.  Gartrell  v.  State.  (Tex. 
Crim.  1901)  61   S.  W.  Rep.  487. 

6    U.    S.  V.    Slater,    123    Fed.    Rep. 

115. 

7.  In  Texas  an  information  will  lie 
against  an  owner  of  domestic  animals 
who  permits  them  to  run  at  large  con- 
trary to  law.  But  the  information  must 
allege  that  all  the  requirements  of  law 
essential  to  its  validity  have  been  com- 
plied with.  King  v.  State,  (Tex.  Crim. 
1903)  74  S.  W.  Rep.  773. 
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903.  L  Defihitiov  and  Natubs  of  Actiov.  —  See  note  6. 

903.  11.  JVBISDICTIOH  AND  Vsvus  —  1.  Jorifldiotion.  —  See 
note  2. 

906.  IV.  JoiHDEB  OF  Counts  and  Causes  of  Action  —  vi  tt 

Amis  and  Oaie.  —  See  note  2. 

914.  V.  Deglabation  ob  Cokplaint.  —  3.  Statement  of  Plain- 
tiff's Interest —  c.  Interest  Originating  from  Defendant's 
Obligation  —  (2)  Obligations  Originating  in  Contract  —  (b) 
Neooiiity  of  Fonnal  Statement.  —  See  note  I . 

91«(.  d.  Averment  and  Proof  —  (i)  In  General,  —  See 
note  5. 

917.  4.  Statement  of  Injury  —  ^.  Illegality  of  Act. — 
See  note  9. 

931.  VL  Plea  ob  Answeb  — 3.  Proof  under  Plea.  —  See 
notes  2,  3. 


903.  6.  Duross  v,  Hobson,  3  Penn. 
(Del.)  445. 

A  Count  Alleging  Direct  and  Wilfal 
Force  cannot  be  construed  as  a  count 
in  case.  Smith  v,  Rhode  Island  Co., 
(R.  I.  1904)  57  Atl.  Rep.  1056. 

903.  2.  Duross  v,  Hobson,  3  Penn. 
(Del.)  445 ;  Gingrich  v.  Sheaflfer,  16 
Pa.  Super.  Ct.  299,  18  Lane.  L.  Rev.  153. 

906.  2.  Smith  v.  Rhode  Island  Co., 
(R.  I.  1904)  57  Atl.  Rep.  1056. 

914.  I.  Newton  v.  Brook,  134  Ala. 
269,  citing  21   En  CYC.  of  Pl.  and  Pr. 

913,  914. 

915.  5.  Allegation  of  PoBsesuon  by 
Wife  —  Proof  of  Foesession  by  Hnsband.  — 
Where  the  declaration  alleges  that  the 
realty  is  in  possession  of  the  wife,  and 
the  proof  shows  the  husband  to  be  in 


possession,  there  is  a  fatal  variance. 
Chorman  v.  Queen  Anne's  R.  Co.,  3 
Penn.  (Del.)  417. 

917.  9.  Pickens  v.  Coal  River 
Boom,  etc.,  Co.,  51  W.  Va.,  447,  quoting 
21  En  CYC.  OF  Pl.  and  Pr.  917. 

931.  2.  Thornton  v.  D wight  Mfg. 
Co.,  137  Ala.  211. 

3.  Wetherell  v.  Chicago  City  R.  Co., 
104  111.  App.  357 ;  Gadonnex  r.  New 
Orleans  R.  Co.,  128  Fed.  Rep.  805,  both 
cases  citing  21  Encyc.  of  Pl.  and  Pr. 
921. 

Title.  —  In  trespass  on  the  case  for 
obstructing  a  right  of  way,  the  defend- 
ant wishing  to  defend  on  the  ground 
of  title  in  himself  must  specially  plead  it, 
and  the  general  issue  alone  is  not  suffi- 
cient.   Schaeffer  v.  Brown,  23  R.  I.  364. 
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•98.    7.  Paxtixs— 1.  Plaintifi  — /I.  Real  Parties  in  In. 

TEREST.  —  See  note  5. 

9SO.    8.  Defendutt  —  c.  Joinder  of  Defendants.  —  See 
note  6. 

9S4.    TL  DboIiABATIOV,  Pstitiov,  ob  Cokplaivt— 4.  Deierip- 
tion  of  Land  —  b.  Averment  and  Proof.  —  See  note  i. 

6.  Intereit  of  Plaintiflb  —  a.  In  General.  —  See  note  5. 
c.  Sufficiency  of  Allegation.—  See  note  4. 

SUtMMiit  of  FMtt  Whin  Titto  b  Bet  Out  —  See  note  5. 


M8.    6.  Ubot  of  Oooth  of  FlidntUT. 

—  Where,  pending  the  action,  the  plain- 
tiff dies,  leaving  all  his  property  to  his 
wife,  she  may  prosecute  the  action  in 
her  own  name,  where  there  are  no  heirs, 
no  executor  is  named,  and  there  is  no 
necessity  for  an  administrator.  Yar- 
brough  V.  De  Martin,  j8  Tex.  Civ.  App. 
276, 


contains  an  additional  description  which 
does  not  tend  to  vary  that  stated  in 
the  instruments  of  title  offered  by  the 
plaintiff  does  not  cause  a  variance. 
Frazier  v.  Waco  Bldg.  Assoc.,  25  Tex. 
Civ.  App.  476. 

5.  In  an  Action  Against  Unknown  Hslri 
the  petition  should  set  forth  the  title  of 
the  complainant,  as  well  as  the  claim 


•M.    6.  Whon  Landlord  It  Jsoewary  of  the  defendant,  if  known.     Cates  v. 

Party.  —  Hart  v,  Meredith,  27  Tex.  Civ.  Unknown  Heirs,  25  Tex.  Civ.  App.  454. 

App.  271.  Whon  Failure  to  Allege  Title  Harmless. 

Hein   or    Legal    Bepreeontatiyee  Hot  — The   contention   that   the   plaintiff's 

JiOMeiTT  Partiet.  —  Where,  in  an  action  petition  failed  to  show  that  he  had  title 
against  hi 


against  husband  and  wife,  the  wife  dies 
pending  suit,  the  plaintiffs  may  prose- 
cute their  suit  against  the  husbajid  to 
judgment  without  making  the  heirs  or 
legal  representatives  of  the  wife  par- 
ties. Bonner  v.  Ogilvie,  24  Tex.  Civ. 
App.  237. 

Mimiioal  as  to  Unaeoeiiary  Parties.  — 
Where  judgment  has  been  rendered 
against  certain  minors  who  are  not 
necessary  defendants,  the  suit  as  to 
them  may  be  dismissed  without  preju- 
dice. Butner  v.  Norwood,  (Tex.  Civ. 
App.  1904)  81  S.  W.  Rep.  78. 

934.  1.  Yarianee  Vot  Saffleient  to 
Xxelnde  Svidenee. — Partial  discrepancies 
between  the  descriptions  of  the  land  as 
set  out  in  the  petition  and  as  given  in 
the  deeds  offered  in  evidence  do  not 
raise  a  question  of  variance,  but  only 
a  question  of  identity.  Fischer  v.  Gid- 
dings,  (Tex.  Civ.  App.  1903)  74  S.  W. 
Rep.  85. 

Additional  Deseription.  —  The  fact  that 
the    description    given    m   the   petition 


to  the  land  will  be  overruled  where  the 
uncontroverted  testimony  shows  that 
the  plaintiff  was  entitled  to  recover  the 
land,  and  no  other  judgment  could  prop- 
erly have  been  rendered.  Willoughby 
V.  Long,  (Tex.  Civ.  App.  1902)  69  S.  W. 
Rep.  646. 

93ft.  4.  Molino  v,  Benavides,  (Tex. 
Civ.  App.  1900)  60  S.  W.  Rep.  260, 
writ  of  error  denied  94  Tex.  413 ;  Wade 
v.  Boyd,  24  Tex.  Civ.  App.  492. 

▼ailaaoe.  —  Under  an  allegation  of 
joint  ownership,  evidence  may  be  ad- 
mitted to  show  that  the  title  is  in  one 
only,  and  judgment  may  be  rendered 
for  such  one.  Anderson  v,  Anderson. 
95  Tex.  367 ;  Anderson  v.  Anderson, 
(Tex.  Civ.  App.  1902)  68  S.  W.  Rep. 
297. 

A  lease  is  admissible  under  an  alle- 
gation of  a  fee-simple  title.  Stokes  v. 
Riley,  29  Tex.  Civ.  App.  373. 

0.  Antieipating  Defense.  —  Where  the 
plaintiff  pleads  title  by  limitation,  it  is 
not  necessary  for  him  to  anticipate  and 
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936.     6.  Possession  of  PlaintilC  —  See  note  4. 

9S8.    vn.  Plea  ob  Avbwsb  —  1.  In  OeneraL  —  See  note  i. 

2.  Claims  for  Improvements.  —  See  note  3. 

3.  Snffioienoy  of  Special  Pleas.  —  See  note  i. 

4.  Disclaimer.  —  See  note  3. 
6.  Admission  by  Plea.  —  See  note  2. 
8.  Averment  and  Proof — a.    Under  Plea  of  Not 

—  See  notes  i,  2. 

b.  Under  Special  Pleas.  —  See  note  3. 
94a.    Vm.  Beplt.  —  See  note  2. 

IX.  Abstbact  of  Title.  —  See  note  3. 


939. 

940. 
941. 

Guilty. 


prove  affirmatively,  in  support  of  such 
title,  that  there  was  no  disability  on  the 
part  of  the  holders  of  an  outstanding 
title.    Travis  v.  Hall,  27  Tex.  Civ.  App. 

95. 

936.  4.  Variance.  —  There  is  no 
variance  between  an  allegation  that  the 
plaintiff  had  been  in  possession  "  more 
than  ten  years  next  before  the  filing  of 
the  suit "  and  evidence  that  he  had 
been  out  of  possession  for  several  years 
next  preceding  the  filing  of  the  suit, 


the  defendants  set  up  by  metes  and 
bounds  the  tracts  respectively  claimed 
by  each,  and  pray  judgment  therefor, 
this  in  effect  is  a  disclaimer  as  to  the 
balance  of  the  land.  Stipe  v.  Shirley, 
(Tex.  Civ.  App.  1903)  76  S.  W.  Rep. 
307. 

940.  8.   Morrow    v,    Fleming,    29 
Tex.  Civ.  App.  547. 

941.  1.   Bracken    v.     Bounds,     96 
Tex.  200. 

The  WoM  '<  Defondaat'i "  in  the  Oris- 


but  that  the  ten  years'  limitation  had  Inal  Text  10  a  misprint  for  "  plaintiff's?' 

been  completed  before  he  lost  posses-  — [Ed. 

sion.    Travis  v.  Hall,  27  Tex.  Civ.  App.  8.  A   Changa   of   the    Bonndary  Idne 

95.  through  avulsion  may  be  shown  under 

93§.    1.  Only  the  Title  and  Bight  of  a  plea  of  not  guilty.    Rodriguez  v.  Her- 

Pofseraion    are  put  in  issue  by  a  plea  of  nandez,  (Tex.  Civ.  App.  1904)  79  S.  W. 


not  guilty.  Central  City  Trust  Co.  v. 
Waco  Bldg.  Assoc,  95  Tex.  48. 

If  the  Plea  of  Vot  Guilty  Fails,  or  is 
overthrown,  the  defendant  may  then 
fall  back  upon  his  defense  of  title  by 
limitation  or  conveyance.  Morrow  v, 
Fleming,  29  Tex.  Civ.  App.  547. 

Effeet  of  Failure  to  Answer.  —  A  failure 
to  answer  establishes  the  plaintiffs 
right  to  recover,  but  leaves  the  question 
of  amount  of  damages  open,  to  be  fixed 
by  the  proof.  Texas  Land,  etc.,  Co.  v. 
Nations,  (Tex.  Civ.  App.  1901)  63  S. 
W.  Rep.  915. 

S.  Effect  of  Plea.  —  A  plea  setting  up 
improvements  in  £^ood  faith,  in  which, 
as  an  efvidence  of  such  faith,  the  de- 
fendant alleges  as  facts  the  deeds  under 
which  he  claims,  will  not  deprive  him 
of  taking  advantage  of  the  defense  of 
an  outstanding  title.  Buckner  v.  Van- 
cleave,  (Tex.  Civ.  App.  1904)  78  S.  W. 

Rep.  541- 

9^9.  1.  A  Plea  of  Limitation  is  in- 
sufficient if  it  does  not  describe  the 
land  claimed.  Giddings  v,  Fischer, 
(Tex.  1903)  77  S.  W.  Rep.  209. 

8.  Plea  ia  Effeet  Diidaimer.  —  Where 


Rep.  343. 

8.  Eddy  v.  Bosley,  (Tex.  Civ.  App. 
1903)  78  S.  W.  Rep.  565;  Tiemann  v. 
Cobb,  (Tex.  Civ.  App.  1904)  80  S.  W. 
Rep.  250. 

Jutifieation  under  Condemnation  Pro- 
oeedinga.  —  Where  a  defendant  county 
attempts  to  justify  its  entry  and  claim 
under  condemnation  proceedings,  evi- 
dence on  the  question  of  service  of  the 
required  notice  is  admissible  without 
special  pleadings.  Bowie  County  v. 
Powell,  (Tex.  Civ.  App.  1901)  66  S.  W. 
Rep.  237. 

949.  8.  Fields  v.  Rye,  24  Tex.  Gv. 
App.  272. 

8.  A  Leaae  Vot  Indnded  in  the  ab- 
stract of  title  filed  by  the  plaintiff  is 
not  admissible  in  evidence.  Hayes  v. 
Groesbeck,  (Tex.  Civ.  App.  1902)  69  S. 
W.  Rep.  237. 

Yarianoe.  —  Where  an  abstract  of 
title  referred  to  a  certified  copy  of  an 
execution,  while  the  instrument  read  in 
evidence  was  a  certified  copy  of  an 
alias  execution,  it  was  held  that  there 
was  no  variance.  Frazier  v.  Waco 
Bldg.  Assoc,  25  Tex.  Civ.  App.  476, 
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943.    Zn    IV8TBUCTI0V8  —  1.   Aeqnintei  of  Charge  — tf.  In 

General.  —  See  note  5. 

945.  3.  Improper  Initructione.  —  See  notes  3,  6. 

946.  4.  Directing  Verdict.  —  See  note  i. 

947.  XIIL  Verdict  ob  FiNDnres  —  5.  Damages.  —  See  note  3. 

948.  XIV.  JUDOXENT  --  1.  In  General.  —  See  notes  4,  5. 

949.  2.  Determination  of  and  Conformity  with  iBsuet  —  Panons 
Vet  in  Court.  —  See  note  2. 

951 .     XVI,  CO8T8  —  In  aen«na.  —  See  note  3. 
9S3.     Where  Defendant   Does  Not  Enter  DiioUimer  until  After  He  Has 
Anfwered.  —  See  note  4. 


943.    6.    Qneetion    of    Boundary.  — 

Where  the  pleadings  and  evidence  de- 
veloped no  other  issue  than  of  boundary, 
that  issue,  being  the  only  one  to  de- 
termine, was  properly  submitted  to  the 
jury.  Donley  v.  Coleman,  (Tex.  Civ. 
App.  1901)  62  S.  W.  Rep.  yy. 

945.  8.  Jones  v,  Wright,  (Tex.  Civ. 
App.  1904)  81  S.  W.  Rep.  569, 

e.  Texas  Tram,  etc.,  Co.  v.  Gwin,  29 
Tex.  Civ.  App.  2,  10. 

946.  1.  Henry  v.  McNew,  29  Tex. 
Civ.  App.  288. 

947.  a*  8et-oirofDamaget.  — Where 
the  jury  does  not  find  anything  for 
improvements  or  for  rental  value  and 
damages,  and  it  is  shown  that  the  value 
of  the  rents  and  damages  is  the  same 
as  the  value  of  the  improvements,  it 
may  be  inferred  that  the  jury  set  off 
one  against  the  other.  O'Mahoney  u, 
Flanagan,  (Tex.  Civ.  App.  1904)  78  S. 
W.Rep.  245. 

94§.  4.  Smithers  v.  Smith.  (Tex. 
Civ.  App.  1904)  80  S.  W.  Rep.  646. 

5.  Weinert  v.  Simang,  29  Tex.  Civ. 
App.  435. 


Where  the  Defendant  Inetitntee  a  GroN- 
aotion,  the  mere  fact  that  judgment  is 
rendered  against  the  defendant  on  such 
cross-action  does  not  entitle  the  plain- 
tiff to  judgment,  since  he  can  recover 
only  on  the  strength  of  his  own  title. 
Secord  v.  Eller,  (Tex.  Civ.  App.  1901) 
63  S.  W.  Rep.  933. 

949.  2.  Coreth  v.  McNatt,  (Tex. 
Civ.  App.  1903)  77  S.  W.  Rep.  33; 
Dallas  Oil,  etc.,  Co.  v.  Portwood,  (Tex. 
Civ.  App.  1902)  68  S.  W.  Rep.  1017. 

The  Plroper  Fractioe  where  the  plaintiff 
fails  to  appear  and  prosecute  his  suit, 
and  no  affirmative  relief  is  asked  by  the 
defendant,  is  to  dismiss  the  suit  for 
want  of  prosecution;  and  it  is  error  to 
render  judgment  for  the  defendant  and 
devest  title  out  of  the  plaintiff.  Hill 
V.  Friday,  (Tex.  Civ.  App.  1902)  70  S. 
W.  Rep.  567. 

951.  8.  Wade  v.  Boyd,  24  Tex. 
Civ.  App.  492;  Rountree  v.  Haynes, 
(Tex.  Civ.  App.   1903)   73  S.  W.  Rep. 

435- 

959.  4.  Barnes  v.  Lightfoot,  26 
Tex.  Civ.  App.  1x3. 
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056.    L  DsFinTiov  ahd  Pvbpose.  —  See  note  i. 

OtS7,     Whtn  Tarminstod.  —  See  note  I. 

958.  IL  Time  of  Trial  —  2.  Discharge  for  Failure  to  Bring  to 
Trial  Within  Prescribed  Time.  —  See  notes  2,  3. 

3.  Setting  Day  for  Trial.  —  See  note  4. 

959.  III.  Place  of  Tbial.  —  1.  In  General  —  See  note  5. 

960.  2.  House  or  Boom  in  Which  Trial  Held.  —  See  notes  i,  4. 
See  also  Terms  and  Sessions  of  Court. 

969.    IV.  HoTiCE  OF  Teial  —  2.  Heoesiity  for  Hotice  —  a.  In 
General.  —  See  note  2. 

963.     S.  Hew  Notice  of  Trial  —  Where  Amended  Pleadingi  Berred.  — 

See  note  2. 


M6.  1.  Gibbs  v.  Gibbs,  26  Utah 
382,  quoting  21  Encyc.  of  Pl,  and  Pr. 

9S6. 

Btatutoiry  DeflaiUon  —  Iowa.  —  Code 
Iowa  (1897),  S  3649,  defines  a  trial  as 
"  the  judicial  examination  of  the  issues 
of  an  action,  whether  they  be  issues 
of  law  or  of  fact."  Bevering  v.  Smith, 
121   Iowa  607. 

Initmetioxie  er  Information  Given  to 
Jury. —  Bailey  v.  Com.,  24  Ky.  L.  Rep. 
1419,  71  S.  W.  Rep.  633. 

View  by  Jury.  —  State  v.  Mortensen, 
26  Utah  312. 

Ordering  Jorori  Bnmmoned.  —  The  is- 
suing of  an  order  to  the  clerk  to  have 
the  sheriff  summon  the  jurors  is  not 
a  part  of  the  trial  whereat  the  defend- 
ant in  a  criminal  trial  is  entitled  to  be 
present.     Milton  v.  State,  134  Ala.  42. 

957.  1.  See  Bevering  v.  Smith,  121 
Iowa  607,  citing  21  Encyc.  of  Pl.  and 

Pr.  957. 

95§.  8.  Rouee  v.  State,  44  Fla.  148 ; 
Weimer  v.  People,  186  111.  503;  Basch- 
leben  v.  People,  188  111.  261 ;  State  v, 
Soper,  118  Iowa  i ;  State  v.  Poyner,  134 
N.  Car.  609;  Johnson  v.  State,  (Tex. 
Crim.  190 1 )  6s  S.  W.  Rep.  522;  Ex  p. 
Whitney,  (Tex.  Crim.  1901)  60  S.  W. 
Rep.  962. 

Delay  Oeoaiioned  by  a  Kletrlal  and  Con- 
tinnanoe  is  not  ground  for  a  dismissal 
of  the  complaint.  People  v.  Chad  wick, 
143  Cal.  X16. 

Delay  at  the  Defendant'!  Seqneet  can- 
not be  made  a  ground  for  dismissal. 
People  V,  Bene,  130  Cal.  159;  State  v. 
hmon,  12  N.  Dak.  474. 


8.  People  V.  Gray,  137  Cal.  267; 
Guthmann  v.  People,  203  111.  260 ;  State 
V,  Barrett,  5  Ohio  Dec.  581,  7  Ohio  N. 
P.  606. 

Oomputation  of  Termt.  —  The  term  at 
which  the  accused  is  indicted  is  not 
included  in  computing  the  three  terms 
within  which,  by  statute  in  Missouri, 
the  accused  must  be  brought  to  trial 
after  the  finding  of  the  indictment^ 
State  V,  Riddle,  179  Mo.  287. 

Special  terms  are  not  to  be  noticed 
in  the  computation  of  the  number  of 
terms.    Stripland  v.  State,  115  Ga.  578. 

What  Beoord  Xof t  Show.  —  Where  a 
statute  provides  for  the  discharge  of 
the  defendant  in  a  felony  case  it  must 
appear  by  the  record  that  the  ntunber 
of  terms  specified  in  the  statute  have 
elapsed  without  a  trial  since  the  ac- 
cused was  taken  into  custody.  State 
V.  Kellison,  (W.  Va.  1904)  47  S.  £. 
Rep.  166. 

4.  Hall  V.  State,  130  Ala.  45;  People 
V.  Moran,  144  Cal.  48;  Freeman  v. 
State,  (Miss.  1901)  29  So.  Rep.  75. 

959.  6.  Johnston  v.  Hunter,  50  W. 
Va.  52. 

900.  1.  Temporary  Court  Eonee. — 
Cook  V.  State,  X19  Ga.  xo8. 

4.  Humphrey  v.  Humphrey,  (Neb. 
1902)  91  N.  W.  Rep.  856. 

963.  2.  Roberts  v.  Schaf,  76  N.  Y. 
App.   Div.  433- 

963.  2.  Woollett  v.  Seamen's  Sav. 
Bank,  (Supm.  Ct.  Tr.  T.)  36  Misc.  (N. 
Y.)  494;  Miller  v.  Mestaniz,  (Supm. 
Ct.  App.  T.)  84  N.  Y.  Supp.  503.  Con- 
tra by  statute  in  South  Dakota,  J.  I. 
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964.  V«w  Vtfdoe  of  Trial  Vot  VMMnry  whan  Vew  MaI  Ordini  « 
AppoaL  —  See  note  3. 

965.  4.  Form    and    Seqniiitet   cf  Votioe  —  /.   Waiver  of 

Irregularity  by  Retention  of  Notice.  —  See  note  5. 

966.  6.  Service  of  Hotioe  —  a.  Who  May  Serve  —  svyIm  Vj 

Xitbtr  Paity.  —  See  notes  4,  5. 

967.  b.  Time  of  Service  —  itatutory  Proiiiionf.  —  See  note  4, 

Shorttnlng  Statutory  Timo.  —  See  note  6. 
969.     VL  PVBLICITT  OF  Trial  —  in  Gonoral.  —  See  note  2. 

OonitmetioB  of  ProriiioB  GnarantMing  Pnblio  TriaL —  See  note  3. 

97 1 .    VU  Paesekcb  of  P abtiss  at  Tbial  —  1.  In  Civil  Caiei. 

—  See  notes  I,  2. 

2.  In  Criminal  Cases  —  a.  Constitutional  Right  of 
Accused.  —  See  note  3. 

b.  Presence  of  Accused  to  Appear  from  Record 

—  la  GonoraL  —  See  note  4. 
973.    See  note  i. 

Vooowlty  for   AArmatiTO  Showing  of  Proioaoo  in  Booord.  —  See 
notes  2,  3. 

Case  Threshing  Mach.  Co.  v.  Eichinger,  OW.    9.   State  v.  Dreany,   65  Kan. 

15  S.  Dak.  530.  293. 

964.    S.  Chango  from  Spooial  Term  to  8.  See  People  v.  Wyatt,  (Supm.  Ct 

Trial  Term.  —  Where  the  court  has  is-  Gen.  T.)   39  Misc.  (N.  Y.)  456,  order 

sued  an  order  directing  the  trial  of  the  reversed  81  N.  Y.  App.  Div.  51. 

issues  in  a  cause,  noticed  for  trial  on  An  Order  of  the  Conrt  Ezdadin^  Wit- 

the  special-term   calendar,  at  the  trial  neeiei  except  when  they  are  testifying 

term,  a  new  notice  of  trial  is  not  neces-  does  not  infringe  the  accused's  right  to 

tary.     Southack  v.  Central   Trust  Co.,  a  public  trial.    State  v.  Worthen,  (Iowa 

62  N.  Y.  App.  Div.  260.  1904)    100  N.  W.  Rep.  330. 

905.    6.    See  Cerussite  Min.  Co.  v.  971.     1.  Adolf!  v,  Irby,   110  Tenn. 

Anderson,    (Colo.   App.    1903)    75   Pac.  22a. 

Rep.  158.  S.  Compare  Meckes  v.  Pocono  Moun- 

966«    4.  Montgomery  v.  Daniell,  91  tain  Water  Supply  Co.,  203  Pa.  St.  13; 

N.  Y.  App.  Div.  18.  Ellis  v,  Mabry.  25  Tex.  Civ.  App.  164. 

Person  Beproienting  Oppoeite  Party.  —  8.  Abeenoe  When  Motion  for  Hew  Trial 

Notice  of  trial  under  Rule  5  of  the  IIM-  Preeented.  —  The  accused  is  not  preju- 

nois  Superior  Court  must  be  served  by  diced  in  his  rights  so  as  to  be  entitled 

a  person  in  the  employ  of  or  represent-  to   a   reversal   of   a  judgment   against 

ing  the  counsel  of  the  opposite  party,  him  by  being  absent  when  a  motion  for 

Leslie  v.  Reed,  107  111.  App.  248.  a    new    trial    was   presented    where   it 

6.  Where  the  PlaintUfHas  Served  Hotioe  was  shown  that  he  was  present  at  the 
of  trial  for  a  certain  term  in  New  York  argument  and  overruling  of  the  motion, 
county  and  filed  a  note  of  issue  as  pro-  Morris  v.  State,  43  Tex.  Crim.  289. 
rided  by  statute,  the  defendants,  not  4.  Bassett  r.  State,  44  Fla.  12;  Hub- 
having  served  a  notice  for  that  term,  bard  v.  People,  197  111.  15;  Territory  v. 
cannot  thereupon  serve  a  notice  for  the  Herrera,  (N.  Mex.  1901)  66  Pac.  Repw 
succeeding  term  and  make  a  valid  claim  523 ;  Com.  v,  Gabor,  209  Pa.  St.  201 ; 
for  preference.  Montgomery  v.  Daniell,  Gilligan  v.  Com.,  99  Va.  8x6,  3  Va.  Sup. 
91  N.  Y.  App.  Div.  18.  Ct.  77;  Kraimer  r.  State,  117  Wis.  350. 

967.    4.    See   Roberts  v.    Schaf,   7^  979.     1.    Kraimer  v.  State,  117  Wis. 

N.  Y.  App.  Div.  433 ;  Lederer  v,  Adler,  350. 

(Supm.  Ct.  App.  T.)  44  Misc.  (N.  Y.)  2.   Hubbard   v.    People.    197    111.    is; 

ai7.  Kraimer  v.  State,  117  Wis.  350. 

6.  Roberts  v.  Schaf,  76  N.  Y.  App.  EflPeet  of  Ominion  —  How  Correeted.  — 

Div.  433.  Where   the   record  did  not  show  that 
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97S«     InfimnM  from  BMord  fhftt  Prifonw  Wm  Prewnt.  —  See  note  4. 

975.  See  note  i. 

vni.  Statsmivt  bt  AocxrsiD  TO  JuBT.  —  See  note  2. 

974.  IX.  Bights  ANB  DVTISB  of  ATTOBITITS  —  Blghti  and  OUiga- 
tioni  M  OfllMn  of  Court.  —  See  notes  I,  2,  3. 

979.  X.  Duties  abb  Powebs  of  Covbt  —  1.  OeBeral  Boles  m 
to  Control  of  Court  over  Conduct  of  Trial  —  Biiorotlon  in  Condnot  of  Trial. 
—  See  note  4. 

976.  See  note  i.    See  also  Appeals. 


the  accused  was  present  when  the  ver- 
dict was  received  it  was  held  that  he 
was  not  thereby  entitled  to  a  discharge, 
but  that  the  error  was  correctible  by 
an  order  for  a  new  trial,  the  court  not 
being  obliged  to  await  a  reversal  of  the 
conviction  on  writ  of  error.  Com.  v, 
Gabor,  209  Pa.  St.  20  x. 

979.  8.  Walker  v.  State,  116  Ga. 
537;  Hubbard  v.  People,  197  111.  15; 
Kraimer  v.  State,  117  Wis.  350. 

4.  Bassett  v.  State,  44  Fla.  12;  Gilli' 
gan  V,  Com.,  99  Va.  816,  3  Va.  Sup.  Ct. 
77  \  State  V,  Howard,  33  Wash.  250. 

Prosonoo  in  Person  Kay  Bo  Proinmod 
where  the  record  states  that  the  de- 
fendant was  present  but  does  not  say 
whether  personally  or  by  attorney. 
State  V.  Newman,  49  W.  Va.  724. 

Proinmption  ftwok  Prosonoo  at  Oponing, 
—  Where  the  record  shows  that  the 
accused  was  present  at  the  opening  of 
the  trial  it  will  be  presumed  that  he 
was  present  during  the  entire  trial. 
State  V.  Cbstello,  29  Wash.  366. 

9T3.    1.  Proinmption  Whoro   Botwrd 


35  So.  Rep.  1 8s;  Fuqua  v.  Com.,  (Ky. 
1904)  81  S.  W.  Rep.  923 ;  State  v.  King, 
88  Minn.  175. 

Urging  Oroator  Hasto  in  Trial.  —  The 
judge  being  desirous  of  catching  a  cer- 
tain train  allowed  fifteen  minutes  on 
each  side  in  which  to  sum  up,  informed 
the  jury  that  there  was  but  a  single 
question  involved,  and  said :  **  Take 
this  case,  and  see  how  quick  you  can 
decide  it.  Decide  it  honestly  and  right 
and  give  all  the  parties  full  considera- 
tion." On  the  ground  that  the  case  did 
not  receive  the  consideration  which  the 
litigants  were  entitled  to  receive,  a  new 
trial  was  granted.  Warren  v.  Rogers, 
66  N.  Y.  App.  Div*  252. 

976.  1.  Alabama, — Kroell  v.  State, 
139  Ala.  I. 

Arisona.  —  Elias  v.  Territory,  (Ariz. 
1904)  76  Pac.  Rep.  605. 

California,  —  NicoU  v,  Weldon,  130 
Cal.  666. 

Colorado,  —  Woods  v.  Chellew,  15 
Colo.  App.  368. 

Connecticut,  —  Hennessy    v,    Metro- 


Vailf   to  Show  Prosonoo  of  Aoouod.  —    politan  L.  Ins.  Co.,  74  Conn.  699* 


Griffin  V,  State,  109  Tenn.  17. 

9.  People  V.  Rodriguez,  134  Cal.  140. 

In  Ooorgia  and  Florida.  —  Knox  v. 
State,  112  Ga.  373;  Barnes  v.  State,  113 
Ga.  716;  Dixon  v.  State,  xi6  Ga.  186. 

974.  1.   Morrison  v.  Snow,  26  Utah 

247. 

S.  In  re  Voss,  11  N.  Dak.  540;  Mor- 
rison V,  Snow,  26  Utah  247. 

8.  Poole  V.  State,  (Tex.  Crim.  1903) 
76  S.  W.  Rep.  565. 

975.  4.  Ordor  of  Introdneing  Bvi- 
donoo.  —  State  v,  Sheppard,  49  w.  Va. 
582. 

Timo  to  Proparo  for  Trial.  —  People  v, 
Owens,  132  Cal.  469;  Simmons  v.  State, 
116  Ga.  583.  See  also  McArver  v. 
State,  114  Ga.  514,  wherein  there  was 
held  to  have  been  an  abuse  of  discre- 
tion. 

Bzamination  of  Witneisos  —  Jndioial 
Bliorotion.—  Fields  v.  State,  (Fla.  1903) 


District  of  Columbia.  —  Horton  v,  U. 
S.,  15  App.  Cas.  (D.  C.)  310. 

Florida,  —  Richardson  v,  Klttlewell, 
(Fla.  1903)  33  So.  Rep.  984. 

Georgia,  —  Pritchett  v.  State,  112  Ga. 

195. 
Idaho,  —  State  v.  Rice,  7  Idaho  762. 
Illinois,  —  In    re    Wincox,    186    111. 

445. 

Indiana,  —  Buckeye  Mfg.  Co.  v.  Wool- 
ley  Foundry,  etc..  Works,  26  Ind. 
App.  7. 

Iowa,  —  Oxtoby  v,  Henley,  112  Iowa 

697. 

Kansas.  —  Culp  v,  Mulvane,  66  Kan. 

143. 

Kentucky.  —  Todd  v,  Cooke,  64  S.  W. 
Rep.  908,  23  Ky.  L.  Rep.  1528. 

Louisiana.  —  State  v,  Benjamin,  X05 
La.  501. 

Maine,  —  Fitch  v,  Sidelinger,  96  Me. 
70. 


Supp.  PI.  &  Pr.— 66 


1041 


»7r-»r» 


TRIAL. 


Vol  XXL 


•77.    2.  Duty   to   Be   Prefent    During   Trial  —  a.  In  Civil 

Trials  —  in  Oeneral.  —  See  note  3. 

Sffeet  of  AbttnM  of  Judge.  —  See  note  6. 

•78.    b.  In  Criminal  Prosecutions  — (i)  General  Ride  — 

Ooatiauoiif  Fretmee  Hmmmtj.  —  See  note  I. 
979,     See  note  i. 

PrMonee   of  Judge    XMontial   to   Conitftatten    of    Orart  —  See 
note  2. 

Snfloiont  Compliaaoo  with  Bnlo.  —  See  note  3. 

Massachusetts.  —  Jennings  v.  Rooney,     R.  Co.,  132  N.  Car.  856,  rehearing  de- 


183  Mass.  577. 

Michigan.  —  Webb  r.  Peck,  131  Mich. 
579,  9  Detroit  Leg.  N.  449. 


nied  133  N.  Car.  515. 

6.  Curo  of  Error  by  AAmubtiTO  Showing 
of  Ko  Pr^ndioe.  —  Wells     v.     O'Hare, 


Minnesota.  —  Tbiel    v.    Kennedy,    8a     209  111.  627,  citing  21   Encyc.  of  Pl. 


Minn.   142. 

Missouri.  —  Schawacker  v.  Ludding 
ton.  83  Mo.  App.  342. 


AND  pR.  977. 

Where  Conneel  Is  Guilty  of  Kiieondiiot 
during  the   absence  of  the  judge  and 


Montana.  —  Greene    v.     Rowan,     29     no  attempt  is  made  to  correct  the  error. 


Mont.  263. 


the  ruling  of  the  court  denying  a  new 


Nebraska.  —  Missouri  Pac.  R.  Co.  v.     trial  will  not  be  disturbed  therefor  in 


Fox,  60  Neb.  531. 

Nevada. 
Nev.  394. 


the  absence  of  a  showing  of  prejudice; 
Golden     v.     Murphy,     27     and  where  the  contrary  is  not  shown, 

the  absence  will  be  presumed  to  have 


New  York.  —  City  Trust,  etc.,  Co.  v.     been  with  the  consent  of  the  parties. 
Wilson  Mfg.  Co.,  58  N.  Y.  App.  Div.     Gorham  v.  Sioux  City  Stock  Yards  C6^ 

Z18  Iowa  749. 

Where  Jnd^  Able  to  See  and  Eeer. — 
Where  the  judge,  though   he  had  left 


ayx. 

North  Carolina.  —  Farmer's  Mfg.  Co. 
V,  Steinmetz,  133  N.  Car.  192. 


North  Dakota.  —  Minnesota  Thresher     the  court  room,  could  see  and  hear  all 


Mfg.  Co.  V.  Holz,  10  N.  Dak.  16. 


that   was   going   on,    his   absence   was 


Oklahoma.  —  Perkins     v.     Territory,     held  not  to  be  ground  for  reversal.  Chi- 


10  Okla.  506. 

Oregon.  —  Jester  v.  Lipman,  40  Ore- 
gon 408. 

Pennsylvania.  —  Glenn    v.     Philadel- 


cago  City  R.  Co.  v.  Creech,  207  111.  400. 

Judge    Asleep.  —  A  new  trial  will  not 

be   granted    on   a   mere   showing   that 

the  judge  was  asleep  while  part  of  the 


phia,  etc..  Traction  Co.,  206  Pa.  St.  135.    testimony  was  being  taken,  where  neither 
Rhode  Island.  —  Ennis  v.  Little,   25     attorney   took   the   trouble   to    awaken 


R.  I.  401. 


him   and  prejudice   is  not  established. 


South  Dakota.  —  Waterhouse  v.  Jos.     Chicago  City  R.  Co.  v.  Anderson,  193 
Schlitz  Brewing  Co.,  x6  S.  Dak.  592.         111.  9. 


Texas.  —  Fields  v.  Rye,  24  Tex.  Civ. 
App.  272. 


tl79*    1.    Stokes   v.    State,    71    Ark. 
112;  Graves  v.  People,  (Colo.  1904)  7$ 


Utah.  —  Monmouth    Pottery    Co.    v.     Pac.  Rep.  412;  Starr  v.  U.  S.,  (Indian 


White,  27  Utah  236. 


Tcr.    1903)    76   S.   W.   Rep.   105.     See 


Vermont.  —  Sartwell    v.    Sowles,    72     State  v.  Hammer,  116  Iowa  284;  Evans 


Vt.  270. 


V.  State,  (Tex.  Crim.  1904)  80  S.  W. 


Virginia.  —  Scott  r.  Boyd,  101  Va.  28.     Rep.  1017. 


IVashington,  —  Harris  v.  Halverson, 
23  Wash.  779. 

West  Virginia.  —  State  v.  Hatfield,  48 
W.  Va.  56 1. 


979.  1.  Bateson  v.  State,  (Tex. 
Crim.  1904)  80  S.  W.  Rep.  88. 

S.  Stokes  V.  State,  71  Ark.  112; 
Graves  v.  People,  (Colo.  1904)  75  Pac 


Wisconsin.  —  Sibley  v.  Weinberg,  116     Rep.  412;  Bateson  v.  State,  (Tex.  Crim. 


Wis.  I. 

Wyoming.  —  G'Donnell      v.      Rock 


1904)  80  S.  W.  Rep.  88. 
Duty  to  Be  Present  Daring  Argumeat  — 


Springs  First  Nat.  Bank,  9  Wyo.  408.     See  Starr  v.  U.  S.,  (Indian  f  er.  1903) 
United    States.  —  Bromberger    v.    U.     76  S.  W.  Rep.  105. 


S.,  (C.  C.  A.)  128  Fed.  Rep.  346. 


8.  State    V.    Bums.    119    Iowa    663; 


977.    8.   Seawell  v,  Carolina  Cent.     Ermlick  v.  State,  (Miss.  1900)  28  So. 
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980*    (2)  Effect  of  Absence.  —  See  notes  i,  2. 

3.  Control  over  Xntrodnction  of  Evidenoe — b.  Discre- 
tion IN  Limiting  Number  of  Witnesses  —  (i)  General  Rule 

—  Limitatloa  of  Hnmber  to  Bo  Examinod  on  Siaglo  Point.  —  oee  note  4. 
981.    See  note  i. 

(2)  Distinction  Between  Chief  and  Collateral  Issues.  — 
See  note  3. 
989.    See  note  2. 

c.  Putting  Witnesses  under  Rule  — (i)  In  Gen- 
eral.  —  See  note  7.    See  also  Examination  of  Witnesses. 
988.    (2)  Order    Discretionary  —  Oonoral    Bnlo.  —  See    notes 

2,  3.  4. 

984.    See  note  i. 

98ff«     Tormi  of  Ordor  Dlierotionnry  with  Conrt.  —  See  notes  2,  3. 


Rep.  847 ;  Rutter  v.  Territory,  1 1  Okla. 
454.  See  also  Stokes  v.  State,  71  Ark. 
112;  Graves  v.  People,  (Colo.  1904)  75 
Pac.  Rep.  412. 

MO.  1.  Tho  AlMonoo  of  tho  Judge  by 
Conoont  of  counsel  for  both  parties,  for 
the  purpose  of  preparing  his  instruc- 
tions, is  not  error,  where  there  is  no 
showing  of  prejudice  on  account  of  the 
absence.  State  v.  Hammer,  xx6  Iowa 
284. 

S.  Graves  v.  People,  (Colo.  1904)  75 
Pac.  Rep.  412;  Starr  v.  U.  S.,  (Indian 
Ter.  1903)  76  S.  W.  Rep.  105;  Bate- 
s&n  V,  State,  (Tex.  Grim.  1904)  80  S. 
W.  Rep.  88;  Evans  v.  State,  (Tex. 
Crim.  1904)  80  S.  W.  Rep.  1017. 

4.  Brantly   v.   State,   42   Tex.   Crim. 

393. 

In  Arkaami  it  is  provided  by  statute 
that  the  court  may  stop  the  production 
of  further  evidence  on  a  particular 
point,  when  the  evidence  on  it  is 
clearly  so  full  as  to  preclude  reasonable 
doubt.    Hughes  v.  State,  70  Ark.  420. 

ITocoitity  of  WitnoM  Testifying.  —  Un- 
der a  court  rule  allowing  but  six  wit- 
nesses to  be  examined  on  any  point 
a  witness  to  whom  a  question  is  put 
counts  against  the  six  whether  he  is 
able  to  testify  or  not.  Giordano  v. 
Brandywine  Granite  Co.,  3  Penn.  (Del.) 

423. 

981  •  1.  See  Covington  v.  Taffee, 
24  Ky.  L.  Rep.  373,  68  S.  W.  Rep.  629 ; 
Markham  v.  Herrick,  82  Mo.  App,  327, 
in  which  cases  the  discretion  was  held 
to  be  abused. 

3.  Doner  v.  People,  92  111.  App.  43; 
Biester  v.  State,  65  Neb.  276. 

0^3.  2.  Cooke  Brewing  Co.  v.  Ryan, 
98  111.  App.  444. 


7.  Trotter  v,  Stayton,  (Oregon  1904) 
77  Pac.  Rep.  395. 

0§3.  8.  State  v,  Worthen,  (Iowa 
1904)  100  N.  W.  Rep.  330. 

8.  State  V.  Worthen,  (Iowa  1904)  xoo 
N.  W.  Rep.  330;  State  v.  Forbes,  xii 
La.  473.  But  see  Loose  v.  State,  120 
Wis.  115. 

Undor  the  Georgia  Statute  either  party 
has  the  right  to  have  the  witnesses 
of  the  opposing  side  placed  under  the 
rule.     Kelly  v.  State,  118  Ga.  329. 

4.  Bromberger  v,  U.  S.,  (C.  C.  A.) 
128  Fed.  Rep.  346  iciting  21  Encyc.  of 
Pl.  and  Pr.  982-986]  ;  State  v.  Worthen, 
(Iowa  1904)  100  N.  W.  Rep.  330;  Gil- 
bert V.  Com.,  Ill  Ky.  793;  State  v. 
Forbes,  1 1 1  La.  473 ;  King  v.  Hanson, 
(N.  Dak.  1904)  99  N.  W.  Rep.  1085; 
Loose  V,  State,  120  Wis.  115. 

Applieation  Made  Too  lAte.  —  An  ap- 
plication to  exclude  the  witnesses  who 
had  not  been  examined,  made  after 
some  witnesses  had  already  been  put  on 
the  stand,  was  held  to  be  properly  denied. 
Pritchard  v.  Roe,  3  Penn.  (Del.)  128. 

9§4.  1.  Bromberger  v.  U.  S.,  (C. 
C.  A.)  128  Fed.  Rep.  346  iciiing  21 
Encyc.  of  Pl.  and  Pr.  982-986] ;  Loose 
V.  State,  120  Wis.  115. 

98((.  8.  State  v.  Forbes,  iii  La. 
473;  Cooper  v.  Sawyer,  31  Tex.  Civ. 
App.  620. 

Katten  for  Ezereiio  of  Biteretion. — 
The  court  may  exercise  its  discretion 
in  determining  whether  witnesses  under 
the  rule  are  to  be  kept  from  conversing 
with  other  persons  and  among  them- 
selves and  whether  witnesses  may  re- 
turn to  the  room  where  the  other  wit- 
nesses are  after  they  have  testified. 
Kelly  V.  State,  118  Ga.  329. 
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985*    (3)  Exemption  of  Certain  Witnesses  from  Operation  of 
Rule  —  (a)  Diierttion  «f  Court  —  See  notes  4,  5,  6. 

986«     (b)  ClMfM  of  mtnoMOi  Viiuaiy  Exempted.  —  See  notes  I,  3. 
(0)  SxempUon  of  Party  to  tnit  —  In  Oeneral.  —  See  note  5- 

987,  Praetiee  Conned  to  ClTil  Caeee.  —  See  note  3. 

(4)  Effect   of  Disobedience  —  (a)  Ai  AfTeetiiig  AdiiuMia&  of 
Teetimony.  —  See  note  4. 

988,  See  notes  2,  3. 


Beftual  to  Separate  Brother  and  flliter. 

—  A  refusal  by  the  judge  to  separate  a 
female  witness  and  her  brother  while 
under  the  rule  was  held  not  to  be 
error,  it  not  appearing  that  the  wit- 
ness was  intimidated  by  the  presence 
of  her  brother.  De  Lucenay  v.  State, 
(Tex.  Crim.  1902)  68  S.  W.  Rep. 
796. 

98ft.  8.  Commonioation  Between  Wit- 
neeeoi  and  Aeensed.  —  It  is  reversible  er- 
ror to  deny  to  the  accused  the  right  of 
conferring  with  his  witnesses,  whether 
they  have  been  placed  under  the  rule  or 
not.    Shaw  v.  State,  79  Miss.  ai. 

4.  Huskey  v.  State,  129  Ala.  94;  Hall 
V.  State,  137  Ala.  44;  Hoxie  v.  State, 
114  Ga.  19;  State  v.  Worthen,  (Iowa 
1904)  100  N.  W.  Rep.  330;  State  v. 
Howard,  129  N.  Car.  584;  King  v.  Han- 
eon,  (N.  Dak.  1904)  99  N.  W.  Rep. 
1085 ;  Dennis  v.  State,  (Tex.  Crim. 
1903)  74  S.  W.  Rep.  559.  See  also 
Sylvester  v.  State,  (Fla.  1903)  35  So. 
Rep.  142. 

5.  Huskey  v.  State,  129  Ala.  94. 

6.  Smartt  v.  State,  (Tenn.  1904)  80 
S.  W.  Rep.  586 ;  Dennis  v.  State,  (Tex. 
Crim.  1903)  74  S.  W.  Rep.  559. 

M6.  1.  People  v.  Nunley,  142  Cal. 
44  X ;  Hoxie  v.  State,  114  Ga.  19. 

8.  St.  Paul  F.  &  M.  Ins.  Co.  v,  Bruns- 
wick Grocery  Co.,  113  Ga.  786;  State 
V.  Forbes,  ixi  La.  473. 

It  Ii  Dlioretlonary  with  Coort.  —  Paul 
V.  Omaha,  etc.,  R.  Co.,  82  Mo.  App. 
500;  Missouri,  etc.,  R.  (To.  v.  Smith,  31 
Tex.  Civ.  App.  332*. 

6.  See  St.  Louis,  etc.,  R.  Co.  v.  Akers, 
(Tex.  Civ.  App.   1903)   73  S.  W.  Rep. 


A  Member  of  a  Firm,  whose  presence 
in  court  is  necessary  to  the  conducting 
of  the  defense,  is  within  the  statutory 
exemption  of  parties.  AdolfT  v,  Irby, 
no  Tenn.  Z22, 

9S7.  8.  Bzemptlon  of  Proeeenter. — 
Where  the  witnesses  had  been  put  under 
the  rule  and  an  exception  made  in  the 
case  of  the  prosecutor  it  was  held  to 
be  error  for  the  court  not  to  have 
compelled  the  state  to  examine  the 
prosecutor  before  the  other  witnesses, 
but  that  such  error  could  not  be  made 
a  ground  for  reversal  in  the  absence  of 
a  showing  of  injury  to  the  defense. 
Smartt  v.  State,  (Tenn.  1904)  80  S. 
W.  Rep.  586. 

4.  Hall  V.  State,  137  Ala.  44;  State 
V.  Pray,  (Iowa  1904)  99  N.  W.  Rep. 
1065,  where  it  appeared  that  a  woman 
witness  had  not  been  placed  by  the  offi- 
cer in  the  room  with  the  other  wit- 
nesses because  they  were  all  men; 
Taylor  v.  State,  (Miss.  190 1)  30  So. 
Rep.  657;  Murray  r.  Allerton,  (Neb. 
1902)  91  N.  W.  Rep.  518.  See  also 
People  V.  HcGarry,  (Mich.  1904)  99  N. 
W.  Rep.  147,  II  Detroit  Leg.  N.  10; 
Crawleigh  v.  Galveston,  etc,  R.  Co., 
28  Tex.  Civ.  App.  260. 

Examination  of  the  Witneie  ae  to  the 
▼lolatlon  of  the  rule  is  within  the  dis- 
cretion of  the  court.  Birmingham  R., 
etc.,  Co.  V,  EUard,  135  Ala.  433. 

M8«  9.  Hoxie  V.  State,  114  Ga.  19; 
McWhorter  v.  State,  118  Ga.  55;  Illi- 
nois Cent.  R.  Co.  v.  Ely,  83  Miss.  519: 
Johnson  v,  Cooley,  30  Tex.  Civ.  App. 

57^. 
Where   a  Wltneee   Semainf  In  Court 


848,  where  it  was  held  that  upon  the    After  Being  Examined  it  is  error  to  re- 


violation  of  the  rule  by  the  appellee 
and  his  wife  the  court  should  have 
withdrawn  the  case  from  the  jury  and 
granted  a  postponement. 

An  Offloer  of  a  Defendant  Knnlolpal 
OorporaUon  is  not  a  "  party  "  so  as  to 
be  exempt  from  the  rule.  Trotter  v. 
Stayton,   (Oregon   1904)   77  Pac  Rep. 

395* 


fuse  to  allow  him  to  be  recalled  and 
re-examined.  State  v.  Kissock,  iii 
Iowa  690. 

8.  Behrman  v.  Terry,  31  Colo.  155; 
Vickers  v.  People.  31  Colo.  491 :  Stew- 
art V.  Stewart,  28  Ind.  App.  378:  State 
r.  David,  25  Ind.  Ann.  207 :  State  r. 
Fannon,  158  Mo.  149:  Murray  r.  Allcr- 
ton,  (Neb.  1902)  91  N.  W.  Rep.  51S; 
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•89.    See  note  i. 


(b^  Km  Afbetiiig  Cradit  of  Witnais.  —  See  note  2. 

(e)  PanigluiiMit  for  Oontompt.  —  See  note  4. 

(5)  Discretion  of  Court  as  to  Witnesses  Not  under  Rule. 

—  See  notes  i,  2. 

d.  Power  to  Examine  Witnesses.  —  See  note  4. 
See  also  Examination  of  Witnesses. 

991.    See  note  i. 

e.  Cautioning  Witnesses  —  Bight  of  Judgt  to  ottttioB 

XmbamHod  Witnettof.  —  See  note  2. 

99a.   g.  Duty  in  Ruling  upon  Evidence  —  izprMoioA  of 

Opixiioa  or  Gommenl  on  Eyidanoo.  —  See  note  5. 

993.    4.  Control  over  Appointment  and  Conduct  of  Attorneyt  — 

a.  Powers  and  Duties  as  to  Appointment  of  Attorneys 

—  Tiimlting  Vombor  of  Connfel  AnUtlng  in  Prooooation.  —  See  note  3. 

Appolatmont  of  Oonmol  for  Hofonio.  —  See  note  5* 


Qemmons  tr.    Qemmons,    (Neb.    1901) 
96  N.  W.  Rep.  404. 

To  Bring  in  tho  Tootimonj  of  Diiobodiont 
WitnooMO  it  must  appear  that  the  evi- 
dence to  be  introduced  is  material  and 
that  the  viojation  of  the  rule  was  with- 
out the  consent  or  knowledge  of  the 
party  offering  the  evidence.  Mangold 
V.  Oft,  63  Neb.  397. 

980*  1.  Bebrman  v.  Terry,  31  Colo. 
155;  Vickers  v.  People,  31  Colo.  491; 
State  V,  David,  25  Ind.  App.  297 ;  Mur- 
ray V,  Allerton,  (Neb.  1902)  91  N.  W. 
Rep.  518;  Loose  v.  State,  lao  Wis.  115. 

Ixelniion  Held  to  Bo  Irronooos.  — 
Where  the  defendant  told  one  of  his 
witnesses  what  facts  a  witness  for  the 
plaintiff  had  testified  to  it  was  held  to 
be  error  to  exclude  the  testimony  of 
such  witness  entirely.  Johnson  v. 
Cooley,  30  Tex.  Civ.  App.  576. 

B.  State  V.  David,  25  Ind.  App.  297. 

4.  Hoxie  V.  State,  114  Ga.  19;  Mc- 
Whorter  v.  State,  118  Ga.  55;  State  v. 
David,  25  Ind.  App.  297.  See  also 
Johnson  v.  Cooley,  30  Tex.  Civ.  App. 
576;  Loose  V.  State,  120  Wis.  115. 

MO.  1.  Gilbert  v.  Com.,  11 1  Ky. 
793 ;   Crenshaw  r.   Gardner,   76   S.   W. 


Illinois  Cent  R.  0>.  v,  Taylor,  70  S. 
W.  Rep.  825,  24  Ky.  L.  Rep.  1169; 
Crenshaw  v.  Gardner,  y^  S.  W.  Rep. 
26,  25  Ky.  L.  Rep.  506. 

Tootimonj  Improporly  BTOlndod.  — 
Where  a  witness  arrived  after  the  other 
witnesses  had  been  put  under  the  rule 
and  took  a  seat  in  the  court  room,  as 
he  thought  was  proper,  without  the 
knowledge  of  the  defendant  or  his  coun- 
sel, it  was  held  to  be  error  to  exclude  his 
testimony.    Pile  v.  State,  107  Tenn.  532. 

4.  Cline  v.  State,  25  Ind.  App.  331 ; 
Nightingale  v.  State,  62  Neb.  371 ; 
Gables  v.  State,  (Tex.  Crim.  190 1)  68 
S.  W.  Rep.  288;  Hamilton  v.  State, 
(Tex.  Crim.  1900)  60  S.  W.  Rep.  39. 

Ml.  1.  Parrish  v.  State,  139  Ala. 
16;  Alexander  v.  State,  114  Ga.  266; 
Leo  V.  State,  63  Neb.  723. 

5.  State  V.  Bums,  119  Iowa  663. 
M9»    6.   Perkins  v.  Knisely,  204  IlL 

275 ;  Chicago  v.  Spoor,  91  111.  App.  472, 
reversed  190  111.  340;  People  v.  Jen- 
nings,  132  Mich.  662,^10  Detroit  Leg. 

N.  39. 

Opinion  m  to  Crodihility  of  Witnooi.  ^ 
Alexander  v.  State,  114  Ga.  266. 

fN^3.    8.  Appointing  an  Aioiitont  to 


Rep.  zd,  25  Ky.  L.  Rep.  506 ;   Record  the  Bistrlet  Attorney  is  a  matter  within 

V.  Chickasaw  Cooperage  Co.,  108  Tenn.  the  discretion  of  the  court     Hinsdale 

657;    Cauthern    v.    State,    (Tex.    Crim.  County  v.  Crump,  18  Colo.  App.  59, 

190 1 )    65    S.    W.   Rep.   96;    Rambo   v,  6.  Defendant    Not   Entitled    to    Soleot 

State,  (Tex.  Crim.  1902)  69  S.  W.  Rep.  Counsel.  —  The  defendant  on  a  criminal 


163. 

WitnooiOi  Absent  When  Order  Was 
XOdo.  —  Ray  V.  State,  108  Tenn.  282. 

S.  Fay  V.  State,  (Tex.  Crim.  1902) 
70  S.  W.  Rep.  744. 

Tootimonj   Properly    Ezelndod.  —  See 


charge  for  whose  benefit  counsel  has 
been  assigned  is  not  entitled  to  the  exer- 
cise of  an  option  in  the  selection  of  the 
counsel.  People  r.  Fuller,  (Ct.  Gen. 
Sess.)  35  Misc.  (N.  Y.)  189,  iS  N.  Y. 
Crim.  473. 
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094.    b.  Power   to  Restrain  and   Punish  Offensive 

Conduct  —  it  Ii  Dutj  of  Attontj^  to  lofiraln  froB  AVuIto  Lowgiftgo  uA 
OfBmiTO  PonoiialitiM.  —  See  note  I. 

995.  6.  Duty  to  Befrain  from  Prejudicial  Bemarkt  or  Conduct 
—  a.  General  Rule  —  caro  to  bo  viod.  —  See  notes  i,  2. 

•••.    b.  Test  as  to  Prejudicial   Remarks  — Voi 

Uagnardod  Sommrk  PrijiidieUl.  —  See  notes  I,  2. 


WftlTor  of  Sight.  —  Where    the    de-  Missouri.  —  Crotsui  v.  Crossan,  169 

fendant  statesthat  he  has  secured  one  Mo.  631. 

to  defend  him,  and  that  one  does  defend  New  York,  —  Continental  Nat.  Bank 

him,  he  will  not  be  heard  to  complain  v.  Tradesmen's  Nat.  Bank,  173  N.  Y. 

that  he  was  deprived  of  his  right  to  the  272. 


service  of  counsel  learned  in  the  law. 
State  V.  Bridges,  109  La.  530. 
M4.     I.   Propor    Admonition.  —  An 


observation  by  the  judge  that  counsel     R.  I.  554. 


Oregon,  —  State    v.    Hnmphreja,    43 
Oregon  44. 
Rhode  Island.  —  Laporte  v.  Cook,  22 


does  not  always  allow  to  a  witness  time 
to  answer  and  that  he  should  do  so  is 
not  error.  Birmingham  R.,  etc.,  Co.  v. 
Ellard,   13s  Ala.  433. 

095.  1.  Morrison  v.  Dickey,  119 
Ga.  698;  Synon  v.  People,  188  111.  609; 
Coldren  v.  Le  Gore,  118  Iowa  21a; 
Strange  v.  Com.,  64  S.  W.  Rep.  980, 
23  Ky.  L.  Rep.  1234;  State  v.  Coleman, 
(S.  Dak.  1904)  98  N.  W.  Rep.  175; 
Bell  V,  State,  (Tex.  Crim.  Z90X)  62  S. 
W.  Rep.  567 ;  Breese  v.  U.  S.,  108  Fed. 
Rep.  804,  48  C.  C.  A.  36. 

When  Pr^ndioo  Hot  Ptwnnad.  —  The 


Tennessee.  ^-Haddifn  v.  State,  (Tena. 
X901)  67  S.  W.  Rep.  74. 

rejrox.  — Dallas  ConsoL  Electric  St. 
R.  Co.  V.  Broadhurst,  28  Tex.  Civ.  App. 
630;  Hamilton  v.  State*  (Tex.  Crim. 
1900)  60  S.  W.  Rep.  39;  Zynnan  w. 
State,  42  Tex.  Crim.  432;  Brantly  v. 
State,  42  Tex.  Crim.  293;  McLeod  v. 
State,  (Tex.  Crim.  1903)  75  S.  W. 
Rep.  522 ;  Thomas  v.  State,  (Tex.  Crim. 
1903)  73  S.  W.  Rep.  1045. 

Washington.  —  State  v.  Sturj,  23 
Wash.  655. 

Wisconsin.  —  Bannen   v.    State,    115 


appellate  court  will  not  presume  that  the  Wis.  317. 

defendant  has  been  prejudiced  by  the  Ezpraiion  of  Impatioiioe.  —  Boms  v. 

fact  that  the  judge  handed  a  telegram  State,  (Tex.  Crim.  1901)  66  S.  W.  Rep. 

to  one  of  the  jurors  during  the  trial  303. 

sasring  that  he  knew  the  contents  and  AiUn^  tho  Aaenaad  in  tlw  TttiOTCH)  of 

had  wired  the  juror's  wife  that  the  trial  the  Jury  if  he  has  any  objection  to  the 

was   nearly    over    and    that   the    juror  jury   separating    at    meal   time   is   not 

would  soon  be  home.     Harris  v.  State,  prejudicial.     State  v.  Regard,  65  Kan. 


155  Ind.  265. 
8.   Bradshaw  v.  State,  44  Tex.  Crim. 


716. 
B«narki  Htld  Hot  to  Ba  Pf^ndidnL  — 

In  People  v.  Flanigan,  174  N.  Y.  356, 

17  N.  Y.  Crim.  300,  it  was  held  act  to 

Trial^  -^  Kramer  v.   Northwestern   Ele-     be  prejudicial  for  the  court  to  refer  to 


222. 


Improper  Bemarks  at  Ground  for  Vov 


vator  Co.,  91  Minn.  346. 

999,     1.    Bell  V.  State,  (Tex.  Crim. 
1 901)  62  S.  W.  Rep.  567. 


8.   Alabama. —  Birmingham    R.,    etc.,     have  a  fair  trial. 


the  trial  of  the  murderer  of  President 
McKinley  for  the  purpose  of  impressing 
upon  the  jury  that  the  defendant  should 


Co.  V.  Ellard,  135  Ala.  433. 

California.  —  People    v.    Keith,    141 
Cal.  686. 


It  is  not  improper  for  the  judge  to 
ask  of  the  jurors  the  probability  of 
their  reaching  a  verdict  and   to  state 


Georgia.  —  Perry   v.    State,    116    Ga.     to   them   that   he  will   "stay     •    ♦    • 


850. 
Illinois.  —  Barber  v.  People,  203  111. 

543. 
Iowa.  —  State   v.    Bums,    119    Iowa 

663. 

Louisiana,  —  State  v.  Haab,  X05  La.     error.    People  v.  Caaepi,  93  N.  Y.  App^ 
a3o;  State  v.  Veillon,  105  La.  41  x.  Div.  379. 
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the  day"  with  them.    Joaes  v.  State. 
117   Ga.   7ro. 

A  statement  by  the  court  as  to  the 
statutory  punishment  for  the  offense 
for  which  the  accused  is  on  trial  is  not 
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997,    c.  Remarks  or  Conduct  Held  Prejudicial  and 
Subject  to  Review  —  BzprtMion  of  opiiiion  m  to  ?aoto.  —  See  note  i. 

IzpraMion  of  Opinion  m  to  OrodibiUty  of  Witaois  and  Woight  of 
Toitlmoay.  —  See  note  2. 
998«    See  note  i. 

Impropor  Bomorks  Hot  AflToetiBg  Boonlt.  —  See  note  2. 
Anoit  of  WitBOii  Hir  Poijnry,  in  Prooonoo  of  lux.  —  See  note  3* 
lOOO.     XiMoUanooni  Impropriotiio.  —  See  notes  1,2,  3,  4. 


99T«  1.  Cunningham  v.  People,  195 
IlL  550;  State  V.  Logan,  104  La.  362; 
Leo  V.  State,  63  Neb.  723;  Campbell  v. 
State,  III  Wis.  152. 

8.  Georgia,  —  Alexander  r.  State,  1x4 
Ga.  266;  Ficken  v.  Atlanta,  1x4  Ga. 
970. 

Illinois.  —  Perkins  v.  Knisely,  204  111. 
275 ;  Swenson  v.  Erickson,  90  111.  App. 
358;  Chicago  V,  Spoor,  91  111.  App.  472, 
reversed  igo  III.  340;  Chicago  City  R. 
Co.  V.  Wall,  93  111.  App.  41 X ;  O'Donnell 
V.  People,  xxo  111.  App.  250. 

Iowa,  —  In  re  Knox,  123  Iowa  24. 

Michigan,  —  People  v,  Jennings,  132 
Mich.  662,  10  Detroit  Leg.  N.  39. 

Minnesota,  —  State  v.  King,  88  Minn. 

175. 

Tennessee,  —  Nashville,  etc.,  R.  Co, 
V,  Lawson,  105  Tenn.  639. 

Texas,  —  Bath  v.  Houston,  etc.,  R. 
Co.,  (Tex.  Civ.  App.  1904)  78  S.  W. 
Rep.  993 ;  Mumford  v.  State,  (Tex. 
Crim.  1904)  78  S.  W.  Rep.  1063. 

Wisconsin,  —  Davis  v,  Dregne,  120 
Wis.  63. 

United  States,  — kWtti  v,  U.  S.,  (C. 
C.  A.)  IIS  Fed.  Rep.  10. 

Boliof  that  Party  Guilty  of  Praod.  — 
An  expression  of  opinion  by  the  jud^^e 
that  one  of  the  parties  has  been  guilty 
of  fraud  is  prejudicial.  Morrison  v, 
Dickey,   119  Ga.  698. 

M8*  1.  State  V,  Langdon,  159  Ind. 
377 ;  Selley  v.  American  Lubricator  Co., 
119  Iowa  591 ;  Beason  v.  State,  43  Tex. 
Crim.  442;  Zysman  v.  State,  42  Tex. 
Crim.  432;  Davis  v,  Dregne,  120  Wis. 
63;  Allen  V,  U.  S.,  (C.  C.  A.)  X15  Fed. 
Rep.  3. 

8.  Arkansas,  —  Ragland  v.  State,  71 
Ark.  65. 

Illinois,  —  Highley  v,  Metzger,  187 
111.  2Z7\  Featherstone  v.  People,  194 
111.  325 ;  Chicago  City  R.  Co.  v,  Cooney, 
196  111.  466. 

Indiana,  —  Elwood  v,  Addison,  26 
Ind.  App.  28. 

Iowa,  —  Halley  v,  Tichenor,  120  Iowa 
164;  Wissler  v,  Atlantic,  123  Iowa  xi. 


Missouri,  —  State  v.  Riddle,  179  Mo. 
287;  State  V.  Gatlin,  176  Mo.  354. 

Nebraska,  —  Heffeman  v,  O'Neill, 
(Neb.  1 901)  96  N.  W.  Rep.  244. 

r^xaj.  —  Wilson  v.  State,  (Tex. 
Crim.  1903)  72  S.  W.  Rep.  862;  Willis 
V,  State,  (Tex  Crim.  1903)  75  S.  W. 
Rep.  790;  Huizar  v.  State,  (Tex.  Crim. 
190X)  63  S.  W.  Rep.  329;  Newman  v. 
State,  (Tex.  Crim.  1901)  64  S.  W.  Rep. 
258;  Stanford  v.  State,  4a  Tex.  Crim. 

343. 

Washington.  —  Nunn  v,  Jordan,  31 
Wash.  506 ;  Miller  v,  Dumon,  24  Wash. 
648;  State  V,  Burton,  27  Wash.  528. 

West  Virginia,  —  State  v.  Prater,  5a 
W.  Va.  132. 

Tolling  WitnoM  to  Koop  to  Point  — 
A  direction  by  the  judge  to  the  ac- 
cused to  keep  to  the  point,  where  the 
latter  is  making  a  drawn-out  statement 
to  the  jury,  is  not  error.  Long  «.  State, 
118  Ga.  319. 

Sofloetiom  on  Crodibility  of  Witnon.  — 
Remarks  by  a  judge,  in  referring  to  a 
witness,  that  the  latter  was  "  inter- 
ested," "  an  unreliable  quantity  "  and 
"  not  worthy  of  belief  "  were  held  not 
to  amount  to  reversible  error  under  the 
circumstances.  Nashville,  etc.,  R.  Co. 
V,  Lawson,  105  Tenn.  639. 

Disorediting  SUte's  Witnoii.  —  Re- 
marks of  the  court  the  effect  of  which 
is  to  discredit  a  witness  of  the  state 
are  not  prejudicial  to  the  accused,  and 
for  that  reason  are  not  ground  for  re- 
versal. People  V,  Ametta,  73  N.  Y.  App. 
Div.  623. 

3.  See  Riddle  v.  Riddle,  (Tex.  Civ. 
App.  1 901)  62  S.  W.  Rep.  970. 

1000.  1.  Hawkins  v.  U.  S.,  (C  C. 
A.)  116  Fed.  Rep.  569. 

2,  Jndgo  Conyonlag  Privatoly  with 
Protaonting  Attornoy.  —  It  is  at  least  an 
impropriety  for  the  judge  to  allow  the 
prosecuting  attorney  or  any  one  else  to 
converse  privately  with  him  during  the 
trial  upon  any  question  or  issue  in  the 
trial.  Peaden  v.  State,  (Fla.  1903)  35 
So.  Rep.  204. 
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.    1001.    d.  Correction  of  Improper  Remark  by  Subse- 
quent Instruction.  —  See  note  3. 

e.  Time  of  Objection  to  Judge's  Remarks.— 
See  note  4. 

1009.  7.  Duty  to  Ohedk  Damonitration  in  Court  Eoom.  —  See 
note  I. 

XII  Chakgs  07  PBEsiBnre  Jubgb  Dveutg  Trial  — ia 

GtMraL  —  See  note  3. 

IOCS.  Xm.  WiTEDRAWlvo  JnBOB  — I.  Definition  and  Pur- 
pose.  —  See  note  2. 

1006.  4.  EfTeot  of  Withdrawal  —  ^.  United  States  Prac- 
tice —  OaM  Btends  OTtr  for  Trial.  —  See  note  6. 

lOOT.    Xiy.  Mistrial—  I.  Definition.  —  See  note  2. 
1008.    3.  Bffeot  of  Miitrial  —  Hot  A^tuittaL  —  See  note  4. 
la  OItU  OaM.  —  See  note  6. 

'    1000*    8.    Mcintosh    v.    State,    140  was  allowed  against  the  defendant's  ob- 

Ala.   137.  jection  to  introduce  evidence  as  to  in- 

Wandng  WltaMi  Hot  to  Got  Dnmk.  —  juries,   no  ground   for  which   was  set 

For  a 'judge  to  warn  a  witness  that  he  out  in  the  complaint,  it  was  held  to  be 

would  be  placed  in  jail  if  he  became  error  for  the  court  not  to  permit  the 

drunk  during  the  trial  was  held  to  be  withdrawal  of  a  juror  upon  a  request 

error,  the  question  whether  the  witness  by  the  defendant    Brown  v.  Manhattan 

was  a  habitual  drunkard  being  in  issue.  R.  Co.,  82  N.  Y.  App.  Div.  222. 

Wilson   V.   White,   29   Tex.   Civ.   App.  1006.    8.    Rosengarten    v.     Central 

588.  R.  Co.,  169  N.  J.  L.  220. 

4.  Synon  v.  People,  188  111.  609.  VooMsity  for   Hew  Votioo  and    Voto 

1001*    S.    Thomas  V.  State,  126  Ala.  of  titno. —  Where   leave   to   withdraw 

4;  State  V,  Hobbs,  62  Kan.  612;  State  a    juror    and    amend    the    answer    is 

V,  Gattin,  170  Mo.  354;  State  v.  Surry,  granted  to  one  of  the  parties  and  the 

2Z    Wash.    655.      Compare    Beason    v,  action  is  continued  there  must  be  a  new 

State,  43  Tex.  Crim.  442.  notice  of  trial  and  note  of  issue,  and 

4.   See  Belt  R.  Co.  t/..Confrey,  11 1  111.  this  requirement  cannot  be  annulled  by 

App.  473.  a  stipulation  between  the  attorneys  in 

Whan   Tailvro   to    Objoot  Xzenied.  —  the  absence  of  an  order  dispensing  there- 

That   objection   was   not   made   at   the  with.    Woollett  v.  Seamen's  Sav.  Bank, 

time   when   a   prejudicial    remark   was  (Supm.  Ct.  Tr.  T.)   36  Misc.  (N.  Y.) 

littered  does  not  prevent  a  review  of  494. 

the  court's  refusal  to  grant  a  new  trial  1007.    S.  Mistrial  for  Intozioation  off 

where  it  is  shown  that  the  defendant  Jaron.  —  See    Brown   v.    State,    (Tex. 

and  his  counsel  were  not  aware  until  Crim.  1903)  75  S.  W.  Rep.  33. 

after  verdict  that  the  remark  was  heard  Miitrial  Whoro  Defondaat  Absoonds.  — 

by  any  of  the  jurors.    Riddle  v.  Riddle,  State  v.  Gibson,  108  La.  464. 

(Tex.  Civ.  App.  1901)  62  S.  W.  Rep.  Whore  tho  Aoonsod  Was  Hot  Preoeat 

970.  during   the    examination   of   a  witness 

lOM.     1.    Lax  V.  State,  (Tex.  Crim.  it  was  held  a  mistrial  should  have  been 

1903)  79  S.  W.  Rep.  578.  entered,  although  the  same  witness  was 

8.   Durden  v.  People,  192  III.  493.  re-examined  on  the  same  testimony  in 

A  Jadgmont  Is  Not    Invalid   because  the  presence  of  the  accused.    Booker  tr. 

pronounced  by  a  judge  other  than  the  State,  8x   Miss.  391. 

one  presiding  during   the   trial.     Lan-  100§.    4.    People  tr.  Chadwick,  143 

phere  v.  State,  114  Wis.  193.  Cal.   116. 

1003.    %,  Admission  of  Evidoneo  Out-  6.  Rosengarten  v.  Central  R.  Cb^  69 

•Ida  of  Imoi.  —  Where     the     plaintiff  N.  J.  L.  220. 

1048 


TROVER  AND  CONVERSION. 


1019.    L  DsmriTioiTB  —  Vatvbs  o?  Bemedt.  —  See  note  i. 
1014.    n.  WHiir    Tbotsb   Libs  — 1.  What  Constitutes  Con- 
version. —  See  note  4. 


1019.  1.  Zion  t;.  De  Jonge,  (N. 
Y.  City  Ct  Gen.  T.)  39  Misc.  (N.  Y.) 

839. 

1014.  4.  Alabama.  —  Ledbetter  v. 
Thomas,  130  Ala.  299;  Hunnicutt  v. 
Higginbotham,  138  Ala.  472;  Milner, 
etc.,  Co.  V,  De  Loach  Mill  Mfg.  Co., 
139  Ala.  645. 

California,  —  Aigeltinger  v.  Whelan, 
133  Cal.  no;  Mathew  v.  Mathew,  138 
Cal.  334. 

Colorado,  —  Benson  v,  Eli,  16  Colo. 
App.  494. 

Georgia,  —  Kennesaw  Guano  Co.  v. 
Wappoo  Mills,  119  Ga.  776, 

Idaho,  —  Marchand  v.  Ronaghan, 
(Idaho  1903)  72  Pac.  Rep.  731. 

Illinois,  —  Mayer  v.  Springer,  192  111. 
270;  Brink's  Chicago  City  Express  Co. 
V,  Hendricks,  104  III.  App.  154;  Bart- 
ley  V.  Rogers,  104  III.  App.  164; 
Sprague's  Collecting  Agency  v,  Spiegel, 
107  111.  App.  508. 

Indiana,  —  Corner  v,  Morgan  County, 
32  Ind.  App.  477. 

Iowa.  —  Frick  v.  Kabaker,  116  Iowa 
494';  Loetscher  v.  Dillon,  119  Iowa  202; 
Doyle  V.  Bums,  123  Iowa  488. 

Maine.  —  Dean  v.  Cushman,  95  Me. 
454 ;  Erskine  v.  Savage,  96  Me.  57. 

Massachusetts.  —  McGonigle  v.  Vic- 
.tor  H.  J.  Belleisle  Co.,  186  Mass. 
310;  Wesoloski  v.  Wysoski,  186  Mass. 

495- 

Michigan.  —  Haynes  v.  Hobbs,  (Mich. 
1904)  98  N.  W.  Rep.  978,  10  Detroit 
Leg.  N.  999;  Hudson  v.  Columbian 
Transfer  Co.,  (Mich.  1904)  100  N.  W. 
Rep.  402,  X I  Detroit  Leg.  N.  266. 

Minnesota.  —  McDonald  v.  Bayha, 
(Minn.  1904)  100  N.  W.  Rep.  679. 

Missouri.  —  Mohr  v.  Langan,  162  Mo. 
474;  Foster  Woolen  Co.  v.  WoUman,  87 
Mo.  App.  658;  State  v.  Hendricks,  88 
Mo.  App.  560. 

Nebraska.  —  Globe  Sav.  Bank  v.  Na- 
tional Bank  of  Commerce,  64  Neb.  413; 
Smith  V.  Boyle,  66  Neb.  823 ;  Story  v. 


Gammell,  (Neb.  1903)  94  N.  W.  Rep. 
982. 

New  Jersey.  —  Ashton  v.  Allen,  70  N. 
J.  L.  117. 

New  York.  —  Hill  v.  White,  46  N.  Y. 
App.  Div.  360;  Miller  v.  Miles,  58  N. 
Y.  App.  Div.  103,  afHrmed  171  N.  Y. 
67S\  Smith  v.  Hart,  (N.  Y.  City  Ct. 
Gen.  T.)  34  Misc.  N.  Y.  214;  Berney 
V.  Marks,  (Supm.  Ct.  App.  T.)  34  Misc. 
(N.  Y.)  527;  Schechter  v.  Watson, 
(Supm.  Ct.  App.  T.)  35  Misc.  (N.  Y.) 
43 ;  Pawson  v.  Miller,  66  N.  Y.  App. 
DiT^.  12;  Precker  v.  London,  (Supm. 
Ct.  App.  T.)  36  Misc.  (N.  Y.)  197; 
Bain  v.  Ganzer,  74  N.  Y.  App.  Div.  621 ; 
Security  Trust  Co.  v.  Wells,  etc..  Ex- 
press, 81  N.  Y.  App.  Div.  426;  Casey 
V.  Pilkington,  83  N.  Y.  App.  Div.  91  ; 
Chankalian  v.  Powers,  89  N.  Y.  App. 
Div.  395 ;  Lopard  v.  Symons,  (Supm. 
Ct.  App.  T.)  85  N.  Y.  Supp.  1025; 
Rothschild  v.  Allen,  90  N.  Y.  App.  Div. 
233 ;  Anker  v.  Smith,  (Supm.  Ct.  App. 
T.)    87   N.   Y.   Supp.  479. 

North  Dakota,  —  Willard  v.  Monarch 
Elevator  Co.,  10  N.  Dak.  400. 

Pennsylvania.  —  Dixon  v.  Owens,  21 
Pa.  Super.  Ct.  376. 

Tennessee.  —  Memphis  City  Bank  v. 
Smith,  no  Tenn.  337. 

Texas.  —  Missouri,  etc.,  R.  Co.  v. 
Seley,  31  Tex.  Civ.  App.  158;  Cuero 
First  Nat.  Bank  v.  San  Antonio,  etc., 
R.  Co.,  (Tex.  1903)  77  S.  W.  Rep.  410. 
modifying  (Tex.  Civ.  App.  1903)  72  S. 
W.  Rep.  1033 ;  Bledsoe  v.  Palmer,  (Tex. 
Civ.  App.  1904)  81  S.  W.  Rep.  97. 

Utah.  —  Spalding  v.  Allred,  23  Utah 

354. 

Vermont.  —  Clark  v.  Clement,  75  Vt. 

417. 

Washington.  —  Rector  v.  Thompson, 
26  Wash.  400;  Graton,  etc.,  Mfg.  Co.  v. 
Redelsheimer,  28  Wash.  370. 

United  States.  —  London,  etc.,  Bank 
V.  Aronstein,  117  Fed.  Rep.  601,  54  C. 
C.  A.  663;  Wilson  V,  Hoffman,  123  Fed. 
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1018. 
1019. 

1990. 

note  I. 


OlmMlflMtiini  of  CoBTirtiAni.  —  See  note  I. 

Dimaad  ud  BttaiaL  —  See  note  I. 

Aiportatioii  of  ChAttoL  —  See  notes  3,  5. 

Vonf OMUMO,  AoU  of  Vogligtnoo,  or  BroMh  of  Oomtnol.  —  See 


2.  Wliat  Property  May  Be  Subject  of  Action  —  a.  In 
General  —  Proporty  WUeh  Ii  Vot  PohobaI  Propor^.  —  See  note  5. 
lOSl,     TaagiUo  Ponoiua  Proporty.  —  See  note  3. 

b.  Money.  —  See  note  4. 

c.  Certificates  of  Stock,  Bonds,  Notes,  Etc,  — 
See  note  5. 

1099.  lU  Elsctiov  0?  S1MBBIS8— 1.  Bemediei  Coaenrrent 
with  Trover  —  a.  Action  for  Breach  of  Contract  — (i)  Ih 
General,  —  See  note  1. 

loss.  WlMTO  Proporty  Hm  Vol  Boon  CoBTortod  iatoHoe^.  —  See  notes 
1,2. 

1034.    GonTonion  of  Konojr.  —  See  note  i. 


Rep.  984;  State  Nat.  Bank  v.  Cudahy 
Packing  Co.,  126  Fed.  Rep.  543. 

England,  —  Winter  v.  Bancks,  84  L. 
T.  N.  S.  504. 

1018.  1.  WronffU  IntOBt  U  Hot  Eo- 
■oatial  Xlemont.  —  Gore  v.  Izer,  64  Neb. 
843,  citing  a  I  Encyc.  of  Pl.  and  Pb. 
1018. 

1010.  1.  Schechter  v.  Watson, 
(Supm.  Ct.  App.  T.)  35  Misc.  (N.  Y.) 

43- 

5.  McNeal  v,  Macomber,  25  R.  I.  475* 

6.  Bare  Poosoision  of  Proporty.  —  See 
Temple  Co.  v,  Penn  Mut.  L.  Ins.  Co.,  69 
N.  J.  L.  36. 

1090.  1.  Carlson  v,  Jordan,  (Neb. 
1903)  93  N.  W.  Rep.  1130. 

6.  Mueller  v,  Olson,  90  Minn.  416; 
Radway  v,  Duffy,  79  N.  Y.  App.  Div. 
116. 

1091*  8.  See  Millspaugh  Laundry 
V.  Sioux  City  First  Nat.  Bank,  120 
Iowa  I. 


1039.  1.  Hannicutt  v.  Higgin- 
botham,  138  Ala.  472  {.citing  21  Encyc 
OF  Pl.  and  Pr.  1022] ;  Bettis  v.  Mc- 
Nider,  137  Ala.  588;  Jester  v.  Knotts, 
(Del.  1904)  57  AtL  Rep.  1094;  Farmers 
etc..  Bank  v.  Bennett,  120  Ga.  1012; 
Lipscomb  v.  Citizens*  Bank,  66  Kan. 
243;  Brown  v.  Foster,  (Mich.  1904)  >oo 
N.  W.  Rep.  167;  Hirsch  r.  C  W. 
Leatherbee  Lumber  Co.,  69  N.  J.  L 
509 ;  Livingstone  v.  Lovgren,  27 
Wash.  102;  Cecil  v,  Oark,  49  W.  Va. 

459* 

Eight  of  Blootion  Bololy  in  PUinti£— 
Zindorf  v.  Western  American  Co.,  96 
Wash.  695.  See  also  Bergman  v.  In- 
man,  43  Oregon  456,  rehearing  denied 
43  Oregon  463. 

Tho  Elootion  to  Bno  in  AMompiit  flhoold 
Bo  Xonifoit  from  the  complaint.  Crane 
V.  Murray,   106  Mo.  App.  697. 

1003.  1.  Eolo  that  Aimmpilt  Decs 
Hot  Lie  Whoro  Proporty  Hat  Hot  Bon 


4.  Hunnicutt  v,  Higginbotham,  138  Convortod  into  Monoy.  —  Brown  v.  New- 
Ala.  472  iquoting  21  Encyc.  of  Pl.  and  ton  First  Nat.  Bank,  (C.  C.  A.)  132  Fed. 
Pr.    1021];   Schanz  v,  Martin,   (Supm.  Rep.  450. 

Ct.  App.  T.)   37   Misc.   (N.   Y.)   492;  2.  Eolo  that  Afinnipiit  Uot  Whoro  Prop* 

Kelsey  v.  Mansfield  Bank.  85  N.  Y.  App.  orty  Haa  Eot  Boon  Oonvortod  into  Money. 

Div.  334 ;  Salem  Traction  Co.  r.  Anson,  —  Moore  v.  Richardson,  68  N.  J.  L.  305, 


41  Oregon  562,  566.  See  also  Larson 
V.  Dawson,  24  R.  I.  317. 

5.  Barber  v.  Hathaway,  47  N.  Y.  App. 
Div.  165,  aMrmed  169  N.  Y.  575. 

Ohooks.— :  See  Pawson  v.  Miller,  66  N. 
Y.  App.  Div.  12;  Precker  v.  London, 
(Supm.  Ct.  App.  T.)  36  Misc.  (N.  Y.) 
197;  Keiner  v.'Folsom,  (Supm.  Ct.  App. 
T.)  79  N.  Y.  Supp.  1099. 


citing  21  Encyc.  of  Pl.  and  Pb.  1023. 
See  also  Howard  v.  GSunnison,  12  Ohio 
Dec.  684,  citing  21  Encyc.  of  Pl.  and 
Pr.  1023,  but  apparently  disapproving 
the  doctrine. 

1094.  1.  TroTor  or  Aionmprit  Whivo 
Money  B^  Boon  OonTortod.  —  Schanz  v. 
Martin,  (Supm.  Ct  App.  T.)  37  Misc. 
(N.  Y.)  492. 
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1094.  (2)  Breach  of  Express  Contract  —  CMTtnton  Ia  Violation 
of  Contnot.  —  See  note  2. 

1035.    c.  Replevin.  — See  note  3. 

1097.  e.  Trespass  Vi  ET  Arm  is  — (i)  Trespass  de  Bonis 
Asportatis,  —  See  note  2. 

1038«     (2)   Trespass  Quare  Clausum  Fregit.  —  See  note  2. 
1030.    2.  Effect  of  Exercise  of  Election  —  whort  Prior  AoUon  Has 

Proooodod  to  Jndgmont.  — See  notes  3,  4. 

SoToral  Aetioni  Againit  SoToral  Dofondanti.  —  See  note  5* 

1039.  IV.  JonrBBB  0?  Couvts  akd  Cavibb  oif  Actio v—1. 
Trover  and  Aarampsit.  —  See  note  i . 

1033.  6.  Several  Causes  of  Action  in  Trover  —  ConTonioai  by 

SoToral  Defondantf.  —  See  note  6. 

1034.  SoToral  CoiiTonions  by  Ono  Defondant.  —  See  note  I. 

V.  JimiBDiOTiON  —  1.  In  OeneraL  —  See  note  3. 

ConToraioii  in  Anotbor  Stato.  —  See  note  4. 

1035.  2.  State  and  Federal  Courts —  Aotien  by  Aaii|r*M  i>  Buk- 

mptey.  —  See  note  l. 

3.  Amount  in  Controversy  —  in  Oonoral.  —  See  note  4. 

1037.  VI.  TEBTJB  —  At  Common  Law  Trovor  la  Transitory  Aetion.  — 
See  note  i. 

vn.  Paxtiss  — 1.  Plaintiff— ^7.  Requisite   Title 
AND  Right  to  Possession  —  vnai  Tost.  —  See  note  4. 

1<MI4»    8.  Convonion    by   Baileo.  —  plaintiflF's  refusal  to  accept  it,  it  was 

Holmes  v,  Leighton,  (Supm.  Ct.  App.  T.)  held  that  no  defense  was  set  np  thereby, 

40  Misc.  (N.  Y.)  678,  holding  further  but  that  the  judgment  in  replevin  was 

that    the   answer   cannot   so   alter   the  conclusive     against     the     defendants, 

character  of  the  action  as  to  preclude  a  Woodworth  v.  Gorsline,  30  Colo.  186. 

body  execution.  14^33.     1.    See    Cassidy    r.    Willis, 

1095.  8.  Elootion  Botweon  Trover  (Tex.  Civ.  App.  1903)  78  S.  W.  Rep.  40. 
and  Eq^ovin.  —  Schaaf  v.  Fries,  90  Mo.  1033.  6.  joinder  of  Aetiont  Againet 
App.  III.  Joint  Tortfeaeon  Favored.  —  Rector    v. 

I<hl7.    2.  Sleotion   Between    Trover  Thompson,  26  Wash.  400. 

and    Treapaao   do   Bonii    Asportatis.  —  1034.    1.    Hesser    v.    Johnson,    13 

Spalding  v,  AUred,  23  Utah  354;  Gif-  Okla.  53  [citing  21   Encyc.  op  Pl.  and 

fin  v.  Martel,  (Vt.  1904)  58  Atl.  Rep.  Pr.  1034] ;  Wilson  v.  Hoffman,  123  Fed. 

788.  Rep.  984. 

]<KI§«     2.  Xleetion  Between  Trover  8.  Dorfman   v.   Weiler,    (Supm.   Ct. 

and  Treepase  Qnare  Claunm  Tregit.  —  App.  T.)  88  N.  Y.  Supp.  669. 

Hunt  V,  Boston,  183  Mass.  303.  4.   Kryn   v.   Kahn,    (N.   J.    1903)    54 

1030.     8.    Moran  v,  Morrill,  78  N.  Y.  Atl.  Rep.  870. 

App.  Div.  440.  1035.    1.  A  Tmstee  in  Bankmptey 

4.  Following  Tmst  Fonda  into  the  Hande  may  be  sued  in  a  state  court  for  con- 
of  a  Beeeiver  of  the  trustee  does  not  version.  Weeks  v.  Fowler,  71  N.  H. 
preclude  the  plaintiff  from  maintaining  518. 

trover   against   the   trustee.      Sweet   v,  4.   See  Vogel  v.  Banks,  60  N.  Y.  App. 

Montpelier  Sav.  Bank,  etc.,  Co.,  (Kan.  Div.  459. 

1904)  77  Pac.  Rep.  538.  14KI7.     1.    Makely  v.  A.  Boothe  Co., 

5.  Beplevin  Against  One  and    Trover  129  N.  Car.  11. 

Against   Others. —  Where,  in  an  action  4.  Cropper  —  Gonvenion  Before  Dividon 

action  of  trover,  the  defendants  pleaded  of  Crop. —  In  Fagan  v.  Vogt,  (Tex.  Civ. 

a  recovery  in  replevin  against  a  joint  App.  1904)  80  S.  W.  Rep.  664,  it  was 

tortfeasor,  tender  of  the  property  in  sat-  held    that    a    cropper's    contract    made 

isf action    of    that    judgment,    and    the  the  landlord  and  the  cropper  joint  ten- 
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10S9.    a«Mff»l  «r  tpttUl  Propcrtj.  —  See  note  I. 

Xqvitoblt  Titt«.  —  See  note  2. 
1  <I49.    b.  Particular  Persons  —  (i)  Assignor  and  Assignee 

—  AaiifUMBt  of  Fropivtj  Bifon  OoATirtioau  —  See  note  I. 

1045.  fltatutw  Ptnnittiiig  AntgnmMit  of  Oaom  of  Aetioa  for  Tort  — 
See  note  i. 

1044,     AioifBoo  la  Bankniptoj.  —  See  note  I . 
104JI,    (3)  Executors    and   Administrators  —  (teTonioB    Alior 
Soath  of  Dooodont.  —  See  note  I . 

1046.  ^6)  Husband  and  Wife.  —  See  note  4. 
(10)  Mortgagor    and    Mortgagee  —  Mmrtgafor.  —  See 


1047. 

note  3. 

1«48. 

note  3. 
1«4». 
lOffO. 


Mortfofoo.  —  See  note  6. 

See  note  i. 

(12)  Principal  and  Agent,  Master  and  Servant.  —  See 

(14)  Sheriff  Who  Has  Levied  Process.  —  See  note  i. 
2.  Defendant  —  a.  In  General.  —  See  note  3. 


ants  of  the  crop,  and  the  latter  could 
maintain  trover  against  the  former. 

In  Northness  v.  Hillestad,  87  Minn. 
304,  the  court  held  that  the  cropper 
could  maintain  trover  against  the  land- 
lord who  sold  the  crop  before  division. 

In  Gilford  v.  Meyers,  27  Ind.  App. 
348,  where  one  employed  to  cultivate 
crops  was  to  receive  a  part  thereof  for 
his  labor,  and  he  sold  the  crops  before 
division,  it  was  held  that  there  was  a 
conversion  by  the  purchaser,  for  which 
the  landlord  could  maintain  suit,  the 
title  being  in  him  until  the  division  of 
the  crops. 

1039.  1.  Chamberlain  V.  Woolsey,  66 
Neb.  149;  Connor  v.  Lithauer,  (Supm. 
Ct.  App.  T.)  30  Misc.  (N.  Y.)  437. 

e.  Altman  v.  Weyand,  66  N.  Y.  App. 
Div.  353. 

1M9*  1.  Vfw  Oo&TonloB  Affcor  As* 
■ignmoat.  —  Where  the  conversion  was 
complete  before  assignment,  and  after 
the  assignment  the  assignee  demanded 
the  property  and  its  delivery  was  re- 
fused, he  was  held  to  be  authorized  to 
sue  in  his  own  name  for  the  latter  con- 
version. Lawrence  v,  Wilson,  64  N.  Y. 
App.  Div.  562. 

1043.  1.  Dolliff  V.  Robbins,  83 
Minn.  498 ;  Rothschild  v.  Allen,  90  N. 
Y.  App.  Div.  233. 

AMigBmont  by  Plaintiff  Pondonte  Lite. 
—  Where,  pending  action,  the  plaintiff 
sold  the  property  and  amended  his  com- 
plaint so  as  to  show  that  he  sued  for 
the  use  of  the  buyer^  it  was  held  that 


the  plaintiff  could  maintain  suit  in  his 
own  name  and  the  amendment  was  sur- 
plusage. McElmurray  v.  Harris,  117 
Ga.  919. 

1M4.  1.  Lyon  v.  Clark,  129  Mich. 
381,  8  Detroit  Leg.  N.  994. 

1045*  1.  Gragard's  Succession,  106 
La.  298. 

IM6.  4.  Lumley  v.  Torsiello,  69 
N.  Y.  App.  Div.  76. 

1047*  8.  Bigler  v.  Leonori,  103 
Mo.  App.  131. 

6.  Friedman  v.  Phillips,  84  N.  Y. 
App.  Div.  179;  JeflFers  v.  Pease,  74  Vt 
215. 

Atftion  by  Xortgagoe  Beforo  Fonelotuv. 
—  Anderson  v,  Adams,  117  Ga.  919; 
Biehler  v.  Irwin,  (Supm.  Ct.  App.  T.) 
84  N.  Y.  Supp.  574;  La  Rue  v.  St. 
Anthony,  etc..  Elevator  Co.,  (S.  Dak. 
1903)  95  N.  W.  Rep.  292;  Parlin,  etc., 
Co.  V.  Moore,  28  Tex.  Civ.  App.  243. 

1M§.  1.  Johnson  v.  Wilson,  137 
Ala.  468. 

8.  Van  Lessler  v.  Ann  Arbor  R.  Co., 
133  Mich.  664,  10  Detroit  Leg.  N.  355. 

IMO*  1.  See  Rochester  Lumber 
Co.  V.  Locke,  72  N.  H,  22. 

IMO*  8.  Weisinger  r.  McDonald, 
(Ky.  1904)  81  S.  W.  Rep.  687;  Schmitt 
r.  Jacques,  26  Tex.  Civ.  App.  125. 

Assignor  and  AsaignM.  —  Where  an 
assignor  held  goods  u>r  account  of  the 
plaintiff  and  delivered  them  to  his  as* 
signee,  and  the  latter  converted  them, 
it  was  held  to  be  proper  to  sue  the 
assignee  individually.     Altman  v.  Mc 
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lOffO.    b.  Purchaser  of  Property  After  Conversion. 

—  See  note  4. 
lOffl,    c.  Principal  AND  Agent,  Master  and  Servant  — 

(i)  Agent  or  Servant.  —  See  note  i. 

10«S9,    (2)  Principal  or  Master.  —  See  note  2. 

d.  Trustees  and  Other  Fiduciaries.  —  See  note  3. 
loss.    e.  Joinder  of  Parties  Defendant  —  (i)  In  Gen- 
eral —  Jginder  or  Kofljoinder  of  Joint  Torttaion  at  PlaintUPs  Bloetimu  —  See 
note  3. 

(2)  Buyer  and  Seller.  —  See  notes  4,  5. 
lOSff.    IX.  Dsclabatiov  OB  CoxPLAnri  —  1.   In  General.— 
See  note  2. 

10ffC«     lUtorial  Ayennonti.  —  See  note  3. 

lOCl.    2.  Oeneral  Beqnintei  nnder  Code  —  Thoorj  of  Dodaratlon  «r 
Complaint.  —  See  note  i.     See  also  THEORY  OF  THE  Case. 


Call,  (Supm.  Ct.  App.  T.)  35  Miac.  (N. 
Y.)  790.  aMrming  (N.  Y.  City  Ct.  Gen. 
T.)  33  Misc.  (N.  Y.)  804.     • 

IMO.  4.  Dolliff  V,  Robbins,  83 
Minn.  498. 

IMl.  1,  One  Who  Consento  to  Con- 
Tonion  of  Property.  —  Rose  v.  Pierce 
County,  25  Wash.  119. 

Wrongfai  Beiinre  by  Deputy  BherilT— 
Bleetion  to  8ae  Bither  Deputy  or  Sheriff. 
—  Sec  Stephens  r.  Head,  138  Ala.  455. 

1M9.  8.  Hunt  v.  Boston,  183 
Mass.  303. 


pacity  cannot  be  sued  for  a  convereion. 
See  also  Matter  of  Ryer,  94  N.  Y.  App. 
Div.  449* 

IMS.  8.  Woodworth  v.  Gorsline, 
30  Colo.  186. 

4.  Mashbum  v.  Dannenberg  Co.,  117 
Ga.  567,  holding  that  where  one  obtains 
possession  of  property  by  fraud,  and 
creates  thereon  in  favor  of  another  a 
lien  subordinate  to  the  rights  of  the 
true  owner,  and  the  lienee  acUs  it 
under  his  lien  to  a  third  person  having 
notice  of  the  fraud,  all  may  be  joined 


8.    Ezeentor  or  Adminletrator  —  Con-     as  defendants  in  an  action  for  conver- 
Tonion  by  Deoedent.  —  Where  a  testator     sion  by  the  owner. 


bequeathed  property  which  he  held  as 
bailee  and  the  bailor  demanded  it  from 
the  executor,  who  refused  to  deliver  it. 


6.   Potter  V.  Lohse,  (Mont.  1904)  77 
Pac.  Rep.  419. 
1M5»    8.    ATorment   of   TniBflloioit 


it  was  held  that  an  action  against  the    Faete. —  Harrington  v,  Stromberg-Mul- 
executor  in  his  representative  capacity     lins  Co.,  29  Mont.  157. 


was  properly  brought.     Moran  v,  Mor- 
rill, 78  N.  Y.  App.  Div.  440. 

An  Eseontor  Who  Befnsee  to  DoUtot 
property  mortgaged  by  his  testator  to 


lOM.  8.  Beattie  Mfg.  Co.  v.  Ger- 
ardi,  z66  Mo.  143. 

Forms. —  Taylor  v.  Dwyer,  129  Ala. 
325;    Karter  v.   Fields,    130  Ala.  430; 


the  mortgagee  on  demand  after  default     Recht  v,  Glickstein,  i6a  Ind.  32;  Fred 


is   personally   liable   in   an   action    for 
conversion.     Mathew  v.    Mathew,    138 
Cal.  334. 
Tnifteeo*  —  A  trustee  cannot  maintain 


Krug  Brewing  Co.  v.  Healey,  (Neb. 
1904)  99  N.  W.  Rep.  489;  Rogers  v. 
Conde,  67  N.  Y.  App.  Div.  130;  Rock- 
well V.  Day,  84  N.  Y.  App.  Div.  437; 


trover  against  his  cotrustee  (both  being  Thompson  v.  Donahoe,  16  S.  Dak.  244; 

beneficiaries  of  the  trust)  who,  having  George    Adams,     etc.,     Co.    v.     South 

the  right  to  do  so,  has  sold  the  trust  Omaha  Nat.  Bank,  (C.  C.  A.)  123  Fed. 

property  and  failed  to  account  on  de-  Rep.  641. 


mand.    Goldschmidt  v.  Maier,  140  Cal. 
xvii,  7z  Pac.  Rep.  984. 

Xoney  BeoeiTed  in  Fidnelnry  OapMity. 
—  In  Vandelle  v.  Rohan,  (Supm.  Ct. 
Spec.  T.)  36  Misc.  (N.  Y.)  239,  it  was 


Form  Prescribed  by  Statute.  —  Leon 
V.  Kerrison,  (Fla.  1904)  36  So.  Rep.  173. 

1061.  1.  Scrivner  v.  Woodward* 
139  Cal.  314;  Kelsey  v.  Mansfield  Bank, 
85    N.    Y.    App.    Div.    334.      Sec   also 


held  that  where  there  is  no  obligation  Jones  v.  Leopold,  95  N.  Y.  App.  Div. 
to  pay  over  the  identical  money,  one  404,  which  was  held  to  be  a  suit  oa 
who  receives  money  in  a  fiduciary  ca-     contract. 
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loea^iora  trover  and  Voi.  xxi. 

1069.    S.  Plaintiff's  Property  and  Bight  to  PonenioiL  -~  a. 

Necessity  to  Allege.  —  See  note  i. 
1003.    b.  Requisites  and  Sufficiency  of  Allegations 

—  HocMfitj   to   Allege   Partionlan  m  to  PlaintifTt  Ownonhip  and  Bight   to 
FotMMion.  —  See  note  5. 

106t(,  Ownanliip  aad  Bight  to  Ponoidon  m  of  What  Time.  —  See 
note  2. 

106T.  SaffldOMy  of  AUegstloii  of  Owaonhlp  Without  AUogiag  PosieMioa 
or  Bight  to  Poeieitioa.  —  See  note  2. 

1068.  4.  Deacription  of  Property  — a.  Necessity  to  Al- 
lege. —  See  note  2. 

b.  Requisites  and  Sufficiency  of  Allegations 

—  (0  ^^  General —  DefiBitoneM  and  Certainty.  —  See  note  3. 
lOTl«    (2)  Avertnent  of  Kind,  Number,  Quantity,  and  Weight. 

—  See  note  1. 

1079.  (3)  Description  of  Money,  Banknotes,  Etc.  —  See 
note  2. 

1078.  6.  Conyenion  —  b.  Requisites  and  Sufficiency 
OF  Allegations  —  (i)  In  General — ATermeat  that  cosTerdon  Was 
WrongfoL  —  See  note  2. 

(2)  Fiction  as  to  Loss  of  Property  by  Plaintiff  and 
Finding  by  Defendant.  —  See  note  3. 

TroTor  or  Aetion  on  Oontraet.  —  See  refer  therefor  to  other  counts  in  the 

Kramer  v.  Northwestern  Elevator  Co.,  complaint.      Wilson    v.    Hoffman,    123 

91  Minn.  346;  Stoneman  v.  Van  Vech-  Fed.  Rep.  984. 

ten,  46  N.  Y.  App.  Div.  370,  aMrmed  165  8.   Stanley   v.    Sierra   Nevada   Silver 

N.    Y.    666;    Parisi   v.   Guardian   Sav.,  Min.  Co.,  118  Fed.  Rep.  931. 

etc.,  Co.,  (Supm.  Ct.  App.  T.)  30  Misc.  Certainty  to  Common   Intent.  —  Har- 

(N.  Y.)  743 ;  Vandelle  v.  Rohan,  (Supm.  ris  v.  Hackley,  127  Mich.  46,  8  Detroit 

Ct.   Spec.  T.)    36  Misc.   (N.  Y.)    239;  Leg.  N.  230. 

Ware  v.  Estabrooks,  73  Vt.  92.  Bail  Trover.  —  See    Harper  v.    Rich- 

1069.     1.    Potter  v.   Lohse,   (Mont,  ards,  120  Ga.  379. 

1904)    77    Fac.    Rep.    419    letting    21  1071.    I.  Deicriptioa   of  Timber.— 

Encyc.   of   Pl.   and   Pr.   1062] ;   Glass  In  Eastern  Mfg.  Co.  v.  Camden  Lumber 

V.  Basin,  etc.,  Min.  Co.,   (Mont.   1904)  Co.,  96  Me.  537,  the  following  was  held 

77  Pac.  Rep.  302 ;  Harrington  v,  Strom-  to   be  a   sufficient   description :     "  One 

berg-MuIlins  Co.,  29  Mont.   157.  thousand   logs,  spruce,   pine  and   hem- 

1063.    5.    Hunt    v.    Hammel,     142  lock,  all  duly  branded  with  the  private 

Cal.   456;   George  Adams,  etc.,  Co.  v.  marks  of  said  plaintiff,  of  the  value  of 

South  Omaha  Nat.  Bank,  (C.  C.  A.)  123  one   thousand  dollars." 

Fed.  Rep.  641.  1073.    8.    See    Benson    v.    Eli,    16 

1065.    9.    Howard  v.  (nmnison,  12  Colo.  App.  494;  Salem  Traction  Co.  v. 

Ohio  Dec.  684,  citing  21  Encyc.  of  Pl.  Anson,  41  Oregon  562,  566,  which  cases 

AND  pR.   1065.  are  similar  in  effect  to  Henry  v.  Sowles, 

1067.    9.    Lowe  v.  Ozmun,  137  Cal.  28  Fed.  Rep.  521,  set  out  in  the  original 

257;  Lafara  v.  Teal,  27  Ind.  App.  580  note. 

(holding  that   possession   need   not   be  1075*    9.    Cordill  v.  Minnesota  Ele- 

alleged  where  there  is  an  allegation  of  vator    Co.,    89    Minn.    442    iciting    21 

ownership) ;   Stanley  v.  Sierra  Nevada  Encyc.  of  Pl.  and  Pr.  1075] ;  Lowe  v. 

Silver  Min.  Co.,  118  Fed.  Rep.  931.    See  Ormun,   137  Cal.  257;  Stevens  v.  Cur- 

also  State  t;.  Sullivan,  99  Mo.  App.  616.  ran,  28  Mont.  366. 

lOm,    9.  Reference  Between  Connte.  8.  Eifeet  of  ATorment  of  Defbndant'k 

—  A  full  description  need  not  be  set  out  Peeseeiion.  —  Florence    v.    Helms,    136 

in   each   count,   but   it   is   sufficient  to  Cal.  613. 
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1077.    (5)  Time  of  Conversion  —  Vooattity  to  Lay  TUn*  Aoowattly. 
—  See  note  i. 

(^  Mode  of  Conversion  —  (a)  Vtoanity  to  Allogo  Modo  of 
OoBTonlon.  —  See  note  3. 

1079.    See  note  i. 

1083.  (0)  Bomaad  and  Bofofal — 'SnAdonoy  of  Baro  ATonnomt  of  Goa- 
Tonion.  —  See  note  2. 

1084.  See  note  i. 

108S*     Propriety  and  BnAoienoy  of  AYormont  of  Bomand  and  Boliial.  — 
See  note  i. 

1080*     SnAdoaey  of  Avormont  of  Bofotal  Without  Demand.  —  See  note  I  • 

ATorment  of  Faett  Exooiing  Demand.  —  See  note  2. 

WaiTor  of  lUlure  to  Aver  Demand.  —  See  note  3. 

1087,  (d)  Fraud  —  Neooitity  to  Alle^  Fraud.  —  See  note  2. 

1088.  6.  Damage!  and  Value  of  Property  —  Prayer  —  a.  In 

General  —  Veoeuity  to  Alle^  Yalne  of  Property.  —  See  note  4. 

1090.  b.  Special  Damages.  —  See  note  i. 

1091.  7.  Objections  Waived.  —  See  notes  i,  3,  4. 

1009.    8.  Amendments  —  ^.  In   What    Particulars—  in 

Qeneral.  —  See  note  3. 
109S.    See  notes  i,  2. 

Striking  Out  Partiei.  —  See  note  7. 
1994.     IntroduotioB  of  How  Cause  of  Aetion.  —  See  note  I. 

1077.    1.  Usual  Mode  of  Stating  Time.  10§§«    4.   Recht  v.  Glickstein,   163 

—  The  hour  and  minute  need  not  be  Ind.  32. 

alleged.   Hunt  v.  Hammel,  142  Cal.  456.  IMO*     1.   Vine  v,  Casmey,  86  Minn. 

S.  Bosworth  v,  Bancroft,  74  Vt.  451;  74. 

Livingstone  v,  Lovgren,  27  Wash.  102.  14HI1*     1.   Johnson    v,    St.    Joseph 

1079*     1.    Livingstone   v.    Lovgren,  Stock  Yards  Bank,  102  Mo.  App.  395. 

27  Wash.  102.  8,  Dean  v,  Ross,  178  Mass.  397. 

10S3*    2.    Stevens    v.    Curran,    28  4.   Bennet   v.    Gilbert,    194    III.    403, 

Mont.  366  idling  21  Encyc.  of  Pl.  and  affirming  94  III.  App.  505. 

Pr.  1083]  ;  Kryn  v.  Kahn,  (N.  J.  1903)  1093.    8.    Cox  v.  Patten  (Tex.  Civ. 

54  Atl.  Rep.  870;  Friedman  v.  Phillips,  App.  1902)  66  S.  W.  Rep.  64. 

84  N.   Y.  App.   Div.   179;   Learock  v.  1093.    1.    Zom  v,  Livesley,  44  Ore- 

Paxson,  208  Pa.  St.  602.  gon  501. 

1084.   1.  Heyert  V.  Reubman,  (Supm.  2.   Emporia  Nat.  Bank  v.  Layfeth,  63 

Ct.  App.  T.)  86  N.  Y.  Supp.  797.  Kan.  17. 

10§5.    1.    Phelps,  etc.,  Co.  v.  Hal-  7.  Striking  Out  Some  of  Partiee  Defend- 

sell,  II  Okla.  i.  ant  to  Conform  to  Proof.  —  Weisinger  v, 

10§6*     1.    Farmers,    etc..    Bank    v.  McDonald,   (Ky.  1904)  81   S.  W.  Rep. 

Bennett,  120  Ga.  1012.  (87. 

2.  See  Farmers,  etc..  Bank  v.   Ben-  The  liability  of  one  defendant  is  not 

nett»  120  Ga.  1012.  affected   by   a   dismissal   as  to   his   co- 

8.  Richey    v.    Haley,    138    Cal.    441,  defendant.      Carper    v.    Risdon,    (Colo, 

to  the  same  effect  as  Daggett  v.  Gray,  App.  1904)  76  Pac.  Rep.  744. 

110  Cal.  169,  stated  in  the  original  note.  1094.     1.   Kew    Cause    of   Action  — 

1097*     2.    When     Body    Execution  Statute  of  Limitations.  —  Where  an  orig- 

tought.  —  Allegations  of  fraud  are  not  inal   complaint   by   a   bailor   against   a 

necessary  to  support  a  suit  for  conver-  bailee  for  sale  failed  to  allege  that  the 

sion,  though  they  may  be  material  if  a  bailee  had  a  reasonable  time  in  which  to 

Itody    execution   is   sought   against   the  make  sale  before  demand  for  return  of 

defendant    Benson  v.  ^»  16  Colo.  App.  the  property,  an  amendment  setting  up 

494.  such  fact  was  held  not  to  constitute  a 
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1095.  XL   Plba    OB   Ahiwsb  —  1.  General    Ime  —  a.   In 

General.  —  See  note  2. 

1096.  *.  Purposes  and  Sufficiency  of  General  Issue 

—  (2)  Plaintiff*  s  Property  and  Right  to  Possession  — (a)  CeBuua-law 
Bole.  —  See  note  2. 

1008.    (3)  Conversion.  —  See  note  2. 

1099«  (5)  Special  Pleas  or  Defenses  Amounting  to  General 
Issue  —  Dtniil  of  PlaintifPt  Propeny.  —  See  note  3. 

1109*  2.  Bequiaitet  and  Soficiency  of  Bpeeial  Pleas  and  De- 
fenses—  a.  In  General— wiiat  spmui  pi«m  Aiiewabi«. — See  note  i. 

1109.    *.  Confession  and  Avoidance  —  {2)  Justification 

under  Judicial  Process,  —  See  note  I, 

1 103.  (3)  Former  Adjudication.  —  See  note  i. 
c.  Estoppel.  —  See  note  3. 

1 104.  d.  Denial  of  Plaintiff's  Property  and  Right 
TO  Possession.  —  See  notes  i,  2. 


new  cause  of  action  to  which  a  plea  of 
the  statute  of  limitations  would  lie. 
Gourley  v.  Prokop,  (Neb.  1904)  99  N.  W. 
Rep.  243,  rehearing  denied  (Neb.  1904) 
100  N.  W.  Rep.  949. 

1<MI5*  8.  Karter  v.  Fields,  130  Ala. 
430. 

1M6»  2.  Davis  v,  Tandy,  107  Mo. 
App.  437 ;  Kirk  v,  Kane,  87  Mo.  App. 
274;  Hopkins  v,  Dipert,  11  Okla.  630. 
Contra,  Anderson  v.  Medbery,  z6  S. 
Dak.  329,  wherein  it  was  held  that  under 
the  general  issue  the  defendant  could 
not  prove  that  the  property  was  not  the 
property  of  the  plaintiff. 

Title  in  Strangar.  —  Simar  v.  Shea, 
89  N.  Y.  App.  Div.  84,  (to  the  same 
effect  as  Rotan  v,  Fletcher,  15  Johns 
(N.  Y.)  207,  stated  in  the  original 
note). 

In  order  to  show  title  in  a  third  per- 


1099.  8.  Dtnial  of  PlaiatilPi  Frap* 
arty. — Hopkins  v.  Dipert,  xi  Okla.  630. 

1100.  1.  Diiaharga   ia  Baakniptey. 

—  Where  the  complaint  alleges  fraud 
on  the  part  of  defendant  a  discharge  in 
bankruptcy  is  no  defense.  Watertown 
Carriage  Co.  v.  Hall,  176  N.  Y.  313, 
affirming  75  N.  Y.  App.  Div.  201,  which 
reversed  66  N.  Y.  App.  Div.  84.  Sec 
aUo  Shipley  v.  Platts,  (S.  Dak.  1903) 
97  N.  W.  Rep.  X. 

1 109.  1.  Bardon  of  Proof.  —  A  sher- 
iff justifying  a  seizure  of  property 
under  process,  when  sued  by  a  stranger 
to  the  writ,  must,  in  case  of  execution, 
show  that  the  execution  issued  on  a 
valid  judgment;  if  an  attachment,  that 
the  plaintiff  in  attachment  was  a  cred- 
itor of  the  defendant  therein.  Mills  v. 
Talbott,  63  Kan.  X4. 

JaBtUoatioii  andor  Attaohmont  Agaiait 


son  the  defendant  must  connect  himself  Third  Porton  —  Failnro  to  Bonj  Platntm 

with  that  title.    Harris  v.  Smith,  71  N.  Property.  —  See  Einstein  v.   Dunn,  61 

H.  330.    But  the  defendants  must  con-  N.  Y.  App.  Div.  X95,  affirmed  171  N.  Y. 

nect  themselves  with  the  stranger's  title  648. 

in  order  to  make  it  available  as  a  de-  Jostifloation  under  Exooation  —  Irnaf- 

fense.    Vogel  v.  Banks,  60  N.  Y.  App.  fleientPlea. —  Where  the  plea  of  justifica- 

Div.  459.  tion  under  execution  fails  to  allege  that 

Title  in  Defendant.  —  To  the  same  ef-  the  execution  was  against  the  judgment 

feet  as  Schoenrock  v.  Farley,  49  N.  Y.  debtor  it   is   insufficient.     Stephens  v. 


Super.  Ct.  302,  stated  in  the  original 
note,  see  Beyer  v.  Fields,  134  Ala.  236; 
Crane  v.  McGuire,  (Tex.  Civ.  App. 
1901)  64  S.  W.  Rep.  942. 

Want  of  Title  in  Plaintiff  Beoante  of 
Fraud. —  See  Williamst/.  Brown,  (Mich. 
1904)  100  N.  W.  Rep.  786,  XX  Detroit 
Leg.  N.  365. 

109§.  9,  Barrett  v.  Mobile,  129 
Ala.  179. 


Head,  138  Ala.  455. 

1103,  1.  See  Beattie  Mfg.  Co.  v. 
Gerardi,  x66  Mo.  142. 

3.  Beaman  v.  Stewart,  (Colo.  App. 
1903)  74  Pac.  Rep.  342;  Oliver  Ditsoa 
Co.  V.  Bates,  181  Mass.  455.  See  also 
Einstein  v.  Dunn,  61  N.  Y.  App.  Div. 
19s,  affirmed  171  N.  Y.  648. 

IIM.  1.  Purehaae  of  Pi'opeity  by 
Defendant  from  Anotlier,  —  In   Zom  *« 
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llOS.     OwB«nhlp    ud   Bight   to   PoNtwipa   in    Thivd   Panot. — See 
note  2. 

e.  Denial  of  Conversion.  —  See  note  4. 

1106.  /.  Denial  of  Damages  and  Value  of  Property. 

—  See  note  2. 

g.  Set-off,  Counterci^im,  and  Recoupment.  — 

See  note  3. 

1 107.  4.  Admiiiions  in  Plea  or  Answer  —  in  een«na.  —  See 
note  3. 

1 1 10.     Xm  BSPLICATIOH  OB  BEPLT  —  DepArtnre.  —  See  note  2. 
XIT.  BBTUBB   of   PBOPBBTT   BT  DEPEHDAVT  PBBDIBa 
ACTIOH  —  In  Oaniral.  —  See  note  3. 

1119.    XT.  AYBBMEVT8  AVD  Pboof  — -  Vabiahcb  —  1.  In  Oen- 
eraL  —  See  note  i. 

2.  As  to  Goods  Converted  —  in  Oen«rai.  —  See  note  2. 


Livesley,  44  Oregon  501,  an  answer  ad- 
mitting that  the  plaintiff  held  a  mort- 
gage on  the  property,  but  alleging  that 
the  mortgagor,  from  whom  the  defend- 
ant bought,  had  been  vested  by  the 
plaintiff  with  authority  to  sell,  was  held 
to  state  a  good  defense  as  against  a 
demurrer.  Zom  v.  Livesley,  44  Oregon 
50Z. 

For  a  Sufficient  Allegation  of  Gift  see 
Knox  V,  Cook,  119  Ga.  689. 

1 1M«  2.  In  an  Action  Against  a  8h«r- 
lif  who  justified  under  a  mortgage  fore- 
closure, a  motion  to  strike  out  the  mat- 
ter of  justification  on  the  ground  that 


bard  First  Nat.  Bank  v,  Qeland,  (Tex. 
Civ.  App.  1904)  8a  S.  W.  Rep.  337- 

Claim  Conneotad  with  Subject  of  Action. 
—  A  judgment  obtained  against  the 
plaintiff  on  an  independent  and  en- 
tirely separate  demand  cannot  be  set 
off  against  his  claim  for  damages  for 
conversion.  Potter  v.  Lohse,  (Mont. 
1904)  77  Pac.  Rep.  419. 

For  an  InsnAdent  Counterclaim  see 
Babcock  v.  Maxwell,  29  Mont.  31. 

1107.  8.  See  Salida  Bldg.,  etc., 
Assoc.  V,  Davis,  16  Colo.  App.  294; 
Clements  v.  Eiseley,  63  Neb.  651. 

II 10.    8.  Beply  Sotting  np  Hev  As- 


the  sheriff  was  not  a  party  to  the  fore-    iignment.  —  Where  the  complaint  of  a 


closure  proceedings  and  the  mortgage 
did  not  show  title  as  against  him  was 
held  to  be  properly  denied,  the  alle- 
gations being  essential  to  connect  the 
sheriff  with  the  title.  Anderson  v,  Med- 
bery,  16  S.  Dak.  329. 

11<I5.  8.  See  Summerville  V.  Stock- 
ton Milling  Co.,  142  Cal.  529;  Reynolds 
V.  Fitzpatrick,  28  Mont.  170. 

4.  Averment  of  Insnffioient  Seaionfor 
BefoiaL  —  The  theft  of  the  goods  after 
demand  and  refusal  to  deliver  is  no 
defense.  Lopard  v.  Symons,  (Supm. 
Ct.  App.  T.)  85  N.  Y.  Supp.  1025. 

1108.  8.  In  Action  by  Mortgagee^ 
Plea  that  Xortgage  Covered  Other  Prop- 
erty. —  See  Karter  v.  Fields,  130  Ala. 
430. 

5.  Frazier  v.  Atchison,  etc.,  R.  Co., 
104  Mo.  App.  355.  See  also  Vandelle 
V.  Rohan,  (Supm.  Ct.  Spec.  T.)  36 
Misc.  (N.  Y.)  239. 

Lien  of  Defendant  npon  Property.  — 
An  equitable  lien  cannot  be  shown  under 
a  plea  setting  up  a  contract  lien.    Hub- 


mortgagee  alleged  that  the  mortgage 
was  given  to  secure  a  present  debt  and 
future  advances,  and  the  answer  denied 
that  it  was  given  to  secure  any  sum 
except  a  certain  sum  paid  by  the  mort- 
gagor, it  was  held  to  be  no  departure 
for  the  plaintiff  to  reply  that  the  sum 
stated  in  the  answer  was  advanced  be- 
fore the  mortgage  was  given,  and  an 
agreement  on  that  date  to  advance  other 
sums  which  the  mortgage  secured.  Zom 
V.  Livesley,  44  Oregon  501. 

8.  Eldridge  v.  Hoefer,  (Oregon  1904) 
77  Pac.  Rep.  874.  See  also  King  v, 
Franklin,  132  Ala.  559;  Trammell  v. 
Mallory,  115  Ga.  748;  Flagler  v.  Hearst, 
91  N.  Y.  App.  Div.  12. 

1113.  1.  Hereford  v.  Pusch,  (Ariz. 
1902)  68  Pac.  Rep.  547. 

8.  Qnantity  of  Property.  —  Where  the 
plaintiff  sued  for  the  conversion  of  a 
certain  number  of  logs  containing  cer- 
tain cubic  feet,  a  variance  in  the  proof 
as  to  the  number  of  logs  was  held  to 
be  immaterial,  there  being  no  conflict 
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1114.     See  note  i. 

Dlitlnotioii  B«tWMii  OoaTtnioB  of  Pfopwty  and  Prpotodi  of  Proporiy. 

—  See  note  2. 

3.  Ai  to  PlaixEtiff's  Property  and  Bight  to  PosMiioii  — 
la  eonoral.  —  See  note  3. 

Snflflioi&oy  of  Proof  of  PotMotioa.  —  See  note  4. 
1 1 1  A«     ATonaont  aad  Proof  of  Joiat  Owaorohip.  —  See  note  I. 

4.  Aa  to  Oonveraion  —  a.    In  General.  —  See  notes 
2,  3»  4,  5- 


as   to   cubic   feet.     Gulf   City   Shingle 
Mfg.  Co.  V.  Boyles,  129  Ala.  192. 
1114.     1.    Truss  V.  Byers,  137  Ala. 

509. 

8.  Boulden  v.  Gough,  4  Penn.  (Del.) 
48;  Carlson  t/.  Jordan,  (Neb»  1903)  93 
N.  W.  Rep.  1 130;  Johnston  v.  Chicago, 
etc.,  R.  Co.,  (Neb.  1903)  97  N.  W.  Rep. 

479. 
8.   Patterson  v.  Irvin,   132  Ala.  557; 

Jordan  v.  Lindsay,  132  Ala.  567;  Thom« 

ton  r.  Dwight  Mfg.  Co.,  137  Ala.  211; 

Hereford  v,  Pusch,  (Ariz.  1902)  68  Pac. 

Rep.    547 ;    Gam   v.   Cordrey,   4    Penn. 

(Del.)    143;  Burch  v,  Pedigo,  113  Ga. 

XI 57;  Van  Lessler  v.  Ann  Arbor  R.  Co., 

133  Mich.  664,  10  Detroit  Leg.  N.  355 ; 

Arsene  v.  La  Fermina,  (Supm.  Ct.  App. 

T.)  38  Misc.  (N.  Y.)  776;  Jacquemin  v. 

Finnegan,    (County   Ct.)    39   Misc.    (N. 

Y.)    628;    Drew  v.   Salmon,  85    N.   Y. 

App.    Div.    615;     Walker    v,    Farrell, 

(Supm.  Ct.  App.  T.)   84  N.   Y.  Supp. 

182;  Canning  v.  Owen,  22  R.  L  624; 

South     Bend     Ironworks    v.     Wagner, 

(Tex.  Civ.  App.   1903)   74  S.  W.  Rep. 

601. 

DIroetiag  Yordlot. —  Henderson  v,  Pil> 
ley,  131  Ala.  548;  Kansas  City,  etc.,  R. 
Co.  V,  Wagand,  134  Ala.  388;  Reid  v, 
Caldwell,  114  Ga.  676;  Grier  v.  North, 
etc.,  Macon  St.  R.  Co.,  120  Ga.  353; 
Syck  V.  Bossingham,  120  Iowa  363; 
Goss  V,  Meehan,  83  Minn.  178. 

iTidoaoo  of  Owaerihlp.  —  An  implica- 
tion of  ownership  based  on  the  evi- 
dence may  be  sufficient  to  support  the 
action.  Guernsey  v.  Fulmer,  66  Kan. 
767. 

4.  Vidovich  v.  Scott,  134  Cal.  xx,  66 
Pac.  Rep.  489 ;  Rosencranz  v.  Swofford 
Bros.  Dry  Goods  Co.,  175  Mo.  518; 
Weeks  v.  Fowler,  71  N.  H.  518;  Co- 
lumbia Bank  v,  American  Surety  Co., 
84  N.  Y.  App.  Div.  487,  aMrmed  178 
N.  Y.  628 ;  Edmisson  v,  Drumm-FIato 
Commission  Co.,  13  Okla.  440;  Zom  v. 
Livesley,  44  Oregon  501.  See  also  U.  S. 
V,  Denver,  etc,  R.  Co.,  191  U.  S.  84. 


1116.  1.  Adsit  V.  Ehmke,  47  N.  Y. 
App.  Div.  223. 

S.  Alabama.  —  Moore  v.  Monroe  Re- 
frigerator Co.,  128  Ala.  621;  King  v. 
Franklin,   132  Ala.  559. 

Georgia.  —  Baston  v.  Rabun,  115  Ga. 
378. 

Iowa.  —  Stanley  v.  South  wick,  120 
Iowa  480. 

Kentucky,  —  White  Sewing  Mach. 
Co.  V.  Conner,  iii  Ky.  827. 

Minnesota.  —  Port  Huron  Engine, 
etc.,  Co.  V.  Otto  Gas  Engine  Works,  89 
Minn.  393. 

Missouri.  —  Dailey  v.  Black,  92  Mo. 
App.  228;  German-American  Biank  v. 
Brunswig,  107  Mo.  App.  401. 

Nebraska.  —  Cummins  v.  People's 
Bldg.,  etc.,  Assoc,  6z  Neb.  728;  Prokop 
V.  Gourlay,  65  Neb.  504 ;  Carlson  v.  Jor- 
dan, (Neb.  1903)  93  N.  W.  Rep.  11 30; 
Gathers  v.  Damerell,  (Neb.  1903)  97 
N.  W.  Rep.  623. 

New  Hampshire.  —  Stahl  v.  Boston, 
etc,  R.  Co.,  71  N.  H.  57. 

New  York.  —  Krakower  v.  Krakower, 
79  N.  Y.  App.  Div.  633 ;  Rubin  v.  Wells 
Fargo  Express  Co.,  (Supm.  Ct.  App.  T.) 
85  N.  Y.  Supp.  1 108;  Case  v.  Duffy, 
(Supm.  Ct  App.  T.)   86  N.   Y.  Supp. 

778. 

Oregon.  —  Walker  v.  Athena  First 
Nat.  Bank,  43  Oregon  102. 

Rhode  Island.  —  Canning  v.  Owen,  22 
R.  I.  624;  Stoneman  v.  Lyons,  24  R.  I. 

539.  ^ 

IVisconsin.  —  Williams  v.  Fethers, 
115   Wis.   314. 

BUloUMi  ia  Proof  Soqalrod.  —  Con- 
version may  be  implied  from  circum- 
stances proven.  Goltra  v.  Penland,  42 
Oregon  x8. 

8.  Industrial,  etc.  Trust  (^.  v.  Tod, 
170  N.  Y.  233. 

4.  Keith  v.  De  Bussigney,  179  Mass. 
255 ;  Wamsley  v.  Atlas  Steamship  Co., 
168  N.  Y.  533,  reversing  50  N.  Y.  App. 
Div.  199. 

5.  DoBiaad  aad  Softiial  become  inuna- 
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1117  1190 


1117. 

note  3. 
Ills. 

1119. 
1190. 


PirUealar  Modt  of  OonTonion.  —  See  note  I. 

b.  By  Whom  Property  Was  Converted.  —  See 

d.  Time  of  Conversion.  —  See  note  2. 
5.  As  to  Damages  and  Value  of  Property.  —  See  note  3. 
XTI  IirsTBUCTioirB  — - 1.  In  OeneraL  —  See  notes  3,  4. 
See  note  2. 


terial  allegations  of  the  complaint  when 
the  conversion  is  otherwise  shown. 
Carper  v,  Risdon,  (Colo.  App.  1904)  76 
Pac.  Rep.  744.  See  also  Bosworth  v. 
Bancroft,  74  Vt.  451. 

11 17.  1.  Carper  v.  Risdon,  (Colo. 
App.  1904)  76  Pac.  Rep.  744.         , 

Proof  of  Wrongful  Taking  of  Property. 
—  Zion  V.  De  Jonge,  (N.  Y.  City  Ct. 
Gen.  T.)  39  Misc.  (N.  Y.)  839. 

S.  See  Gross  v,  Scheel,  (Neb.  1903) 
93  N.  W.  Rep.  418,  wherein  it  was  held 
that  the  proof  failing  to  sustain  the 
▼erdict  as  to  some  of  the  defendants, 
the  court  could  grant  a  new  trial  as  to 
them  and  render  judgment  against  the 
other  defendants. 

1118*  2.  Wallace  v.  Mallary,  117 
Ga.  161,  holding,  however,  that  the 
proof  must  show  conversion  before  suit 
was  brought. 

Sovend  Aeti  of  Ckinvenion.  —  See  Wil- 
son V.  Hoffman,  123  Fed.  RjBp.  984. 

8,  Liebman  v.  Abramson,  (N.  Y.  City 
Ct.  Gen.  T.)  38  Misc.  (N.  Y.)  807; 
Davis  V,  Bowers  Granite  Co.,  75  Vt. 
286;  Messenger  v.  Murphy,  33  Wash. 
353;  Guras  v.  Porter,  118  Fed.  Rep.  668. 

Boqnisite  Proof  of  Valno.  —  See  Aigel- 
tinger  r.  Wbelan,  133  Cal.  no;  Scriv- 
ner  v.  Woodward,  139  Cal.  314;  Cun- 
ningham V.  O'Connor,  (Mich.  1904)  99 
N.  W.  Rep.  25,  II  Detroit  Leg.  N.  i; 
Goltra  V.  Penland,  42  Oregon  x8;  Can- 
ning V,  Owen,  22  R.  I.  624. 

Bafloionoy  of  Proof  of  Soma  Vslao. — 
See  Blumenthal  v.  Lewy,  82  N.  Y.  App. 
Div.  535. 

Oiiflloient  Proof  of  Valno.  —  Where  the 
suit  was  for  the  conversion  of  certain 
bonds,  all  of  the  same  issue,  proof  that 
a  certain  price  was  paid  for  a  part  of 
the  bonds  was  held  to  be  sufficient  to 
fix  the  value  of  all.  Dean  v.  Ross,  178 
Mass.  397. 

Where  the  plaintiff  sued  for  conver- 
sion of  two  hundred  and  twenty-two 
bales  of  cotton  and  proof  showed  his 
right  to  recover  for  three  bales  and 
there  was  an  agreement  between  the 
pafties  as  to  value   of  the  two   hun- 


dred and  twenty-two  bales,  it  was  held 
to  be  sufficient.  Cuero  First  Nat.  Bank 
V.  San  Antonio,  etc.,  R.  Co.,  (Tex.  1903) 
77  S.  W.  Rep.  410. 

The  Plaintiff  Vast  Provo  Value  at  the 
Time  of  Conversion  or  at  some  time  be- 
tween the  conversion  and  the  judg- 
ment.    Oxford  V.  Ellis,  117  Ga.  817. 

1119*  8.  Moore  v.  Monroe  Refrig- 
erator Co.,  128  Ala.  621 ;  King  v.  Frank- 
lin, 132  Ala.  5S9;  Burroughs  v,  Butler- 
Ryan  Co.,  121  Iowa  215;  Lemon  v,  Mc- 
Bride,  (Mich.  1903)  96  N.  W.  Rep.  453, 
xo  Detroit  Leg.  N.  462;  Kirk  v,  Kane, 
87  M.  App.  274;  Bower  v.  Bower,  97 
Mo.  App.  674;  Hakes  v,  Thornton,  59 
N.  Y.  App.  Div.  464. 

4.  HoUaday-Klotz  Land,  etc.,  Co.  v. 
T.  J.  Moss  Tie  Co.,  87  Mo.  App.  167. 

1190.  2.  Benson  v,  Eli,  16  Colo. 
App.  494;  Ladd  v.  Williams,  (Mo.  App. 
1904)  79  S.  W.  Rep.  511;  Laurence  r. 
Wilson,  64  N.  Y.  App.  Div.  562;  Sug- 
arman  v.  Brengel,  68  N.  Y.  App.  Div. 
377;  Rosenkranz  v^  Saberski,  (Supm. 
Ct.  App.  T.)  40  Misc.  (N.  Y.)  650. 

Propriety  of  Bireoting  Verdiet.  —  See 
Woods  V.  Rose,  135  Ala.  297;  Barrett 
V.  Mobile,  129  Ala.  179;  Pedroni  v. 
Eppstein,  17  Colo.  App.  424;  Wallace 
V,  Mallary,  117  Ga.  161;  Midville,  etc., 
R.  Co.  V.  Bnxhl,  117  Ga.  329;  Scarboro 
V,  CK>ethe,  118  Ga.  543;  Gentry  v.  Sin- 
gleton, (Indian  Ter.  1902)  69  S.  W. 
Rep.  898,  reversing  on  rehearing  3  In- 
dian Ter.  516;  Litell  v.  Pettit,  (Ky. 
1904)  81  S.  W.  Rep.  237;  Mueller  v. 
Olson,  90  Minn.  416;  Tillman  v.  Inter- 
national Harvester  Co.,  (Minn.  1904) 
loi  N.  W.  Rep.  71 ;  Holladay-Klotz 
Land,  etc.,  Co.  v.  T.  J.  Moss  Tie  Co.,  87 
Mo.  App.  167;  Lamkin  r.  Johnson,  72 
N.  H.  344 ;  Schechter  v.  Watson,  (Supm. 
Ct.  App.  T.)  35  Misc.  (N.  Y.)  43; 
Schleicher  v,  Wirth,  (Supm.  Ct.  App. 
T.)  86  N.  Y.  Supp.  265;  Parker  v. 
Brown,  136  N.  Car.  280;  Miles  v.  North 
Pac.  Lumber  Co.,  38  Oregon  556 ;  Goltra 
V.  Penland,  42  Oregon  18;  Lines  9, 
Alaska  Commercial  Co.,  29  Wash.  133 ; 
George    Adams,    etc.,    Co.    v.    South 
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1 190.  8.  Ai  to  Title  and  Bight  to  PoMOifioii.  —  See  note  4. 

1 191.  S.  At  to  What  Coiutitiitot  Conyanioii.  —  See  note  2. 

4   Ai  to  Koanure  of  Damagot  —  in  eounL  —  See  note  3. 
1199.     litmpUury  IHuBagw.  —  See  note  I. 

XVn.  YSBDICT  AVD  P1VDIVO0  —  1.  In  OenoraL  —  See 
note  2. 

1 195.  VMtMity  to  Find  Yalu  or  Aaiooi  DoBAgoo,  —  See  note  I. 
1194.    2.  8Ututei  Permitting  Alternatiye  Yerdiot  —  See  note  2. 
1 199.    3.  Againit  Some  or  ill  Defendanti.  —  See  note  i. 

1 196.  4.  For  What  Amonnt  —  a.  Value  of  Part  of  Prop- 
erty Declared  For.  —  See  note  i. 

*.  Amount  Dependent  upon  Plaintiff's  Inter- 
est  IN    Property  —  Jolmt  Tenant  or  Tonant  in  Common. —  See  note  2. 
In  Aotion  bj  PlaintUT  SaTiny  epooial  Property.  —  See  note  3. 

1197.  c.  Remittitur.  — See  note  I. 


Omaha  Nat.  Bank,  (C.  C  A.)  123  Fed. 
Rep.  641 ;  Shoup  v.  Marks,  (C.  C.  A.) 
128  Fed.  Rep.  32. 

1190.    4.   Kipp    V,    SiWerman,    25 
Mont.  296. 


Co.,  117  Ga.  567 ;  Cunningham  v.  O'Con- 
nor,  (Mich.   1904)   99  N.  W.  Rep.  25, 
1 1  Detroit  Leg.  N.  x ;  Felts  v.  Collins, 
67  N.  Y.  App.  Div.  430. 
1196.    1.  Amonnt  of  Indgment  In  Ae- 


Aa  Initrnetion  Ignoring  the  llnoition  of    tion  fbr  Hoto  and  Mortgage.  —  Barber 


fhe  Plaintifl's  Bight  of  Poeeeidon  is  er 

roneous.  Potter  v,  Lohse,  (Mont  1904) 
77  Pac.  Rep.  419. 

1191.  a.  See  Bellows  cr.  Crane 
Ltimber  Co.,  129  Mich.  560,  8  Detroit 
Leg.  N.  X088. 

S.  Barber  v.  Hathaway,  47  N.  Y.  App. 
DiT.  165,  ofRnned  169  N.  Y.  575;  Ein- 
stein tf.  Dunn,  61  N.  Y.  App.  Div.  195, 
a0irmed  171  N.  Y.  648;  Sufford  v, 
Lang,  25  R.  I.  488;  Chappell  tr.  Puget 
Sound  Reduction  Co.,  27  Wash.  63. 


V,  Hathaway,  47  N.  Y.  App.  Dir.  16$, 
affirmed  169  N.  Y.  575. 

Where  the  Bait  Wae  for  the  GonTenlon 
of  Konoy,  it  was  held  that  the  defend- 
ant should  be  charged  only  with  the 
sum  actually  converted  by  him,  though 
the  remainder  of  the  fund  was  taken 
on  claims  assigned  by  him  to  others. 
Benson  v.  Eli,  x6  Colo.  App.  494. 

8.  Felts  V.  Collins,  67  N.  Y.  App.  Div. 
430. 

Aetion  by  Mortgagee  Against  Pnrehai« 


1199.    I.    Vermillion   v.   Le   Clare,    from  Mortgagor. —  Karter  v.  Fields,  130 


89  Mo.  App.  55. 

t.  Turner  v.  Faubion,  (Tex.  Civ. 
App.  1904)  81  S.  W.  Rep.  810. 

fnAeient  Yerdiot.  —  "  We,  the  jury, 
find  for  the  plaintiff  in  the  sum  of  nine 
hundred,  thirty  &  ^^  dollars  ($930.73)" 
was  held  to  be  a  sufficient  verdict  in 
Flannery  v,  Harley,  117  Ga.  483. 

"  The  yerdict  should,  beyond  the  for- 
mal part,  contain  nothing  more  than 
the  finding  for  the  plaintiff  and  the 
amount  of  the  recovery."  Hopkins  v. 
Dipert,  11  Okla.  630. 

1 193.  I.  Yerdiet  for  Amonnt  Greater 
than  Yalne  of  Property.  —  Davis  v. 
Bowers  Granite  Co.,  75  Vt.  286. 

lUlnre  to  State  Aggregate  Amonnt  to 
Whieh  Plaintiff  Is  Entitled. -See  O'Neill 
Mfg.  Co.  V.  Woodley,  xx8  Ga.  1x4. 

1194.  8.  O'Neill  Mfg.  Co.  V.  Wood- 
ley,  118  Ga.  X14. 

1199*    1.  Mashbum  v.  Dannenberg, 


Ala.  430;  Illinois  Trust,  etc.  Bank  v. 
Alexander  Stewart  Lumber  Co.,  119 
Wis.  54. 

8.  Einstein  v.  Dunn,  61  N.  Y.  App. 
Div.  195,  affirmed  171  N.  Y.  648;  Clark 
V,  Clement,  75  Vt.  417. 

Conditional  Bale  ~  Aetion  hf  8vyv.  — 
Where  the  seller  retained  title  to  prop- 
erty sold  until  payment  made,  and  the 
buyer  was  bound  to  make  payment  and 
had  paid  part  of  the  purchase  price,  the 
latter  was  held  to  be  authorized  to 
maintain  trover  against  a  stranger  and 
recover  the  full  value  of  the  property. 
Messenger  v.  Murphy,  33  Wash.  353. 

1197.  1.  Meyer  v.  Phoenix  Ina 
Co.,  95  Mo.  App.  721 ;  Lance  v.  Butler, 
135  N.  Car.  4x9;  Felts  v.  Collins,  67 
N.  Y.  App.  Div.  430;  Texarkana  Water 
Co.  V.  Kizer,  (Tex.  Civ.  App.  1901)  63 
S.  W.  Rep.  913 ;  Davis  v.  Bowers  Gran- 
ite Co.,  75  Vt  286. 
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1138.  5.  Special  Verdict  and  Findinj^  —  eeaeral  Beqniiitw  of 
nadingt  of  Court.  —  See  note  2. 

Finding!  of  Boforoeo.  —  See  note  5* 

XVIIL  JUBGMSHT  —  Appropriate  Form  of  Judgment  in  TroTor. 
—  See  note  6. 

1138.  2.  At  to  Demand.  —  A  failure  A  Finding  that  the  Defendant  "Con- 
to  find  that  demand  was  made  before  verted ''  the  Property  is  a  finding  of  all 
suit  brought  is  immaterial  where  the  the  facts  necessary  to  constitute  a  con- 
facts  show  that  demand  would  have  version.  Eureka  County  Bank  v.  Clark, 
been  unavailing.  Hunt  v.  Hammel,  142  (C.  C.  A.)  130  Fed.  Rep.  325. 
Cal.  456.  6.  Radway  v.  Duffy,  79  N.  Y.  App. 

As  to  PlaintliTs  Title.  —Where  the  Div.  116. 

plaintiff's    title    is    manifest    from    the  6.  Judgment  for  Betnm  of  Property  and 

facts   found,   a   finding  that  he  is  the  Heir.  — See     McCarthy     v,     Rowland, 

owner     is     unnecessary.       Mathew     v.  (Supm.  Ct.  App.  T.)   85   N.  Y.  Supp. 

Mathew,   138  Cal.  334.  327. 
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O.    I  JvBiBDiOTioir  nr  Oehsbal  —  1.   Equity  JnriidietioiL  — 
a.  Statement  of  Rule.  —  See  note  i. 

10.  See  note  3. 

11.  InitanMi  of  JurifdietloB.  —  See  note  2. 

19.    *.  Exclusiveness  of  Jurisdiction.  —  See  note  4. 

14.    c.  Adequate  Remedy  at  Law.  —  See  note  2. 

99.    4.  Particular  Courts — b.  Probate  Courts  —  Ptobato  oo«m 

Hat«  Ho  GoAoral  Jariidiotion.  —  See  note  3. 

94.    n.  Apfoivtxsht  of  Tbvbtee  — 2.  Votice  and  Partiei  — 

a.  Who  May  Maintain  Proceedings  —  AnyPonon  intoMtad.— 
See  note  8. 
97.    b.   Necessary  Parties  —  Necessity  of  Notice  — 

(l)  General  Rules  — Hotioo  UnnoooiMiy.  —  See  note  i. 

31.    3.  Bill,   Petition,  or  Complaint  —  a.  Form  of  Applica- 
TION. — See  note  5. 

37.  6.  Appellate  Beview  —  Appotntmont.  —  See  note  i. 

38.  in.  Bsxovalahd  Substitvtioh  of  Tbustsbs — S.  Jorii- 
diotion  —  a.  Of  Equity.  —  See  note  i. 

40.    b.  Of  Particular  Courts— (2)  Probate  Courts.  — Ste 
notes  I,  3. 


9.  1.  Inherent  Orlginel  Jnriidietion 
of  Bqoity.  —  Currier  v,  Johnson,  (Colo. 

1903)  73  Pac.  Rep.  882. 

10.  S.  Deolaring,  Enforcing,  and 
BnporTising  Trnitt.  —  Lenow  v.  Arring- 
ton,  (Tcnn.  1902)  69  S.  W.  Rep.  314. 

11.  8.  Goldschmidt  v.  Maier,  140 
Cal.  xvii,  73  Pac.  Rep.  984. 

15l«  4.  Eqnity  Jnriidietion  ExoIuIto. 
—  Goldschmidt  v.  Maier,  140  Cal.  xvii, 
73  Pac.  Rep.  984 ;  Seattle  v.  McDonald, 
26  Wash.  98. 

14.  9.  Evans  v,  Evans,  (N.  J.  1904) 
57  Atl.  Rep.  872. 

93.  S.  Currier  v,  Johnson,  (Colo. 
1903)  73  Pac.  Rep.  882 ;  Evans  v,  Ev- 
ans, (N.  J.  1904)  57  Atl.  Rep.  872. 

M.  8.  Kennard  v.  Bernard,  98  Md. 
513;  Bamett  v.  Smart,  158  Mo.  167; 
Cone  V.  Cone,  61  S.  Car.  512. 

A  Croditor  of  tho  DiitrihntoM  of  the 
trust  may  maintain  proceedings  for  the 
appointment  of  a  trustee.  Guarantee 
Trust,  etc.,  Co.  r.  Scott,  199  Pa.  St.  471. 


97*    1.  Kennard  v,  Bernard,  98  Md. 
513. 
31.    5.   Applioation    hj   Potitton. — 

Kennard  v.  Bernard,  98  Md.  513. 

37.  1.  Guarantee  Trust,  etc,  Co.  v. 
Scott,  199  Pa.  St.  471. 

38.  1.  Inherent  Eqnity  Jnriidletioii. 

—  Mannhardt  v.  Illinois  Staats  Zd- 
tung  Co.,  90  111.  App.  3x5;  Seattle  v. 
McDonald,  26  Wash.  98. 

Control  of  Conrt  oror  Power  of  BemoTtL 

—  Where  the  instrument  creating  a 
trust  provides  that  a  majority  of  the 
beneficiaries  may  at  any  time  remove 
the  trustee  and  appoint  a  new  one,  their 
action  is  reviewable  by  a  court  of 
equity.  March  v.  Romare,  114  Fed. 
Rep.  200. 

40.    1.  Jnriidietion  of  Probate  Conzt. 

—  Stafford  v.  American  Missionary 
Assoc,  12  Ohio  Cir.  Dec.  442;  Neafie's 
Estate,  199  Pa.  St.  307. 

3.  Oronnds  fbr  BemoTal.  —  Matter  of 
Satterthwaite,  60  N.  J.  Eq.  347. 
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43.    6.  Parties— a.  Who  May  Maintain  Proceedings  — 

(i)  In  General — PtrMsa  lnt«r«tttd.  —  See  note  3. 

44,    OotmitM.  —  See  note  7. 

ffO.  8.  Hearing  and  Detennixuition  —  DiieretloB  of  Oenrt.  —  See 
note  4. 

In  Ptiiiii7lTanlA.  —  See  note  6. 

ji3.     10.  Appellate  Beview.  —  See  note  4. 

55.  IT.  KB8IOHATIOV  OF  TBVSTSBf  —  2.  Jnrisdiotion  —  ^.  Of 
Particular  Courts.  —  See  notes  i,  2. 

59.  7.  Order  or  Deoree  —  Opening  and  Vaoating.  —  See  note  3. 

60.  8.  Costs  and  Allowanoes  —  a.  Liability  for  Costs.  — 
See  note  i. 

63.  V.  iHSTXVOTiovs  07  CovBT  —  1.  Jiirisdiotion  —  wuit.  -^ 
See  note  i. 

63.  2.  When  Instmotions  Hay  Be  Asked  —  a.  General  Rule. 
—  See  note  2. 

•4.    b.  Particular  Questions.  —  See  note  i. 

Matters  Ditoretionary  with  TnutM.  —  See  note  3. 
Conflieting  Claimi.  —  See  note  4. 

65.  3.  Form  of  AppUoation  —  a.  Bill  or  Petition  —  Fomai 
BiU  in  Equity.  —  See  note  6. 

67.    4.  Parties  —  b.  Necessary  and  Proper  Parties  —  it 

If  Gantral  Bnle.  —  See  note  4. 

43.  S.    Any     P«non     Interottad*  —  ally.—  Matter    of    Abbot,    (Surrogate 
Nevitt  V,  Woodbum,  190  111.  283.  Ct)  39  Misc.  (N.  Y.)  760. 

44.  7.  Crowley  v.  Crouch,  114  Ga.  69.    1.  WiU  Creating  Tnut. —  Cas^ 
135.  V.  Canavan,  93  III.  App.  538;  Murray 

50.    4.  Stafford   v.   American    Mis-  v,  Rodman,  (Ky.  1903)  y6  S.  W.  Rep. 

sionary  Assoc,  12  Ohio  Cir.  Dec.  442.  854.    Compare  Morton's  Estate,  201  Pa. 

e.  A  Snbstantlal  Canse  for  ths  Samoyal  St.  269. 

of  the  trustee  must  be  shown,  as  the  Equity  Has  Jnrisdiotion. —  See  Page  tr. 

cdurt  will  not  act  arbitrarily.     Neafie's  Marston,  94  Me.  342,  to  the  same  effect 

Estate,  z99,Pa.  St.  307.  as  De  Graffenreid  v.  Green,   i   Coldw. 

59.  4.  Appeal  lies  from  BemoTal.  —  (Tenn.)  109,  stated  in  the  original  note. 
Neafie's  Estate,  199  Pa*  St.  307.  63.    8.    Bight   to   Instmotions   from 

A  Writ  of  Error  will  not  lie  to  review  Conrt.  —  Casey  v.  Canavan,  93  111.  App. 

the  discretion  of  the  Probate  Court  in  538. 

removing  a  testamentary  trustee  under  Property    in    Foreign    Jnrisdiotion.  — 

the  Ohio  statute.     Stafford  v.  American  A  court  of  equity  will  not  advise  trus- 

Missionary   Assoc,   12   Ohio   Cir.   Dec.  tees  in  regard  to  duties  concerning  real 

442.  estate  situated  in  another  jurisdiction. 

55«     1.  In  Hew  York  the    Supreme  Thayer  v.  Fairchild,  25  R.  I.  509. 

Court  has  authority  by  statute  to  ac-  64.     1.  Court  Hot  General  Legal  Ad- 

cept  the  resignation  of  a  trustee.  Roths-  viser.  —  Holland   Trust   Co.   v,   Suther- 

child  V.  Goldenberg,   (Supm.  Ct.  Spec  land,  65  N.  Y.  App.  Div.  252. 

T.)  33  Misc.  (N.  Y.)  646.  8.  Holland  Trust  Co.  v.  Sutherland, 

2.  Hord  V.  Bradbury,  156  Ind.  30.  177  N.  Y.  327. 

59*    8.  Collateral  Attack.  —  An  order  4.    Conflieting    Claims.    —     Holland 

accepting  the  resignation  of  trustees  is  Trust  Co.  v.  Sutherland,  177  N.  Y.  327. 

not  open  to  collateral  attack,  but  can  65.    6.  Bill  and  Bet  Petition  Proper 

be  vacated  only  in  a  direct  proceeding.  Form. —  Stapylton  v.  Neeley,  44  Fla.  212. 

Rothschild  v.   Goldenberg,    (Supm.   Ct.  67.    4.  AU  Parties  Interested.  —  Sta- 

Spec.  T.)  33  Misc.  (N.  Y.)  646.  pylton  r.  Neeley,  44  Fla.  212;  Nevitt  v. 

60.  1.  Coots  Against  Tmstee  Person-  Woodburn,  190  111.  283. 
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69.    5.  Bill  or  Complaint  —  See  notes  4,  5>  6. 
79.    TI  Sals,  Mobtgagx,  ob  Lbaib  or  Tbvst  Pbofxbtt  —  L 
Vooenity  of  Order  of  Court.  —  See  note  2. 

2.  Jiu;iidiotion  —  a.  Of  Equity.  —  See  note  3. 

79.  b.  Of  Particular  Courts.  — See  note  4. 

80.  6.  Prooeis  or  VoUoe  —  AppiiMtion  of  G«ii«na  BvIm.  —  See 
note  4. 

85.  14.  Setting  Ande  Bale  —  a.  Jurisdiction.  —  See  note  7. 

86.  b.  Parties  —  (i)  Who  May  Maintain  Proceedings.  —  See 
note  I. 

88.     Vm.   IVTX8T1EXVT8— 1.   Jorifldiotion  —  ^.  CONVERSION  OF 

Realty  into  Personalty,  and  Vice  Versa.  —  See  note  5. 

90.  IX.  AccomrTure  —  1.  Jnrifldiotion  —  ^r.  Of  Equity.— 
See  note  6. 

91.     Coararrent  Juriadietioii  iiad«r  8tatiit«.  —  See  note  I. 
BzolnsiTt  Joriiditttioii  of  Bqvitj.  —  See  note  2. 

99.    b.  Of  Probate  Court.  —  See  note  i. 

94.  c.  Of  Parties  or  Subject-matter.  —  See  note  i. 

95.  6.  Partiei  and  Votioe  — tf.  Who  May  Maintain  Pro- 
ceedings—  (l)  General  Rule  —  Btqnliito  Intaroit  of  Plaintiit  —  See 
note  3. 

97.    b.  Necessary  and  Proper  Parties  —  (i)  Statement 

of  Rule.  —  See  note  i. 

69.    4.  ATormtntpfPoMOMionofTnut  S§.    5.  In  PenniylTania  the  Orphans' 

Aittti. —  Stapylton   v.   Neeley,   44   Fla.  Court   has   power  to   direct  that   trust 

2x2.  funds   be   invested   in   real   estate   and 

6.  Ayerment  of  Doubt  or  Diffionity.  —  even  in  a  proper  case  to  permit  a  trus- 

Stapylton  v.  Neeley,  44  Fla.  212.  tee  to  sell  his  real  estate  to  the  trust 

6.  Want  of  Othor  Adoqnato  Bomady.  —  estate  of  which  he  is  trustee.     Derr's 

Stapylton  v.  Neeley,  44  Fla.  212.  Estate,  203  Pa.  St.  96. 

79.  S.  Burwell  v.  Farmers',  etc.,  90.  6.  Inhoront  Equity  JnzladiotUm. 
Bank,  1x9  Ga.  633;  Murray  v,  Rodman,  — Goldschmidt  v,  Maier,  140  Cal.  zvii, 
(Ky.  1903)  76  S.  W.  Rep.  854.  But  see  73  Pac.  Rep.  984;  Currier  v.  Johnson, 
Lenow  r.  Arrington,  (Tenn.  1902)  69  (Colo.  1903)  73  Pac.  Rep.  882;  Doren- 
S.  W.  Rep.  314,  holding  that  the  court  kamp  v.  Dorenkamp,  109  111.  App.  536; 
may  ratify  a  sale  made  without  au-  Seattle  v.  McDonald,  26  Wash.  98. 
thority  and  without  an  order,  where  a  91.  1.  Cononrront  Jnriidiotion  uador 
good  excuse  for  failure  to  obtain  an  Statnto. —  Evans  v.  Evans,  (N.J.  1904) 
order  is  shown.  57  Atl.  Rep.  872. 

8.    Equity    Joritdiotion.  —  Potter    v.  8.  Harrigan  v.  Gilchrist,  (Wis.  1904) 

Hodgman,  81  N.  Y.  App.  Div.  233.  99  N.  W.  Rep.  938,  citing  22  Encyc.  op 

73.    4.  In  Kanaohnsetts.  — Taft  v.  Pl.  and  Pr.  91. 

Decker,  182  Mass.  106.  93.    X.  Statutory  larifldlotion  of  Pro- 

80.  4.   In  New  York   if  one  benefi-  bate  Court.  —  Mitchell  v,  Blanchard,  72 
ciary    assigns    his    interest    to    another  Vt.  85. 

beneficiary,  it  is  not  necessary  to  serve  94.     1.  Jnriadiotion  oyer  Partiei  Sufi- 

upon  the  assignor  a  notice  of  applica-  dent,  —  Gleitsmann   v,    Gleitsmann,    60 

tion  for  sale.     Van  Wyck  v.  Richman,  N.  Y.  App.  Div.  371. 

(Supm.  Ct.  Spec.  T.)  33  Misc.  (N.  Y.)  95.    8.  Plaintiff  Knit  Save  Interert. 

404.  —  McClain   v.    Babbitt,    62    N.   J.    Eq. 

85.  7.  Burwell    v.    Farmers*,    etc.,  753. 

Bank,  119  Ga.  633.  97.     1.  All  Penona  Intereited.  —  Ev- 

86.  1.  Any  Party  In  Interest. —  Bur-     ans  v,  Evans,  (N.  J.  1904)  57  Atl.  Rep. 
well  V.  Farmers',  etc.,  Bank,  119  Ga.  633.      872. 
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98.  (2)  Applications  of  Rule  —  (b)  TnutMt  and  Thiir  X«sntt&t»- 
tiTM  —  All  Tnutatt.  —  See  note  4. 

09.     Ptnonal  SeprMentatiTW  of  Btoeaied  Tnutoe.  —  See  note  I. 

190.  (3)  Exceptions  to  Rule  —  Ba&aflelariM  of  Aioortained  fliuuroi.  — 
See  note  4. 

110.  11.  Coitt  and  Allowances  —  ^.Counsel  Fees. —  See 
note  5. 

113.    XI  Abmivibthatiov  mrnEB  Dibectiov  avd  Covtbol  of 

COVBT  —  1.  Sqnity    Jorisdiotion  —  Controlling   niterotion  of  Trnitoo.  — 
See  note  6. 

1  Iff.    Xn  B0HD8  OF  TBV8TXB8  —  1.  In  General.  —  See  note  4. 

11 6.  2.  Jorisdiotion  —  To  Baqniro  Tnutoo  to  (Uto  Saenxitj.  —  See 
note  I. 

117.  Xm  ESTABLIBHKEHT  AlTD  BHFOBOEMSHT   OF   TBUSTS — 

1.  Jurisdiction  —  a.  In  Equity.  —  See  note  4. 

119.    2.  Local  or  Transitory  Action  —  Yenne.  —  See  note  i. 

190.  4.  Parties — a.  Complainants— simple  Contraotcroditor. — 
See  note  2. 

191.  b.  Necessary  and  Proper  Parties — aii  Penoui  whose 

Interoftf  Are  Involyed.  —  See  note  2. 

OeitniB  Qne  Tnutent.  —  See  note  3. 
139.     Tnutee.  —  See  note  I. 

Fenoni  Wholly  Without  Interoft.  —  See  note  7. 

failure  so  to  do  the  court  may  remove 
him.  Talbott  v.  Leatherbury,  92  Md. 
166. 

116.  1.  Chappell  v,  Clarke,  94  Md. 
178. 

117.  4.  Eqnity  Hai  Jnriidietion. — 
Crawford  v.  Jones,  163  Mo.  577 ;  Heald 
V,  Ross,  (N.  J.  1900)  47  Atl.  Rep.  575; 
Neresheimer  v.  Smyth,  167  N.  Y.  202; 
Harrigan  v.  Gilchrist,  (Wis.  1904)  99 
N.  W.  Rep.  909;  Hunter  v.  Robbins, 
117  Fed.  Rep.  920. 

119.  1.  Action  in  Connty  Where  Land 
Is  Situated. —  In  Booker  v.  Aitken,  140 
Cal.  471,  it  was  held  that  the  action 
was  maintainable  in  the  county  where 
the  land  was  situated  even  though 
the  defendant  resided  in  a  different 
county. 

130*  8.  Neresheimer  v.  Smyth,  167 
N.  Y.  202. 

191.  8.  Cook  V.  Basom,  164  Mo. 
594 ;  QuairoH  v.  Italian  Beneficial  Soc, 
64  N.  J.  Eq.  205. 

8.  All  Geetois  Qne  Tnutent  Heoeosary 
Partiee.  —  Pfefferle  v,   Herr,  65   N.  J. 

Eq.   325. 

1d9.  1.  Harrigan  v.  Gilchrist, 
(Wis.  1904)  99  N.  W.  Rep.  909. 

7.  Personi  Without  Intereet.  —  Orlick 
V.  Orlick,  70  N.  Y,  App.  Div.  595. 


4.  Hamilton  v,  Faber,  (Supm. 
Ct.  Spec.  T.)  33  Misc.  (N.  Y.)  64, 

09.  1.  When  Bepreientatiyee  Hot 
Keoeuary  Parties.  —  In  Farmers'  L.  & 
T.  Co.  V.  Pendleton,  (Supm.  Ct.  Spec. 
T.)  37  Misc.  (N.  Y.)  256,  it  was  held 
that  the  personal  representatives  of  a 
deceased  trustee  were  not  necessary 
parties  to  an  action  for  an  accounting 
where  it  appeared  that  on  the  death  of 
the  trustee  the  surviving  trustee  took 
possession  of  all  the  trust  estate. 

100.  4.  McDain  v.  Babbitt,  (t2  N. 
J.  Eq.  753. 

1  lO.  6.  Counsel  Feet  to  the  Complain- 
ant will  not  be  allowed  where  the  attor- 
ney's services  were  injurious  rather 
than  beneficial  to  the  estate.  Sprague 
V.  Moore,  (Mich.  1904)  99  N.  W.  Rep. 

zn- 

113.  6.  Compelling  Exercise  of  Bis- 
eretion.  —  Mannhardt  v.  Illinois  Staats 
Zeitung  Co.,  90  111.  App.  315. 

lift.  4.  In  Xaryland  a  trustee  to 
whom  real  estate  is  conveyed  to  be  sold 
is  required  to  file  a  bond,  and  the  stat- 
ute also  provides  that  any  beneficiary 
may  petition  the  court  to  compel  a  trus- 
tee who  holds  property  in  trust  to  give 
a  bond  for  the  faithful  performance  of 
his   duties,   and  that  on   the   trustee's 
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ISIff.  6.  Bill,  Prtition,  or  Complftiiit  —  a.  In  General.  —  See 
note  I. 

b.  Theory  of  Pleading.  —  See  note  2. 
196.    c.  Averments  as  to  Existence  or  Creation  of 

Trust.  —  See  note  4. 

134.    IS.  Cofti  and  Connfel  Fees  —  Cotti.  —  See  note  i. 

XIV.  A0T10H8   Between   Tbvbteeb — AoUon  at  i*w. — 

See  note  3. 

1S9.  XV.  AoTxoirs  Between  Tilubtees  aep  Bbeefioiaeies 
OE  TSEIE  Bepeesehtatiyeb  ~  2.  Joriidietion  at  Law  or  in  Equity 
—  a.  Remedy  Generally  in  Equity  —  itettmt&t  of  e«i».  —  See 
note  5. 

186.    See  note  2. 

1S7«    iMoontiag  HMemry.  —  See  note  I. 

138.  b.  Remedy  at  Law  — (2)  Assumpsit  far  Momy  Had 
and  Received — G«ii§na  E«lt. — See  note  i. 

141.  4.  PartieB  — ^.  Necessary  and  Proper  Parties. — 
See  note  3. 

155.  XVI.  Aotuhtb  with  Thied  Feebovb  — 8.  Bight  to  8ae 
in  Another  State.  —  See  note  i. 

Iffji.    4.  JuriBdiotion — b.  In  Equity.  —  See  note  2. 

156.  c.  Of  Federal  Court.  —  See  note  3. 

IM.  1.  BoAeienoy  of  ATonnmiti  in  Memphis  Sav.  Bank  v,  Houchens,  (C 
Gtnond.  —  School  Dist.  No.  4a  v.  Pen-  C.  A.)  1x5  Fed.  Rep.  96  (bill  to  admin- 
insular  Trust  Co.,  13  Okla.  479  \,quo%'  ister  trust). 

ing  22  Encyc.  of   Pl.  and  Pr.   125] ;  196.    3.  Herrick  v.   Snow,  94  Me. 

Quairoli  v.   Italian   Beneficial   Soc,  64  310. 

N.  J.  Eq.  205.  13y«    1.  BeiBMly  in  Sqnitf  ExelvaiTa 

B.   School  Dist.  No.  42  v.  Peninsular  Wher«  Aooonnting  Is  InTOlved.  —  Spen- 

Trust   Co.,    13    Okla.    479,   quoting   22  cer  v.  Clarke,  25  R.  I.  163. 

Ency^.  of  Pl.  and  Pr.  125.  188.    1.   Whin    Issnniprit    U«.— 

136.    4.  SoffleiMioy  of  ATanntnts  to  Spencer  v.  Darke,  25  R.  I.  163. 

Slow  BTistimes  of  Trost.  —  School  Dist.  141.    8.   HalUnan    v.    Hearst,    133 

No.    42    V,    Peninsular    Trust    Co.,    13  Cal.  645;  Steinway  v.  Steinway,  78  K. 

Okla.  479   iquoting  22  Encyc.  of  Pl.  Y.  App.  Div.  207. 

AND  Pr.   126];   South  San  Bernardino  153*    1.  Trustee  May  SaeinVoreign 

Land,  etc.,  Co.  v.  San  Bernardino  Nat.  Jnrisdiotioni.  —  Iowa,  etc..  Land  Co.  9. 

Bank,  127  Cal.  245;  Repp  v.  Lesher,  27  Hoag,  132  Cal.  627  \  Fidelity  Ins.,  etc, 

Ind.   App.   360;    McCormick  v.   Cooke,  Co.  v.  Nelson,  30  Wash.  340. 

199  Pa.  St.  631 ;  Swenson  v,  Swenson,  155.    S.    Herrick  v.   Snow,  94  Me. 

(S.  Dak.  1903)  97  N.  W.  Rep.  845.  310;   Sherman    v.    Skuse,    166    N.    Y. 

134*  1.  See  Booth  v.  Bradford,  114  345. 
Iowa  562,  wherein  it  was  held  that  a  156«  S.  Suit  by  Put  of  Tnutcei 
beneficiary  who  successfully  prosecuted  Only.  —  Where  suit  was  brought  by  two 
an  action  to  have  lands  declared  to  be  of  three  trustees  against  a  foreign  cor- 
held  in  trust  for  him  was  entitled  to  poration,  in  the  state  of  the  corpora- 
costs  and  that  the  trustee  was  person-  tion's  domicil,  it  was  held  that  the  fed- 
ally  liable  therefor.  eral  court  was  not  ousted  of  jurisdiction 

8.  AetioB    at   Law   WiU   Kot  lie.  —  by  the  fact  that  the  third  trustee,  who 

Goldschmidt  v.  Maier,  140  Cal.  xvii,  73  refused    to    join    as    complainant    and 

Pac.  Rep.  984.  '  was  therefore  made  a  defendant,  was  a 

135.     6.  Equity  Jnriidletion  in  Gen-  resident  of  the  same  state  as  the  cor- 

eral.  — Amberson  v,  Johnson,   127  Ala.  poration.      Einstein   v.    Georgia   Sonth- 

490;  Hallinan  v,  Hearst,  133  Cal.  645;  em,  etc.,  R.  Co.,  120  Fed.  Rep.  1008. 
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157.  6.  Parties  —  a.  General  Rules  —  (i)  At  Common 
Law  —  TraatM  Xut  Bue.  —  See  note  I. 

100.  (2)  In  Equity  —  (b)  Heoaisary  and  Proper  Parties  —  aa,  State^ 
MBNT  OP  Rule  —  Truitee  Boat  Hot  0rdi]iaril7  Sepreient  Benefidariet.  —  See 
note  I. 

163.     Perioiu  Against  Whom  Ho  Belief  Is  Songbt. — .See  note  2. 

167.  (3)  Under  Codes  and  Practice  Acts  —  (b)  Trustees  of  Kz- 
press  Trusts  —  aa.  Statement  of  Rule.  —  See  note  3. 

170.  bd.  Who  Are  Trustees  of  Express  Trusts  —  (aa)  In  Central  — 
Assignor  Who  Retains  Some  Interest.  —  See  note  I. 

177.  b.  In  Particular  Proceedings  — (2)  Taking  Prof- 
erty  Out  of  Trustees'  Hands.  —  See  note  3. 

178.  (4)  Suits  Affecting  Existence  and  Enjoyment  of  Trust 

Estate  —  Persons  Without  Interest  in  Trust  Estate.  —  See  note  3. 

1 89.    c.  Joinder  —  of  Trustees.  —  See  note  3. 

198.    7.  Bill,  Petition,  or  Complaiiit  —  a.  Averment  as  to 

Parties  —  suit  under  code  as  Trustee  of  Express  Trust.  —  See  note  I. 

308.  XXI.  Costs  and  Allowances  ih  Oehebal  —  1.  Liability 
of  Trustee  for  Costs  —  a.  General  Rule —  Trutues  Are  Hot  Ptrsoaaiij 

Liable.  —  See  note  I. 

b.  Discretion  of.  Court.  —  See  note  3. 
311.    2.  Allowances  Out  of  Trust  Fund  —  a.  General  Rules. 
— See  note  2. 


157.  1.  Cestui  Que  Trust  Not  Proper 
Party  at  Law.  -  Hampton  v,  Foster,  127 
Fed.  Rep.  468. 

100.  1.  Cestui  Que  Trust  Not  Bound 
by  Decree  Against  Trustee.  — Pyle  v.  Hen- 
derson, (W.  Va.  1904)  46  S.  E.  Rep.  791. 


crn,  etc.,  R.  Co.,   120  Fed.  Rep.   xoo8, 
citing  22  En  CYC.  of  Pl.  and  Pr.  178. 

I.89.  8.  Compare  Einstein  v.  Georgia 
Southern,  etc.,  R.  Co.,  120  Fed.  Rep. 
1008,  holding  that  where  one  of  several 
trustees  refused  to  join  as  plaintiff,  he 


162.    2.  Persons  Without  Interest  in     was  properly  made  a  joint  defendant  in 


Beeult. — Tompkins  v,  Tompkins,  123 
Fed.  Rep.  207,  citing  22  Encyc.  of  Pl. 
AND  Pr.  162.  See  also  Einstein  v, 
Georgia  Southern,  etc.,  R.  Co.,  120  Fed. 
Rep.  1008,  citing  22  Encyc.  op  Pl.  and 
Pr.  \(i2  et  seq, 

167.  S.  Green  v.  McCord,  30  Ind. 
App.  470 ;  Zion  Church,  etc.,  v.  Parker, 
114  Iowa  I ;  Scribner  v.  Smith,  104  Mo. 
App.  542;  Howe  V.  Mittelberg,  96  Mo. 
App.  490 ;  Parker  v.  Paine,  (Supm.  Ct. 
App.  T.)  37  Misc.  (N.  Y.)  768;  School 
Dist.  No.  42  V.  Peninsular  Trust  Co., 
13  Okla.  479;  Watford  v.  Windham,  64 
S.  Car.  509;  Hunter  v.  Robbins,  X17 
Fed.   Rep.   920. 

170.  1.  One  to  Whom  a  Claim  Has 
Been  Assigned  for  Colleotlon  may  sue  in 
his  own  name.  Howe  v.  Mittelberg,  96 
Mo.  App.  490. 

177.  3.  Taking  Property  Out  of 
Trustee's  Hands.  —  Talbott  v.  Leather- 
bury,  92  Md.  166. 

178.  8.    Einstein  v,  Georgia  South- 


a  suit  by  the  other  trustees. 

193.  1.  Marion  Bond  Co.  v.  Mexi- 
can Coffee,  etc.,  Co.,  160  Ind.  558,  citing 
22  Encyc.  of  Pl.  and  Pr.  193. 

dOS.  1.  Trustee  Appointed  under 
Void  Order. —  In  Hughes  v.  Cuming,  63 
N.  Y.  App.  Div.  363,  the  original  trus- 
tee was  removed  and  another  appointed 
in  his  place.  The  latter  trustee  brought 
suit  in  behalf  of  the  trust  estate  and 
recovered  judgment  On  appeal  this 
judgment  was  reversed  on  the  ground 
that  the  removal  of  the  first  trustee 
was  invalid,  but  the  court  taxed  the 
costs  against  the  trust  fund. 

8.  Thome  v.  Allen,  (Ky.  1902)  70  S. 
W.  Rep.  410. 

911.  2.  Thome  v.  Allen,  (Ky. 
1902)  70  S.  W.  Rep.  410. 

When  Costs  Taxed  Against  Trust  Fund. 
—  Where  the  administrator  of  a  trustee 
is  under  a  duty  to  defend  a  suit,  costs 
should  be  taxed  against  the  trust  estate. 
Young  V.  Hughes,  39  Oregon  586. 
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917.  L  AoTiOHB  Bt  avd  AeAnrsT  Tuxhpixs  CoKPAms  a 
OSVXEAL  —  2.  Avermenti  of  Pleadings.  —  See  note  i. 

999.  m.  SEPAntB  AVD  IxPEOYEXEHTB  —  2.  Statutory  Proceed- 
ings by  Complaint  or  Inquisition.  —  See  note  4. 

993.  IT.  ACTIOHS  FOB  Pebsofal  Ihjubixb  Kebultdtg  fbox 
Sbtiotb  nr  Eoad  —  1.  Ayerments  of  Deds^ration  or  Complaint — im 
0«B«niL  —  See  note  i. 

995.  YL  LrniOTXEirT  of  Dibectobb  fob  Failubb  to  Publibh 
AWKVAL  BIPOBT&  —  See  note  3. 

996.  vn.  avo  Wabbavto  Pbocsxdihgb  —  Scibe  Faciab  to 
FOBFBIT  Chabteb  —  1.  In  OeneraL  —  See  note  i . 

997.  6.  Burden  of  Proof  in  Quo  Warranto  Proceedings.  —  See 
note  3. 

« 

Romberg,  96  Md.  430;  Ohio  Turnpike 
Co.  V.  Waechter,  35  Ohio  Cir.  Ct.  605. 

333.  1.  Avermenti  Held  Bnfieient.  ~ 
In  an  action  against  a  turnpike  company 
for  an  injury  caused  by  the  falling  of  a 
pole  at  a  tollgate  it  was  held  that  it  was 
not  necessary  for  the  plaintiff  to  point 
out  the  particular  defects  in  the  toll- 
gate  that  caused  the  pole  to  fall  or  to 
show  wherein  the  company's  servant 
was  negligent  in  the  management;  also 
that  an  allegation  that  the  tollgate  was 
about  eight  miles  from  a  certain  named 
city  was  sufficiently  specific  to  inform 
the  company  what  tollgate  was  meant. 
Hydes  Ferry  Turnpike  Co.  v.  Yates. 
108  Tenn.  426. 

SIM«  S.  Com.  V.  Lyons,  (Ky.  1903) 
76  S.  W.  Rep.  33. 

396.  1.  As  to  Prooeedlngs  to  Yaflste 
a  TornpUce  under  the  Penneylvsaia  Statste 
(Act  Pa.  June  2d,  1887,  P.  L.  306),  see 
Factoryville,  etc..  Turnpike,  etc.,  Road, 
Z9  Pa.  Super.  Ct.  613,  construing  the 
various  sections  of  the  enactment 

937.  8.  Lyons,  etc..  Park  Toll  Road 
Co.  V.  People,  29  Colo.  434, 


917.    1.  AvemiMiti    of 

Where,  in  a  suit  by  a  turnpike  com- 
pany against  a  county  for  the  breach 
of  a  contract  to  purchase  a  turnpike 
road,  the  petition  set  out  as  the  con- 
sideration of  the  agreement,  the  trans- 
fer of  the  road  to  the  county,  it  was 
held  that  a  plea  of  no  consideration 
simply  questioned  the  validity  of  the 
vote  under  which  the  contract  was  en- 
tered into,  and  that  as  these  matters 
were  fully  set  forth  in  the  petition 
their  sufficiency  was  as  well  presented 
by  a  demurrer  as  by  the  plea  of  no  con- 
sideration. Under  the  pleadings  as 
formed  the  plea  of  no  consideration  was 
held  to  be  only  the  pleader's  conclusion 
of  the  legal  effect  of  the  contract  under 
the  defendant's  version  of  the  vote  by 
which  it  was  authorized.  It  neither 
shifted  the  burden  of  proof,  nor  pre- 
sented an  issue  of  fact  in  the  case. 
Bardstown,  etc.,  Turnpike  Co.  v.  Nel- 
son County,  (Ky.  1904)  78  S.  W.  Rep. 
851. 

999.    4.  ttatntorj     Prooeedlngs.  — 
Black    River    Neck    Turnpike    Co.    v. 
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931.    IL  ACTIOHB  BT  SOGIETT  — 1.  Who  May  Sue  — a.  At 

Common  Law.  —  See  note  i. 

939.     Bolt  by  Agent  or  Trvitae  Appointed  for  Sneh  Pnrpoee.  —  See  note  I. 

949.    m.  AcTioHB  Agaihbt  Sogistt  — 1.    Parties  —  a.    At 
Common  Law.  —  See  note  4. 
943.    b.  Under  Statute  —  (2)  In  United  States  —  (b)  Bolts 

Against  OAeeri  of  Aieoolntion  —  In  Oenernl.  —  See  note  5* 

944.  Offioer  Bned,  and  Hot  Aflouoiation,  Party  Defendant.  —  See  note  I. 
94«S«  (e)  Aotiona  in  Hame  of  Aisooiatlon  —  In  General.  —  See  note  2. 
946.     Bolt  ai  at  Common  Law  Hotwitbstandlng  BUtnte.  —  See  note  3. 


331  •  1.  Action  on  Oontraot  with  Aa- 
iociatlon.  —  Thompson  v.  Colonial  As- 
sur.  Co.,  60  N.  Y.  App.  Div.  325. 

939.  1.  Colley  v.  Wilson,  86  Mo. 
App.   396. 

949.  4.  M.  £.  Church  South  v. 
Clifton,  (Tex.  Civ.  App.  1904)  78  S.  W. 
Rep.  732. 

943.  6.  Rourke  v.  Elk  Drug  Co., 
75  N.  Y.  App.  Div.  145. 

In  Georgia  the  president  of  a  mutual 
insurance  company  can  defend  a  suit 
brought  against  it.  Planters',  etc.,  Mut. 
F.  Assoc.  V,  De  Lo^ch,  113  Ga. 
802. 


president  will  not  lie.  Peckner  tr. 
Webb,  (Supm.  Ct.  App.  T.)  35  Misc. 
(N.  Y.)  291. 

Vatter  of  Defense.  —  The  defense  that 
the  association  does  not  in  fact  include 
seven  members  must  be  affirmatively 
established.  Boyd  v.  Gemant,  82  N.  Y. 
App.  Div.  4S6. 

944.  I.  Booh  Action  Really  Afsiast 
Association.  —  Peckner  v.  Webb,  (Supm. 
Ct.  App.  T.)  35  Misc.  (N.  Y.)  291. 

945.  8.  Littleton  v.  Wells,  etc. 
Council  No.  14,  98  Md.  453  [citing  22 
Encyc.  of  Pl.  and  Pa.  228  et  seqj\\ 
Saunders  v.  Adams   Express  Co.,   (N. 


Action  Against  Treasnrer  of  Benevolent    J-   1904)   57  Atl.  Rep.  899;  Taf!  Vale 


Bociety.  —  Boyd  v.  Gemant,  82  N.  Y. 
App.  Div.  456. 

necessity  of  Joint  or  Beyeral  Liability. 
—  An  action  cannot  be  maintained 
against  an  officer  of  an  unincorporated 
association  unless  such  action  is  one 
which  could  be  maintained  against  all 
the  associates  by  reason  of  their  joint 
or  several  liability.  Hosman  v.  Kin- 
neally,  (Supm.  Ct.  App.  T.)  43  Misc. 
(N.  Y.)   76. 

Where  Some  Xembers  Also  Kade  De- 
fendants. —  The  fact  that  some  of  the 
members  of  the  association  are  also 
made  defendants  does  not  diminish  the 
force  of  the  alleged  facts,  regarded  as 
stating  a  cause  of  action  against  the 
president.  Rourke  r.  Elk  Drug  Co.,  75 
N.  Y.  App.  Div.  145. 


R.  Co.  V.  Amalgamated  Soc,  (1901)  A. 
C.  4^6,  70  L.  J.  K.  B.  905,  8s  L.  T. 
N.    S.    147. 

Association  Hot  Carrying  on  Business.  — 
In  Nebraska  a  voluntary  association 
which  is  not  organized  to  carry  on 
some  trade  or  business  or  to  hold  prop- 
erty in  the  state,  and  which  does  not 
in  fact  carry  on  a  trade  or  business  or 
hold  property  in  the  state,  cannot  sue 
or  be  sued  as  such.  The  individual 
members  are  to  be  sued  in  such  cases, 
not  the  association.  Qeland  v.  Ander- 
son, 66  Neb.  252. 

946.  8.  U.  S.  Heater  Co.  v.  Iron 
Molders'  Union,  129  Mich.  354. 

An  Action  Against  the  Association  and 
the  Xembers  Jointly  may  be  brought 
under    the    Michigan   statute.      Detroit 


After  Dissolntion  of  Association.  —  Light  Guard  Band  v.  First  Michigan 
Where  the  association  is  no  longer  in  Independent  Infantry,  (Mich,  1903)  96 
existence  an  action  against  its  former     N.  W,  Rep.  934, 
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847.    d.  Raising,  Waiving,  and  Curing  Objections  to 
Defect  of  Parties  —  AppiiMtioB  of  otumi  BuIm.  —  See  note  3. 
349.    2.  Serrioe  of  Procesi— ^r.  Upon  Whom  Served  —  (2) 

Statutory  Provisions  —  StrriM  on  Ono  or  More  Aitodatai.  —  See  note  5. 

3«IO.  3.  Declaration  or  Complaint  —  tf.  Requisites— (i) 
Setting  Out  Names  of  Members  —  At  Common  Uw.  —  Sec  note  3. 

(3)  Averment  of  Cause  of  Action  Against  Association, 
—  See  note  6. 

3S1.    4.   Jndgmont  — ^.  Under   Statute  — (i)  Ejfcct   of 

fudgment.  —  See  note  6. 

999.  lY.  ACTIOVS  Bbtwxsv  Societiss  avd  Thsib  Keuebs  — 
8.  Under  Statutes  Authorizing  Actions  By  and  Against  ITuincor- 
porated  Societies  —  Conflict  of  Authority.  —  See  notes  3,  4. 


947*    8«  Answor.  —  The    objection     Individnsl.  —  Where  the  contract  sued 


that  an  action  against  the  president  of 
a  joint-stock  association  will  not  lie 
because  the  association  has  gone  out 
of  existence  is  properly  taken  by  an- 
swer. Peckner  v.  Webb,  (Supm.  Ct. 
App.  T.)  35  Misc.  (N.  Y.)  291. 

Authority  of  Attornoy.  —  The  plaintiff 
in  an  action  against  an  association 
which  is  defended  by  a  duly  licensed 
attorney  at  law  will  not  be  allowed  to 
raise  the  question  whether  the  defense 
is  conducted  by  the  officer  required  by 
the  rules  otherwise  than  by  calling  in 
question  the  right  of  the  attorney  to 
appear  in  behalf  of  the  association. 
Planters',  etc.,  Mut.  F.  Assoc,  v.  De 
Loach,  113  Ga.  802. 

940.  5.  Borrloo  on  Agont,  Kanagor. 
or  Ponon  in  Charge.  —  The  agent  served 
need  not  be  the  general  agent  in  charge 
of  the  whole  business  of  the  organiza- 
tion. Saunders  v,  Adams  Express  Co., 
(N.  J.  1904)  57  Atl.  Rep.  899. 

950.  S.  Varianoo.  -^  Where  the 
theory  of  the  plaintiff's  case  was  that 
the  defendants  were  jointly  liable  as 
partners,  and  there  was  an  absence  of 
proof  that  a  part  of  the  defendants 
were  members  of  the  association,  a  ver- 
dict for  defendants  was  held  to  be 
proper.  M.  W.  Powell  Co.  v,  Finn, 
198  111.  567,  aldTmifig  iot  111.  App.  512. 

6.  Exhanition  of  BomodiM  Within  Aa- 
sooiation.  —  In  order  that  an  injunction 
may  lie  against  a  lodge  to  enjoin  pay- 
ment of  a  bill,  the  plaintiff  must  aver 
in  his  petition  that  he  has  exhausted 
all  the  remedies  within  the  association. 
Coss  V,  Mansfield  Lodge  No.  56,  34  Ohio 
Cir.  Ct.  36. 

951.  6.  [BfllMt  of  Judgmont  Against 


on  is  a  joint  obligation,  and  the  plain- 
tiff elects  to  take  judgment  against  one 
of  the  joint  debtors,  the  cause  of  action 
against  all  is  merged  in  the  judgment. 
United  Press  v.  A.  S.  Abell  Co.,  87  N. 
Y.  App.  Div.  344. 

959.  8.  Compote  Lahiff  r.  St.  Jo- 
seph's Total  Abstinence,  etc.,  Soc,,  76 
Conn.  648,  holding  that  one  who  has 
been  wrongfully  expelled  from  a  volun- 
tary unincorporated  association  may  sue 
for  damages  for  the  injury  sustained 
by  reason  of  the  illegal  expulsion. 

4.  See  Boston  Base  Ball  Assoc,  v. 
Brooklyn  Base  Ball  Cub,  (Supm.  Ct 
Spec.  T.)  37  Misc.  (N.  Y.)  521. 

Illustrations.  —  Where  a  member  of  a 
voluntary  association  is  expelled  for 
suing  to  recover  sick-benefits  without 
first  exhausting  his  remedies  within  the 
association,  failure  to  resort  to  such 
tribunals  does  not  disqualify  him  as  a 
litigant  in  the  state  courts.  Ramell  r. 
Duffy,  82  N.  Y.  App.  Div.  496. 

Kooeisity  that  Property  Bight  Be  In- 
TOlved.  —  A  member  of  a  voluntary  as- 
sociation cannot  maintain  an  action 
against  such  association  unless  there  is 
some  property  right  involved.  Froelich 
V.  Musicians'  Mut.  Ben.  Assoc,  93  Mo. 
App.  383.  See  also  O'Brien  v.  Musical 
Mut.  Protective,  etc..  Union,  64  N.  J. 
Eq.  525f  holding  that  the  rule  requiring 
prosecution  of  appeal  or  other  reme- 
dies within  the  association  itself  be- 
fore application  to  a  court  of  equity  is 
applicable  to  all  associations,  whether 
incorporated  or  unincorporated,  where 
the  question  is  one  merely  of  member- 
ship, irrespective  of  the  enforcement  of 
a  property  right. 
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9ff4,    Mto  bf  Unittd  BtotM.  —  See  notes  i,  2. 

Siilti  Againft  United  8tat«,  —  See  notes  4,  5,  6. 
SKIS.     See  note  2. 


964.  1.  Lynch  v.  U.  S.,  13  Okla. 
142;  U.  S.  V.  Holmes,  105  Fed.  Rep.  41 ; 
U.  S.  V,  Detroit  Timber,  etc.,  Co.,  (C. 
C.  A.)  131  Fed.  Rep.  668,  wherein  it 
was  said :  "  The  equitable  claims  of  the 
United  States  appeal  to  the  conscience 
of  a  chancellor  with  the  same,  but  with 
no  greater  or  less,  force  than  would 
those  of  an  individual  in  like  circum- 
stances." 

S.  U.  S.  V.  Churchyard,  132  Fed.  Rep. 
82. 

4.  Bowker  v.  U.  S.,  105  Fed.  Rep. 
398;  Kirk  V.  U.  .S.,  131  Fed.  Rep.  331, 
wherein  it  was  held  that  a  suit  for  an 
injunction  was  not  maintainable  jointly 
against  the  United  States  and  a  United 
States  marshal  to  prevent  the  seizure 
of  the  property  of  the  complainant  pur- 


when  the  United  States  arc  plaintiffs 
in  an  action,  and  the  defendant  has 
pleaded  a  set-off,  no  judgment  can  be 
rendered  against  the  government  for 
any  balance  found  due  to  the  defendant 
or  for  costs.  In  such  a  case  the  United 
States  waive  their  exemption  so  far  as 
to  allow  a  presentation  by  the  defend- 
ant of  set-offs,  legal  or  equitable,  only 
to  the  extent  of  the  demand  made. 

955.  2.  U.  S.  V.  Warren,  12  Okla. 
350;  U.  S.  V,  Lynah,  188  U.  S.  445; 
U.  S.  V,  Williams,  188  U.  S.  485;  Hijo 
V,  U.  S.,  194  U.  S.  315;  U.  S.  V,  Mor- 
gan, (C.  C.  A.)  99  Fed.  Rep.  570; 
Lynah  v.  U.  S.,  106  Fed.  Rep.  xai ; 
Cornell  Steamboat  Co.  v.  U.  S.,  130 
Fed.  Rep.  480. 

Bniti  for   Fees   and   Compeiuifttieii    0 


suant  to  judgment  and  execution  on  a    Offleen.  —  By  amendment  to  the  Act  of 


forfeited   recognizance. 

5,  Bowker  v.  U.   S.,   X05   Fed«   Rep. 
398. 

6.  U.  S.  V.  American  Surety  Co.,  1x0 
Fed.  Rep.  913. 

Judgment   on   ftot-off.  —  In  U.  S.  v. 
Warren,  xa  Okla.  350,  it  was  held  that 


1887  (Act  Cong.  June  27,  1898,  30  U. 
S.  Stat,  at  L.  495,  c.  503,  Si)  jurisdic- 
tion is  taken  away  from  the  District 
Courts  in  all  "  cases  brought  to  recover 
fees,  salary,  or  compensation  for  official 
services  of  officers  of  the  United 
States."   U.  S. V.Warren,  12  Okla.  350. 
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994.  L  JuBisDiCTiovAi.  Ayesiishts  is  Suits  nr  Fsduull 
CotTBTS  —  2.  Ayerment  of  Oitiienahip  —  *.  Sufficiency  of  Aver- 
ment—  (l)  In  General — Proper  PUot  for  AvormoBt  of  CitiioniUp. — 
See  note  9. 

365.  (2)  As  to  Individuals.  —  See  notes  4,  5. 

366.  (3)  As  to  Corporations.  —  See  notes  7,  9. 

367.  See  note  3. 

968.  4.  Ayerment  of  Alienage  —  Formal  Snfleioiioj  of  ATormont.  — 
See  note  6. 

969.  6.  Ayerment  of  Federal  (luertion.  —  See  note  4. 

970.  See  note  i. 

7.  Amendmente  to  Cure  Omiisions  or  Defects.  —  See  note  7. 

97  8 .  n.  JmusDiCTiOH AL  Ob jBCTiovs  —  How  anb  Whsh  Taibv, 
ABB  DI8POSITIOB  Thbbbop  —  2.  Where  JnrisdictioBal  Ayerments  Are 
Bofflcient  on  Their  Face  —  b.  In  Equity.  —  See  note  6. 

979.  d.  Trial  of  Issue  and  Burden  of  Proof  —  bvAm 
of  Proof.  —  See  note  7. 

964.    e.  Fbr  an  Ayermeiit  Hold  In* 

raAoient,  see  Von  Voight  v.  Michigan 
Cent.  R.  Co.,  130  Fed.  Rep.  398,  alleg- 
ing the  plaintiff  to  be  a  "  citizen  of  the 
British  Empire." 

960.  4.  Joy  V.  St.  Louis,  12a  Fed. 
Rep.  524;  Manigault  v.  Ward,  123  Fed. 
Rep.  707. 

970.  1.  Peabody  Gold  Min.  Co.  v. 
Gold  Hill  Min.  Co.,  (C.  C.  A.)  iii  Fed. 
Rep.  817;  Joy  V.  St.  Louis,  122  Fed 
Rep.  524. 

7*  Lownsdale  v,  Gray's  Harbor  Boom 
Co.,  117  Fed.  Rep.  983;  Stockwell  v. 
Boston,  etc.,  R,  Co.,  131  Fed.  Rep.  153. 

Amondmont  BmIom. —  In  Van  Horn  v. 
Kittitas  County,  1x2  Fed.  Rep.  i,  it  was 
held  that  where  the  pleading  was  other- 
wise fatally  defective  an  amendment  of 
the  allegation  of  citizenship  was  useless. 

978.  e.  KotiOB  to  BiamiM.— "If 
the  case  shows  a  bona  fide  claim  within 
the  jurisdiction  of  the  court,  with  a 
reasonable  plausibility  in  support 
thereof,  it  behooves  the  court  to  pass 
on  the  merits  on  a  formal  plea,  demur- 
rer, or  answer,  rather  than  summarily 
on  a  motion  to  dismiss."  York  County 
Sav.  Bank  v.  Abbot,  131  Fed.  Rep.  980. 

979.  7.  Collins  v.  Ashland,  112 
Fed.  Rep.  175;  Adams  r.  Shirk.  (C.  C 
A.)  117  Fed.  Rep.  801 ;  Kilgore  v,  Nor- 


964.  9.  Sun  Printing,  etc.,  Assoc. 
V.  Edwards,  194  U.  S.  377» 

9M.  i.  Van  Horn  v.  KittiUs 
County,  112  Fed.  Rep.  i,  holding  that 
an  averment  that  the  members  of  a 
firm  were  "  citizens  of  the  state  of  Illi- 
nois or  of  the  state  of  New  York  "  was 
insufficient,  being  evasive. 

6.  Avormont  of  Boddonoo.  —  Gale  v. 
Southern  Bldg.,  etc.,  Assoc,  117  Fed. 
Rep.  732  Iquoting  22  Encyc.  op  Pl.  and 
pR.  265]  ;  Sun  Printing,  etc.,  Assoc,  v. 
Edwards,  194  U.  S.  377;  Yocum  v. 
Parker,  (C.  C.  A.)  130  Fed.  Rep.  770. 

Avermenta  Implying  Booidoneo  Xoroly. 
—  Stockwell  V,  Boston,  etc.,  R.  Co.,  131 
Fed.  Rep.  152. 

966.  7.  Lownsdale  v.  Gray's  Har- 
bor Boom  Co.,  117  Fed.  Rep.  983.  hold- 
ing an  averment  that  the  defendant 
"  claims "  to  be  a  corporation  insuffi- 
cient. 

9.  See  Weller  r.  Pennsylvania  R.  Co., 
113  Fed.  Rep.  502,  holding  that  an  aver- 
ment that  a  corporation  was  incorpo- 
rated in  a  certain  state  other  than  Colo- 
rado was  a  sufficient  averment  that  it 
was  not  an  inhabitant  of  Colorado.  See 
also  Sun  Printing,  etc.,  Assoc,  v.  Ed- 
wards. 194  U.  S.  377. 

967.  8.  Lownsdale  v.  Gray's  Har- 
bor Boom  Co.,  1x7  Fed.  Rep.  983. 


im 
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989,  4.  Where  Suit  Is  Brotight  in  Wrong  Federal  Dirtriob  — 

See  note  7. 

984,  m.  Costs  oh  Dismissal  ob  Bsyebsal  fob  Waht  of 
JuBisniCTiOH  —  1.  On  Dismissal  by  Circuit  Court.  —  See  note  4. 

990.  IV.  Pbacticb  IV  Civil  Causes  Otheb  thait  Equity  ahd 
Abmibaltt  —  2.  Eev.  Stat.  IT.  S.,  §914—^.  Conformity  ''as 
Near  as  May  Be."  —  See  note  1 1. 

999.  L  Federal  Constitutional  and  Statutory  Pro- 
VLsiONS  Paramount.  —  See  note  3. 

993.  J.  Regulations  by  Federal  Court  Rules.  —  See 

note  3. 

994.  6.  Parties  to  Actions.  —  See  note  13. 

995.  6.  Writs  and  Process  and  Service  and  Ketum  Thereol  — 
See  notes  3,  4,  10. 

997.  9.  Form,  Scope,  Construction,  and  Sufficiency  of  Pleadings. 
—  See  note  4. 

301.    13.  Amendments.  —  See  notes  7,  8. 


man,  119  Fed.  Rep.  1006;  Eisele  v. 
Oddie,  128  Fed.  .Rep.  941;  Wiemer  v. 
Louisville  ,  Water    Co.,    130    Fed.    Rep. 

244. 

399.  7.  Fosha  v.  Western  Union 
Tel.  Co.,  X14  Fed.  Rep.  701 ;  Von  Voight 
V.  Michigan  Cent.  R«  Co.,  130  Fed.  Rep. 

398. 

984.  4.  In  In  re  Shoemaker,  1x2 
Fed.  Rep.  648,  the  court  dissolved  a  re- 
straining order  for  want  of  jurisdic- 
tion in  the  court  to  make  the  same, 
without  costs,  citing  Citizens*  Bank  v. 
Cannon,  164  U.  S.  319,  set  out  in  the 
original  note. 

390.  11.  Lange  v.  Union  Pac.  R. 
Co.,  (C.  C.  A.)  126  Fed.  Rep.  338. 

993.  8.  WcIIer  v.  Pennsylvania  R. 
Co.,  113  Fed.  Rep.  502;  Lange  v.  Union 
Pac.  R.  Co.,  (C.  C.  A.)  126  Fed.  Rep. 
338. 

Jnrisdiotion  of  Federal  Courti. —  U.  S. 
V,  Capdevielle,  (C.  C.  A.)  118  Fed.  Rep. 
8o9< 

993.  8.  Gokey  v,  Boston,  etc.,  R. 
Co.,  130  Fed.  Rep.  992,  upholding  a  re- 
turn to  a  writ  of  attachment  made  after 
the  time  allowed  by  state  law,  but 
within  the  time  prescribed  by  a  rule 
of  the  federal  court. 

994.  18.  A  Lieeniee  of  a  Patent, 
having  the  exclusive  right  to  make  and 
sell,  need  not  be  joined  as  plaintiff  with 
the  legal  owner  in  an  action  at  law 
for  an  infringement  of  the  use  of  such 
patent,, notwithstanding  a  state  law  pro- 
viding that  suits  must  be  maintained  in 
the  name  of  the  real  party  in  interest. 


New  York  Continental  Jewell  Filtration 
Co.  V,  Sullivan,  11 1  Fed.  Rep.  179. 

996.  8.  A  Hotiee  of  Asplloation  for 
Judgment  on  a  promissory  note  served 
by  the  plaintiff's  counsel  on  the  de- 
fendant, in  accordance  with  the  Vir^ 
ginia  practice,  is  not  a  "  process  issuing 
from  the  court "  within  the  meaning  of 
Rev.  Stat.  U.  S.,  S  91  ii  bo  as  to  neces- 
sitate the  issuance  thereof  under  seal 
of  the  court  and  the  signature  of  the 
clerk.  Leas  v.  Merriman,  132  Fed. 
Rep.  510. 

4.  leenanoe  of  Gitationi. —  A  state  stat- 
ute providing  that  but  one  citation  be 
issued  for  each  county  irrespective  of 
the  number  of  defendants  resident 
therein  should  be  followed  in  the  fed- 
eral court.  Gillum  v.  Stewart,  1x2  Fed. 
Rep.  30. 

10.  Arkwright  Mills  v,  Aultman,  etc., 
Machinery  Co.,  128  Fed.  Rep.  X95. 

Actual  Servioe  of  the  summons  and 
complaint  is  necessary  in  order  to  ac- 
quire jurisdiction  over  the  parties,  and 
the  mere  filing  of  the  complaint  with 
the  clerk  and  issuance  of  the  summons 
in  accordance  with  state  law  is  insuffi- 
cient. U.  S.  r.  Eisenbeis,  (C.  C.  A.) 
1T2  Fed.  Rep.  190. 

997.  4*  Roberts  v.  Langenbach,  (C. 
C.  A.)  X19  Fed.  Rep.  349;  Yocum 
V.  Parker,  (C.  C.  A.)  130  Fed.  Rep. 
770. 

301.  7.  Leman  v.  Baltimore,  etc, 
R.  Co.,  128  Fed.  Rep.  X91. 

5.  Compare  Lange  v.  Union  Pac.  R. 
Co.,  (C.  C.  A.)  126  Fed.  Rep.  338, 
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39SI.    17.  Bvidonee,  Tettimony,  and  Depotitioni  —  Oomp«im0j  of 

WitiiMMi  and  BoIm  of  ETidenot.  —  See  note  7. 

308.    Modf  of  Proof.  —  See  note  1 1. 

30ff.    2S».  Costs  ud  Security  for  Costa  —  Cotti.  —  See  note  12. 

306.    23.  Rendition  and  Secord  of  Judgments^  and  Opening  and 
Vacating.  —  See  note  7. 

310.  28.  Beview  by  Writ  of  Srror.  —  See  notes  i,  2,  4. 

311,  V.  Peaotics  IE  Equity.  —  See  notes  4,  6,  7. 
319.     See  note  i. 

Vn.  Peaoticx  XV  Cbimival  Cases.  —  See  note  6. 

310.      IX.   CSETIOEAEI  7B0X  SUPEEXS  COITET  TO  ClECITIT  COITBT 

OE  Appeals  —  1.  Jurisdiction  to  Issue  Writ  —  See  note  6. 


30ii.  7.  Parker  v,  Moore,  11 1  Fed. 
Rep.  470. 

S03.  11.  Smith  V.  Northern  Pac. 
R.  Co.,  no  Fed.  Rep.  341;  Interna- 
tional Tooth  Crown  Co.  v.  Carter,  112 
Fed.  Rep.  396. 

3M.  18.  Gillum  v.  Stewart,  11  j 
Fed.  Rep.  30. 

In  Primrose  v.  Fenno,  1x3  Fed.  Rep. 
375,  the  court  said :  "  While  on  the  one 
hand  we  are  to  follow  the  local  prac- 
tice, except  so  far  as  it  has  been  modi- 
fied by  statute  or  by  special  usages  of 
this  court,  we  are  not  required  to  hold 
ourselves  so  far  bound  by  it  as  to  em- 
barrass us  in  doing  justice  between  par- 
ties." 

306.  7.  Compare  Travelers*  Pro- 
tective Assoc.  V,  Gilbert,  (CCA.)  in 
Fed.  Rep.  269,  holding  that  an  Arkansas 
statute  providing  for  a  proceeding  at 
law  for  the  vacating  of  judgments  after 
term  time  applies  to  the  federal  courts 
within  the  state  and  that  inasmuch  as 
such  proceeding  affords  adequate  relief 
a  bill  in  equity  to  accomplish  the  same 
result  will  be  dismissed. 

810.  1.  West  V.  East  Coast  Cedar 
Co.,  (C.  C  A.)  113  Fed.  Rep.  737f 
holding  that  the  incorporation  of  ex- 
cluded evidence  in  the  record  will  not 
work  a  reversal. 

e.  A  Saponodoas  obtained  on  taking 
a  writ  of  error  from  a  judgment  in  the 
federal  court  rendered  in  a  condemna- 
tion proceeding  removed  from  the  state 
court  should  conform  to  the  state  stat- 
ute. Broadmoor  Land  Co.  t^.  Curr,  (C 
C.  A.)   133  Fed,  Rep.  37. 

4.  Maiinor  of  Eeviow.  —  As  to 
whether  a  suit  in  equity  tried  without 
objection  as  an  action  at  law  is  prop- 
erly reviewable  by  appeal  rather  than 
by  writ  of  error,  the  federal  court  will 
decide  independently  of  state  practice 


or  legislation.  Hooven,  etc.,  Co.  v. 
Featherstone,  (CCA.)  ixx  Fed.  Rep. 
81. 

311.  4.  Hill  V.  Northern  Pac  R. 
Co.,  (C  C  A.)  113  Fed.  Rep.  914; 
Highland  Boy  Gold  Min.  Co.  v.  Strick- 
ley,  (CCA.)  xx6  Fed.  Rep.  853. 

6.  Pettus   V.    Smith,    117    Fed.    Rep. 

967. 

7.  Highland  Boy  0)ld  Min.  Co.  v. 
Strickley,  (C.  C  A.)  116  Fed.  Rep. 
852;  McManus  v.  Chollar,  (C  C  A.) 
128  Fed.  Rep.  902;  Tegarden  v.  Le 
Marchel,  129  Fed.  Rep.  487. 

319.  1.  Hale  v.  Tyler,  115  Fed. 
Rep.  833 ;  White  r.  Wonsey,  (C  C  A.) 
116  Fed.  Rep.  345;  (joodyear  Shoe  Ma- 
chinery Co.  V,  Dancel,  (C  C  A.)  119 
Fed.  Rep.  692;  Union  L.  Ins.  Co.  v. 
Riggs,  123  Fed.  Rep.  312;  Hall  v. 
Bridgeport  Trust  Co.,  123  Fed.  Rep. 
739;  Land  Title,  etc.,  Co.  v.  Asphalt 
Co.,  (C  C  A.)  127  Fed.  Rep.  i. 

Following  Btato  Praotioo. —  C>mmon- 
wealth  Trust  Co.  v.  Frick,  X20  Fed. 
Rep.  688. 

6.  Hanley  v.  U.  S.,  (C  C  A.)  123 
Fed.  Rep.  849;  Withaup  v,  U.  S.,  (C 
C  A.)  127  Fed.  Rep.  530. 

In  Smpaaoliaff  Jvrois. — Compart  Rad- 
ford V.  U.  S.,  (C  C  A.)  129  Fed.  Rep. 
49,  holding  that  a  state  statute  pre- 
scribing the  order  in  which  jurors  shall 
be  challenged  is  not  binding  on  the 
federal  court. 

310.  6.  ThoWoi^  "Or  Otbvwlio" 
in  the  statute  refer  only  to  orders  or 
writs  esjusdem  generis  with  a  writ  of 
certiorari,  and  do  not  include  an  appeal 
from  a  decision  of  the  Circuit  Court  of 
Appeals  which  has  been  made  final  by 
the  act.  Huguley  Mfg.  Co.  v.  Galeton 
Cotton  Mills,   184  U.  S.  200. 

An  Anziliary  Writ  of  Cortiorari  to  sup- 
ply omissions  in  the  record  of  a 
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319.    2.  Biseretion  in  Issuance  of  Writ.  —  See  note  8. 
331.    3.  Time  for  Application.  —  See  note  4. 
33S.    Z.  State  Laws  as  Bulss  of  Decisioh  —  1.  In  Actions  at 
Law  —  b.  State  Constitutional  and  Statutory  Provisions 

—  Stetntei  of  limiution.  —  See  note  7. 

336.  StetntM  Impairing  Federal  Jnrisdiotion.  —  See  note  2. 

c.  State    Decisions  —  (i)  Construing  Constitutional 
or  Statutory  Provisions  —  Comtitatioziality  of  sututet.  —  See  note  3.* 

337.  Conitmotios  Oiyen  to  SUtate.  —  See  note  I. 

338.  See  note  i. 

339.  See  notes  4,  10. 
330,    See  notes  i,  2,  4. 


already  pending  on  appeal  does  not 
bring  the  case  before  the  court  for  con- 
sideration if  it  is  not  the  proper  sub- 
ject of  an  appeal.  Huguley  Mfg.  Co.  v. 
Galeton  Cotton  Mills,  184  U.  S.  290. 

319.  8.  Huguley  Mfg.  Co.  v.  Galeton 
Cotton  Mills,  184  U.  S.  390. 

3211  •  4.  Ay  res  v.  Polsdorfer,  187  U. 
S.  585,  denying  an  application  made 
almost  two  years  after  the  entry  of  the 
judgment  sought  to  be  reviewed. 

335.  7.  Security  Trust  Co.  v. 
Black  River  Nat.  Bank,  187  U.  S.  211; 
International  Nav.  Co.  v.  Lindstrom,  (C. 
C  A.)  123  Fed.  Rep.  475;  Schurmeier  v. 
Connecticut  Mut.  L.  Ins.  Co.,  (C.  C. 
A.)   124  Fed.  Rep.  865. 

Aetions    at    Law  for  Infringement  of    the  determination  of  a  question  of  fact 


V.  Black  River  Nat.  Bank,  187  U.  S. 
211;  Manley  v.  Park,  187  U.  S.  547; 
Page  V.  Edmunds,  187  U.  S.  596;  Par- 
ker V,  Moore,  (C.  C.  A.)  115  Fed.  Rep. 
799 ;  Albro  v.  Manhattan  L.  Ins.  Co., 
X19  Fed.  Rep.  629;  International  Nav. 
Co.  V.  Lindstrom,  (C.  C.  A.)  123  Fed. 
Rep.  475 ;  Manhattan  L.  Ins.  Co.  v.  Al- 
bro, (C.  C.  A.)  127  Fed.  Rep.  281; 
York  V,  Washburn,  (C.  C.  A.)  129  Fed. 
Rep.  564. 

Mere  Dicta  —  Southern  R.  Co.  v, 
Simpson,  (C.  C.  A.)  131  Fed.  Rep.  705. 
See  also  Lockhard  v,  Asher  Lumber  Co., 
123  Fed.  Rep.  480;  Wiemer  v.  Louis- 
ville Water  Co.,  130  Fed.  Rep.  251. 

Bzoeption. —  A    decision    resting    on 


Letters  Patent. —  Green  v.  Barrett,  123 
Fed.  Rep.  349. 

396.  8.  Security  Trust  Co.  v.  Black 
River  Nat.  Bank,  187  U.  S.  211;  Na- 
tional Surety  Co.  v.  Humboldt  State 
Bank,  (C.  C.  A.)  120  Fed.  Rep.  593 ; 
Blodgett  V.  Lanyon  Zinc  Co.,  (C.  C.  A.) 
120  Fed.  Rep.  893. 

S.  Carstairs  v.  Cochran,  193  U.  S.  10 ; 
Douglas  Co.  V,  Stone,  no  Fed.  Rep. 
812;  Estill  County  v.  Embry,  (C.  C.  A.) 
112  Fed.  Rep.  882 ;  Underground  R.  Co. 
V.  New  York,  116  Fed.  Rep.  952;  Whit- 
mier,  etc.,  Co.  v.  Buffalo,  118  Fed.  Rep. 
77 Z\  Flanigan  v.  Sierra  County,  (C.  C. 
A.)  122  Fed.  Rep.  24;  Williams  v, 
Stearns,  126  Fed.  Rep.  211;  Morenci 
Copper  Co.  v.  Freer,  127  Fed.  Rep.  199; 
Treat  v.  Chicago,  (C.  C.  A.)  130  Fed. 
Rep.  443. 

397*  1.  Louisville,  etc.,  R.  Co.  v. 
Kentucky,  183  U.  S.  503,  holding  that  a 
construction  put  upon  a  state  constitu- 
tion by  a  court  of  the  state  is  binding 
on  the  federal  courts;  Knights  Tem- 
plars', etc.,  L.  Indemnity  Co.  v.  Jar- 
man,  187  U.  S.  197;  Security  Trust  Co. 


is  not  binding  on  the  federal  court  ex- 
cept as  between  parties  to  the  original 
suit  Beatrice  v.  Edminson,  (C.  C.  A.) 
117  Fed.  Rep.  427,  where  it  was  said: 
"  The  determination  of  the  issues  of 
fact  which  conditioned  the  terms  and 
passage  of  a  statute,  like  the  finding 
of  any  other  issue  of  fact,  concludes 
no  one,  either  in  a  state  or  in  a  federal 
court,  except  the  parties  to  the  action  in 
which  the  decision  is  rendered  and  their 
privies." 

39§«  1.  Lockard  v.  Asher  Lumber 
Co.,  (C.  C.  A.)  131  Fed.  Rep.  689. 

339.  4.  Coltrane  v.  Blake,  (C.  C. 
A.)  113  Fed.  Rep.  785;  In  re  Worth, 
130  Fed.  Rep.  927. 

10.  Crosby  v.  Lehigh  Valley  R.  Co., 
128  Fed.   Rep.    193. 

330.  1.  On  the  Adoption  of  a  Law 
of  one  jurisdiction  by  another,  a  de- 
cision of  the  highest  court  of  the  former 
jurisdiction,  made  before  such  adoption, 
interpreting  such  law.  will  be  followed 
by  the  federal  court  sitting  in  the  latter 
jurisdiction.  .Blaylock  v,  Muskogee,  (C. 
C.  A.)  117  Fed.  Rep.  125. 
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330. 
331. 

I,  3»  4. 


I,  3.  8- 


Bolt  duUiltd.  —  See  note  5. 

(2)  Local  Customs  and  Rules  of  Property.  —  See  notes 

(3)  Questions  of  General  Jurisprudence.  —  Sec  notes 


33. 


See  notes  6,  7,  8. 


330.  <•  Iowa  L.  Ins.  Co.  v,  Lewis, 
187  U.  S.  335;  Whitman  v,  Atkinson, 
(C.  C  A.)  130  Fed.  Rep.  759.  See  also 
Evans  v.  Nellis,  187  U.  S.  271 ;  Ameri- 
Williams  v.  Gaylord,  186  U.  S.  157; 
can  Sugar  Refining  Co.  v.  New  Orleans, 
(C.  C.  A.)  119  Fed.  Rep.  691. 

4.  Stem  V.  La  Compagnie,  etc.,  no 
Fed.  Rep.  996 ;  Taylor  v.  Union  Pac.  R. 
Co.,  123  Fed.  Rep.  155;  Scott  v.  Min- 
eral Development  Co.,  (C.  C.  A.)  130 
Fed.  Rep.  497.  See  also  Wilson  v. 
Smith,  117  Fed.  Rep.  707. 

6.  Stanly  County  v.  Coler,  190  U.  S. 
437;  Julian  V,  Central  Trust  Co.,  193 
U.  S.  93;  Great  Southern  Fire  Proof 
Hotel  Co.  V.  Jones,  193  U.  S.  532; 
Brunswick  Terminal  Co.  v.  National 
Bank,  112  Fed.  Rep.  8x2;  U.  S.  Say- 
ings, etc.,  Co.  9.  Harris,  1x3  Fed.  Rep. 
27;  Stanly  County  v.  Coler,  (C.  C.  A.) 
1x3  Fed.  Rep.  705;  Great  Southern 
Fireproof  Hotel  Co.  v,  Jones,  (C.  C.  A.) 
1x6  Fed.  Rep.  793;  Franklin  County  v, 
Gardiner  Say.  Inst.,  (C.  C.  A.)  119  Fed. 
Rep.  36;  Councilmen  v.  Deposit  Bank, 
(C.  C.  A.)  124  Fed.  Rep.  x8;  Hender- 
son County  V.  Travelers'  Ins.  Co.,  (C. 
C.  A.)  X28  Fed.  Rep.  817;  Columbia 
Ave.  Say.  Fund,  etc.,  Co.  v.  Dawson, 
X30  Fed.  Rep.  152;  Mercantile  Trust, 
etc.,  Co.  V.  Columbus  Waterworks  Co., 
130  Fed.  Rep.  180;  Farmers'  L.  &.  T. 
Co.  V.  Sioux  Falls,  X31  Fed.  Rep.  890. 

331*  1.  Robinson  v.  Belt,  187  U.  S. 
41 ;  Union,  etc..  Bank  v.  Memphis,  189 
U.  S.  71 ;  Howard  v.  Fleming,  X9X  U. 
S.  126;  Hibben  v.  Smith,  X91  U.  S.  310; 
Parker  r.  Moore,  (C.  C.  A.)  X15  Fed. 
Rep.  799  (on  the  question  whether  the 
lex  loci  contractus  or  the  lex  fori  shall 
govern)  ;  Denver  v.  Porter,  (C.  C.  A.) 
126  Fed.  Rep.  288;  Pooler  r.  U.  S.,  (C. 
C.  A.)  127  Fed.  Rep.  5x9;  Anglo-Ameri- 
can Land,  etc.,  Co.  v,  Lombard,  (C.  C. 
A.)  132  Fed.  Rep.  72X. 

8.  Bet  Jndieata.  —  The  decisions  of 
the  state  court  on  the  question  whether 
a  judgment  in  a  suit  for  taxes  for  a 
certain  year  is  res  judicata  as  to  other 
years  will  be  followed  in  the  federal 
court.  Covington  First  Nat.  Bank  v, 
Covington,  X29  Fed.  Rep.  792. 


4.  Mcpherson  cr.  Mississippi  Valley 
Trust  Co.,  (C.  C.  A.)  122  Fed.  Rep. 
367;  Dugan  V,  Beckett,  (C.  C  A.)  X29 
Fed.  Rep.  56. 

339.  1.  Page  v.  Edxnunds,  187  U. 
S.  596 ;  U.  S.  Savings,  etc,  Co.  v,  Harris, 
X13  Fed.  Rep.  27;  Coltrane  v.  Blake,  (C. 
C.  A.)  X13  Fed.  Rep.  785;  City  Water 
Supply  Co.  V.  Ottumwa,  120  Fed.  Rep. 
309;  Gilbert  v,  American  Surety  Co., 
(C.  C.  A.)  121  Fed.  Rep.  499;  Union 
L.  Ins.  Co.  V.  Riggs,  X23  Fed.  Rep.  312; 
Western  Union  Tel.  Co.  v.  Sklar,  (C 
C.  A.)  X26  Fed.  Rep.  295;  Gordon  v. 
Ware  Nat.  Bank,  (C.  C  A.)  132  Fed. 
Rep.  444.  See  also  Russell  v.  U.  S. 
Trust  Co.,  127  Fed.  Rep.  445,  holdin;; 
that  in  determining  whether  certaia 
words  in  a  will  create  a  trust  the  de- 
cisions of  the  state  courts  merely  afford 
•  a  guide  in  applying  the  general  rule 
that  the  intention  of  the  testator  is  to 
be  effectuated. 

Betennlninf  AppUeatioii  of  Statnta.  — 
While  a  decision  of  a  state  court  con- 
struing a  local  statute  is  binding  on 
the  federal  court,  yet  when  it  becomes 
necessary  to  apply  the  statute  to  a  par- 
ticular contract,  and  determine  upon  a 
consideration  of  all  of  its  provisions 
whether  it  is  in  violation  of  the  statute, 
a  federal  court  is  entitled  to  express 
an  independent  judgment.  Casserleigh 
V.  Wood,  (C.  C.  A.)  X19  Fed.  Rep. 
308.  See  also  Ottumwa  v.  City  Water 
Supply  Co.,  (C.  C.  A.)  XX9  Fed.  Rep.  315. 

8.  Manship  v.  New  South  Bldg.,  etc^ 
Assoc,  ixo  Fed.  Rep.  845;  Independent 
School  Dist.  r.  Rew,  (C.  C.  A.)  in 
Fed.  Rep.  i ;  State  Nat  Bank  r.  Cudahy 
Packing  Co.,  126  Fed.  Rep.  543;  Meigs 
V.  London  Assur.  Co.,  126  Fed.  Rep. 
781. 

8.  Elliott  V.  Felton,  (C.  C.  A.)  X19 
Fed.  Rep.  270. 

333.  6.  Phoenix  Bridge  Co.  r.  Cas- 
tleberry,  (C.  C.  A.)  X31  Fed.  Rep.  17s- 

7,  Keene  Five  Cent  Sav.  Bank  v. 
Reid,  (C.  C.  A.)  123  Fed.  Rep.  221 
(mortgage). 

8.  Hemingway  v.  Illinois  Cent.  R.  Co.. 
(C.  C.  A.)  114  Fed.  Rep.  843.  refusing 
to  follow  state  decisions  on  the  ques- 
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333.  (4)  Only  Latest  Decisions  of  Highest  State  Courts.  — 
See  note  10. 

334.  See  note  i. 

2.  In  Suits  in  Eqnity. —  See  note  $. 

335.  See  notes  i,  2. 

336.  3.  In  Admiralty.  —  See  note  2. 

XL  Ehpoboemeht  of  Hew  Rights  Cbeatsd  bt  Stats 
Statutes.  —  See  note  5. 

337.  XII.  CoMiTT  Betweeh  Fedeeal  Coubts.  —  See  note  i. 
330.     See  notes  2,  4. 

XIIL   COHFLICTDIG    AVD    COHCUBBEBT     JUBISDICTIOH  — 

Comity  Betweeh  State  abd  Fedebal  Coubts.  —  See  note  7. 
340.     See  note  i. 

XIV.  Pboceebings  ih  Babkbuptct  —  1.  Jurisdiction  and 
Parties.  —  See  note  2. 


tion  of  burden  of  proof  of  contributory 
negligence  of  one  deceased. 

333.  10.  DedBions  of  Inferior  State 
Gourte.  —  State  Trust  Co.  v.  Kansas  City, 
etc.,  R.  Co.,  129  Fed.  Rep.  455 ;  Anglo- 
American  Land,  etc.,  Co.  v.  Lombard, 
(C.  C.  A.)  132  Fed.  Rep.  721. 

334.  1.  American  Sugar  Refining 
Co.  V.  New  Orleans,  (CCA.)  119  Fed. 
Rep.  691,  reversing  the  judgment  where 
the  controlling  decision  of  the  state 
court  had  been  reversed  after  the  ren- 
dition of  the  judgment  in  the  federal 
court. 

5.  Hall  v.  Bridgeport  Trust  Co.,  123 
Fed.  Rep.  739;  Stevens  v.  Grand  Cent. 
Min.  Co.,  (C  C.  A.)   133  Fed.  Rep.  28. 

335.  1.  Giberson  v.  Cook,  124  Fed. 
Rep.   986. 

8.  State  Statntee  of  Limitation.  —  See 
Higgins  Oil,  etc.,  Co.  v.  Snow,  (C  C 
A.)  113  Fed.  Rep.  433,  where  it  was 
said :  "  Though  sitting  in  equity,  this 
court  may  follow  the  rule  of  decision 
in  the  state  court  on  the  question  of 
limitation  and  laches."  But  see  Stevens 
r.  Grand  Cent.  Min.  Co.,  (C  G.  A.) 
133  Fed.  Rep.  28,  where  the  court  re- 
fused to  be  bound  by  the  state  statute 
of  limitations  under  circumstances  which 
would  render  such  a  course  inequitable. 

A  State  Beoiiion  Construing  a  State 
Statute  will  be  considered  as  binding  in 
a  federal  equity  court.  Brown  v. 
Grundy,  11 1  Fed.  Rep.  15, 

336.  8.  The  James  T.  Furber,  129 
Fed.  Rep.  808 ;  The  Mary  F.  Chisholm, 
129  Fed.  Rep.  814. 


Hew  Bights  Bnforoed  in  Equity.— 
Wart  V.  Wart,  117  Fed.  Rep.  766;  Na- 
tional Surety  Co.  v,  Humboldt  State 
Bank,  (C  C.  A.)  120  Fed.  Rep.  593; 
Land  Title,  etc.,  Co.  v.  Asphalt  Co., 
(C  C  A.)  127  Fed.  Rep.  i.  See  also 
Anthony  v.  Burrow,  129  Fed.  Rep.  783. 

337.  1.  Comity  in  Patent  Caiei.-— 
New  York  Filter  Mfg.  Co.  v.  Jackson, 

112  Fed.  Rep.  678. 

339.  2.  See  Cimiotti  Unhairing  Co. 
V.  American  Fur  Refining  Co.,  120  Fed. 
Rep.  672. 

4.  Board  of  Trade  v.  Ellis,  122  Fed. 
Rep.  319. 

7.  State  Trust  Co.  v.  Kansas  City, 
etc.,  R.  Co.,  110  Fed.  Rep.  10;  River- 
dale  Cotton  Mills  V,  Alabama,  etc., 
Mfg.  Co.,  Ill  Fed.  Rep.  431;  Royal 
Trust   Co.   V,   Washburn,   etc.,   R.   Co., 

113  Fed.  Rep.  531;  Stewart  v.  Wiscon- 
sin Cent.  R.  Co.,  117  Fed.  Rep.  782; 
Union  L.  Ins.  Co.  v.  Riggs,  123  Fed. 
Rep.  312. 

340,  1.  Pickens  v,  Roy,  187  U.  S. 
177;  U.  S.  V,  Eisenbeis,  (C  C  A.)  xi2 
Fed.  Rep.  190;  In  re  Shoemaker,  112 
Fed.  Rep.  648;  Evans  v,  Gorman,  X15 
Fed.  Rep.  399;  Hall  v,  Bridgeport 
Trust  Co.,  123  Fed.  Rep.  739;  Hen- 
nessy  v,  Tacoma  Smelting,  etc.,  Co., 
(C  C  A.)  129  Fed.  Rep.  40;  Thiel  De- 
tective Service  Co.  v.  McGure,  130  Fed. 
Rep.  55 ;  Louisville  Trust  Co.  v,  Knott, 
(C  C  A.)  130  Fed.  Rep.  820.  Com- 
pare O'Callaghan  r.  O'Brien,  116  Fed. 
Rep.  934. 

8.  Petitions  in  Different  Biftriote  and 


6.  Hew  Bighte  Enforced  at  Law. —  In-  Transfer  of  Cases.  —  See  In  re  Sears,  112 
temational  Nav.  Co.  v.  Lindstrom,  (C  Fed.  Rep.  58 ;  In  re  United  Button  Co., 
C.  A.)  123  Fed.  Rep.  475.  132  Fed.  Rep.  378;  In  re  Globe  Security 
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341.     Application  in  Putneriliip  Cum.  —  See  note  5. 
Application  by  Craditon.  —  See  note  lO. 

S43,     See  notes  i,  3,  4,  5,  6,  7,  8. 

343.    2.  Equitable  Character  of  Prooeedingi.  —  See  notes  3,  4. 

34ti.    5.  Petition  — tf.  Form  and  Contents  — (i)  In  Gen^ 


craL  —  See  notes  3,  4,  8,  10. 

Co.,  132  Fed.  Rep.  709;  In  re  Tybo 
Min.,  etc.,  Co.,  132  Fed.  Rep.  978;  In  re 
General  Metals  Co.,  133  Fed.  Rep.  84. 
S41.  6.  Separata  Pititionc  should  be 
filed  by  each  partner  seeking  an  adjudi- 
cation individually,  and  another  on  be- 
half of  the  firm,  and  three  separate 
orders  of  adjudication  and  reference 
should  be  made.    In  re  Farley,  1x5  Fed. 

Rep.  359. 

10.  In  re  Big  Meadows  Gas  Co.,  113 
Fed.  Rep.  974,  holding  that  debtors 
whose  claims  are  unliquidated  cannot 
petition. 

Bamagcf  for  Breach  of  a  Contract  which 
still  has  some  years  to  run  have  been 
held  to  be  provable  claims.  In  re  Stem, 
(C.  C.  A.)  116  Fed.  Rep.  604,  See  also 
In  re  Frederic  L.  Grant  Shoe  Co.,  125 
Fed.  Rep.  576. 

Time  When  Claim  Provable.  —  The 
claim  must  have  been  provable  at  the 
time  of  the  commission  of  the  alleged 
act  of  bankruptcy.  Brake  v,  Callison, 
(C.  C.  A.)   129  Fed.  Rep.  201. 

34SI,  1.  Durham  Paper  Co.  v.  Sea- 
board Knitting  Mills,  121  Fed.  Rep.  179; 
Moulton  V.  Cobum,  (C.  C.  A.)  131  Fed. 
Rep.  201.  See  also  Gark  v,  Henne, 
(C.   C.  A.)    127   Fed.  Rep.  288. 

A  Secretary  of  a  Corporation  may,  in 
his  individual  capacity,  become  the  as- 
signee under  a  general  assignment  with- 
out preventing  the  corporation  from 
filing  a  petition  in  bankruptcy  against 
the  assignor.  In  re  Winston,  122  Fed. 
Rep.   187. 

S.  A  Preferential  Payment  made  more 
than  four  months  before  the  filing  of 
the  petition  is  not  cause  for  a  dis- 
missal. In  re  Girard  Glazed  Kid  Co., 
120  Fed.  Rep.  841. 

4.  In  re  Schenkein,  113  Fed.  Rep. 
421.  But  see  In  re  Herzikopf,  118  Fed. 
Rep.   Toi. 

An  Offer  to  Snrrender  a  Preference  may 
permit  joinder  in  an  involuntary  peti- 
tion. In  re  Vastbinder,  126  Fed.  Rep. 
417*  See  also  In  re  Homstein,  122 
Fed.   Rep.   266. 

5.  See  In  re  Coburn,  126  Fed.  Rep. 
2t8.  nffirwcd  (C.  C.  A.)  131  Fed.  Rep. 
201,  holding  that  the  number  is  to  be 


determined  as  of  the  date  of  Ae  peti- 
tion. Compare  In  re  Fishblate  Oothing 
Co.,  125  Fed.  Rep.  986. 

e.  Competent  Cre^ton  Pemaded  Vet 
to  /oia  should  be  coonted.  In  re 
Brown,  in  Fed.  Rep.  979.  See  also 
In  re  Cobum,  126  Fed.  Rep.  318,  af- 
firmed     (C.    C.    A.)     131     Fed.     Rep. 

SOI. 

7.  In  re  RyaJk,  114  Fed.  Rep.  373. 
See  also  In  re  Vastbinder,  126  Fed.  Rep. 
417. 

S.  In  re  Mackey,  no  Fed.  Rep.  3S5* 

843.  8.  Ezelnded  TertiMMiiy. -- Un- 
der General  Order  37  it  is  the  duty  of 
the  referee  to  take  down  and  incorpo- 
rate in  the  record  all  excluded  testi- 
mony together  with  his  ruling  on  ob- 
jections and  exceptions  thereto.  In  re 
Lipset,  119  Fed.  Rep.  379. 

4.  In  re  De  Gottardi,  114  Fed.  Rep^ 
328,  holding  that  hearings  before  a 
referee  are  to  be  conducted  in  accord- 
ance with  the  rules  of  equity  practice; 
In  re  Herzikopf,  (C.  C.  A.)  121  Fed. 
Rep.  544;  In  re  Union  Trust  Co.,  (C 
C.  A.)  122  Fed.  Rep.  937;  In  re  Roch- 
ford,  (C.  C.  A.)  124  Fed.  Rep.  182; 
In  re  Chase,  (C.  C.  A.)  124  Fed.  Rep. 
753 ;  /«  re  Kane,  (C.  C.  A.)  127  Fed. 
Rep.  552. 

345*  8.  In  re  Bellah,  116  Fed.  Rep. 
69;  In  re  Mero,  128  Fed.  Rep.  630; 
In  re  Brett,  130  Fed.  Rep.  981;  In  re 
Callison,   130   Fed.  Rep.  987. 

4.  Compare  In  re  Stem,  (C.  C  A.) 
116  Fed.  Rep.  604. 

8.  The  ConiideratioB  of  a  claim  need 
not  be  set  forth  in  the  petition.  In  re 
Brett,  130  Fed.  Rep.  981. 

10.  See  Bradley  Timber  Co.  v.  White. 
(C.  C.  A.)  121  Fed.  Rep.  779,  wherein 
a  petition  bearing  no  date  was  held  to 
be  sufficient. 

Within  Foot  Months. —  An  averment 
that  a  preferential  transfer  was  made 
within  four  months  preceding  the  filing? 
of  the  petition  is  sufficient,  though  it 
would  have  been  better  practice  to  have 
alleged  the  exact  date.  In  re  Vast- 
binder,  126  Fed.  Ren.  417. 

ScTeral  Dlitinet  Acta  of  Baakm^tcy 
may  be  alleged  in  the  same  petitiofl. 
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346« 
347. 

5,  7.  8. 
348. 

349. 

SffO. 
351. 
353. 

Baakmpt. 


See  notes  i,  3,  5,  6. 

b.  Verification  —  VMtaitj  and  infidtB^.  —  See  notes 

OlQMtioBi  for  MM&f  ytrifleatioB.  —  See  notes  4,  5,  8« 

DofootiTo  ▼•rifleation  It  Awwa>Wi>,  —  See  note  I. 
d.  Amendments.  —  See  notes  9,  10. 
See  notes  3,  8. 

6.  Schedules  —  AmendnMnts.  —  See  notes  7,  8. 

7.  ProoeM  and  Semoe  Thereof  —  leniM  ef  Vn 
-  See  note  3. 


OA  AUefid 


Bradley  Timber  Co.  v.  White,  (C.  C. 
A.)  lai  Fed.  Rep.  779. 

346«  1.  Tlu  Kftnner  of  Indioatbiff 
InttBt  to  hinder,  delay,  or  defraud  cred- 
itors by  removing  property,  being  a  mat- 
ter of  evidence,  need  not  be  alleged.  In 
re  Mero,  128  Fed.  Rep.  630. 

For  a  Safleient  ATormoat  see  In  re 
Bellah,  1x6  Fed.  Rep.  69. 

5.  Qark  v,  Henne,  (C.  C.  A.)  127 
Fed.   Rep.   288. 

Intont  to  Profor  a  creditor  in  maidng 
a  payment  should  be  alleged.  In  re 
Ewing,  (C.  C.  A.)   1x5  Fed.  Rep.  707. 

6.  Green  River  Deposit  Bank  v, 
Craig,  no  Fed.  Rep.  137;  Day  v.  Beck, 
etc.,  Hardwace  Co.,  (C.  C.  A.)  1x4  Fed. 
Rep.  834. 

e.  See  In  re  Ewing,  (C.  C.  A.)  xx5 
Fed.  Rep.  707. 

347.  5.  A  Simplo  Jurat  that  the 
facts  stated  in  the  petition  are  true  is 
sufficient.  In  re  Bellah,  116  Fed.  Rep. 
69.  But  an  affidavit  failing  to  show 
what  is  affirmed  on  knowledge  and  what 
on  information  is  defective.  In  re  Vast- 
binder,  126  Fed.  Rep.  417. 

7.  In  re  Chequasset  Lumber  Co.,  11  a 
Fed.  Rep.  56;  In  re  Bellah,  xi6  Fed. 
Rep.   69;   In  re  Hunt,   118   Fed.   Rep. 


6.  See  Green  River  Deposit  Bank  tr. 
Craig,  IX o  Fed.  Rep.  137. 

8.  In  re  Herzikopf,  1x8  Fed.  Rep.  xox. 
See  also  Green  River  Deposit  Bank  v. 
Craig,  ixo  Fed.  Rep.  X37. 

BM.  1.  In  re  Bellah,  xi6  Fed.  Rep. 
69;  In  re  Vastbinder,  126  Fed.  Rep. 
417. 

e.  In  re  Bellah,  xi6  Fed.  Rep.  69; 
Beach  v.  Macon  Grocery  Co.,  (C.  C.  A.) 
120  Fed.  Rep.  736. 

Ai  to  tho  AppUoatlon  for  Loavo  to 
amend  see  \yhite  v,  Bradley  Timber 
Co.,  116  Fed.  Rep.  768. 

10«  An  Involiutary  PotitioB  against 
the  members  only  of  a  firm  may  not 
be  amended  so  as  to  allow  of  an  ad- 
judication against  the  firm.  In  re  Mer- 
cur,  116  Fed.  Rep.  655,  aMrtned  (C.  C. 
A.)  122  Fed.  Rep.  384. 

350.  S.  See  White  v,  Bradley  Tim- 
ber Co.,  XI 6  Fed.  Rep.  768  (denyiag  the 
amendment  as  not  "clearly  in  further- 
ance of  justice ") ;  In  re  Vastbindor, 
126  Fed.  Rep.  417  (as  to  failure  to 
vacate  an  attachment). 

Earlier  Aott  of  Baakntptoy  Only  may 
be  added  by  amendment.  In  re  Sears, 
(C.  C.  A.)  117  Fed.  Rep.  294. 

8.  Original  Petition  Hot  Showing  Jiifif. 


283 ;  In  re  Vastbinder,  ia6  Fed.  Rep.    diction.  —  Where  the   original   petition 

does  not  show  claims  aggregating  the 
requisite  amount  to  give  the  court  juris- 
diction an  amendment  joining  other 
creditors  cannot  be  allowed.  In  re 
Stein,  130  Fed.  Rep.  377. 

351.  7,  In  re  Duffy,  xi8  Fed.  Rep. 
926.  See  also  In  re  Beerman,  112  Fed. 
Rep.  662;  In  re  White,  128  Fed.  Rep. 

513. 

8.  Parol  Xvldonoo  is  admissible  to 
show  that  a  waiver  of  exemptions  in 
the  schedules  was  made  by  mistake  or 
accident  In  re  White,  128  Fed.  Rep. 
513. 

3(^9.  8.  Personal  Servioo  Kot  Koooa- 
sary.  —  See  In  re  Risteen,  122  Fed. 
Rep.  733. 


417. 

8.  Compare  In  re  Herzikopf,  1x8  Fed. 
Rep.  loi,  wherein  it  was  said  that  Gen- 
eral Order  No.  4  "  seems  to  give  to  the 
attorney  of  a  bankrupt  or  creditor 
power  to  do  any  act  in  the  bankruptcy 
matter  which  the  bankrupt  or  creditor 
might  do  personally,  and  requires  no 
other  evidence  of  his  authority  than  the 
fact  of  his  admission  to  practice  in 
the  Circuit  or  District  Court." 

348.  4.  In  re  Chequasset  Lumber 
Co.,  112  Fed.  Rep.  56. 

Tho  Proper  Kothod  of  Objecting  is  by 
motion  for  a  rule  to  require  a  proper 
verification.  Green  River  Deposit  Bank 
V.  Craig,  no  Fed.  Rep.  137* 
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Sff4«    10.  Withdrawal  or  Voluntary  Diimiiial  of  Potition.  —  See 
note  2. 

11.  Oppoiition   to   Petition  —  a.  Who    May    Oppose 
Petition  —  yoiuury  PttitittA.  —  See  note  7. 

P«Ution  iA  ISTOluiUrj  ProoMdiagt.  —  See  note  9. 

3SA.    b.  Pleadings  —  (i)  Time  to  Plead.  —  See  note  2. 
SA6.    (2)  Demurrer,  Plea,  or  Answer  ^  haamn.  —  See   notes 
2,  8. 

Aaivwr  m  XtUmm.  —  See  note  1 1. 
S57.    12.  Hearing  or  Seferenoe  —  On  Tolutery  Pttitten.  —  See 
note  3. 

On  Petition  for  InTolnntnrj  Buiknipt^.  —  See  note  8. 
Sji8.    13.  Trial  by  Jury.  — See  notes  i,  2,  3. 

14.  Abjudication  or  Ditmissal  —  a.  Adjudication  and 
Amendment  or  Vacation  of  Order  —  A4jadioation. —  See  notes 

7.9- 

Sff9.     Anondmont  or  YaMtion  of  Ordor.  —  See  notes  4,  5,  6. 


354*  8.  In  re  Lewis,  129  Fed.  Rep. 
147.  But  see  Moulton  v.  Coburn,  (C. 
C.  A.)  131  Fed.  Rep.  201,  holding  that 
a  creditor  who  has  petitioned  for  leave 
to  join  may  withdraw  where  no  action 
has  been  taken  on  his  petition  and  it 
was  filed  under  a  misapprehension  of 
the  facts;  In  rt  Cobum,  126  Fed.  Rep. 
218. 

7.  See  In  re  Carleton,  115  Fed.  Rep. 
246. 

0.  An  Attnohing  Creditor  may  oppose 
the  petition  without  surrendering  his 
lien.  In  re  C.  Moench,  etc.,  Co.,  123 
Fed.  Rep.  977. 

355.  9.  Filing  on  tbo  Tonth  Day 
is  timely.  Day  v.  Beck,  etc.,  Hardware 
Co..  (C.  C.  A.)  114  Fed.  Rep.  834. 

3a6«  %*  See  Gage  v.  Bell,  124  Fed. 
Rep.  371. 

An  Xyaiivo  Anowor  may  be  stricken 
out.  Bradley  Timber  Co.  v.  White,  (C 
C.  A.)  121  Fed.  Rep.  779. 

8.  Answer  Fmmed  like  Answer  in 
Chanoery.  —  See  Gage  v.  Bell,  124  Fed. 
Rep.  371,  where  departure  from  the 
prescribed  forms  was  disapproved. 

A  General  Denial  of  the  Commission  of 
nn  Aet  of  Bnnkntptey  sufficiently  puts  in 
issue  the  solvency  of  the  alleged  bank- 
rupt  where  evidence  has  been  taken  on 
that  issue,  the  parties  having  regarded 
the  issue  as  raised.  Troy  Wagon  Works 
V,  Vastbinder,  130  Fed.  Rep.  232. 

11.   In  re  Jourdan,  127  Fed.  Ren.  771. 

357*  8.  HoUee.  —  Before  taking  ac- 
tion on  a  voluntary  petition  in  bank- 
ruptcy notice  should  be  given  to  cred- 


itors filing  a  prior  involuntary  petition. 
In  re  Dwyer,  112  Fed.  Rep.  777. 

8.  Onbaiieion  to  a  Jury  is  within  the 
discretion  of  the  court.  Oil  Well  Sup- 
ply Co.  V,  Hall,  (C.  C.  A.)  128  Fed. 
Rep.  875. 

35S.  1.  See  In  re  Forbes,  128  Fed. 
Rep.    137. 

A  Creditor  Onnnot  Demand  a  jury  trial 
on  behalf  of  the  bankrupt.  In  re  Her- 
zikopf,     (C.    C.    A.)     121     Fed.    Rep. 

544- 
8.  Elliott  V,  Toeppner,  187  U.  S.  327. 

8.  Morss  V,  Franklin  Coal  Co.,  125 
Fed.  Rep.  998. 

7.  Prematnre  A^jndieation. —  An  ad- 
judication made  on  the  tenth  day  after 
the  return  day  after  striking  the  answer 
from  the  files  because  of  lack  of  verifi- 
cation is  premature.  Day  v.  Beck,  etc.. 
Hardware  Co.,  (CCA.)  114  Fed.  Rep. 

834. 

9.  An  A^jndioation  by  Defanlt  for  want 
of  an  answer  is  binding  on  both  bank- 
rupt and  creditors.  In  re  American 
Brewing  Co.,  (C  C.  A.)  112  Fed.  Rep. 
752. 

359.  4.  Laehee  is  a  ground  for  deny- 
ing a  motion  to  vacate  where  the  lack 
of  jurisdiction  is  not  apparent  on  the 
face  of  the  petition.  In  re  Niagara 
Contracting  Co.,  127  Fed.  Rep.  782.  Sec 
also  In  re  Ives,  (C  C.  A.)  113  Fed. 
Rep.  911. 

6.  Sec  In  re  Dwyer,  112  Fed.  Rep. 
777- 

The  AppUoation  Should  Be  Made  to  the 
Tonrt  where  the  defendant  wishes  to  be 


1080 


Vol.  XXIL 


UNITED  STATES  COURTS. 


360-36S 


S60.    b.  Dismissal.  —  See  notes  1,5. 

15.  Effect  of  Death  of  Bankrupt.  —  See  note  lo. 
361  •    17.  Keceivers  and  Marthala.  —  See  note  5. 
363.    See  notes  i,  2. 

18.  Creditors'  Heetings.  —  See  note  9. 
363.    19.  Appointment  of  Trostee  —  Fro^iiioni  for  Appointment.  — 
See  notes  3,  5. 

Oompeteney  of  Trnatee.  —  See  note  8. 

Qnalifleations  of  yoton.  —  See  notes  ID,  12,  14,  1$. 
384.     A^onrnmontt  and  How  Elootioni.  —  See  note  4. 

Appointment  by  Beferee.  —  See  notes  8,  9. 

BoTiew  of  Appointment.  —  See  note  ID. 

21.  Suits  by  Trustees  Against  Adverse  Claimants.  —  See 


note  14. 
369. 


See  notes  2,  3. 


relieved  from  a  default.  In  re  Imperial 
Corp.,  133  Fed.  Rep.  73. 

859.  6.  yolnntarj  Petition.  —  A  cred- 
itor cannot  maintain  a  petition  to  va- 
cate an  adjudication  in  voluntary  bank- 
ruptcy. In  re  Ives,  (C.  C.  A.)  113  Fed, 
Rep.  91 X. 

300.  1.  Beinstatement  —  Lnohee.  — 
A  petition  for  reinstatement  of  pro- 
ceedings in  involuntary  bankruptcy  filed 
one  year  after  dismissal  at  the  instance 
of  petitioning  creditors  will  be  denied 
for  laches.  In  re  Jemison  Mercantile 
Co.,  (C.  C.  A.)  112  Fed.  Rep.  966. 

6.  See  In  re  Gameau,  (C.  C.  A.)  127 
Fed.  Rep.  677;  Kuntz  v.  Young,  (C.  C. 
A.)   131  Fed.  Rep.  719. 

10.  A  DiMOlalion  of  a  Corporation  will 
not  abate  pending  proceedings.  Scheuer 
V.  Smith,  etc..  Book,  etc.,  Co.,  (C.  C. 
A.)  1x2  Fed.  Rep.  407. 

361*  6.  See  McNulty  v.  Feingold, 
129  Fed.  Rep.  looi. 

363.  1.  In  re  National  Mercantile 
Agency,   128  Fed.  Rep.  639. 

2.  See  Beach  v.  Macon  Grocery  Co., 
(C.  C.  A.)   116  Fed.  Rep.  143,  wherein 


more  than  three  years  after  the  first 
meeting  of  creditors. 

6.  In  re  Hare,  119  Fed.  Rep.  246. 

8.  In  re  Dayville  Woolen  Co.,  114 
Fed.  Rep.  674 ;  In  re  Gordon  Supply, 
etc.,  Co.,  129  Fed.  Rep.  622.  See  also 
In  re  Lazoris,  120  Fed.  Rep.  716;  In  re 
Blue  Ridge  Packing  Co.,  125  Fed.  Rep. 
619. 

10.  See  In  re  Malino,  118  Fed.  Rep. 
368 

12.  See  In  re  Blue  Ridge  Packing 
Co.,  125  Fed.  Rep.  619. 

14.  In  re  Lazoris,  120  Fed.  Rep.  716. 

16,  In  re  Dayville  Woolen  Co.,  114 
Fed.  Rep.  674;  In  re  Machin,  128  Fed. 
Rep.   315. 

364*    4.   IH  re  Nice,  123  Fed.  Rep. 

987. 

8.  The  Sleetion  of  an  Incompetent 
Tmttee  will  not  justify  the  referee  in 
choosing  one  himself,  but  he  should  call 
another  meeting  for  the  purpose  of 
holding  a  new  election.  In  re  Mackel- 
lar,  116  Fed.  Rep.  547*  See  also  In  re 
Hare,  119  Fed.  Rep.  246. 

The  Impossibility  of   Passing  on  the 


an  order  directing  the  sale  by  a  receiver    Validity  of  BispntMl  Claims  at  a  meeting 


of  property  claimed  by  a  third  party 
and  in  his  actual  possession  was  re- 
versed. 

9.  Selection  by  the  Conrt.  —  In  In  re 
Amett,  112  Fed.  Rep.  770,  where  the 
assets  were  large  and  an  attempt  had 
been  made  to  appoint  an  attorney  of 
some  of  the  creditors  as  attorney  for 
the  trustee,  the  court  itself  made  the 
appointment. 

363.  8.  Clark  v.  Pidcock.  (C.  C. 
A.)  129  Fed.  Rep.  745.  sustaining  the 
appointment  of  a  trustee  by  the  court 


of  creditors  at  which  an  election  for  a 
trustee  is  held  will  justify  the  referee 
in  selecting  a  trustee.  In  re  Cohen, 
131  Fed.  Rep.  391. 

9.  In  re  Machin,  128  Fed.  Rep.  315. 
But  see  In  re  Nice,  123  Fed.  Rep.  987. 

10.  See  In  re  Hare,  119  Fed.  Rep. 
246;  In  re  Lazoris,  120  Fed.  Rep.  716; 
In  re  Blue  Ridge  Packing  Co.,  125  Fed. 
Rep.  619. 

14.  Sims  V.   Union   Assur.   Soc,   129 
Fed.  Rep.  804. 
365.    3.    Consent    ol    Befendant.  — 
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365. 
366. 


note  8. 


22.  Order  to  Surrender  Property  to  Troftee.  —  See  note  4. 

See  notes  i,  2,  3. 

28.  Suite  Againit  Truitee.  —  See  notes  4,  5. 

24.  Xnterrention    by  Claimant  Againet   Tniitee.  —  See 


26.  Sigoining 


Philips  V.  Tttrner,  (C.  C.  A.)  1x4  Fed. 
Rep.  726;  Ryttenbei^  v.  Schefer,  131 
Fed.  Rep.  313. 

3M«  a.  Louisville  Trust  Co.  v.  Co- 
mingor,  184  U.  S.  18 ;  Jaquith  v.  Rowley, 
188  U.  S.  620;  In  re  Michie,  116  Fed. 
Rep.  749 ;  In  re  Hartman,  121  Fed.  Rep. 
940;  In  re  Manning,  123  Fed.  Rep.  179; 
In  re  Rochford,  (C.  C.  A.)  124  Fed. 
Rep.  182.  See  also  Stelling  v,  G.  W. 
Jones  Lumber  Co.,  (C.  C.  A.)  116  Fed. 
Rep.  261.  Compare  Mueller  v.  Nugent, 
184  U.  S.  1 ;  Havens,  etc,  Co.  v.  Pierek, 
(C.  C.  A.)  120  Fed.  Rep.  244;  In  re 
Kellogg,  (C  C.  A.)  121  Fed.  Rep. 
333- 


Rep.  328.  See  also  In  re  Felson,  124 
Fed.  Rep.  288. 

Tlis  Propar  Prooedurs  is  by  application 
for  an  order  to  show  cause,  and  not 
by  petition,  and  such  order  should  be 
based  on  sufficient  evidence  brought  out 
on  the  examination  of  the  bankrupt. 
In  re  Adler,  129  Fed.  Rep.  502. 

A  Bankrupt  Hot  Having  Control  or  pos- 
session of  the  money  or  other  property 
cannot  properly  be  ordered  to  deliver 
it  up.  American  Trust  Co.  v,  Wallis, 
(C.  C.  A.)   126  Fed.  Rep.  464. 

An  Opportunity  to  Bo  Hoard  and  rea- 
sonable time  to  produce  evidence  should 
be  given  to  the  bankrupt  before  making 


Oolorablo  Glaim. —  The  District  Court    an  unconditional  order  or  subjecting  him 


has  power  to  summon  any  claimant  to 
property  claimed  by  the  trustee  as  part 
of  the  estate  and  determine  whether 
such  claim  is  bona  Ude  or  merely  color- 
able. In  re  Waukesha  Water  Co.,  116 
Fed.  Rep.  1009;  In  re  Teschmacher,  127 
Fed.  Rep.  7s8.  And  if  the  latter  the 
court  may  order  its  surrender.  In  re 
Ba'ird,  116  Fed.  Rep.  765.  A  petition  in 
such  summary  proceeding  should  allege 
that  the  claim  of  the  adverse  party  is 
colorable  only,  in  order  to  give  juris- 
diction. In  re  Scherber,  131  Fed.  Rep. 
121. 

Whoro  Hecaoiary  fltr  tho  ProMnr&tion 
of  tho  Xitato  of  the  bankrupt  the  court 
may  take  possession  of  the  property, 
and,  having  the  property  in  its  custody, 
it  may  proceed  and  determine  the  con- 
troversy. In  re  Rochford,  (C.  C.  A.) 
124  Fed.  Rep.  182. 

Tho  Anondmont  of  1908,  Act  Cong. 
Feb.  5.  1903,  c.  487,  §  16,  32  U.  S. 
Stat,  at  L.  800,  gives  jurisdiction  of 
such  proceedings  to  the  District  Court 
Pond  V.  New  York  Nat.  Exch.  Bank, 
124  Fed.  Rep.  992;  In  re  Knight,  125 
Fed.  Rep.  35 ;  Johnston  v.  Forsyth  Mer- 
cantile Co.,  127  Fed.  Rep.  845;  Mc- 
Nulty  V.  Feingold,  129  Fed.  Rep.  loor. 
But  see  In  re  Teschmacher,  127  Fed. 
Rep.  728. 

4.  In  re  De  Gottardi,  114  Fed.  Rep. 
328;  In  re  Wilson,  116  Fed.  Rep.  419; 
In  re  Gerstcl,  123  Fed.  Rep.  166; 
Schweer  v.  Brown,  (C.  C.  A.)  130  Fed. 


to  commitment  for  contempt.  Boyd  v. 
Glucklich,  (C.  C.  A.)  116  Fed.  Rep.  131. 

36#«  1.  In  re  Breslauer,  121  Fed. 
Rep.  9x0;  In  re  Haynes,  123  Fed.  Rep. 
100 1 ;  In  re  Leeds  Woolen  Mills,  129 
Fed.  Rep.  922;  In  re  Kane,  131  Fed. 
Rep.  386. 

a.  In  re  Manning,  123  Fed.  Rep.  179. 
But  see  In  re  Thompson,  (C.  C.  A.) 
X28  Fed.  Rep.  575. 

8.  See  Mueller  v.  Nugent,  184  U.  S. 
1;  In  re  Lengert  Wagon  Co.,  no  Fed. 
Rep.  927;  Carling  v.  Seymour  Lumber 
Co.,  (CCA.)  113  Fed.  Rep.  483;  In  re 
Peiser,  115  Fed.  Rep.  199;  In  re  Davis, 
X19  Fed.  Rep.  950;  In  re  Geiser,  129 
Fed.  Rep.  237. 

4.  See  In  re  Muhlhauser,  (C  C  A.) 
I2X  Fed.  Rep.  669;  Buckingham  r. 
Estes,  (C  C  A.)  128  Fed.  Rep.  584- 

Loavo  to  eao  tho  Tnistoo  in  a  etato  Coart 
was  denied  in  In  re  McCallum,  113  Fed. 
Rep.  393,  the  court  saying  that  the  suit 
should  be  brought  in  the  District  Court 
so  that  creditors  could  appear  and  de- 
tend. 

5.  In  re  Spitzer,  (C  C  A.)  130  Fed. 
Rep.  879* 

LooTO  to  8no  a  tnxstee  in  bankruptcy 
need  not  be  first  obtained  from  the 
bankruptcy  court.  In  re  Kanter,  (C.  C 
A.)  T2I  Fed.  Rep.  984;  In  re  Smith. 
X2I  Fed.  Rep.  10x4. 

e.  In  re  Adams,  130  Fed.  Rep.  788. 

0.  In  re  Eastern  Commission,  ete^ 
Co.,  X29  Fed.  Rep.  847. 
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367.  See  notes  6,  7,  9. 

368.  26.  DiflBolntion  of  Liens.  — See  note  i. 

27.  Protection  of  Bankrupt  from  Arrett.  —  See  notes  4,  7. 

28.  Sale  of  Property  of  Estate.  ->-  See  notes  9,  10,  13,  15. 

369.  29.  References  —  Appointment,  JnriidioUon,  and  IhitlM  ef  Bsft r«M. 

—  See  note  2. 

B«Tiow  of  Boforae'i  Bnlingi.  —  See  notes  7,  9,  ID. 

370.  30.  Examination  of   Bankrupt    or    Other  Person.  —  See 
notes  2,  3. 


367.  e.  In  re  Flanders,  121  Fed. 
Rep.  936. 

7.  In  re  Gutman,  114  Fed.  Rep.  1009; 
In  re  Mertens,  131  Fed.  Rep.  507.  Com- 
pare In  re  Kanter,  (C.  C.  A.)  lai  Fed. 
Rep.  984. 

9.  In  re  Shoemaker,  lu  Fed.  Rep. 
648;  In  re  Wells,  114  Fed.  Rep.  222; 
White  V.  Thompson,  (C.  C.  A.)  119  Fed. 
Rep.  868.  But  see  In  re  Homstein,  122 
Fed.  Rep.  266;  In  re  De  Lany,  124 
Fed.  Rep.  280,  staying  supplementary 
proceedings. 

36§.  1.  See  In  re  Hoover,  T13  Fed. 
Rep.  136,  as  to  distraint  for  rent. 

4.  Arrest  for  Debt  Provable  in  Bank- 
mptcy.  —  A  bankrupt  held  under  an  or- 
der of  arrest  in  a  civil  action  brought 
upon  a  contract  debt  which  is  provable 
and  dischargeable  in  bankruptcy  will  be 
discharged  on  habeas  corpus  even 
though  the  arrest  was  made  before  the 
institution  of  the  bankruptcy  proceed- 
ings. People  V.  Erlanger,  132  Fed.  Rep. 
883,  disapproving  and  refusing  to  fol- 
low In  re  Claiborne,  109  Fed.  Rep.  74, 
cited  in  the  original  note. 

7.  In  re  Dresser,  124  Fed.  Rep.  915. 

9.  In  re  Union  Trust  Co.,  (C.  C.  A.) 
122  Fed.  Rep.  937;  In  re  Keet,  128  Fed. 
Rep.  651. 

As  to  Setting  Aside  Sales,  see  In  re 
Belden,  120  Fed.  Rep.  524;  In  re  Shea, 
122  Fed.  Rep.  742. 

10.  In  re  Wilka,  131  Fed.  Rep.  1004. 
See  also  In  re  Hawkins,  125  Fed.  Rep. 
633;  Keyser  v,  Wessel,  (C.  C.  A.)  128 
Fed.  Rep.  281. 

15.  In  re  Mitchell,  116  Fed.  Rep.  87; 
George  Carroll,  etc.,  Co.  v.  Young,  (C. 
C.  A.)  119  Fed.  Rep.  576. 

16.  Compare  In  re  Union  Trust  Co., 
(C.  C.  A.)  122  Fed.  Rep.  937;  Equitable 
Loan,  etc.,  Co.  v.  Moss,  (C.  C.  A.)  125 
Fed.  Rep.  609. 

3«9.  9.  In  re  Wilde,  131  Fed.  Rep. 
142,  holding  that  a  referee  has  the 
power  to  exclude  inadmissible  evidence, 

Bevision  of  the  Findings  may  be  made 


by  a  referee  before  they  have  been  made 
a  part  of  the  record,  though  good  prac- 
tice requires  notice  to  counsel.  In  re 
Hawley,  116  Fed.  Rep.  429. 

7.  Equity  Bnle  SS,  and  the  construc- 
tion thereof  in  Sheffield,  etc.,  Coal  Co. 
V.  Gordon,  151  U.  S.  285,  requiring  that 
particular  errors  excepted  to  shall  be 
pointed  out,  should  be  observed,  in  tak- 
ing exceptions  to  a  referee's  findings 
of  fact  or  conclusions  of  law,  except 
where  otherwise  provided  by  the  bank- 
ruptcy act.  In  re  Covington,  no  Fed. 
Rep.  143. 

Ho  Formal  Ezoeptioni  Are  Ifeeeesary 
to  a  referee's  findings  where  the  ques| 
tion  of  the  correctness  of  such  findings 
is  certified  to  the  District  Court  on  a 
party's  petition.  In  re  Miner,  117  Fed. 
Rep.  953.  See  also  In  re  Swift,  iiS 
Fed.  Rep.  348. 

As  to  Ineorporation  of  SriSenee  to  be 
reviewed  see  In  re  Cohen,  131  Fed. 
Rep.  391. 

The  Preeise  Question  ruled  upon  should 
be  certified  and  a  summary  of  the  evi- 
dence should  be  submitted.  In  re 
Kurtz,  125  Fed.  Rep.  992. 

9.  In  re  Hawkins,  125  Fed.  Rep.  633. 

10.  In  re  Covington,  no  l«ed.  Rep. 
143;  In  re  West,  116  Fed.  Rep.  767; 
In  re  Miner,  117  Fed.  Rep.  953;  Couts 
V.  Townsend,  126  Fed.  Rep.  249;  In  re 
Royce  Dry  Goods  Co,,  133  Fed.  Rep. 
100.  See  also  In  re  Grant,  118  Fed. 
Rep.  Ji\  In  re  Swift,  118  Fed.  Rep. 
348;  In  re  Shriver,  125  Fed.  Rep.  5 it. 

370.  9.  A  Creditor  Has  Not  an  Un- 
qualified Bight  to  the  issuance  of  a  sum- 
mons for  the  examination  of  a  third 
person  concerning  the  bankrupt  estatp. 
In  re  Andrews,  130  Fed.  Rep.  383,  sus- 
taining the  action  of  a  referee  in  re- 
fusing a  summons. 

S.   In  re  Purscll,  114  Fed.  Rep.  371. 

Wife  of  Bankrupt.  —  Contra  under 
Act  Cong.  Feb.  5,  1903,  c.  487,  32 
U.  S.  State  at  L.  798.  In  re  Worrell, 
125  Fed.  Rep.  159. 
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S71«    See  note  14. 

S79.    31.  Contempt!.  —  See  notes  i,  3. 

BiiabiUtiM  «f  Bankrvpt  in  Oontampt. —  See  note  5. 

32.  Proceedings   on    Claimi   for    Bxemptione  —  Bigkt   to 
XzmiFtlMf.  —  See  notes  7,  8. 

373.  See  note  i. 

CUimlng  and  Mting  Apart.  —  See  notes  2,  3,  $,  7,  8. 

374,  See  notes  1,5. 

AfUr  Exempt  Proptrty  Hm  Been  M  Apart.  —  See  note  9. 
XafproemtBt  of  WaiTcr  Votes,  Sto.  —  See  note  10. 
37ff.    33.  Compositions.  —  See  notes  2,  6,  11. 


As  to  WitnoMSS  Bosiding  at  a  DUtaaoo 
•ee  In  re  Hemstreet,  x  17  Fed.  Rep.  568; 
Jn  re  Williams,  123  Fed.  Rep.  321. 

Prooosdisgs  PendiBg  in  Anothor  Dls- 
trlet.  —  The  Bankruptcy  Act  gives  to  a 
District  Court  no  power  to  order  ex- 
aminations in  regard  to  a  bankruptcy 
proceeding  pending  in  another  district 
In  re  Williams,  123  Fed.  Rep.  321. 

371*  14.  Contra,  In  re  Shera,  114 
Fed.  Rep.  207;  In  re  Nachman,  114 
Fed.  Rep.  995 ;  U.  S.  v.  Goldstein,  132 
Fed.  Rep.  789.  Compare  In  re  Smith, 
/12  Fed.  Rep.  509  (distinguishing  the 
rule  as  to  trustees) ;  In  re  Franklin 
Syndicate,  X14  Fed.  Rep.  205;  In  re 
Kanter,  117  Fed.  Rep.  356. 

879.  1.  In  re  Shachter,  119  Fed. 
Rep.  1 010. 

5.  For  Contempt  Proeeedingi  see  Muel- 
ler V.  Nugent,  184  U.  S.  i  (against  a 
person  in  possession  of  assets)  ;  In  re 
De  Qottardi,  114  Fed.  Rep.  328;  Boyd 
V,  Glucklich,  (C.  C.  A.)  116  Fed.  Rep. 
131;  In  re  Wilson,  116  Fed.  Rep.  419; 
In  re  Kerber,  125  Fed.  Rep.  653  (as  to 
necessity  for  certificate  of  referee)  ;  Ex 
p.  O'Neal,  125  Fed.  Rep.  967  (against 
one  assaulting  the  trustee) ;  In  re  Kane, 
125  Fed.  Rep.  984;  U.  S.  v.  Goldstein, 
132  Fed.  Rep.  789. 

6.  See  In  re  Taylor,  114  Fed.  Rep. 
607. 

7.  In  re  Manning,  112  Fed.  Rep.  948; 
McGahan  v.  Anderson,  (C.  C.  A.)  113 
Fed.  Rep.  1 1 5  ;  /n  re  Staunton,  1 1 7  Fed. 
Rep.  507 ;  Cannon  v.  Dexter  Broom, 
etc.,  Co.,  (C.  C.  A.)  120  Fed.  Rep.  657. 

Polidss  of  Insaranoe.  —  In  re  Holden, 
(C.  C.  A.)  1x4  Fed.  Rep.  650. 

8.  In  re  Stone,  116  Fed.  Rep.  35. 
Compare  Page  v.  Edmunds,  187  U.  S. 
596. 

373,  1.  In  re  Stone,  1x6  Fed.  Rep. 
35;  In  re  Kane,  (C.  C.  A.)  127  Fed. 
Rep.  552. 

8.  Tho  Bzact  Property   sought  to  be 


exempted   should   be   set   out     In   re 
Duffy,  1x8  Fed.  Rep.  926. 
At  the  Time  of  nUag  tlie  PetitUm,  the 

claim  of  exemption  must  be  made.  In  re 
Lucius,  124  Fed.  Rep.  455. 

5.  Sale  by  BeoeiTer —- Setting  Apart— 
Where  perishable  property  of  peculiar 
value  to  the  bankrupt  is  ordered  sold 
by  the  receiver  the  court  will  make  an 
order  setting  apart  a  sufficient  portion 
thereof  to  cover  the  bankrupt's  exemp- 
tion instead  of  compelling  him  to  take 
his  exemption  from  the  proceeds  of  the 
sale.  In  re  Joyce,  128  Fed.  Rep.  985. 
See  also  In  re  Shaffer,  128  Fed.  Rep. 
986,  wherein  property  was  ordered  to 
be  delivered  to  the  bankrupt  on  his  giv- 
ing a  bond. 

6.  In  re  Campbell,  124  Fed.  Rep.  4x7. 

7.  See  In  re  Manning,  xx2  Fed.  Rep. 
948;  McGahan  v,  Anderson,  (C  C  A.) 
113  Fed.  Rep.  115;  In  re  Campbell,  124 
Fed.  Rep.  4x7. 

8.  In  re  Reinhart,  129  Fed.  Rep.  510. 

374,  1,  In  re  Le  Vay,  125  Fed. 
Rep.  990;  In  re  Kane,  (C.  C.  A.)  127 
Fed.  Rep.  552;  In  re  Stein,  130  Fed. 
Rep.  629.  ^ut  see  In  re  Manning,  112 
Fed.  Rep.  948.  Compare  In  re  Gamer, 
XX5  Fed.  Rep.  200. 

6.  Proceedi  of  a  Future  Bale  of  personal 
property  of  a  bankrupt  cannot,  under 
the  laws  of  Pennsylvania,  be  set  aside 
as  exempt,  and  such  allowance  made 
by  a  trustee  in  bankruptcy  is  improper. 
In  re  Manning,  112  Fed.  Rep.  948. 

9.  In  re  Little,  no  Fed.  Rep.  62 x; 
In  re  Reese,  1x5  Fed.  Rep.  993;  In  re 
Jackson,  xi6  Fed.  Rep.  46;  In  re  Sey- 
del,  xx8  Fed.  Rep.  207. 

10.  Lockwood  V.  Exchange  Bank,  190 
U.  S.  294.  But  see  In  re  Hoover,  X13 
Fed.  Rep.  136,  giving  effect  to  a  waiver 
of  exemption  from  distress  for  rent 
where  tlie  goods  had  actually  been 
seized. 

375.  S.   In  re  Frear,  120  Fed.  Rep. 
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376.  34.  Proof  of  Clauns,  *aiid  Distribution  —  Proof  of  GUimi  in 

Qeneni.  — See  notes  i,  2,  4,  6,  8,  10. 

377.  See  notes  i,  3,  4. 

Contest  of  Claimi.  —  See  notes  5,  6. 
Be-ezamination  or  SoTiow.  —  See  notes  lO,  II* 

378.  See  note  i. 

Dittribatlon.  —  See  notes  3,  4. 

86.  Discharge  —  ^.  Petition  for  Discharge  —  Time 

for  Filing  Petition.  —  See  note  12.  ^ 

379.  Content!  of  Petition.  —  See  note  8. 


978  (to  the  same  effect  as  In  re  Rider, 
96  Fed.  Rep.  808,  set  out  in  the  original 
note). 

Veeeeiary  Partieo.  —  Creditors  of  a 
bankrupt  whose  claims  are  contingent 
and  so  not  provable,  as  where  the  bank- 
rupt is  liable  as  surety  on  a  mortgage 
debt,  are  not  necessary  parties  to  a 
composition.  In  re  Kahn,  121  Fed.  Rep. 
412. 

An  Anignee  of  a  Hnmber  of  Claims 
counts  simply  as  one  creditor.  In  re 
Messengill,  113  Fed.  Rep.  366. 

Withdrawal  of  Aeoeptance. —  Where 
no  fraud  or  misrepresentation  in  the 
procuring  of  creditors'  acceptance  of  a 
composition  is  claimed  they  cannot  with- 
draw therefrom.  In  re  Levy,  1x0  Fed. 
Rep.  744- 

375.  6.  See  In  re  Frear,  120  Fed. 
Rep.  978 ;  Inre  Godwin,  1 22  Fed.  Rep.  1 1 1 . 

11.  In  re  Roukous,  128  Fed.  Rep. 
645,  discussing  the  sufficiency  of  the 
petition. 

376«  1.  See  In  re  Blue  Ridge  Pack- 
ing Co.,  125  Fed.  Rep.  619. 

8.  In  re  Brown,  123  Fed.  Rep.  336; 
In  re  Muskoka  Lumber  Co.,  127  Fed. 
Rep.  886.  See  also  In  re  Lane,  125  Fed. 
Rep.  772;  Buckingham  v.  Estes,  (C.  C. 
A.)  128  Fed.  Rep.  584.  Compare  In  re 
Towne,  122  Fed.  Rep.  313,  excusing 
delay  caused  by  fraud. 

4.  See  In  re  Big  Meadows  Gas  Co., 
113  Fed.  Rep.  974. 

6.  Hutchinson  v.  Otis,  190  U.  S.  552, 
115  Fed.  Rep.  937;  In  re  Roeber,  (C. 
C.  A.)  127  Fed.  Rep.  122;  Buckingham 
V.  Estes,  (C.  C.  A.)  128  Fed.  Rep.  584. 

8.  In  re  McCallum,  127  Fed.  Rep. 
768.  See  also  In  re  Moebius,  1x6  Fed. 
Rep.  47 ;  In  re  Thompson,  X23  Fed.  Rep. 

174. 

10.  The  Entire  Omiision  of  a  Verifloa- 
tion  may  be  rectified  by  amendment. 
In  re  Roeber,  (C.  C.  A.)  127  Fed.  Rep. 

122» 

377*    1.    See   In   re   Pancoast,    129 


Fed.  Rep.  643  (as  to  proof  of  a  notary's 
official  character). 

8.  In  re  Greth,  X12  Fed.  Rep.  978; 
In  re  Lyon,  1x4  Fed.  Rep.  326;  S warts 
V.  St.  Louis  Fourth  Nat.  Bank,  (C.  C. 
A.)  1x7  Fed.  Rep.  i;  Dunn  v,  Gans, 
(C.  C.  A.)  X29  Fed.  Rep.  750. 

All  Preferenoei  must  be  surrendered  ir- 
respective of  whether  they  were  given 
more  than  four  months  before  the  filing 
of  the  petition  in  bankruptcy  or  not. 
In  re  Jones,  xio  Fed.  Rep.  736;  In  re 
Abraham  Steers  Lumber  Co.,  ixo  Fed. 
Rep.  738. 

4.  See  In  re  Chaplin,  X15  Fed.  Rep. 
162. 

6.  See  In  re  Dacker-Foster  Co.,  123 
Fed.  Rep.   X90. 

6.  Ab  to  the  Form  of  Oljeetionf  see  In 
re  Wooten,  xi8  Fed.  Rep.  670;  In  re 
Boyce  Dry  Goods  Co.,  133  Fed.  Rep. 
100. 

One  Whose  Claim  Has  Kot  Been  Allowed 
is  not  a  creditor  and  cannot  contest 
the  allowance  of  another  claim.  Dres- 
sel  V,  North  State  Lumber  Co.,  xx9  Fed. 

Rep.  531. 

10.  See  In  re  Hinckel  Brewing  Co., 
123  Fed.  Rep.  942  (as  to  laches)  ;  In  re 
Watkinson,  130  Fed.  Rep.  218. 

11.  After  Appointment  of  a  Tmstee 
a  creditor  may  not  petition  for  re-ex- 
amination. In  re  Lewensohn,  (C.  C. 
A.)  I2X  Fed.  Rep.  538. 

As  to  Laohes  see  In  re  Hamilton  Fur- 
niture Co.,  X16  Fed.  Rep.  xxs;  In  re 
Koenig,  127  Fed.  Rep.  89X. 

379.  1.  In  re  Hawley,  116  Fed. 
Rep.  428. 

8.  See  In  re  Heebner,  132  Fed.  Rep. 
X003. 

4.  J  Compare  In  re  Cobb,  112  Fed.  Rep. 

65s.  "^ 

IS.  In  re  Fahy.  116  Fed.  Rep.  239. 
379.    8.  Individnal  A^jndieatton  Only. 

—  Where  a  member  of  a  partnership 
has  been  adjudicated  a  bankrupt  indi- 
vidually only,  a  petition  seeking  a  die- 
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379. 
380. 

note  7. 
381. 


389. 
383. 


notes  9, 
384. 


▼•rifleatioB  of  PetitiloA.  —  See  note  lO. 
Pttition  1U7  Be  Amended.  —  See  note  I. 

c.  Objections  to  Discharge  — bj 


WbeB  Filed.  —  See 


Time  Uft  FIliBf .  —  See  note  i. 

In  Writing.  —  See  note  6. 

BUtement  ef  Gronndi.  —  See  note  8. 

See  notes  i,  2,  3. 

Veriiiofttion.  —  See  note  4. 

Amended  or  Additiennl  SpeeUMtioni.  —  See  notes  1,5. 

Applioation  to  Amend.  —  See  note  6. 

d.  Demurrer  or  Answer   to  Objections. 
10. 

See  note  2. 


—  See 


charge  from  firm  as  well  as  individual 
debts  is  improper  and  must  be  amended. 
In  re  Morrison,  127  Fed.  Rep.  186. 

379*  10.  In  re  Glass,  1x9  Fed.  Rep. 
509,  citing  Z2  Encycof  Pl.and  PK.379. 

380.  1.  /it  re  Morrison,  127  Fed. 
Rep.  186. 

7.  lerernl  Crediton  may  sign  the  same 
specification  of  objections  and  each  thus 
make  the  proceeding  his  own.  In  re 
Milgraum,  129  Fed.  Rep.  827. 

381*  1.  See  In  re  Ginsburg,  130 
Fed.  Rep.  627. 

6.  Sigiiatiure  tad  ▼eriflentiea  by  the 
opposing  creditor,  and  not  alone  by 
counsel,  are  necessary.  If  there  be 
more  than  one  creditor  joined  in  the 
specifications,  all  must  sign  and  swear 
to  it.     In  re  Glass,  119  Fed.  Rep.  509. 

$.  See  In  re  Parish,  122  Fed.  Rep. 
553,  wherein  an  allegation  of  conceal- 
ment was  held  to  be  insufficient. 

3§9«  1.  In  re  Ginsburg,  130  Fed. 
Rep.  627,  See  also  In  re  Blalock,  1x8 
Fed.  Rep.  679;  E.  H.  Godshalk  Co.  v. 
Sterling,  (C.  C.  A.)  X29  Fed.  Rep.  580. 

Time  of  Alleged  Condnot  of  Baakmpt.  — 
In  re  Parish,  122  Fed.  Rep.  553.  See 
also  In  re  Patterson,  X2i  Fed.  Rep.  921. 

9.  In  re  Peck,  120  Fed.  Rep.  972;  In 
re  Milgraum,  129  Fed.  Rep.  827.  But 
see  In  re  Ginsburg,  130  Fed.  Rep.  627. 

8.  Snlfioienoy  of  Specifleations.  —  In  re 
Beebe,  xx6  Fed.  Rep.  48;  In  re  Bla- 
lock, X18  Fed.  Rep.  679;  In  re  Patter- 
son, 121  Fed.  Rep.  92 x. 

But  a  transfer  or  concealment  of 
property  within  four  months  prior  to 
the  filing  of  the  petition,  with  intent 
to  hinder,  delay,  or  defraud  creditors, 
need  not  be  alleged  to  have  been  made 
"  knowingly  and  fraudulently."  In  re 
Gift,   130  Fed.  Rep.  230. 


WaiTer.  —  Failure  to  allege  scienter 
on  the  part  of  the  bankrupt  may  be 
cured  by  hearing  on  the  issue  without 
objection.  In  re  Osborne,  (C.  C.  A.) 
115  Fed.  Rep.   x. 

4.  See  In  re  Glass,  119  Fed.  Rep.  509 
{.citing  22  En  CYC.  of  Pl.  and  Pr.  382] ; 
In  re  Brown,  (C.  C  A.)  112  Fed.  Rep. 
49 ;  In  re  Baemcopf,  X17  Fed.  Rep.  975 ; 
In  re  Peck,  120  Fed.  Rep.  972  (uphold- 
ing verification  on  information  and  be- 
lief) ;  In  re  Robinson,  X23  Fed.  Rep. 
844  (holding  verification  to  have  been 
waived)  ;  In  re  Milgraum,  129  Fed.  Rep. 
827  (as  to  verification  by  an  attorney 
and  on  information  and  belief) ;  In  re 
Gift,  130  Fed.  Rep.  230  (allowing  an 
amendment).  Contra,  In  re  Jamieson, 
X20  Fed.  Rep.  697. 

3§3.  1.  In  re  Osborne,  (C.  C.  A.) 
1x5  Fed.  Rep.  x ;  In  re  Glass,  119  Fed. 
Rep.  509;  In  re  Patterson,  121  Fed. 
Rep.  92X ;  In  re  Parish,  122  Fed.  Rep. 
553 ;  /»  re  Gift,  X30  Fed.  Rep.  230.  See 
also  In  re  Carley,  (C.  C.  A.)  117  Fed. 
Rep.   130;  In  re  Peck,   120  Fed.  Rep. 

972. 

6.  Leohei  is  a  ground  for  refusing 
leave  to  amend.  Kentucky  Nat.  Bank 
V,  Carley,  (C.  C.  A.)  121  Fed.  Rep. 
822. 

6.  In  re  Peck,  120  Fed.  Rep.  972. 

9.  See  Osborne  v.  Perkins,  (C.  C. 
A.)  XX2  Fed.  Rep.  127,  to  the  effect 
that  the  question  whether  the  objections 
were  stated  with  sufficient  particularity 
cannot  be  raised  on  appeal  when  the 
record  fails  to  show  that  the  point 
was  taken  in  the  court  below. 

10,  In  re  Crist,  xi6  Fed,  Rep.  1007. 

3S4,  9.  Waiver.  —  The  right  to  ob- 
ject to  defective  specifications  is  waived 
by  the  bankrupt  proceeding  to  a  hear- 
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384.   /•  Hearing  and  Determination  —  Reference  — 

If  Ko  Spedfleationt  of  Objections  Are  filed. —  See  note  4. 
3SS«     Beferenoe  and  Proceedingi  Thereon.  —  See  note  /• 

Burden  of  Proof.  —  See  note  8. 
386,     Beport  of  Beferee.  —  See  notes  2,  4. 

Hearing  and  Determination.  —  See  notes  5f  7* 

388.  A.  Revocation  of  Discharge.  —  See  notes  4,  8,  9. 

389,  36.  Fees,  Allowances,  Costa^  and  Damages  —  a.  As  Pre- 
ferred Debts.  —  See  note  6. 

399.    b.  Filing  Fees  —  Affidavit  of  Inability  —  Bank- 

nFt*i  Affidavit  of  Inability.  —  See  note  9. 

c.  Attorneys'  Fees.  — See  notes  10,  11. 
391.     See  notes  i,  2,  3,  5. 

ing  and  trial  without  filing  a  demurrer  re  Toothaker,    128  Fed.   Rep.    187    (as 

or  motion  in  the  nature  of  a  demurrer,  to  legal  conclusions). 

In  re  Baldwin,  1 19  Fed.  Rep.  796.  3S9.    6.  Costs  and  Expenses  of  a  Sale 

384.    4.  Collnsioa. — Where,  after  the  of  Exempt  Property  cannot  be  allowed 


granting  of  an  extension  of  time  within 
which  to  file  specifications,  no  specifica- 
tions are  filed  and  the  referee ,  refuses 
a  certificate  of  conformity  required  by 
rule  10,  there  arises  a  presumption  that 
opposition  to  the  discharge  has  been 
collusively  overcome,  and  discharge 
will  be  withheld  until  further  report  of 
the  referee.     In  re  Sanborn,  131  Fed. 

Rep.  397. 

385  7.  Oljeetion  That  the  Syidence 
Is  Hot  Within  the  Issnes  raised  by  the 
pleadings  comes  too  late  if  not  made 
during  the  trial.  In  re  Baldwin,  119 
Fed.  Rep.  796. 

8.  In  re  Salsbury,  113  Fed.  Rep.  833; 
In  re  Baerncopf,  117  Fed.  Rep.  975;  In 
re  Chamberlain,  125  Fed.  Rep.  629. 

Shifting  of  Bnrden.  —  In  re  Leslie, 
1x9  Fed.  Rep.  406. 

386.  2.  Findings  of  FaoU  in  the 
referee's  report  must  be  taken  as  con- 
clusive where  no  objections  thereto  are 
filed.    In  re  Royal,  113  Fed.  Rep.  140. 

4.  In  re  Sanborn,  131  Fed.  Rep.  397. 

6.  See  In  re  Wolff,  132  Fed.  Rep. 
396;  In  re  Halsell,  132  Fed.  Rep. 
562. 

7.  In  re  Sanborn,  131  Fed.  Rep.  397. 
Settlement    of    Exemptions.  —  In     re 

Brumbaugh,  128  Fed.  Rep.  971. 

388.  4.  Ai  to  Who  Kay  Apply,  see 
In  re  Monroe,  114  Fed.  Rep.  398;  In  re 
Bimberg,   121   Fed.  Rep.  942. 

8.  In  re  Hawk,  (C.  C.  A.)  114  Fed. 
Rep.  916;  In  re  Bimberg,  121  Fed.  Rep. 
942.  See  also  In  re  Upson,  124  Fed. 
Rep.  980. 

9.  See  In  re  Oleson,  no  Fed.  Rep. 
796  (as  to  allegations  of  diligence) ;  In 


out  of  the  proceeds  thereof.  In  re  Le 
Vay,  125  Fed.  Rep.  990. 

390.  9.  Contra,  In  re  Hines,  117 
Fed.  Rep.  790. 

10.  In  re  Carr,  1x7  Fed.  Rep.  572, 
holding  that  the  allowance  is  not  a 
matter  of  right,  but  rests  in  the  dis- 
cretion of  the  judge;  Smith  v.  Cooper, 
(C.  C.  A.)  120  Fed.  Rep.  230,  quoting 
and  indorsing  In  re  Curtis,  (C.  C.  A.) 
100  Fed.  Rep.  784,  set  out  in  the  orig- 
inal note.  See  also  In  re  McCracken, 
129  Fed.  Rep.  621.  But  see  In  re  Gold- 
ville  Mfg.  Co.,  123  Fed.  Rep.  579. 

11.  In  re  Lang,  127  Fed.  Rep.  755. 
Sohednling    Fee.  —  By    including    his 

claim  for  a  fee  in  the  schedules  an 
attorney  is  precluded  from  having  it 
allowed  as  a  priority.  In  re  Morris, 
125  Fed.  Rep.  841. 

391.  1.  In  re  Carr,  X17  Fed.  Rep. 
572;  Pratt  V.  Bothe,  (C.  C.  A.)  130  Fed. 
Rep.  670.  See  also  In  re  Connell,  120 
Fed.  Rep.  846.  But  see  In  re  Goldville 
Mfg.  Co.,  123  Fed.  Rep.  579. 

On  IHsmissal  for  Want  of  Jnrlsdiction 
of  a  petition  in  involuntary  proceedings 
where  there  has  been  no  seizure  of  the 
defendant's  property  no  allowance  for 
attorney's  fee  will  be  made.  In  re  Wil- 
liams, 120  Fed.  Rep.  34. 

2,  In  re  Goldville  Mfg.  Co.,  123  Fed. 
Rep.  579;  In  re  Covington,  132  Fed. 
Rep.  884.  See  also  In  re  Brundin,  112 
Fed.  Rep.  306;  In  re  Rosenthal,  120 
Fed.  Rep.  848;  In  re  Zier,  127  Fed  Rep. 

399. 

3.  See   In    re    Watkinson,    130    Fed. 

Rep.  218. 
5,  In  re  Evans,  117  Fed.  Rep.  574. 
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891.    d.  Allowances  to  Officers  of  Court  and  Others 

Bd!ir(M.  —  See  notes  9,  10,  II,  13. 
See  note  3. 
TnftM.  —  See  note  8. 
SMtiTcr.  —  See  note  13. 
•t«Mgr»phtn.  —  See  note  15. 
Airiftt—  vndiT  G«ntrftl  AMigmnMK.  —  See  note  2. 

e.  Costs  of  Proceedings  —  Damages.  —  See  notes 
4,7,  8. 

81I4.    87.  Clodng  tad  Beopening  Sitate.  —  See  notes  4,  6,  7. 

88.  Appeal  or  Error  and  Aevition  —  a.  Review  by  Cir- 
cuit Court  of  Appeals  on  Appeal  or  Error  — (i)  Appeal- 
able Judgments. —  See  note  9. 


39  !•  9.  Compare  In  re  Farlej,  115 
Fed.  Rep.  359,  holding  that  where  mem- 
bers of  a  partnership  were  discharged 
from  individual  as  well  as  firm  obliga- 
tions the  proceeding  should  be  regarded 
at  several  distinct  cases  considered  to- 
gether,  carrying  separate  fees. 

10.  Compare  In  re  Dixon,  114  Fed. 
Rep.  675;  In  re  Daniels,  130  Fed.  Rep. 

S97. 

11.  See  In  re  Mammoth  Pine  Lumber 
Co.,  116  Fed.  Rep.  731. 

18.  CoBttit  of  MortgAft.  —  A  referee 
to  whom,  as  special  master,  a  contest 
as  to  the  validity  of  a  mortgage  has 
been  referred  may  have  an  allowance 
for  his  services  from  the  proceeds  of 
the  sale  of  the  land  subject  to  such 
mortgage.  In  re  Goldville  Mfg.  Co.,  123 
Fed.  Rep.  579. 

393«  S.  In  re  Mammoth  Pine  Lum- 
ber Co.,  X16  Fed.  Rep.  731.  See  also 
In  re  Sanford  Furniture  Mfg.  Co.,  126 
Fed.  Rep.  888,  as  to  money  allowed  to 
an  incumbrancer  who  surrenders  prop- 
erty for  sale. 

Koneyi  Paid  in  Batlsfketion  of  Li'^ni 
are  not  dividends  on  which  commission 
can  be  computed.  In  re  Goldville  Mfg. 
Co.,  123  Fed.  Rep.  579;  In  re  Hinckel 
Brewing  Co.,  124  Fed.  Rep.  702. 

8.  See  In  re  Kaiser,  112  Fed.  Rep. 
955  J  /»  fc  Mammoth  Pine  Lumber  Co., 
116  Fed.  Rep.  731 ;  In  re  Hinckel  Brew- 
ing Co.,  124  Fed.  Rep.  702. 

18.  See  In  re  Richards,  127  Fed.  Rep. 
772. 

15.  See  In  re  Mammoth  Pine  Lumber 
Co.,  116  Fed.  Rep.  731,  where  an  allow- 
ance of  two  hundred  and  fifty  dollars 
to  stenographers  was  refused. 

393.  8.  In  re  Mays,  T14  hed.  Rep. 
600;  In  re  Congdon,  129  Fed.  Rep.  478. 


But  see  In  re  Tatum,  112  Fed.  Rep.  50 
(allowing  actual  and  necessary  ex- 
penses) ;  In  re  Klein,  116  Fed.  Rep.  523 ; 
Summers  v.  Abbott,  (C.  C.  A.)  122  Fed. 
Rep.  36,  reversing  xi6  Fed.  Rep.  687; 
In  re  Chase,  (C.  C.  A.)  124  Fed.  Rep. 
753 ;  In  re  Levitt,  126  Fed.  Rep.  889. 

4.  Costs  on  Compodtioii. —  The  court 
cannot  order  the  payment  of  costs  on  a 
composition  with  creditors  where  th^r 
are  included  therein,  and  on  a  failure 
to  reach  an  agreement  as  to  them  the 
composition  must  fail.  In  re  Harris, 
117  Fed.  Rep.  575. 

Coots  of  a  Contoot  of  a  Claim  carried  on 
wholly  between  creditors  for  the  pur- 
pose of  controlling  the  election  of  a 
trustee  will  not  be  allowed  out  of  the 
estate.    In  re  Worth,  130  Fed.  Rep.  927. 

7.  On  Dismissal  for  Want  of  Jnrisdietion 
costs  will  be  denied.  In  re  Philadel- 
phia, etc.,  Transp.  Co.,  127  Fed.  Rep. 
896.  See  also  In  re  Williams,  120  Fed. 
Rep.  34. 

8.  In  re  Morris,  115  Fed.  Rep.  591; 
In  re  Williams,  120  Fed.  Rep.  34. 

304.  4.  What  Constitntot  Glodiig.— 
See  Dark  v,  Pidcock,  (C.  C.  A.)  129 
Fed.  Rep.  745. 

6.  Brown  v.  Persons,  (C.  C  A.)  122 
Fed.  Rep.  212;  In  re  Paine,  127  Fed. 
Rep.  246  (holding  that  the  statutory 
ground  of  reopening  is  exclusive) ;  In 
re  Goldman,  (C.  C.  A.)  129  Fed.  Rq>. 
212. 

7.  As  to  Who  Kay  Apply  and  tlio  Tiao 
of  Applieation  see  In  re  Paine,  127  Fed. 
Rep.  246 ;  Kentucky  Nat.  Bank  v.  Car- 
ley,  (C.  C.  A.)  127  Fed.  Rep.  686. 

9.  Columbia  Ironworks  v.  National 
Lead  Co.,  (C.  C.  A.)  127  Fed.  Rep.  99f 
following  Denver  First  Nat.  Bank  r. 
Klug,  186  U.  S.  20a. 
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399.    See  notes  3,  4,  7»  10. 

896.  ^2^  Who  May  Appeal.—  See  note  8. 

897.  hS  Time  far  Appeal.  —  See  notes  i,  3. 

(5)  Filing  Transcript.  —  See  note  7. 

(6)  Assignment  of  Errors.  —  See  note  8. 

898.  (7)  Scope  and  Extent  of  Review.  —  See  note  2. 
(8)  Writ  of  Error. —  See  note  5. 

b.  Review  by  Supreme  Court.  —  See  notes  7,  9,  11. 

c.  Revision  by  Circuit  Court  of  Appeals  on  Peti- 

TION  —  (i)  furisdiction  to  Revise, —  See  notes  12,  13, 

899.  See  notes  i,  3,  5,  6. 


895.  8.  In  re  Kuffler,  (C.  C.  A.) 
127  Fed.  Rep.  125,  upholding  the  right 
to  appeal  on  dismissal  of  an  application 
for  discharge  for  failure  to  prosecute. 

4.  See  Livingstone  v.  Heineman,  (C. 
C.  A.)  120  Fed.  Rep.  786. 

7.  In  re  Columbia  Real  Estate  Co^ 
(C.  C.  A.)  1x2  Fed.  Rep.  643;  In  re 
Ives,  (C.  C.  A.)  1x3  Fed.  Rep.  91  x.  See 
also  Ingram  v,  Wilson,  (C.  C.  A.)  125 
Fed.  Rep.  913;  In  re  Groetzinger,  (C. 
C.  A.)  127  Fed.  Rep.  X24. 

10.  See  McGahan  v,  Anderson,  (C 
C.  A.)  1x3  Fed.  Rep.  X15,  entertaining 
an  appeal  from  a  judgment  allowing  an 
exemption. 

3M*  8.  A  Xan  Xortgagee  of  prop- 
erty of  the  bankrupt  may  not  prosecute 
an  appeal  from  an  order  denying  a  peti- 
tion to  have  an  adjudication  in  bank- 
ruptcy set  aside.  In  re  Columbia  Real 
Estate  Co.,   (C.  C.  A.)   1x2  Fed.  Rep. 

643. 

PurUat  Bafpondent. —  On  appeal  by  a 
creditor  from  an  order  approving  a  com- 
position the  trustee  and  assenting  cred- 
itors who  have  received  pajrment  should 
be  made  parties  respondent.  Field  v. 
Wolf,  etc.,  Dry  Goods  Co.,  (C.  C.  A.) 
X20  Fed.  Rep.  815. 

397,  1.  See  Peterson  v,  Nash,  (C. 
C.  A.)  X12  Fed.  Rep.  3xx ;  Rush  v.  Lake, 
(C.  C,  A.)  122  Fed,  Rep.  561. 

8.  Bond  Filed  After  Ton  Days.  —  An 
appeal  allowed  within  ten  days  will  not 
be  dismissed  where  filing  of  the  bond 
and  service  of  citation  take  place  there- 
after, but  before  motion  to  dismiss  is 
made.  Columbia  Ironworks  v.  National 
Lead  Co.,  (C.  C.  A.)  127  Fed.  Rep.  99. 

7.  See  Williams  v.  Savage,  (C.  C.  A. 
x2o  Fed.  Rep.  497 ;  Devries  v,  Shana- 
han,  (C.  C.  A.)  122  Fed.  Rep.  629;  In 
re  Alden  Electric  Co.,  (C.  C.  A.)  X23 
Fed.  Rep.  415 ;  In  re  Lynan,  (C.  C.  A.) 
127  Fed.  Rep.  X23. 


8.  Buckingham  v,  Estes,  (C.  C.  A.) 
X28  Fed.  Rep.  584. 

309.  8.  In  re  Noyes,  (C.  C.  A.) 
127  Fed.  Rep.  286;  Buckingham  v. 
Estes,  (C.  C.  A.)  128  Fed.  Rep.  584. 
See  also  Osborne  v.  Perkins,  (C.  C.  A.) 
112  Fed.  Rep.  X27. 

6.  See  Elliott  v,  Toeppner,  187  U.  S. 
327. 

7.  Hewit  V.  Berlin  Mach.  Works,  194 
U.  S.  296.  Compare  Holden  v.  Strat- 
ton,  191  U.  S.  1x5;  Hutchinson  v.  Otis, 
(C.  C.  A.)  X23  Fed.  Rep.  14. 

9.  Mueller  v,  Nugent,  x8o  U.  S.  640, 
184  U.  S.  X ;  Louisville  Trust  Co.  v. 
Comingor,  181  U.  S.  620,  X84  U.  S.  x8. 

11.  See  Denver  First  Nat.  Bank  v. 
Klug,  186  U.  S.  202. 

18.  To  the  same  effect  as  the  case 
stated  in  the  original  note  see  Plymouth 
Cordage  Co.  v.  Smith,  X94  U.  S.  31  x. 

18.  Hutchinson  v.  Le  Roy,  (C.  C.  A.) 
XX3  Fed.  Rep.  202,  holding  that  where 
matters  of  law  alone  are  involved  a 
petition  for  revision  is  the  proper  pro- 
cedure for  review. 

399.  1.  An  Order  of  Distribution  of 
the  proceeds  of  a  trustee's  sale  of  real 
estate  is  the  proper  subject  of  a  peti- 
tion for  review.  In  re  Groetzinger,  (C 
C.  A.)  \27  Fed.  Rep.  X24. 

8.  In  re  Rusch,  xi6  Fed.  Rep.  270,  53 
C.  C.  A.  63X. 

Proporty  Snrrenderod  by  Mortgngoo.  — 
In  dealing  with  property  of  the  bank- 
rupt surrendered  to  the  trustee  by  a 
mortgagee  who  reserves  a  right  to  assert 
a  lien  on  the  proceeds,  the  court  acts 
as  a  court  of  bankruptcy,  and  its  order 
in  regard  thereto  can  be  reviewed  on 
petition.  In  re  Antigo  Screen  Door  Co., 
(C.  C.  A.)  123  Fed.  Rep.  249. 

An  Order  for  the  Sale  of  Ezompt  Frop> 
orty  set  aside  by  the  tnistee  may  be 
reviewed.  Ingram  v.  Wilson,  (C.  C.  A.) 
125  Fed.  Rep.  913. 
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401 


See  note  i. 

2)  Time  for  Filing  Petition. —  See  note  3, 

3)  Parties  to  Petition.  —  See  notes  5, 6. 
(4)  Requisites  0/ Petition.  —  See  note  5. 


8 


5.  Hutchinson  v,  Le  Roy,  (C. 
C.  A.)  X13  Fed.  Rep.  20a;  Ingram  v. 
Wilson,  (C  C.  A.)  125  Fed.  Rep.  913 

8.  An  Ordtr  Birfnitag  to  TaeaU  aa 
A^ivdiMifelon  in  bankruptcy  and  sustain- 
ing a  demurrer  to  a  petition  to  vacate  is 
reviewable  by  petition.  In  re  Ives,  (C 
C  A.)  113  Fed.  Rep.  911. 

The  Ez«reia«  of  Disoretion  of  the  Dis- 
trict Court  in  refusing  leave  to  amend 
specifications  of  objections  to  a  dis- 
charge is  reviewable  as  a  matter  of  law. 
In  re  Carley,  (C.  C.  A.)  117  Fed.  Rep. 
130. 

400.  1.  Appeal  TrtsUd  m  fMltlM. 
—  In  Chesapeake  Shoe  Co.  v,  Seldner, 
CCA.)  I  as  Fed.  Rep,  S93f  where  a 


question  of  law  only  wae  in  issue,  an 
appeal  was  treated  as  a  petition  to  re- 
view. 

S.  In  re  Groetzxnger,  (C  C.  A.)  127 
Fed.  Rep.  124. 

5.  Qark  v.  Pidcock,  (C  C  A.)  129 
Fed.  Rep.  745. 

Om  MhnAaat  may  petition  without 
joining  the  others.  In  re  Jemison  Mer- 
cantile Co.,  (C.  C  A«)   1x2  Fed,  Rep. 

$.  In  re  Madden,  (C  C  A.)  no 
Fed.  Rep.  348;  Shoe,  etc.  Reporter, 
Petitioner,  (C.  C.  A.)  129  Fed.  Rep. 
588. 

4MI1*  ^.  1%  re  Boston  Dry  Goods 
Co.»  (C  C  A.)  125  Fed.  Rep.  226. 


vm 


USAGES  AND   CUSTOMS.       ^ 

r 

406.  L  HsossnTT  fob  Plbabiitg—  1.  General  Tiages  or  Cus- 
toms —  Vtak^OMUxy  to  Plead  Omeral  Coitom.  —  See  note  I. 

/ndieial  Votioe  Taken  of  Snoli  Coitomi.  —  See  note  3. 

S.  Particular  Usages  or  Customs  —  a.  In  General.  — 
See  note  5. 

407.  See  note  i. 

408.  Hot  ATailable  under  General  BeniaL  —  See  note  I. 
Bnrden  of  Proot  —  See  note  2. 

d.  Admissibility  under  General  Issue  to  Inter- 
FRET  Contract  or  Prove  Title  —  (i)  Interpretation  of  Con- 
tracts, —  See  notes  4,  5. 

409.  IL  Kavvsb  07  Plbadiko  —  1.  Averments  to  Bring  Case 
Within  Bnle.  —  See  note  3. 

411.    17.  Pnovnrcs  of  Cottbt  avd  Jttbt  —  1.  Qnestions  of  Law 

—  Qnoition  at  to  AppUoability  to  Partienlar  Contraote.  —  See  note  2. 

2.  Qnestions  of  Faot  —  Qneetion  at  to  Bziitenee  of  Unge  or 
Cnitem.  —  See  note  3. 

413.     T.  IVSTBVOTIOVS  —  In  General.  —  See  note  3. 

413.     Blementi  of  Valid  Uiage  or  Outom.  —  See  note  4* 

< 

406.      1.    AillnnatiTe      Defenee.  —  5.  Contra.— Mobile  Fruit,  etc,  Co.  tr. 

"  Where  the  custom  is  introduced  as  an  Judy,  91  111.  App.  82. 

affirmative  defense,  or  for  the  purpose  4M«    8.   Hendricks  v.  Middlebrooks 

of    recoupment,    it    must    be    specially  Co.,  118  Ga.  131. 

pleaded."      McCurdy    v.    Alaska,    etc,  411.     S.  Currie   v.    Syndicate,   etc.. 

Commercial  Co.,  X02  111.  App.  120.  104  111.  App.  165. 

8.  State  V,  Metcalf,   (S.  Dak.   1904)  8.  Chicago,  etc.,  R.  Co.  v.  Harring- 

100  N.  W.  Rep.  923.  ton,*  192  III.  9 ;  Currie  v.  Syndicate,  etc, 

5.   Harnett  v.  Holdrege,  (Neb.  1903)  104  HI.  App.  165;  Hichhom  v.  Bradley, 

97  N.  W.  Rep.  443  [ci/»n^  22  Encyc.  OF  117    Iowa    130;    A.    J.    Tower    Co.    tr. 

Pl.  and  Pr.  406];  Hendricks  v.  Mid-  Southern    Pac.    Co.,    184    Mass.    472; 

dlebrooks    Co.,    118    Ga.    131;    Mobile  Powell  v.  Luders,  84  Minn.  372. 

Fruit,  etc,  Co.  v,  Judy,  91  111.  App.  82.  413.    8.  In  the  Abeenoe  of  Eyidenee 

407*    1.  McCorkle  v,  Driskell,  (Tenn.  of  a  Cnttom  a  charge  as  to   custom  is 

Ch.  1900)  60  S.  W.  Rep.  172.  erroneous.     Kenyon  v.  Charlevoix  Imp. 

408.    1.   Mobile   Fruit,  etc.,  Co.  v.  Co.,  (Mich.  1903)  97  N.  W.  Rep.  407; 

Judy,  91  111.  App.  82.  Missouri,  etc.,   R.   Co.  v,  Mayfield,  29 

8.  A.  J.  Tower  Co.  v.  Southern  Pac  Tex.  Civ.  App.  477. 

Co.,  184  Mass.  472.  413.    4.   Delaware,   etc.,   Canal   Co. 

4.  Stem  V.  Simons,  (Conn.  1904)  58  v,  Mitchell,  211  111.  379,  where  it  was 

Atl.  Rep.  696 ;  Currie  v.  Syndicate,  etc,  held  to  be  proper  to  instruct  that  a  cer- 

104  111.  App.   165  ;  McKown  v.  Gettys,  tain  custom  was  binding  unless  the  jury 

(Ky.  1904)  80  S.  W.  Rep.  169;  Kaja-  believed  that  there  was  a  specific  con- 

mazoo  Corset  Co.  v,  Simon,   129  Fed.  tract  between  the  parties  different  from 

Rep.  144.  such  custom. 
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414.     QnMtiAB  WhiftlMr  Viag*  laflMaetd  Conduet  of  Partj.  —  See  note  2. 
Owing  Irron  bj  lastnwtioiit.  —  See  note  3. 

414.    t.  In  Thayer  v.  Smoky  HoHow  showing  and  tending  to  show  the  ab- 

Coal  Co.,  121  Iowa  lai,  which  was  an  sence  of  negligence  on  the  part  of  the 

action  for  injuries  to  a  miner,  where  defendant  was  held  to  be  erroneous  as 

evidence  had  been   introduced   that   it  depriving  the  defendant  of  the  benefit 

was  the  custom  in  mines  for  the  miners  of  its  evidence  as  to  the  custom, 

to  look  after  the  roofs,  an  instruction  S.  See  Thayer  v.  Smoky  Hollow  Coal 

that  the  jury  must  not  consider  it  as  Co.,  121  Iowa  121. 

1<N» 


USURY. 


431.    L  TsTTBT    AS    Defsvbb  — 2.  Estoppel    to    Plead.  — See 

note  4. 

4.  NecoBsity  to  Plead  —  a.  In  General.  —  See  note  8. 

433.    b.  Where  Usury  Appears  from  Plaintiff's  Plead- 
ings—  See  note  i. 

435.  6.  Manner  of  Pleading  —  a.  Plea  of  General  Issue  or 
General  Denial  —  in  Aetiom  inToiving  chftttois. —  See  note  2. 

439.    6.  Time  to  Plead  —a.  In  General.— -  See  note  2. 

431.    7.  Essential  Averments — a.  In  General  — (i)  Definite- 
ness  and  Certainty,  —  See  note  2. 

433.     See  note  i. 

438.    i.  Amount  of  Usury  Taken  or  Reserved.  —  See 
note  I. 
441.    n.  In  Action  by  Assignee  or  Indorsee.— See  note  i. 
/.  Usury  Statutes  of  Foreign  State.— See  note  4. 


491.  4.  Consenting  to  the  Entry  of  a 
Decree  for  a  Sale  which  provides  that  the 
proceeds  of  the  sale  shall  be  brought 
into  court  and  distributed  under  its 
direction  will  not  estop  a  party  from 
setting  up  usury  upon  an  application 
to  distribute  the  fund.  New  York  Se- 
curity, etc.,  Co.  V.  Davis,  96  Md.  81. 

S.  Maize  v.  Bradley,  (Ky.  1901)  64 
S.  W.  Rep.  655 ;  Borrowers',  etc.,  Bldg. 
Assoc.  V.  Eklund,  190  111.  257 ;  Rogers 
V.  O'Barr,  (Tex.  Civ.  App.  1904)  81 
S.  W.  Rep.  750 ;  Washington  Nat.  Bldg., 
etc.,  Assoc.  V,  Westfall,  (W.  Va.  1904) 
47  S.  E.  Rep.  74.  See  also  Bird  v. 
Kendall,  62  S.  Car.  178.  Contra,  Ander- 
son V.  Oregon  Mortg.  Co.,  8  Idaho  418. 

Where  a  Party  Relies  on  the  Status 
of  a  Bona  Fide  Pnrehaser  for  value  and 
without  notice,  under  a  mortgage  secur- 
ing a  usurious  debt,  usury  may  be 
shown  without  being  pleaded.  Clark  v, 
Johnson,  133  Ala.  432. 

433*  1.  Contra. —  Where  the  usury 
statute  does  not  make  the  principal 
debt  void,  a  demurrer  is  not  an  appro- 
priate method  of  raising  the  question 
of  usury  in  a  suit  to  recover  the  prin- 
cipal debt  and  the  usurious  interest. 
Patterson  v.  Berry,  (C.  C.  A.)  125  Fed. 
Rep.  902. 

4d5.  9.  CSonTorsion.  —  In  Missouri, 
in  an  action  for  conversion,  where  the 
plaintiff's  title  is  based  upon  a  chattel 


mortgage,  the  defense  of  usury  may  be 
raised  by  a  general  denial.  Davis  v, 
Tandy,  (Mo.  App.  1904)  81  S.  W.  Rep. 

457. 

499.  9.  In  West  Tirgiaia  usury 
cannot  be  pleaded  after  the  entry  of  a 
final  decree.  Snyder  v.  Middle  States 
Loan,  etc.,  Co.,  52  W.  Va.  655. 

431.  2.  See  Clark  v.  Johnson,  133 
Ala.  432.  Compare  Washington  Nat. 
Bldg.,  etc.,  Assoc,  v,  Westfall,  (W.  Va. 
1904)  47  S.  E.  Rep.  74. 

433.  1.  If  the  Plaintiff  Oovld  Vot 
Haye  Been  Misled  in  respect  to  the  de- 
fense intended  the  plea  is  sufficient. 
Simpson  v.  Hefter,  (N.  Y.  City  Ct  Tr. 
T.)  42  Misc.  (N.  Y.)  482. 

43II.  1.  See  Weldon  v.  Ayers,  116 
Ga.  181,  where  it  was  held  essential, 
to  raise  the  question  of  usury,  that  a 
proper  plea  be  interposed  setting  forth 
the  facts  necessary  to  determine  the 
exact  amount  of  usury  contracted  to  be 
paid. 

441.  1.  Compare  Bovier  v.  McCar- 
thy, (Neb.  1903)  94  N.  W.  Rep.  965, 
holding  that  "to  avoid  a  defense  of 
usury,  an  indorsee  of  a  negotiable  note 
must  plead  and  prove  that  he  took  with- 
out notice  of  the  usury,  as  well  as  that 
he  purchased  before  maturity  and  for 
a   valuable   consideration." 

4.  People's  Bldg.,  etc.,  Assoc,  v. 
Backus,  (Neb.  1902)  89  N.  W.  Rep.  315. 
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4tS3.    15.  Burden  of  ProoC  —  See  note  i. 

457.    21.  Judgment  or  Decree  —  a.  In  General.  —  See  note  3. 

463.    U  SiriTs  IV  EQirrrT  fob  Apfibkativx  Relief  ox  Dia- 

OOTEBT  —  1.  Equitable  Juriididtion  —  When  BaiMdj  at  Iav  Ii  TwadngBate, 

—  See  note  3. 

465.  3.  Neceaeity  to  Do  Equity  —  a.  General  Rule.  —  See 
note  2. 

466.  b.  Exceptions    to    General    Rule  —  (3)  Where 

Plaintiff  Is  Not  Party  to  Usury.  —  See  note  7. 

467.  (4)  Tender  of  Principal  Without  Interest  Sufficient.  — 
See  note  i. 

477.     12.  Coftt.  —  See  note  2. 

481.     IV.  ACTIOEBAED    SUITS   TO   BECOYSB  BACK  USUBT  PAD 

—  1.  Form  of  Remedy  —  Afitioa  at  Law.  —  See  notes  1,  2. 
483.     SUtntory  Bamadiai  Hot  EzolmlTa.  —  See  note  I. 

Suit  in  Equity.  —  See  note  4. 

484.    4.  Parties  —  b.  Defendant.  —  See  note  2. 

489.  YI.  AcTiOHs  fob  Pevalties  ahb  Fobfeitubbs  —  1.  Form 
of  Remedy  —  a.  In  General.  —  See  note  i. 

490.  b.  Set-off  or  Counterclaim.  —  See  notes  i,  2. 

2.  Payment  of  Loan  as  Condition  Preoedent  to  Action.  — 
See  note  3. 


A6>%.  1.  Equitable  Mortg.  Co.  v, 
Watson,  116  Ga.  679. 

*I57.  S.  Finney  v.  Moore,  (Idaho 
1903)  74  Pac.  Rep.  866. 

46a.  8.  A  Minority  Stockholder  may 
enjoin  the  carrying  out  of  a  usurious 
contract  entered  into  by  the  corporation. 
Fletcher  v,  Alpena  Circuit  Jud(ge, 
(Mich.  1904)  99  N.  W.  Rep.  748. 

465.  8.  Ward  v,  Abbeville  Bank, 
130  Ala.  597;  Wenfaam  v.  Mallin,  103 
111.  App.  609. 

46«.  7.  Groditor'i  BiU.  —  Zn  re  Mil- 
ler, 118  Fed.  Rep.  360. 

467.  1.  Miiiiatippi.  ^  Southern 
Home  Bldg.,  etc.,  Assoc,  v.  Tony,  78 
Miss.  916;  Purvis  v.  Woodward,  78 
Miss.  922. 

InTozu,  in  a  suit  to  have  a  contract 
declared  usurious  and  to  cancel  the  in- 
strument, the  statutory  penalty  for 
usury  may  be  recovered  and  applied 
against  the  debt  and  judgment  may  be 
obtained  for  the  balance.  American 
Bldg.,  etc.,  Assoc,  v.  Dougherty,  27 
Tex.  Civ.  App.  430. 

477.  8.  Alabama.  —  In  Ward  v, 
Abbeville  Bank,  130  Ala.  597,  which 
was  a  suit  in  equity  to  obtain  relief 
from  usury,  for  an  accounting,  and  to 
enjoin  the  sale  of  personal  property 
mortgaged,  it  was  held  to  be  erroneous 


to  impose  costs  as  a  condition  to  re- 
taining the  bill. 

481.  1.  Green  v.  National  Bldg., 
etc.  Assoc.,  (Ky.  190 1)  64  S.  W.  Rep. 

751. 
a.  Harbaugh  v.  Tanner,  (Ind.   1904) 

71  N.  £.  Rep.  145,  citing  22  Encyc  or 

Pl.  and  Pr.  481. 

483.     1.   Harper   v.    Middle    States 

Loan,  etc,  Co.,  (W.  Va.  1904)  46  S.  E. 

Rep.  817. 

4.  Lorentz  v,  Pinnell,  (W.  Va.  1904) 
46  S.  £.  Rep.  796. 

464«  S.  Harbaugh  v.  Tanner,  (lod. 
1904)  71  N.  E.  Rep.  145,  citing  22 
Encyc.  of  Pl.  and  Pr.  484. 

480.  1.  Rosetti  v.  Lozano,  96  Tex. 
57;  Haseltine  v.  Central  Bank,  183  U. 
S.  132;  Schuyler  Nat.  Bank  v.  Gadsden, 
191  U.  S.  451. 

490.  1.  Haseltine  v,  (Antral  Bank, 
183  U.  S.  132. 

8.  Rosetti  V,  Lozano,  96  Tex.  $7! 
American  Bldg.,  etc.,  Assoc,  v.  Daugli- 
erty,  27  Tex.  Civ.  App.  430, 

Bepony ration.  —  In  Texas  Che  pen- 
alty may  be  affirmatively  asserted  in  a 
plea  of  reconvention,  provided  such 
plea  has  the  necessary  connection  with 
the  cause  of  action  set  up  by  the  plain- 
tiff.    Rosetti  V,  Lozano.  96  Tex.  57. 

5.  In  Tasai  the    principal    sum   dne 
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491.  8.  Jnrisdiction  and  Venue  — ^.  Actions  Against  Na- 
tional Banks.  —  See  note  2. 

493.  4.  Plaintiff  —  a.  Person  Paying  Usury  or  His 
Legal  Representative.  —  See  note  2. 

493.  6.  Ayerments  of  Declaration  or  Complaint  —  a.  In  Gen- 
eral. —  See  note  2. 

tSOO.  YU  Set-off,  Bbcoitpiibht,  ob  Couvtsbglaik  Based  ov 
VfVBT  —  1.  Eight  to  Plead  —  ^.  In  Action  by  National  Bank. 
—  See  note  4. 


must  be  paid  before  the  debtor  can  re- 
cover the  statutory  penalty.  Cotton 
States  Bldg.  Co.  v,  PeighUl,  28  Tex. 
Civ.  App.  575.  See  also  Rosetti  v.  Lo- 
zano,  96  Tex.  57. 

491.  e.  Morristown  First  Nat. 
Bank  v.  Hunter,  109  Tenn.  91,  citing 
22  En  CYC.  OP  Pl.  and  Pr.  491. 

499.  S.  Legal  BepreienUtiTe.  — 
The  personal  representative  of  a  de- 
ceased debtor  cannot  recover  the  statu- 
tory penalty  where  the  statute  imposing 
the  penalty  does  not  expressly  extend 
its  provisions  to  him.  Butler  v,  Butler, 
62  S.  Car.  165;  Garris  v.  Thomas,  66 
S.  Car,  57. 

498.  S.AetiialPftj]iMiit.— There  must 


be  a  distinct  allegation  that  usurious 
interest  was  in  fact  paid.  Cassidy  v. 
Scottish-American  Mortg.  Co.,  27  Tex. 
Civ.  App.  21 X. 

A  Flsft  in  BaooAventlon.  is  sufficient  to 
permit  the  admission  of  evidence  and 
to  support  a  judgment  where  the  facts 
upon  which  the  right  to  recover  the 
penalty  arises  are  stated  in  a  general 
way,  coupled  with  a  prayer  that  the 
amount  be  allowed.  Rosetti  v.  Lozano, 
96  Tex.  57. 

600.  4.  Morristown  First  Nat.  Bank 
V.  Hunter,  109  Tenn.  91  Iquoting  22 
Encyc.  op  Pl.  and  Pr.  500] ;  Rosetti  v, 
Lozano,  96  Tex.  57;  Haseltine  v.  Cen- 
tral Bank,  183  U.  S.  13^ 
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VAGRANCY. 

ff08«    I  BmncABT  Pxocesbivob  AoAnrsT  YAeEAVTS  —  1.  Jurit- 
diotion  of  Joitioet  and  Police  Magistrates  —  in  Ctonerai.  —  See  note  i . 

510.     XL     IVDIOTICXVT,     InOBMATIOV,      OB     GOKPLAUTT  —  1. 

Seqniiite  Ayennents  —  ^.  NfiCEssirv  to  Bring  Case  Within 
Statute.  —  See  note  4. 

All.    See  note  i. 

513.    2.  Averments  and  ProoC  —  See  note  2. 

5 IS.    IV.  COMMITXBVT  —  1.  Sequisitea  —See  note  3. 


508*  1.  See  State  v,  Marmouget, 
III  La.  22$. 

In  TeiM  a  municipal  court,  not  being 
constituted  and  organized  under  the 
Corporation  Court  Act,  and  having 
jurisdiction  only  of  municipal  offenses, 
is  without  jurisdiction  to  try  a  person 
on  a  charge  of  vagrancy.  Ex  p.  Hin- 
son,  (Tex.  Crim.  1904)  81  S.  W.  Rep. 

987. 
610.    4.  Baffloienoj  of  Aoemation.  — 

An  accusation  is  sufficient  under  Laws 
Ga.  1903,  p.  46,  where  it  charges  that 
the  accused  was  able  to  work  and  had 
no  property  or  visible  or  known  means 
of  a  fair,  honest,  and  reputable  liveli- 
hood.   Morton  v.  Nelms,  118  Ga.  786. 

511.  1.  ninatrations  of  BaffloieBt 
OompUaaM  with  Bole.  —  Where  an  in- 
dictment is  drawn  under  a  statute  pro- 
hibiting vagrancy  which  may  be  com- 
mitted in  either  of  several  ways,  proof 
of  any  one  of  the  prohibited  acts  will 
support  a  conviction.     Cody  v.  State, 


1x8  Ga.  784,  holding  further  that  a 
count  is  not  double  because  it  charges 
the  commission  of  the  offense  in  sev- 
eral of  the  statutory  methods,  none  of 
those  alleged  being  repugnant  to  each 
other;  nor  can  the  state  be  required, 
under  such  an  indictment,  to  elect  be- 
tween the  prohibited  acts. 

ffia.  9.  When  the  Proof  lUla  to 
Bapport  the  Allegations  of  the  indictment 
a  conviction  is  erroneous.  Hartman  v. 
State,  119  Ga.  427.  See  also  Daniel  v. 
State,  no  Ga.  915;  Stevens  v.  State, 
118  Ga.  806;  Braswell  v.  State,  119  Ga. 
72'^  McHenry  v.  State,  42  Tex.  Crim. 
469. 

ft  1 3*  8.  Snilleicncy  of  Commitmeat.  — 
In  People  v.  Workhouse,  (Supm.  Ct. 
Spec.  T.)  37  Misc.  (N.  Y.)  639,  it  was 
held  that  it  is  not  requisite  that  it 
should  affirmatively  appear  in  a  commit- 
ment for  vagrancy  that  the  magistrate 
acquired  jurisdiction  of  the  accused 
under  a  warrant  for  vagrancy. 
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VARIANCE. 

591.  n.  BsTWESV  PB0CS88  AiTB  Pleadihg  —1.  In  Actions  at 
Law  —  a.  Rule  that  Declaration  or  Complaint  Must  Con- 
form TO  Process  —  (5)  As  to  Farm  of  Action.  —  See  note  3. 

933.  b.  Objection  for  Variance  — (i)  At  What  Stage 
Objection  Should  Be  Made.  —  See  note  4. 

935.  (2)  How  Objection  May  Be  Made  —  (b)  Plea  in  Abatement. 
—  See  note  2. 

930.     (0)  XoUons  to  Bet  Aside,  Eto.  —  Oroonds  of  Sejeotion  on  Motion.  — 

See  note  i. 

c.  Curing  Variance.  —  See  note  6. 

537.  III.  BETWEEir  ALLEOATIOirS  AED  Pboof  —  1.  Eule  that 
Proof  Mnst  Correspond  to  Allegations  —  a.  In  General  —  (i)  In 

Actions  at  Law  —  It  !■  General  Eule  in  Aetioni  at  Law.  —  See  note  2. 
930.    (2^  In  Suits  in  Equity. —  See  note  3. 
933.    (3;  In  Criminal  Proceedings. —  See  note  3. 

533.  b.  Application  of  Rule  to  Material  Allega- 
tions. —  See  note  2. 


591  •  8.  Case  —  Trespaii.  —  Slater  v. 
Fehlberg,  24  R.  I.  574. 

633.  4.  Yarianoe  as  to  Eatnre  of  Ao- 
tion.  —  Where  the  writ  is  in  case  and 
the  declaration  in  trespass  the  variance 
is  one  which  may  be  taken  at  any  stage 
of  the  cause,  and  is  not  waived  by  plead- 
ing to  the  merits.  Slater  v,  Fehlberg, 
24  R.  I.  574- 

535.  8.  Swindell  v.  Harper,  51  W. 
Va.  381. 

536*  t.  See  Gilbert  v.  South  Caro- 
lina Interstate,  etc..  Exposition  Co.,  113 
Fed.  Rep.  523. 

6.  Goldstein  v.  Marx,  73  N.  Y.  App. 
D»v.  545  (variance  as  to  place  of  trial)  ; 
Gilbert  v.  South  Carolina  Interstate, 
etc.,    Exposition    Co.,    113    Fed.    Rep. 

523. 

Cannot  Change  Form  of  Aotion. — Where 
the  summons  was  in  case  and  the  dec- 
laration in  trespass,  it  was  held  that  the 
defect  was  not  amendable.  Slater  v. 
Fehlberg,  24  R.  I.  574. 

537.  2.  Sherman  v.  Jones,  (Colo. 
App.  1903)  74  Pac.  Rep.  799;  Hinote 
V.  Brigman,  44  Fla.  589 ;  Louisville, 
etc.,  R.  Co.  V.  Guyton,  (Fla.  1904)  36 
So.  Rep.  84;  Leman  v,  F.  R.  Penn 
Tobacco  Co.,  116  Ga.  911;  Fisher,  etc., 
Real  Estate  Co.  v.  Staed  Realty  Co., 
159  Mo.  562 ;  York  v.  Farmers'  Bank. 


105  Mo.  App.  127 ;  Fanners  Bank  v. 
Manchester  Assur.  Co.,  (Mo.  App.  1904) 
80  S.  W.  Rep.  299;  German  Ins.  Co.  v. 
Shader,  i  Neb.  (unofficial)  704,  96  N. 
W.  Rep.  604 ;  Ayers  v.  Wolcott,  66  Neb. 
712,  modifying  62  Neb.  805;  Willey  v. 
Greenfield,  64  N.  Y.  App.  Div.  220; 
Child  V,  New  York  El.  R.  Co.,  89  N.  Y. 
App.  Div.  598;  Consolidated  Car  Heat- 
ing Co.  V.  Kahn,  (Supm.  Ct.  App.  T.) 
84  N.  Y.  Supp.  919 ;  Duval  v.  American 
Telephone,  etc.,  Co.,  113  Wis.  504. 

530.  3.  Lyle  v,  Winn,  (Fla.  1903) 
34  So.  Rep.  158;  Stockton  v.  National 
Bank,  (Fla.  1903)  34  So.  Rep.  897 ;  Pin- 
ney  v.  Pinney,  (Fla.  1903)  35  So.  Rep. 
95 ;  Amberg  v.  Nachtway,  92  111.  App. 
608 ;  Keen  v.  Maple  Shade  Land,  etc., 
Co.,  61  N.  J.  Eq.  497,  reversed  on  other 
grounds  63  N.  J.  Eq.  321. 

533.  8.  Wilson  v.  State,  115  Ga. 
206 ;  Regent  v.  People,  96  111.  App.  189. 

533.  2.  Southern  R.  Co.  v.  Lollar, 
135  Ala.  375. 

Kamei. —  It  is  not  essential  that  the 
name  of  a  corporate  plaintiff,  as  stated 
in  the  declaration,  be  identical  with  its 
name  as  stated  in  the  instrument  sued 
on ;  the  question  is  whether  the  names 
indicate  the  same  corporation.  Riemann 
V.  Tyroler,  etc.,  Verein,   104  111.  App. 


413- 
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ffSff.  See  notes  3,  4. 

AST.  See  note  i. 

JIS8«  r.  Reason  and  Object  of  Rule.  —  See  note  2. 

JIS9.  £/.    Degree   of   Conformity    Required  —  (i)   In 

General —  Xflbet  of  SaptnbiiiidA&M  of  Prool  —  See  notes  3,  4. 

S41.    (j^yUndep  Statutes — (b)  Undor  Bututot  ofJoofUls.  —  See 
note  3. 

flUu*     (•)  Undor  Codo  —  aa.  In  General.  —  See  notes  I,  2. 

bb.  Where  Variance  Is  Fatal  —  Most  AnMoat  to  VIOIvo  of  Proit 

—  See  note  3. 
ff48.    See  note  2. 
ff44,    ec.  Where  Variance  Is  Curable.  —  See  notes  1,2. 


ftM»  S.  Chicago,  etc,  R.  Co.  v. 
Spumey,  197  lU.  471,  quoHng  22 
Encyc.  op  Pl.  and  Pr.  535. 

4.  Chicago,  etc.,  R.  Co.  v,  Spurney, 
197  111.  471  iquoHng  22  Encyc.  of  Pl. 
and  Piu  535] ;  Chicago,  etc.,  R.  Co.  v. 
Wise,  206  111.  453;  Rossell  v.  Holder, 
116  Iowa  188;  Hicks  v,  Galveston,  etc., 
R.  Co.,  96  Tex.  355 ;  Lake  County  v. 
Keene  Fire-Cents  Sav.  Bank,  108  Fed. 
Rep.  505,  47  C.  C  A.  464. 

^8T.  1.  Chicago,  etc.,  R.  Co.  v, 
Spurney,  197  111-  47  it  Quoting  22 
Encyc.  op  Pl.  and  Pr.  537. 

M8.  9.  Mtna.  L.  Ins.  Co.  v,  Parker, 
30  Tex.  Civ.  App.  521,  supporting  the 
whole  text  paragraph. 

5W.  S«  Bruen  v.  People,  206  III. 
417;  Wilson  V.  Hoffman,  123  Fed.  Rep. 

984. 

4.  Childers  v.  R.  C.  Stone  Milling 
Co.,  99  Mo.  App.  264. 

541.  S.  Wilcox  Lumber  Co.  v.  Rit- 
teman,  88  Minn.  18 ;  Gaar  v.  Brundage. 
89  Minn.  412;  Bigner  v.  Hodges,  82 
Miss.  215;  Randell  v.  Chicago,  etc.,  R. 
Co.,  102  Mo.  App.  342 ;  Toy  v.  McHugh, 
62  Neb.  820;  Chicago  House- Wrecking 
Co.  V.  Stewart  Lumber  Co.,  66  Neb.  835  ; 
Travis  v.  Hall,  27  Tex.  Civ.  App.  95; 
Brown  Iron  Co.  v.  Templeman,  30  Tex. 
Civ.  App.  50 ;  Clarke  v.  Adam,  30  Tex. 
Civ.  App.  66 ;  Texas,  etc.,  R.  Co.  v.  Bar- 
ber, 31  Tex.  Civ.  App.  84. 

ff43.  1.  California,  —  Antonelle  v. 
Kennedy,    etc.,    Lumber    Co.,    140    Cal. 

309. 
Idaho,  —  Lewis  v,  Utah  Constr.  Co., 

(Idaho  1904)  77  Pac.  Rep.  336. 

Kentucky.  —  Chicago,  etc..  R.  Co.  'v. 
Wilson,  (Ky.  1903)  76  S.  W.  Rep.  138; 
Muldoon  V.  Meriwether,  (Ky.  1904)  79 
S.  W.  Rep.  1 183. 

Michigan,  —  O'Neil  v,  Newman,  132 
Mich.  489. 


Minnesota,  —  Wilcox  Lumber  Co.  v. 
Ritteman,  88  Minn.  18;  Lemon  v.  De 
Wolf,  89  Minn.  465. 

Missouri.  —  Fisher,  etc.  Real  Estate 
Co.  V.  Staed  Realty  C6.,  159  Mo.  562; 
Rumboix  V.  Bennett,  86  Mo.  App.  174; 
White  V.  Farmers*  Mut.  F.  Ins.  Co.,  97 
Mo.  App.  590;  Fanners  Bank  v.  Man- 
chester Assur.  Co.,  (Mo.  App.  1904) 
80  S.  W.  Rep.  J99. 

Nebraska,  —  Toy  v.  McHogfa,  62  Neb. 
820. 

New  York.  ~  Butler  v.  Hirzel,  87  N. 
Y.  App.  Div.  462. 

IVashingion.  —  Sterrett  v.  Nortfaport 
Min.,  etc,  Co.,  30  Wash.  164. 

United  States.  —  Voelker  v.  Chicago, 
etc.,  R.  Co.,  116  Fed.  Rep.  867. 

9.  Cobb  V.  Doggett,  142  CaL  142; 
Kilham  v.  Western  Bank,  etc,  Co.,  30 
Colo.  365 ;  Henderson  Brewing  Co.  v. 
Folden,  (Ky.  1903)  76  S.  W.  Rep.  520; 
East  Jellico  Coal  Co.  v.  Golden,  (Ky. 
1904)  79  S.  W.  Rep.  291. 

S.  Hartwell  v.  Peck,  (Ind.  1904)  71 
N.  E.  Rep.  958 ;  Butler  v.  Hirzel,  87  N. 
Y.  App.  Div.  462 ;  Plass  v.  Weil,  (Sopm. 
Ct.  App.  T.)  39  Misc  (N.  Y.)  777; 
Dudley  v.  Duval,  29  Wash.  528. 

MS.  2.  Cox  V.  Halloran,  64  N.  Y. 
App.  Div.  550 ;  Coverly  v.  Terminal 
Warehouse  Co.,  70  N.  Y.  App.  Div.  82. 

544.  1.  Paddcn  v.  Gark,  (Iowa 
1904)  99  N.  W.  Rep.  152;  Williams  v. 
New  York,  etc.,  R.  Co.,  97  N.  Y.  App. 
Div.  133;  Scarry  r.  Metropolitan  St.  R. 
Co.,  (Supm.  Ct.  App.  T.)  39  Misc  (N. 
Y.)  802;  Harrigan  v.  Gilchrist,  (Wis. 
1904)  99  N.  W.  Rep.  909. 

2.  Antonelle  v.  Kennedy,  etc..  Lum- 
ber Co.,  140  Cal.  309;  Cobb  v.  Doggett, 
142  Cal.  142:  Lewis  v.  Utah  Constr.  Co, 
(Idaho  1004)  77  Pac.  Rep.  336;  De 
Land  v.  Hall,  (Mich.  1903)  96  N.  W. 
Rep.  449;  Rumbolz  v.  Bennett,  86  Ma 
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549.  (4)  Affected  by  Nature  of  Proceeding  —  (b)  Criminal  Pro- 
caedingt  —  In  General  —  Selaxatioa  of  Andent  Bole.  —  See  note  1. 

550,  See  note  i. 

591.     Test  of  Kateriality.  —  See  note  2. 

(5)  Affected  by  Nature  of  Allegation  —  (b)  AUegationi  of 
Bnbitanoe.  —  See  note  5. 

tSS3*     (c)  AUegationi  of  Beeeription  —  aa.  In  Civil  PROCfi£DiNGS.  —  See 

note  I. 

553,  Bednndant  AUegationi.  —  See  note  3. 

554.  ifb.  In  Ciuminal  Procbbdings  —  In  General.  —  See  note  I. 
SStS.  See  note  i. 

jlA6,     See  notes  i,  2. 

Unneeeeiary  Allegations.  —  See  note  3. 

fftlS.     Where  Offense  Is  Charged  with  Unneoessary  Minnteness  or  Partlen- 
larity. —  See  notes  i,  2. 

tStS9.     Statutory  Proyisions.  —  See  note  I. 

561.     (6)  Ajfected  by  Manner  of  Allegation  —  (b)  Where  ATor- 
ment  Is  Aooording  to  Legal  Effeet  —  aa.  In  Civil  Procbbdings.  —  See  note  I. 


App.  174;  Williams  v.  New  York,  etc., 
R.  Co.,  97  N.  Y.  App.  Div.  133. 

ft49.  1.  Bradford  v.  State,  134 
Ala.  141 ;  Barnes  r.  State,  (Fla.  1903) 
35  So.  Rep.  %2T, 

ft50.  1.  Webster  v.  State,  (Fla. 
1904)  36  So.  Rep.  584;  State  v.  Bourne, 
86  Minn.  432;  State  v,  Allen,  171  Mo. 
562. 

Prior  Convietion  Affeoting  Penalty. — 
Where  an  indictment  charges  a  prior 
conviction  of  crime,  which  if  proved 
would  increase  the  punishment  for  the 
main  offense  charged,  failure  to  prove 
any  prior  conviction  will  not  prevent  a 
conviction  of  the  main  offense.  People 
V.  Reilly,  49  N.  Y.  App.  Div.  218, 
afRrmed  164  N.  Y.  600. 

551.  2.  Drummer  v.  State,  (Fla. 
1903)  33  So.  Rep.  1008;  State  v.  Ire- 
land, (Idaho  1904)  75  Pac.  Rep.  257; 
State  V.  Burns,  119  Iowa  663;  State  v, 
Peebles,  178  Mo.  475. 

5«  Wolfley  v.  Hughes,  (Ariz.  1903) 
71  Pac.  Rep.  951.  See  also  Cowan  v. 
De  Hart,  (Supm.  Ct.  App.  T.)  84  N.  Y. 
Supp.  576. 

ninstrations  —  Allegations  of  Time, 
Plaoe,  Quantity,  Qnality,  and  Value. — 
Plumb  V.  Griffin,  74  Conn.  132. 

Mfi,  1.  Chicago,  etc.,  R.  Co.  v. 
Spumey,  197  111.  471  Iciting  22  Encvc. 
OP  Pl.  and  Pr.  552]  ;  Marx  v.  Threet, 
131  Ala.  340. 

553.  8.  J.  I.  Case  Threshing  Mnch. 
Co.  V.  Myers,  (Ky.  1902)  69  S.  W.  Rep. 
956 ;  Dunlap  v.  Kelly,  105  Mo.  App.  i  : 


Clark  V,  Employers'  Liability  Assur.  Co., 
72  Vt.  458. 

M4.  1.  Wilson  V.  State,  115  Ga. 
206 ;  State  v,  Seguin,  98  Me.  285 ;  Dan- 
forth  V.  State,  44  Tex.  Crim.  105. 

655.  1.  Com.  V.  Standard  Oil  Co., 
(Ky.  1904)  80  S.  W.  Rep.  206:  Leo 
Ebert  Brewing  Co.  v.  State,  25  Ohio 
Cir.  Ct.  601 ;  Crayton  v.  State,  (Tex. 
Crira.  1903)  73  S.  W.  Rep.  1046. 

559.  1.  Curran  v.  State,  (Wyo. 
1904)  76  Pac.  Rep.  577. 

2.  People  V.  Chadwick,  143  Cal.  116; 
State  V.  Watts,  loi  Mo.  App.  658.  See 
also  Elmore  v.  State,  138  Ala.  50. 

8.  Marshall  v.  State,  71  Ark.  415; 
State  V.  Norkewicz,  3  Penn.  (Del.)  299; 
Crosky  v.  State,  (Fla.  1903)  35  So.  Rep. 

153. 

558*  1.  Knapp  v.  State,  25  Ohio 
Cir.  Ct.  571. 

8.  Green  v.  State,  114  Ga.  918;  Hall 
V.  State,  120  Ga.  142;  Bryant  v.  Com., 
(Ky.  1902)  68  S.  W.  Rep.  846;  Jen- 
kins V.  State,  82  Miss.  500;  Efird  v. 
State,  44  Tex.  Crim.  447 ;  Scott  v. 
State,  (Tex.  Crim.  1904)  81  S.  W.  Rep. 
952;  Consumers'  Ice  Co.  v.  Jennings, 
100  Va.  719. 

550,  1.  Goldsberry  v.  State,  66 
Neb.  312;  Secor  v.  State,  118  Wis.  621 ; 
Meehan  v.  State,  T19  Wis.  621. 

561.  1.  Bowman  v,  Wright,  65 
Neb.  661. 

Agreement  as  to  Time  of  Performanee.  — 
An  allegation  that  the  defendant  con- 
tracted to  ship  ore  at  the  opening  of 
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ffS9«     hb.  In  Criminal  Procxbdings.  —  See  note  3. 

ff 6S.    (7)  Affected  by  Nature  of  Cause  of  Action  —  (b) 

CoatTMt  Ii  ATerred  —  In  GtntraL  —  See  note  4. 

964.    See  note  i. 

Ai  Saipeoti  Kind  of  Contnet.  —  See  note  3. 
tSOS.     See  note  2. 

AT«rm«ntt  m  to  ContrMti  in  Aotions  of  Tort.  —  See  note  8. 
tIftS.     (0)  Whore  Tort  Ii  Avorrod  —  In  Gonoral.  —  See  note  I. 


navigation,  justifies  evidence  of  a  con- 
tract to  ship  it  "  between  the  opening 
of  navigation  and  the  30th  of  October 
next,  or  as  we  may  agree,"  it  being  also 
alleged  that  the  plaintiff  and  defendant 
agreed  that  the  shipments  should  begin 
at  the  opening  of  navigation.  Iroquois 
Furnace  Co.  v.  Elphicke,  200  III.  411. 

Comimting  Amonnt  Dno. —  An  allega- 
tion of  a  promise  to  pay  sixty  dollars  is 
supported  by  proof  of  a  promise  to  pay 
two  per  cent,  of  the  selling  price  of  land, 
whidi  land  was  actually  sold  for  three 
thousand  dollars.  Rumbolz  v.  Bennett, 
86  Mo.  App.  174. 

569*  S.  People  v.  Possing,  (Mich. 
1904)  100  N.  W.  Rep.  396;  Williams 
r.  State,  35  Ohio  Cir.  Ct.  673. 

ff63,    4.   Moses  v.  Beverly,  137  Ala. 

473. 

M4«  1.  Moses  V,  Beverly,  137  Ala. 
473 ;  Johnson  v.  Lawson,  18  Colo.  App. 
397;  Iroquois  Furnace  Co.  v.  Bignall 
Hardware  Co.,  102  111.  App.  68,  affirmed 
201  III.  297;  Cassem  v.  Williams,  104 
111.  App.  504 ;  Kewanee  Boiler  Co.  v, 
Genoa  Electric  Co.,  106  III.  App.  230 ; 
Northam  v.  Dutchess  County  Mut.  Ins. 
Co.,  177  N.  Y.  73 :  Dickens  v.  Perkins, 
134  N.  Car.  220';  Steams  v,  Drake,  24 
R.  I.  272 ;  Texas  Midland  R.  Co.  v, 
Morris,  29  Tex.  Civ.  App.  491 ;  Western 
Union  Tel.  Co.  v.  Byrd,  (Tex.  Civ.  App. 
1904)  79  S.  W.  Rep.  40. 

8.  Davis  V.  Chase,  159  Ind.  242,  248; 
Hayes  v.  Bunch,  91  Mo.  App.  467 ; 
Brigger  v.  Mutual  Reserve  Fund  L. 
Assoc,  75  N.  Y.  App.  Div.  149 ;  Duval 
V,  American  Telephone,  etc.,  Co.,  113 
Wis.  504. 

ff65*  9.  Griffin  v.  Bass  Foundry, 
etc.,  Co.,  135  Ala.  490. 

8.  Chicago,  etc.,  R.  (^.  v.  Spumey, 
197  111.  471,  citing  22  Encyc.  op  Pl. 
AND  Pr.  565. 

ff66.  1.  Cliicago,  etc.,  R.  Cx>.  v. 
Spumey,  197  111.  471,  quoting  22  En- 
cyc. OF  Pl.  and  Pr.  566.  See  also  the 
following   cases : 

Illinois,  —  Lake  St.  El.  R.  Co.  v, 
Shaw,  203  111.  39;  Illinois  Cent.  R.  Co. 


V.  Behrens,  208  III.  20;  Chicago  City 
R.  Co.  V.  McGain,  211  111.  589. 

Kentucky,  —  Louisville,  etc,  R.  Co.  v. 
Richardson,  (Ky.  1902)  66  S.  W.  Rep. 
631 ;  Conrad  Tanning  Co.  v.  Munsey, 
(Ky.  1903)  76  S.  W.  Rep.  841. 

Missouri,  —  Eberly  v,  Chicago,  etc, 
R.  Co.,  96  Mo.  App.  361 ;  Hannon  v. 
St.  Louis  Transit  Co.,  102  Mo.  App. 
22  6. 

New  York,  —  Willis  v.  Metropolitan 
St.  R.  Co.,  76  N.  Y.  App.  Div.  340; 
Scheir  v.  Quirin,  77  N.  Y.  App.  EHv. 
624,  affirmed  177  N.  Y.  568;  Powell  v. 
Hudson  Valley  R.Co.,88  N.Y.App.Div. 
133 ;  Scarry  v.  Metropolitan  St.  R.  Co., 
(Supm.  Ct.  App.  T.)  39  Misc  (N.  Y.) 
802;  Moritz  V,  Interurban  St.  R.  Co., 
(Supm.  Ct.  App.  T.)  84  N.  Y.  Supp. 
162. 

Texas.  —  International,  etc.,  R.  Co.  v. 
Locke,  (Tex.  Civ.  App.  1902)  67  S.  W. 
Rep.  1082 ;  San  Antonio  Traction  Co. 
V.  Court,  31  Tex.  Civ.  App.  146;  Parker 
V.  State,  (Tex.  Crim.  1903)  77  S.  W. 
Rep.  783. 

fVashington,  —  Bell  v.  Spokane,  30 
Wash.  508. 

ninitrationf  —  Character  of  injury. 
—  Compare  Ramson  v.  Metropolitan  Sl 
R.  Co.,  78  N.  Y.  App.  Div.  10 1,  where, 
under  an  allegation  that  the  plaintiff 
was  made  "sick,  sore,  and  lame,  and 
was  caused  to  suffer  and  still  suffers 
great  bodily  pain,"  etc.,  evidence  that  she 
became  unable  to  bear  children  was  held 
to  be  variant.  And  see  Dittman  v. 
Edison  Electric  Illuminating  Co.,  87  N. 
Y.  App.  Div.  68,  holding  that  where  the 
plaintiff  alleged  that  he  was,  in  conse- 
quence of  the  defendant's  negligence, 
injured  in  his  right  eye,  he  could  not 
introduce  proof  of  injury  to  his  left 
eye  in  the  absence  of  evidence  that  the 
injury  to  his  left  eye  was  the  imme- 
diate and  necessary  result  of  the  injury 
to  his  right  eye. 

How  Accident  Occurred,  —  Allega- 
tions that  a  train  was  nei;lit;entlv  caused 
to  lurch  back  and  forward,  and  evidence 
that  it  lurched  sideways  have  been  held 


1100 


Vol.  XXII. 


VARIANCE. 


567  S69 


967.     Partial  Proof  Saffioiant.  —  See  note  I. 
568.     Mattar  of  Daseription.  —  See  note  I. 

ITaadlasa  Particularity  in  AUa^g  Tort.  —  See  note  2. 

Proof  of  Torts  Other  than  Thofo  Allagad.  —  See  note  3. 
tl69.     Bnty  and  Charaotar  of  Defendant.  —  See  note  I. 

2.    YarianceB    Caused    by    Misspelling,    Clerical    Errors, 
Omissions,  Etc.  —  b.  Where  Words  Are  or  Are  Not  Idem 

SONANTES  —  Wordi  Having  Same  Sonnd.  —  See  note  3. 


not  to  be  materially  variant.  Hicks  v. 
Galveston,  etc.,  R.  Co.,  96  Tex.  355. 

Where  plaintiff  alleged  that  he  was 
thrown  off  a  wagon,  and  proved  that  he 
jumped  off  to  avoid  a  collision  with  a 
tree,  the  variance  was  held  to  be  fatal. 
Higgins  V.  Wilmington,  3  Penn.  (Del.) 
356. 

Place  of  Accident.  —  Where  a  decla- 
ration alleged  that  the  plaintiff  was  in- 
jured while  on  the  east  track  of  the  de- 
fendant's railway,  and  also  that  he  was 
injured  while  on  the  west  track,  evi- 
dence that  the  injury  occurred  while 
he  was  between  the  tracks  was  held  not 
to  be  fatally  variant.  Potter  r.  Leviton, 
199  IlL  93. 

An  allegation  that  plaintiff  fell  into 
an  excavation  is  not  sustained  by  proof 
that  he  fell  down  a  flight  of  s.teps  in 
the  sidewalk.     Kane  v»  Joliet,  103  111. 

App.  195. 

567.  1.  California,  —  People  v, 
Chretien,  137  Cal.  450. 

Illinois.  —  Chicago,  etc.,  R.  Co.  v, 
Spumey,  197  111.  471 ;  Chicago  Union 
Traction  Co.  v.  Stanford,  104  111.  App. 
99 ;  Chicago,  etc.,  R.  Co.  v.  Rains,  106 
111.  App.  539. 

Indiana,  —  Chicago,  etc.,  R.  Co.  v. 
Barnes,  (Ind.  1903)  68  N.  E.  Rep.  166. 

Kansas,  —  Bailey  v,  Gatewood,  68 
Kan.  231. 

Missouri,  —  Shareman  v.  St.  Louis 
Transit  Co.,  103  Mo.  App.  515. 

Montana,  —  Nord  v,  Boston,  etc., 
Consol.  Copper,  etc.,  Min.  Co.,  (Mont. 
1904)  75  Pac.  Rep.  681. 

Texas.  —  Hicks  v,  Galveston,  etc.,  R. 
Co.,  96  Tex.  355 ;  St.  Louis  Southwest- 
em  R.  Co.  V,  Parks,  (Tex.  Civ.  App. 
1903)  73  S.  W.  Rep.  439. 

IVashington,  —  Sterrett  v.  Northport 
Min.,  etc.,  Co.,  30  Wash.  164. 

569.  1.  Birmingham  R.,  etc.,  Co.  v, 
Brannoti,  132  Ala.  431. 

2.  Hicks  V.  Galveston,  etc..  R.  Co.,  96 
Tex.  355. 

Aider  by  General  Connta.  —  Failure  to 
prove  specific  acts  of  negligence  alleged 
will  not  defeat  the  plaintiff  where  in 


other  counts  he  has  charged  negligence 
in  general  terms.  Chicago  City  R.  Co. 
V,  Carroll,  206  111.  318. 

8.  Malloy  v.  St.  Louis,  etc.,  R.  Co., 
173  Mo.  75 ;  Haines  v,  Pearson,  100  Mo. 
App.  551;  Studenroth  v,  Hammond 
Packing  Co.,  xo6  Mo.  App.  480;  Hen^ 
nessy  v.  Anstock,  19  Pa.  Super.  Ct.  644 ; 
East  Tennessee,  etc.,  R.  Co.  v.  Linda- 
mood,  III  Tenn.  457. 

lUnstrations  —  Negligence,  —  Louis- 
ville, etc.,  R.  Co.  V,  Wade,  (Fla.  1903) 
35  So.  Rep.  863;  Louisville,  etc.,  R. 
Co.  V,  Guyton,  (Fla.  1904)  36  So.  Rep. 
84 ;  Georgia  Brewing  Assoc,  v,  Hender- 
son, 117  Ga.  480;  Chicago,  etc.,  R.  Co. 
V,  Urbaniac,  106  111.  App.  325;  Chun 
V.  Kentucky,  etc.,  Bridge  Co.,  (Ky.  1901) 
64  S.  W.  Rep.  649;  Cunningham  v. 
Journal  Co.,  95  Mo.  App.  47;  Coleman 
V.  Metropolitan  St.  R.  Co.,  82  N.  Y. 
App.  Div.  435;  Davis  v.  Broadalbin 
Knitting  Co.,  90  N.  Y.  App.  Div.  567 ; 
El  Paso  Electric  St.  R.  Co.  v.  Ballinger, 
(T6c.  Civ.  App.  1903)  72  S.  W.  Rep. 
612;  Richmond  R.,  etc.,  Co.  v.  West, 
100  Va.  184;  Wilson  v.  Chippewa  Val- 
ley Electric  R.  Co.,  120  Wis.  636.  But 
see  Cumberland  Telephone,  etc.,  Co.  v. 
Hunt,  108  Tenn.  697,  where  a  variance 
was  held  to  be  cured  by  other  language 
in  the  complaint  which  could  be  taken 
to  constitute  an  allegation  of  the  neg- 
ligence covered  by  the  proof. 

Even  After  a  Default  by  the  defend- 
ant in  an  action  for  damages  due  to 
negligence,  substantial  damages  cannot 
be  awarded  if  the  negligence  proved  be 
variant  from  that  alleged.  Seltzer  v. 
W.  H,  Davenport  Fire-Arms  Co.,  74 
Conn.  46. 

Trespass.  —  An  action  based  on  one 
trespass  cannot  be  maintained  by  proof 
of  a  different  trespass.  Tustin  v.  Sam- 
mons,  23  Pa.  Super.  Ct.  175. 

ftW.  1.  Chicago,  etc.,  R.  Co.  v. 
Jennings,  190  111.  478  (duty  as  common 
carrier) ;  Reilly  v,  Vought,  (Supm.  Ct. 
App.  T.)  87  N.  Y.  Supp.  492. 

3.  Alabama.  —  Ford  v.  State,  129  Ala. 
16. 
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570.  Word!  Hot  RaTiag  Imm  8o«ad.  —  See  note  i. 

571,  See  notes  i,  2. 

573.  3.  Specific  Allegattoni  and  Tarianoef  Therefrom  —  c.  Ad- 
ditions TO  Names.  —  See  note  3. 

574.  See  note  i. 

576.  d.  Character   in  Which  Claim  Arose  —  (i)  In 

General,  —  UnneoeiMry  ATtroMatt  at  to  PlalntiiTf  Bight.  —  See  note  2. 

577.  e.  Consideration  of  Contract  —  (1)  Where  Allega- 
tion Is  Necessary,  —  See  note  3. 

579.   /.  Crimes  —  Variance  as  to  Gist  of  Offense.  — 

See  note  2. 

580.     StatutM    Anthorlilaf  CmiTietioA    of    Latior,    Offonto,   Sto.  —  See 
note  I. 

581.    A.  Express  and  Implied  Contracts.  —See  note  i. 
589.    See  note  i.    See  also  Assumpsit. 


California,  —  Donohoe-Kelly  Banking 
Co.  V,  Southern  Pac.  Co.,  138  Cal.  183. 

Colorado,  —  Collin  v.  Farmers*  Alli- 
ance Mut.  F.  Ins.  Co.,  18  Colo.  App. 
170. 

Minnesota,  —  State  v,  Blakeley,  83 
Minn.  43a. 


ft74.  1.  Wesley  v.  State,  (Tex. 
Crim.  1903)  73  S.  W.  Rep.  960. 

d76.  8.  Richardson  v.  Biglane,  81 
Miss.  076. 

6T7.  8.  Becker  v,  Krank,  75  N.  Y. 
App.  Div.  191,  aMrmed  176  N.  Y.  545. 

Whole  of  Considoratioii  of  ContrMt  flheuld 


Missouri,  —  Green  v.  Meyers,  98  Mo.    Sa    Stated.  ~  Cassem   v.    Williams,    104 


App.  438. 

Texas,  —  Howard  v.  State,  (Tex. 
Crim.  1 901)  6$  S.  W.  Rep.  519;  Gal- 
veston, etc.,  R.  Co.  V,  Sanchez,  (Tex. 
Civ.  App.  1 901)  65  S.  W.  Rep.  893; 
Mikel  V.  State,  43  Tex.  Crim.  615;  Ar- 
nall  V,  Newcomb,  29  Tex.  Civ.  App. 
521 ;  Luna  v.  State,  (Tex.  Crim.  190a) 
70  S.  W.  Rep.  89. 

United  States.  —  Alexis  v.  U.  S.,  (C. 
C.  A.)    129  Fed.  Rep.  60. 

nivitratioDi.  ~  "  Gordon  "  and  "  Got- 
den "  have  been  held  not  to  be  ma- 
terially variant.  White  v.  State,  136 
Ala.  58.  But  "  David  "  and  "  Davids  " 
are  variant  under  the  rule  of  idctn 
sonans,    Davids  v.  People,  192  IlL  176. 

670.     1.   Leath  t^.  State,  132  Ala.  26. 

571.  1.  Walker  v.  State,  134  Ala. 
8/1. 

S.  Bradford  v.  State,  134  Ala.  141 ; 
Davids  v.  People,  192  111.  176;  Lancy 
V.  Snowr,  180  Mass.  411 ;  State  v,  Blake- 
ley, 83  Minn.  432. 

573.  8.  "  Limited."  —  In  an  action 
on  an  insurance  policy,  brought  by  plain- 
tiff in  the  name  of  the  U.  £.  B.  Co., 
Limited,  the  fact  that  the  policy  was 
to  the  U.  E.  B.  Co.  was  held  not  to 
create  a  fatal  variance.  Ulysses  Elgin 
Butter  Co.  v.  Hartford  F.  Ins.  Co.,  20 
Pa.  Super.  Ct.  384.  See  also  Riemann 
V,  Tyroler,  etc.,  Verein,  104  111.  App. 
413. 


111.  App.  504. 
579.    8.  Frinoipel   and  Aeoessory.— 

Where  the  common-law  distinction  be- 
tween principals  and  accessories  before 
the  fact  still  exists,  an  indictment  as 
principal  will  not  sustain  a  conviction 
as  accessory  or  vice  versa,  Sandage  v. 
State,  61  Neb.  240. 

Proof  of  Attenpt  to  Commit  Aet  Charged. 
—  In  State  v,  Mahoney,  122  Iowa  168, 
it  was  held  that  proof  that  the  de- 
fendant attempted  to  break  and  enter 
was  not  a  variance  from  an  averment  of 
breaking  and  entering. 

ft§0.  1.  Same  at  Comnioii  Law.  — 
The  rule  in  this  respect  is  the  same  in 
states  which  follow  the  common  law  in 
respect  of  convictions  of  a  lesser 
offense.    Watson  v.  State,  116  Ga.  607. 

58 1«  1.  King  v,  Hammond,  (Supm. 
Ct.  Adp.  T.)  84  N.  Y.  Supp.  121.  But 
see  Skinner  v.  Russe.  fSnpm.  Ct.  Spec. 
T.)  38  Misc.  (N.  Y.)  265. 

583.  1.  Immaterial  Variances.—' 
Allegations  that  the  defendant  was  in- 
debted for  the  use  and  occupation  of 
property  for  certain  months  at  a  cer- 
tain rate  were  allowed  to  be  proved  by 
evidence  of  an  express  contract  of  rent. 
Sherman  v.  Ludin,  84  N.  Y.  App.  Div. 
579.  See  also  Lundine  v,  Callaghan,  82 
N.  Y.  App.  Div.  621 ;  Yuells  v.  Hyman, 
(Supm.  Ct.  App.  T.)  84  N.  Y.  Supp. 
460. 
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JI84,    i.  Ignorance  of  Persons  and  Facts  —  (2)  Imtna- 

terial  Variances.  —  See  note  i. 

.    y.  Initials.  —  See  note  2. 

k.  Instruments   Causing   Bodily    Injury.  —  See 
note  3. 

585.  /.  Intent  —  (2)  Wlnre  Allegation  Is  Material.  —  See 
note  2. 

w.  Liability   of    Defendants  — (i)    Where  Joint 

Liability  Is  Averred.  —  See  note  3. 

586.  See  note  i. 

(2)  Where  Individual  and  Separate  Liability  Is  Averred. 
—  See  notes  3,  4. 

588.     n.  Location  —  (i)  In  Civil  Proceedings — (b)  Immaurial 
▼arianoM.  —  See  note  2. 

590.  (2)  In  Criminal  Proceedings — (»)  Fatal  Varianott.  —  See 
note  3. 

(b)  Immaterial  Yariaatea.  —  See  note  4. 

591.  /.  Nonfeasance  or  Misfeasance. —  See  note  6. 
599.    r.  Performance,    Demand,   Request,   Etc. —See 

notes  2,  3. 


(Quantum  Karnlt — Xxpmi  Contraet  — 
In  Missouri t  where  a  party  prays  for 
recovery  on  a  quantum  meruit,  proof 
of  an  express  contract  will  not  consti- 
tute a  variance.  Brierre  v.  Cereal  Sugar 
Co.,  102  Mo.  App.  622. 

Proof  of  a  Kote  and  Guaranty  have 
been  held  to  be  admissible  under  the 
common  counts.  Wilson  v,  St  John's 
Hospital,  91  111.  App.  4x3. 

684.  X.  Curran  v.  State,  (Wyo. 
1904)  76  Pac.  Rep,  577. 

8.  Compare  Hewlett  v.  State,  135  Ala. 

59. 
8.  State  V,  Robertson,  178  Mo.  496. 

lUnitratloiM — Gun — Pistol.  —  Drum- 
mer V,  State,  (Fla.  1903)  33  So.  Rep. 
X008;  Taylor  v.  State,  44  Tex.  Crim. 

547. 

595.  9.  Compare  State  v,  Tyler, 
122  Iowa  125,  where  an  allegation  of 
intent  to  murder  was  held  not  variant 
with  proof  of  intent  to  rob. 

8.  Carstens  v.  Frye-Bruhn,  i  Alaska 
140. 

Torts.  — An  action  based  on  alleged 
concurrent  negligence  of  two  defendants 
will  fail  unless  the  proof  sustains  the 
charge  as  to  both.  St.  Louis,  etc.,  Co. 
V.  Hopkins,  100  111.  App.  567. 

ff86.    1.   Spann  v.  Grant,  83  Miss. 

19. 

8.  Holmes  v,  Daniels,  (Supm.  Ct 
App.  T.)  86  N.  Y.  Supp.  19. 

%  Jo|nt  a|i4  Sevoral  Bond.  —  A  plead- 


ing, in  an  action  on  a  bond,  which  de- 
scribes the  bond  as  that  of  the  defend- 
ant, will  not  prevent  the  admission  of 
the  instrument  in  evidence  although  it 
is  a  joint  and  several  bond  of  the  de- 
fendant and  another.  Magerstadt  v, 
Rudolph,  108  111.  App.  140. 

5§S.  2.  Western  Union  Tel.  Co.  v. 
Roberts,  (Tex.  Civ.  App.  1903)  78  S. 
W.  Rep.  522. 

5fN>*    8.   Gober  v.   State,    140   Ala. 

IS3. 

4.  People  V.  Kelso,  142  Cal.  335. 

591,  6.  Cohen  v,  Chicago,  etc.,  R. 
Co.,  104  111.  App.  3x4;  Greathouse  v. 
Croan,  (Indian  Ter.  1903)  76  S.  W. 
Rep.  273. 

M3,  8.  Illinois  L.  Assoc,  v.  Wells, 
200  111.  445 ;  Cierman  Ins.  Co.  v,  Shader, 
I  Neb.  (unofficial)  704,  96  N.  W.  Rep. 
604;  Stern  r.  McKee,  70  N.  Y.  App. 
Div.  142;  Tribune  Assoc,  v.  Eisner, 
etc.,  Co.,  70  N.  Y.  App.  Div.  172; 
Dwyer  v.  New  York,  77  N.  Y.  App.  Div. 
224;  Ryer  v.  Prudential  Ins.  (To.,  85 
N.  Y.  App.  Div.  7;  Rowe  v,  (Jerry,  86 
N.  Y.  App.  Div.  349 ;  Burr  v.  Union 
Surety,  etc.,  Co.,  86  N.  Y.  App.  Div. 
545 ;  Tribune  Assoc,  v,  Eisner,  etc.,  Co., 
(Supm.  Ct.  Tr.  T.)  34  Misc.  (N.  Y.) 
658;  Schaaf  v.  Chotzen,  (Supm.  Ct. 
App.  T.)  85  N.  Y*  Supp.  1026;  St. 
Paul  F.  &  M.  Ins.  Co.  v.  Hodge,  30 
Tex.  Civ.  App.  257,  259. 

8.   Scheurer  v.  Monash,   (Supm.   Ct. 
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593.    VotiM.  —  See  note  i. 

J.  Persons   Injured  — (2)  Where  Description  Is  by 
Name.  —  See  note  5. 
tl94.     See  note  i. 
tS95.    /.  Property  —  Variances  as   to    Description  — 

(2)  Sums  of  Monty  —  (a)  Vatal  Variaseet.  —  See  note  2. 
S9ft«     (b)  Immaterial  YarianoM.  —  See  note  2. 

(3)   Value  of  Property,  —  See  note  3. 
598.     (4)  Quantity    or    Number  —  in    Civil    Asdou.  —  See 
note  I. 

In  Criminal  ProoMdingt.  —  See  note  2. 

(5)  Kind  of  Property  —  (b)  In  Criminal  ProoMdinga — Dworip- 
tive  Allegationi.  —  See  note  5. 

999,     Wlktra  Allegation  Ii  Hot  SeeoriptiTe. —  See  note  I. 
603.     (9)  Colors  —  (a)  in  OeneraL  —  See  note  I. 


App.  T.)  37  Misc.  (N.  Y.)  803,  revffr*- 
ing  (Supm.  Ct.  App.  T.)  35  Misc.  (N. 
Y.)  276. 

f  503.  1.  In  Hew  Tork  allegations  of 
presentment  and  demand  of  payment  of 
a  note  under  the  Negotiable  Instrument 
Act  are  variant  from  evidence  of  a 
waiver*  of  presentment  and  demand. 
Congress  Brewing  Co.  v.  Habenicht,  83 
N.  Y.  App.  Div.  141. 

5.  Jacobs  V.  State,  (Fla.  1903)  35  So. 
Rep.  65;  Irwin  v.  State,  1x7  Ga.  722', 
Addison  v.  State,  44  Tex.  Crim.  80; 
Luna  V,  State,  (Tex.  Crim.  1902)  70 
S.  W.  Rep.  89. 

594.  1.  Walker  v.  State,  134  Ala. 
86;  Pyke  v.  State,  (Fla.  1904)  36  So. 
Rep.  577;  State  v.  Bums,  119  Iowa 
663 ;  Dennis  v.  State,  (Tex.  Crim.  1903) 
74  S.  W.  Rep.  559. 

695,  2.  Rate  of  Interest.  —  Where  a 
declaration  alleged  a  note  bearing  in- 
terest at  one  per  cent,  a  month,  and 
contained  also  a  count  for  interest  for 
forbearance,  no  variance  was  created 
by  evidence  of  an  agreement  'to  pay 
three  per  cent,  a  month  for  forbearance, 
since  the  rate  stipulated  in  the  note 
runs  only  to  its  maturity.  Draper  v. 
Horton,  22  R.  I.  592. 

596.  8.  See  Verberg  v.  State,  137 
Ala,  73. 

8.   Plumb  V,  Griffin,  74  Conn.  132. 

M§.  1.  Gulf  City  Shingle  Mfg.  Co. 
V,  Boyles,   129  Ala.   192. 

2.    State  V.  Lewis,  31  Wash.  75. 

6.  Money  —  Cheok.  —  Compare  Hunt 
V.  State,  (Ark.  1904)  79  S.  W.  Rep.  769. 

Xoney  —  ICetal  Checks.  —  On  an  in- 
dictment for  embezzling  "  paper  money  " 
and  "  sundry  coins,'*  the  defendant  can- 


not be  convicted  through  proof  that  be 
embezzled  aluminium  checks  redeemable 
in  goods.  State  v.  Norkewicz,  3  Penn. 
(Del.)  299,  51  Atl.  Rep.  601. 

Konej  Orders  — Pay  Cheeks. —  Under 
an  indictment  for  larceny  of  "  money 
orders,"  proof  of  so-called  "  pay  checks,** 
being  in  fact  money  orders,  will  not  be 
a  fatal  variance.  Blackburn  v.  Perkins, 
138  Ala.  305. 

United  8tatee  Currency.  —  An  indict- 
ment charging  the  taking  of  money  **  of 
the  United  States  "  must  be  proved  as 
laid.  Marshall  v.  State,  71  Ark.  415. 
See  also  Summers  v.  State,  (Tex.  CrinL 
1903)  76  S.  W.  Rep.  762;  Black  r. 
State,  (Tex  Crim.  1904)  79  S.  W.  Rep. 
311;  Berry  v.  State,  (Tex.  Crim.  1904) 
80  S.  W.  Rep.  630 ;  Allen  v.  U.  S..  (C 
C.  A.)  115  Fed.  Rep.  3.  But  under  an 
indictment  alleging  robbery  by  taking 
United  States  currency,  proof  is  not  in 
variance  if  it  shows  that  treasury  notes^ 
national  bank  bills,  or  United  States 
gold  or  silver  certificates  were  taken. 
Dennis  v.  State,  (Tex.  Crim.  1903)  74 
S.  W.  Rep.  559. 

699,  I.  Keyes  v.  People,  197  IIL 
638 ;  State  v.  Alexander,  66  Kan.  726 ; 
Leghorn  v.  Review  Pub.  Co.,  31  Wash. 
627. 

SUver  Dollan.  —  Under  an  indictment 
for  theft,  an  allegation  that  defendant 
stole  seven  silver  dollars,  proof  that 
there  were  five  silver  dollars  and  other 
minor  coins  amounting  to  two  dollars 
is  not  a  fatal  variance.  Edwards  v. 
State,  (Tex.  Crim.  1902)  68  S.  W.  Rep. 

795. 

609.  1.  See  Goldsberry  v.  State.  66 
Neb.  312. 
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603.    u.  Property — Variances  as  to  Title,  Ownership, 
AND  Possession  —  (i)  Title.  —  See  note  3. 
60S.    See  notes  5,  6. 

604.     (2)    Ownership  and  Possession  —  (a)   In   Civil  Attionf  — 
aa.  Plaintiff's  Ownership.  —  See  note  I . 

bb.  Defendant's  Ownership.  —  See  note  3. 

(b)  In  Criminal  Frooetdingt  —  Whort  OwnenUp  lUttrinl.  —  See 


605. 

note  I. 
606. 
607. 

608. 
611. 


—  See  note  2. 


See  notes  i,  2. 

Where  Ownenhip  Vot  lUtarinl.  —  See  note  2. 

IndiYidnal  and  Joint  Ownenhip.  —  See  notes  3,  4. 

Poeeeeiion  or  Ownership.  —  See  note  I . 

w.  Time — (i)  In  Civil  Actions — (b)  Immaterial  ▼ariinoei, 


009.  8.  Townsend  v,  Kreigh,  (Mich. 
1903)  94  N.  W.  Rep.  73a,  aMrmed  on 
rehearing  133  Mich.  243;  Johnson  v. 
St.  Joseph  Stock  Yards  Bank,  xoa  Mo. 
App.  395. 

603.    5.  Abeolnte  or  Partial  Ownenhip, 

—  White  V.  Merchants'  Ins.  Co.,  93  Mo. 
App.  282. 

6.  Where  TiUe  Was  Alleged  in  Individ- 
nalii  proof  of  title  in  a  corporation  was 
held  to  be  a  fatal  variance.  Boyd  v. 
Farmers'  Nat.  Bank,  (Ky.  1902)  69  S. 
W.  Rep.  964. 

64M.  1.  Heyman  v.  Heyman,  no 
111.  App.  87,  affirmed  210  111.  524; 
Meaney  v,  Kehoe,  181  Mass.  424. 

8.  Ehlen  v,  O'Donnell,  205  111.  38, 
affirming   102  111.  App.   141. 

6M«  1.  People  v.  Webber,  138  Cal. 
145;  Crosky  v.  State,  (Fla.  1903)  35 
So.  Rep.  153;  Trice  v.  State,  116  Ga. 
602;  Grant  v.  State,  120  Ga.  199;  State 
V.  De  Wolfe,  29  Mont.  415;  Windom 
V,  State,  44  Tex.  Crim.  514. 

ninitrationi  —  Immaterial   Variances. 

—  Under  an  indictment  for  embezzle- 
ment allegations  that  the  ownership  of 
the  property  was  in  the  prosecutor  are 
not  at  variance  with  proof  that  the 
prosecutor  held  the  property  as  guard- 
ian. Leach  v.  State,  (Tex.  Crim.  1904) 
81  S.  W.  Rep.  733-  See  also  Wesley 
V,  State,  (Tex.  Crim.  1903)  73  S.  W. 
Rep.  960. 

606«    1.   Spears   v.   State,   70   Ark. 

144. 

8.  Weaver  v.  State,  116  Ga.  5 So; 
Fetkenhauer  v.  State,   112  Wis.  491. 

d07.    2.    State  v.  Peebles,  178  Mo. 

475. 
S.  Farris  r.  State,  (Tex.  Crim.  1902) 

69   S.  W.  Rep.   140.     See  also   Payne 


V.  State,  140  Ala.  148.  But  see  State 
V,  Ireland,  (Idaho  1904)  75  Pac  Rep. 
257. 

4.  In  California.  —  See  People  v. 
Nunley,  142  Cal.  105,  441. 

In  Teias,  in  an  action  of  trespass  in 
which  the  ownership  is  alleged  to  be 
joint,  proof  of  ownership  in  severalty 
will  not  constitute  a  variance.  Ander- 
son  V,  Anderson,  (Tex.  Civ.  App.  1902) 
68  S.  W.  Rep.  297.  See  also  Mass  v. 
State,  (Tex.  Crim.  1904)  81  S.  W.  Rep. 

45. 

In  Washington,  proof  that  stolen 
property  belonged  to  a  partnership  is 
sufficient  to  support  an  allegation  of 
ownership  in  the  person  from  whom  the 
property  was  taken,  he  being  a  member 
of  the  partnership.  State  v.  Fair,  35 
Wash.  127. 

008.  1.  State  v.  Rogers,  (Mont. 
1904)  77  Pac.  Rep.  293;  Denton  v. 
State,  (Tex.  Crim.  1902)  69  S.  W.  Rep. 
142;  Kulh  V.  State,  (Tex.  Crim.  1903) 
77  S.  W.  Rep.  790. 

Poiiemion  by  Agent.  —  See  Odell  v. 
State,  44  Tex.  Crim.  307. 

611.  8..  Southern  Pine  Co.  v. 
Smith,  1x3  Ga.  629;  Watson  v.  Fagner, 
208  III.  136;  Louisville  v,  Walter,  (Ky. 
1903)  76  S.  W.  Rep.  516;  State  r. 
Stover,  III  La.  92;  Kitchen  v.  Holmes, 
42  Oregon  252;  Weinert  v,  Simang,  29 
Tex.  Civ.  App.  435. 

In  an  Action  to  fieeoTor  for  Goods  Sold 
an  allegation  that  goods  were  sold  on 
a  certain  date  is  not  at  variance  with 
proof  that  goods  were  furnished  under 
a  contract  covering  several  months  and 
including  the  date  alleged.  Jackson- 
Vanarsdall  Distilling  Co.  v.  Moore,  (Ky. 
T90X)   61   S.  W.  Rep.  368. 
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619.    See  note  i. 

6 15.  See  note  i. 

614.    (2)  In  Criminal  Proceedings  —  (b)  ImmAttriAl  ▼»!»■•«. — 
See  note  2. 

616.  X.  Written    Matter  — (i)  In   General —  {%)  irut% 
WrltlBf  If  rowidatim  of  A«Um.  —  See  note  i. 

618.  (b)  Wtart  WriUaff  Ii  Hot  ToudAOoa  of  AoUoa.  —  See  note  I. 

619.  (2)  W/ure    Variance    Is   More    t/ian    Literal.  —  See 
note  5. 

631  •    (3)  Where  Variance  Is  Merely  Literal.  —  See  note  i. 
699.    See  note  2. 

695.  (4)  Where  Allegation  Is  According  to  Tenor  or  in  Hoc 
Verba.  —  5ee  note  2- 

694.     BolAzatloA  and  ^ulifloatioB  of  Snlo.  —  See  note  2. 
693.    (5)   W/ure  Allegation  Is  According  to  Legal  Effect. — 
See  note  2. 

696.  WhOTf  lutnuBoat  !•  VoilUr  lot  Oat  U  Ploodiags  bj  Itt  Tomv  Vor 
Soooribtd  bj  Its  Logml  Import.  —  See  note  3. 


619.  1.  Weinert  v.  Simang,  29  Tex. 
Civ.  App.  435. 

BiToroo  —  luTrifo.  —  Where  allega- 
tions as  to  the  date  of  an  alleged  de- 
sertion are  such  as  to  imply  that  no 
desertion  prior  to  that  date  is  charged, 
the  plaintiff  will  not  be  permitted  to 
give  testimony  as  to  prior  events  which 
is  highly  prejudicial  to  the  defendant. 
Cairnes  v.  Caimes,  39  Colo.  260. 

013.  !•  Sinclair  v.  District  of  Co- 
lumbia, 20  App.  Cas.  (D.  C.)  344. 

614.  8.  State  v,  Freedman,  3  Penn. 
(Del.)  403;  Whatley  v.  State,  (Fla. 
1903)  35  So.  Rep.  80;  Hancock  v.  State, 
114  Ga.  439;  Bnien  v.  People,  ao6  111. 
4x7;  Tomlinson  v.  People,  xoa  111.  App. 
54a;  State  V.  Bates,  183  Mo.  70;  State 
V,  Lantz,  90  Mo.  App.  15;  Webb  City 
V.  Parker,  103  Mo.  App.  395 ;  People 
V,  Shannon,  87  N.  Y.  App.  Div.  3a; 
Com.  V.  Powell,  23  Pa.  Super.  Ct.  370. 

616.  1.  New  York  L.  Ins.  Co.  v, 
McPherson,  137  Ala.  116. 

Contraot  Sot  Out  In  Complaint.  —  Where 
a  contract  is  set  out  in  the  complaint 
there  can  be  no  variance  between  such 
contract,  as  evidence,  and  the  allega- 
tions of  the  conplaint.  Ash  v.  Beck, 
(Tex.  Qv.  App.  1902)  68  S.  W.  Rep. 

53- 

Mattor  M  to  Whleh  Vo  Claim  Is  Xado. 
—  Where  plaintiff  declared  on  a  note, 
without  alleging  any  promise  in  the  note 
to  pay  taxes,  and  the  note  offered  in 
evidence  contained  such  a  promise,  the 
variance  was  held  to  be  immaterial,  as 


plaintiff  made  no  claim  in  relation  to 
the  taxes.  Murphy  v.  Murphy,  74  Conn. 
198. 

Joint  Md  loyonl  UaUHty.  — See 
supra.  III.  3.  m.  Liability  of  Defend- 
ants, 

618.  1.  Culver  v.  Caldwell,  137 
Ala.  125. 

61 9,  0.  New  York  L.  Ins.  Qo.  v. 
McPherson,  137  Ala.  116. 

691.  1,  Black  v.  Epstein,  93  Mo. 
App.  459;  Crow  V.  Kellman,  (Tex.  Qv. 
App.  1902)  70  S.  W.  Rep.  564. 

699*  2.  See  Collin  v.  Farmers'  Al- 
liance Mut.  F.  Ins.  Co.,  18  Colo.  App. 
170. 

699.  8.  Thompson  v.  State,  118  Ga. 
330  ;  Hawkeye  First  State  Bank  v.  Noel, 
94  Mo.  App.  498;  Crayton  v.  State, 
(Tex.  Crim.  1903)  73  S.  W.  Rep.  1046; 
Richmond  Standard  Steel,  etc.,  Co.  v. 
(Thesterfield  Coal  Co.,  102  Va.  4x7. 

694.  8.  Collin  v.  Farmers  Alli- 
ance Mut.  F.  Ins.  Co.,  18  Colo.  App. 
170;  Mulligan  v.  Smith,  (Colo.  X904) 
76  Pac.  Rep.  1063;  Bader  v.  State,  44 
Tex.  Crim.  184;  £tna  L.  Ins.  Co.  v. 
Parker,  30  Tex.  Civ.  App.  521. 

695.  9.  Thompson  Foundry,  etc, 
Co.  V.  Glass,  136  Ala.  648;  Antonelle 
V.  Kennedy,  etc..  Lumber  Co.,  140  CaL 

309. 

696.  t.  See  Keyes  v.  People,  197 
111.  638 ;  Texas,  etc..  R.  Co.  v.  Barber. 
31  Tex.  Civ.  App.  84;  Fischer  v.  Gid- 
dings.  (Tex.  Civ.  App.  1903)  74  S.  W. 
Rep.  85. 
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•36.  y.  Written  or  Verbal  Contracts  and  Seai-ed 
OR  Unsealed  Instruments  —  (i)  Written  or  Verbal  Contracts 
—  See  note  4. 

637.  See  note  i. 

638.  4.  Avoiding  Conseqnenoef  of  Varianeo  —  a.  By  Use  of 
Scilicet  or  Videlicet.  —  See  note  1. 

639.  6.  Objections  for  Tarianoes  —  a.  Time  of  Objecting  — 

Ai  Oeaenl  Bnlt.  —  See  note  5. 

630.     Opportunity  to  Ameikd  Pleading.  —  See  note  l. 


696.  4.  Compare  Hamblen  v>  Ger- 
man, 93  N.  Y.  App.  Div.  464. 

Proof  of  A  Contract  Partly  Written  and 
Partly  Parol  will  not  defeat  recovery  in 
Missouri  under  an  allegation  of  a  writ- 
ten contract.  Sanders  Pressed  Brick 
Co.  V,  Columbia  Real  Estate,  etc.,  Co., 
86  Mo.  App.  169. 

69T*  i.  Pierce  v.  Barnes,  xo6  111. 
App.  241. 

Uniignod  Memorandnm.  —  Allegations 
of  an  oral  contract  have  been  held  not 
to  be  variant  from  proof  of  an  unsigned 
memorandum.  Brown  v.  Silver,  (Neb. 
1901)  96  N.  W.  Rep.  281. 

698*  1.  Sinclair  v.  District  of  Co- 
lumbia, 20  App.  Cas.  (D.  C.)  344;  Gait 
r.  Woliver,  103  111.  App.  71. 

9d9«  5.  Colorado.  —^  Fisk  Min.,  etc., 
Co.  V.  Reed,  (Colo.  1903)  77  Pac.  Rep. 
240. 

Illinois. — ^Watson  v.  Roth,  191  111.  382 ; 
McBeath  v.  Rawie,  192  111.  626;  Chi- 
cago, etc.,  R.  Co.  V.  Filler,  195  111.  9;  Os- 
good V.  Skinner,  211  111.  229,  affirming 
III  111. App. 606;  Chicago  City  R. Co.  v. 
McClain,  211  111.  589;  Chicago  v. 
O'Malley,  95  111.  App.  355,  affirmed  196 
111.  197 ;  Baltimore,  etc.,  R.  Co.  v.  Irwin, 
97  111.  App.  337 ;  Locher  v.  Kluga,  97 
111.  App.  $18;  Proudfoot  V.  (kidichsen, 
102  111.  App.  482;  Pennsylvania  Co.  v, 
Canadian  Pac.  R.  Co.,  107  111.  App.  386; 
Hinton  v.  Ring,  1 1  x  111.  App.  369. 

Massachusetts.  —  Crocker  v.  Boston 
Electric  Light  Co.,  180  Mass.  516. 

Michigan.  —  Linsell  v.  Linsell,  (Mich. 
1904)  100  N.  W.  Rep.  1009. 

Mississippi.  —  Alabama,  etc.,  R.  Co. 
V.  Pounder,  82  Miss.  568. 

Missouri.  —  Farmers*  Bank  v.  Man- 
chester Assur.  Co.,  (Mo.  App.  1904)  80 
S.  W.  Rep.  299 ;  Biest  v.  Versteeg  Shoe 
Co.,  97  Mo.  App.  137;  Akers  v.  Kolk- 
meyer,  97  Mo.  App.  520;  Hannon  v. 
St.  Louis  Transit  Co.,  102  Mo.  App. 
216. 

New  York.  —  CahiW  Iron  Works  v. 
Pemberton,   48   N.   Y.   App.   Div.   468, 


affirmed  168  N.  Y.  649;  Nelson  '  v. 
Hatch,  70  N.  Y.  App.  Div.  206,  af- 
firmed 174  N.  \.  546;  Kenny  v.  Metro- 
politan St.  R.  Co.,  (Supm.  Ct.  App.  T.) 
^7  Misc.  (N.  Y.)  782 ;  Harris  v.  Gunn,) 
(Supm.  Ct.  App.  T.)  37  Misc.  (N.  Y.) 
796.  •  > 

South  Dakota.  —  Meldi:um  v.  Kene- 
fick,  15  S.  Dak.  370. 

Texas.  —  Brown  Iron  Co.  v.  Temple- 
man,  30  Tex.  Civ.  App.  50 ;  San  Antonio 
Traction  Co.  v.  Court,  31  Tex.  Civ. 
App.  146. 

Virginia.  —  Moore  Lime  Co.  v.  John- 
ston, (Va.  1904)  48  S.  E.  Rep.  557. 

Washington. — Anderson  v.  New  York 
L.  Ins.  Co.,  34  Wash.  616. 

United  States.  —  Columbia  Mfg.  Co. 
V.  Hastings,  (C.  C.  A.)   121  Fed.  Rep. 

328- 

Snbftantial  Defense.  —  Where  the  vari-< 
ance  is  such  as  to  defeat  the  action 
entirely,  the  rule  stated  in  the  text  does 
not  apply.  Winklemann  v.  Illinois  Cent.' 
R.   Co.,   103   111.  App.  496. 

630.  1.  Co/oraio.— Denver  v.  Stro- 
bridge,  (Colo.  1904)  75  Pac.  Rep.  1076. 

Illinois.  —  Traders'  Mut.  L.  Ins.  Co. 
V.  Johnson,  200  111.  359;  Chicago  Maca- 
roni Mfg.  Co.  V.  Boggiano,  202  111.  312; 
Ehlen  v.  O'Donnell,  205  111.  38,  affirm- 
ing 102  111.  App.  141;  Pressed  Steel 
Car  Co.  V.  Herath,  207  111.  576;  Illinois 
Cent.  R.  Co.  v.  Behrens,  208  111.  20, 
affirming  106  III.  App.  471 ;  Olcese  v. 
Mobile  Fruit,  etc.,  Co.,  211  111.  539; 
Wilson  V.  St.  John's  Hospital,  92  111. 
App.  413;  Dunn  v.  Moratz,  92  111.  App. 
477;  Fox  V.  Starr,  106  111.  App.  273; 
Illinois  Terminal  R.  Co.  v.  Thompson, 
112  III.  App.  463,  affirmed  210  111.  226. 

Indiana.  —  Hartwell  v.  Peck,  (Ind. 
1904)  71  N.  E.  Rep.  958. 

Kansas.  —  Hartford  F.  Ins.  Co.  v. 
Warbritton,  66   Kan.  93. 

Kentucky.  —  Chicago,  etc..  R.  Co.  v. 
Wilson,  (Ky.  1903)  76  S.  W.  Rep.  138 ;> 
Henderson  Brewing  Co.  v.  Folden,  (Ky. 
1903)  76  S.  W.  Rep.  520;  East  JellicO) 
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631.     XodiAoAtloa  of  Bote.  —  See  note  I. 

6S9.    b.  How  Objections  May  Be  Made  — (2)  Objections 

to  Admission  and  Exclusion  of  Evidence  — (a)  In  eanttml  —  ObjMtloBf 
U  AdmlMiMi  of  BTidonoo.  —  See  note  I. 

634.  (b)  BoqviiitOi  and  Saflloionoy  of  Ol^ootloiiB  —  Vooowitj  for  fl^oeilte 
Objootion.  —  See  note  I. 

635.  (0)  Proof  in  Support  of  OtjootioBo  —  aa.  Under  Codes  Gemerally. 
—  See  note  2. 

hb.  Necessity  for  AppiDAvrrs.  —  See  note  3. 
IUI6.     ^3)  Motions  for  Nonsuit,  Etc,  —  See  note  i. 

[6)  Motions  in  Arrest  of  Judgment.  —  See  note  2. 
7)  New  Trials.  —  See  note  5. 


Coal  Co.  V.  Golden,   (Ky.   1904)   79  S. 
W.  Rep.  291 ;  Muldoon  v.  Meriwether, 
(Ky.  1904)  79  S.  W.  Rep.  11 83. 
Louisiona.  —  State  v.  Bright,  105  La. 

341. 
Minnesota,  —  Lemon  v.  De  Wolf,  89 

Minn.  465. 

Missouri.  —  Kansas  City  v.  Ferd 
Heim  Brewing  Co.,  98  Mo.  App.  590. 

Montana.  — >  Dawes  v.  Great  Falls, 
(Mont.  1904)  77  Pac.  Rep.  309. 

New  York.  —  Scheir  v.  Quirin,  77  N. 
Y.  App.  Div.  624,  afHrtned  177  N.  Y. 
568 ;  Kemble  v.  National  Bank,  94  N. 
Y.  App.  Div.  544. 

Virginia.  —  Richmond  Standard  Steel, 
etc.,  Co.  V.  Chesterfield  Coal  Co.,  102 
Va.  417. 

Washington.  —  Dudley  v.  Duval,  29 
Wash.  528;  Sterrett  v.  Northport  Min., 
etc.,  Co.,  30  Wash.  164;  Olson  v.  Seat- 
tle, 30  Wash.  687. 

United  States.  —  Voelker  v.  Chicago, 
etc.,  R.  Co.,  116  Fed.  Rep.  867;  Chi- 
cago Terminal  Transfer  R.  Co.  v.  Stone, 
(C.  C.  A.)  118  Fed.  Rep.  19;  Columbia 
Mfg.  Co.  V.  Hastings,  (C.  C.  A.)  121 
Fed.  Rep.  328. 

Ammdmont  on  Appeal. —  If  the  de- 
fendant objects  promptly  at  the  trial 
to  the  admission  of  evidence  not  con- 
forming to  the  pleadings,  and  the  plain- 
tiff does  not  at  the  time  ask  leave  to 
amend,  on  appeal  an  amendment  nunc 
pro  tunc  will  not  be  allowed.  Page  v. 
Delaware,  etc..  Canal  Co.,  76  N.  Y.  App. 
Div.  160. 

681.  1.  Townsend  v.  Kreigh,  (Mich. 
1903)  94  N.  W.  Rep.  732,  affirmed  on 
rehearing  133  Mich.  243. 

689.  1.  Rowe  v.  Gerry,  86  N.  Y. 
App.  Div.  349;  San  Antonio  Traction 
Co.  V.  Court,  31  Tex.  Civ.  App.  146; 
Portsmouth  St.  R.  Co.  v.  Peed,  xoa  Va. 
€62. 


684*  1.  Illinois  L.  Assoc,  v.  Wells, 
200  111.  445 ;  Chicago  City  R.  Co.  v. 
Carroll,  206  111.  318;  Illinois  Cent.  R. 
Co.  V.  Behrens,  208  111.  20,  afRnnivig 
106  111.  App.  471 ;  Chicago  City  R.  Co. 
V.  McCIain,  211  111.  589;  Wilson  v.  St. 
John's  Hospital,  92  III.  App.  413;  Fox 
V,  Starr,  106  111.  App.  27 1\  Illinois 
Terminal  R.  Co.  v.  Thompson.  112  IH. 
App.  463,  affirmed  210  111.  226. 

Snror  in  Original  Text.  —  In  the  orig- 
inal text  the  word  "  not "  is  in- 
advertently omitted  before  "  specific." 
—  [Ed. 

On  Boqnott  for  Instmotions.  —  A  re- 
quest for  an  instruction  that  the  plain- 
tiff cannot  recover,  if  made  on  the 
ground  of  variance,  should  be  denird 
where  the  variance  is  not  pointed  out 
so  that  it  might  be  cured  by  amend- 
ment. Chicago  City  R.  Co.  v.  Carroll, 
206  III.  318. 

63ft.  8.  Hartwell  v.  Peck,  (Ind. 
1904)  71  N.  E.  Rep.  958;  East  Jellico 
Coal  Co,  V.  (jolden,  (Ky.  1904)  79  S. 
W.  Rep.  291 ;  Rumbolz  v.  Bennett.  86 
Mo.  App:  174;  Dudley  v.  Duval,  29 
Wash.  528;  Voelker  v.  Chicago,  etc., 
R.  Co.,  116  Fed.  Rep.  867. 

8.  Farmers'  Bank  v.  Manchester  As- 
sur.  Co.,  (Mo.  App.  1904)  80  S.  W. 
Rep.  299 ;  Rumbolz  v.  Bennett,  86  Mo. 
App.  1 74 ;  White  r.  Farmers*  Mut.  F. 
Ins.  Co.,  97  Mo.  App.  590 ;  Kansas  City 
V.  Ferd  Heim  Brewing  Co..  08  Mo. 
App.  590 ;  Hannon  v.  St.  Louis  Transit 
Co.,  102  Mo.  App.  216 ;  Butler  v.  Hirzel. 
87  N.  Y.  App.  Div.  462. 

636.  1.  Stern  v.  McKee,  70  N.  Y. 
App.  Div.  142 ;  Tribune  Assoc,  v.  Eis- 
ner, etc.,  Co.,  70  N.  Y.  App.  Div.  172. 

639.  S.  Donley  v,\  Dougherty,  97  ID. 
App.  544. 

6.  Donley  v.  Dougherty,  97  111.  App. 
544. 
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640.    6.  Waiver  of 


—  See  notes  i,  2,  3. 


640.  1.  Willey  v.  Crocker-Wool- 
worth  Nat.  Bank,  141  Cal.  508,  revers- 
ing (Cal.  1903)  72  Pac.  Rep.  832;  Illi- 
nois L.  Assoc  V,  Wells,  200  III  445; 
McBeath  v,  Rawle,  93  111.  App.  212, 
ofHrmed  192  111.  626;  Muldoon  v.  Meri- 
wether, CKy.  1904)  79  S.  W.  Rep.  1183; 
St.  Joseph  V.  Dienger,  165  Mo.  95 ;  La- 
clede Constr.  Co.  v.  Tudor  Iron  Works, 
169  Mo.  137;  White  v,  Gilleland,  93 
Mo.  App.  310;  Hayes  v.  Continental 
Casualty  Co.,  98  Mo.  App.  410;  Kansas 
City  V.  Ferd  Heim  Brewing  Co.,  98  Mo. 
App.  590;  Rubein  t/.  Brooklyn  Heights 
R.  Co.,  61  N.  Y.  App.  Div.  478;  Grif- 
hahn  v.  Kreizer,  62  N.  Y.  App.  Div. 
413,  aMrtned   171   N.   Y.  661 ;   Barcus 


V,  Dorries,  64  N.  Y.  App.  Div.  109; 
Ceballos  v.  Munson  Steamship  Line,  93 
N.  Y.  App.  Div.  593,  reversing  (Supm. 
Ct.  Tr.  T.)  42  Misc.  (N.  Y.)  22. 

A  Tendar,  After  Decree,  to  all  the  com* 
plainants,  is  an  admission  that  the 
amount  tendered  is  due  to  them,  and 
waives  a  variance  between  the  pleading 
and  the  proof  .as  to  the  legal  holder  of 
the  note  in  suit.  Uedelhofen  v.  Mason, 
201  111.  465. 

8.  Meals  v,  De  Sota  Placer  Min.  Co., 
33  Wash.  302. 

9.  Lemon  v.  De  Wolf,  89  Minn.  465; 
Voelker  v.  Chicago,  etc.,  R.  Co.,  xi6 
Fed.  Rep.  867;  Columbia  Mfg.  Co.  v, 
Hastings,  (C,  C.  A.)  lai  Fed.  Rep.  338. 


VENDITIONI   EXPONAS. 


643.  ni  VSCE88ITT  FOB  WUT  —  1.  After  Betnrn  Day.  —  See 
note  6. 

649.  V.  PBESEaiTisiTES  TO  I8817AVCE  OF  Wbit  —  1.  Prior  Levy 
and  Betum.  —  See  note  3. 

643.    6.  Sale  under  Ezoontion  Made       645.    8.  Where  There  Hm  Been  Bo 
After  Betnrn  Day.  —  In  U.  S.  v.  Hogg,    Valid  levy  or  Ezeention  Lien,  the  issue 


111  Fed.  Rep.  292,  affirmed  (C.  C.  A.) 

112  Fed.  Rep.  909,  it  was  held  tliat 
tinder  the  Kentucfiy  statute  a  sale  of 
land  could  be  made  after  the  return  day 
of  the  execution,  the  levy  not  having 
been  made  until  the  return  day. 


of  a  writ  of  venditioni  exponas  and  an 
attempted  sale  thereunder  are  futile 
and  inefficacious  and  cannot  operate  to 
pass  any  interest,  legal  or  equitable. 
Caffery  v*  Choctaw  Coal,  etc.,  Co.,  95 
Mo.  App.  174. 
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658.    n.  Vehdob'8  Sbmsdies  —  1.  Where  Payment  of  Price  Ii 

Bought  —  a    Remedies  at  Law  —  (i)  In  GeneraL  —  See  note  i 


«S9< 

note  4. 
«60. 
663. 
664. 


b.    Remedies    in    Equity  — (i)    In  General. — See 


(2)  Specific  Performance.  —  See  note  i. 
(4)  Rescission.  —  See  note  4. 

2.  Where  Beposseision  Is  Songht  —  d.  Trespass  to  Try 
Title.  — See  note  1. 

e.  Forcible  Entry  and  Detainer.  —  See  note  2. 

666.  3.  Concurrent  Remediee  — lueeniUtent  B«iiitdi«. —  See  note  i. 

667.  III.  PuBCHA8EB*B  BsMSDiss  —  2.  Spociic  Performanoe.  — 
See  note  3. 

668.  6.  Deficiency  in  Quantity  of  Land  Conyeyed  —  BflHtdyai 

Law  or  in  Eqaity.  —  See  note  4. 

7.  Bescisflion  or  Befonnation.  —  See  note  J. 

669.  See  note  1. 


685.    1.  While  Contract  Is  Exaontory. 

—  An  action  at  law  to  recover  the  pur- 
chase price  will  not  lie  on  an  execu- 
tory contract  in  writing  for  the  sale 
of  real  estate.  Goodwine  v.  Kelley, 
(Ind.  App.  1904)  70  N.  £.  Rep.  832. 
The  vendor  is  entitled  only  to  recover 
damages.  Bensinger  v,  Erhardt,  74  N. 
V.  App.  Div.  169. 

659.  4.  BeUtf  Barred  by  Bad  Faith. 

—  The  vendors  may  be  barred  from  any 
i  relief  in  equity  by  their  bad  faith,  con- 
cealment, and  sharp  practice  in  their 
dealing  with  the  subject-matter  of  the 
suit.  Michigan  Pipe  Co.  v.  Fremont 
Ditch,  etc.,  Co.,  11 1  Fed.  Rep.  284,  49 
C.  C.  A.  324. 

660.  1.  Wollenberg  v.  Rose,  41 
Oregon  314. 

669.  4.  Augsberg  v,  Meredith,  loi 
111.  App.  629. 

664.  1.  Where  Vendor*!  Lien  Is  Be- 
lerved.  —  A  deed  which  reserves  a  ven- 
dor's lien  to  secure  the  purchase  money 
does  not  convey  title  to  the  land  to  the 
vendee  in  such  deed,  but  is  only  an 
executory  contract,  so  that  the  superior 
title  remains  in  the  vendor,  and  he  may 
maintain  trespass  to  try  title.  That  the 
lien  is  acknowledged  in  the  purchase- 
money  notes,  although  not  reserved  in 
the   deed,   does   not   change   the   rule. 


Ellis  V.  Hannay,  (Tex.  Ciy.  App.  1901) 
64  S.  W.  Rep.  684. 

Necessity  to  Betnra  Pnrdhaae  Vonqr-  — 
In  ordes  to  maintain  such  an  action  it 
is  not  necessary  that  the  purchase 
money  should  be  returned.  Walsh  v. 
Ford,  27  Tex.  Civ.  App.  573. 

2.   Ruth  V.  Smith,  29  Colo.  154. 

666.  1.  See  Sanders  v.  Rawlings, 
(Tex.  Civ.  App.  1903)  77  S.  W.  Rep. 
41,  holding  that  where  the  statute  of 
limitations  is  pleaded  in  bar  of  the  ven- 
dor's right  to  recover  on  the  note  and 
foreclose  his  lien,  he  may  sue  to  re- 
cover the  land. 

667.  8.  Fowler  v.  Sands,  73  Vt 
236. 

66II.  4.  Maxwell  v.  Wilson,  54  W. 
Va.  495. 

6.  Thurgood  v.  Spring,  139  Cal.  596; 
Matthews  v.  Crowder,  11 1  Tenn.  737. 

669.  1.  Matthews  v.  Crcwder,  iit 
Tenn.  737 ;  Newberry  v,  Ruifin,  102  Va. 
73;  Hansen  r.  Allen,  117  Wis.  61. 

Heoessity  f^r  Promptnesi.  —  Evans  v. 
Duke,  140  Cal.  22;  Homer  v.  Lowe,  159 
Ind.  406;  Smith  v.  Detroit,  etc.,  Gold 
Min.  Co.,  (S.  Dak.  1903)  97  N.  W.  Rep. 
17. 

Suit  at  Law.  —  In  Loudon  v.  Carroll 
130  Mich.  79,  it  was  held  that  a  grantee 
wishing  to  rescind  a  contract  of  sale 
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669.  9.  Becovering  Back  Purchase  Xonay  —  a.  By  ASSUMPSIT. 
—  See  note  4. 

670.  b.  By  Suit  in  Equity.  — See  note  i. 

67S.    lY.  Vevdob^H  Aotiov  fob  Pbicb  — 4.  Declaration,  Peti- 
tion, or  Complaint  —  Beqniiitei  and  Snffloienoy  —  b.  Particular 
Averments  -  (1)  Consideration  —  (a)  In  Otneral.  —  See  note  I. 
(^)  Zxaontion  and  Delivtry  of  CoiiTeyaiieo.  —  See  note  4. 

67 T.    Snffleienoy  of  Avomioiit.  —  See  note  2. 

678.     Charaetor  of  Title.  —  See  note  2. 

Whore  Covenant  to  Pay  Xi  Independent  of  Ooreaant  tat  Title. — 
See  note  4. 

683.    6.  Plea  or  Answer  — tf.   In  General  —  condeteney. — 
See  note  i. 

688.    c.  Failure  of  Consideration  —  (i)  In  General.  — 

See  notes  i,  2. 

684*     Where  Plea  Ii  Good  as  One  of  Partial  Pkilnro  of  Oontideration.  — 
See  note  2. 

(2)  Failure  of  Title  —  Werthloisnees  of  Title.  —  See  note  5, 

68S.    See  note  i. 

687.    (3)  Fraud  of  Vendor  —  in  General. —  See  note  6. 


and  tendering  a  reconveyance  to  that 
end  may  sue  in  a  court  of  law,  and  is 
not  obliged  to  go  into  equity. 

669*  4.  Gwin  v,  Calegaris,  139  Cal. 
384;  Muller  V.  Palmer,  144  Cal.  305; 
Baltimore,  etc.,  R.  Co.  v.  Adams,  27 
Ind.  App.  185 ;  Burk  v.  Schreiber,  183 
Mass.  35;  Vanatter  v.  Marquardt, 
(Mich.  1903)  95  N.  W.  Rep.  977;  Payne 
V.  Hackney,  84  Minn.  195 ;  Holloway  v. 
Miller,  (Miss.  1904)  36  So.  Rep.  531 ; 
Knickerbocker  v.  Robinson,  83  N.  Y. 
App.  Div.  614;  Wright  v.  Levy,  (Supm. 
Ct.  App.  T.)  84  N.  Y.  Supp.  885 ;  Kicks 
V.  State  Bank,  12  N.  Dak.  576;  Graham 
V.  Merchant,  43  Oregon  294;  Newberry 
V.  Ruffin,  103  Va.  73;  Arbogast  v,  My- 
lins,  (W.  Va.  1904)  46  S.  E.  Rep.  809; 
Isaacs  V,  Bardon,  114  Wis.  142.  See 
also  Steinbach  v.  Pettingill,  67  N.  J. 
L.  36. 

Tazee  paid  by  the  purchaser  in  ac- 
cordance with  the  express  provisions 
of  the  contract  may  be  recovered  back 
where  it  is  established  that  the  vendor 
is  unable  to  make  conveyance.  Mia- 
souri,  etc.,  R.  Co.  v.  Pratt,  64  Kan. 
118. 

670.  1.  See  Lyttle  v.  Davidson,  67 
S.  W.  Rep.  34,  2Z  Ky.  L.  Rep.  2262. 

675.    i.   Collins  v.  Amiss,  159  Ind. 

593* 

4.  Evans  v.  Jacobitz,  67  Kan.  249. 

677.  8.  Partlenlar  Intereet.  —  The 
plaintiff  should  aver  his  readiness  to 


convey  the  very  interest  in  the  land  con- 
tracted for.  Davis  v,  Watson,  89  Mo. 
App.   15. 

678.  S.  Good  and  Saflldent  Title.— 
The  plaintiff  should  aver  that  he  has 
a  good  and  sufficient  title.  Davis  v. 
Watson,  89  Mo.  App.  15. 

4.  Sword  V,  Tedder,  13  Manitoba  572. 
689.    1.  Payment  and  General  Denial^ 

—  A  plea  of  payment  is  not  inconsist- 
ent with  a  general  denial.  Gates  v. 
Avery,  112  Wis.  271. 

683.  1.  Williams  v.  Baker,  100  Mo. 
App.  284. 

8.  Davis  V.  Watson,  89  Mo.  App.  15^ 
When  nefenio  Proper.  —  The  defense 
of  a  total  or  partial  failure  of  consid- 
eration may  be  interposed  in  an  action 
on  promissory  notes  given  for  the  pur- 
chase price  of  land,  in  case  of  a  breach 
of  a  covenant  against  incumbrances, 
when  the  maker  has  paid  off  the  incum- 
brance, and  this,  too,  although  the 
maker  of  the  note  has  remained  in  con- 
tinuous possession  of  the  premises  sold. 
Dahl  V.  Stakke,  12  N.  Dak.  325. 

684.  8.  Satterfield  v.  Spier,  114  Ga. 
127. 

5.  Thurgood  v.  Spring,  139  Cal.  596. 

685.  1.  Gonnterdaim. — ^.Breaches of 
covenant  may  be  pleaded  by  way  of 
counterclaim.  Thurgood  v.  Spring,  139 
Cal.  506. 

687.  e.  Allen  v.  Henn,  197  111.  486. 
afHrming  97  111.  App.  378. 
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XiMAtul  AUtgOiMii.  —  See  note  7. 

BMoiMl<m  ttf  OoBtrMt  —  See  note  4« 

See  note  i. 

(5)  Forfeiture  or  Rescission  of  Contract.  —  See  note  1. 

12.  Judgment  and  Sxeoation — a.  In  General.  —  See 


687. 

689. 

690. 

6»9. 

69». 
note  2. 

700.    V.  VsHD0E*8  ACTIOV  70S  Damagbs  —  2.  DeeUntion, 
lion,  or   Complaint  —  c.  Performance  by  Plaintiff.  —  Sec 
note  5. 

703«    4.  Seplication  or  Beply.  —  See  note  i . 

703.     VI.   EVFOKCEKSNT  07  YSVDOB'S  LiSVB  AVD   SlTBJBCTIOV 
07  LAVD    to   PBICB  —  1.  Deflnitioni  —  TcBd«r*t   ImFlM   UcB.  —  See 

note  f. 

2.  Vatnre  of  Bamedy  —  BqaitabU  ciiAn«ur.  —  See  note  2. 
Arbitrary  ChATMUr.  —  See  notes  3,  4. 

704,  S.  Jnriadiotion  —  a.  In  General. •:— See  note  i. 
b.  Adequate  Remedy  at  Law. —  See  note  3. 
d.  Particular  Courts  —  (2)  District  Courts.  —  See 


706. 

note  3. 
707. 


4.  Venue  —  a.  Where  Property  Is  Situated  or 


Defendant  Resides.  —  See  note  i. 


6§y,  7.  Begley  v.  Eversole,  64  S. 
W.  Rep.  513,  23   Ky.  L.  Rep.  935. 

690*  4.  Soper  v.  St  Regis  Paper 
Co.,  (Supm.  Ct.  Spec.  T.)  38  Misc.  (N. 
V.)   294. 

MO.  1.  Allen  v.  Henn,  197  111.  486, 
afhrmvng  97  III.  App.  378. 

6M.  1.  7orfiBitiir6  or  BMdMioB  — 
loaches.  —  Where  the  vendor  has,  ac- 
cording to  the  contract,  the  right  to 
declare  it  forfeited  upon  failure  of  the 
purchaser  to  pay  any  instalment  of  the 
purchase  money,  such  forfeiture  clause 
is  for  the  exclusive  privilege  of  the 
vendor,  and  if  he  chooses  to  waive  the 
forfeiture  and  sue  on  the  contract,  the 
defendant  cannot  plead  laches  because 
the  vendor  did  not  bring  suit  immedi- 
ately after  the  first  payment  became 
due.  North  Stockton  Town  Lot  Co.  v, 
Fischer,  138  Cal.  100. 

HM.  a.  Jndgmtnt  Ii  Penonal  Only. 
—  A  judgment  on  a  promissory  note 
given  for  the  purchase  money  of  real 
estate  is  conclusive  only  of  the  maker's 
personal  liability  on  the  note,  and  is 
not  an  adjudication  of  the  question  of 
the  lien  reserved  for  its  payment. 
Douglas  V,  Blount,  (Tex.  Civ.  App. 
1 901)  6a  S.  W.  Rep.  429. 

700.  6.  Bnffloient  ATtrment.  —  Where 
the  contract  between  the  parties  is  one 
of  "mutual,  dependent,  and  concurrent 


promises,  to  be  simultaneously  per- 
formed," it  is  sufficient  for  the  plaintiff 
to  aver  a  readiness  or  ability,  and  an 
offer  on  his  part  and  a  refusal  of  the 
defendant  to  perform.  Manitoba  Fish 
Co.  V,  Booth,  109  Fed.  Rep.  594,  48  C 
C.  A.  564. 

709.  1.  Soply  of  WaiYor  of  Trand.  — 
Where  the  vendee  pleads  fraud  on  the 
part  of  the  vendor,  the  latter,  in  order 
to  rely  on  a  waiver  of  the  fraud  by  the 
vendee,  must  allege  and  prove  it.  Hoi- 
li field  V.   Landrum,  31   Tex.  Civ.  App. 

J  87. 

703.  1.  See  Johnson  v.  McKinnon, 
(Fla.  1903)  34  So.  Rep.  272;  Lewis  v. 
Shearer,  189  III.  184 ;  Mulky  v.  Karsell, 
3 1  Ind.  App.  595 ;  Bryson  v.  CoIImer, 
(Ind.  App.  1904)  71  N.  E.  Rep.  229. 

8.  Hood  V.  Hammond,  128  Ala.  569. 

S.  Johnson  v.  McKinnon,  (Fla.  1903) 
34  So.  Rep.  272. 

4.  Halvorsen  v.  Halvorsen,  120  Wis. 
S2. 

704«  1.  Halvorsen  v,  Halvorsen, 
120  Wis.  52. 

5.  Bryson  v.  CoUmer,  (Ind.  App. 
1904)  71  N.  £.  Rep.  229. 

7€)0.  S.  See  Cammack  v,  Prather, 
(Tex.  Civ.  App.  1903)    74  S.  W.  Rep. 

354- 

707.  1.  Connor  v.  Dillard,  129  N. 
Car,  50. 
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707.    6.  Parties  —  ^.  Necessary  and  Proper  Parties  — 

(i)  In  General —  Parties  and  Prlviei.  —  See  note  6. 

708,     Penoni  lUUriallj  Interettod.  —  See  note  I. 

710. .  (2)  Particular  Persons  —  (d)  Holden  of  Porchate-money  NotM. 
—  See  note  6. 

711.     See  note  i. 

(f)  WU«  or  Widow  —  Wife  of  Pvreliaier.  —  See  note  4. 

(g)  Sabpurchaien  —  Persons  to  Whom  Lands  in  Controyersy  Were 
Sold  and  Conveyed  Prior  to  Snit,  —  See  note  8. 

714.     (h)  Heirs,   Devisees,  Personal  BepresentotiTes,  Ete.  —  bb.  Op  Pur- 
chaser —  Personal  Bepresentative  of  Purohaser  Is  Not  Heoessary  Party.  —  See 

note  5. 

717.     (k)  Holders  of  Prior  Liens.  —  See  note  I. 
(1)  Miscellaneons  Gases.  —  See  note  2. 

7.  Bill,  Petition,  or  Complaint  —  ^.  In  General.  —  See 


718. 

note  I. 
719. 
799. 

note  6. 


Where  Bill  Is  Against  Sabpnrohasers.  —  See  note  2. 

d.  Specific  Allegations  —  (3)  As  to  Land.  —  See  . 


T07.  6.  Person  for  Whose  Benefit  Lien 
Betained. —  A  third  person  for  whose 
benefit  the  vendor  retains  a  lien  on  the 
land  he  is  selling  may  enforce  such  lien 
as  between  him  and  the  vendee,  and 
as  against  any  other  person  with  notice. 
Hurst  V.  Hurst,  76  S.  W.  Rep.  325,  25 
Ky.  L.  Rep.  714. 

70S.  1.  The  Plaintifr  Has  a  Bight 
to  convene  all  parties  in  interest,  and 
to  ask  a  court  of  equity  to  determine 
their  respective  rights  in  the  land,  and, 
if  necessary,  to  set  aside  the  deed  he 
has  made  and  direct  to  whom  the  land 
shall  be  conveyed.  RatlifF  v,  RatlifF,  102 
Va.  880. 


Welch,  7^  S.  W.  Rep.  338.  as  Ky.  L. 
Rep.  692. 

2.  Bemaindermen  should  be  made  par- 
ties.   Polk  V,  Gunther,  107  Tenn.  16. 

The  Heirs  and  Ezecntor  of  a  Stookholder 
of  a  corporation  to  which  he  has  con- 
veyed land  subject  to  a  vendor's  lien 
need  not  be  made  parties  to  an  action 
to  enforce  such  lien  where  the  corpo- 
ration has  not  been  dissolved,  since  it 
is  the  equitable  as  well  as  the  legal 
owner  of  the  land,  and  a  stockholder 
is  bound  by  a  judgment  against  the 
corporation.  Fox  v.  Robbins,  (Tex. 
Civ.  App.  1902)  70  S.  W.  Rep.  597. 

Commnnity  Property  —  Children  (^  Yen- 


710.    6.  Bight  to  8ne.  —  The  holder    dee. —  Where  land  subject  to  a  vendor's 


of  a  purchase-money  note  for  part  of 
the  price  of  land  may  enforce  the  ven- 
dor's lien  against  the  land  for  the  bal- 
ance of  the  purchase  money  by  a  suit  in 
his  own  name.  Williams  v.  Baker,  100 
Mo.  App.  284. 

711.  1.  Soule  V,  Ratcliff,  (Tex, 
Civ.  App.  1903)  id  S.  W.  Rep.  583. 

4.  That  the  Wife  Is  Hot  a  Hecessary 
Party  see  Sarver  v.  Clarkson,  156  Ind. 
316;  Schaefer  v.  Purviance,  160  Ind. 
63 ;  Jackson  v.  Bradshaw,  28  Tex.  Civ. 
App.  394« 

8.  Although  Snbseqnent  Pnrehaser  Is 
Proper  Party. —  See  Talbot  v.  Roe,  171 
Mo.  421. 

714.  6.  Henry  v.  McNew,  29  Tex. 
Civ.  App.  288. 

717.     1.  In  Kentucky.  —  Leonardo. 


lien  was  the  community  property  of  a 
husband  and  wife,  in  an  action,  after 
the  death  of  the  wife,  against  the  hus- 
band to  enforce  the  lien,  the  children  of 
the  marriage  are  not  necessary  parties. 
Henry  v.  McNew,  29  Tex.  Civ.  App.  288. 

718.  1.  Johnson  v.  McKinnon,(Fla. 
1903)  34  So.  Rep.  i72. 

719.  8.  Lien  on  Part  of  Traot  —  In  an 
action  against  one  of  several  subpur- 
chasers, a  complaint  showing  that  the 
suit  is  to  enforce  a  lien  upon  part  only 
of  the  whole  tract  subject  to  the  lien 
is  not  demurrable  although  it  fails  to 
show  that  the  particular  tract  is  pri- 
marily liable.  Diamond  Flint  Glass  Co. 
V.  Bovd,  30  Ind.  App.  485. 

733.  6.  lUnstrations  of  Snffldent  De- 
scription, —  The     following    description 
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798.     See  note  2. 

795.  (5)  Negativing  Waiver  of  Lien.  —  See  notes  2,  3. 

796.  (6)  Notice  of  Existence  of  Lien.  —  See  note  i. 

7S9.    9.  Plea  or  Answer  —  ^.  Special  Defenses  — (i)  When 
Necessary  or  Advisable  —  (a)  WaiTcr  of  Uml  —  See  note  4. 

7S3.    (e)  Oibet.  —  See  note  1. 

7S«I,     (2)  Essential  Allegations  —  (b)  Bob*  ftde  YorAMe  —  Inn 
tUl  AUigatiou.  —  See  note  i. 

(e)  IiuolTtiiej  of  Yondor.  —  See  note  2. 

736.     {i)  Want  of  Title  or  IMiMt  in  Titlo.  —  See  note  5. 

741.    14.  Decree  —  ^.   Nature   of    Relief    Granted  — 

(2)  Decrees  in  Rem  and  in  Personam  —  (a)  Btiiet  rorooloovro  «r  Mo 
—  Powor  to  Award.  —  See  notes  3,  5. 

749.     Doeroo  of  8alo  Impropor.  —  See  note  2. 

743.     (b)  Deerooi  in  Pononaa  —  Dofloionoy  Dooroo.  —  See  note  4. 

744.    b.  Requisites  and  Sufficiency  of  Decree  — (i) 

In  General  —  Voootaity  of  ConToyaaeo  by  Tondor.  —  See  note  7. 


was  held  sufficient :  "  Two  undivided 
|tbs  two  tracts  or  parcels  of  land  lying 
and  being  in  Ohio  county,  Kentucky,  on 
Green  river,  just  below  Hogs  Falls,  and 
known  as  the  '  Daniel  Tichenor  Land,' 
on  which  he  died.  The  land  is  sup- 
posed to  contain  150  acres."  Tichenor 
r.  Wood,  70  S.  W.  Rep.  837,  24  Ky.  L. 
Rep.  1 109. 

733.  9.  Ploading  and  Proof  —  Tari- 
anoo.  —  For  averments  held  not  to  be 
supported  by  the  evidence  see  Wagley 
r.  Western  Union  Land  Co.,  (Tex.  Civ. 
App.  1903)  73  S.  W.  Rep.  1065. 

795.  S.  Mulky  V.  Karsell,  31  Ind. 
App.  595. 

8.  Scott  V.  EdRar.  (Ind.  App.  1901) 
60  N.  E.  Rep.  468. 

7M.  1.  See  Mulky  v.  Karsell,  31 
Ind.  App.  595. 

739.  4.  Wbaro  Xlnon  Aro  Intoroitod 
Dafondanti,  the  court  will,  in  obedience 
to  the  rule  entitling  them  to  special 
protection  in  a  court  of  equity,  enter- 
tain the  defense  of  waiver  of  lien  on 
their  behalf  without  its  bein^  specially 
pleaded.    Lucas  v.  Wade.  4.1  Fla.  419. 

733.  1.  A  Set-off  Xnst  Be  Pleadod 
and  exist  in  favor  of  the  defendant  in 
the  same  right  in  which  he  is  sued. 
Lucas  V.  Wade,  43  Fla.  419. 

735,  1.  Simmons  r.  Redmond, 
(Tenn.  Ch.  1901)  62  S.  W.  Rep.  366. 

8.  Jackson  v.  Welsh  Land  Assoc,  51 
W.  Va.  482. 

736.  5.  Aetnal  Defect  or  Bolt  Pending 
—  The  purchaser  must  clearly  show 
actual  defect  of  title,  or  a  suit  pending 
or    threatened    involving    it,    and    the 


ground  on  which  the  cloud  rests.  Ben- 
nett V,  Pierce,  50  W.  Va.  604;  Jackson 
V.  Welsh  Land  Assoc,  51  W.  Va.  482. 

A  Toadoo  la  Vndiftvbod  Powawion 
cannot  defend  on  the  ground  of  want  of 
title  in  the  vendor.  Young  v.  Figg. 
(Neb.  1904)  100  N.  W.  Rep.  311.  But 
see  Little  v.  Bishop,  61  S.  W.  Rep.  464. 
32  Ky.  L.  Rep.  1747,  holding  that  in  a 
suit  by  a  nonreaident  or  insolvent  ven- 
dor the  vendee  may  rely  upon  m  breach 
of  the  covenant  of  general  warranty  in 
his  title,  even  though  there  baa  been 
no  eviction. 

A  DoftaM  that  a  Tldrd  Ponon  la  tm 
rwiooitOB  of  part  of  the  land  sold  to 
the  vendee  is  not  sufficient  without  the 
further  allegation  that  such  third  per- 
son was  in  the  actual  adverse  possession 
of  the  land  when  the  deed  was  executed 
to  the  vendee  or  that  he  has  been  ad- 
judged to  have  the  paramount  title. 
Jett  V.  Farmers*  Bank,  76  S.  W.  Rep. 
385,  25  Ky.  L.  Rep.  817. 

741.     S.   Grove    v,    Dineen,    (Neb. 

1903)  96  N.  W.  Rep.  253;  Flanagan  v. 
Great  Cent.  I.and  Co.,  (Oregon  1904) 
77  Pac.  Rep.  485. 

6.  McBrayer  v.  Hanks,  72  S.  W.  Rep. 
2.  24  Ky.  L.  Rep.  1699:  Flanagan  9. 
Great  Cent.  Land  To.,  (Oregon  1904) 
77  Pac.  Rep.  485. 

749.  %.  Diserotion  of  Ooort.  —  Flan- 
agan V,  Great  Cent.  Land  Co.,  (Oregon 

1904)  77  Pac.  Rep.  485. 

743*  4.  Johnson  9.  McKinnon,  (Fla. 
'903)  34  So.  Rep.  272. 

744.  7.  Wollenbeig  v.  Roae,  4> 
Oregon  314. 
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745.  (2)  Description  of  Land,  —  See  note  i. 

746.  (3)  Limiting  Time  for  Payment,  —  See  note  4. 

753.  yn.  PuBCHASEB's  ACTIOK  FOB  Dakaoes  —  3.  Joinder  of 
Counts  and  Causes  of  Action.  —  See  note  i. 

756.  4.  Declaration  or  Complaint  —  c.   Demand  for  Con- 

VEYANCE  —  Saffieieney  of  Ezoqm. —  See  note  2. 

757.  c.  Perform ANX'E  by  Purchaser.  —  See  notes  i,  2. 

ATorment  of  Porformaaee  It  ]Uter(ftl.  —  See  note  8. 
758.     Wbore  Payment  of  PurdhaM  Xoney  Is  Hot  Coniitlsn  Prooodeat.  — 
See  note  I. 

/.  Damages.  —  See  note  5. 
759.    5.  Plea  or  Answer  —  a.  In  General.  —  See  note  i. 

763.  VIII.   PUBGHASEB'S  ACTION   TO  BEOOYEB  BACK  PUBOHASE 

Monet  —  3.  Declaration  or  Complaint  —  c.    Essential  Allega- 
tions —  (i)  Performance  by  Purchaser.  —  See  note  3* 

764.  Where  Title  li  Defeotive.  —  See  note  2. 

766.    8.  Province  of  Court  and  Jury.  —  See  note  3. 

770.  IX.  Enjoining  Colleotion  of  Pxtbchasb  Monet  —  2. 
.  Bill  or  Complaint  —  ^.  Prayer  for  Rescission  of  Contract. 

—  See  note  4. 

771.  X.  Ptjbchaseb's  Suit  fob  Deficienct  —  3,  Bill  or  Com- 
plaint —  c.  Mutual  Mistake  or  Fraud.  —  See  note  5. 

74d.    1.  Talbot  v.  Roe,  171  Mo.  421,  Damaffoi  Limited  to  Those  Pleaded.  — 

holding   that   a   judgment   that   a   yen*  The  defendant  may  limit  the  proof  of 

dor's    lien    be    enforced    upon    "  said  damages  to  those  pleaded.    Middleworth 

land  "  is  good  as  against  collateral  at-  v.  Lowery,  89  N.  Y.  App.  Div.  418. 

tack,  where   the   land   is  correctly  de-  750*    1.  An  Offer  to  Beeoind  tlie  Sale 

scribed  in  the  petition.  and  refund  to  the  defendant  the  money 

746.    4.  Inioffieient   Time.  — A  de-  he  has  paid  is  not  a  good  defense  to  a 

cree  requiring  the  payment  of  the  full  vendee's  action  for  damages.     Samson 

stipulated  consideration  at  a  date  when  v,  Beale,  27  Wash.  557. 

part  of  it  has  not  yet  become  due  is  763.    3.   Leach  v,  Rowley,  138  Cal. 

bad.    Flanagan  v.  Great  Cent.  Land  Co.,  709;  Keefe  v,  Fairiield,  184  Mass.  334; 

(Oregon  1904)  77  Pac.  Rep.  485.  Arnett  v.  Smith,  11  N.  Dak.  55. 

753.    1.  Breadh  of  Covenant  and  Falia  7d4.    8.   Burk    v,     Schreiber,     183 

Bepreeentationi.  —  An  action  for  dam-  Mass.  35. 

ages    for    breach    of    the    covenant    of  766.     8.  Exittenoe  and  Bi^aking  of 

seizin   itiay   be  joined   with   an   action  Contraot.  —  The  question  whether  a  con- 

for   damages   for   false  representations,  tract  of  sale  was  ever  made,  and  if  so. 

Koepke  v.  Winterfield,  116  Wis.  44.  whether  it  was  broken,  is  for  the  jury. 

756.  2.  Daly  v.  Bruen,  88  N.  Y.  Alexander  v.  Von  Koehring,  (Tex.  Civ. 
App.  Div.  26Z'  App.  1903)   77  S.  W.  Rep.  629. 

757.  1.  Chase  v.  Cameron,  133  Cal.  770,  4.  (^hilds  v.  Lockett,  107  La. 
231  ;  Newberry  v.  Ruffin,  102  Va.  73.  270. 

2.  Newberry  v.  Ruffin,  102  Va.  73.  771.     6.    Eaton   v.   Tod,   (Tex.   Civ. 

8.   Harper  v.  Johnson,  129  Ala.  296;  App.  1902)  68  S.  W.  Rep.  546,  holding 

Burns  v.  Freling.  98  Mo.   App.   267.  that  where  the  petition  contains  no  al- 

75§.     1.    Maxon  v.  Gates,  112  Wis.  legation   of  mistake,   no   relief  can  be 

196.  given    upon    that    ground.      See    also 

5.  Snffident  Allegation.  —  A  bill  of  Barnes  v.  Lightfoot,  26  Tex.  Civ.  App. 
particulars  stating  that  the  damages  113*  holding  that  a  party  cannot  recover 
claimed  were  for  "  loss  of  bargain  "  has  from  his  warrantor  for  a  deficit  in 
been  deemed  sufficiently  definite.  Good-  quantity  on  a  naked  allegation  of  war- 
man  V,  Wolf,  95  N.  Y.  App.  Div.  522.  ranty  of  title.                                         .    ; 
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777.  U  LooAL  AVD  Tkahsitost  A0TIOH8  — 1.  statement  of 
Commoa-lftw  Priaoiples  —  b.  Local  Actions  —  ninstrmtfoiii  —  sighu 

and  Ii^vriM  BalaliBf  to  Boal  Proptrty.  —  See  note  2. 

779.  A«ii«M  oC  BapitTin. —  See  note  2. 

780.  I^Jvj  by  Aels  ia  On«  Oouity  to  Land  ia  Another.  —  See  note  3. 

781.    r.  Transitory  Actions  —  zuvstntieiii. —  See  note  2. 

78S.    See  note  i. 

784.    See  note  i. 

Friaotplo  of  Trftiiiitofy  Aetlont.  —  See  note  2. 

791.  nL  Vmi  iH  AcTiom  at  Law  — 8.  State  Praetioe  — 
*.  Statutory  Provisions  as  to  Venue  — (i)  General  Classi- 
fication as  to  Facts  Fixing  Venue  —  (b)  Vonno  m  Dopondont  mpon  PImo 
Whoro  OooM  of  AetioB  Aroio.  —  See  notes  I,  4. 

793.     See  notes  2,  3. 

777.    8.   Koorie  v,  Wichmann,  (N.  Suit  Againit  United  SUtOi  Monhal  and 

J.  1903)  56  Atl.  Rep.  148.  Hie  OAoial  Snretiee  for   Hie  Wrenffol 

Bait  to  Foreoloee  Mortgege  le  Looal.  —  Bcisnre  and  Bale.  —  An    action    against 

Mack  V,  Austin,  67  Kan.  36.  the  sureties  alone  for  a  trespass  of  the 

779.    8.   Byers  v.  Ferguson,  41  Ore*  sheriff  must  be  brought  in  the  county 

gon   77,     See  also  Woodard  v.   Sauls,  of  their  residence.     Lasater  v.  Waits, 

134  N.  Car.  274;  Brown  v.  Cogdell,  136  95  Tex,  553,  reversing  (Tex.  Civ.  App, 

N.  Car.  z^'  1902)  67  S.  W.  Rep.  518. 

790.    S.  White  v.  Rio  Grande  West-  791.     !•   Hoggan  v.  Cahoon,  26  Utah 

em    R.    Co.,    25    Utah    346,    citing    22  444. 

Encyc.  op  Pl.  and  Pr.  780.  4.   Szeeptione.  —    Laws  N.  Y.  1896, 

78 !•    8.   Chicago  City  R.  Co.  v.  Mc-  c.   376,  S    29,  provides  that  an   action 

Meen,  102  111.  App.  318;  Atchison,  etc.,  to   recover  the  penalty  for  the  use  of 

R.  Co.  V.  Keller,  (Tex.  Civ.  App.  1903)  milk   cans   in  violation  of   the  statute 

76  S.  W.  Rep.  80  X.  may  be  brought  in  the  county  where  the 

798.    1.  Aetioa  for  Speelfle  Perform-  owner,  dealer,  or  shipper  resides.    Bell 

aaee   ^  Gontraet   to   Convey    Land.  —  v.  Niewahner,  54  N.  Y.  App.  Div.  530; 

Epperly    v.    Ferguson,    118    Iowa    47;  Warner  v.  Palmer,  66  N.  Y.  App.  Div. 

Close  r.  Wheaton,  65  Kan.  830.  127. 

794.    1.  An  AeUon  to  Yaoate  a  Jodg-  7M.    8.   Ellis  v.  Baker,  62  N.  Y. 

ment   to  vacate  and  set  aside  a  tran-  App.   Div.  542;    Murphy  v.  Callan,  69 

script  and  the  docketing  thereof  in  a  N.  Y.  App.  Div.  413.    But  see  Hankins 

county  other  than  the  one  in  which  the  v.  Han  ford,  61  N.  Y.  App.  Div.  341. 

judgment  was  obtained,  and  also  to  set  8.  Aotion  Againet  Sheriff  Ibr  Veilnie  ti 

aside  and  vacate  a  levy  upon  real  estate  Betnm  Sxeention.  —  In    Kentucky    an 

in  such  other  county,  is  transitory  and  action  against  a  sheriff  for  failure  to 

may  be  brought  in  the  county  in  which  return  an  execution  within  the  proper 

the  defendant  resides.    State  v.  District  time   must   be   brought   in    the   county 

Ct.,  85  Minn.  283.  whence  the   execution   issued  and  not 

8.  Fields  v.  Daisy  (jold  Min.  Co.,  26  in  the  county  where  the  sheriff  resides 

Utah   373,   quoting   22   Am.   and   Eng.  or  executes  his  bond.     Adams  v.  Sim- 

Encyc.  of  Law  [Encyc.  of  Pl.  akd  Pr.1  mons,  65   S.  W.  Rep.   15a,  23  Ky.  L- 

784.  Rep.  1389. 
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703,     (e)  Yenut  at  Dependent  npen  ttlu  ef  Bnlgeet-iiiAtter 
—  See  notes  i,  2. 

nioitratiens.  —  See  note  3. 
794,     See  note  i. 
79tS.     See  note  5. 

796,  See  note  2. 

797.  (d)  Yenne  as  Dependent  upon  Beiidenoe  of  Pnrtiee  — 
finidnnt't  Residenee.  —  See  note  2. 


In  General. 


Coonty  of  Bo- 


T93.  1.  A  Snmmary  Proeeeding 
Agninit  an  Attorney  to  recover  money 
which  he  has  collected  is  properly 
brought  in  the  county  having  jurisdic- 
tion of  the  action  in  connection  with 
which  the  attorney  was  acting  when  he 
received  the  money.  Union  Bldg.,  etc., 
Assoc.  V,  Soderquist,   115    Iowa  695. 

8.   Miller  v.  Kern  County   I^nd  Co., 


An  action  by  a  creditor  to  set  aside  a 
fraudulent  conveyance  of  his  debtor's 
property  may  be  maintained  in  any 
jurisdiction  where  the  guilty  parties 
may  be  found.  Fuller  v.  Horner,  (Kan. 
1904)  77  Pac.  Rep.  88. 

Action  to  Qniet  Title  to  Land.  —  See 
Shouse  V.  Taylor,  115  Ky.  22, 

Actions  to  Enforoe  Contract  for  Sale  of 


(Cal.  1 90 1)  65  Pac.  Rep.  313;  Kommer     Land.  —  See  Epperly  v.  Ferguson,    118 


V.  Harrington,  83  Minn.  1 14. 

8.  Miller  v,  Kern  County  Land  Co., 
134  Cal.  586;  Booker  v,  Aitken,  140 
Cal.  471;  McFarland  v.  Martin,  144 
Cal.  771. 

Beal  Property  Bitnated  in  Different  Conn- 
tlea«—  An  action  to  recover  real  prop- 
erty may  be  brought  in  any  county  in 
which  part  of  the  land  is  situated.  Kim- 
ball V,  Tripp,  136  Cal.  631. 

To  AToid  a  Sale  for  Lesion,  in  Louisiana, 
it  is  permissible  to  sue  in  the  court  of 
the  situs  of  the  property,  because  the 
action  is  one  in  revendi cation  of  real 
property.  Smart  v,  Bibbins,  109  La. 
986. 

794.  1.  Koorie  v.  Wichmann,  (N. 
J-  1903)  56  Atl.  Rep.  148. 

795»  5.  Fields  v.  Daisy  Gold  Min. 
Co.,  26  Utah  373 ;  Sherman  v.  Droubay, 
27  Utah  47. 

706.  8.  See  Kress  v.  Porter,  132 
Ala.  577;  Pool  V.  Simmons,  134  Cal. 
621 ;  Murphy  v.  Superior  Ct.,  138  Cal. 
69 ;  Santa  Rosa  v.  Fountain  Water  Co., 
138  Cal.  579;  Hunt  v.  Dean,  91  Minn. 
96;  Helena  v.  Rogan,  26  Mont.  452; 
State  V.  District  Ct.,  29  Mont.  153;  Hall 
V.  Oilman,  77  N.  Y.  App.  Div.  464. 

Matters  Considered  |n  Determining 
Venae  of  Beal  Aetion. —  See  Miller  v, 
Kern  County  Land  Co.,  140  Cal.  132, 
holding  that  the  answer  cannot  operate 


Iowa  47;  Donaldson  v.  Smith,  122  Iowa 
388;  Bradford  v.  Smith,  123  Iowa  41; 
Turner  v.  Walker,  70  N.  Y.  App.  Div. 
306. 

In  Oklahoma  an  action  affecting  an 
interest  in  real  estate,  where  the  real 
estate  is  situated  in  one  county  and  the 
defendant  resides  in  a  different  county, 
must  be  instituted  in  the  county  where 
the  defendant  resides.  Burke  v,  Mal- 
aby,  (Okla.  1904)  78  Pac.  Rep.  105. 

The  Bnle  of  the  Text  applies  only  to 
cases  in  which  title  to  land  is  the  sub- 
ject of  the  controversy,  and  in  which 
the  judgment  will  operate  directly  upon 
the  title,  and  not  to  those  cases  where 
the  title  to  land  may  be  merely  a  sub- 
ject of  collateral  inquiry,  or  in  which 
the  judgment  will  affect  the  title  only 
incidentally  or  collaterally.  State  v, 
Dearing,  180  Mo.  53.  Nor  does  it  apply 
to  an  action  to  recover  damages  for  the 
breach  of  a  contract,  although  the  con- 
tract related  to  real  property.  Maier 
V.  Rebstock,  68  N.  Y.  App.  Div.  481. 

797.  2.  Actions  Commenoed  by  At- 
tachment. —  See  Hancock  v.  Gibson, 
(Ark.  1904)  79  S.  W.  Rep.  1061 ;  Rey- 
nolds V,  Williamson,  68  Kan.  239 ;  De- 
ments V.  Utley,  91  Minn.  352;  Hen- 
nessey First  Nat.  Bank  v.  Hesser, 
(Okla.  1904)  77  Pac.  Rep.  36. 

Change  of  Besidenoe  with  Formal  Deela- 


to  change  the  character  of  the  plaintiff's    ration  of  Intention.  —  Vallee   v.    Huns 
action,    and    disapproving    Staacke    v.     berry,  io8  La.  136. 


Belle,  1 25  Cal.  309,  cited  in  the  origi- 
nal   note.      Compare    Miller    v.    Kem 
County  Land  Co.,  (Cal.  1902)  70  Pac. 
Rep.  183. 
Action  to  Bet  Aside  Frandnlent  Deed.  — 


Conntj  of  Defendant's  Residenee,  or  in 
Whioh  Ii^nry  Done.  — The  Kentucky 
statute  does  not  apply  to  an  action 
against  a  physician  for  negligence  or 
want    of    skill    in    the    treatment    of 
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798,     See  note  i. 

790,     Whert  Thtre  Art  Two  or  Koro  BofendaDts.  —  See  note  I. 

Coanty  in  Whieh  Ono  Dofondvit  Sosidoi  or  Hay  Bo  Bommonod.  — 
See  note  2. 

800.     Whoro  Voithor  Portj  Boiidoi  in  8U(o.  —  See  note  2. 

809,  (2)  Provisions  as  to  Venue  in  Particular  Actions  — 
(a)  Aetiono  By  and  Against  Goiporationi  —  Ifb,  Stafutes  Expressly  Fixing 
Venue  in  Actions  Against  Corporations  —  Wlioro  Prindpal  Ofieo  or  Flaco  of 
Bniinoit  Is  Sitnatod.  —  See  note  3. 

patients.       Such     an    action    may    be     ration's  charter  can  be  adjudged  oniy 
brought  in  any  county  in  which  the  de-     at  the  domicil  of  the  corporation.   State 


fendant  resides  or  may  be  summoned. 
Wood  r.  Downing,  no  Ky.  656. 

Vndor  the  Maryland  SUtnu  providing 
that  "  any  person  who  resides  in  one 
county  but  carries  on  any  regular  busi- 
ness or  habitually  engages  in  any  avo- 
cation or  employment  in  another  county, 


V.  Mississippi  Cotton  Oil  Co.,  79  Miss. 
203. 

9,  Quint  V.  Dimond,  135  Cal.  572; 
Wood  t/.  Downing,  no  Ky.  656;  Hen- 
nessey First  Nat.  Bank  v.  Uesser, 
(Okla.  1904)  ^^  Pac.  Rep.  36. 

Xsudng  of  **Bofondant"  as  TTsod  in 


may    be    sued    in    either   county,"   one  Statntos.  —  Hancock   v.    Gibson,    (Ark. 

holding  the  office  of  president  of  a  com-  1904)    79   S.  W.   Rep.   1061 ;   Meeks  v. 

mercial  corporation  without  salary  may  Roan,  117  Ga.  865. 

be  sued  in  the  county  of  the  residence  Whan  Bo  Bosovary  Can  Ba  Had  Agalut 

of  the  corporation.    Cromwell  v.  Willis,  the  Batident  Bofondant  the  courts  of  the 

1 96   Md.  260.     See  also,  as  to  what  is  county  of  his  residence  have  no  juris- 


carrying  on  business  within  the  contem- 
plation of  the  statute,  State  v.  Shipley, 
98  Md.  657,  664. 

798.    1.  By  Bar.  Btat.  Tox.,  art.  IIM. 
—  Lindsey  v.  State,  27  Tex.  Civ.  App. 

540. 

"Domicil"     Equivalent     to     "  Rest- 


diction  over  nonresident  defendants^ 
Ross  V.  Battle,  117  Ga.  877. 

SCO*  2.  See  Sleight  v.  Swanson, 
127  Mich.  436;  Burke  v.  Frenkel,  97  N. 
Y.  App.  Div.  19;  Coulter  v.  Blatchley, 
SI  W.  Va.  163. 

§M,    3.   Waycross  Air-Line  R.  Co. 


dence,"  —  See  Pearson  v.  West,  97  Tex.     v.  Oflferman,  etc.,  R.  Co.,  114  Ga.  727; 


238. 

Action  Against  Bondsmen  of  Sheriff, 
—  See  Lasater  v.  Waits,  95  Tex.  553, 
reversing  (Tex.  Civ.  App.  1902)  67  S. 
W.   Rep.   518. 

T99.  1.  See  Williams  v.  Lancaster, 
113   Ga.    1020;   Waycross   Air-Line   R.     made   in    the   state,   but   the   company 


McCall  V.  Central  of  Georgia  R.  Co., 
120  Ga.  602 ;  Boyd  v.  Blue  Ridge  R.  Co^ 
6s  S.  Car.  326. 

Georgia  Statnte.  —  £tna  Ins.  Co.  v. 
Brigham,   120   Ga.   92s. 

Where  a  contract  of  insurance  was 


Co.  V.  Oflferman,  etc.,  R.  Co.,   114  Ga. 
727;    Heard  v.  Tappan,   116   Ga.  930; 


maintains  no  agency  there,  the  suit  may 
be   brought   in   any   county   where  the 


Pyron  v.  Ruohs,  120  Ga.  1060;  Penney     company    may    be    found.      Equity    L. 

V.  Bryant,  (Neb.  1903)  96  N.  W.  Rep.     Assoc,  v.  Gammon,  119  Ga.  271. 

1033.  A  suit  against  a  railroad  company  for 

injuries  sustained  in  a  foreign  state 
must  be  brought  in  the  county  where 


Bofendants  Batiding  in  BiiliNrtnt  Conn* 
ties. —  King  v.  Parks,  26  Tex.  Civ.  App. 
95 ;  Cardwell  v.  Masterson,  27  Tex.  Civ.     the  principal  office  of  the  company  is 


App.    591 ;    Ney    v.    Ladd,    (Tex.    Civ. 
Apr.  1902)  68  S.  W.  Rep.  1014. 

Action  Against  Joint  Tortfeasors.  — 
Townsend  v.  Brinson,  X17  Ga.  37s; 
Wall  V.  Mercer,  119  Ga.  346;  Cox  v. 
Strickland,  120  Ga.  T04. 


located  by  its  charter.  Atlanta,  etc^ 
R.  Co.  r.  Wilson,  116  Ga.  189. 

Kebraska  Statnta.  —  See  Western 
Travelers'  Ace.  Assoc,  r.  Taylor,  6a 
Neb.  783. 

In  Penniylvania  the  common-law  mle 


An  Action  to  Forfeit  the  Charters  of  that  no  suit  is  authorized  against  a  cor- 

Several    Corporations    domiciled  in  dif«  poration  except  in  a  county  where  the 

fcrc'it    counties   cannot   be   brought   in  corporate   property   is  in   whole   or  in 

the   county   of   the   domicil   of   one   of  part   situated,  or  where   it  transacts  a 

thetn,  since  the  forfeiture  of  a  cbrpo-  substantial  part  of  its  business,  is  not 
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803«    See  note  i. 

Whnre  Corporation  Szoreises  Corporate  Fnnotioni.  —  See  notes  2,  3. 
804*     Antions  in  County  in  Whloli  Bailroad  Operates. —  See  note  I. 

Where  Caoie  of  Action  Aecmed.  —  See  notes  3,  4. 
80t(»     Tenne  Fixed  by  Place  of  Contract  or  Where  Obligation  or  Liability 
Aroee.  —  See  note  I . 
806.     See  note  2. 

(b)  Actioni  on  Contracts  —  Xn  OeneraL  —  See  note  4. 


abrogated  by  Act  Pa.  July  9,  1901,  P.  L. 
614.  Park  V,  Oil  City  Boiler  Works, 
ao4  Pa.  St  453- 

84^*     1.   Sievers  v.  Dalles,  etc.,  Nav. 
Co.,  24  Wash.  302. 


Trinity  Valley  Trust  Co.  v,  Stockwell, 
(Tex.  Civ.  App.   1904)   81   S.  W.   Rep. 

793. 

4.  Action  Where  Cause   Originates   if 
Company  Has  Agent  There  —  If  Vot,  in 


S.  Jensen  r.  Philadelphia,  etc.,  St.  R.    County  of  Besidenoe. —  Southern  R.  Co. 


Co.,  201  Pa.  St.  603. 


r.  Brock,  115  Ga.  721;  Georgia  South- 


8.  Gulf,  etc.,  R.  Co.  v.  Texas,  etc.,     ern,  etc.,   R,   Co.  v,   Pearson,    120  Ga. 


R.  Co.,  (Tex.  Civ,  App,  1901)  64  S.  W. 
Rep.  692;  Sharp  v,  Damon  Mound  Oil 
Co.,  31  Tex.  Civ.  App.  562. 

Aji  to  Actions  Against  Foreiffn  Corpora- 
tions see  Hocker  v.  Western  union  Tel. 
Co.,  (Fla.  1903)  34  So.  Rep.  901 ;  Boycr 
V.  Northern  Pac.  R.  Co.,  8  Idaho  74; 
Empire  Coal,  etc.,  Co.  v,  Hull  Coal,  etc., 
Co.,  51  W.  Va.  474. 

M4.  1.  Poland  v.  United  Traction 
Co.,  88  N.  Y.  App.  Div.  281,  affirmed 


284.  See  also  Mitchell  v.  Southern  R. 
Co.,  118  Ga.  845;  Hazlehurst  v.  Sea- 
board Air-Line  R.  Co.,  118  Ga.  858; 
Coakley  v.  Southern  R.  Co.,  120  Ga. 
960. 

Insurance  Company.  —  In  Pennsyl- 
vania an  action  against  an  insurance 
company  on  a  fire  policy  may  be 
brought  in  any  county  where  legal  ser- 
vice can  be  secured,  whether  the  prop- 
erty insured  is  situated  in  that  county 


177  N.  Y.   557;   Loraine  v.  Pittsburg,     or  not.     Southern  BIdg.,  etc.,  Assoc,  v. 


etc.,  R.  Co.,  205  Pa.  St.  132;  Texas, 
etc.,  R,  Co.  V,  Middleton,  27  Tex.  Civ. 
App.  481 ;  Texas,  etc.,  R.  Co.  v.  Lynch, 
(Tex.  1903)  75  S.  W.  Rep.  486;  Atchi- 
son, etc.,  R.  Co.  V.  Keller,  (Tex.  Civ. 


Pennsylvania  F.  Ins.  Co.,  23  Pa.  Super. 
Ct.  88. 

805,  1.  Southern  R.  Co.  v.  Brock, 
115  Ga.  721;  Ft.  Jefferson  Imp.  Co.  v. 
Green,  ri2  Ky.  85.    See  also  Tingley  v. 


App.  1903)  76  S.  W.  Rep.  801;  Texas,     Times-Mirror  Co.,  144  Cal.  205;  Gam- 
ete,  R.   Co.  V.   Murtishaw,   (Tex.   Civ.     eron  v.  Mutual  L.,  etc.,  Co.,  121   Iowa 


App.    1904)    78    S.    W.    Rep.   953;    St. 
Louis,  etc.,  R.  Co.  v.  Smith,  (Tex.  Civ. 


477 ;  Hileman  v.  Day  Bros.  Lumber  Co.. 
Ill   Ky.  557;  Evans  v.  Maysville,  etc., 


App.  1904)  79  S.  W.  Rep.  340;  Atchi-     R.  Co.,  (Ky.  1903)  77  S.  W.  Rep.  708; 


son,  etc.,  R.  Co.  v,  Forbis,  (Tex.  Civ. 
App.  1904)  79  S.  W.  Rep.  1074;  St. 
Louis,  etc.,  R.  Co.  v.  White,  (Tex.  1904) 
80  S.  W.  Rep.  77,  reversing  (Tex.  Civ. 
App.  1903)  76  S.  W.  Rep.  947. 

8.  Le  Croix  v.  Western,  etc.,  R.  Co., 
118  Ga.  98;   Summers  v.  Southern   R. 


Vitolo  V.  Bee  Pub.  Co.,  66  N.  Y.  App. 
Div.  582;  Texas,  etc..  R.  Co.  v.  Lynch, 
(Tex.  1903)  75  S.  W.  Rep.  486. 

Suits  for  Trespass  Out  of  Domicil.— 
See  Culpepper  v,  Arkansas  Southern  R. 
Co.,  no  La.  745. 

§06.    2.  Kentucky  Statute  as  to  Ao- 


Co.,  118  Ga.  174;  Gulf,  etc.,  R.  Co.  v.  tions  Against  Conunon  Carriers.  —  Turner 

Browne,  27  Tex.  Civ.  App.  437;  West-  r.  Louisville,  etc.,  R.  Co.,  no  Ky.  879; 

inghouse   Electric   Mfg.   Co.  v.  Troell,  Eichhom  v,  Louisville,  etc.,  R.  Co.,  112 

30  Tex.  Civ.  App.  200 ;  Commercial  Nat.  Ky.  338 ;  Pittsburg,  etc.,  R.  Co.  v,  Viers, 


Bank  r.  Cuero  First  Nat.  Bank,  (Tex. 
Civ.  App.  1903)  77  S.  W.  Rep.  239.  See 
also  Wood  V.  Rice.  118  Iowa  104. 

Action  for  Traud.  —  Under  Rev.  Stat. 
Tex.  1895,  art.  1194,  subdiv.  7,  an  action 
against  a  corporation  for  a  fraud  may 
he   brought    in    the    county    where   the 


113  Ky.  526. 

4.  Coulter  v.  Clear  Creek  County 
Bank.   18  Colo.  App.  444. 

In  Texas.  —  McKaughan  v.  Kellett- 
Chatham  Mach.  Co.,  (Tex.  Civ.  App. 
1902)  67  S.  W.  Rep.  908;  Darragh  v, 
O'Connor,    (Tex.    Civ.    App.    1902)    69 


fraud    was    committed.      Hunt    County     S.  W.  Rep.  644;  Bell  County  Brick  Co. 
Oil  Co.  V.  Scott,  28  Tex.  Civ.  App.  213 ;     v.  Cox,  (Tex.  Civ.  App.  1903)  76  S.  W. 
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(o)  Aetioaa    Against    CountlM,    CitiM,    or    Towna.  —  See    notes 


(d)  Aetioni  Againit  Ezeenton  and  Administraton.  —  See  note  4. 

809,  (0)  Suits  Foundsd  on  Crims  or  Trospass.  —  See  note  I. 

810.  c.  Laying  Venue  —  (l)  AV^^JJi7>  —  Vnder  Codes  and  Fno- 
tios  Aeu.  —  See  note  4. 

814.  (4)  Objections  for  Omitted  or  Erroneous  Venue  —  (b) 
Baising,  Waiving,  and  Caring  Objsetlons  for  Wrong  Yonno  —  aa.  How  Objectiom 
Takbn  —  Pisa  of  Privilege.  —  See  note  I . 

8 15.  Application  for  Change  of  Venne.  —  See  note  3- 

bb,  Waivsr  op  Objection  —  FWnre  to  Olgect  in  Proper  Tiao  aad 
Manner.  —  See  note  4* 

816.  See  note  i. 


Rep.  607 ;  Callender  v.  Short,  (Tex. 
Civ.  App.  1904)  78  S.  W.  Rep.  366.  See 
also  Wettermark  v.  Burton,  30  Tex. 
Civ.  App.  509 ;  Flynt  v.  Eagle  Pass 
Coal,  etc.,  Co.,  (Tex.  Civ.  App.  1903) 
^^  S.  W.  Rep.  831. 

1^0  Application  to  Breach  of  Parol 
Contract.  —  See  Borden  r.  Le  Tulle 
Mercantile  Co.,  33  Tex.  Civ.  App.  477. 

An  Action  on  a  Note  may  be  brought 
in  the  county  in  which  the  note  is  pay- 
able. Branch  v.  Wilkens,  (Tex.  Civ. 
App.  1 901)  63  S.  W.  Rep.  1083;  Fenn 
V.  Roach,  (Tex.  Civ.  App.  1903)  75  S. 
W.  Rep.  361. 


bond  may  be  brought  in  the  county  of 
the  residence  of  any  of  the  parties. 
Williams  v,  Lancaster,  113  Ga.  1020. 

909*  1.  Brown  v.  Pope,  27  Tex. 
Civ.  App.  225.  See  also  Stewart  v. 
Nichols,  (Tex.  Civ.  App.  1904)  82  S. 
W.  Rep.  339. 

§10.  4.  American  Mfg.  Co.  v.  S. 
Morgan  Smith  Co.,  25  Pa.  Super.  Ct 
176. 

§14.  1.  Gulf,  etc.,  R.  Co.  v.  Rogers, 
(Tex.  Civ.  App.  1903)  82  S.  W.  Rep. 
822. 

Plea  in  Abatement  ~  Veoeisity  to  Vega- 
tive  Statutory  Exceptions.  — Schneider  v. 


808.    8.  A  Proceeding  by  Injnnction    Sellers,  25  Tex.  Civ.  App.  226. 


against  a  county  in  Texas  is  governed 
by  the  special  provisions  as  to  venue 
in  such  proceedings  rather  than  by  the 
general  provisions  regulating  the  venue 
of  suits  against  counties.  Little  v. 
Griffin,  (Tex.  Civ.  App.  1903)  77  S.  W. 
Rep.  635. 

A  Connty  Bringing  a  Snit  may  resort  to 
any  court  having  jurisdiction  of  the 
subject-matter  in  the  county  where  the 
defendant  resides.  Dandurand  v.  Kan- 
kakee County,   196  111.  537- 

8.  An  Action  AiTecting  the  Title  to  Beal 
Property,  in  New  York,  may  be  brought 
in  the  county  where  the  land  is  situated. 
Czamowsky  v.  Rochester,  55  N.  Y.  App. 
Div.  388,  affirmed  165  N.  Y.  649. 

The  Greater  Hew  Tork  Charter,  9  262, 
provides  that  all  actions  wherein  the 
city  of  New  York  is  a  party  defendant 
shall  be  tried  in  the  county  within  the 
city  of  New  York,  in  which  the  cause 
of  action  arose,  or  in  the  county  of  New 
York.  Knowles  v.  New  York,  71  N.  Y. 
App.  Div.  4J0. 

4.  In  Georgia  an  action  against  an 
administrator  and  his  sureties  upon  his 


A  Foreign  Corporation  is  as  much  en- 
titled to  plead  its  privilege  of  being 
sued  in  the  proper  county  as  any  other 
party  defendant.  Atchison,  etc.,  R.  Co. 
V.  Forbis,  (Tex.  Civ.  App.  1904)  79  S 
W.  Rep.  1074. 

815.  8.  State  v.  District  Ct.,  (Mont. 
>904)   75  Pac.  Rep.  1109. 

4.   Herd  r.  Tuohy,  133  Cal.  55. 

816.  1.  Gibbs  V.  Gibbs,  26  Utah 
382  [citing  22  Encyc.  of  Pl.  and  Pb. 
815,  816]  ;  White  v.  Rio  Grande  Western 
R.  Co.,  25  Utah  346  [wherein  Hart,  J., 
concurring,  quoted  22  Encyc.  of  Pl. 
AND  Pr.  8ts,  816]  ;  Herd  v.  Tuohy,  133 
Cal.  55 ;  McGorray  v.  Superior  Ct.,  141 
Cal.  266;  Coleman  v.  Stalnacke,  15  S. 
Dak.  242:  Southern  Rock  Island  Plow 
Co.  V.  Pitluk,  26  Tex.  Civ.  App.  .327; 
Galveston,  etc.,  R.  Co.  v.  Baumgarten, 
31  Tex.  Civ.  App.  253;  Fields  v.  Daisy 
Gold  Min.  Co.,  26  Utah  373;  Empire 
Coal,  etc.,  Co.  v.  Hull  Coal,  etc.,  Co., 
5 1  W.  Va.  474 ;  Snyder  v.  Philadelphia 
Co.,  54  W.  Va.  149;  Von  Voight  v. 
Michigan  Cent.  R.  Co.,  130  Fed.  Rep. 
398. 
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817.  View  that  Objtetion  lUy  Hot  Be  Waired.    -  See  note  I. 

818.  Waiver  by  Pleading  to  Merits.  —  See  note  2. 

891.    IV.  Vehue  IE  C&ixiNAL  Proceedings  —3.  State  Practioe 
— n.  Place  of  Trim,  —  (i)  Common-law  Rule.  —  See  note  4. 
839.     See  note  i. 

Crimes  Committed  in  Another  State.  —  See  note  2. 
893.     (2)   Under  Codes  and  Statutes  —  (b)  Where  (Mfonse  Committed 
in  One  Jarisdiotion.  —  See  note  1. 

834.     (c)  Where  Oflbnse  Committed  Partly  in  Two  Counties.  —  See  note  5. 
83ti.     Sneh  Provisions  Constitntional.  —  See  note  I. 
(d)  Proseontion  of  Aooessories  —  See  note  2. 

897.    c.  Pleading  and  Proof  —  as  General  Bnie.  —  See  note  i. 

Proof  Mnst  Appear  firom  Beoord  on  Appeal.  —  See  note  2. 

V.  Vehue  ik  Equitable  Pboceedihgs  —  2.  Venue  Con- 


890. 

trolled  by  Domicil  of 
I,  2. 


or  Situs  of  Subject-matter.  —  See  notes 


817.  1.  In  Utah.  —  The  case  stated 
in  the  original  note  is  apparently  over- 
ruled. See  Gibbs  v.  Gibbs,  26  Utah  382, 
and  other  cases  cited  in  the  note  imme- 
diately preceding  this. 

818.  2.  Cheney  v.  Crandell,  28 
Colo.  383 ;  Mulligan  v.  New  York,  etc., 
R.  Co.,  (N.  Y.  City  Ct.  Tr.  T.)  89  N.  Y. 
Supp.  288;  Cone  v.  Cone,  61  S.  Car. 
512;  Baker  v,  Irvine.  62  S.  Car.  293; 
Von  Voight  v.  Michigan  Cent.  R.  Co., 
130  Fed.  Rep.  398. 

When  Answer  to  Merits  Vot  Waiver.  — 
Pleading  to  the  merits  after  a  plea  to 
the  jurisdiction  is  overruled  is  not  a 
waiver  of  that  plea,  where  the  several 
pleadings  all  contain  the  words  "  not 
waiving  their  plea  to  the  jurisdiction  of 
the  court,  but  saving  same."  Emmons 
V,  Lexington,  etc.,  Min.  Co.,  112  Ky.  91. 

When  General  Appearance  Vot  Waiver. 
—  The  defendant,  having  appeared  in 
propria  persona  and  pleaded  to  the  juris- 
diction, is  not  to  be  held  to  have  waived 
bis  objection  to  that  jurisdiction  by  the 
fact  that  his  counsel  subsequently  en- 
tered a  general  appearance  for  him,  and 
took  no  action  looking  to  a  defense  on 
the  merits,  but  merely  upheld  and  in- 
sisted on  the  plea  already  filed  by  his 
client.     State  v.   Shipley,  98   Md.  657, 

664. 

831  •  4.  Anderson  v.  Com.,  100  Va. 
860. 


833.  1.   See  King  v.  Stete,  83  Miss. 

375. 
Abandonment  of  Wife  and  Children.  — 

See  State  v.  Peabody,  25  R.  I.  544. 

834.  5.  American  Strawboard  Co. 
V.  State,  70  Ohio  St.  140  (corrupting 
watercourse).  See  also  State  v.  Glucose 
Sugar  Refining  Co.,  117  Iowa  524. 

In  Xentncky.  —  Where  one  court  has 
assumed  jurisdiction  it  becomes  exclu- 
sive. Com.  V,  Jones,  (Ky.  1904)  82  S. 
W.  Rep.  643. 

835*  1.  Com.  V.  Jones,  (Ky.  1904) 
82  S.  W.  Rep.  643 ;  American  Straw- 
board  Co.  V.  State,  70  Ohio  St  140. 

2.  See  Pearce  v.  Territory,  xi  Okla. 
438 ;  State  v.  Ellison,  49  W.  Va.  70. 

837«  1.  Barnes  v.  State,  134  Ala. 
36 ;  McKinnie  v.  State,  44  Fla.  143 ; 
Smith  V.  State,  118  Ga.  83;  Territory 
r.  Padilla,  (N.  Mex.  1903)  71  Pac  Rep. 
1084;  Anderson  v.  Com.,  100  Va.  860. 

Positive  Proof  Vot  Beqnired. — The 
venue  of  an  offense  must  be  proved  as 
charged  in  the  indictment,  but  direct 
and  positive  proof  is  not  required.  Fil- 
son  V,  Territory,   11  Okla.  351. 

8.  Under  the  Texas  Statutes,  where 
there  is  no  issue  made  in  the  lower 
court  as  to  proof  of  venue,  the  pre- 
sumption is  that  the  venue  was  proven. 
Washington  v.  State,  (Tex.  Crim.  1903) 
77  S.  W.  Rep.  810. 

839.    1.  A  Bnit  to  Reaeh  Tnnds  Vrand« 


833.     1.    Green    v.    State,    114    Ga.    nlently  Conveyed  may     be     commenced 


918;  Morton  v.  State,  118  Ga.  306; 
Rose  t/.  State,  (Tex.  Crim.  1901)  65  S. 
W.  Rep.  911. 

8.   State   V.   Buchanan,    130    N.    Car. 
660. 


where  the  debtor  resides.  Plattsmouth 
First  Nat.  Bank  v.  Gibson,  (Neb.  1903) 
94  N.  W.  Rep.  965. 

8.    Booth  V,  Bradford,  114  Iowa  s6j; 
Lawrence  v.  Hathaway,  128  Mich.  119. 
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8S0«    See  note  2. 

3.  Billt  to  Sigoiii  ProoMdingt  at  Law.  —  See  note  3. 


9M.  S.  Vizard  v.  Moody,  115  Ga. 
491;  Townsend  v,  Brinson,  X17  Ga. 
375;  Ellis  V.  Farmer,  119  Ga.  238. 

Where  Thve  Are  Serand  OelBiiduiti. — 
See  Williams  Co.  v,  Bunn,  114  Ga.  707. 

Joint  Wrongdoers  who  reside  in  dif« 
ferent  counties,  who  are  insolvent  and 
threaten  to  commit  trespasses,  may  be 
enjoined  from  the  commission  of  such 
wrongs  in  one  petition  brought  in  the 
county  of  the  residence  of  any  one  of 
them.    Wall  v.  Mercer,  119  Ga.  346. 

XqiiitAble  Prooeedingt  Against  Cerporft- 
tieiis.  —  In  Georgia  a  domestic  corpora- 
tiop  is  not  subject  to  a  suit  for  equita- 
ble relief  by  injunction  in  a  county  other 
than  that  fixed  by  its  charter  as  the 
county  of  its  principal  office,  and  this 


is  tme  althon^  the  suit  embraces  also 
a  claim  for  past  damages.  Etovah 
Milling  Co.  %\  Crenshaw,  116  Ga.  406. 

S.  Iowa  SUtnte.  —  Where  a  transcript 
of  the  judgment  of  a  justice's  court  is 
filed  in  the  office  of  the  clerk  of  the 
District  Court  of  the  county  where  the 
judgment  was  rendered,  an  action  to 
enjoin  the  proceedings  thereunder  on 
the  ground  that  the  justice's  judgment 
is  void,  must  be  brought  in  the  Dis- 
trict Court  in  which  the  transcript  of 
the  justice's  judgment  was  filed.  Bmnk 
V.  Moulton  Bank,  121   Iowa  14. 

Booh  a  Statute  Does  Mot  Ap^y  when 
the  relief  sought  by  injunction  is  merely 
ancillary  to  the  main  object  of  the  suit. 
Davison  v.  Hough,  165  Mo.  561. 
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84«. 

Proper  — 

note  4, 
841. 

notes  3, 
849. 


nL   OsvESAl    TEBDICT8  —  2.    When    General    Verdict 

a.  Criminal  Cases  —  (i)  In  General,  —  See  note  3. 
(2)   Where  Indictment  Contains  Several  Counts,  —  See 


(3)   Where  Indictment  Charges  Several  Offenses,  —  See 


5. 


843. 

844. 

4»  6,  7. 

845. 
note  I. 

notes  2,  3, 


See  notes  i,  2. 

OflbiiM  of  Highast  Gnde.  —  See  note  4. 
4)  Separate  Counts  —  Same  Offense.  —  See  note  5. 
ee  note  i. 

(5)  One  or  More  Defective  Counts,  —  See  note  2. 

(6)  Where  Jury  Restricted  to  One  Count.  —  See  notes 


i 


(7)  Nolle  Prosequi  as  to  One  or  More  Counts.  —  See 

(8)  Specifying  Count  on  Which  Finding  Based,  —  See 


840.  S.  Wells  V.  State,  ii6  Ga.  87. 
See  also  State  v.  Snider,  32  Wash.  299. 

4.  State  V,  Rathbun,  74  Conn.  524; 
Townley  v.  State,  (Tex.  Crim.  1904) 
81  S.  W.  Rep.  309.  See  also  Frazier 
V,  State,   (Tex.  Crim.  1901)  64  S.  W. 

Rep.  934. 

841.  8.  See  State  v,  Rathbun,  74 
Conn.  524. 

Applyteg  Yerdlet  to  Count  Bnpportad  by 
STidonoa.  —  Miller  v.  State,  (Tex. 
Crim.  1903)  77  S.  W.  Rep.  800. 

5.  Wh«re  SoToral  OifensM  Are  Charged 
in  Sanie  Connt.  —  Compare  Spriggs  v. 
Com.,  113  Ky.  724. 

849«  1.  State  v,  Cornwall,  88  Mo. 
App.  190.  See  also  State  v.  Jones,  168 
Mo.  398. 

S.  See  State  v.  Jones,  168  Mo.  398. 

4.  Compare  State  v.  Jones,  168  Mo. 
398. 

General  Yerdlet  of  Onllty,  Vet  Fixing 
Yalne  of  Property.  —  Compare  State  v. 
Jones,  168  Mo.  398. 

5.  Parish  V,  State,  130  Ala.  92;  State 
V,  Rathbun,  74  Conn.  524;  Rhea  v. 
State,  63  Neb.  461 ;  Wilborne  v.  State, 
(Tex.  Crim.  1902)  66  S.  W.  Rep.  559; 
Floyd  V.  State,  (Tex.  Crim.  1902)  68 
S.  W.  Rep.  690. 

843.  1.  See  State  v,  Rathbun,  74 
Conn.  524. 


5.  McElroy  v.  People,  202  111.  473; 
People  V.  Bird,  126  Mich.  631 ;  People 
V,  Goslin,  67  N.  Y.  App.  Div.  16,  af- 
firmed  171  N.  Y.  627;  People  v.  Levoy, 
72  N.  Y.  App.  Div.  55 ;  People  v.  Mills, 
91  N.  Y.  App.  Div.  331 ;  State  v.  Peak, 
130  N.  Car.  711 ;  Dent  v.  State,  43  Tex. 
Crim.  126;  McKinney  v.  State,  43  Tex. 
Crim.  387 ;  Dimmick  v.  U.  S.,  (C.  C.  A.) 
116  Fed.  Rep.  825;  Milby  v.  U.  S.,  (C. 
C.  A.)  120  Fed.  Rep.  i ;  Lehman  v.  U. 
S.,  (C.  C.  A.)  127  Fed.  Rep.  41.  See 
also  Lehman  v.  District  of  Columbia, 
19  App.  Cas.  (D.  C.)  217. 

844.  4.  See  Lockland  v.  State, 
(Tex.  Crim.  1903)  73  S.  W.  Rep.  1054. 

6.  Compare  State  v.  Hesterly,  178 
Mo.  43. 

7.  State  V.  Norris,  65  S.  Car.  287. 

845.  1.  State  v.  Maurer,  96  Mo. 
App.  347. 

9.  See  Townley  v.  State,  (Tex.  Crim. 
1904)  81  S.  W.  Rep.  309. 

S.  Lawrence  v.  State,  71  Ark.  82; 
State  V,  Mc Anally,  105  Mo.  App.  333 ; 
Frazier  v.  State,  (Tex.  Crim.  190Z)  64 
S.  W.  Rep.  934. 

An  Aeqnittel  of  All  Ignored  Counts 
is  the  result  of  a  verdict  which  names 
particular  counts.  Hechter  v.  State,  94 
Md.  429;  Johnson  v.  Com.,  102  Va. 
927. 
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846,    (o)  Guilty  on  One  or  More  Counts  —  Not  Guilty  am 
Others.  —  See  note  4. 
847. 

848. 

Mot  Pun  of  Yordiet.  —  See  notes  2,  3,  4. 
849.    IHitj  of  Cout.  —  See  note  i . 

b.  Civil  Actions  —  (i)  In  General.  —  See  note  2. 

(2)   Where  Declaration  Contains  Several  Counts.  —  Sec 


f  10^    Several  Defendants,  —  See  notes  i,  2. 
(i  I)  Recommendation  to  Mercy.  —  See  note  I. 


850. 

note  3. 

851.    (3)  One  or  More  Defective  Counts  —  (a)  Dootrlne  at 
Law.  — See  note  i. 

859.    (4)  Separate  Counts  —  Same  Cause  of  Action.  —  See 
note  2. 

858.    ^5)  Several  Plaintiffs  or  Defendants.  —  See  note  3. 

854.  lY.  SiQiriiiTis  OF  Oevesal  Tebdictb  —  1.  Mode  of  De- 
liberation —  a.  In  General.  —  See  note  2. 

855.  b.  Compromise  Verdicts.  —  See  note  2. 

856.  c.  Chance  and  Quotient  Verdicts.  —  See  note  4. 

846*    4.  Compare  Johnaon  v.  Com.,     v.  Linstroth  Wagon  Co.,  112  Fed.  Rep. 


loa  Va.  927. 

847.  1.  State  v.  Thornhill,  174  Mo. 
364. 

In  T«xas  it  is  held  that  in  misde- 
meanor cases  the  verdict  must  never 
be  joint,  hut  in  a  felony  case,  where 
the  verdict  of  the  jury  can  be  reasona- 
bly ascertained,  the  rule  is  different. 
Edwards  v.  State,  (Tex.  Crim.  1903) 
75  S.  W.  Rep.  859*  See  also  Garza 
V,  State,  43  Tex.  Crim.  499,  holding  that 
a  verdict  finding  the  defendants  guilty 
and  assessing  their  "punishment  at 
three  years'  confinement  in  the  peni- 
tentiary "  is  not  a  joint,  but  a  several 
verdict. 

i.   State  v.  Thomhill,  174  Mo.  364. 

848.  1.  Oentral  Praetiot.  —  See 
Wells  tf.  State,  116  Ga.  87.  Compare 
Owens  V,  State,  82  Miss.  18. 

t.  Ray  V.  State,  108  Tenn.  282; 
State  v.  Newman,  49  W.  Va.  724. 
Compare  Owens  v.  State,  82  Miss.  z8. 

S.  See  Ray  v.  State,  108  Tenn.  282. 

4.  Cohen  v.  State,  116  Ga.  573 ;  Wells 
V.  State,  116  Ga.  87 ;  Williams  v.  State, 
119  Ga.  425. 

849.  1.  Cohen  v.  State,  116  Ga. 
573;  Williams  v.  State,  119  Ga.  425. 

In  Osoifia.—  See  Wells  v.  State,  xi6 
Ga.  87.  Compare  Daniel  v.  State,  118 
Ga.  x6. 

Isk.  Tsnnsises. —  See  Ray  v.  State,  108 
Tenn.  282. 

9.  Schmuck  v.  Hill,  (Neb.  1901)  96 
N.  W.  Rep.  158;  Illinois  Car,  etc.,  Co. 


737*  50  C.  C.  A.  504;  Patton  v.  Wells, 
121  Fed.  Rep.  337,  57  C.  C.  A.  551. 

880.  S.  Coal  Valley  Min.  Co.  v, 
Haywood,  98  111.  App.  258,  holding  that 
"  where  a  declaration  contains  several 
counts  a  general  verdict  will  be  sus- 
tained if  the  proofs  are  sufficient  to 
sustain  any  one  of  the  counts ;"  Illinois 
Car,  etc.,  Co.  v.  Linstroth  Wagon  Co., 
112  Fed.  Rep.  737,  50  C.  C.  A.  504. 

881.  1.  Leverone  v,  Arancio,  179 
Mass.  439. 

859.  %.  See  Illinois  Car,  etc,  Co.  r. 
Linstroth  Wagon  Co.,  112  Fed.  Rep. 
73 7i  50  C.  C.  A.  504- 

853*  3.  Storey  v.  Kerr,  (Neb.  1902) 
89  N.  W.  Rep.  601 ;  State  v.  Williamson. 
6s  S.  Car.  242 ;  Galveston,  etc,  R.  Co. 
V.  Holyfield,  (Tex.  Civ.  App.  1902)  70 
S.  W.  Rep.  221. 

▼flrdiet  Against  One  or  More  Dttadanti. 
—  Compare  Gulf,  etc.,  R.  Co.  v.  Renfro, 
(Tex.  Civ.  App.  1902)  69  S.  W.  Rep.  648. 

Where,  in  an  action  against  two  de- 
fendants, the  jury  finds  against  one, 
but  is  silent  as  to  the  other,  the  ver- 
dict will  be  construed  as  a  finding 
in  favor  of  the  defendant  ignored.  Law- 
son  V,  Robinson,  68  Kan.  737. 

854.  S.  See  Davis  r.  Searcy,  79 
Miss.  292. 

888.  8.  Compare  Whalen  v.  (jrant, 
129  Mich.  178;  Lee  v.  Huron  Indemnity 
Union,    (Mich.    1903)    97   N.   W.   Rep. 

709. 
886.    4.   See  Carson  v.  Southern  R. 
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857.  See  note  i. 

858.  2.  Unanimity  of  Consent  —  a.    General  Rule.  —  See 
note  3. 

859.  Any  Juror  May  DiBsent.  —  See  note  2. 

c.  Rule  by  Statute.  —  See  note  4. 

860.  See  note  i. 

3.  Conformity  to  Law.  —  See  note  2. 

861.  See  note  2. 

863.  5.    Conformity  to  Istnes  —  a.   General  Rule.  —  See 
note  2. 

864.  6.  Bespontiveness  —  a.  Generally.  —  See  note  5. 
866,     See  note  i. 

868,     And  Prlndple  Ii  SaoM.  —  See  note  I. 

IrreiponslTeneft  to  Chargo  of  Court.  —  See  note  2. 

b.  Verdict  Need  Not  Respond  in  Terms  of  Issue. 
—  See  note  3. 

869.    c.  General  Finding  Disposing  of  All  Issues.  — 
See  note  4. 


Co.,  68  S.  Car.  55,  affirmed  in  Southern 
R.  Co.  V.  Carson,  194  U.  S.  136. 

857.  1.  Groves,  etc.,  R.  Co.  v,  Her- 
man, 206  111.  34. 

86S.  3.  State  v,  Biagas,  105  La. 
503;  Owens  V.  State,  83  Miss.  18; 
Lincoln  Traction  Co.  v.  Heller,  (Neb. 
1904)  100  N.  W.  Rep.  197;  Smith  v. 
Paul,  133  N.  Car.  66;  Carson  v.  South- 
em  R.  Co.,  68  S.  Car.  55,  affirmed  194 
U.  S.  136.  See  also  Yates  v.  State,  43 
Fla.  177. 

Conditional  Aisent.  —  Where  a  juror 
announces  that  the  verdict  is  his,  but 
with  the  proviso  that  the  jury  asks  for 
the  clemency  of  the  court,  then  after- 
wards unqualifiedly  assents  to  the  ver- 
dict, it  may  be  received.  Bliss  v.  State, 
117  Wis.  596. 

S59*  2.  Lincoln  Traction  Co.  v. 
Heller,  (Neb.  1904)  100  N.  W.  Rep. 
197.  See  also  Saxon  v,  Foster,  69  Ark. 
626.  Compare  Owens  v.  State,  82  Miss. 
18. 

4.  Sharp  v.  National  Biscuit  Co.,  179 
Mo.  553 ;  Gabbert  v,  Chicago,  etc.,  R.  Co., 
171  Mo.  84;  Shaw  V.  Goldman,  183  Mo. 
461 ;  Marshall  v.  Armstrong,  105  Mo. 
App.  234.  See  also  Reed  v.  Mexico,  10 1 
Mo.  App.  155. 

860«  1.  Shaw  v,  Goldman,  183  Mo. 
461. 

2.  Carson  i'.  Southern  R.  Co.,  68  S. 
Car.  55,  affirmed  194  U.  S.  136. 

niaitration  —  Action  of  Replevin.  — 
See  Hynes  v.  Barnes,  (Mont.  1904)  75 
Pac.  Rep.  523. 

1 


861.  2.  Erronoonf  View  of  Law. — 
See  Collins  v.  George,  102  Va.  509. 

86d*  2.  See  Carson  v.  Southern  R. 
Co.,  68  S.  Car.  55,  affirmed  194  U.  S. 
136. 

864*  6.  Hamilton  v,  Murray,  29 
Mont.  80  \,citing  22  Encyc.  of  Pl.  and 
Pr.  864]  ;  Davis  v.  State,  136  Ala.  129; 
Lawrence  v.  State,  71  Ark.  82;  Davis 
V,  Shepherd,  31  Colo.  141;  Marshall  v. 
Armstrong,  105  Mo.  App.  234;  State 
V.  Creechley,  27  Utah  142;  Beatty  v, 
Bulger,  28  Tex.  Civ.  App.  117.  See 
also  Saterlee  v,  Saterlee,  28  Colo.  290; 
Goolsby  V.  State,  (Miss.  1903)  35  So. 
Rep.  212. 

Issue  Abandoned.  —  Where  there  was 
no  evidence  to  support  a  plea  of  recon- 
vention, and  the  judge  instructed  the 
jury  that  it  could  find  no  judgment  on 
such  plea,  it  was  held  to  be  properly 
ignored  in  the  verdict.  Elmendorf  v. 
Schuh,  (Tex.  Civ.  App.  1901)  62  S.  W. 
Rep.  797- 

866.  1.  One  or  More  of  BoToral  Imiei 
Ignored. —  See  Davis  v.  State,  136  Ala. 
129:  Hamilton  v.  Murray.  29  Mont.  80. 

"Not  Onilty'*  and  ** Former  JeoiMurdy.*' 
—  State  V.  Kieffer,  (S.  Dak.  1903)  95 
N.  W.  Rep.  289;  State  r.  Creechley, 
27  Utah  142. 

868.  1.  Hamilton  v.  Murray,  20 
Mont.  80. 

2.   See  Collins  v,  George,  102  Va.  50Q. 
8.   Peters  v.  Johnson,  50  W.  Va.  644. 

869.  4.  Thompson  v.  Dyer,  25  R. 
I.  321,  rehearing  denied  25  R.  I.  421. 
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870.    e^Mrai  ConoiuitoA.  —  See  note  i. 
879.    See  note  i. 

PrtrampUon  li.  —  See  notes  3,  4. 

d.  Several  Defendants. —  See  note  5. 

873.  e.  Rule  in  Criminal  Cases  — (i)  In  General.  —  See 
notes  2,  4. 

874.  (2)  Omission  of  Material  Element  of   Crime,  —  Sec 
note  I. 

875.  /.  Remedy  for  Irresponsiveness  —  ia  etanmL  —  See 
note  4. 

876.  7.  Eaaionablenew  and  Coaiift^noy  —  a.  In  General.  — 
See  note  2. 

877.  8.  Certainty  and  Deflniteneii  —  a.  In  General.  —  See 
note  3. 

878.  See  note  i. 


8T0*  1.  Se«  Charman  v.  Tatum,  54 
N.  Y.  App.  Div.  61,  afRrmed  166  N. 
Y.  605. 

879.  1.  A  findinir  tiiat  Proparty  Ii 
In  Um  Plaintift  is  sufficient  to  cover  a 
part  of  the  defendant's  plea  which  sets 
up  property  in  a  party  other  than  such 
plaintiffs.  Thompson  v.  Dyer,  25  R.  I. 
3a I,  rehearing  denied  25  R.  I.  421. 

5.  Stevens  v.  Walker,  (Me.  1904)  58 
Atl.  Rep.  53 ;  Busher  v.  New  York  L. 
Ins.  Co.,  72  N.  H.  551. 

4.  See  Stevens  v.  Walker,  (Me.  1904) 
58  Atl.  Rep.  53;  Busher  v.  New  York 
L.  Ins.  Co.,  72  N.  H.  551 ;  Allen  v. 
Merrimack  County  Odd  Fellows'  Mut. 
Relief  Assoc,  72  N.  H.  525 ;  People  v. 
Root,  94  N.  Y.  App.  Div.  84  (as  to  in- 
sufficiency of  the  evidence  on  part  of 
the  issues). 

6.  King  V.  Lane,  68  S.  Car.  430; 
Gulf,  etc.,  R.  Co.  V.  Renfro,  (Tex.  Civ. 
App.  1902)  69  S.  W.  Rep.  648.  See 
also  Merchant  v.  Manion,  97  111.  App.  43. 

S73.  8.  State  v.  Pollock,  105  Mo. 
App.  273  [quoting  Z2  Encyc.  op  Pl. 
AND  Pr.  873] ;  Champ  Spring  Co.  v. 
Roth  Tool  Co.,  103  Mo.  App.  103.  See 
also  Goolsby  v.  State,  (Miss.  1903)  35 
So.  Rep.  212. 

A  Yardiot  of  "ChiUty  m  Charged*' 
is  incorrect  where  the  indictment 
charges  two  crimes  with  different  pun- 
ishments.   State  V,  Jones,  168  Mo.  398. 

"  Guilty  of  murder  in  the  first  de- 
gree as  charged  in  the  indictment "  is  a 
sufficient  verdict  though  indictments  for 
murder  in  legal  effect  charge  all  de- 
grees, for  "  as  charged  in  the  indict- 
ment "  may  be  rejected  as  surplusage. 
State  r.  Henry,  51  W.  Va.  283. 

\  1 


4.  Lawrence  v.  State,  71  Ark.  82; 
State  V.  Pollock,  105  Mo.  App.  273. 

874*  1.  State  v.  Washington,  107 
La.  298 ;  State  v.  Pollock,  105  Mo.  App. 
273;  State  V,  De  Witt,  (Mo.  1905)  84 
S.  W.  Rep.  9S6. 

FitUiurt  to  Find  Into&t.  —  A  verdict  of 
"  attempting  to  pass  a  false  and  forged 
instrument,"  etc.,  has  been  held  to  be 
valid,  though  omitting  the  words 
"  knowingly,  wilfully,  and  fraudulently." 
Stroggins  v.  State,  43  Tex.  Crinou  605. 

979*  4.  Hamilton  v,  Murray,  29 
Mont  80.  See  also  State  v.  Washing- 
ton, 107  La.  298. 

876«  2.  Conrey  v.  Metropolitan  St 
R.  Co.,  73  N.  Y.  App.  Div.  518.  See 
also  Stevens  v.  Walker,  (Me.  1904)  58 
Atl.  Rep.  53,  where  two  cases  trieid  to- 
gether and  two  verdicts  rendered  upon 
the  same  testimony,  but  inconsistent 
with  each  other,  were  held  to  be 
mutually  destructive. 

877.  8.  Higginbotham  v.  State,  42 
Flsu  573;  Johns  V.  Sute,  (Fla.  1903) 
35  So.  Rep.  71 ;  Wells  v.  State,  116  Ga. 
87;  Sellers  v.  Mann,  113  Ga.  643; 
Thornton  r.  Lucas,  (Miss.  1901)  29  So. 
Rep.  400.  See  also  Long  v.  Mandell, 
(Mich.  1904)  98  N.  W.  Rep.  744. 

"Both  OuUty."— A  verdict  of  "  Both 
guilty "  was  held  not  to  be  uncertain 
in  the  light  of  the  record,  showing  that 
the  court  had  ordered  the  trial  to  pro- 
ceed as  to  only  two  of  three  defendants 
indicted.  State  v.  Williamson,  6s  S. 
Car.   242. 

878.  1.  Higginbotham  v.  State,  42 
Fla.  573;  Sellers  v.  Mann,  113  (^.  643; 
Hocker  v.  Com..  (Ky.  1902)  70  S.  W. 
Rep.  291.    Compare  Wells  v.  State,  xiC 
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880.     Dtflonlty  of  Graena  BhIm.  —  See  note  4. 

889.    c.  Specification  of  Offense.  —  See  note  i. 

d.  Specifying  Degree  of  Crime  —  (i)  In  General. 

—  See  note  4. 
883.     See  note  i. 

884*     (2)  Degree  of  Crime  as  Indicated  by  Punishment  Assessed. 

—  See  note  5. 

885.  e.  Specifying  Punishment — (i)  In  General.  —  S^q 
notes  i>  2,  3,  4. 

886.  (2)  Provision  for  Punishment  Unauthorised  by  Law.  — 
See  note  i. 

88T.     Unantlkortied  PuBlshment  —  Snrpluiagt.  —  See  note  I. 


Ga.  87;  Thornton  v.  Lucas,  (Miss.  1901) 
29  So.  Rep.  400.  See  also  Buckeye 
Engine  Co.  v,  Buckwalter,  (Ky.  1901) 
61  S.  W.  Rep.  263. 

7or  ninitrations  of  verdicts  held  to 
be  sufficiently  definite  and  certain  see 
Benbow  v.  State,  128  Ala.  i ;  Davis  v. 
Shepherd,  31  Colo.  141. 

8§0.  4.  See  Wells  v.  State,  1x6 
Ga.  87. 

889.  1.  People  v.  Brady,  133  Cal. 
XX,  65  Pac.  Rep.  823 ;  Frazier  v.  State, 
(Tex.  Crim.  1901)  64  S.  W.  Rep.  934. 

Inaoeimto  BtMnrlption  of  OffniM.  — 
See  Smith  v.  State,  117  Ga.  16;  State 
V,  Leuhrsman,  123  Iowa  476;  Hocker 
V,  Cora.,  (Ky.  1902)  jto  S.  W.  Rep. 
291 ;  State  v,  Washington,  107  La.  298; 
State  V.  Jones,  168  Mo.  398. 

Partial  Verdiet. —  Where  the  jury 
finds  the  accused  guilty  of  only  a  part 
of  the  crime  charged  in  the  informa- 
tion, the  particular  offense  found  to 
have  been  committed  must  be  specified 
in  the  verdict.  State  v.  Snider,  32 
Wash.  299. 

4.  Watkins  v.  State,  133  Ala.  88; 
McLane  v.  Territory,  (Ariz.  1903)  71 
Pac.  Rep.  938;  Lancaster  v.  State,  71 
Ark.  100 ;  People  v.  Brady,  133  Cal.  xx, 
65  Pac.  Rep.  823 ;  Mahany  v.  People, 
31  Colo.  365;  Hechter  v.  State,  94  Md. 
429;  Russell  V.  State,  66  Neb.  497; 
State  V,  McDonald,  16  S.  Dak.  78; 
Thomas  v.  State,  43  Tex.  Crim.  20; 
Williams  v.  State,  44  Tex.  Crim.  316; 
State  V.  Hager,  50  W.  Va.  370. 

Tenns.  —  Where  a  statute  graduates 
the  crime  of  larceny  on  the  old  com- 
mon-law basis  of  property  value,  a  ver- 
dict of  "  grand  larceny "  will  be  con- 
strued to  mean  the  corresponding  statu- 
tory degree.    State  v.  Bean,  74  Vt.  iii. 

883.  1.  Benbow  v.  State,  128  Ala. 
1 ;  State  v,  Hayes,  (S.  Dak.   1903)  95 

II 


N.  W.  Rep.  296 ;  Heinen  v.  State,  (Tex. 
Crim.  1903)  74  S.  W.  Rep.  776;  Horton 
V,  Com.,  99  Va.  848.  Compare  State 
V.  McDonald,  16  S.  Dak.  78,  where  the 
court  upheld  a  verdict  of  "guilty  as 
charged  in  the  information,"  intimating, 
however,  that  without  the  reference  to 
the  information,  which  latter  was  very 
specific,  the  verdict  would  have  been 
bad. 

884.  6.  See  Williams  v.  State,  44 
Tex.  Crim.  316.  Compare  Watkins  v. 
State,  133  Ala.  88. 

885*  1.  Compare  State  v.  Thorn- 
hill,  174  Mo.  364. 

9.  Hocker  v.  Com.,  (Ky.  1902)  70  S. 
W.  Rep.  291 :  Owens  v.  State,  82  Miss. 
18.  See  also  Edwards  v.  State,  (Tex. 
Crim.  1903)  75  S.  W.  Rep.  859,  wherein 
the  verdict  was  held  to  be  ambiguous. 
Compare  Herder  v.  People,  209  111.  50. 

ImpriioiuiMBt  *'  at  Hard  Labor."  —  See 
Johnson  v.  Com.,  iix  Ky.  630. 

JointAssMimont.— A  verdict  against 
two  defendants,  assessing  a  certain  sum 
as  "their  fine,"  is  fatally  defective. 
State  V.  Thomhill,  174  Mo.  364.  But 
see  Garza  v.  State,  43  Tex.  Crim.  499, 
wherein  a  verdict  finding  the  defend- 
ants guilty  and  assessing  "  their  pun- 
ishment at  three  years*  confinement  in 
the  penitentiary "  was  construed  as 
meaning  three  years'  imprisonment  for 
each  defendant. 

Pnniahmant  Xnit  Be  AiMtsad  Separately 
on  Eaoh  Count  to  which  the  verdict  re- 
sponds.   Lawrence  v.  State,  71  Ark.  82. 

8.  Compare  Owens  v.  State,  82  Miss. 
18. 

4.  State  V.  Thomhill,  174  Mo.  364. 

886«  1.  See  Owens  v.  State,  82 
Miss.   18. 

887.  1.  Featherstone  v.  People,  194 
111.  325;  State  V,  Hamey,  168  Mo.  167. 
Compare  Owens  v.  State,  82  Miss.  18. 

,7 


887>8»8 


VERDICT. 


VoL  XXIL 


887.  (3)  Place  of  Confintment.  —  Sec  notes  2,  3. 

888.  /.  Specifying  defendant's  Age.  —  See  note  3. 

g.  Description  of  Personal  Property  —  Value, 

Etc,  —  See  note  4. 

889.  A.  Several    Plaintiffs    or    Defendants.  —  See 
notes  2,  4. 

8IMI.  /  Conditional  Verdicts.  —  See  note  4. 

k.  How  Verdict  May  Be  Made  Certain.  —  See 
note  7. 

891.    ▼.  FOEM  or  OUTBEAL  TlXDXOT  —  1.  In  OenenL  —  See 
note  7. 

894.    8.  Ponetion  of  Oonrt  as  to  Fdrm.  —  a.  Generally.  — 
See  notes  i,  2. 

Itqnlriaf  Inry  to  OoRMt  Ycrdlot.  —  See  note  3. 
899.     OoRMdmi  of  Mtrely  Formal  Irroyvlaritioi.  —  See  note  I. 
Boqvlailos  of  Formi  Fvnlohod  to  Jury.  —  See  note  2. 

896.    S.  Oral  Yerdiott.  —  See  note  2. 

898.    4.  Written  Verdicts— a.  In  General.  — See  note  i. 


9S7.    S.  Stroggins  v.  State,  43  Tex. 
Ciim.  605. 
S.  Feathentone   tr.    People,    194    111. 

335- 

8M»  t.  Herder  v.  People,  209  111. 
50.  See  also  Boone  v.  State,  160  Ind. 
678. 

4.  Caldwell  v,  Ryan,  (Mo.  App.  1904) 
79  S.  W.  Rep.  743;  Hynes  v.  Barnes, 
(Mont  1904)  7S  Pac.  Rep.  523.  See 
also  Bossard  v,  Vaughn,  68  S.  Car.  96. 

▼alvo  of  Artido.  —  See  Bossard  v, 
Vaughn,  68   S.   Car.  96,  and  see   Rb- 

PLSVIN. 

899.  S.  Compare  Storey  v,  Kerr, 
(Neb.  1902)  89  N.  W.  Rep.  601. 

4.  Compare  Taylor  v,  Houston,  etc., 
R.  Co.,  (Tex.  Ciy.  App.  1904)  80  S.  W. 
Rep.  260. 

In  aa  Aetion  Against  Two  nofsndaatt, 
a  general  yerdict  in  favor  of  the  plain- 
tiff will  be  construed  as  against  both 
defendants.  Jones  r.  St.  Louis,  etc.,  R. 
Co.,  89  Mo.  App.  653. 

SoTsral  Verdiet.  —  A  verdict  finding 
the  defendants  guilty  and  assessing 
their  "  punishment  at  three  years'  con- 
finement in  the  penitentiary  "  is  not  a 
joint,  but  a  several  verdict.  Garza  v. 
State,  43  Tex.  Crim.  499. 

Coaitraetiott.  —  Where,  in  an  action 
against  two  defendants,  the  jury  finds 
against  one,  but  is  silent  as  to  the 
other,  the  verdict  will  be  construed  as 
a  finding  in  favor  of  the  defendant 
ignored.  Lawson  v.  Robinson,  68  Kan. 
737. 

AaMinioiis  Verdict.  —  A  verdict  in  the 


following  words,  "  We,  the  jury,  find 
W.  H.  Woods  and  John  T.  Edwards, 
defendants,  guilty  as  charged  in  indict- 
ment, and  assess  their  fine  at  seventy- 
five  dollars,"  is  fatally  ambiguous  as  to 
how  much  each  defendant  must  pay. 
Edwards  v.  State,  (Tex.  Crim.  1903) 
75  S.  W.  Rep.  859. 

990»  4.  Davis  v.  Searcy,  79  Misa 
292. 

y.  See  Lawson  v.  Robinson,  68  Kan. 
737;  Buckeye  Engine  Co.  v.  Buck- 
waiter,  (Ky.  1901)  61  S.  W.  Rep.  263. 

891  •  7.  Plymouth  Cordage  Co.  v. 
Yeargain,  87  Mo.  App.  561. 

894*  1.  Champ  Spring  Co.  v.  Roth 
Tool  Co.,  103  Mo.  App.  103. 

%,  See  People  v,  Brady,  133  Cal.  xx, 
65  Pac.  Rep.  823.  Compare  Rhea  v. 
State,  63  Neb.  461. 

S.  Champ  Spring  Co.  v.  Roth  Tool 
Co.,  103  Mo.  App.  103. 

89ft«  1.  Champ  Spring  Co.  v.  Roth 
Tool  Co.,  103  Mo.  App.  103. 

S.  Mere  Blank  Fonns  may  be  furnished, 
instead  of  complete  forms  hi  every  pos- 
sible verdict,  if  the  instructions  fully 
cover  the  case.  People  v.  Brady,  133 
Cal.  XX,  6s  Pac.  Rep.  823. 

896.  S.  Stevens  v.  State,  133  Ala. 
28:  Chicago  City  R.  Co.  v.  Cooney,  9s 
III.  App.  471,  affirmed  196  111.  466.  hold- 
ing further  that  there  was  no  merit  in 
an  objection  that  a  written  verdict  was 
signed  by  the  foreman  alone  and  not  by 
all  the  jurors. 

898.  1.  Varying  Written  Verdisi.-' 
See  Stevens  v.  State,  133  Ala.  jS. 
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898. 
899. 
note  4. 
900. 
99a. 
993. 

994. 
995. 

See  note 
996. 

997. 


rf.  Signing  Verdict  — (i)  General  Rule.  —  See  note  6. 

6.  Mere  InformaUtiei^   Verbal  Inaccuracies,   Etc.  —  See 

Irregularities  er  FeeaUaritiat  01  Ezprewiea  —  See  note  I. 

7.  Errors  in  Spelling  or  Orammar.  —  See  note  3. 
See  note  4. 

8.  Misuse  of  Singular  or  Plnral  Terms.  —  See  notes  6,  7. 

9.  Abbreviations.  —  See  note  2. 

11.  Designation  of  Parties  by  Hame  — a.  In  General.— 

I. 

See  note  2. 

b.  Misnomer.  —  See  note  4. 

13.  When  Objections  to  Form  Most  Be  Made. — See  note  2. 

VI.  Axount  of  Ybbdigt  —  1.  In  General  —  See  note  3. 


80S.  6.  Huna  of  Person  Who  8i|pi. 
—  To  similar  etlect  to  State  v.  Smith, 
33  La.  Ann.  14 14,  set  out  in  the  original 
note,  see  State  v,  DuJfield,  49  W.  Va. 

274. 
On  an  objection  that  a  verdict  was 

signed  by  Thomas  A.  Walpole,  among 
other  jurors,  whereas  F.  A.  Walpole 
was  the  juror  sworn  to  try  the  case, 
it  was  held  that  the  recorded  verdict 
must  control,  it  appearing  that  the  ver- 
dict was  rendered  by  the  jurors  duly 
sworn.    Sheeler  v.  Fallon,  107  111.  App. 

497. 

8M«  4.  Webb  v.  State,  138  Ala.  53 
[citing  22  Encyc.  of  Pl.  and  Pr.  899 
et  seqJl ;  Durrett  v.  State,  133  Ala.  119; 
Thornton  v.  Lucas,  (Miss.  1901)  29  So. 
Rep.  400. 

900.  1.  Johns  V,  State,  (Fla.  1903) 
35  So.  Rep.  71. 

003.  8.  Webb  v.  State,  138  Ala. 
53;  People  V.  Brady,  133  Cal.  xx,  65 
Pac.  Rep.  823;  Higginbotham  v.  State, 
42  Fla.  573 ;  Johns  v.  State,  (Fla.  1903) 
35  So.  Rep.  71 ;  American  Cotton  Co. 
V.  Smith,  29  Tex.  Civ.  App.  425 ;  Cosby 
V,  State,  (Tex.  Crim.  1901)  63  S.  W. 
Rep.  129;  Passmore  v.  State,  (Tex. 
Crim.  1 901)  64  S.  W.  Rep.  1040; 
Howard  v.  State,  (Tex.  Crim.  1901) 
6s  S.  W.  Rep.  519;  McMillan  v.  State, 
(Tex.  Crim.  1902)  71  S.  W.  Rep.  279; 
Gaines  v.  State,  (Tex.  Crim.  1903)  77 
S.  W.  Rep.  10;  Bain  v.  State.  (Tex. 
Crim.  1904)  79  S.  W.  Rep.  814;  Cabcl- 
lero  V,  State,  (Tex.  Crim.  1904)  80  S. 
W.  Rep.  1014. 

Bmle  of  Idem  Sonans.  —  See  People  v. 
Brady,  133  Cal.  xx.  65  Pac,  Rep.  823. 

903«  4.  Compare  Higginbotham  v. 
State,  42  Fla.  573. 
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6.  West  Chicago  St  R.  Co.  v.  Home, 
197  III.  250.  See  also  Flannery  v, 
Harley,  117  Ga.  483;  People's  Sav. 
Bank  v.  Smith,  114  Ga.  185. 

7.  See  Maher  r.  James  Hanley  Brew- 
ing Co.,  23  R.  L  343. 

004.  8.  '*M.  X.  ft  T.  By.  Co.'*  has 
been  held  to  be  sufficient.  Missouri, 
etc.,  R.  Co.  V,  Cardwell,  30  Tex.  Civ. 
App.   164. 

005.  1.  Lawson  v.  Robinson,  68 
Kan.  737  [quoting  22  Encyc.  of  Pl. 
AND  Pr.  905] ;  Galveston,  etc,  R.  Co. 
V.  Holy  field,  (Tex.  Civ.  App.  1902)  70 
S.  W.  Rep.  221. 

Where  Cross  Aotions  Are  Consolidated, 
but  throughout  one  party  is  called  the 
"plaintiff"  and  another  the  "defend- 
ant," a  verdict  "  for  the  defendant "  is 
not  ambiguous.  Frankel  v.  Michigan 
Mut.  L.  Ins.  Co.,  158  Ind.  304. 

006.  2.  Williams  v.  State,  (Fla. 
1903)  34  So.  Rep.  279.  See  also  Rob- 
erson  v.  State,  (Fla.  1903)  34  So.  Rep. 
294.  Compare  State  v,  Norris,  65  S. 
Car.  287. 

4.  "  Henry  "  and  "  Harry  "  are  equiva- 
lent names  for  a  defendant,  especially 
where  the  verdict  also  designates  the 
defendant  as  the  one  charged  in  an  in- 
dictment of  a  given  number.  Albert  v. 
State,  (Tex.  Crim.  1903)  72  S.  W.  Rep. 
846. 

007.  8.  Parsons  Band  Cutter,  etc., 
Co.  V,  Gadeke.  (Neb.  1901)  95  N.  W. 
Rep.  850;  Whiting  v.  Carpenter,  (Neb. 
1903)  93  N.  W.  Rep.  926.  See  also 
Italian-Swiss  Agricultural  Colony  v. 
Pease.  194  111.  98. 

8.  See  Sellers  v.  Mann,  113  Ga.  643; 
Rogers  v.  O'Bnrr,  (Tex.  Civ.  App. 
1903)   76   S.  W.   Rep.  593. 
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910.    3.  Where  Amount  of  Yerdiet  Vnoertaiii.  —  See  note  3. 

91  S«  5.  Separate  Aiteiwnent  of  Different  Elements  of  BeooTery. 
—  See  note  i. 

•14.  7.  When  Conrt  Kay  Iniert  Amount  —  a.  In  General.^ 
See  note  2. 

•Iff.    c.  Amount  Determinable  by  Mathematical  Cal- 
culation. —  See  note  2. 
•17.   /.  Sending  Jury  Back.  —  See  note  2. 

I.  Amount   Violative  of   Jury's   Intent. —  See 


note  8. 

•18. 
note  4. 

•l^. 

•94. 


9.  Computation   of   Intereft  —  a.  In  General.  —  See 


See  note  i. 

Tn.  SurniTiov  avd  Sxcxptiov  —  2.  When  Reeeived — 
*.  During  Temporary  Adjournment.  —See  note  2. 
•99.    8.  Where  Beoeived.  —  See  note  3. 
•96.    4.  By  Whom  Beceived  —  ^.  In  General.  —  See  note  i. 
•97.    5.  Preienoe  of  Parties  — /i.  In  General.  — See  note  i. 
*.  Rule  in  Criminal  Cases  — (i)  Capital  Felonies.— 
See  note  3. 
•98.    {i\  Felonies  Less  than  Capital,  —  See  note  2. 

(3)  Misdemeanors,  —  See  note  3. 
•99.    c.  Waiver  of  Right  to  Be  Present  — (i)  In  Gen- 
eral.  —  See  notes  r,  2,  4. 

(2)   Waiver  by  Counsel.  —  See  note  5. 


910.  8.  Sellers  v.  Mann,  113  Ga. 
643.  See  also  Long  v,  Mandell,  (Mich. 
1904)  98  N.  W.  Rep.  744- 

WritttB  Wordi  OTtrrnla  Figurea  where 
different  amounts  are  stated.  Shaefer  v. 
Missouri    Pac.    R.    Co.,    98    Mo.    App. 

445- 

9 IS.  1.  Wilson  V,  Freedley,  125 
Fed.  Rep.  962,  129  Fed.  Rep.  835. 

914*  S.  Compare  Hunt  v.  Price,  68 
N.  J.  L.  238. 

91 5«  8.  Long  v,  Mandell,  (Mich. 
1904)  98  N.  W.  Rep.  744.  Compare 
Hunt  V,  Price,  68  N.  J.  L.  238. 

9 IT*  e.  Hill  V.  Seneca  Bank,  100 
Mo.  App.  230. 

e.  See  Hunt  v.  Price,  68  N.  J.  L. 
238. 

918«  4.  McKinney  v.  Armstrong, 
97  111-  App.  208;  Nelson  Mfg.  Co.  v, 
Shreve,  104  Mo.  App.  474.  See  also 
International,  etc.,  R.  Co.  v.  McGehee, 
(Tex.  Civ.  App.  1904)  81  S.  W.  Rep. 
804.  But  see  Calkins  v.  Farmers',  etc., 
Bank,  99  Mo.  App.  509.  Compare  Hunt 
V.   Price,  68  N.  J.  L.  238. 

919.  1.  Nelson  Mfg.  Co.  v.  Shreve, 
104  Mo.  App.  474. 


994.  S.  State  v,  McDonald,  x6  S. 
Dak.  78. 

995.  8.  DeUvtry  of  loiOsd  Ywdiot.  — 
Where  an  agreement  of  counsel  pro- 
vided that  the  clerk  should  receive  a 
sealed  verdict,  such  delivery  was  held 
to  be  good.    Till  v.  Redus,  79  Miss.  125. 

996.  1.  Diaeretion  of  Court. —  See 
Till  V.  Redus,  79  Miss.  125. 

997.  1.  Hill  r.  State,  118  Ga.  21; 
State  V,  Newman,  49  W.  Va.  724. 

8.  Swor  V.  State,  81  Miss.  453: 
Com.  V.  Gabor,  209  Pa.  St.  201 ; 
State  V.  Newman,  49  W.  Va.  724.  See 
also  Cawthon  v.  State,  119  Ga.  395. 

999.  S.  State  v.  Newman,  49  W. 
Va.  724.  See  also  Cawthon  v.  State, 
119  Ga.   395. 

S.   Hill  V.  State,  118  Ga.  21. 

999.  1.  Com.  V.  Craig,  19  Pa. 
Super.  Ct.  8i ;  Weirman  v.  U.  S.,  36 
Ct.  CI.  236,  applying  the  rule,  in  civil 
case  to  a  trial  by  court  martial  where 
the  punishment  imposed  was  trivial. 

8.  Cawthon  v.  State,  119  Ga.  395. 

4.  Hill  V.  State,  118  Ga.  21. 

5.  Compare  Cawthon  v.  State,  1x9  (ja. 
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•30  939 


»30. 
931. 
•39. 

933. 

note  2. 

934. 
93a. 


937. 


e.  How  Fact  of  Presence  Shown.  —  See  notes  3, 4. 
6.  Preienoe  of  Counsel.  —  See  note  4. 
8.  PolUng  Jury  —  a.  In  General.  —  See  note  3. 
At  WhoM  Initanod.  —  See  note  4. 

b.  Object  and  Importance   of    Practice.  —  See 

statutory  ProTiiioni.  —  See  note  3. 

c.  Discretion  of  Court.  —  See  notes  i,  3. 
e.  Waiver  of  Right  to  Poll.  —  See  note  2. 

g.  Mode  of  Procedure—  (i)  Generally.  —  See  note  5. 
(2)  Form  of  Interrogatory.  —  See  note  6. 


Dissent  from  verdict.  —  See  notes  i,  2,  3. 
i.  Asking  Explanation  of  Verdict  or  Reason 
FOR  Finding.  —  See  notes  5,  6. 

939.     VnL  BbCOBDATIOH  of  YsbDICT  —  Vordiot  Should  Bo  Booordod 
M  Bondorod.  —  See  note  2. 

IX.  Effect  OF  OeksbalYebdict  —  2.  As  Core  for  Irregu- 
larities —  a.  General  Rule.  —  See  note  5. 


930.  8*  See  State  v.  Newman,  49 
W.  Va,  724. 

4.  See  Cawthon  v.  State,  119  Ga.  395 ; 
Com.  V.  Craig,  19  Pa.  Super.  Ct.  81. 
Compare  State  v.  Newman,  49  W.  Va. 
734. 

931.  4.  The  Court  May  Appoint 
Otiior  Coumol  to  represent  the  accused 
while  the  verdict  is  being  received  if 
his  counsel  is  not  to  be  found.  Sim- 
mons V.  State,  129  Ala.  41. 

933.    S.    See    Owens    t/.    Sute,    82 
Miss.   18. 
4.  Smith  V.  Paul,  133  N.  Car.  dd. 

933.  S.  Smith  V.  Paul,  133  N.  Car. 
66. 

8.  Bnlo  bj  etatuto.  — For  the  statutory 
provisions  in  Washington  see  Rice  Fish- 
eries Co.  V.  Pacific  Realty  Co.,  35 
Wash.  535. 

934.  1.  See  State  v.  Colomb,  108 
La.  253- 

8.  Smith  r.  Paul,  133  N.  Car.  66. 

935.  9.  See  Smith  v.  Paul,  133  N. 
Car.  66. 

6.  Swor  V.  State,  8x  Miss.  453. 

Xoro  than  Ono  PoU  may  be  taken  be- 
fore sending  the  jury  back  to  the  jury 
room,  under  the  Washington  statute. 
Rice  Fisheries  Co.  v.  Pacific  Realty  Co., 
35  Wash.  535. 

6.  Swor  V,  State,  81  Miss.  453. 

937.  1.  Bliss  V.  State,  117  Wis. 
596. 

A  Juror  Kay  Ghaago  Hia  Yoto  from 
dissent  to  assent  while  in  the  court 
room,    if   he   does   so   voluntarily   and 

1 


without  being  coerced.  Rice  Fisheries 
Co.  V.  Pacific  Realty  Co.,  35  Wash.  535. 

8.  See  Owens  v.  State,  82  Miss.  18. 

Conditional  Aioont.  —  Where  a  juror 
announces  that  the  verdict  is  his  but 
with  the  proviso  that  the  jury  asks  for 
the  clemency  of  the  court,  then  after- 
wards unqualifiedly  assents  to  the  ver- 
dict, it  may  be  received.  Bliss  v.  State, 
117  Wis.  596. 

8.  Owens  v.  State,  82  Miss.  18; 
Lincoln  Traction  Co.  v.  Heller,  (Neb. 
1904)  100  N.  W.  Rep.  197;  Rice  Fish- 
eries Co.  V.  Pacific  Realty  Co.,  35  Wash. 

535. 

5.  See  Moore  v.  Penn,  115  Ga.  796; 
Houston  Electric  Co.  v.  Robinson,  (Tex. 
Civ.  App.  1903)  76  S.  W.  Rep.  209. 

6.  See  Moore  v.  Penn,   115  Ga.  796. 
939.    8.   Com.  v.  Houghton,  22  Pa. 

Super.  Ct.  52. 

6.  Arisona.  —  Downing  v.  U.  S., 
(Ariz.  1902)  68  Pac.  Rep.  555. 

F/onV/o.  —  Florida  Cent.,  etc.,  R.  Co. 
r.  Ashmore,  43  Fla.  272, 

Illinois,  —  Alton  R.,  etc.,  Co.  r. 
Foulds,  190  111.  367 ;  Schueler  v.  Muel- 
ler, 193  111.  402;  Illinois  Steel  Co.  v, 
Mann,  197  111.  186;  Elgin  v.  Thompson, 
98  111.  App.  358;  Chicago,  etc.,  R.  Co. 
V.  Murphy,  99  111.  App.  126,  affirmed 
198  111.  462;  Winheim  v.  Field,  107  111. 
App.  145;  Sauter  v.  Anderson,  no  111. 
App.  574;  Marquette  Third  Vein  Coal 
Co.  V.  Dielie,  no  111.  App.  684.  See 
also  Geveland,  etc.,  R.  Co.  v,  Cbinsky, 
92  III.  App.  50. 
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943«    erowidf  «f  Dtnwrtr.  —  See  note  I. 

•44.    b.  Rule  in  Criminal  Cases  —  (i)  In  General.  —  See 
note  I. 

(2)  Duplicity  in  Indictment.  —  See  note  6. 

c.  Defective  Averment  of  Cause  of  Action.— 

See  note  7, 


Kentucky.  —  Harlow  v.  Supreme 
Lodge,  etc.,  (Ky.  1901)  62  S.  W.  Rep. 
1030;  Hill  V.  Ragland,  114  Ky.  209; 
Coyington  Sawmill,  etc,  Co.  v.  Clark, 
(Ky.  1903)  76  S.  W.  Rep.  348;  Dune- 
kake  v.  Beytr,  (Ky.  1904)  79  S.  W. 
Rep.  309. 

iiissouri,  —  Gustin  v.  Concordia  F. 
Ins.  Co.,  164  Mo.  17J;  Rogers  v.  West- 
ern Home  Town  Mut  F.  Ins.  Co.,  93 
Mo.  App.  24;  Munchow  v.  Munchow, 
96  Mo.  App.  553 ;  Haggerty  v.  St.  Louis, 
etc.,  R.  Co.,  100  Mo.  App.  424;  Robin- 
son V,  Metropolitan  L.  Ins.  Co.,  105 
Mo.  App.  567;  Slaughter  v.  Slaughter, 
106  Mo.  App.  104. 

Nebraska,  —  See  Western  Mattress 
Co.  V.  Potter,  (Neb.  1901)  95  N.  W. 
Rep.  841. 

Oregon.  —  Patterson  v.  Patterson,  40 
Oregon  560;  'Kitchen  v.  Holmes,  42 
Oregon  252;  Nye  v.  Bill  Nye  Gold 
Min.,  etc.,  Co.,  42  Oregon  560;  Fergu- 
son V.  Retger,  43  Oregon  505. 

Rhode  Island.  —  Dunn  v.  Sullivan,  23 
R.  I.  605. 

Texas.  —  Ellis  v.  Howard  Smith  Co., 
(Tex.  Civ.  App.  1904)  80  S.  W.  Rep. 

633. 

See  also  Ide  v.  Fratcher,  194  111. 
552;  Illinois  Steel  Co.  v,  Ostrowski, 
194  111.  376 ;  Coppes  t;.  Union  Nat.  Sav., 
etc.,  Assoc,  (Ind.  App.  1903)  67  N.  E. 
Rep.  1022;  Scamell  v.  St.  Louis  Tran- 
sit Co.,  103  Mo.  App.  504;  (jerber  v. 
Kansas  City,  105  Mo.  App.  191 ;  Soren- 
sen  V.  Sorensen,  (Neb.  1903)  94  N. 
W.  Rep.  540;  State  v.  Smith,  31  Wash. 

245. 
MS.     1.   AriMona.  —  Downing  v.  U. 

S..  (Ariz.  1902)  68  Pac.  Rep.  555. 

California.  —  Cortelyou  v.  Jones,  132 
Cal.  131,  modifying  (Cal.  1900)  6x  Pac 
Rep.  918. 

Florida.  —  Florida  Cent.,  etc.,  R.  Co. 
V.  Ashmore,  43  Fla.  272. 

Illinois,  —  Alton  R.,  etc.,  Co.  v. 
Foulds,  190  111.  367;  Ide  v.  Fratcher, 
194  111.  552;  Illinois  Steel  Co.  v.  Os- 
trowski, 194  III.  376.  See  also  Illinois 
Steel  Co.  V,  Stonevick.  199  111.  122. 

Indiana.  — John  H.  Hibben  Dry 
Goods  Co.  V.  Hicks,  26  Ind.  App.  646. 

1 


See  also  State  Bldg.,  etc,  Assoc  «. 
Brackin,  27  Ind.  App.  677. 

Kentucky,  —  Louisville,  etc.,  R.  C^. 
V.  Simpson,  (Ky.  1901)  64  S.  W.  Rep. 
750;  Hill  V,  Ragland,  114  Ky.  209; 
Dunekake  v.  Beyer,  (Ky.  1904)  79  S. 
W.  Rep.  209. 

Missouri.  —  Gustin  v.  Concordia  F. 
Ins.  Co.,  90  Mo.  App.  373,  oMrmed  164 
Mo.  172  (defective  averment  of  value) ; 
Munchow  V.  Munchow,  96  Mo.  App. 
553;  Scamell  v.  St  Louis  Transit  Co., 
X03  Mo.  App.  504. 

Oregon,  —  Patterson  v.  Patterson,  40 
Oregon  560.  See  also  Ferguson  v.  Rei- 
ger,  43  Oregon  505. 

Rhode  Island.  —  Dtmn  v.  Sullivan,  23 
R.  I.  605. 

United  States.  —  Lehman  v.  U.  S.. 
(C.  C.  A.)  127  Fed.  Rep.  41.  See  also 
Mine,  etc..  Supply  Co.  v,  Parke,  etc, 
Co.,  107  Fed.  Rep.  881,  47  C.  C.  A.  34. 

M4«  1.  See  State  v.  Peak,  130  N. 
Car.  7x1;  State  v,  Anderson,  30  Wash.' 

14. 

6.  State  V,  Snider,  32  Wash.  299. 

7.  California.  —  Cortelyou  v.  Jones, 
X32  Cal.  X3X,  modifying  (Cal.  1900)  61 
Pac  Rep.  9x8. 

F/onda.  —  Florida  Cent.,  etc,  R.  Co. 
V,  Ashmore,  43  Fla.  272. 

Illinois.  —  Alton  R.,  etc.,  Co.  v. 
Foulds,  190  111.  367;  Illinois  Steel  Co. 
V.  Mann,  197  111.  x86;  Knisely  v.  Brown, 
95  111.  App.  516;  Chicago  v.  Selz,  104 
111.  App.  376,  affirmed  202  111.  545.  See 
also  Illinois  Steel  Co.  v,  Stonevick,  199 
111.  X22.  Compare  Illinois  Steel  Co.  v. 
Ostrowski,  X94  111.  376;  Ide  v.  Fratcher, 

194  111.  55a. 

Indiana,  —  (^ppes  v.  Union  Nat 
Sav.,  etc.,  Assoc,  (Ind.  App.  1903)  67 
N.  E.  Rep.  1022. 

Kentucky.  —  Louisville'  v.  Brewer, 
(Ky.  1903)  72  S.  W.  Rep.  9;  Dunekake 
V,  Beyer,  (Ky.  1904)  79  S.  W.  Rep. 
209 ;  Louisville,  etc,  R.  Co.  v.  Simpson. 
(Ky.  190 1 )  64  S.  W.  Rep.  750. 

ifissouri.  —  Strauss  v.  St.  Louis 
Transit  Co.,  102  Mo.  App.  644 :  Scamell 
V.  St.  Louis  Transit  Co.,  103  Mo.  App. 
504;  Farmers'  Bank  v.  Manchester  As- 
sur.   Co.,   (Mo.  App.   1904)   80   S.   W. 

132 


Vol.  XXII. 


VERDICT. 


•4a-»47 


94tS.     IndeflnitoBMi  and  Vnosrtainty.  —  See  note  I. 

d.  Defective  Averment  of  Title.  —  See  note  2. 
•46.   g.  Inferences  from  Allegations.  —  See  note  2. 

h.  Irregularities  of  Practice  and  Procedure.  — 
See  note  3. 

I.  Erroneous  Instructions.  —  See  note  4, 
y.  Constructive  Amendment  of  Pleadings.  —  See 
note  5. 
947.    /.  Substantial  Errors  or  Omissions  —  (i)  In  Gen 

eraL  —  See  note  3. 


Rep.  299;  Gerber  v,  Kansas  City,  105 
Mo.  App.  191 ;  Robinson  v.  Metropoli- 
tan L.  Ins.  Co.,  105  Mo.  App.  567.  See 
also  Hyatt  v.  Legal  Protective  Assoc, 
106  Mo.  App.  610. 

Nebraska.  —  Sorensen  r.  Sorensen, 
(Neb.  1903)  94  N.  W.  Rep.  540.  Sec 
also  Barge  v.  Haslam,  63  Neb.  296; 
Bennett  v.  Bennett,  65  Neb.  432. 

Oregon, --liyc  v.  Bill  Nye  Gold 
Minn.,  etc.,  Co.,  42  Oregon  560. 

Texas,  —•  Lewis  v.  Batten,  (Tex.  Civ. 
App.  1904)  80  S:  W.  Rep.  389;  Ellis 
V.  Howard  Smith  Co.,  (Tex.  Gv.  App. 
1904)  80  S.  W.  Rep.  633. 

United  States,  —  Mine,  etc.,  Supply 
Co.  V.  Parke,  etc.,  Co.,  107  Fed.  Rep. 
881,  47  C.  C.  A.  34. 

See  also  Davis  v.  Shepherd,  31  Colo. 
14 1 ;  Davis  v.  Bray,  119  Ga.  220. 

945.  1.  Covington  Sawmill,  etc., 
Co.  V.  Clark,  (Ky.  1903)  76  S.  W.  Rep. 
348.  See  also  Strauss  v»  St.  Louis 
Transit  Co.,  102  Mo.  App.  644. 

2.  Dunn  v.  Sullivan,  23  R.  I.  605. 
Compare  Baker  v,  Shermsyi,  73  Vt.  26. 

Aetlon  on  Intnraaoe  PoUey— Ownersliip. 
—  See  Gustin  v,  Concordia  F.  Ins.  (^., 
164  Mo.  172. 

9<I6«  S.  Florida  Cent.,  etc.,  R.  Co. 
V.  Ashmore,  43  Fla.  272;  Munchow  v. 
Muncbow,  96  Mo.  App.  553;  Haggerty 
V,  St.  I^uis,  etc.,  R.  Co.,  100  Mo.  App. 
424;  McLean  v.  Kansas  City,  100  Mo. 
App.  625 ;  Scamell  v,  St.  Louis  Transit 
Co.,  103  Mo.  App.  504;  Robinson  v. 
Metropolitan  L.  Ins.  Co.,  105  Mo.  App. 
567 ;  Sorensen  v.  Sorensen,  (Neb.  1903) 
94  N.  W.  Rep.  540;  Ellis  v.  Howard 
Smith  Co.,  (Tex.  Civ.  App.  1904)  80 
S.  W.  Rep.  633.  See  also  Elizalde  v, 
Elizalde,  T37  Cal.  634^  639 ;  Illinois  Steel 
Co.  V.  Mann.  197  111.  186;  Kirchner  v. 
Smith,  207  Pa.  St.  431;  Baker  v.  Sher- 
man, 73  Vt.  26. 

8.  Supreme  Ct.  of  Honor  v.  Barker. 
06  Til.  App.  490.  See  also  People  v, 
Mathews,    139    Cal.    527;    Easterlin   v. 


State,  43  Fla.  565;  Weightnovel  v. 
State,  (Fla.  1903)  35  So.  Rep.  856; 
State  Bldg.,  etc.,  Assoc,  v,  Brackin,  27 
Ind.  App.  677;  Ginn  v.  State,  161  Ind. 
292 ;  Heater  v,  Penrod,  (Neb.  1902)  89 
N.  W.  Rep.  762;  Hart  v.  Cannon,  133 
N.  Car.  10;  Kirchner  tf.  Smith,  207 
Pa.  St.  431 ;  Taylor  v.  State,  44  Tex. 
Crim.  437 ;  State  v.  Williams,  49  W.  Va. 

220. 

4.  Chapman  v»  State,  120  Ga.  855; 
Groves,  etc.,  R.  Co.  v.  Herman,  206  111. 
34;  Douglass  V,  Agne,  (Iowa  1904)  99 
N.  W.  Rep.  550;  Cook  v.  Com.,  (Ky. 
1903)  72  S.  W.  Rep.  283;  White  v. 
State,  44  Tex.  Crim.  346;  Sparks  v. 
State,  (Tex.  Crim.  1903)  77  S,  W.  Rep. 
8x1.  See  also  Collins  v,  (jieorge,  102  Ga. 
509;  People's  Sav.  Bank  v.  Smith,  114 
Ga.  185;  Prior  v.  State,  1x8  Ga.  756; 
Illinois  L.  Assoc,  v.  Wells,  200  111.  445, 
affirming  102  111.  App.  544;  State  v. 
Gather,  X2i  Iowa  xo6;  State  v.  Senegal, 
107  La.  45a;  State  v.  Riddle,  179  Mo. 
287;  Collins  V,  (jeorge,  102  Va.  509; 
State  V,  Underwood,  35  Wash.  558; 
Downing  v.  State,  ix  Wyo.  86.  Com- 
pare   State    v.     Schaeffer,     172     Mo. 

335- 

6.  See  Elizalde  v.  Elizalde,  137  Cal. 
634 ;  Davis  v.  Bray,  1x9  Ga.  220 ;  Mine, 
etc..  Supply  Co.  v,  Parke,  etc.,  Co.,  107 
Fed.  Rep.  881,  47  C.  C.  A.  34.  Com- 
pare Block  Queensware  Co.  v,  Metzger, 
70  Ark.  232. 

947,  3.  California,  —  Buckman  v. 
Hatch,  139  Cal.  53* 

Florida,  —  Florida  Cent,  etc.,  R.  Co. 
V,  Ashmore,  43  Fla.  272, 

Illinois.  —  Schueler  v,  Mueller,  193 
111.  402;  Northern  Milling  C6.  v, 
Mackey,  99  111.  App.  57 ;  Western  Wheel 
Works  V,  Stachnick,  102  111.  App.  420; 
Sherwood  v,  Rieck,  X04  111.  App.  368; 
Jones  V.  Klawiter,  xxo  111.  App.  31. 

Indiana,  —  Coulter  v.  Bradley,  30  Ind. 
App.  421.  Compare  (xoodwine  v,  Cad- 
wallader,  158  Ind.  202. 
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949.  (4)  Material  Facts    Imperfectly    Stated.  —  Sec    notes 

3»  4- 

950.  n.  Waiver  of  Objections  Not  Made  Before  Ver- 
dict. —  See  notes  i,  2. 

0.  Statutes  of  Jeofails.  —  See  note  3, 

951.  See  note  i. 


Kentucky,  —  Hill  v.  Ragland,  114  Ky. 
209. 

Missouri.  —  Munchow  v.  Munchow, 
96  Mo.  App.  553 ;  Strauss  v,  St.  Louis 
Transit  Co.,  102  Mo.  App.  644;  Scamell 
V.  St.  Louis  Transit  Co.,  103  Mo.  App. 
504;  Robinson  v.  Metropolitan  L.  Ins. 
Co.,  105  Mo.  App.  567. 

Nebraska.  —  Barge  v.  Haslam,  63 
Neb.  296.  See  also  Bennett  v,  Ben- 
nett, 65  Neb.  432. 

North  Carolina.  —  Martin  v.  Martin, 
130  N.  Car.  27. 

Oregon.  —  Nye  v.  Bill  Nye  Gold 
Min.,  etc.,  Co.,  42  Oregon  560;  Fergu- 
son V.  Reiger,  43  Oregon  505. 

Texas.  —  Ellis  v.  Howard  Smith  Co., 
(Tex.  Civ.  App.  1904)  80  S.  W.  Rep. 
633.  See  also  Lewis  v.  Batten,  (Tex. 
Civ.  App.  1904)  80  S.  W.  Rep.  389. 

yermont.  —  Baker  v,  Sherman,  73 
Vt.  26. 

In  Afltton  Ml  Contrset.  — «  Compare  Nye 
V.  Bill  Nye  Gold  Min.,  etc.,  Co.,  42 
Oregon  560. 

949.  3.  California.  —  Cortelyou  v. 
Jones,  132  Cal.  131,  modifying  (Cal. 
1900)  61  Pac.  Rep.  918;  Cutting  Fruit 
Packing  Co.  v.  Canty,  141  Cal.  692. 

Florida.  —  Florida  Cent.,  etc.,  R.  Co. 
V.  Ashmore,  43  Fla.  272. 

Illinois.  —  Alton  R.,  etc.,  Co.  v. 
Foulds,  190  111.  367;  Illinois  Steel  Co. 
V.  Stonevick,  199  111.  122.  Compare 
Illinois  Steel  Co.  v.  Ostrowsld,  194  111. 
376 ;  Ide  V.  Fratcher,  194  111.  552. 

Indiana,  —  Coppes  v.  Union  Nat.  Sav., 
etc.,  Assoc,  (Ind.  App.  1903)  67  N.  £. 
Rep.  1022. 

Kentucky.  —  Louisville,  etc.,  R.  Co. 
V.  Simpson,  (Ky.  1901)  64  S.  W.  Rep. 
750;  Hill  V.  Ragland,  114  Ky.  209; 
Covington  Sawmill,  etc.,  Co.  v.  Clark, 
(Ky.  1903)  76  S.  W.  Rep.  348;  Dune- 
kake  v,  Beyer,  (Ky.  1904)  79  S.  W. 
Rep.  209,  citing  Hill  v.  Ragland,  114 
Ky.  209. 

Missouri.  —  Munchow  v.  Munchow, 
f)6  Mo.  App.  553 :  Strauss  v.  St.  Louis 
Transit  Co.,  102  Mo.  App.  644;  Scamell 
r.  St.  Louis  Transit  Co.,  103  Mo.  App. 
504;  Robinson  v  Metropolitan  L.  Ins. 
Co.,  105  Mo.  App.  5^7;  Farmers'  Bank 


V.   Manchester  Assur.  Co.,   (Mo.  App. 
1904)  80  S.  W.  Rep.  299. 

Nebraska  —  Barge  v.  Haslam,  63  Neb. 
296;  Sorensen  v.  Sorensen,  (Neb.  1903) 
94  N.  W.  Rep.  540.  See  also  Bennett 
V.  Bennett,  65  Neb.  432. 

Oregon.  —  Patterson  v.  Patterson,  40 
Oregon  560;  Nye  v.  Bill  Nye  Gold 
Min.,  etc.,  Co.,  42  Oregon  560;  Fergu- 
son V.  Reiger,  43  Oregon  505. 

Rhode  Island.  —  Dunn  v.  Sullivan,  23 
R.  I.  605. 

Texas.  —  Lewis  v.  Batten,  (Tex.  Civ. 
App.  1904)  80  S.  W.  Rep.  389;  Ellis  v, 
Howard  Smith  Co.,  (Tex.  Civ.  App. 
1904)  80  S.  W.  Rep.  633. 

United  States.  —  Mine,  etc..  Supply 
Co.  V.  Parke,  etc.,  Co.,  107  Fed.  Rep. 
881,  47  C.  C.  A.  34;  Lehman  v.  U.  S., 
(C.  C.  A.)  127  Fed.  Rep.  41. 

See  also  Davis  v.  Bray,  119  Ga.  220. 

4.  Florida  Cent.,  etc.,  R.  Co.  v.  Ash- 
more,  43  Fla.  272 ;  Sherwood  v.  Rieck, 
104  111.  App.  368;  Strauss  v.  St  Louis 
Transit  Co.,  X02  Mo.  App.  644;  Scamell 
V.  St.  Louis  Transit  Co.,  103  Mo.  App. 
504;  Robinson  v.  Metropolitan  L.  Ins. 
Co.,  105  Mo.  App.  567;  Lewis  v.  Bat- 
ten, (Tex.  Civ.  App.  1904)  80  S.  W. 
Rep.  389 ;  Ellis  v.  Howard  Smith  Co., 
(Tex.  Civ.  App.  1904)  80  S.  W.  Rep. 
633.  See  also  Coulter  v.  Bradley,  30 
Ind.  App.  421 ;  Hill  v.  Ragland,  114  Ky. 
209;  Munchow  V.  Munchow,  96  Mo. 
App.  553;  Hyatt  v.  Legal  Protective 
Assoc,  106  Mo.  App.  610.  Compare 
Barge  v.  Haslam,  63  Neb.  296 ;  Martin 
V.  Martin,  130  N.  Car.  27  (defective 
complaint  for  divorce). 

9AO.  1.  See  Florida  Cent.,  etc.,  R. 
Co.  V.  Ashmore,  43  Fla.  272;  Yates  v. 
State,  43  Fla.  177. 

9.  State  V.  Williams,  49  W.  Va.  220. 

8.  Criminal  AetioBS.  —  See  State  «r. 
Peak,  130  N.  Car.  711. 

051.  1.  Downing  v.  U.  S.,  (Arix. 
1902)  68  Pac.  Rep.  555 ;  Florida  Cent, 
etc.,  R.  Co.  V.  Ashmore,  43  Fla.  272; 
Schueler  v.  Mueller,  193  111.  402; 
Strauss  v.  St.  Louis  Transit  Co.,  102 
Mo.  App.  644;  State  v.  Peak,  no  N. 
Car.  711 :  Lehman  v.  U.  S..  (C.  C.  A.) 
127  Fed.  Rep.  41.  •  See  also  Davis  v. 
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989.     But  DefMti  AffeetiBf  iMwUal  Xeriti  of  Gontrovonj.  —  See  note  1. 

954.    X.  CovBTBircTiov  of  Oevsbal  Vebdiot  —  1.  BoMonablt 
Intandment  and  Construction.  —  See  note  i . 
958.    8.  Intent  of  Jury.  —  See  note  3. 

See  note  i. 

Langvagt  of  Terdlot.  —  See  note  2. 

3.  Constmction  in  Light  of 

See  note  i. 

6.  Ignoring  Connti.  —  See  notes  i ,  2. 


956. 


957. 
958. 


—  See  note  3. 


Bray,  1x9  Ga.  220;  Reed  v.  Crane,  89 
Mo.  App.  670;  Scamell  v,  St.  Louis 
Transit  Co.,  103  Mo.  App.  504. 

In  an  Aetion  for  Xosbo  Profltt,  failure 
of  the  petition  to  allege  that  the  plain- 
tiff had  possession  of  the  premises  and 
was  disturbed  or  expelled  by  the  de- 
fendant has  been  held  to  be  cured  by  the 
statute  of  jeofails.  Phillips  v.  Stewart, 
87  Mo.  App.  486. 

059.  1.  Omisiion  of  XMential  Slomont. 
—  Florida  Cent.,  etc.,  R.  Co.  v.  Ash- 
more,  43  Fla.  272;  Western  Wheel 
Works  V.  Stachnick,  102  III.  App.  420 ; 
Sherwood  v,  Rieck,  104  111.  App.  368; 
Scamell  v,  St.  Louis  Transit  Co.,  103 
Mo.  App.  504.  See  also  Downing  v. 
U.  S.,  (Ariz.  1902)  68  Pac.  Rep.  555; 
Strauss  v.  St.  Louis  Transit  Co.,  102 
Mo.  App.  644;  Martin  v.  Martin,  130 
N.  .Car.  27. 

954.  1.  Smith  V.  State,  117  Ga. 
x6;  Hocker  r.  Com.,  (Ky.  1902)  70  S. 
W.  Rep.  291;  State  v.  McDonald,  16 
S.  Dak.  78;  Peters  r.  Johnson,  50  W. 
Va.  644. 

056.  S.  State  v.  Snider,  32  Wash. 
299  [quoting  22  Encyc.  of  Pl.  and  Pr. 
955];  Hocker  r.  Com.,  (Ky.  1902)  70 
S.  W.  Rep.  291 ;  Owens  v,  Stete,  82 
Miss.  18;  SUte  V.  Norris,  65  S.  Car. 
287 ;  Peters  v,  Johnson,  50  W.  Va.  644. 
See  also  Johns  v.  State,  (Fla.  1903) 
35  So.  Rep.  71. 

Laroony. —  Where  a  statute  graduates 
the  crime  of  larceny  on  the  old  com- 
mon-law basis  of  property  value,  a  ver- 
dict of  "  grand  lafceny  "  will  be  con- 
strued to  mean  the  corresponding  stat- 
utory degree.    State  v.  Bean,  74  Vt.  iix. 

056.  1.  State  v.  Snider,  Z2  Wash. 
299  [quoting  22  Encyc.  of  Pl.  and  Pr. 
956]  :  Hocker  v.  Com.,  (Ky.  X902)  70 
S.  W.  Rep.  291 ;  Owens  v.  State,  82 
Miss.  18.  See  also  Peters  v,  Johnson, 
50  W.  Va.  644.  Compare  State  v.  Bean, 
74  Vt.  XII. 

9.  State  V.  Snider,  32  Wash.  299 
[quoting   22    Encyc.   of   Pl.   and   Pr. 


95<5]  ;  Hocker  r.  Com.,  (Ky.  1902)  70  S. 
W.  Rep.  291 ;  Owens  v.  State,  82  Miss. 
18.  See  also  Peters  v.  Johnson,  50  W. 
Va.  644;  State  v.  Henry,  51  W.  Va. 
283.    Compare  State  v.  Bean,  74  Vt  iii. 

8.  State  V,  Snider,  z^  Wash.  299 
[quoting  22  Encyc.  of  Pl.  and  Pr. 
956] ;  Benbow  v.  State,  128  Ala.  x ; 
Webb  V,  Reynolds,  139  Ala.  398;  Peo- 
ples Sav.  Bank  v.  Smith,  1x4  Ga.  185; 
Bossard  v.  Vaughn,  68  S.  (Tar.  96; 
Stroggins  v.  State,  43  Tex.  Crim. 
605 ;  Chicago,  etc.,  R.  Co.  v.  Hender- 
son, (Tex.  Civ.  App.  1903)  73  S.  W. 
Rep.  36. 

neoeription  of  Land.  —  See  Webb  v. 
Reynolds,  139  Ala  398. 

Two  Gaoiot  of  Action.  —  In  the  absence 
of  anything  to  show  that  a  general  ver- 
dict is  applicable  only  to  one  cause  of 
action  set  forth  in  the  declaration,  it 
must  be  held  to  be  rendered  for  all 
causes  of  action  included  therein.  Har- 
per, etc.,  Co.  V.  Mountain  Water  Co.,  65 
N.  J.  Eq.  479. 

957.  1.  State  v.  Snider,  32  Wash. 
299  [quoting  22  Encyc.  of  Pl.  and  Pr. 
957I ;  Roberson  v.  State,  (Fla.  1903)  34 
So.  Rep.  294.  See  also  People  v. 
Lapique,  (Cal.  1901)  67  Pac.  Rep.  14, 
reversed  on  other  grounds  136  Cal. 
503 ;  Williams  v.  State,  (Fla.  1903)  34 
So.  Rep.  279 ;  Lawson  v.  Robinson,  68 
Kan.  737 ;  Buckeye  Engine  Co.  r.  Buck- 
waiter,  (Ky.  190X)  61  S.  W.  Rep.  263; 
Stroggins  v.  State,  43  Tex.  Crim.  605; 
Rountree  v.  Haynes,  (Tex.  Civ.  App. 
1903)  7Z  S.  W.  Rep.  435. 

058.  1.  Parish  v.  State,  130  Ala. 
92;  Bigcraft  v.  People,  30  Colo.  298; 
Hechter  v.  State,  94  Md.  429;  State  v. 
Maurer,  96  Mo.  App.  347 ;  State  v.  Mc- 
Anally,  105  Mo.  App.  333 ;  Johnson  v. 
Cora.,  102  Va.  927. 

2.  A  Vordiot  of  Gnilty  of  Xanilanghtar, 
where  the  common-law  crime  has  been 
divided  by  statute  into  two  crimes,  will 
not  authorize  an  acquittal  of  both. 
Spriggs  V.  Com.,  XX3  Ky.  724. 
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•S9,     Xa  OItU  A«tl«i.  —  See  note  i. 

6.  Silenee  m  to  One  or  Xore  Seftndants.  —  See  note  2. 

7.  Intondmonti  Faror  Verdiott  -  a.  In  General.  —  See 


note  3. 
961 


See  notes  i,  2. 

d.  Presumption  as  to  Finding  of  Necessary  Facts. 

—  See  note  i . 

XI.  AMSiTDicsHT  or  OivsEAL  Tbbdict  —  1.  In  OeneraL 

—  See  note  3. 
969.    2.  Amendment  by  Conrt  —  tf.  Generally.  —  See  note  i. 

b.  Amendment  in  Presence  of  Jury. — See  notes  2, 3. 

c.  Amendment  Without  Consulting  Jury.  —See 


964. 
965. 

note  I. 

966* 


e.  Limitations  upon  Power  of  Amendment  by 


Court.  — See  notes  i,  2. 


1.   Wabash  R.  Co.  v.  Smillie, 
97  II].  App.  7. 

9.  Lawaon  v,  Robinson,  68  Kan.  737; 
Taylor  v.  Houston,  etc.,  R.  Co.,  (Tex. 
Civ.  App.  1904)  80  S.  W.  Rep.  a6o. 
But  see  Gulf,  etc.,  R.  Co.  v.  Renfro, 
(Tex.  Civ.  App.  1902)  69  S.  W.  Rep. 
648. 

SiaynUr  Conitrnad  aa  Plural.  —  Where 
the  liability  of  two  defendants  depends 
upon  but  one  defense,  and  therefore  if 
one  is  found  liable  by  the  jury  the 
other  must  also  be  liable,  a  verdict 
against  "  the  defendant "  will  be  con- 
strued as  against  both.  West  Chicago 
St.  R.  Co.  V.  Home,  197  111.  250. 

If  Only  Ona  Dafandant  Is  Sarrad  and  ap- 
pears, he  alone  is  affected  by  a  verdict 
against  "the  defendant"  Storey  v. 
Kerr,  (Neb.  1902)  89  N.  W.  Rep. 
'601. 

8.  Morford  v.  Chicago,  etc.,  R.  Co., 
158  Ind.  494;  State  v.  McDonald,  16  S. 
Dak.  78.  See  also  Johns  v.  State,  (Fla. 
1903)  35  So.  Rep.  71. 

960.  1.  Smith  v.  State,  117  Ga.  x6; 
State  V.  McDonald,  16  S.  Dak.  78. 

8.  State  V.  Snider,  32  Wash.  299 
[citing  22  En  CYC.  of  Pl.  and  Pr.  960]. 
See  also  Buckeye  Engine  Co.  v.  Buck- 
waiter,  (Ky.  1901)  61  S.  W.  Rep.  263; 
Peters  v.  Johnson,  50  W.  Va.  644. 

Tha  Courtis  Charga  may  be  taken  into 
consideration  in  construing  the  verdict. 
Rountree  v.  Haynes,  (Tex.  Civ.  App. 
1903)  73  S.  W.  Rep.  435. 

061.  1.  Huss  V.  Chicago  G.  W.  R. 
Co.,  113  Iowa  343;  Wheeler  v.  Metro- 
politan Stock  Exch.,  72  N.  H.  315.  See 
also  Busher  v.  New  York  L.  Ins.  Co., 
72  N.  H.  551 ;  State  v.  Bean,  74  Vt.  ixi. 


S.  Saxon  v.  Foster,  69  Ark.  626; 
Harper,  etc.,  Co.  v.  Mountain  Water 
Co.,  65  N.  J.  Eq.  479. 

INKI.  1.  Italian- Swiss  Agricultural 
Colony  V.  Pease,  194  111.  98;  Bergen, 
etc.,  Co.  r.  Sears,  (Ky.  1902)  67  S.  W. 
Rep.  1002;  Champ  Spring  (To.  v.  Roth 
Tool  Co.,  103  Mo.  App  103;  Interna- 
tional, etc.,  R.  Co.  r.  Locke,  (lex.  Civ. 
App.  1902)  67  S.  W.  Rep.  1082;  Inter- 
national, etc.,  R.  Co.  V,  Branch,  29  Tex. 
Civ.  App.  X44.  See  also  Black  v.  State, 
(Tex.  Crim.  1902)  68  S.  W.  Rep.  683. 
But  see  Wells  v.  State,  116  G^  87. 
Compare  McCrary  v.  Gano,  115  Ga.  295. 

A  County  Jndge  cannot  amend  a  ver- 
dict in  Nebraska.  Luft  v.  Hall,  (Neh. 
1904)  99  N.  W.  Rep.  494. 

964.  S.  Bergen,  etc.,  Co.  v.  Sears, 
(Ky.  1902)  67  S.  W.  Rep.  1002;  Black 
r.  State,  (Tex.  Crim.  1902)  68  S.  W. 
Rep.  683 ;  State  v.  Norria,  6$  S.  Car. 
287. 

S.  See  Bergen,  etc.,  Co.  v.  Sears.  (Ky. 
1902)  67  S.  W.  Rep.  1002. 

965.  1.  Davis  v.  Shepherd,  31 
Colo.  141 ;  Italian-Swiss  Agricultural 
Colony  V.  Pease,  194  111.  98 ;  Malott  v. 
Howell,  III  III.  App.  233;  Townsend  V. 
Kreigh,  133  Mich.  248,  modifying  on 
rehearing  133  Mich.  246;  Champ  Spring 
Co.  V.  Roth  Tool  Co.,  103  Mo.  App. 
103 ;  International,  etc..  R.  Co.  v. 
Branch.  29  Tex.  Civ.  App.  144;  Inter- 
national, etc.,  R.  Co.  V.  Locke,  (Tex. 
Civ.  App.  1902)  67  S.  W.  Rep.  1082. 
Compare  Wells  v.  State,  116  Ga.  87. 

966.  1.  McCrary  v,  Gano,  iis  Ga. 
29  s ;  Wells  V.  State,  116  Ga.  87;  Shayne 
V.  White,  81  N.  Y.  App.  Div.  600. 

8.  See   State  v,   Norris,  6$    S.  Cms. 
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967.  See  note  i. 

8.  Amendment  by  Jury  —  a.  Generally.  —  See  note  2. 

b.  Amendment  by  Jury  under  Advice  of  Court. 
—  See  note  3. 

968,  See  notes  i,  2. 

c.  Sending  Jury  Back  —  (i)  /«  General.  —  See  note  3. 
970.     See  note  i. 

(2)  Limitation  of  Rule  as  to  Sending  Jury  Back.  —  See 
note  4. 

971*  4.  Amendment  After  Diioharge  of  Jury.  —  a.  General 
Rule.  —  See  note  i. 

973,    See  note  i. 


287.     Compare  McCrary  v.  Gano,   115 
Ga.  295. 


2.  Bergen,  etc.,   Co.  v.   Sears,    (Ky. 
1902)    67  S.   W.   Rep.   1 002;   State  v. 


967.    1.   Conrey  v.  Metropolitan  St     Norris,  65  S.  Car.  287;  King  v.  Lane, 


R.  Co.,  73  N.  Y.  App.  Div.  518. 
8.  Saterlee  v,  Saterlee,  28  Colo.  290; 


68  S.  Car.  430. 
S.  Campbell   v.    Iowa   Cent.    R.    Co., 


Hechter  v.  State,  94  Md.  429.  See  also  (Iowa  1904)  99  N.  W.  Rep.  1061  [citing 
Black  V,  State,  (Tex.  Crim.  1902)  68  22  Encyc.  op  Pl.  and  Pr.  968]  ;  Moore 
S.   W.   Rep.   683.     Compare  Saxon  v.     v.  Penn,  X15  Ga.  796;  State  v.  Washing- 


Foster,  69  Ark.  626. 


ton,  107  La.  298;  Owens  v.  State,  82 


ZlimiiiAtion   of    Saoommmdatioa    fnr  Miss.   18;  Champ  Spring  Co.  v.  Roth 

Meroy.  —  Where  the  jury  in  a  criminal  Tool  Co.,  103  Mo.  App.  103 ;  Ver  Steeg 

case  is  sent  back  to  correct  the  form  v,  Becker-Moore  Paint  Co.,  106  Mo.  App. 

of   its  verdict,   the   verdict  afterwards  257 ;  State  v,  Gonneion,  68  N.  J.  L.  429. 

submitted  is  not  vitiated  by  the  omis-  See  also  Bond  v.  Wilson,   131   N.  Car. 

sion   of  a   recommendation   for  mercy  505;  Carano  v.  State,  24  Ohio  Cir.  Ct. 

which  formed  part  of  the  verdict  as  first  93,  in  which  case  it  was  held  that  the 

returned.    State  v.  Gianfala,  113  La.  463.  verdict  as  first  returned  did  not  amount 

8.  Lide  v.  State,  133  Ala.  43;  Camp-  to  an  acquittal;   King  v.  Lane,  68  S. 

bell  V.  Iowa  Cent.  R.  Co.,  (Iowa  1904)  Car.  430 ;  Black  v.  State,  (Tex.  Crim. 

99  N.  W.  Rep.  io6x ;  Bergen,  etc.,  Co.  1902)  68  S.  W.  Rep.  683. 

V.   Sears,    (Ky.    1902)   67   S.   W.   Rep.  Baqasf t  for  Leniaaoy. —  Where  the  jury 

1002;  Champ  Spring  Co.  v.  Roth  Tool  cannot  fix  the  term   of   imprisonment, 

Co.,   103  Mo.  App.  X03;  Ver  Steeg  v.  a  request  addressed  to  the  court  in  the 

Becker- Moore  Paint  Co.,  106  Mo.  App.  original  verdict  that  such  imprisonment 

257;    King  V,   Lane,   68   S.   Car.   430;  be   no   more   than   five   years   may   be 

International,    etc.,    R.    Co.    v.    Locke,  omitted  from  the  amended  verdict.    Coil 

(Tex.  Civ.  App.  1902)  67  S.  W.  Rep.  v.  State,  62  Neb.  15. 

1082;  Black  1/.  State,  (Tex.  Crim.  1902)  070.    1.   Compare     State    v,    (jon- 

68  S.  W.  Rep.  683.     See  also  State  v.  neion,  68  N.  J.  L.  429. 


Thomhill,  174  Mo.  364;  Bond  v.  Wil- 
son, 131  N.  Car.  505. 


4.  Ver  Steeg  v.  Becker-Moore  Paint 
Co.,  X06  Mo.  App.  2$7,    Compare  Camp- 


Kay  Ondly  Amend  Written  Yerdlet.  —    bell  v.  Iowa  Cent.  R.  Co.,  (Iowa  1904) 


Stevens  v.  State,  133  Ala.  28. 


99  N.  W.  Rep.  1 061 ;  Champ  Spring  Co. 


06§«  1.  Lide  V.  State,  133  Ala.  43;  v.  Roth  Tool  Co.,  103  Mo.  App.  103; 
Bergen,  etc.,  Co.  v.  Sears,  (Ky.  1902)  Bond  v.  Wilson,  131  N.  Car.  505. 
67  S.  W.  Rep.  1002 ;  State  v.  Thorn-  971*  1.  CThamp  Spring  Co.  v.  Roth 
hill,  174  Mo.  364;  Ver  Steeg  v.  Becker-  Tool  Co.,  103  Mo.  App.  103.  See  also 
Moore  Paint  Co.,  xo6  Mo.  App.  257 ;  Saterlee  v.  Saterlee,  28  Colo.  290.  Corn- 
King  V.  Lane,  68  S.  Car.  430;  Inter-  pare  Wells  v.  State,  xx6  Ga.  87. 
national,  etc.,  R.  Co.  v.  Locke,  (Tex.  The  Addition  of  Interoit  to  the  amount 
Civ.  App.  X902)  67  S.  W.  Rep.  1082;  of  the  verdict  after  the  discharge  of 
Black  V.  State,  (Tex.  Crim.  X902)  68  the  jury  has  been  held  to  be  error. 
S.  W.  Rep.  683.  See  also  Campbell  v.  Dyer  v.  Combs,  65  Mo.  App.  148. 
Iowa  Cent.  R.  Co.,  (Iowa  X904)  99  N. 
W.  Rep.  xo6x. 


073.    1.   Hechter  v.   State,  94  Md. 
429.    See  also  Saxon  v,  Foster,  69  Ark. 
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•78.    *.  Qualifications  of  General  Rule.  —  Sec  note  2. 

974.     Ai  to  Mtrt  7«raal  OorrMtioni  of  Boewd.  —  See  note  2. 

978.    5.  From  What  Amended  —a.  In  General.  —  See  note  i. 

977.  6.  Barplaiage  —  a.  General  Rule.  —  See  note  3. 

978.  See  note  2. 

980.  Zn.  Sfxcial  Tbbdictb  —  8.  When  Special  Yerdictt  May 
Be  Rendered.  —  See  note  2. 

98 1 .  4.  Beqnisites  of  Special  Terdiets  —  a.  In  General.  — 
See  note  4. 

989,  b.  Rule  in  Criminal  Cases  — (i)  In  General.  —  See 
note  2. 

986.  5.  Faett  Vot  Embraced  Within  iMnea  —  See  note  2. 

988.  6.  KesponiiTeneet  —  ^.  Facts  Not  in  Dispute  —  Hjid- 

laf  Vndifpatod  Vmu.  —  See  note  3. 

999.    9.  Form  of  Special  Verdict  —  d.  Preparation  of  Form 
BV  Counsel.  —  See  note  2. 

996.  18.   Construction    of  Special   Verdict  —  ^.   Issues   or 
Facts  Ignored.  —  See  note  4. 

997.  e.  Aider  by  Intendment.  —  See  note  i. 
lOlNI.    16.  Surplusage.  —  See  note  3. 

1908.    XTL  Sbalsd  Txbdicts  — 8.  Affirmance  of  Verdict  in 
Court.  —  See  note  6. 

1999.    9.  Dissent  from  Verdict  —  See  note  2. 

626.    Compare  Wells  v.  State,  ii6  Ga.  986*    t.   Goodwine  v,   Cadwallader, 

87.  158  Ind.  Z02. 

Aft«r    SMordatloB  and  AflrmsaM.  —  MS.    S.   Standard     Sewing     Mach. 

Hechter  v.  State,  94  Md.  429.  Co.  v.  Royal  Ins.  Co.,  201  Pa.  St.  645. 

•73.    S.    Wells  V.  State,  116  Ga.  87.  MS.    S.    Gale   v.    Priddy,   66   Ohio 

See  also  International,  etc,  R.  Co.  v.  St.  400,  citing  22  Encyc  op  Pl.  and  Pa. 

Branch,  29  Tex.  Civ.  App.  144.  993. 

•T4.    S.   See  International,  etc.,   R.  M6.    4.  Compare  Standard  Sewing 

Co.  v.  Branch,  29  Tex.  Civ.  App.  144.  Mach.  Co.  v.  Royal  Ins.  Co.,  201  Pa.  St 

976.    1.  ETJUnattona  bj  ths  WwnoMB,  645. 

will    not    authorize    changes    of    sub-  M7.    1.  SpMial  Terdiet  Mvt  Ooataia. 

stance  made  in  the  verdict  after  it  was  —  Standard  Sewing  Mach.  Co.  v.  Royal 

agreed    on    and    the    jury    dispersed.  Ins.  Co.,  201  Pa.  St  645. 

Wells  V.  Sute,  116  Ga.  87.  1000.    S.  Whsrs  Findiiiga  ITot  Witlila 

077.  S.   Webb  v,  Reynolds,  139  Ala.  Ihom  Art  ladadad. —  See  Goodwine  v. 
398;  Louisville,  etc.,  R.  Co.  v.  Chandler,  Cadwallader,  158  Ind.  202. 

(Ky.  1902)  70  S.  W.  Rep.  666,  rehear-  lOM.    0.    Ellsworth  v.  Vamum,  105 

ing  denied  (Ky.   1903)   72  S.  W.  Rep.  111.  App.  487,  holding  that  in  legal  con- 

805.  templation  there  was  no  verdict  where 

A  BaoomiBMidAtloa  to  the  Marcy  of  the  it   appeared   that   only   eleven   of  the 

Court   where  the  court  alone  fixes  the  jurors  were  present  at  the  reception  of 

punishment  may  be  rejected  as  surplus-  the  paper  purporting  to  be  a  verdict; 

age.    State  v.  Newman,  49  W.  Va.  724.  that  no  announcement  was  made  by  any 

078.  8.   Compare   Owens   v.    State,  of  the  jury;   and  that  the  paper  was 
82  Miss.  18.  not  read  in  the  presence  of  the  juron 

OM.    S.    Wells  V,  State,  116  Ga.  87.  assembled. 

081.    4.    State  v.   Washington,    107  Consent    of    Pirtiee.  —  Till  v,  Redos, 

La.  298;  Standard  Sewing  Mach.  Co.  v.  79  Miss.  125. 

Royal  Ins.  Co.,  201  Pa.  St.  645.  lOM.    8.  Ellsworth  v.  Vamum,  105 

089.    S.    State  v.   Washington,    107  III.  App.  487 ;  Hechter  v.  State,  94  Md. 

La.  298.  429, 
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1011.    11.  Amendment  and  Correotion  —  ^.  Amendment  by 
Jury.  —  See  note  4. 
1019.    See  notes  i,  2. 

1011.    4.    nechter  v.  State,  94  Md.  v.  Metropolitan  St   R.  Co.,  73  N.  Y. 

429.  App.  Div.  518. 

1013.    1.    Strickland   Wine   Co.   v.  Making  Verdict  More  Ezplieit.  —  See 

Hayes,    94    111.    App.    476;    Wright   v.  Wright  v.  Wright,  114  Iowa  748. 

Wright,  114  Iowa  748.    See  also  Conrey  8.   Hechter  v.  State,  94  Md.  439. 
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VERIFICATION. 

1017.    m  Iv  Xamn — l.  Teriflcation  of  Bill  —  a.  N  ecessity 
FOR  Verification  —  (i)  In  Genet aL  —  See  note  2. 

1090.  (2)   When  Necessary  —  AmindinNit  to  Bill  or  Potition. — 
See  note  2. 

b.  By  Whom  Verified  —  As  oonenj  bqIo.  —  See  notes 

3»  5- 

1091.  d.  Form   and    Requisites   of   Verification — 

(i)  /»  General,  —  See  notes  5,  6. 

14MI9«    (2)  By  Agent  or  Attorney.  —  See  note  i. 

109S.    17.  VVBBB    OOBB8    AVD    8TATVTB8  — 2.  Vecesiity  for 
Yerifioatioii  —  a.  Petition,  Complaint,  Etc.  —  in  oonona  —  vtti- 

iofttioa  VraftUy  UnnooiiMry.  —  See  note  6. 

1  (MM.     Brory  PloodiBg  of  VmU.  —  See  note  3. 

1<MIS.    b.  Plea  or  Answer  —  whoro  compiaiat  vodiiod.  —  See 
note  2. 

\Wn.    See  note  1. 

PloM  in  AtetoBoat.  —  See  note  2. 

Olhor  7onnB  of  FIom  or  Answon  Baquiring  Yerifleatioii.  —  See 

notes  5,  6. 

1017,    S.  Fotition  for  Tomponury  In-  lOM.    S.   See  In  re  Glass,  119  Fed. 

JvBOtioa.  —  The  Texas  statute  requiring  Rep.  509,  citing  22  Encyc.  of  Pl.  and 

a  petition  for  injunction  to  be  sworn  to  Pa.  1024. 

applies   where   a  temporary   injunction  1085.    S.    Lindsay  v,  Beaman,   128 

is  sought  during  the  pendency  of  the  N.  Car.  189. 

suit,  and  prior  to  final  trial.     Johnson  1097«     1.    Conant  v.  Jones,  120  Ga. 

V,  Daniel,  25  Tex.  Civ.  App.  587.  568. 

lOM.    8.  Wlien  aa  Amondmont  Only  8.  Donley  v.  Dougherty,  97  111.  App. 

Bnlargoo  and  Aapliiloi   a  statement  in  544. 

the  bill  it  may  be  made  without  being  6.  Donley  v.  Dougherty,  97  111.  App. 

sworn  to.    Fowler  v.  Fowler,  204  111.  82.  544;  Gulf,  etc.,  R.  Co.  v.  Brown.  (Tex. 

8.   Hallett  v.  American  Law  Book  Co.,  Civ.  App.  1903)  75  S.  W.  Rep.  807.   See 

(Supm.  Ct  App.  T.)  40  Misc.  (N.  Y.)  also  Lindsay  v.  Bamett,   130  Ala.  417. 

652.  6.  Harris  v.  Randolph  County  Bank, 

6.  In  re  Goldberg,  117  Fed.  Rep.  69a.  157  Ind.  120;  Home  Circle  Soc.  No.  i 

1031.    5.    Parif^  v.  Vance,  no  111.  v.  Shelton,   (Tex.  Civ.  App.   1904)   81 

App.  50.  S.  W.  Rep.  84;  Perris  Irrigation  Dist. 

8.  In  re   Glass,    1x9   Fed.   Rep.   509,  v.  Thompson,  (C.  C.  A.)  1x6  Fed.  Rep. 

citing  22  Encyc.  op  Pl.  and  Pr.  xoai.  832. 

IMd*    1.   In  re  Glass,  119  Fed.  Rep.  Ploaa  Bonylng  the  Ezeoatloa  of  Any  la- 

509,  citing  22  Encyc.  op  Pl.  and  Pr.  ■trament  Pleaded  by  the  adverse  party 

1022.  must  be  verified  in  some  jurisdictions 

1093.    8.    Ash  V,  Beck,  (Tex.  Dv.  when  a  copy  of  the  instrument  is  filed. 

App.  X902)  68  S.  W.  Rep.  53.    See  also  Chicago  v.  Peck,  196  111.  260.    See  also 

Lindsay  v.  Beaman,   128  N.  Car.   189;  Matter   of   (Thristensen.    135    Cal.   674, 

Texas,  etc.,  R.  Co.  v.  Byers,  (Tex.  Civ.  holding,   however,   that    an   unprobntcd 

App.  X903)  73  S.  W.  Rep.  427.  will  set  up  in  a  pleading  is  not  within 
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1098,  See  note  3. 

1099.  See  notes  3,  5. 

c.  Amended  Pleadings.  —  See  note  6. 
1031.    3.  Time  of  Terifloation — a.  Petition  or  Complaint 

—  After  Aniwer. —  See  note  5. 
1033.    4.  By  Whom  Verified — a.  In  General  —  ytriflMtim 

by  Party  Pleading.  —  See  note  4. 

1033.  See  note  i. 

1034.  b.  Where  There  Are  Several  Parties  —  Teriflea- 

tion  by  One  of  Bereral  United  in  Intereet.  —  See  note  I. 

1 035.  c.  By  Agent  or  Attorney  —  in  Otnorai.  —  See  note  i . 

1036.  When  Proper.  —  See  notes  l,  3. 

1037.  See  note  i. 


the  statute.  Compare  Gumaer  v.  Sow- 
ers, 31  Colo.  164. 

109§«  S.  See  Marshall  Field  Co.  v. 
Oren  Ruff  com  Co.,  117  Iowa  157; 
Southern  Kansas  Farm  L.  &  T.  Co.  v. 
Barnes,  63  Kan.  548;  Stevens  v.  Equi- 
table Mfg.  Co.,  29  Tex.  Civ.  App.  168. 

14MI9.  8.  See  State  Ins.  Co.  v. 
Cranmer,  63  Kan.  886,  65  Pac.  Rep. 
661 ;  J.  B.  Watkins  Land  Mortg.  Co.  v. 
Campbell,  (Tex.  Civ.  App.  1904)  81 
S.  W.  Rep.  560. 

AUegationa  Held  Kot  to  Beqnire  Teriil- 
oation.  —  A  counter  pleading  which  does 
not  seek  to  put  the  execution  of  the 
contract  in  issue,  but  which  for  new 
matter  pleads  its  illegality,  does  not  re- 
quire verification.  Alexander  v.  Barker, 
64  Kan.  396. 

5.  Columbia  Drug  Co.  v.  Goodman, 
119  Ga.  474;  Cold  Blast  Transp.  Co.  v. 
Kansas  City  Bolt,  etc.,  Co.,  (C.  C.  A.) 
114  Fed.  Rep.  77- 

Bnle  IMatin^niihed.  —  The  fact  that  a 
verified  account  sued  on  and  set  out  in 
the  petition  is  not  denied  by  a  verified 
affidavit  does  not  preclude  the  defend- 
ant from  interposing  any  defense 
pleaded  in  the  answer  which  does  not 
involve  a  denial  of  the  reasonableness 
of  the  amounts  charged  in  the  verified 
account  or  the  correctness  of  the  items. 
In  such  case  it  may  be  shown  that  the 
plaintifT  agreed  to  charge  nothing  for 
items  of  work  done,  set  out  in  the  veri- 
fied account,  or  that  the  account  has 
been  paid.  Lucas  v.  Ford  County,  67 
Kan.  418. 

6.  Conant  v,  Jones,  120  Ga.  568. 
1031.     5.    Compare    Phcenix    Assur. 

Co.  V.  Fristoe,  53  W.  Va.  361,  wherein 
it  was  held  that  if  a  plaintiff  fails  to  file 
an  affidavit  with  his  declaration  in  as- 
sumpsit, he  cannot,  after  the  defendant 


has  appeared  and  filed  a  plea  of  non- 
assumpsit,  file  such  affidavit  and  have 
the  plea  stricken  from  the  record. 

1039.  4.  Levy  v.  David,  24  R.  I. 
349. 

1033.  1.  £.  J.  Codd  Co.  v.  Parker, 
97  Md.  3x9;  Clark  v.  Lutes,  xo  Kulp 
(Pa.)  99. 

1034.  1.  Butterfield  v.  Graves,  138 
Cal.  155;  Paddock  v.  Palmer,  (Supm. 
Ct.  Spec.  T.)  32  Misc.  (N.  Y.)  426. 
See  also  Levy  v,  David,  24  R.  I.  249. 

Yerifloation  by  Partner.  —  In  a  petition 
in  opposition  to  a  bankrupt's  discharge, 
verification  in  the  name  of  a  firm  by 
one  partner  authorized  to  sign  the  firm 
name  is  sufficient,  as  also  the  verifica- 
tion by  him  alone  or  by  another  part- 
ner, if  the  facts  be  known  to  him  and 
not  to  the  partner  signing  the  pleading, 
the  form  of  the  oath  stating  the  fact 
as  it  may  be.  In  re  Glass,  119  Fed. 
Rep.  509. 

1035*  1.  See  In  re  Glass,  119  Fed. 
Rep.  509  [citing  22  Encyc  op  Pl.  and 
Pr.  1035]  ;  Johnson  r.  Woodbury  Trust 
Co.,  63  Kan.  880,  64  Pac.  Rep.  1030; 
Taylor  r.  White,  86  Mo.  App.  526; 
O'Brien  v,  Yare,  88  Mo.  App.  489. 

1036.  1.  Option  of  Party  or  Attorney. 
—  In  South  Carolina  it  has  been  held 
that  the  provision  for  verification  by  an 
attorney  does  not  restrict  a  party  living 
out  of  the  county  where  his  attorney  re- 
sides from  verifying  his  own  pleadings. 
Holmes  v.  Moore,  63  S.  Car.  182. 

8.  Abbott  V.  Campbell,  (Neb.  1903) 
95  N.  W.  Rep.  591,  holding  that  the 
verification  need  not  state  expressly 
that  the  instrument  is  in  writing;  Caro- 
lina Grocery  Co.  v.  Moore,  63  S.  Car. 

1037.  1.  Carolina  Grocery  Co.  v. 
Moore,  63  S.  Car.  184 ;  In  re  Herzikopf, 
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10S7.    /.  Where  Corporation  Is  Party  —  b 
See  note  4. 

1039.  6.  Before  Whom  Verified  —  in  OeBanL  —  See  note  4. 

1 IMO,    6.  Form  and  Aeqniiitet  of  Teriflcation — a.  In  Generai. 

—  See  notes  2,  6. 

1041,    *.  By  Person  Other  than  Party  — (i)  Statement 
of  Grounds  of  Belief  —  Im  OraflnL  —  See  note  3. 
1049.    ixMvciQiit.  —  See  note  5. 

1045.  (2)  Statement  of  Reason  Why  Verification  Not  Made 
by  Party  —  In  Gmcnl.  —  See  note  3. 

1944.    c.  Compliance  with  Statutory  Form  —  ib  eeMni 

—  See  note  6. 

1046.  d.  Venue.  —  See  note  4. 

1047.  7.  Omitted  or  Defective  Verification  —  a.  Manner  of 
Raising  Objection  —  MotioA  to  strike  oat  —  See  note  2. 

1040.  Dtniimr.  —  See  note  2. 

UnToriilid  Pletding  TrMtod  m  VvlUty.  —  See  note  3. 

1051.    *.  Waiver  of  Objection.  —  See  note  4. 


118   Fed.   Rep.   xoi ;  /fi  re  Hunt,   1x8 
Fed.  Rep.  a82. 

1037.  4.  In  re  Glass,  1x9  Fed. 
Rep.  509  {.citing  22  Encyc.  of  Pl.  and 
Pb.  IOI5-XOS3  (1037)];  Marshall  Field 
Co.  V.  Oren  Ruffcorn  Co.,  117  Iowa 
159. 

1039.  4.  Mooney  v.  People,  96  111. 
App.  622. 

1040.  8.  See  Anthony  v.  Karbach, 
64  Neb.  509;  In  re  Bellah,  116  Fed. 
Rep.  69;  In  re  Glass,  119  Fed.  Rep. 
509;  White  V.  Bradley  limber  Co.,  119 
Fed.  Rep.  989,  affirmed  (C.  C.  A.)  121 
Fed.  Rep.  779;  In  re  Roukous,  128  Fed. 
Rep.  645- 

6.  In  OaorgU  an  affidavit  to  the  effect 
that  the  facts  set  forth  in  a  plea  are 
true  is  a  sufficient  verification.  Bishop 
V.  Exchange  Bank,  1x4  Ga.  962. 

1041.  8.  See  In  re  Glass,  X19  Fed. 
Rep.  509  [citing  22  Encyc.  of  Pl.  and 
Pr.  104X-1043] ;  Moffat  v.  Calvert 
County,  97  Md.  266 ;  Carolina  Grocery 
Co.  V.  Moore,  63  S.  Car.  X84. 

1049.  5.  Henry  v.  Brooklyn  Heights 
R.  Co.,  (County  Ct.)  43  Misc.  (N,  Y.) 
589. 

1043.  S.  See  In  re  Glass,  xx9  Fed. 
Rep.  509  letting  22  Encyc.  of  Pl.  and 
Pr.  X043] ;  Guyton  v,  Terrell,  132  A.r 


66;  Johnson  v.  Woodbury  Trust  Co., 
63  Kan.  880;  Carolina  Grocery  Co.  v, 
Moore,  63  S.  Car.  184. 

1044.  e.  Abbott  V,  Campbell.  (Neb. 
1903)  95  N.  W.  Rep.  591.  Compare 
Martin  r.  Martin,  X30  N.  Car.  27;  Hop- 
kins V.  Hopkins,  132  N.  Car.  22^ 

1046.  4.  See  Cook  County  Brick 
Co.  V,  William  Bach,  etc,  Co.,  93  lU. 
App.  88. 

14M7.  8.  Butterfield  v.  Graves,  138 
Cal.  155;  Harris  v,  Randolph  County 
Bank,   157  Ind.  X2o. 

1M9*  8.  Butterfield  v.  Graves,  X38 
Cal.  155;  Harris  v.  Randolph  County, 
Bank,   157  Ind.   X20. 

8.  Griffith  v.  Adams,  95  Md.  170; 
Levy  V.  David,  24  R.  I.  249 ;  Cold  Blast 
Transp.  Co.  v.  Kansas  City  Bolt,  etc., 
Co.,  (C.  C.  A.)  114  Fed.  Rep.  77. 

1051*  4.  State  Ins.  Co.  V.  Cranmer, 
6z  Kan.  886,  65  Pac  Rep.  66  x ;  Farm- 
ers, etc.,  Nat.  Bank  v.  Hunter,  97  Md. 
148;  Paddock  v.  Palmer,  (Supm.  Ct. 
Spec.  T.)  z^  Misc.  (N.  Y.)  426;  Homer 
r.  Gi-aham,  (Tenn.  Ch.  1901)  64  S.  W. 
Rep.  316.  Compare  Carolina  Grocery 
Co.  V.  Moore,  63  S.  Car.  184,  holding 
that  to  constitute  a  waiver,  there  must 
be  an  intentional  relinquishment  of  a 
known  right. 
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1053. 
10A4. 

1055. 

note  4. 
1050. 

1057. 


1.  OBioiir  OF  BI0HT  TO  7iBW—  In  XngUad.  —  See  note  I. 
In  United  8utM.  —  See  note  i. 

II.  PuBPOSE  OF  TCBW.  —  See  note  2. 

Um  of  Batnlto  of  Bzamination.  — See  note  I. 

III.  Whsv  View   Obbsbxd  —  1.  In    General.  —  See 

2.  Discretion  of  Court  —  See  notes  i,  2. 
BoTiow  on  Appeal.  —  See  note  3. 

See  note  i. 


IMS.  1.  Bibb  County  v,  Reese,  Z15 
Ga.  346,  citing  22  Encyc.  op  Pl.  and 
Pr.  1053. 

1M4.    1.  On  Baqnoit  of  Sithor  Fnrty. 

—  In  Kentucky  the  jury  may  be  sent 
by  the  court  in  charge  of  the  sheriff  to 
view  the  land,  in  a  proceeding  to  estab- 
lish a  passway,  upon  the  request  of 
either  party.     Vice  v,  Eden,   113   Ky. 

255. 

Oonsent  of  Both  PartiM  has  been  held 
in  Maryland  to  be  necessary  in  an 
action  to  recover  damages  for  injuries 
received  as  the  result  of  an  accident. 
State  V,  Green,  95  Md.  217. 

The  Common-law  Bnlo  It  in  Foroo  in 
Ooorgia,  and  in  an  action  to  recover 
damages  to  land,  the  trial  court,  with 
or  without  the  consent  of  the  parties, 
has  the  right  to  direct  a  view  of  the 
premises  by  the  jury.  Bibb  County  v, 
Reese,  115  Ga.  346. 

9.  Rich  V.  Chicago,  187  111.  396; 
Cram  v,  Chicago,  94  111.  App.  199; 
Geveland,  etc.,  R.  Co.  v.  Penketh,  27 
Ind.  App.  2x0;  Green  v,  Maysville,  etc., 
R.  Co.,  (Ky.  1904)  78  S.  W.  Rep.  439; 
Northwestern  Mut.  L.  Ins.  Co.  v.  Sun 
Ins.  Office,  8$  Minn.  65 ;  Olsen  v.  North 
Pac.  Lumber  Co.,  xo6  Fed.  Rep.  298. 

1055.  1.  Rich  V.  Chicago,  187  111. 
396;  Cram  v.  Chicago,  94  111.  App.  199; 
Qeveland,  etc.,  R.  Co.  v.  Penketh,  27 
Ind.  App.  210. 

4.  View  of  Exporimonti.  —  In  Meier 
V.  Weikel,  (Ky.  1900)  59  S.  W.  Rep. 
496,  it  was  held  that  it  is  the  place, 
and  the  place  only,  that  the  court  is 
authorized  to  send  the  jury  to  see,  and 
that  it  was  prejudicial  error  to  permit 
a  machine,  in  the  operation  of  which 


the  plaintiff  was  injured,  to  be  operated 
by  the  defendant  and  his  employees 
while  the  jury  was  present 

1M6.  1.  Georgia,  ~-hihh  County 
r.  Reese,  115  Ga.  346. 

///mot J.  —  Rich  v,  Chicago,  187  111. 
396. 

Kentucky,  —  Valley  Turnpike,  etc., 
Co.  V,  Lyons,  (Ky.  1900)  58  S.  W.  Rep. 
502;  Green  v,  Maysville,  etc.,  R.  Co., 
(Ky.  1904)  78  S.  W.  Rep.  439;  Mise  v. 
Com.,  (Ky.  1904)  80  S.  W.  Rep.  457. 

Minnesota,  —  Northwestern  Mut.  L. 
Ins.  Co.  V,  Sun  Ins.  Office,  85  Minn.  65. 

Montana,  —  Maloney  v.  King,  (Mont. 
1904)  76  Pac.  Rep.  4. 

New  York,  —  Weiant  v.  Rockland 
Lake  Trap  Rock  Co.,  6z  N.  Y.  App.  Div. 

383. 

South  Carolina,  —  Bodie  v.  Charles- 
ton, etc.,  R.  Co.,  66  S.  Car.  302. 

Wisconsin,  —  Koepke  v,  Milwaukee^ 
112  Wis.  475;  Rickeman  v,  Williams- 
burg City  F.  Ins.  Co.,  120  Wis.  655. 

8.  Green  v.  Maysville,  etc,  R.  0>., 
(Ky.  1904)  78  S.  W.  Rep.  439. 

8.  Bibb  County  v,  Reese,  115  Ga.  346; 
Mise  V.  Com.,  (Ky.  1904)  80  S.  W.  Rep. 
457 ;  Maloney  v.  King,  (Mont.  1904)  76 
Pac.  Rep.  4.  See  also  Board  of  Inter- 
national Imp.  V,  Moore,  (Ky.  1902)  66 
S.  W.  Rep.  417,  wherein  it  was  held 
that  in  an  action  for  damages  growing 
out  of  injuries  received  in  an  accident, 
it  was  not  an  abuse  of  the  court's  dis- 
cretion to  allow  the  jury  to  be  taken 
to  the  court-house  yard  to  inspect  a 
horse  and  phaeton  offered  by  the  plain- 
tiff as  evidence. 

1057.  1.  Bodie  v.  Charleston,  etc., 
R.  Co.,  66  S.  Car.  302,  wherein  it  was 
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14NI7.    8.  Ohaiige  in  Condition  of  Premifei.  —  See  notes  2,  3. 
1INI8.    6.  Aotions  for  Penonal  Iigariai.  — See  note  3. 
6.  Criminal  Proieontioni.  —  See  note  4. 


held  that  the  discretion  of  the  court 
was  properly  exercised  in  refusing  to 
send  the  jurors  to  view  the  premises 
upon  being  informed  by  them  that  it 
would  be  of  no  benefit  to  them  to  visit 
tbe  place. 

1067.  a.  Northwestern  Mut  L.  Ins. 
Co.  V.  Sun  Ins.  Office,  85  Minn.  65. 

8.  Cleveland,  etc.,  R.  Co.  v,  Penketh, 
27  Ind.  App.  210,  holding  that,  fin  an 
action  for  damages  for  injuries  received 
at  a  railroad  crossing,  it  was  not  error 
in  the  court  to  permit  a  view  of  the 
locus  by  the  jury  over  the  objection 
of  the  defendant,  after  an  affidavit  had 
been  introduced  to  the  effect  that  the 
crossing  and  its  tunroondings  had  been 


materially  changed,  when  the  only 
change  disclosed  was  in  the  position  of 
the  cars,  without  any  change  in  the  lo- 
cation and  position  of  the  tracks. 

10A9.  S.  See  Garvik  v.  Burling- 
ton, etc,  R.  Co.,  (Iowa  1904)  100  N.  W. 
Rep.  498,  wherein  it  was  held  that  aa- 
thority  to  permit  a  view  of  the  prem- 
ises is  not  to  be  extended  so  far  as  to 
permit  the  jury,  in  an  action  against  a 
carrier  for  an  assault  and  rape  upon 
a  female  passenger  by  one  of  its  em- 
ployees, to  retire  to  another  room  and, 
with  the  consent  of  the  defendant,  view 
his  private  parts,  upon  his  plea  that 
such  private  parts  were  paralyzed. 

4.  Brady  v.  Shirley,  14  S.  Dak.  447. 
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106a,    n.  AcTioirs  AoAim  Wasehousexeh  —  1.  Who  Hay 

Maintain  —  PlAintllTs  Owntnhip  or  Bight  of  Possossion.  —  See  note  3. 

1066,  Pledgoo  of  Warehoaso  BMoipu.  —  See  note  I. 
IndortM  of  Warohonfo  Eooeipti.  —  See  note  2. 

2.  When  Proper  —  *.  Actions  for  Destruction 
OF  Goods  through  Want  of  Diligence.  —  See  note  4. 

d.  Necessity  for  Tender  of  Amount  Due  for 
Storage,  Etc.  —  See  note  6. 

1067.  4.  Declaration  or  Complaint  —  a.  Requisites  —  Aiio- 

gation  of  Domand.  —  See  note  2. 

I0A8.     Allogfttion  of  Indortemont.  —  See  note  3. 

1069.  6.  Negligence  Question  for  Jury.  —  See  note  3. 

1070.  in.  Cbiminal  Pboceedihob  Against  Wabehousekxv 

—  2.   Eeqnisites   of  Indictment  —  Averment  of  Sale  or  Bemoval  Without 
Anent  of  Holder  of  Beoelpt.  —  See  note  I. 


1065.  8.  Kramer  v.  Northwestern 
Elevator  Co.,  91  Minn.  346;  State  v. 
Sullivan,  99  Mo.  App.  616;  Tobin  v, 
Portland  Flouring  Mills  Co.,  41  Oregon 
269. 

Where  Contraot  ICade  by  Agent.  — 
The  right  of  action  is  in  the  true  own- 
ers of  goods  stored  with  a  warehouse- 
man, although  the  contract  of  storage 
may  have  been  made  by  an  agent  of  the 
owner,  where  the  warehouseman  is  ap- 
prised of  the  fact  that  such  agent  did 
not  have  title  to  the  goods.  O'Connor 
V.  Moody,  90  N.  Y.  App.  Div.  440. 

1066.  1.  Farmers,  etc.,  Bank  v, 
Bennett,  120  Ga.  1012. 

5,  Farmer  v.  Etheridge,  (Ky.  1902) 
69  S.  W.  Rep.  761.  See  also  Sloan  v. 
Johnson,  20  Pa.  Super.  Ct.  643,  wherein 
it  was  held  that  delivery  of  warehouse 
receipts  without  formal  indorsement 
transferred  the  title  to  the  holder 
thereof. 

4.  Hudson  v.  Columbian  Transfer  Co., 
(Mich.  J904)  100  N.  W.  Rep.  402; 
Kennedy  v.  Portman,  97  Mo.  App.  253. 

6.  Marks  v.  New  Orleans  Cold  Stor- 
age Co.,  107  La.  172. 

1007*  2.  Kramer  v.  Northwestern 
Elevator  Co.,  91  Minn.  346. 

When  Demand  Heed  Hot  Be  Shown.  — 
In  Willard  v.  Monarch  Elevator  Co.,  10 
N.  Dak.  400,  it  was  held  that  where  the 


plaintiff  had  a  lien  on  certain  wheat  at 
the  time  of  its  delivery  at  the  defend- 
ant's elevator,  of  which  fact  the  de- 
fendant was  duly  apprised  before  issuing 
tickets  or  receipts  therefor,  or  making 
any  disposition  thereof,  and  the  agent 
of  the  defendant  agreed  to  hold  the 
wheat  for  the  plaintiff  subject  to  such 
lien,  the  subsequent  act  of  the  agent 
in  turning  over  the  tickets  or  receipts 
to  the  plaintiff's  pledgor  in  violation  of 
the  agreement  constituted  of  itself  a 
conversion  of  the  wheat  and  created  a 
liability  on  the  part  of  the  defendant 
without  the  necessity  of  a  demand  pre- 
liminary to  suit. 

106§*  3.  Dothan  Bank  v.  Dawsey, 
137  Ala.  584. 

lOm.  8.  Judd  V.  New  York,  etc.. 
Steamship  Co.,  (C.  C.  A.)  117  Fed.  Rep. 
206,  reversed  on  other  grounds  (C.  C. 
A.)  128  Fed.  Rep.  7. 

1070.  1.  Unneoeeiary  Allegations. — 
In  State  v,  Humphreys,  43  Oregon  44, 
it  was  held  that  where  an  information 
alleged  that  the  defendant  feloniously 
took,  stole,  carried  away,  embezzled, 
and  converted  certain  grain  to  his  own 
use,  it  was  unnecessary  to  allege  a  pay- 
ment or  tender  of  the  compensation 
which  the  defendant  was  to  have  re- 
ceived by  way  of  storage  fees  and 
charges. 
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WARRANTS. 

1079.  L  Foui  AVD  CoiTTSVTf  — 4.  Baeoription  of  Offender  — 

c.  Legality  of  Arrest  by  Wrong  Name  —  Use  of  Fic- 
titious Name.  —  See  note  2. 

1080.  5.  Deioription  of  Offenie  —  b.  What  DESCkiPTiON  Is 

Sufficient  — (l)  In    General — (a)  TMhaieal  Aoranqr  Hot  B«qpirtd. 

—  See  notes  i.  2. 

1088.  9.  Signature  —  ^1.  In  General.  —  See  note  5. 

1089.  b.  Warrants  Signed  by  Clerk  of  Court  or  City 
Attorney.  —  See  note  i. 

1091.    n.  BACxuro  OB  IvsoBsnrG  Wa&eavts — in  iraltad  SUtM. 

—  See  note  2. 

1093.      IT.  WAIYXE   07    IBSIGULABITIBS    AVD    SsnBCTS  —  !■ 

OMtral.  —  See  notes  i,  3. 

1079*    S.    People  v.  Jerome,  (Supm.     sioner  issuing  it,  a  clerical  mistake  in 


Ct.  Spec.  T.)  34  Misc.  (N.  Y.)  575; 
People  V,  City  Prison,  (Supm.  Ct.  Spec. 
T.)  37  Misc.  (N.  Y.)  676. 

1M0«  1.  State  V.  Yourex,  30 
Wash.  61  x;  Fetkenbauer  v.  State,  X12 
Wis.  491. 

S.  Spraggins  v.  State,  139  Ala.  93; 
State  V,  Huegin,  no  Wis.  189. 

108S.  6.  Clerieal  Enron  ImmatorUL 
—  Where  the  body  of  the  warrant  prop- 
erly described  the  office  of  the  commis- 


the  title  of  the  office  following  the  com- 
missioner's signature  was  held  to  be 
immaterial.    Douglass  t*.  Stahl,  71  Ark. 

1089.  1.  Com.  9.  Posson,  i8j 
Mass.  339. 

1091.  S.  Stubbs  V.  Mulhollaod, 
168  Mo.  47. 

1099.  1.  Florence  v.  Berry,  61  S. 
Car.  217, 

S.  Sparta  tr.  Boorom,  1J9  Mich.  55s. 
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WASTE. 


1096.    I.  Actions  fos  Waste  Coxkitted—  1.  Writ  of  Waste 

—  c.  Parties  — (l)  Plaintiff— (%)  in  emeral  —  VMeni^  f«r  ImmadUt# 
EiUt«  of  Inhfriunoe.  —  See  note  I. 

109T.     (b)  Joinder  of  Plaintiff  —  Heirs.  —  See  note  2. 

(2)  Defendant  —  In  General.  —  See  notes  3,  5. 

1103.    2.  Trespass  on  Case  in  Vatnre  of  Waste — c.  WHEN 
Maintainable  —  Proper  in  Caaoi  of  Perminive  Waite. —  See  note  6. 

1106.    d.  Parties     Plaintiff —  (i)  Who    May  Maintain 

Action  —  Who  Hay  Hot  Maintain  Action.  —  See  note  4. 

1108.    e.  Parties  Defendant  — (i)  Against  Whom  Action 
Maintainable  —  Proper  Defendants.  —  See  note  2. 
1 100.     In  Actions  by  Kortgagee.  —  See  note  2. 

1114.    IL  Pboceedings  to  Pbevsvt  ob  Esbtbaiv  Wabtb  — 

3.  Injnnetion  —  a.  In  General.  —  See  note  6. 

1118.    b.  When   Proper  — (i)  General  Rule-- in  Order  to 
ProTonft  XnltipUoity  of  Soits.  —  See  note  4. 


IMNI.  1.  Palmer  v.  Young,  108  111. 
App.  253. 

Bemaindermen  to  Be  Appointed  by  Will. 
—  Under  a  deed  to  A  for  life,  remain- 
der to  such  of  her  children  or  grand- 
children as  she  shall  by  will  appoint, 
the  children  of  A  during  her  lifetime 
have  no  right  of  action  for  waste  com- 
mitted by  a  purchaser  of  the  life  estate. 
Taylor  v.  Adams,  93  Mo.  App.  277. 

1097.  8.  Where  the  Statute  of  Limi- 
tations Had  Bnn  between  the  time  of  the 
acts  of  waste  complained  of  and  the 
commencement  of  the  action  it  was  held 
that  as  to  the  injuries  inflicted  subse- 
quently to  the  coming  of  age  of  the 
eldest  of  several  heirs  no  action  could 
be  maintained  by  the  heirs.  Learned  v, 
Ogden,  80  Miss.  769. 


for  life  or  years,  joint  tenant,  or  ten- 
ant in  common  of  real  property  com- 
mits an  act  of  waste,  an  action  may  be 
brought  by  any  person  whose  interest  is 
affected,  and  judgment  may  be  granted 
for  treble  damages.  Isom  v.  Rex  Crude 
Oil  Co.,  140  Cal.  678. 

Georgia. —  Under  a  Code  Ga.  (1895), 
9  3090,  it  is  held  that  the  statute  of 
Gloucester  is  not  of  force  in  Georgia. 
Belt  V.  Simkins,   113  Ga.  894. 

1103.  6.  Cole  V,  Bickelhaupt,  64 
N.   Y.  App.   Div.  6. 

1106.  4.  Taylor  v.  Adams,  93  Mo. 
App.  277. 

1109.  2.  Learned  v,  Ogden,  80 
Miss.  769 ;  Cole  v.  Bickelhaupt,  64  N.  Y. 
App.  Div.  6. 

1109.    8.  Waste  Oommitted  Prior  to 


8.  Tenant  for    Life   or   Tears.  —  See    the  Bxeention  of  the  Mortgage  may  not 


Palmer  v.  Young,  108  111.  App.  252. 

Kortgagee  in  Posfession. — In  Alabama 
it  is  held  that  a  mortgagor  may  hold 
the  mortgagee  in  possession  liable  for 
waste.  American  Freehold  Land  Mortg. 
Co.  V.  Pollard,  132  Ala.  155. 

5.  Warren  County  v,  Gans,  80  Miss. 
76. 

Califbmia  Statute.  —  In  California  it 
is  provided  that  if  a  guardian,  tenant 


be  made  the  basis  of  an  action  by  the 
mortgagee  after  foreclosure.  Girard  L. 
Ins.,  etc.,  Co.  v.  Mangold,  94  Mo.  App. 

125. 

1114.  6.  Palmer  V.  Young,  108  111. 
App.  252. 

1118.  4.  Peck  V.  Ayers,  etc.  Tie 
Co.,  (C.  C.  A.)  116  Fed.  Rep.  273; 
Douglas  Co.  V.  Jennessee  Lumber  Mfg. 
Co.  (C.  C.  A.)  118  Fed.  Rep.  438. 
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1 1 19.    (3)  In  Cases  of  Threatened  Injury.  —  See  note  3. 

(4)  Necessity  for  Privity.  —  See  note  4. 
1 190*     XalArgMfttat  of  Bomady  by  J^junoUon.  —  See  note  2. 

1199«    c.  Parties  Plaintiff— owimt  of  inhtritamw, 

■AS,  or  BoTtnioaor.  —  See  notes  3,  4. 

OonUngoat  Bn&tladitnBU  Wbaio  Irtito  Hm  Hot  Vootod.  —  See 
note  6. 

1 138.     DoTiioai  and  Owatn  of  Xzoovtocy  Boq,iiiita  and  Othor  GontiBgoU 
Intorosu.  —  See  note  2. 

1 194.    Kortgagoo.  —  See  note  i. 

Othor  ZlliiBtratioiis.  —  See  note  8. 

1196.    d.  Parties  Defendant— Tonuiu  Iter  ufo. — Seenote6. 
1197«    See  note  i. 

Tonant  in  QnaUflod  Voo.  —  See  note  2. 

Toaanta  for  Toan.  —  See  note  3. 

IISO.   /.  Form  and  Requisites  of  Bill — (4)  Allegation 

of  Defendants  Insolvency.  —  See  note  2. 

1 1S4.    IIL  AooouvTuro  —  1.  In  General.  —  See  note  5. 

1136.    6.  Who  Entitled  to  Belief — lonantt  in  Common.  —  See 
note  5. 

1119.    8.    Palmer  v.  Young,  108  lU.        A  Tenant    for   Lite  in  an  undivided 

one-third  of  an  estate  is  a  proper 
party  to  be  joined  as  plaintiff  in  an 
action  to  restrain  waste  brought  by  the 
administrator  of  the  estate.  Halatead 
r.  Cocn,  31  Ind.  App.  302. 
1196.    6.    Belt  V.  Simldns.  113  Ga. 

894. 

1137.  1.  Wiley  v,  Wiley,  (Neb. 
1901)  95  N.  W.  Rep.  70a. 

%.  See  Gannon  v.  Peterson,  193  IlL 
372,  wherein  it  was  held  that  an  execu- 
tory devisee  was  not  entitled  to  an 
injunction  against  the  holder  of  the 
base  fee  where  it  did  not  appear  that 
the  contingency  upon  which  the  fee 
was  determinable  was  reasonably  cer- 
tain to  occur  and  that  the  waste  was 
wanton  in  its  character. 

8.  Halstead  v,  Coen,  31  Ind.  App. 
302. 

1190.  8.  See  Palmer  v.  Young, 
108  111.  App.  252. 

1134.  6.  Douglas  Co.  v,  Tennesaee 
Lumber  Mfg.  Co.,  (C.  C.  A.)  1x8  Fed. 
Rep.  438. 

1136.  6.  Walvor  of  lotion  te  Sam- 
agoi.  —  Where  one  cotenant  has  a  right 
of  action  against  another  for  damages 
by  reason  of  waste  committed  by  the 
latter  in  removing  coal  from  the  joint 
estate,  the  coal  having  been  told,  the 
injured  party  may  waive  the  tort  and 
sue  for  an  accounting.  Cecil  «.  Claric, 
49  W.  Va.  459. 


App.  252. 

4.  Palmer  v.  Young,  108  111.  App. 
252. 

1190.  8.  In  Qlinoii  the  remedy  by 
injunction  has  been  extended  to  include 
cases  where  the  person  committing  the 
waste  is  owner  of  a  limited  interest 
only,  and  where  the  titles  of  the  liti- 
gants are  equitable.  Palmer  v.  Young, 
108  111.  App.  252. 

1199.    8.    Belt  V.  Simkins,  113  Ga. 

894. 

4.  Palmer  v.  Young,  zo8  111.  App. 
252. 

6.  KoUock  tr.  Webb,  1x3  Ga.  762. 

1198.  8.  See  Gannon  v.  Peterson, 
193  111.  372. 

1194.  1.  What  Warranto  Iqjttnotion. 
—  In  Oregon  it  has  been  held  that  a 
mortgagee  may  have  an  injunction  re- 
straining the  mortgagor  from  commit- 
ting waste  even  though  it  appears  that 
at  the  rate  at  which  the  premises  are 
being  consumed  they  will  not  deterio- 
rate more  than  one-tenth  in  value  by 
the  time  the  debt  will  mature.  Beaver 
Flume,  etc,  Co.  v.  Eccles,  43  Oregon 
400. 

8.  An  Adminiotrator  With  tho  Will 
Annozod,  under  the  Indiana  statutes, 
may  restrain  a  lessee  from  committing 
waste  upon  the  lands  placed  in  his  pos- 
session by  the  will.  Halstead  v,  Coen, 
31  Ind.  App.  302. 
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WATER  COMPANflBS  AND  WATER- 
WORKS. 


1157.  L  A0TIOV8  BT  Watsb  CoKPAvm  — 2.  IiqimotloiiB  at 
Suit  of  Company  —  a.  When  Proper  —  To  BMtnin  intorfmnM  with 
Fiptt.  —  See  note  2. 

1158.  [3.  Action  Againit  City  for  Water  BentaL  —  See 
note  2a.] 

U  PBOOEBnnres  Agaihst  Watbb  Compaviss  —  1.  Ao- 
tion  for  Defloienoy  of  Water  in  Case  of  Fire.  —  See  note  3. 

2.  Actions  to  Forfeit  Franchise  —  a.  Against  Whom 
Maintained  —  Againit  Direoton.  —  See  note  5. 

1141.  6.  Ixgunotions  Bestraining  Cutting  Off  Water  Supply  — 
a.  Who  May  Obtain  Injunction  —  Mrate  ooasuur.  —  See 
note  2. 


IIST.    9.  Iithuietlon  Aftor  Sxplration 

of  FnaohiM.  —  i  he  owner  of  a  system 
of  waterworks  erected  and  maintained 
under  a  valid  city  ordinance  granting 
a  franchise  therefor  for  a  certain  period 
may  enjoin  the  city  from  taking  the 
plant  in  an  unlawful  manner,  notwith- 
standing the  expiration  of  such  period. 
Leavenworth  v.  Leavenworth  City,  etc., 
Water  Co.,  (Kan.  1904)  76  Pac.  Rep.  451. 

1 188.  %a.  Bzhibits.  —  In  Valparaiso 
cr.  Valparaiso  City  Water  Co.,  30  Ind. 
App.  3x6,  it  was  held  that  ordinances 
whereby  the  common  council  from  time 
to  time  directed  the  laying  of  new  lines 
of  pipes  and  the  providing  of  additional 
hydrants  need  not  be  filed  as  exhibits 
with  the  complaint  in  an  action  by  a 
water  company  against  a  city  to  recover 
water  rents. 

8.  Ukiah  v.  Ukiah  Water,  etc.»  Co.» 

14a  Cal.  173 ;  Smith  v.  Great  South  Bay 

Water  Co.,  8a  N.  Y.  App.   Div.  427; 

Jones  V.   Durham   Water   Co.,    135   N. 

Car.  553  Ifollowing  Gorrell  v,  Greensbpro 


Form  of  Aetien  by  PtlTito  XadiTiduL 

—  In  Fisher  v,  Greensboro  Water  Sup- 
ply Co.,  xa8  N.  Car.  375,  it  was  held 
that,  to  recover  for  deficiency  of  water 
in  case  of  fire  and  the  resulting  loss  of 
property  by  reason  thereof,  an  action 
on  the  case,  founded  on  tort,  may  prop- 
erly be  instituted  by  the  owner  of  the 
property  so  destroyed,  and  a  judgment 
for  the  tortious  injury  and  damage 
should  follow,  rather  than  a  judgment 
ex  contractu, 

6.  Xortgagoes  as  Vooosssry  Fsrtios.  — 
In  £1  Reno  v,  £1  Reno  Water  Co., 
(Okla.  1904)  76  Pac.  Rep.  126,  it  was 
held  that  where  the  ordinance  granting 
a  franchise  to  certain  persons  to  con- 
struct a  S3rstem  of  waterworks  contains 
a  provision  that  the  grantee  of  the  fran- 
chise or  his  assigns  may  borrow  money 
to  aid  in  the  construction  of  the  plant 
and  may  secure  such  loan  by  mortgage 
or  trust  deed  upon  the  waterworks  sys- 
tem, in  an  action  by  the  city  to  annul 
the  franchise  the  rights  of  mortgagees 


Water  Supply  Co.,   124  N.  Car.  328];.    are  affected,  and  they  are  necessary  par- 
Nichol  V,  Huntington  Water  Co.,  53  W.     ties. 


Va.  348.  Compare  Planters'  Oil  Mill  v. 
Monroe  Waterworks,  etc.,  Co.,  5a  La. 
Ann.  1343.  Contra,  Graves  County 
Water  Co.  v,  Ligon,  iia  Ky.  775,  citing 
Paducah  Lumber  Co.  v.  Paducah  Water 
Supply  Co.,  89  Ky.  340. 


1141.  i.  Edwards  v,  Milledgeville 
Water  Co.,  xi6  Ga.  201 ;  Foster  v.  Mon- 
roe, (Supm.  Ct  Spec.  T.)  40  Misc. 
(N.  Y.)  449;  Healy  v.  New  York, 
(Supm.  Ct  Spec  T.)  41  Misc.  (N.  Y.) 
27. 
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1 141.    7.  WftwdMim  —  T«  eomfA 
See  note  4, 


OMipaay  U  Fmiik  Fvn  WiKtar. 


1141.  4.  WandaiiM  to  QnmfA  Cmtf 
tIawMMt  of  tm^j.  —  In  People  v,  Mon- 
roe, (Supm.  Ct.  Spec  T.)  41  Misc. 
(N.  Y.)  198,  it  was  held  that  where  a 
consnmer't  aopply  has  been  cut  off  for 
nonpayment  of   water   rates»   the   con- 


sumer shotUd  be  required,  as  a  condi- 
tion to  the  issuance  of  a  writ  of  manda- 
mus to  compel  the  commissioner  to  con- 
tinue the  supply,  to  make  a  deposit  equal 
to  the  amount  of  the  charges  and  cover- 
ing the  probable  -cost  of  the  litigation. 
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WATERS  AND  WATERCOURSES. 

1 144.    L  ACTIOHB  AKB  SxTiTB  FOB  FiowAGX  —  1.   Actions  at 
Law  —  a.  In  General  —  Form  tf  Action.  —  See  note  i. 

1 14«S.     Hotioe  at  Condition  Prooodont  to  8nit.  —  See  note  5. 

1 146.  b.  Jurisdiction  and  Venue  —  Yanne.  —  See  note  3. 

1 147.  c.  Parties  —  (2)  Defendant. —  See  note  5. 

1148.  See  note  i. 

d.  Averments  OF  Plaintiff's  Pleadings  —  (i)  In 
General.  —  See  notes  2,  3. 

1149.  See  note  i. 

1  ISO.    (5)  Negligence  of  Defendant.  —  See  notes  3,  4. 

1 109.    (8)  Joinder  of  Causes  of  Action,  —  See  note  4. 

11S3.    e.  Defendant's  Pleadings  —  (3)  Defense  of  Con- 
tributory Negligence.  —  See  note  2. 

[(6)  Special  Pleas.  —  The  defense  that  the  overflow 
was  caused  by  a  sudden  and  unusual  rise  in  the  water  must  be 
pleaded  specially.**] 

1144.  1.   Edwards  v,  Missouri,  etc.,     New  York,  etc.,  R.  G>.  v.  Jones,  94  Md. 
R.  Co.,  97  Mo.  App.  103;  Ready  v.  Mis-     24 

souri  Pac.  R.  Co.,  98  Mo.  App.  467 ;  8.  Ayerments  as  to  PlaintiiPs  Bight.  - 

Chicago,  etc.,  R.  Co.  v,  Shaw,  63  Neb.  Failure  to  describe  the  land  has  been 

380;  Missouri  Pac.  R.  Co.  v.  Heming-  held    to    render    complaint    defective, 

way,  63  Neb.  610 ;  Orvis  v,  Elmira,  etc.,  Gulf,   etc.,   R.   Co.  v,   Huffman,    (Tex. 

R.  Co.,  172  N.  Y.  656,  affirming  17  N.  Civ.  App.  1904)  81  S.  W.  Rep.  536. 

Y.  App.  Div.  187;  Post  V.  Merritt,  85  1149.    1.  Ayerments  as  to  the  Do- 

N.  Y.  App.  Div.  239 ;  Rohrer  v.  Harris-  fsnduit's  Hegloot  of  Duty  are  unneces- 

burg,  20  Pa.  Super.  Ct.  543.  sary  where  misfeasance  is  charged.    In- 

1145.  6.    Confolidatod  Baihmtdf. —  gram  v.  Wishkah  Boom  Co.,  35  Wash. 
Where  a  railroad  consolidated  with  the  X9r. 

road  creating  the  obstruction  it  was  held  Miffeaianoo  by  Defendant.  —  In  sup- 
that  the  former  was  not  entitled  to  no-  port  of  the  first  paragraph  of  the  origi- 
tice  before  suit  Jones  v.  Seat>oard  nal  note  see  Orvis  v.  Elmira,  etc.,  R. 
Air  Line  R.  Co.,  67  S.  Car.  181.  Co.,  172  N.  Y.  656,  affirming  17  N.  Y. 

1 146.  8.   Gulf,  etc.,  R.  Co.  v.  Huff-  App.  Div.  187. 

man,  (Tex.  Civ.  App.  1904)  81  S.  W.  1150,  8.  Orvis  v.  Elmira,  etc.,  R. 
Rep.  536.  Co.,   172  N.  Y.  656,  affirming  17  N.  Y. 

1147.  5.  Kotioe   Was   Held   to   Be    App.  Div.  187. 

Unnecenary   in  Fahnestock  v.  Feldner,  4.  Pinnix  v.  Lake  Drummond  Canal, 

98  Md.  335.  etc.,  Co.,   132  N.  Car.  124;  Ingram  v. 

114§.     L    BfliBet    of    Ko^jolader. —  Wishkah  Boom  Co.,  35  Wash.  191. 
Where  the  act  of  one  is  the  proximate  1159.    4«    See   New   York,  etc.,   R. 
cause   of  the  injury   he  may   be   held  Co.  v.  Jones,  94  Md.  24 ;  Potter  v.  Sum- 
liable  for  all  the  damages.    Coleman  v.  ner,  75  N.  Y.  App.  Div.  186. 
Bennett,  iii  Tenn.  705.  11((3.    2.    See  Peters  v,  Lewis,  33 

8.  Lawton  v.  South  Bound  R.  Co.,  61  Wash.    617,    wherein    a    defense    that 

S.  Car.  548 ;  Lampley  v.  Atlantic  Coast  plaintiff  was  damaged  by  his  own  negli- 

Line  R.  Co.,  63  S.  Car.  462 ;  Ingram  v,  gence,  not  by  the  defendant's  act,  was 

Wishkah  Boom  Co.,  35  Wash.  191.  held  to  be  sufficient. 

Ayermenti  Held  SaAdent.  —  See  Val-  4a.   Hunter  v.  Grande  Ronde  Lumber 

paraiso    v.    Kyes,    30    Ind.    App.    447;  Co.,  39  Oregon  448. 
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/.  Pleading  and  Proof.  —  See  note  5. 

g.  Amendments.  —  See  note  i. 

L  Province  of  Court  and  Jury.  —  See  note  5. 

/  Instructions.  —  See  note  7. 

8.  Suits  in  Equity  —  a.  In  General.  —  See  note  2. 

See  note  3. 

b.  Parties.  —  See  notes  4,  5. 

c.  Averments  of  Bill.  —  See  note  6. 
11S7.    See  note  i. 

d.  Averments  of  Answer.  —  See  note  2. 
/.  Decree.  —  See  notes  4,  5. 
n.  AcTioKB  AVD  Suits  fob  Ditsbsiok  ob  Dbtebtiov— 

at  Law  —  a.  In  General  —  F«m  of  A^tioii.  —  See  note  i. 
b.  Jurisdiction   and   Venue  —  luiidioaaiL.  —  See 
note  7. 

\\9%9    S.   Ingram  v.  Wishkah  Boom     enjoin  obstructions  therein,  where  its 


1158. 

1.  Actions 


Co.,  35  Wash.  19 1. 


land  is  damaged  thereby.    Yuba  County 


1154*     1.    Ford  Lumber,  etc.,  Co.  v.     v.  Kate  Hayes  Min.  Co.,  141  Cal.  360. 


Qark,  68  S.  W.   Rep.  443,  24  Ky.  L. 
Rep.  318- 


A  city  can  maintain  a  bill  to  restrain 
the  flooding   of   a  highway.     Franklin 


6.  See  Willoughby  v.  Allen,  as  R.  I.  v.  Durgee,  71  N.  H.  186. 
53  s.  The  fact  that  the  plaintiffs  own  lands 

Wh«thir   Samagss    Could   HaT«  Been  in   severalty   does   not   constitute  mis- 

VorMeen.  —  The  question  whether  dam-  joinder,  where  the  damages  are  similar 

age  due  to  constructing  a  railroad  with-  and  due  to  the  same  obstruction.    Baum- 

out   proper   drainage   could  have  been  gartner  v.  Bradt,  207  IlL  345. 

foreseen  is  for  the  jury.    Priest  v.  Bos-  6.  Parties  Intarwtad  Ib  Land  AiEwtad 

ton,  etc.,  R.  Co.,  71  N.  H.  114.  by  the  act  of  the  defendant  should  be 

7.  Ignoring  Question  of  Kegliffenoe. —  made  parties  plaintiff  or  defendant 
Where  the  complaint  was  based  on  the  Castle  v.  Madison,  113  Wis.  346. 
defendant's  negligence  in  constructing  Various  Owners  of  City  Lota  through 
a  bridge,  it  was  held  to  be  error  to  which  a  stream  naturally  ran,  and  who 
charge  that  the  defendant  was  liable  have  obstructed  it,  are  proper  parties 
however  carefully  he  acted.  Kipp  v.  defendant.  Fahnestock  v.  Feldner,  98 
New  York  Cent,  etc.,  R.  Co.,  89  N.  Y.  Md.  335. 

6.  As  to  the  ATannfiiti  of  tha  Bill  in 


App.  Div.  392. 

1155.    8.    Yuba     County    v.     Kate  General  see   Franklin  v,  Durgee,  71  N. 

Hayes  Min.  Co.,   141  CaL  360;  Baum-  H.  186;  Stevenson  v.  Morgan,  64  N.  J. 

gartner  v.  Bradt,  207  111.  345;  Fahne-  Eq.   219;    Miner  v.   Nichols,   24   R.   I. 

stock  V.   Feldner,   98   Md.  335;   Fuller  199. 


V,  Belleville  Tp.,  (N.  J.  1904)   58  Atl. 
Rep.  176;  Spink  v.  Coming,  61   N.  Y. 


Apprehaosion  of  Irreparable  Injury.  — 

Porter  v.  Armstrong,   132  N.  Car.  66; 


App.   Div.  84;   Brown  v.  Ontario  Talc     Ladd  v.   Redle,   (Wyo.    1904)    75   Pac. 
Co.,  81  N.  Y.  App.  Div.  273 ;  Miner  v.     Rep.  691. 


Nichols,    24    R.    I.    X99;    Sullivan    v. 
Doolcy,  31  Tex.  Civ.  App.  589. 


Ilft7«     1.  Contra.— Porter   v.    Arm- 
strong,   132    N.    Car.    66;    Sullivan   r. 


For  Cirenmitanoes  nnder  Which  Belief    Dooley,  31  Tex.  Civ.  App.  589. 


Will  Be  Beftised  sec   Stcwnrt  v.  White, 
128  Ala.  202;   State  v.   Sunapee   Dam 


Co.,  70  N.  H.  458;  Porter  v.  Armstrong,     Co.,  141   Cal.  360. 


2.  Abbott  V.  Pond,  142  Cal.  393. 
4.  Yuba  County  v.  Kate  Hayes  Min. 


132   N.   Car.  66;   McCann  v,  Wallace, 
117  Fed.  Rep.  936. 


6.   Miner  v.  Nichols,  24  R.  I.  199. 
1158.     1.    Green    Bay,    etc.,    Canal 


1156.     S.    Sullivan  v.  Browning,  (N.     Co.  v.  Kaukauna  Water  Power  Co.,  X12 


J.  T904)  58  Atl.  Rep.  302. 

4.  PlaintiA.  ~  A  county  owning  land 
adjacent  to,  but  not  on,  a  stream  may     tion  Co.,  33  Utah  627. 
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11JS8«     Teimo.  —  See  note  9. 

1159.  c.  Parties  —  (2)  Defendant.  —  See  note  8. 

1160.  d.  Averments  of  Plaintiff's  Pleadings  —  (i)  In 

General,  —  See  note  i. 

(2)  Right  to  Use  Water,  —  See  note  3. 

1161.  {4^  Averments  as  to  Damages,  —  See  note  5. 
1163.     (9)  Averments  of  Replication.  —  See  note  4. 

e.  Defendant's  Pleadings.  —  See  note  5. 
1165.    h.  Province  of  Court  and  Jury.  —  See  note  i. 
2.  Suits  in  Equity  —  a.  In  General. —  See  note  5. 

1 158*    9.  Coatra.  —  Miller  v,  Rickey,         Indiana,  —  Maxwell  v.  Shirts,  27  Ind. 
127  Fed.  Rep.  573,  wherein  the  action     App.  529. 

Kansas.  —  Campbell    v.    Grimes,    62 
Kan.  503. 
Kentucky,  —  Banks    v,    Frazier,    1 1  x 


was  held  to  be  transitory. 

1159.  8.  A  Landlord  is  not  respon- 
sible for  acts  of  his  lessees  done  with- 
out his  knowledge  or  direction.  Bachert     Ky.  909. 

V,  Lehigh  Coal,  etc.,  Co.,  208  Pa.  St.  362.         Minnesota,  —  Kray     v.     Muggli,     84 
lldO.     1.   Aberdeen  Com'rs  V.  Brad-     Minn.    90;    Stillwater    Water    Co.    v. 

Farmer,  89  Minn.  58. 

Mississippi.  —  Leflore  County  v.  Can- 
non, 81   Miss.  334. 

Montana.  —  Campbell  v.  Flannery,  29 
Mont.  246. 

Nebraska,  —  Crawford  Co.  v.  Hatha- 
way, (Neb.  1903)  93  N.  W.  Rep.  781. 
New   York,  —  Penrhyn   Slate   Co.  c?. 


ford,  94  Md.  670. 

8.  Cave  v.  Tyler,  133  Cal.  566;  Carter 
V.  Wakeman,  42  Oregon  147. 

1161.  6.  Green  Bay,  etc.,  Canal  Co. 
V.  Kaukauna  Water  Power  Co.,  X12 
Wis.  323. 

1 163.  4.  Departure.— Where  the  bill 
founded    the    complainant's    claim    on 


prior  appropriation,  a  replication  claim-  Granville  Electric  Light,  etc.,  Co.,  84 
ing  on  riparian  ownership  was  held  to  N.  Y.  App.  Div.  92. 
be  a  departure.  Brown  v.  Baker,  39  Oregon.  —  Cox  v.  Bemarvl,  39  Ore- 
Oregon  66,  rehearing  denied  39  Oregon  gon  53 ;  Carson  v.  Hayes,  39  Oregon 
75.  97  ;  Oviatt  v.  Big  Four  Min.  Co.,  39  Ore- 
6.  Preiorlptiye  Bight  of  Defendant. —  gon  118;  Krause  v.  Oregon  Iron,  etc., 
A  plea  of  prescriptive  right  must  allege  Co.,     (Oregon     1904)     77     Pac.     Rep. 


use  adverse  to  the  plaintiff  or  notice 
to  the  plaintiff.    Churchill  v.  Louie,  135 


833. 


Tennessee,  —  Cox     v,     Howell,     108 


Cal.  608;  Britt  v.  Reed,  42  Oregon  76.  Tenn.    130;    Webster    v.    Harris,    11 1 

That  the  Defendant  Is  Joint  Owner  with  Tenn.  668. 

the  PlaintiiF  has   been   held  to   be   ad-  Washington.  —  Longmire  v.  Smith,  26 

missible  under  a  general  denial.     Mau  Wash.    439 ;     Barnes    v.    Gerberg,    27 


V.  Stoner,   10   Wyo.   125. 


Wash.   126 ;  Monroe  Mill  Co.  v.  Men- 


Abandonment,  Estoppel,  and  Inorease  of    zel,  35  Wash.  487. 


Katnral  Flow  should  be  specially 
pleaded.  Hector  Min.  Co.  v.  Valley 
View  Min.  Co.,  28  Colo.  315. 

1165.    1.   White  v.   Whitney   Mfg. 
Co.,  60  S.  Car.  254. 


Wisconsin.  —  Castle  v.  Madison,  113 
Wis.  346. 

United  States,  —  Copper-King  v.  Wa- 
bash Min.  Co.,  114  Fed.  Rep.  991 ;  Cali- 
fornia Pastoral,  etc.,  Co.  v.  Enterprise 


Whether    Water    Haa    Been    DiTerted  Canal,  etc.,  Co.,  127  Fed.  Rep.  741. 

is  a  question  for  the  jury,  but  the  effect  For  Gaaes  in  Which  Belief  Wai  Beftwed, 

of  diversion  is  a  question  for  the  court,  see  Hildreth  v.  Montecito  Creek  Water 

Rice  V.  Norfolk,  etc.,   R.   Co.,   130  N.  Co.,   139   Cal.   22;   Minnesota  L.  &  T. 


Car.  37$. 


Co.  V.  St.  Anthony  Falls  Watcr-Power 


5.   Colorado.  —  Medano   Ditch   Co.  v,     Co.,  82  Minn.  505 ;  Pierson  v.  Speyer, 


Adams,  29  Colo.  317. 


178  N.  Y.  270;  Carvalho  v.  Brooklyn, 


Georgia.  —  Goodrich    v.    Georgia    R.,  etc.,    Turnpike    Co.,    (Supm.    Ct.    App. 

etc.,  Co.,  IIS  Ga.  340;  Chestatee  Pyrites  Div.)   76  N.  Y.  Supp.  859. 

Co.  V.  Cavenders  Creek  Gold  Min.  Co.,  An  Iqjnnotion  for    Diverting    Babter- 

118   Ga.   255;    St.   Amand  v.   Lehman,  ranean  Watera   will    be    granted    in    a 

120   Ga.   253.  proper  case.     Barclay  v.  Abraham,  121 
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1167. 

1168. 

note  I. 

1169. 
1170. 


See  notes  i,  4. 

b.  Jurisdiction  of  Federal  Courts.  —  See  note  5. 

c.  Parties  —  (i)  Plaintiff.  —  See  note  6. 
See  note  i. 

(2)  Defendant.  —  See  note  3. 

d.  Averments  of  Bill  —  (1)  In   General.  —  See 


8 


2)  As  to  Plaintiff*  s  Right  and  Title. —  See  notes  2,  3. 

3)  As  to  Injury,  —  See  notes  3,  4. 
(5)  Prayer  for  Relief,  —  See  note  9. 

e.  Averments  of  Answer.  —  See  note  i. 


Iowa  619;  Reisert  v.  New  York,  69  N. 
.Y.  A  pp.   Div.  302. 

1 166.  1.  In  OuM  W1i«n  PUintilTs 
Bight  If  ffot  Clear.  —  California  Pas- 
toral, etc.,  Co.  V,  Enterprise  Canal,  etc., 
Co.,  127  Fed.  Rep.  741.  See  also  Krause 
r.  Oregon  Iron,  etc.,  Co.,  (Oregon  1904) 
^^  Pac.  Rep.  833. 

4.  California  Pastoral,  etc.,  Co.  v. 
Enterprise  Canal,  etc.,  Co.,  127  Fed. 
Rep.  741. 

6.  Court  in  State  Where  Property  tttU'* 
nted.  —  A  federal  court  in  the  state  of 
the  situs  of  property  injured  by  the 
diversion  of  water  in  another  state,  hav- 
ing acquired  jurisdiction  of  the  defend- 
ant, has  jurisdiction  to  try  the  cause. 
Miller  r.  Rickey,  127  Fed.  Rep.  573. 

6.  The  CompUinant*i  Cotenanti  have 
been  held  not  to  be  necessary  parties. 
Miller  r.  Rickey,  127  Fed.  Rep.  573; 
Rodgers  v.  Pitt,  129  Fed.  Rep.  932. 

1167.  1.  Hot  VeooBiary  Pnrtiee.  — 
See  Beach  v.  Spokane  Ranch,  etc.,  Co., 
^5  Mont.  379- 

A  Leiiee  may  maintain  a  bill  for  in- 
junction against  the  diversion  of  waters 
to  which  he  is  entitled.  California  Pas- 
toral, etc.,  Co.  V.  Enterprise  Canal,  etc., 
Co.,  127  Fed.  Rep.  741. 

8.  Partfee  Interested  in  Controreny  — 
When  Unneoeesary  to  Join.  —  See  Sander 
V,  Wilson,  34  Wash.  659 ;  Rincon  Water, 
etc.,  Co.  V.  Anaheim  Union  Water  Co., 
115  Fed.  Rep.  543. 

A  Manieipality  May  Be  E^JolneA,  but 
in  such  case  the  injunction  may  be  sus- 
pended until  the  riparian  rights  of  the 
plaintiff  can  be  acquired.  Penrhyn  Slate 
Co.  V.  Granville  Electric  Light,  etc,  Co., 
84  N.  Y.  App.  Div.  92. 

A  County  may  be  made  defendant. 
Leflore  County  v.  Cannon,  81  Miss.  334. 


Icr  I'.  Lake  Irrigation  Co.,  tj  Wash. 
447  (allegations  of  ownership  in  fee  sim- 
ple and  possession  of  first  right  to  divert 
water) ;  Rincon  Water,  etc.,  Co.  v,  Ana- 
heim Union  Water  Co.,  115  Fed.  Repu 
543  (allegation  of  ownership  of  land 
irrigable  from  stream) ;  Miller  v. 
Rickey,  127  Fed.  Rep.  573  (description 
of  lands  by  township  and  section). 

Deraigning  Title  of  the  complainant  is 
not  necessary.  Beach  v.  Spokane  Ranch, 
etc.,  Co.,  25  Mont.  379. 

Bights  Claimed  by  the  Defendants  need 
not  be  set  out  in  bill.  Cline  v.  Stock, 
(Neb.  1904)  98  N.  W.  Rep.  454. 

S.  Mnltiftrioneneei. — In  Rincon  Water, 
etc.,  Co.  V.  Anaheim  Union  Water 
Co.,  115  Fed.  Rep.  543,  a  bill  to  enjoin 
diversion  of  water  tmder  a  claim  of 
prior  appropriation  was  held  not  to  be 
multifarious  by  reason  of  the  complain- 
ant claiming  portions  of  the  water  in 
different  rights,  where  it  also  appeared 
that  all  the  rights  were  affected  by  the 
defendants'  claim. 

1169*  3.  See  Jones  v.  Conn,  39 
Oregon  47,  affirming  39  Oregon  33.  But 
see  Carvalho  v.  Brooklyn,  etc..  Turn- 
pike Co.,  (Supm.  Ct  App.  Div.)  76  N. 
Y.  Supp.  859. 

4.  See  Saunders  v.  William  Richards 
Co.,  2  N.  Bruns.  £q.  Rep.  303. 

9.  Lonsdale  Co.  t/.  Woonsocket,  J5  R. 
I.  428. 

Amendment.  —  In  Whaley  v.  New 
York,  83  N.  Y.  App.  Div.  6,  where, 
after  suit  and  before  trial,  the  defend- 
ant restored  the  diverted  water  to  its 
natural  channel,  a  motion  by  the  com- 
plainant for  leave  to  amend  the  prayer 
of  the  bill  by  striking  out  the,  demand 
for  an  injunction  was  refused. 

1170.    1.  Answer  Denying  Flaintifl^ 


1169.     1.  As  to  Keedlen  Allegation!    Bifht  to  Water.— Wellington   f.    Beck. 

see  Miller  v.  Rickey,  127  Fed.  Rep.  573.      (C5>lo.    1901)    65    Pac.   Rep.   626.     See 

8.  For  Safficient  Allegations  see  Mil-     also  Wellington  v,  Beck^  30  Colo.  409. 
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1170.  /.  Pleading  and  Proof.  —  See  note  3. 
A.  Decree.  —  See  notes  5,  6. 

1171.  m.  Civil  Agtiovb  akd  Ceikikal  PEonoiTTioKB  fob 
POLLUTIOH  — 1.  Actions  at  Law  — ^r.  In  General.  —  See  note  2. 

c.  Province  of  Court  and  Jury.—  See  note  6. 
2.  Suits  in  Eqnity  —  a.  In  General. —  See  note  7. 
1 1 79.    See  note  i . 

b.  Parties  —  Plaintiff.  —  See  note  2. 


AU  ths  XattrUl  AH«gfttloas  of  tlis  BlU 

must  be  denied.     Miller  t/.  Rickey,  127 
Fed.  Rep.  573. 

11 70,  8.  VarluiM.  —  SeeSchirmer 
V.  Drexler,  134  Cal.  134;  HiMreth  v. 
Montecito  Creek  Water  Co.,  139  Cal. 
22 :  Miller  v.  Lake  Irrigation  Co.,  27 
Wash.   447. 

5.  Byers  v.  Colonial  Irrigation  Co., 
134  Cal.  553;  Hildreth  v,  Montecito 
Creek  Water  C6.,  139  Cal.  32;  Stiiinn 
City  V,  De  Freitas,  142  Cal.  350;  Me- 
dano  Ditch  Co.  v.  Adams,  29  Colo.  317; 
Walsh  V,  Wallace,  26  Nev.  299;  Mace 
V.  Mace,  40  Oregon  5S6,  rehearing  de- 
nied 40  Oregon  591 ;  Oregon  Constr. 
Co.  V,  Allen  Ditch  Co.,  41  Oregon  209; 
Dyer  9.  Cranston  Print- Works  Co.,  22 
R.  I.  506 ;  Lone  Tree  Ditch  Co.  v.  Rapid 
City  Electric,  etc.,  Co.,  16  S.  Dal^  451; 
Salt  Lake  City  v.  Salt  Lake  City  Water, 
etc.,  Co.,  24  Utah  249;  Leonard  v.  St. 
John,   1 01  Va.  752. 

Balief  Bopendmit  upon  ATtnnents  of  Bill. 
—  See  Miller  v,  Rickey,  127  Fed.  Rep. 

573. 

Whore  It  It  Impoofiblo  to  Soparato  tho 
Bight  and  tho  Wrong  diversion,  the 
whole  diversion  showd  be  enjoined. 
California  Pastoral,  etc.,  Co.  v.  Enters 
prise   Canal,   etc,   Co.,    127   Fed.   Rep. 

741. 

Biforonoo,  —  It  is  error  to  decree  a 
reference  to  ascertain  future  damages 
where  the  bill  is  for  injunction.  Lons- 
dale  Co.  v.  Woonsocket,  25  R.  I.  428. 

Whoro  Ii^nnotion  li  Boniod  the  court 
cannot  determine  rights  of  the  parties 
to  the  water.  Jones  v.  Conn,  39  Ore- 
gon 33,  rehearing  denied  39  Oregon  47. 

6.  Lonsdale  Co.  v,  Woonsocket,  25 
R.  I.  428. 

1171«  a.  Muncie  Pulp  Co.v.  Koontz, 
(Ind  App.  1904)  70  N.  £.  Rep.  999; 
Smith  V,  Sedalia,  182  Mo.  i. 

a.  Muncie  Pulp  Co.  v.  Koont2,  (Ind. 
App.  1904)  70  N.  E.  Rep.  999. 

7.  Illinois,  —  Kewanee  v.  Otley,  204 
111.  402 ;  Mason  v.  Mattoon,  95  111.  App. 
525. 


Maryland,  —  West  Arlington  Imp.  Co. 
V,  Mt.  Hope  Retreat,  97  Md.  191. 

Missouri,  —  Schumacher  v,  Shawhan, 
9j  Mo.  App.  573. 

Nebraska,  — Todd  v,  York,  (Neb. 
1902)  92  N.  W.  Rep.  1040. 

New  Jersey,  —  Doremus  tr.  Patcrson, 
65  N.  J,  Eq.  71 X,  reversing  63  N.  J.  Eq. 
605 ;  Doremus  v,  Paterson,  (N.  J.  1904) 
57  Atl.  Rep.  548. 

New  York,  —  Butler  v.  White  Plains, 
59  N.  Y.  App.  Div.  30;  Warren  v, 
Gloversville,  81  N.  Y.  App.  Dir.  291 ; 
Sammons  v,  Gloversville,  81  N.  Y.  App. 
Div.  332;  Gale  v,  Syracuse,  (Supm.  Ct. 
Spec.  T.)  35  Misc.  (N.  Y.)  465 ;  Bailey 
V,  New  York,  (Supm.  Ct.  Spec  T.)  38 
Misc  (N.  Y.)  641. 

Ohio,  —  Standard  Bag,  etc,  Co.  v, 
Oereland,  25  Ohio  Cir.  Ct,  380. 

Pennsylvania.  —  Keppel  v.  Lehigh 
Coal,  etc,  Co.,  200  Pa.  St.  649;  Tyler 
Tube,  etc.,  Co.  v.  Washington,  31  Pittsb. 
Leg.  J.  N.  S.  (Pa.)  363,  M  York  Leg. 
Rec  (Pa.)  205. 

Texas.  —  Donovan  v.  Royal,  26  Tex. 
Civ.  App.  248. 

Wisconsin.  —  Winchell  v»  Watikesha, 
zio  Wis.  xoi. 

For  a  Caao  in  Whieh  Bdiof  Was  Boftisod, 
see  Fairplay  Hydraulic  Min.  Co.  v. 
Weston,  29  Colo.   125. 

1179.  1.  Board  of  Health  v.  Dia- 
mond Mills  Paper  Co.,  63  N.  J.  Eq.  iit, 
aMrmed  64  N.  J.  Eq.  793;  Mann  v. 
Willey,  168  N.  Y.  664,  aHirming  51  N. 
Y.  App.  Div.  169. 

9.  Bonripariatt  Lmsoos  taking  water 
from  a  canal  supplied  by  a  river  are  not 
proper  parties  complainant  to  a  bill  to 
enjoin  the  pollution  of  the  river.  Dore- 
mus V.  Paterson,  65  N.  J.  Eq.  7x1, 
reversing  63  N.  J.  Eq.  605. 

The  State  Board  of  Health,  under  the 
New  Jersey  Act  of  1899  (P-  L.  73),  can 
maintain  suit  to  enjoin  the  pollution  of 
streams  from  which  cities  obtain  their 
water  supply.  Board  of  Health  v. 
Diamond  Mills  Paper  Co.,  63  N.  J.  Eq. 
xzx,  aMrmed  64  N.  J.  Eq.  793. 
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1 179.    c.  Averments  of  Bill.  —  See  note  4. 

d.  Averments  of  Answer.  —  See  note  5. 
/.  Burden  of  Proof.  —  See  note  6. 
117S.    IV.  Civil  Actiohs  ahd  CBiuiirAL   Pbobecittioks  job 
Obstxtiotiok  07  Navioatior  —  1.   Actions  at  Law  —  a.  In  Gen- 
eral. —  See  note  3. 

1 175.  2.  Suits  in  Equity  —  a.  In  General.  —  See  note  4, 
b.  Jurisdiction.  —  See  note  5. 

1 176.  8.  Suits  in  Admiralty.  —  See  note  3. 

4.  Criminal  Proaeoutions  —  b.  Averments  of  Indict- 
ment. —  See  note  6. 

1177.  See  note  i. 

[c.  Joinder  of  Defendants.  —  See  note  2^.] 

v.  ACTIOKS  AHD  PBOfEGUTIOKS  BXLATDie  TO  CAVALS  — 

L  Iqjurioi  to  Canals.  —  See  note  4. 

2.  Heglect  of  Duty  by  Canal  (MBoers.  —  See  note  6. 

lira.    4.    Kewanee    v,    Otley,    204  ment  of  a  bridge  may  maintain  a  suit 

111.  402.  in  admiralty  to  recover  damages.     New 

ft.  See   Schumacher  v,   Shawhan,  93  York,  etc.,  R.  Co.  v.  Piscataqua  Nav. 

Mo.  App.  573.  Co.,  108  Fed.  Rep.  93,  47  C.  C.  A.  225. 

0.  Fisher  v,  Teige,  137  Cal.  39.  0.  In  Prossomtion  fn  Obrtrncting  Havi- 

IITS.     S.  Xandamas    will    not    be  giOito  Watan  of  United  flUtM.— U.  ^. 

granted  to  a  private  individual  to  com-  v.  Moran,  113  Fed.  Rep.  172. 

pel  the  removal  of  an  obstruction,  with-  1177»     1.    State   v.    Baum,    128    N. 

out  a  showing  of  special  injury.     State  Car.  600. 

V,  Charleston  Light,  etc.,  Co.,  68  S.  Car.  8a.    Sairinl  Persons  Who  Have  Aided 

540.  and  Abetted  the  illegal  act  may  be  joined 

1175.  4.  For  Allegations  Held  to  Be  as  defendants  in  the  indictment.  Jaycox 
Bnilieient  to  aavport  a  PriTate  Claim,  v.  U.  S.,  107  Fed.  Rep.  938,  47  C  C 
see  Raybum  r.  Sawyer,  135  N.  Car.  328;  A.  83. 

Dawson  v.   McMillan,   34   Wash.   269;  4.  Interferenoe  with  the  PlaintiiPs  Bight 

Monroe  Mill  Co.  v,  Menzel,  35  Wash,  to  Use  a  public  canal  will  be  enjoined. 

487 ;  E.  A.  Chatfield  Co.  v.  New  Haven,  New  York  Cement  Co.  v.  Consolidated 

110    Fed.   Rep.   788.  Rosendale  Cement  Co.,  178  N.  Y.  167. 

6.  Ai  to  the  Jnrisdiotion  of  a  federal  The  Owner  of  Land  Along   a   Oanal 

court  to  enjoin  the  maintenance  of  a  has  been  held  to  be  a  riparian  owner 

public     nuisance     affecting     navigable  and  entitled  to  an  injunction  to  restrain 

waters,  see  E.  A.  Chatfield  Co.  v.  New  pollution  of  the  waters  therein.  Warren 

Haven,  no  Fed.  Rep.  788.  v,  Gloversville,  81  N.  Y.  App.  Div.  291. 

1176.  S.  Prerention  of  Ptssage  6.  Greeley  v.  Sute,  94  N.  Y.  App. 
Throogb    Channel.  —  The  owner  of  a  Div.  605. 

vessel  which  has  been  prevented  from  When  PriTate  Ptroons  May  8ne.  — 
passing  through  a  channel  by  reason  of  See  Pinnix  v.  Lake  Drummond  Canal, 
the  negligent  construction  or  manage-     etc.,  Co.,  132  N.  Car.  124. 
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1 1 80.  L  Bbtablishxsvt  of  Pbivatb  Watb  —  1.  In  CtonanL 
—  See  note  2. 

1181.  8.  Petition  —  Sufldtsey  of  Altogatioat.  —  See  notes  4,  5. 
1 189.     6.  Bond.  —  See  note  5. 

7.  Appointment  and  Powen  of  Committee  to  lay  Ont 
Way.  —  See  note  8. 

1188.     11.  Appeal  and  Error.  —  See  note  8. 

1 1 85.  n.  Actions  at  Law  fob  Obstxuotiov  ahd  IVTXBFm- 
XBCX  —  5.  Declaration  or  Complaint  —  a.  Allegations — ATtrmtnt 

that  Way  Is  PriTate.  —  See  note  I . 

AUtgatlon  of  PlaintifTt  Titlo.  —  See  note  4. 
1 1 86.      m.   IH JUXCTIOKS  TO  KBSTBAUI  OBSTBUCTIOV  OB  IBTXB^ 

FBBXBCB  WITH  Wat.  —  See  note  5. 


1180.  8.  See  Wallman  v.  R.  Con- 
nor Co.,  IIS  Wis.  617,  wherein  it  was 
held  that  the  provisions  of  Stat.  Wis. 
(1898),  8  12991,  do  not  authorize  super- 
visors to  lay  out  a  private  way  for 
logging  purposes  upon  a  strip  of  land 
within  the  lines  of  private  ownership 
and  inaccessible  to  the  public. 

1181.  4.  By«ry  Essential  BaqoiBito 
to  the  right  must  affirmatively  appear. 
Charleston,  etc.,  R.  Co.  v,  Fleming,  119 
Ga.  995.  See  also  Thomas  v.  McCoy, 
30  Ind.  App.  555. 


ceedings  had  in  the  County  Court  to 
establish  a  passway,  where  the  commis- 
sioners have  reported  the  necessity  of 
such  private  way  to  the  applicant,  ex- 
ceptions to  such  report  may  be  filed 
and  either  party  may  demand  a  jury 
to  try  the  issues  of  fact  The  verdict 
of  the  jury  is  advisory  merely,  and 
upon  the  report,  verdict,  and  other  evi- 
dence, if  any,  the  court  must  determine 
whether  the  way  shall  be  established. 
Vice  V.  Eden,  113  Ky.  25 
11  §5.    1.  Alltgatioiu  M  toImproTtd 


6.  That   there  Is  Ho    Other  Suitable    Land. —  In   Watkins  v.   Country   Qub, 


Oatlet  should  be  alleged,  as  well  as  the 
necessity  of  ingress  to  and  egress  from 
the  land.  Charleston,  etc.,  R.  Co.  v. 
Fleming,  119  Ga.  995- 

1 1 89.  5.  Fnffieienoy  tA  Bond.  —  See 
Mariposa  County  v.  Knowles,  (Cal. 
1904)  79  Pac.  Rep.  525. 

S.  Batarn  of  Commissioneri  as  to  lUdth 
of  Boad.  —  In  a  county  where  the  stat- 
ute is  mandatory  that  the  width  of  a 
private  road  should  be  twenty-five  feet, 
the  commissioners  laying  out  the  road, 
in  the  absence  of  a  statute  requiring  it, 
need  not  designate  in  their  return  the 
width  of  the  road  as  laid  out  by  them. 
Jfi  re  Rickards,  (Del.  1904)  58  Atl. 
Rep.  945. 

tins.  8.  Appeal  and  Trial  do  Kovo 
in  Cinmit  Court. —  In  Kentucky,  on 
appeal  to  the  Circuit  Court  from  pro- 


120  Ga.  45,  it  was  held  that  where,  in 
a  petition  to  have  obstructions  removed 
from  an  alleged  private  way,  the  peti- 
tioner based  his  alleged  right  to  the 
relief  demanded  upon  seven  years'  con- 
tinuous and  uninterrupted  use  of  the 
way,  and  failed  to  allege  that  the  land 
over  which  the  way  was  claimed  was 
improved  land,  a  demurrer  predicated 
upon  such  failure  was  properly  sus- 
tained. 

4.  Cincinnati,  etc.,  R.  Co.  v.  Miller, 
(Ind.  App.   1904)    72  N.  E.   Rep.  827. 

11  §6.  6.  Jackson  v,  Snodgrass, 
140  Ala.  365 ;  Bubenzer  v.  Philadelphia, 
etc.,  R.  Co.,  (Del.  Ch,  1904)  57  Atl. 
Rep.  242 ;  Preston  v.  Siebert,  21  App. 
Cas.  (D.  C.)  40s ;  Murphey  v,  Harker, 
115  Ga.  77:  Chenault  v.  Gravitt  (Ky. 
1905)    85   S.   W.   Rep.   184;   Keplinger 
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V.  Woolsey,  (Neb.  1903)  93  N.  W.  Rep. 
1008;  Shreve  v.  Mathis,  63  N.  J.  Eq. 
170;  Weed  V,  McKeg,  79  N.  Y.  App. 
*Div.  218;  Johnson  v.  Cox,  (Supm.  Ct. 
Spec.  T.)  42  Misc.  (N.  Y.)  301 ;  Bright 
V,  Allan,  203  Pa.  St.  386. 
In  Mmtntikf  it   has  been  held  that 


Circuit  Courts  have  original  jurisdictioB 
to  entertain  suits  to  enjoin  an  obstruc- 
tion to  an  existing  right  of  way,  not- 
withstanding jurisdiction  conferred  bj 
statute  on  County  Courts  to  open  pri- 
vate passways.  Damron  v.  Damnm 
(Ky.  1905)  84  S.  W.  Rep.  747- 
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1191.  II.  Suits  iv  Eqititt  foe  Cokbtbuotiok  of  Wiui  — 
1.  Inherent  Equity  Juritdiotion  —  a.  Jurisdiction  Incid^i^t  to 
THAT  Over  Trusts  —  (i)  In  General.  —  See  note  3. 

1193.     See  note  i. 

1193.  (2)  Distinction  Between  Wi/ls  of  ReaUy  and  Wills  of 
Personalty,  — See  note  i. 

1194.  See  note  3. 

1195.  b.  Jurisdiction  Dependent  upon  Nature  of 
Questions  Involved  —  BaeUntion  of  Fntwe  Ughtt.  —  See  note  i. 

1 196.  Betorminatioii  of  Hjpothttieftl,  Ataftrseti  or  Hoot  Qvottions.  —  See 
note  I. 

c.  Jurisdiction  as  Between  Courts  of  Different 
States.  —  See  note  5. 

1 197.  d.  Jurisdiction  of  Federal  Courts. — See  note  i. 

1 198.  2.  Statutory  Jnrisdiotion.  —  See  note  i. 

1 199.  3.  Jorifldiction  as  Between  Courts  of  Equity  and  Courts  of 
Probate.  —  See  note  1. 


1191.  8.  Evins  v,  Cawthon,  13a 
Ala.  184;  Primm  v.  Primm,  iii  111. 
App.  244 ;  Martin  v.  Martin,  52  W.  Va. 
381. 

1199.  1.  Hughes  v.  Hughes,  (Ind. 
App.  Z902)  63  N.  £.  Rep.  250;  Ander- 
son V.  Anderson,  (Neb.  1903)  96  N.  W. 
Rep.  276. 

1193«  1.  Mansfield  v.  Mansfield, 
203  111.  92,  holding  that  the  objection 
of  want  of  jurisdiction  was  not  waived 
by  failure  to  raise  it  in  the  lower  court ; 
Burroughs  v.  Cutter,  98  Me.  178;  Hoag- 
land  V.  Cooper,  65  N.  J.  Eq.  407. 

1194.  8.  Evins  v.  Cawthon,  132 
Ala.  184 ;  Zabriskie  v,  Huyler,  62  N.  J. 
£q.  697,  affirmed  64  N.  J.  Eq.  794,  hold- 
ing that  the  court  has  jurisdiction  of  a 
suit  to  construe  a  will  in  order  to  estab- 
lish and  recover  a  legacy.  See  also 
Hallock  V.  Hallock,  79  N.  Y.  App.  Div. 
508. 

To  netermlne  Bight  to  DlsooTory.  — 
The  court  will  construe  a  will  to  de- 
termine whether  the  complainant  is  en- 
titled to  discovery  upon  which  other 
relief  is  sought.  Hanneman  v.  Richter, 
62  N.  J.  Eq.  365,  affirmed  63  N.  J.  Eq. 
803. 

119((.  1.  Hughes  V.  Hughes,  (Ind. 
App.  1902)  63  N.  E.  Rep.  250;  Hawes 
V,  Kepley,  28  Ind.  App.  306;   Hall  v. 
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Cogswell,  183  Mass.  521 ;  Nickerson, 
Appellant,  181  Mass.  571 ;  Drake  v. 
True,  72  N.  H.  322 ;  Bailey  v,  Mclntire, 
71  N.  H.  329;  Carr  v.  St.  Paul's  Parish, 
71  N.  H.  231;  Kidder  v,  Kidder,  (N. 
J.  1903)  56  Atl.  Rep.  154;  Martin  v, 
Martin,  52  W.  Va.  381. 

1196*  1.  Burroughs  v.  Cutter,  98 
Me.  178;  Hall  v,  Cogswell,  183  Mass, 
521 ;  Davis  v.  Davis,  86  N.  Y,  App. 
Div.  401. 

5.  Ill  Connootion  with  Aooovnt.  — 
Where  the  greater  part  of  the  estate, 
real  and  personal,  was  in  the  state 
where  the  suit  was  brought,  and  the 
executors  and  all  interested  parties  lived 
there,  the  courts  of  that  state  had  juris- 
diction to  construe  the  will  at  the  in- 
stance of  the  executors  in  connection 
with  accounting.  Roosevelt  v.  Porter, 
(Supm.  Ct  Spec.  T.)  36  Misc.  (N.  Y.) 
441. 

1197*  1.  Sherman  v,  American 
Congregational  Assoc.,  113  Fed.  Rep. 
609,  51  C.  C.  A.  329. 

1198.  1.  See  McKinlay  v.  Van 
Dusen,  76  N.  Y.  App.  Div.  200. 

1199.  1.  Oljootion  WftiTOd.->Where 
a  demurrer  in  an  answer  raising  the 
question  that  the  bill  should  be  dis- 
missed because  the  probate  court  has 
power  to  construe  the  will  is  not  brought 
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1900.  4.  PartiM  Plaintiff—  in  OtMnO.  —  See  notes  i,  2. 

1901.  6.  Parties  Defendant  —  in  o«ii«na.  —  See  note  6. 

1905.  8.  Bill  or  Complaint  —  a.  Necessity  for  Bill.— 
See  note  3. 

c.  Requisite  Averments  —  (i)  In  General.  —  See 
note  6. 

11M4*     llttltiliulouBiM  and  Mi^oiadw.  —  See  note  2. 

(2)  Jurisdictional  Facts  —  At  to  XziiuaM  of  Tnst.  —  See 
note  3. 

ISMIS.     Ai  to  VMOMltf  for  Ooaitrnetion.  —  See  note  2. 

1906.  9.  Answerer  Cross-bill— ^.  Waiver  of  Objections 
TO  Jurisdiction.  —  See  note  9. 

1908.    11.  Decree  —  *.  Necessity  to  Answer  All  Ques- 
TiONS  Submitted.  —  See  note  2. 

c.  Declaration  of  Future  Rights.  —  See  notes 

4»  5- 

d.  Power  to    Decree   Further  Relief.  —  See 

note  6. 


forward  for  hearing  it  will  be  treated 
as  waived.  Congregational  Church  v. 
Cutler,  76  Vt.  338. 

1900.  1.  Hughes  v,  Hughes,  30 
Ind.  App.  591,  holding  that  an  executrix 
may  maintain  the  suit  as  executrix  and 
individually    under    the    code    practice. 

Xxoeator  of  Exoeator.  —  Leggett  v. 
Stevens,  77  N.  Y.  App.  Div.  612. 

QuMtioa  in  Whioh  Exoeator  Haa  Vo 
Xntoroit.  —  Burgess  v.  Shepherd,  97  Me. 
522 ;  Baldwin  r.  Tucker,  61  N.  J.  Eq. 
412,  affirmed  64  N.  J.  Eq.  333. 

t.  Glascock  V.  Tate,  107  Tenn.  486. 

1901.  e.  Pfefferle  v.  Herr,  65  N. 
J.  Eq.  325 ;  Katzenberger  v.  Weaver, 
no  Tenn.  620;  Gaddess  v.  Norris,  102 
Va.  625 ;  Stevens  t/.  Smith,  (C.  C.  A.) 
126  Fed.  Rep.  706. 

1903.  8.  Anawor  to  CroM-eomplalnt. 
—  In  a  suit  by  an  executor  for  instruc- 
tions as  to  the  distribution  of  the  es- 
tate, he  may  ask  for  a  construction  of 
the  will  by  answer  to  a  cross-com- 
plaint of  an  heir,  all  interested  parties 
being  before  the  court.  Phillips  v. 
Heldt,  (Ind.  App.  1904)  71  N.  £.  Rep. 
520. 

e.  loopo  of  DomiiTTer.  —  A  demurrer 
for  want  of  facts  questions  the  suffi- 
ciency of  the  complaint  to  obtain  from 
the  court  a  construction  of  the  will, 
but  does  not  present  any  question  as 
to  the  character  of  the  construction  to 
be  given  to  it.  Hawes  v.  Kepley,  28 
Ind.  App.  306. 

An  Immaterial  Yarianeo  between  an 
allegation   and  the  proof,  as  in  other 


cases,   is   not    fatal.     Nail   v.   Wright. 
(Ky.  1904)  80  S.  W.  Rep.  X120. 

15MM.  e.  IndiTidnal  and  Bopraonta- 
tiTO  Capacity. — An  executrix  may  claim 
property  under  the  will  and  also  indi- 
vidually upon  a  resulting  trust  against 
the  estate  in  a  bill  to  construe  the  will 
and  settle  the  estate.  Cresap  v.  Cresap, 
54  W.  Va.  581. 

8.  Hughes  V.  Hughes,  (Ind.  App. 
1902)  63  N.  £.  Rep.  250. 

1M5.  8.  Hawes  v.  Kepley,  28  Ind. 
App.  306. 

1906.  0.  Compare  Mansfield  v. 
Mansfield,  203  111.  92,  wherein  it  was 
held  that  such  objection  is  not  waived 
by  failure  to  raise  it  in  the  lower  court. 

190S.  e.  (Inoition  Proper  on  Ao- 
oonnting.  —  A  question  which  should 
properly  arise  on  the  accounting  of  the 
executor  will  not  be  decided  in  a  suit 
for  the  construction  of  a  will.  Russell 
r.  Hilton,  80  N.  Y.  App.  Div.  178,  af- 
firmed 175  N.  Y.  525. 

4.  Davis  V.  Davis,  86  N.  Y.  App.  Div. 
401.  But  see  Farmers'  L.  &  T.  Co.  r. 
Ferris,  67  N.  Y.  App.  Div.  i,  where  it 
was  held  to  be  proper  under  the  particu- 
lar facts  to  decree  with  reference  to 
the  disposition  of  a  residue  after  the 
death  of  one  entitled  to  the  income 
during  her  life. 

6.  U.  S.  Trust  Co.  v.  Sober,  88  N. 
Y.  App.  Div.  506,  affirmed  178  N.  Y. 
442. 

8.  Lyons  v.  Steinhardt,  (Supm.  Ct 
Spec.  T.)   n  Misc.  (N.  Y.)  628, 

Ooaiont  I>ooroo. —  Even  if  the  plead- 
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1310.    12.  Coits  — a.  In  General.  —  See  note  8. 

191 1«     Uiifiiooetafal  GlaimanU.  —  See  note  4. 

1919.    b.  Whether  Payable  Out  of  General  Estate 
OR  Particular  Fund.  —  See  note  i. 

c.  Attorney's  Fees.  —  See  notes  2,  4. 

d.  Extra  Allowances.  —  See  note  5. 

1913.     15.  Appeal  —  [Jndi^iiieiit  Appealable.  —  See  note  5^.] 
Time  of  Appeal.  —  See  note  6. 
[Judgment  on  Appeal.  —  See  note  7a.] 

1914.    m.  Pbocesdivob  ih  Peobats  Coubt  fob  Covbtbuctiov 

OF  Wills  —  Jarlidiotion.  —  See  note  4. 


ings  are  not  broad  enougb  to  justify 
a  particular  decree,  if  the  court  has 
jurisdiction  of  all  the  parties  bene- 
ficially interested  in  the  estate  and  they 
consent,  the  decree  will  be  authorized, 
the  executor  being  merely  a  formal 
party.  Johnston  v.  Osment,  108  Tenn. 
32. 

Unneeeeiarj  Belief  Hot  Decreed.  •— 
Where  in  a  suit  by  an  executor  it  is 
decided  that  certain  parties  are  not  en- 
titled to  anything  under  the  will  they 
will  not  be  enjoined  from  suing  the 
executor,  as  any  suit  by  them  must  fail. 
Tiffany  v.  Emmet,  24  R.  I.  411. 

Parties  Vot  Before  Court.  —  The  court 
will  not  pass  upon  questions  which  affect 
parties  not  before  the  court.  Hersey 
V,  Puring^on,  96  Me.  166. 

IdlO.  8.  Tiffany  v.  Emmet,  24  R. 
1.  411 ;  Allison  v.  Allison,  loi  Va.  537; 
In  re  Stuart,  115  Wis.  294. 

The  Bnle  If  Btrietly  Constmed,  and  an 
action  not  strictly  speaking  for  the  con- 
struction of  a  will  does  not  fall  within 
it  even  though  the  meaning  or  validity 
of  the  will  may  be  the  vital  question 
involved.  Craw  v.  Craw,  210  111.  246; 
Becker  v.  Chester,  115  Wis.  90.  And 
even  a  stipulation  for  taxing  such  costs 
will  not  be  regarded  if  the  case  does 
not  fall  within  the  rule.  Becker  v, 
Chester,   115  Wis.  90. 

1311.  4.  Van  Derlyn  v.  Mack, 
(Mich.  1904)  100  N.  W.  Rep.  278,  hold- 
ing that  the  costs  should  be  taxed 
against  such  a  party;  Wiggins  v,  Wig- 
gins, 6s  N.  J.  Eq.  417,  where  the  execu- 
tor, defendant,  was  personally  charged 
with  the  costs,  in  a  suit  by  a  legatee 
made  necessary  by  the  defendant  and 
where  the  complainant  succeeded  upon 
a  will  held  to  be  unambiguous. 

1913.  1.  Oat  of  Income  or  Principal. 
—  The  costs  will  be  ordered  paid  out 
of  the  income  where  to  pay  it  out  of 


the  principal  would  necessitate  a  sale  of 
the  premises,  which  would  thwart  the 
intention   of  the  testator.     Denison  v. 
Denison,  96  N.  Y.  App.  Div.  418. 
2.   Walker  v,  Killian,  62  S.  Car.  482. 

4.  In  re  Nicholson,  123  Iowa  630.  See 
also  Johnson  v.  Askey,  190  111.  58, 
wherein  fees  of  solicitors  for  several 
defendants  were  not  allowed  against  the 
trust  fund  except  as  to  services  to  the 
trustee. 

5.  Hafner  v.  Hafner,  (Supm.  Ct. 
Spec.  T.)  34  Misc.  (N.  Y.)  99. 

1313.  5a,  Judgment  Appealable. — 
See  Ha>^es  v.  Kepley,  28  Ind.  App.  306. 

6.  Before  Beferenoe. —  An  objection 
that  an  appeal,  in  a  suit  for  the  con- 
struction of  a  will  and  an  account,  is 
premature  because  there  should  have 
been  a  reference  before  the  will  was 
construed  is  untenable,  as,  if  such  refer- 
ence was  desired,  it  should  have  been 
insisted  on  below,  and  if  refused  an 
exception  noted  and  probably  an  appeal 
taken.     Lee  v.  Baird,  134  N.  Car.  410. 

7a.  Appeal  by  Part  of  Befendants. — 
Where  the  rights  of  all  the  parties  be- 
fore the  court  are  so  blended  with  those 
who  have  appealed  that  it  is  impossible 
to  settle  the  rights  of  the  appellants 
without  affecting  the  rights  of  the 
others,  the  court  will  construe  the  whole 
will.  Stratton  v.  McKinnie,  (Tenn.  Ch. 
1900)  62  S.  W.  Rep.  636. 

Modifleation  of  Deeree.  —  The  decree 
will  be  modified  and  not  reversed  where 
the  error  is  not  material  and  is  obviated 
by  a  disclaimer  by  the  person  in  whose 
favor  the  error  was  made.  Waters  v. 
Hatch,  181  Mo.  262. 

Where  an  unnecessary  decision  is  ren- 
dered, but  is  not  incorporated  in  the 
judgment,  the  judgment  cannot  be  modi- 
fied on  that  account.  Denison  r.  Deni- 
son. 06  N.  Y.  App.  Div.  418. 

1314.  4.    Youngson  t;.  Bond,  (Neb. 
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1919.    IV.  BiLU  IH  Chavcset  AVB  Statvtobt  Sinn  TO  XniB- 
LiBH  Wills  —  1.  Jnritdiotion  —  a.  In  General.  —  See  note  i. 
1916.    €.  Statutory  Action  in  New  York  Supreme 

See  note  4. 

2.  Partiei.  —  See  note  2. 

3.  Ayerments  of  Bill.  —  See  note  6, 
T.  Bills  iv  Chahcebt  avb  Statutobt  Acnovs  to  8r 

Aside   Wills— 1.  In  Oeaeral  — a.  Inherent  Equity  Juris- 
diction.  —  See  note  9. 
1919.    See  note  i. 

*.  Statutory  Jurisdiction.  —  Sec  note  3. 

1903)  95  N.  W.  Rep.  700,  holding  that  bate,   settlements  of  estates,   etc.   and 

where  a  suit  in  equity  is  to  be  regarded  that  the  District  Court  has  no  original 

as  part  of  the  proceedings  for  settle-  jurisdiction  to  set  aside  a  will  or  the 

ment  of  the  estate,  it  must  be  brought  probate  of  a  will ;  Ward  v.  Brown,  53 

in  the  County  Court;  Sherman  v.  Amer-  W.  Va.  227;  Carrau  v.  O'Calligan,  las 

ican    Congregational    Assoc,    113    Fed.  Fed.  Rep.  657,  60  C.  C  A.  347.     But 

Rep.  609,  51   C.  C.  A.  329,  as  to  the  see    Smith    v,    Boyd,    127    Mich.    4x7, 

statutory  jurisdiction  in  Massachusetts,  where  a  bill  alleging  fraud  in  procuring 


Soope.  —  In  IVisconsin  the  County 
Court  is  restrained  by  the  statute  from 
adjudging  as  to  the  existence  of  the 
right  to  homestead  and  dower  on  a  peti- 


the  testator  to  change  his  will  against 
the  interest  of  complainant  was  main- 
tained. 
Olgeolion  Waived  by  Sabmitliiig  iMiui 


tion  to  construe  a  will.  Willey  v,  Lewis,    to  Juy.  —  See  Beyer  v.  Le  Fevre,   17 


113  Wis.  6x8. 

1315.  1.  In  Hew  Tork  there  must 
be  obstacles  in  the  way  of  action  by  the 
surrogate  to  justify  the  Supreme  Court 
in  assuming  jurisdiction  to  probate. 
Delabarre  v.  McAlpin,  71  N.  Y.  App. 
Div.   591. 

1916.  4.  Matter  of  Law,  80  N.  Y. 
App.  Div.  73,  affirmed  175  N.  Y. 
471. 

1917.  8.  Chaimeter  of  Intoroit.  — 
The  interest  necessary  to  set  the  action 


App.  Cas.  (D.  C.)  238,  affirmed  186  U. 
S.  114. 

Idl9.  1.  Kalish  v.  Kalish,  166  N. 
Y.  368. 

S.  Breeding  v.  Grantland,  135  Ala. 
497,  under  a  statute  permitting  a  con- 
test by  bill  in  equity  by  one  who  has 
not  contested  in  the  probate  court; 
Stone  V.  Salisbury,  209  111.  56;  Dean 
V.  Swayne,  67  Kan.  241 ;  Ward  v. 
Brown,  53  W.  Va.  227,  holding  that  the 
will    cannot   be   expounded   in    such   a 


in  motion  need  not  be  an  absolute  one.     suit,  but  the  function  of  the  suit  is  ex- 


Donlon  v,  Kimball,  61  N.  Y.  App.  Div. 

31. 

6.  Conditioni  Prooedent  should  be 
averred.  Kellogg  v.  Ridgely,  161  Ind. 
no,   holding   that   the   complaint   must 


hausted  when  the  question  of  validity 
is  determined. 

ProModingi  Diftingiiiihod. —  In  Illi- 
nois it  is  held  that  the  proceeding  under 
the    statute    to    set   aside    the   probate 


state   facts  showing  that  the  will   was     of  a  will  in  the  County  Court  is  largely 


destroyed  during  the  life  of  the  testa- 
tor   or    that    it    was    fraudulently    dis- 


m   rem,   while   the   proceeding   in   the 
chancery  court  partakes  of  a  proceeding 


posed  of,  or  show  that  it  was  in  ex-     in  personam.     Wright  v.  Simpson.  200 
istence   at   the   time    of    the   testator's     111.  56. 


death. 

Under    Code    Civ.    Pro.    N.    Y.,    S 


Jndgaont  Xotabliahing  Win.  —  In  an 
action  under  the  statute  in    New  York 


1 86 1,  subdiv.  i,  the  complaint  need  not     to  declare  a  will  void,  if  the  defendant 


show  that  the  will  has  not  been  proved. 
Donlon  v.  Kimball,  61  N.  Y.  App.  Div. 

3». 

Idl8«     9.    Anderson     r.     Anderson, 
(Neb.  1903)  96  N.  W.  Rep.  276;  Wil- 


answers  by  general  denial  and  also 
prays  for  a  judgpnent  establishing  the 
will,  and  the  plaintiff  does  not  appear 
at  the  trial,  the  defendant  is  not  con- 
fined to  a  dismissal,  but  may  proceed 


liams  V.  Miles,  63  Neb.  859,  which  cases     to    judgment    establishing   the    will ;    a 


bold  that  the  County  Court  has  exclu- 
sive jurisdiction  of  all  matters  of  pro- 


counterclaim  is  not  necessary.     Delmar 
V.  Delmar,  65  N.  Y.  App.  Div.  582. 
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c.  Jurisdiction  of  Federal  Courts.  —  See  notes 


2.  Partiei.  —  See  notes  4,  5. 

3.  Avermonts  of  Bill  or  Complaint.  —  See  note  9. 

4.  Issues  to  Jury.  —  See  note  1 1. 
1991  •     6.  Decree  —  [gmu.  —  See  note  i^.] 

[6.  Appeal  —  An  executor  may  appeal  from  a  decree 
declaring  the  will  to  be  void.'''] 

7L  Suits  to  Eefobx  Wills  ob  Cobbsot  Mistakes 

Thsbeih.  —  See  notes  2,  3. 


1330.  1.  Carrau  v,  O'Calligan,  125 
Fed.  Kep.  657,  60  C.  C.  A.  347. 

a.  See  Carrau  v,  O'Calligan,  125  Fed. 
Rep.  657,  60  C.  C.  A.  347,  upholding 
the  jurisdiction. 

4.    Eissler  v.  Hoppel,  158  Ind.  82. 

6.  Stevens  v.  Smith,  (C.  C.  A.)  126 
Feii.  Rep.  706. 

One  Without  Interett  if  the  Will  It 
Valid  is  not  a  necessary  party  to  a  suit 
10  set  it  aside.  De  Witt  County  v. 
Leeper,  209  111.  133. 

Bringing  in  PsrtiM. — Where  the  devi- 
see is  a  defendant  in  a  statutory  pro- 
ceeding to'  set  aside  a  will,  the  plaintifiE 
cannot  complain  of  a  refusal  to  grant 
a  continuance  to  bring  in  as  parties 
others  who  are  interested  in  case  the 
will  should  be  set  aside.  Kischman  v, 
Scott,  166  Mo.  214. 

9.  Henline  v.  Brady,  no  111.  App.  75, 
holding  that  the  complainant  must 
allege  that  the  will  has  been  admitted 
to  probate,  this  being  a  condition  prece- 
dent to  the  right  to  proceed  in  chancery 
to  contest  a  will.  But  see  Whitten- 
bcrger  v.  Bower,  158  Ind.  673,  holding 
that  as  the  Circuit  Court  is  a  court  of 
general  jurisdiction,  the  complaint  need 
not  allege  that  the  testator  died  in  the 
county  in  which  the  action  is  brought 
or  that  some  part  of  his  property  was 
cituato  therein. 

An  Issue  Not  Baited  by  the  Petition 
should  not  be  permitted  to  be  proven. 
Wood  r.  Carpenter,   166  Mo,  465. 

11.  Other  Issues  May  Be  Submitted 
tinder  the  general  rules  of  equity  prac- 
tice.   Sec  Stone  v.  Salisbury,  209  111.  56. 

Failure  to  Make  up  an  Issue  is  waived 
by  not  objecting  before  entering  upon 
the  trial.     Godfrey  v.  Phillips,  209  111. 

584. 

Proof  of  PlaiutiiFt  Intereit. —  An  issue 
may  be  directed  without  proof  of  the 
plaintiff's  interest  where  the  want  of 
interest  does  not  appear  from  the  record 


or  the  objection  is  not  otherwise  raised. 
Ward  V.  Brown,  53  W.  Va.  227. 

Trial  de  Hovo.  —  In  Illinois  the  issue 
to  be  submitted  to  the  jury  is  as  a  new 
and  original  question;  the  trial  is  de 
novo,  without  regard  to  the  fact  that 
the  instrument  has  been  admitted  to 
probate.    Henline  v,  Brady,  no  111.  App. 

75. 

Verdict  Obligatory,  —  The  verdict  on 
an  issue  as  to  whether  there  was  a 
compliance  with  the  law  in  the  execution 
and  attestation  of  the  will  is  not  merely 
advisory.    Davis  v.  Upson,  209  111.  2u6. 

Direction  of  Yerdiot. —  In  the  statutory 
action  in  New  York  the  court  may 
direct  a  verdict  under  the  evidence  as 
in  other  actions.  Haughian  r.  Conlan, 
86  N.  Y.  App.  Div.  290. 

1331.  la.  Ooita  and  Attorney  Peee. 
—  The  allowance  or  refusal  of  solici- 
tor's fees  paid  by  the  executor  in  de- 
fending the  will  is  discretionary.  Gra- 
ham V.  Deuterman,  206  III.  378. 

Extra  Allowances  may  be  made  in 
the  statutory  action  in  New  York. 
Haughian  v.  Conlan,  86  N.  Y.  App.  Div. 
290 ;  Buchanan  v.  Belsey,  65  N.  Y.  App. 
Div.  58. 

13.   Ward  V,  Brown,  53  W.  Va.  227, 

Ezoeptions.  —  In  Illinois  the  trial  is 
the  same  as  at  law,  and  exceptions  to 
rulings  of  the  court  must  be  preserved 
in  order  to  warrant  a  review  of  them. 
Henline  v.  Brady,  no  111.  App.  ^5. 

Costi  Against  Ezeoutor.  —  In  the  ap- 
pellate court  the  judgment  for  costs 
against  an  appealing  executor  will  be 
against  him  in  his  capacity  as  executor, 
and  the  allowance  of  credit  for  pay- 
ments in  satisfaction  of  such  judgment 
must  be  had  on  his  accounting  in  the 
County  Court.     Hess  v.  Killebrew,  209 

111.   193* 

2.  Engelthaler  v.  Engelthaler,  196 
in.  230. 

3.  Statutory  Proeeeding.  —  In  Massa- 
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19)il.     Vn.  SVITB  TO  COMFSL  Pbodvctiov  OF  WILL8.— See 

note  4. 

ch%$9i%s  there  is  a  statutory  proceeding  are   strictly   complied  with.      Elder  9. 

by  which  the  court,  upon  agreement  of  Adams,  180  Mass.  303. 

all  the  parties  interested,  can   modify  1M1«     4.   See  Hanneman  v.  Richter, 

a  will,  but  such  a  proceeding  is  anomal-  63  N.  J.  Lq.  365,  affirmed  63  N.  J.  Eq. 

ous,  and  the  court  has  no  jurisdiction  803,  upholding  the  right  of  one  claiming 

unless  the  requirements  of  the  statute  under  an  alleged  will  to  a  discovery. 
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WINDING  UP  CORPORATIONS. 


1939.     I  DI88OLUTIOH  OF   COBPOBATIOH8  AT    COMXOH  LAW — 

%  BflTeot  of  DiBaolution.  —  See  note  2. 

n.  Necessity  pob  Dibsct  Pboceebivos  to  Obtaik 

DlSSOLUTIOB  OF  COBFOBATIOH  —  OollaUral  Attack  upon  Oorporati«n.  —  See 
note  3. 

1SKI6.    See  note  2. 

BffMt  of  ImolTOBoy.  —  See  note  3. 

1997.    in.  Suits  ik  Eqifitt  to  Dissolyx  aitb  Wibd  vt  Cob- 
FOBATiovs  —  1.  JuriBdiotion  to  Dissolve  and  Wind  np  Corporations 

—  a.  Inherent  Jurisdiction  —  (i)  Be/ore  Dissolution  of  Cor- 
poration —  Balo  that  Court  of  Equity  !■  Without  Juriidiotiou.  —  See  note  1. 
1330.     Exoeptions  and  Qualifloationi  to  Ooneral  Bulo.  —  See  note  2. 

1335»    b.  Jurisdiction  Conferred  BY  Statute  —  (i)  To 
Dissolve  and  Wind  up  Corporations  —  In  Gonoral.  —  See  note  i. 

19M.  8.  Compare  Fitts  v.  Na-  C.  A.)  116  Fed.  Rep.  785;  U.  S.  Ship- 
tional  L.  Assoc,  130  Ala.  413,  applying  building  Co.  v.  Conklin,  60  C.  C  A.  680, 
the  doctrine  to  a  foreign  corporation;  126  Fed.  Rep.  13a. 
State  V.  Fidelity  L.  &  T.  Co.,  113  Iowa  Whero  tho  Stookholdon  of  a  Corporation 
439 ;  MacRae  v,  Kansas  City  Piano  Co.,  Had  Ahandonod  It,  the  whereabouts  of 
(Kan.  1904)  77  Pac.  Rep.  94;  Matter  of  most  of  them  being  unknown  and  those 
Stewart,  (Supm.  Ct.  Spec.  T.)  39  Misc.  who  were  known  refusing  to  meet  or 
(N.  Y.)  27s,  rehearing  denied  (Supm.  take  any  action,  and  it  was  shown  that 
Ct.  Spec  T.)  40  Misc.  (N.  Y.)  32;  no  benefit  could  result  from  the  con- 
Baldwin  V.  Johnson,  95  Tex.  85 ;  Coun-  tinuance  of  the  corporate  existence,  bufc 
cilmen  v.  Deposit  Bank,  (C.  C.  A.)  124  on  the  contrary  the  assets  were  neces- 
Fed.,  Rep.  x8,  alhrming  on  other  grounds  sarily  being  gradually  dissipated  in  the 
120  Fed.  Rep.  165.  See  also  Economy  payment  of  taxes,  etc.,  it  was  held  that 
Bldg.,  etc.,  Assoc,  v.  Paris  Ice  Mfg.  Co.,  equity  had  inherent  jurisdiction  to  dis- 
113  Ky.  246;   Matter  of  Browne,  etc.,  solve  the  corporation  and  distribute  the 


Co.,  106  La.  486. 


assets   at   the  suit  of  minority   stock- 


S.  Bloch  V.  O'Conner  Min.,  etc,  Co.,     holders.     Noble  v.  Gadsden  Land,  etc., 
129  Ala.  528;  Utah,  etc.,  R.  Co.  v.  Utah,     Co.,  133  Ala.  250. 


etc.,  R.  Co.,  110  Fed.  Rep.  879.    Com- 
pare People  V.  Rose,  207  111.  352. 


1936.    1.  Statntos  Confinrriiig  Juris- 
dietion   to   DImoIto    and   Wind   Vp  — 


ld96*    S.    Youree   v.    Home    Town     Alabama,  —  Bloch    v.    O'Conner    Min. 


Mut.  Ins.  Co.,  180  Mo.  153. 
S.  Ready  v.  Smith,  170  Mo.  163. 
1M7.    1.    Noble  v,  Gadsden  Land, 


etc,  Co.,  129  Ala.  528;  State  v.  South- 
em  Bldg.,  etc.,  Assoc,  132  Ala.  50. 
Connecticut.  —  Sullivan     County     R. 


etc,  Co.,  133  Ala.  250;  Vila  v.  Grand  Co.  v.  Connecticut  River  Lumber  Co., 

Island  Electric  Light,  etc,  Co.,   (Neb.  76  Conn.  464. 

1903)    97    N.   W.    Rep.    613,   affirming  Illinois,  —  Bixler  v.  Summerfield,  195 

(Neb.  1903)  94  N.  W.  Rep.  136;  Ditt-  111.  147;  Western  Manufacturers'  Mut. 

man  v.  Distilling  (^o.,  64  N.  J.  Eq.  537 ;  Ins.  Co.  v.  Hutchinson  Cooperage  Co., 


Taylor  v,   Decatur   Mineral,   etc.,   Co. 
1x2  Fed.  Rep.  449. 


92  111.  App.   I. 
New  Jersey,  —  Pierce  v.  Old  Domin- 


1990*    S.    Hallenborg  v,  Greene,  66  ion  Copper  Min.,  etc.,  Co.,  (N.  J.  1904) 

N.  Y.  App.  Div.  590 ;  Klugh  v,  Coronaca  58  Atl.  Rep.  319 ;  Land  Title,  etc..  Co. 

Milling  Co.,  66  S.  Car.  loo;  Harrigan  v.  Asphalt  Co.,  1x4  Fed.  Rep.  484:  U. 

r.  Gilchrist,  (Wis.  1904)  99  N.  W.  Rep.  S.  Shipbuilding  Co.  v.  Conklin,  60  C. 

909;  Worth  Mfg.  Co.  V.  Bingham,  (C.  C.  A.   680,    126  Fed.   Rep.   132;   Land 
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1336.     Sqvitj  Jorladlotloa    LimlUd    by    Proriflons    of   SUUto.  —  See 
note  I. 

19S7.     ]MaMliitio&  of  ImolTont  Corporation.  —  See  note  2. 

1938.     Itatntoi  AppUoftblt  to  Fartioolar  Gorporatioag.  — See  note  I. 

1943.     (3)  Application  of  Statutes  to  Foreign  Corporations.  — 
See  note  i. 

S.  Jnriidiotion  to    Entertain    Creditors'    Bills  —  a.  In 
General.  —  See  note  2. 

1947.  d.  Jurisdiction  Conferred  by  Statute.  —  See 
no.e  3. 

1948.  3.  Jnrisdiotion  of  Particular  Courts  —  a.  In  General. 
—  See  note  2, 

1949.  Govntj  U  WUoh  Priadpal  Plaoo  of  BariaoM  Ii  Bitaatod.  —  See 
note  2. 

Title,  etc.,  Co.  V,  Asphalt  Co.,  (C.  C.  Cordage,  etc.,  Co.,  (^i  N.  Y.  App.  \yiy. 

A.)   ia7  Fed.  Rep.  i.  366.     See  also  Western  Manufacttsrers' 

ATew  York,  —  Zeltner  v.  Henry  Zelt-  Mut.  Ins.  Co.  v.  Hutchinson  Cooperage 

ner  Brewing  Co.,  174  N.  Y.  347;  Matter  Co.,  92  111.  App.  x. 

of  Coleman,   174  N.  Y.  373,  rex'ersing  1337.     8.    What    Coostitatei    Insel- 

77    N.    Y.   App.   Div.    496 ;    People   v.  Tonoy  Within  Moaning  of  Statata.  —  See 

Manhattan   Real   Estate,  etc.,   Co.,    175  Fremont   First  Nat   Bank  v.   Rice,   la 

N.  Y.  133 ;  Matter  of  Lenox  Corp.,  57  Ohio  Cir.  Dec.   121,  22  Ohio  Cir.  Ct. 

N.  Y.  App.  Div.  515,  affirmed  167  N.  183. 

Y.   623 ;   Dohn  v.   Buffalo  Amusement  m§«    1.  StatntM  ApplleaUa  to  Pir- 

Co.,  66  N.  Y.  App.  Div.  446 ;  People  v,  tiealar  Corporationo.  —  See  Lewright  v. 

American  L.  &  T.  Co.,  70  N.  Y.  App.  Bell,  94  Tex.  556. 

Div.  579,  aMrmtd  172  N.  Y.  371;  Peo-  IMS.     1.    Evans  v,    Soathem   Tier 

pie  r.  Manhattan  Real  Estate,  etc.,  Co.,  Masonic  Relief  Assoc,  76  N.  Y.  App. 

74   N.   Y.  App.   Div.   535;   Janeway  v.  Div.  151. 

Burn,  91  N.  Y.  App.  Div.  165 ;  Matter  Ancillary  Proooedingt  Agalnit  Pordga 

of    Hoagland,    etc.,    Co.,    (Supm.    Ct.  Corporatioa.  —  See     Bank     Com'rs     v. 

Spec.  T.)   36  Misc.  (N.  Y.)   28;  Hag-  Granite  State  Provident  Assoc,  70  N. 

mayer  r.  Alten,   (Supm.  Ct.  Spec.  T.)  H.  557 ;  Frowert  v.  Blank,  205  Pa.  Sl 

36  Misc.   (N.  Y.)  59;  People  r.  Com-  299;  Burr  v.  Smith,  113  Fed.  Rep.  858; 

mercial  Bank,  (Supm.  Ct.  Spec.  T.)  37  Bottom  v.  National  R.  Bldg.,  etc.,  As- 

Misc.   (N.  Y.)    16.  soc,    123    Fed.    Rep.   744;    Conklin   r. 

North  Carolina.  —  Atty.-(3en.  v.  Holly  U.  S.  Shipbuilding  Co.,  123  Fed.  Rep. 

Shelter  R.  Co.,  134  N.  Car.  481.  913. 

Tennessee.  —  State     v.     Red     River  %,  Barber    v.    International    Co.,    73 

Turnpike  Co.,  (Tenn.  1904)  79  S.  W.  Conn.  587. 

Rep.  79^-  IMT.    S.    Somers    v.    Dawson,    86 

Texas,  —  Farwell  v.  Babcock,  27  Tex.  Minn.  42 ;  Latta  v.  Lonsdale,  47  C.  C 

Civ.  App.  162;  State  v.  Shippers'  Com-  A.   i,   107   Fed.  Rep.  585;   Williamson 

press,  etc.,  Co.,  (Tex.  Civ.  App.  1902)  67  v.  American  Bank,  109  Fed.  Rep.  36. 

S.\V.  Rep.  1049 ;  American  Tribune  New  1349.    8.  Fkilaro  to  Demir  for  Waat 

Colony  Co.  v.  Schuler,  (Tex.  Civ.  App.  of  loriadiotion  constitutes  waiver  on  that 

1904)  79  S.  W.  Rep.  370.  point.      Bottom   v.    National    R.    BMg., 

Virginia. —  Radford  West  End  Land  etc.,  Assoc,  123  Fed.  Rep.  744- 

Co.  V,  Cowan,  zoi  Va.  632.  The  Court  of  Common  Plaas  of  the  Gty 

Washington.  —  New  York  Nat.  Exch.  and  County  of  New  York  had  jurisdic- 

Bank   v.    Metropolitan    Sav.    Bank,    28  tion,  under  the  constitutional  and  statu- 

Wash.  553 ;  Theis  v.  Spokane  Falls  Gas  tory  provisions  in  force  in  1894,  of  suits 

Light  Co.,  34  Wash.  23.  to  dissolve  corporations  resident  in  that 

Wisconsin.  —  Davelaar  v.  Blue  Mound  city.     Hagmayer  v.  Alten,   (Supm.  Ct 

Invest.    Co.,    110    Wis.    470;    Boyd    v.  Spec.  T.)  36  Misc.  (N.  Y.)  59. 

Mutual  F.  Assoc,  116  Wis.  155.  19M.    8.  In  Indiana  the  action  maj 

1236*     1*   Davidson   v.   John    (jood  be  brought  in  any  county  where  there 
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1350.  b.  Conflict  of  Jurisdiction  —  Pendency  of 
Several  Actions.  —  See  note  i. 

4.  Hecesflity  for  Strict  Compliance  with    Statute  —  in 
Cknonl.  —  See  note  2. 

Itfjll.  5.  Exhaustion  of  Leg^al  Remedies  by  Creditors  — 
a.  Where  Relief  Is  Sought  Before  Dissolution  of  Cor- 
poration—  (i)  In  General.  —  See  notes  2,  3. 

1353.     (2)  Statutory  Provisions.  —  See  notes  2,  3. 

1353.    6.  Leave  of  Court.  —  See  note  2. 

1355.  8.  Parties— fl.  Complainant  —  (i)  Persons  Desig- 
nated by  Statute,  —  See  note  i. 

1356.  (2)  State  or  Attorney-General —  Statntat  Bzpreuly  Naming 

State  or  Attornty-Ooneral.  —  See  note  I . 

1S57,     (4)  Stockholders  —  In  GeneraL  —  See  notes  2,  3. 
1358.     Veoeuitj  to  Join  AU  Stookkoldon.  —  See  note  2. 

b.  Defendant  — (i)  Corporation.  — St^  wot^  i. 

is  an  office.     Chicago,  etc.,  R.  Co.  v.  Johnston,   133   Cal.   185;   State  v.   Red 

Kenney,  159  Ind.  7^.  River   Turnpike   Co.,    (Tenn.    1904)    79 

PriTllege  Waived  by  Contraet  to  Pay  in  S.  W.  Rep.  798 ;  Deweese  v.  Smith,  (C. 

Another    County.—  See     Wills     Point  C.  A.)   106  Fed.  Rep.  438;  Utah,  etc.. 

Mercantile  Co.  v.  Southern  Rock  Island  R.  Co.  v,  Utah,  etc.,  R.  Co.,  no  Fed. 

Plow  Co.,  31  Tex.  Civ.  App.  94.  Rep.  879. 

1350,    1.    Knott    r.    Evening    Post  The  Baperintendent  of  InBnranoe   was 

Co.,   124  Fed.  Rep.  342.  held  to  be  a  proper  party  complainant 

S.  Coler  V.  Tacoma  R.,  etc.,  Co.,  65  in    State    v,    Matthews,    64    Ohio    St. 

N.  J.  £q.  347;  Dohn  v.  Buffalo  Amuse-  419. 

ment  Co.,  66  N.  Y.  App.  Div.  446.  1356*     1.    People  v.  Manhattan  Real 

1351  •    2.    State  v.  Southern  Bldg.,  Estate,   etc.,  Co.,  74  N.  Y.  App.   Div. 

etc.,    Assoc,    132    Ala.    50;    American  535;    L.    D.    Garrett    Co.    v.    Morton, 

Tribune   New    Colony    Co.   v,    Schuler,  (Supm.  Ct.  Spec.  T.)  35  Misc.  (N.  Y.) 

(Tex.  Civ.  App.  1904)   79  S.  W.  Rep.  10. 

370.  1357.    2.    Lincoln     Park     Chapter 

Where  the  Remedy  at  Law  Is  Inadequate  No.  177  t'.  Swatek,  204  111.  228,  affirm' 

a  creditor  need  not  procure  a  judgment  ing  105  ill.  App.  604;  Stewart  v.  Pierce, 

before  asking  the  appointment  of  a  re-  116  Iowa  733. 

ceiver.     Kentucky  Racing,  etc.,  Assoc.  A  Debenture  Stockholder   to  whom  no 

V.  Galbreaith,   yy   S.   W.   Rep.  371,   2$  principal  or  interest  is  due  has  no  stand- 

Ky.   L.   Rep.    121 2     See   also   Chicago,  ing  on  which  to  petition  for  a  winding 

etc.,  R.  Co.  V.  Kenney,  159  Ind.  72.  up.      In    re    Melbourne    Brewery,    etc., 

8.  Barber    v.    International    Co.,    73  (1901)  i  Ch.  453,  70  L.  J.  Ch.  198,  84 

Conn.   587;   Ready  r.  Smith,   170   Mo.  L.  T.  N.  S.  228,  49  W.  R.  250,  8  Man- 

163 ;  Merchants  Nat.  Bank  v.  McDon-  son  403. 

aid,  63  Neb.  363 ;  Mann  v.  German  8.  Bill  by  Sinffle  Stockholder.  -^  Hoi- 
American  Invest.  Co.,  (Neb.  1903)  97  lingsworth  v.  Howard,  113  Ga.  1099; 
N.  W.  Rep.  600;  Edwards  v.  National  Coltrane  v.  Templeton,  45  C.  C.  A.  328, 
Window  Glass  Jobbers  Assoc,  (N.  J.  106  Fed.  Rep.  370. 
1904)  58  Atl.  Rep.  527;  Land  Title,  A  Bill  by  a  Stockholder  After  His  With- 
etc,  Co.  V.  Asphalt  Co.,  121  Fed.  Rep.  •  drawal  is  proper  where  no  provision  has 
587.  been  made  to  meet  obligations  to  with- 

1359.     2.    See  Bowker  v.  Hill,   115  drawing    members.      Continental    Nat. 

Fed.  Rep.  528.  Bldg.,   etc.,    Assoc,   v.    Miller,   44   Fla. 

8.  New    York    Nat.    Exch.    Bank    r.  757. 

Metropolitan  Sav.  Bank,  28  Wash.  553.  1358.    2.    Noble  v.  Gadsden  Land, 

1353.     2.    Ashland  V.  Ashland  Water  etc.,  Co.,   133  Ala.  250. 

Co.,  110  Wis.  94.  8.  Youree  v.   Home  Town   Mut.   Ins. 

1355.     1.    National    City    Bank    v.  Co.,   180  Mo.   153,  holding  that  a  cor- 
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1 3t19.  (4)  Stockholders.  —  See  note  3. 

1361.  (6)  Incumbrancers.  —  See  note  2. 

1  a69.  9.  Bill  or  Complaint  —  a.  General  Requisites.  — 
See  note  2. 

190S.  b.  Multifariousness.  —  See  note  6. 

1364.  c.  Definiteness  and  Certainty.  —  See  note  2. 

1969.  e.  Grounds  for  Equitable   Relief  —  (6)  Insot- 

vency.  —  See  note  2. 

1'974.    i.  Amendments. —See  note  I. 

1976.  12.  Order  to  Show  Cause  or  Notioe  —  sutntory  Pteridms. 
—  See  note  i. 

1981.  16.  Decree  and  Proceedings  Subsequent  Thereto  — 
c.  Appointment  of  Receiver  —  {i)  Jurisdiction  of  Equity  to 

Appoint  Receiver  —  Before  DUaoliitioii  of  Garporation. —  See  note  4. 
1989.     SUtntory  Proviiioiii.  —  See  note  2. 
1983.    (2)  Discretion  of  Court.  —  See  note  i. 


poration  whose  officers  have  been  ousted    the  Bill  MnltifttfioDB  will  not  be  allowed. 


is  a  proper  party  defendant. 

1M9.  S.  Sugg  V.  Farmers'  Mut. 
Ins.  Assoc,  (Tenn.  Ch.  1901)  63  S.  W. 
Rep.  226. 

1961.  %.  AnAgantWhobaCndltor 
is  a  proper  party.  Commercial  Pub.  Co. 
r.  Beckwith,   167   N.   Y.  329. 

1963*  8.  See  Nicolai  v.  Maryland 
Agricultural,  etc.,  Assoc,  96  Md.  323 ; 
Polk  V.  Mutual  Resence  Fund  L.  Assoc, 
1 1 9  Fed.  Rep.  49 1 . 

7or  Allegations  Held  to  Be  SniBeieBt 
see  Buckley  v.  Anderson,  137  Ala.  325; 
Bixler  v,  Summerfield,  195  III.  147; 
Kentucky  Racing,  etc.,  Assoc,  v.  Gal- 
breaith,  77  S.  W.  Rep.  371,  25  Ky.  L. 
Rep.  121 2;  Somers  v,  Dawson,  86  Minn. 
42;  Craig  V,  James,  (Supm.  Ct.  Spec. 
T.)  41  Misc  (N.  Y.)  148;  Klugh  v, 
Coronaca  Milling  Co.,  66  S.  Car.  100 ; 
Worth  Mfg.  Co.  V,  Bingham,  (C.  C.  A.) 
116  Fed.  Rep.  785. 

1363*  6.  Dittman  v.  Distilling  Co., 
64  N.  J.  Eq.  537. 

railvre  to  Object  for  Xultiftuiottsneit 
may  constitute  a  waiver.  Pierce  v.  Old 
Dominion  Copper  Min.,  etc.,  Co.,  (N.  J. 
1904)  58  Atl.  Rep.  319. 

1964.  3,  State  v.  Southern  Bldg., 
etc..  Assoc,   132  Ala.  50. 

1969.  2.  AUegationt  Held  Safflolent. 
— See  Matter  of  Lenox  Corp.,  57  N.  Y. 
App.  Div.  515,  affirmed  167  N.  Y.  623. 

The  Faets  Oonititating  IniolTeney  need 
not  be  set  out  under  the  Indiana  prac- 
tice. Chicago,  etc.,  R.  Co.  v,  Kenney, 
IS'"  Tnd.  yr. 

1974.    1.  An  Amendment  Bendering 


Dittman  v.  Distilling  Co.,  64  N.  J.  Eq. 

537. 

1976.  1.  Smith  V.  Ely,  etc.  Dry 
Goods  Co.,  79  Miss.  266 ;  Seller  v. 
Union  Mfg.  Co.,  so  W.  Va.  208 ;  Worth 
Mfg.  Co.  V.  Bingham,  (C.  C.  A.)  116 
Fed.  Rep.  785. 

1981  •  4.  Matter  of  John  Lange 
Land,  etc,  Co.,  106  La.  466;  Davies  v. 
Monroe  Water  Works,  etc.,  Co.,  107 
La.  145. 

Joriidietien  to  Appoint  BeedTer  Cum 
of  Extreme  Neeeeiity.  —  See  Continental 
Nat.  Bldg.,  etc,  Assoc,  v.  Miller,  44 
Fla.  757;  Ridpath  v.  Sans  Poil,  etc. 
Rivers  Ferry,  etc.,  Co.,  26  Wash.  427; 
Taylor  v.  Cuban  Land,  etc,  Co.,  106 
Fed.  Rep.  437 ;  Brady  v.  Bay  Sute  Gas 
Co.,  106  Fed.  Rep.  584;  Taylor  r.  De- 
catur Mineral,  etc,  Co.,  112  Fed.  Rep.  449. 

1989.  8.  Under  the  Loniiinna  Statste 
a  receiver  will  not  be  appointed  at  the 
instance  of  a  stockholder  where  the  cor- 
poration h3s  not  been  dissolved  and  a 
majority  in  amount  of  the  stockholders 
have  asked  no  action.  Nor  will  one  be 
appointed  at  the  suit  of  a  stockholder 
or  creditor  unless  there  is  such  mis- 
management  and  misuse  as  to  jeopard- 
ize interests,  or  unless  the  corporation 
is  improperly  organized,  or  pursuing  a 
business  contrary  to  law,  or  violating 
its  charter.  Matter  of  John  Lange  Land, 
etc,  Co.,  106  La.  466. 

1983.     1.    /n  re  Greenwood,  (1900) 
2  Q.  B.  306,  69  L.  J.  Q.  B.  751,  82  L.  T. 
N.  S.  843- 
Where  Bireeton  Are  Winding  vp  Ctr- 
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1984.    (4)  Effect  of  Appointment  of  Receiver.  —See  note  3. 
198Jl«     Action  Againit  Coi^^oration  Afttr  Appointment  of  SeoeiTor.  —  See 

note  2. 
1989.    d.  Distribution  of  Assets  — (3)  Priorities  — iik 

Oontral.  —  See  note  I . 

1991.  Bighu  of  Creditors  Yixed  bj  Decree  Appointing  BeoeiTor.  —  See 
note  2. 

1999.  17.  Costs  —  Payment  Out  of  Aesets  of  Corporation.  —  See 
note  2. 

18.  Appeal  —  in  General.  —  See  note  4. 

1999.  7L  Pbocssdihqs  ukdeb  Statittes  PBOViDiHe  fob 
P08THUKOU8  EziBTEKCS  AHB  WiKDiKO  UP  BT  Ofticebs  —  1.  Pro- 
visions and  Objects  of  Statutes  —  Terms  of  statutes.  —  See  note  i. 

1301 .     Object  of  Such  Sutntes.  —  See  note  I. 


poration  SatisfiMtorily.  —  Ferrell  v.  Ev- 
ans, 25  Mont.  444' 

1384.  8.  State  v.  New  Orleans 
Water  Supply  Co..  iii  La.  1049;  Mat- 
ter of  Hoagland,  etc.,  Co.,  (Supm.  Ct. 
Spec.  T.)   36  Misc.  (N.  Y.)  a8. 

1395*  8.  Sigua  Iron  Co.  v.  Brown, 
58  N.  Y.  App.  Div.  436,  affirmed  171 
N.  Y.  488. 

1380.  1.  Failnre  to  Enter  Judgment 
may  defeat  the  right  to  priority.  Mat- 
ter of  Lenox  Corp.,  57  N.  Y.  App.  Div. 

S15. 

1391  •  8.  Matter  of  Lenox  Corp., 
57  N.  Y.  App.  Div.  515,  affirmed  167  N. 
Y.  623. 

Title  of  Beceiver  Belates  Back  to  Date 
of  Appointment.  —  Matter  of  Hoagland, 
etc.,  Co.,  (Supm.  Ct.  Spec.  T.)  36  Misc. 
(N.  Y.)   28. 

1M3.  8.  People  v.  American  L.  & 
T.  Co.,  177  N.  Y.  231. 

4.  A  Corporation  May  Continue  in  Ex- 
istenee  for  the  purpose  of  appealing 
from  and  testing  an  order  dissolving  it ; 
and  when  dissolution  is  decreed  and  a 
receiver  is  appointed,  and  objection  is 
made  to  the  appointment  of  a  receiver 
but  none  to  the  dissolution,  the  corpo- 
ration waives  the  right  to  appeal.  State 
V.  Fidelity  L.  &  T.  Co.,  113  Iowa  439. 

To  What  Court  Appeal  Taken.  —  In 
Illinois  an  appeal  from  the  appoint- 
ment of  a  receiver  may  be  taken  to  the 
Supreme  Court  direct;  but  an  action 
for  an  accounting  by  a  minority  stock- 
holder against  a  majority  holder  is  ap- 
pealable to  the  Appellate  Court,  and  not 
to  the  Supreme  Court.  Bixler  v.  Sum- 
merfield,  195  111.  147. 


1399.  1.  Alabama,  —  Pitts  v.  Na- 
tional L.  Assoc,  130  Ala.  413;  Buckley 
V,  Anderson,  137  Ala.  325. 

California.  —  Argues  v.  Union  Sav. 
Bank,  133  Cal.  i39> 

Iowa, —  Stewart  v.  Pierce,  116  Iowa 

733- 

Kansas.  —  Whitman  v.  Citizens' 
Bank,  49  C.  C.  A.  122,  no  Fed.  Rep. 

503. 

Kentucky,  —  U.  S.  Building,  etc., 
Assoc.  V,  Reed,  no  Ky.  874;  Economy 
Bldg.,  etc.,  Assoc,  v.  Paris  Ice  Mfg. 
Co.,  113  Ky.  246;  Councilmen  v.  De- 
posit Bank,  (C.  C.  A.)  124  Fed.  Rep. 
18;  Knott  V.  Evening  Post  Co.,  224 
Fed.  Rep.  342. 

Massachusetts.  —  Olds  v.  City  Trust, 
etc.,  Co.,  185  Mass.  500. 

Montana,  —  Ferrell  v.  Evans,  25 
Mont.  444. 

New  Jersey.  —  Miller  v,  Audenried, 
(N.  J.  1904)  57  Atl.  Rep.  1076;  Grey 
V,  Newark  Plank  Road  Co.,  65  N.  J.  L. 
603 ;  Keen  v.  Maple  Shade  Land,  etc., 
Co.,  63  N.  J.  Eq.  321 ;  Windmuller  v. 
Standard  Distilling,  etc.,  Co.,  114  Fed. 
Rep.  491. 

New  York.  —  Shayne  v.  Evening  Post 
Pub.  Co.,  168  N.  Y.  70;  Bank  of  China, 
etc.,  V.  Morse,  168  N.  Y.  458 ;  Janeway 
V,  Bum,  91  N.  Y.  App.  Div.  165. 

Texas,  —  Baldwin  v.  Johnson,  95  Tex. 

85. 

laOl.  1.  Grey  v.  Newark  Plank 
Road  Co.,  65  N.  J.  L.  603. 

An  Assignment  for  Creditors  is  not 
within  the  scope  of  the  statute.  U.  S. 
Building,  etc.,  Assoc,  v.  Reed,  no  Ky. 

874. 
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WITHDRAWING  AND  STRIKING  OUT 

EVIDENCE. 

1308.  L  WiTHBBAWiHG    Etidskcs  —  1.  Oenenl    Bole   For- 
bidding. —  See  notes  I,  2. 

2.  When  Proper.  —  See  note  3. 

1309.  Sec  note  i. 

3.  Application  for  Leave  to  Withdraw.  —  See  note  3. 

4.  Withdrawal  by  Court  Sno  Motn  —  See  note  4. 
6.  Manner  of  Withdrawal  —  See  note  5. 

1310.  See  note  i. 

n.  Steixihg  Out  Btidihcs  -  1.  Power  of  Court  to 
Strike  Out  —  See  note  3. 

2.  When  Proper  — a.  Necessity  for  Previous 
Objection.  —  See  notes  5,  6. 


1309.  1.  Hubner  v.  Metropolitan 
St.  R.  Co.,  77  N.  Y.  App.  Div.  290. 

IzelnfloB  of  Illegal  ETidenoe.  —  Hahn 
V.  Rogers,  (bupm.  Ct.  App.  T.)  34  Misc. 
(N.  Y.)  549. 

5.  Hunnicutt  v.  Higginbotham,  138 
Ala.   473;    Stanley   v.    Core,    119    Iowa 

417. 

3.  Bell  V.  Clarion,  120  Iowa  332. 

1M9.  1.  Continental  Nat.  Bank  v. 
Nashville   First  Nat.   Bank,   108  Tenn. 

374. 

8.  The  Motioii  Should  Set  Out  the  Sxaet 
Testimonj  which  the  defendant  seeks 
to  have  withdrawn.  Travelers  Ins.  Co. 
V.  Hunter,  30  Tex.  Civ.  App.  489. 

4.  Where  Xvidenoe  It  Belevaat  and  no 
motion  to  strike  out  is  made  on  the 
ground  that  it  is  irresponsive,  the  court 
cannot  withdraw  such  evidence  on  its 
own  motion.  Rhodes  v.  Rhodes,  18  Pa. 
Super.   Ct.   231. 

When  Error  of  Court  Correoted.  —  Even 
though  an  error  be  committed  by  the 
court  in  admitting  testimony,  yet  if  it 
appear  with  reasonable  certainty  that 
the  other  party  has  not  been  preju- 
diced by  the  introduction  of  the  evi- 
dence, and  will  not  be  prejudiced  by 
striking  it  out,  the  court  is  authorized 
to  correct  the  error.  Hubner  v.  Metro- 
politan St.  R.  Co.,  77  N.  Y.  App.  Div. 
290. 

6.  McCoy  V.  Munro,  76  N.  Y.  App. 
Div.  435 ;  Payne  v.  Williams,  83  N.  Y. 

11 


App.  Div.  388,  oMrmed  178  N.  Y.  589; 
Parker  v.  Paine,  (Supm.  Ct  App.  T.) 
37  Misc.  (N.  Y.)  768. 

1310.  1.  See  Silverman  v.  Silver- 
man, 189  111.  394. 

S.  Cronk  v,  Wabash  R.  Co.,  123  Iowa 
349. 

Onmnd  of  Motion. —  It  is  not  a  suffi- 
cient reason  for  a  motion  to  strike  oat 
that  the  statement  of  the  witness  was 
prejudicial  to  the  moving  party.  Goli- 
bart  V.  Sullivan,  30  Ind.  App.  428. 

5.  Snbeeqaent  Objeetion  Kot  Proper.— An 
objection  taken  subsequent  to  the  testi- 
mony is  not  well  taken,  the  proper  rem- 
edy being  a  motion  to  strike  it  out. 
Buckley  v.  Westchester  Lighting  Co..  93 
N.  Y.  App.  Div.  436. 

Teetimony  Competent  u  Againet  One 
Defendant.  —  Where  an  answer  given  by 
a  witness  is  competent  against  one  de- 
fendant, but  incompetent  as  to  another, 
the  latter*s  remedy  is  by  motion  to 
strike  out.  Keegan  v.  Third  Ave.  R. 
Co.,  (N.  Y.  1900)  59  N.  E.  Rep.  1124. 

6.  Treschman  v.  Treschman,  28  Ind. 
App.  206;  In  re  Evans,  114  Iowa  240: 
Tuttle  V,  Wood,  115  Iowa  507 ;  Mallory 
Commission  Co.  v.  Elwood,  120  Iowa 
632;  Slattcry  v.  Slattery,  120  Iowa  717; 
Cronk  v.  Wabash  R.  Co.,  123  Iowa 
349 :  Yoder  v,  Reynolds,  28  Mont  183 : 
McCormick  Harvesting  Machine  Co.  v. 
Carpenter,  (Neb.  1901)  95  N.  W.  Rep. 
617;    Lindemann   v,    Brooklyn   Heights 

:o 
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1311.    See  note  i. 
131 9.    See  notes  x,  2. 

b.  Evidence    Apparently    Admissible    Subse- 
quently Shown  to  Be  Inadmissible.  —  See  note  6. 

c.  Evidence   Admitted  on  Condition  of  Sup- 
plying Connecting  Evidence.  —  See  note  7. 

1313.  d.  Improper  Answer  to  Proper  Question  —  la 

—  See  notes  1,2. 

1314.  See  note  i. 


R.  Co.,  69  N.  Y.  App.  Div.  443;  Gray 
V.  Brooklyn  Heights  R.  Co.,  T2  N.  Y. 
App.  Div.  424 ;  National  Radiator  Co.  v, 
Hull,  79  N.  Y.  App.  Div.  109;  Hornum 
V,  McNeil,  80  N.  Y.  App.  Div.  637; 
Pescia  v,  Societa  Co-Operativa  Corleon- 
ese,  etc!,  91  N.  Y.  App.  Div.  506; 
Parker  v,  Paine,  (Supm.  Cl  App.  T.)  37 
Misc.  (N.  Y.)  768. 

Where  Ko  Oljeetlon  Is  Interposed  to 
Improper  Qaestion. — Poehlmann  v,  Kertz, 
304  111.  418. 

1311.  1.  Moody  V.  Dillemuth,  119 
Iowa  372;  Cronk  v.  Wabash  R.  Co.,  123 
Iowa  349 ;  McCormick  Harvesting 
Mach.  Co.  v.*  Carpenter,  (Neb.  1901)  95 
N.  W.  Rep.  617;  Hornum  v.  McNeil,  80 
N.  Y.  App.  Div.  tn\  Walker  r.  Mc- 
Cormick, (Supm.  Ct.  App.  T.)  88  N.  Y. 
Supp.  406. 

Contradictory  Statements.  —  It  is  not 
error  to  refuse  to  strike  out  the  testi- 
mony of  a  witness  consisting  of  contra- 
dictory statements,  one  of  which  is  com- 
petent and  the  other  incompetent. 
Cohen  v.  Metropolitan  St.  R.  Co.,  63 
N.  Y.  App.  Div.  165,  affirmed  170  N.  Y. 
S88. 

1319*  1.  National  Radiator  Co.  v. 
Hull,  79  N.  Y.  App.  Div.  109;  Parker 
V.  Paine,  (Supm.  Ct.  App.  T.)  37  Misc. 
(N.  Y.)  768:  Bailey  v,  Warner,  55  C.  C. 
A.  329,  118  Fed.  Rep.  395. 

2.  Whmt  li  Abase  of  Discretion.  —  It  is 
error  for  the  court  to  refuse  to  strike 
out  the  testimony  of  a  witness  as  to  the 
market  value  of  property,  where  on 
cross-examination  such  witness  admits 
that  he  does  not  know  its  market  value. 
Tyler  Southeastern  R.  Co.  v.  Hitchins, 
26  Tex.  Civ.  App.  400. 

6.  Rowell  V,  Chicago  G.  W.  R.  Co., 
92  III.  App.  103;  Gulf,  etc.,  R.  Co.  v, 
Ryon,  (Tex.  Civ.  App.  1903)  72  S.  W. 
Rep.  72. 

7.  Roberts  v.  Bidwell,  (Mich.  1904) 
98  N.  W.  Rep.  1000;  Jones  v.  Peterson, 
44  Oregon  t6i. 

If  Ho  Motion  Is  Made  to  Strike  Out 


evidence  admitted  over  an  objection  on 
condition  that  its  relevancy  be  after- 
wards shown,  the  objection  is  not  avail- 
able. Faulkner  v.  Mammoth  Min.  Co., 
23  Utah  437. 

1313.  1.  Bibby  v,  Thomas,  131 
Ala.  350;  Matter  of  McKenna,  143  Cal. 
580 ;  Skelley  v.  Vail,  27  Ind.  App.  87 ; 
Germinder  v.  Machinery  Mut.  Ins. 
Assoc,  120  Iowa  614;  Arabian  Horse 
Co.  V.  Bivens,  (Neb.  1903)  96  N.  W. 
Rep.  621 ;  Helmken  v.  New  York,  90 
N.  Y.  App.  Div.  135. 

Objection  First  Made  on  AppeaL  — 
Christensen  v.  Thompson,  123  Iowa  717. 

To  Wliom  Objection  Available.— The 
objection  of  want  of  responsiveness  is 
not  available  except  to  the  party  pro- 
pounding the  interrogatory.  Christen- 
sen V.  Thompson,  123  Iowa  717. 

Instmoting  the  Jury  at  the  defend- 
ant's request,  not  to  consider  an  irre- 
sponsive answer  has  been  held  to  cure 
a  denial  of  a  motion  to  strike  out. 
Palmer  v.  Smith,  76  Conn.  210. 

If  Ko  Motion  Is  Made  to  Strike  Ont 
the  irresponsive  answer  there  is  no  er- 
ror in  allowing  it  to  stand  although  the 
question  was  objected  to  for  incompe- 
tency.    Prentiss   v.    Strand,    116    Wis. 

647. 

When  Irreeponiive  Ana wer  Pnt  in  Evi- 
dence. —  An  answer  stricken  out  as  ir- 
responsive is  put  in  evidence  again 
when  the  witness  testifies  to  a  subse- 
quent question  that  the  answer  so 
stricken  out  covers  the  question  better 
than  either  "  yes  "  or  "  no."  Conner 
V.  Standard  Pub.  Co.,  183  Mass.  474. 

S.  Hubner  v.  Metropolitan  St.  R.  Co., 
77  N.  Y.  App.  Div.  290. 

131 4,  1.  Poehlmann  v.  Kertz,  204 
III.  418;  La  Rue  v.  St.  Anthony,  etc., 
Elevator  Co.,  (S.  Dak.  1903)  95  N.  W. 
Rep.  292.  See  also  In  re  Evans,  114 
Iowa  240,  holding  that  a  motion  to 
strike  out  evidence  before  the  close  of 
the  witness's  direct  examination  was 
properly  overruled  where  no  objection 
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WITHDRAWING,  ETC. 
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1S141*     IzprMtion   0f   Ofiaimi   or   Ibr*    Yolulvj 
note  3. 

e.  Hearsay  Testimony.  —  Sec  note  4. 
h.  Evidence  Relevant  and  Competent  but  In- 
sufficient. —  See  note  7. 

1S15.    3.  Prooednre  in  Striking  Out  Svidenee  —  a.  By  Mo- 
tion —  (i)  In  General.  —  See  note  3. 
1S17«    See  note  i. 

(2)   Time  of  Motion  —  In  e«ii«ral.  —  See  note  2. 
Wb«rf   XTidtuM   EootlTod   uadtr    Miitako   at  to  Faeta.  —  See 
note  7. 

1  SI  8,     (3)  Requisites  of  Motion  —  (a)  In  Gonwal.  —  See  note  I. 
Prodalon  Boqnirod.  —  See  note  3. 

fb)  Wlion  Only  P&rt  of  ETidonoe  Is  Impropor.  —  See  note  4. 
See  note  i. 

(4)  Effect  of  Motion  as   Waiver  of  Exception.  —  Sec 
note  4. 

1390«    *.  Striking  Out  on  Court's  Own  Motion.  — Sec 
note  2. 

was  made  to  the  questions  that  elicited 
the  matters  referred  to,  and  no  motion 
was  made  to  strike  the  answers  when 


isia. 


given. 

1814.  S.  Southern  R.  Co.  v. 
Crowder,  135  Ala.  417. 

4.  Roberts  v.  Bidwell,  (Mich.  1904) 
98  N.  W  Rep.  1000;  Shealey  v.  South 
Carolina,  etc.,  R.  Co.,  67  S.  Car.  61. 

7.  Nokken  r.  Avery  Mfg.  Co.,  11  N. 
Dak.  399;  Coulter  v.  Blatchley,  51  W. 

^/a     1 6^ 

ISlft.  8.  Payne  v.  Williams,  83  N. 
V.  App.  Div.  388;  North  Pacific  Lum- 
ber Co.  V.  Spore,  44  Oregon  46a. 

1317.  I.  Olansky  v.  Berlin,  (Supm. 
Ct.  App.  T.)  37  Misc.  (N.  Y.)  775. 

9.  King  V,  Franklin,  132  Ala.  559; 
Metropolitan  R.  Co.  v.  Loud,  20  App. 
Cas.  (D.  C.)  330;  Olansky  v,  Berlin, 
(Supm.  Ct.  App.  T.)  37  Misc.  (N.  Y.) 
775 ;  Newman  v.  Buzard,  24  Wash.  225. 

7.   Sec  Palmer  v.  Smith,  76  Conn,  a  10. 

1319.  I.  In  re  Evans,  114  Iowa 
240. 

5.  In  re  Evans,  114  Iowa  240. 

4.  Jarman  v.  Rea,  137  Cal.  339;  Hop- 
kins V,  Modem  Woodmen  of  America, 
04  Mo.  App.  402:  Garrison  v.  Murphy, 
(Neb.  1902)  89  N.  W.  Rep.  766. 


1319*  1.  Alabama.  —  Brown  v. 
Fowler,  133  Ala.  310;  Nicholas  v. 
Sands,  136  Ala.  267;  Hunnicutt  v.  Hig- 
ginbotham,   138  Ala.  472. 

California,  —  People  v.  McFarlane, 
138  Cal.  481. 

Illinois.  —  Fitz  Simons,  etc.,  (^.  v. 
Brann,  199  III.  390. 

Iowa.  —  In  re  Evans,  1x4  Iowa  240. 

Maryland.  —  Wilson  v.  Pritchett, 
(Md.  1904)  58  Atl.  Rep.  360. 

Minnesota.  —  Witzel  v,  Zuel,  90  Minn. 
340. 

Missouri.  —  Hopkins  v.  Modem 
Woodmen  of  America,  94  Mo.  App.  402. 

Montana.  —  Withers  v.  Kemper,  25 
Mont.  432. 

Nebraska.  —  Garrison  v.  Murphy, 
(Neb.  1902)  89  N.  W.  Rep.  766. 

New  York.  —  Deutschmann  v.  Third 
Ave.  R.  Co.,  87  N.  Y.  App.  Div.  503; 
Powell  V.  Hudson  Valley  R.  Co..  88  N. 
Y.  App.  Div.  133;  Pescia  v.  Societa 
Co-Operativa  Corleonese,  etc.,  91  N.  Y. 
App.  Div.  506. 

4.  Elliott  V.  Campbell,  (Ky.  1904)  78 
S.  W.  Rep.  XI22. 

1390.  8.  Texas  Portland  Cement, 
etc.,  Co.  V.  Ross,  (Tex.  Civ.  App.  1904) 
81  S.  W.  Rep.  94. 
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WITHDRAWING  PLEADINGS. 


1S93.    I.  What  Mat  Be  Withdbawh.  —  See  note  5. 
1333.    17.  DiscRETiOH  or  Coubt.  —See  notes  3,  5. 


1333.  6.  O'Connell  v.  King,  (R.  I. 
1905)  59  Atl.  Rep.  926,  citing  22 
Encyc.  op  Pl.  and  Pr.  1322,  and  quot- 
ing the  whole  text  paragraph. 

Withdrawn  Pleading  Unit  Bemaln  on 
FilM.  —  The  effect  of  an  order  permit- 
ting the  defendant  to  withdraw  an  an- 
swer and  file  another  is  merely  to  elimi- 
nate such  pleading  as  a  pleading  tender- 
ing an  issue  to  be  tried  in  the  case ; 
the  party  should  not  be  permitted  to 
withdraw  such  answer  and  remove  it 
from  the  files  without  leaving  a  prop- 
erly certified  copy.  Wyles  v.  Berry, 
(Ky.*  1903)  76  S.  W.  Rep.  126. 

1333.  8.  Little  Bros.  Fertilizer, 
etc.,  Co.  v.  Wilmott,  44  Fla.  166,  hold- 
ing that  there  is  no  error  in  refusing 
to  permit  the  withdrawal  of  a  plea  to 
the  merits  for  the  purpose  of  interpos- 
ing a  plea  insisting  upon  the  statutory 


privilege  of  being  sued  in  some  county 
other  than  that  in  which  the  suit  is 
pending;  Edney  v.  Baum,  (Neb.  1903) 
97  N.  W.  Rep.  252;  Brown  v.  Fish, 
(Supm.  Ct.  Spec.  T.)  40  Misc.  (N.  Y.) 
573 ;  Hamilton  v.  Bell,  (Tex.  Civ.  App. 
1904)  84  S.  W.  Rep.  289;  Barnes  v. 
Western  Union  Tel.  Co.,  120  Fed.  Rep. 
550,  holding  that  an  application  for 
leave  to  withdraw  a  demurrer  and  an- 
swer, in  order  to  insist  on  the  technical 
irregularity  of  service,  will  be  denied 
where  granting  it  would  serve  no  pur- 
pose except  to  delay  the  trial  of  the 
case  on  the  merits. 

6.  O'Connell  v.  King,  (R.  I.  1905)  59 
Atl.  Rep.  926,  citing  22  Encyc.  op  Pl. 
AND  Pr.  1323,  and  supporting  the  whole 
text  paragraph.  See  also  Hamilton  v. 
Bell,  (Tex.  Civ.  App.  1904)  84  S.  W. 
Rep.  289. 
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WITNESSES. 


1998.    n.  PBOcvBiiro  Attbndahce  of  WitvssaES—  1.  Jnrii- 

diotion — b.  Particular  Booies  and  Persons.  —  See  notes  i ,  4. 

8.  Methods  of  Procaring  Attendance  of  Witneiiet  — tf. 

SUBPCENA  —  (l)  Necessity  and  Propriety  —  Sabpona  Duott  Tmui. — 

See  note  6. 

ISSO.     (2)  Issuance  —  (a)  In  Civil  CtMt  —  Bnbpona  IhioM  Teovm. — 
Sje  note  2. 

Wbtn  SnbpcBiia  Duom  Tmuh  It  Improperly  iMiiod.  —  See  note  3. 
(b)  In  Criminal  CaMt  —  ai.  In  General  —  Under  Btatntory  Pro- 
▼iilAM.  —  See  note  6. 

1SS9.     (3)  Requisites  and  Sufficiency — (b)  Xntitlemtnt  of  Writ. 
—  See  note  6. 

1333.     (c)  Kama  of  Partj  Boqniring  BTideneo.  —  See  note  I. 
1335.     (4)  Service  — {%)  VoeoMity  of  Talid  Serrioo. —  See  note  6. 


183S.  1.  Houston  River  Canal  Co. 
V.  Kopke,  106  La.  609. 

4.  Votary  Public.  —  In  re  Raub,  6$ 
Ohio  St.    128. 

e.  Murphy  v.  Russell,  8  Idaho  133. 

1330.  i.  See  Peterson  v.  Mineral 
King  Fruit  Co.,  140  Cal.  624;  Bentley 
V,  People,  104  111.  App.  353 ;  Bentley  v. 
People.  107  111.  App.  245. 

Tht  Court  WiU  Inquire  into  the  Matter 
to  determine  if  the  evidence  appears  to 
be  material,  and  if  not  satisfied  on  this 
point  will  decline  to  issue  the  writ. 
Dancel  v.  Goodyear  Shoe  Machinery  Co., 
128  Fed.  Rep.  753. 

5.  In  re  Edison,  68  N.  J.  L.  494 : 
Matter  of  Lee,  (Supm.  Ct.  Spec.  T.)  41 
Misc.  (N.  Y.)  642. 

0.  Davis  V.  Com.,  77  S.  W.  Rep.  iioi, 
25  Ky.  L.  Rep.  1426;  State  v,  Fairfax, 
107  La.  624  (holding  that  until  an  ac- 
cused person  has  had  the  benefit  of 
compulsory  process  for  securing  the  at- 
tendance of  his  witnesses,  he  cannot  be 
forced  to  trial,  even  on  the  offer  of  the 
prosecution  to  admit  that  the  witness, 
if  present,  would  testify  as  it  is  claimed 
that  he  would)  ;  Whittle  v.  Saluda 
County,  59  S.  Car.  554.  Compare  State 
r.  Berger,  (Iowa  1902)  90  N.  W.  Rep. 
621,  holding  it  to  be  no  error  to  refuse 
process  for  certain  witnesses  for  the  de- 
fendants where  it  appeared  that  the 
testimony  expected  from  them  would  be 
inadmissible. 

No    Onaranty    of    Attend  inoe.  —  The 

11 


constitution,  in  guaranteeing  that  a  de- 
fendant shall  have  compulsory  process 
to  compel  the  attendance  of  his  wit- 
nesses, does  not  guarantee  their  at- 
tendance, nor  more  than  ordinary  dili- 
gence in  serving  a  subpoena.  Smith  v. 
State,  118  Ga.  61. 

Senewal  of  Prooeee.  —  In  Louisiana  an 
order  tor  the  attendance  of  a  witness 
from  a  neighboring  parish  stands  good 
until  revoked,  or  until,  to  the  knowl- 
edge of  the  accused,  such  witness  has 
removed  from  such  parish,  and  such 
order  need  not  be  renewed  at  the  suc- 
ceeding term  or  terms  of  court  when 
the  case  has  gone  over.  State  r.  Fair- 
fax, 107  I^.  624. 

When  Hot  Matter  of  Bight.  —  In  Loui- 
siana, in  criminal  cases,  the  summons 
of  a  witness  from  another  parish  is  not 
a  matter  of  right.  The  applicant  must 
state  on  oath  what  he  expects  to  prove 
by  the  witness,  and  the  judge  has  dis- 
cretion to  determine  whether  the  at- 
tendance of  the  witness  is  indispen- 
sable to  the  trial.  Hence  the  mere 
placing  on  the  clerk's  order  book  of 
directions  to  issue  summonses  is  not  doe 
diligence  in  obtaining  the  attendance  of 
witnesses.     State  v.  Nix.  11 1  La.  8i:». 

1339«     6.    In  re  Haines,  67  N.  5  • 

442. 
1333.     1.    In  re  Haines,  67  N.  J.  L. 

442. 
1335.     6.    In  re  Haines.  67  N.  J.  L 

442. 
74 
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13S6. 
13S7. 
13S9. 

note  I. 
1S40. 


fb)  Where  Kade.  —  See  notes  I,  3. 

fd)  How  Made.  —  See  note  6. 

[f)  Tender    or    Paymeat    of    Feet  —  b 


OItU    Oaiea.  —  See 


WaiTor  of  Bight.  —  See  note  3. 
In  Criminal  Caioi. —  See  note  5* 
1341.    See  note  i. 

(g)  Proof  of  Servioe.  —  See  note  2. 
(5)  Return  of  Writ,  —  See  note  4. 

1344.  c.  Recognizances  to  Appear  in  Criminal  Cases 

—  (i)  In  General —  Jorisdietion  of  Conrt.  —  See  note  4. 

1345.  d.  Attachments  — (0  Necessity  and  Propriety,— 
See  note  4. 

1347.     (2)  Proceedings  for  Attachment  —  (a)  In  General.  —  See 
note  2. 

(b)  Heoeiiity  of  AAdaTit.  —  See  notes  5,  6,  9. 
1351.    TU  HiKBEBINe,  Obstbuctiko,  OB  Bbibibo  Witbbsbbs 

—  Allegationi  of  Indictment.  —  See  note  4. 


1330.  1.  In  Oregon  a  witness  resid- 
ing out  of  the  county  may  be  compelled 
to  attend  by  an  order  from  the  court, 
which  may  be  issued  when  the  party  de- 
siring the  attendance  of  the  witness 
submits  an  affidavit  showing  materiality. 
Burrows  v.  Balfour,  39  Oregon  488. 

Federal  Praotioe.  —  The  provision  of 
the  federal  Bankruptcy  Act  that  no  per- 
son shall  be  required  to  attend  as  a 
witness  before  the  referee  at  a  place 
outside  of  the  state  of  his  residence 
and  more  than  one  hundred  miles  from 
the  place  of  hearing  means  that  no  one 
shall  be  compelled  to  attend  as  a  wit- 
ness at  a  distance  of  more  than  one 
hundred  miles,  and  he  shall  not  be  com- 
pelled to  leave  the  state  wherein  he 
resides.  If  the  witness  lives  at  a 
greater  distance  from  the  place  of  hAr- 
ing  before  the  referee  than  one  hundred 
miles,  or  in  anothe^  state,  his  testimony 
may  be  taken  orally  or  by  deposition  at 
his  place  of  residence.  In  re  Hem- 
street.  117  Fed.  Rep.  568.  See  also  In 
re  Williams,   123   Fed.   Rep.  321. 

3.  State  V.  Huff,  161  Mo.  459. 

1337,  6.  In  re  Haines,  67  N.  J.  L. 
442.  See  also  Egan  v.  Finney,  42  Ore- 
gon 599. 

1330*  1.  In  re  Boeshore,  125  Fed. 
Rep.  651  [quoting  22  Encyc.  of  Pl.  and 
pR.  1339] ;  Pease  v.  Bamford,  96  Me. 
23 ;  Burrows  v.  Balfour,  39  Oregon 
488;  In  re  Kerber,  125  Fed.  Rep.  653. 

1340.  8.  Pope  V,  Kingman,  2  Neb. 
(unofficial)  184,  96  N.  W.  Rep.  519. 


6.  Huckins  v.  State,  61  Neb.  871. 

In  Hew  Jersey  if  the  witness  is  called 
by  the  state  he  is  not  entitled  to  wit- 
ness fees,  but  if  by  the  defendant  he  is. 
See  In  re  Haines,  67  N.  J.  L.  442. 

1341.  1.  When  Poverty  Ko  Ezonae 
—  The  inability  of  a  witness  to  attend 
on  account  of  poverty  which  is  the  re- 
sult of  his  wilful  act  done  with  a  knowl- 
edge that  it  would  result  in  such  inabil- 
ity does  not  purge  contempt.  Huckins 
V.  State,  61  Neb.  871. 

8.  Betnm  by  Deputy.  —  In  Missouri  a 
return  signed  by  a  special  deputy  in  his 
own  name  is  invalid.  State  v,  HufF, 
161  Mo.  459. 

i.  State  V.  Huff,  161  Mo.  459. 

1344*  4.  Ex  p.  Sheppard,  43  Tex. 
Crim.  372. 

1345.  i.  Dallas  v.  Lentz,  (Tex. 
Civ.  App.  1904)  81  S.  W.  Rep.  55. 

1347.  2.  In  Bankruptcy  Proeeedinge 
the  referee  must  certify  the  facts  to  the 
judge  before  an  attachment  can  be  is- 
sued.     In  re   Kerber,    125   Fed.   Rep. 

653. 

6.  See  Dallas  v.  Lentz,  (Tex.  Civ. 
App.  1904)  81  S.  W.  Rep.  SS' 

8.  In  re  Haines,  67  N.  J.  L.  442. 

9.  In  re  Haines,  67  N.  J.  L.  442. 
1351.    4.  Unneoeesary    ATorment. — 

Where  the  charge  intended  is  attempt- 
ing to  intimidate  a  witness  in  the  dis- 
charge of  his  duty,  the  affidavit  need 
not  specify  the  case  in  which  the  wit- 
ness was  called.  Wilson  v.  State,  80 
Miss.  388. 
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1S53.  ym  KscoYS&T  Of  Damages,  FoBniTiratEB,  ob  Psval- 
TIX8  FBOX  DsrATrLinro  Witvsbsbs  —  1.  Remedies  —  timpui  «b 
OaM.  —  See  note  2. 

Aetion  to  B«ooT«r  Pnudty.  —  See  note  6. 

1SA4.  4  Declaration  or  Complaint—^.  Specific  Allega- 
tions —  Xateriality  of  BtMohoo  and  Domago.  -  -  See  note  5. 

1S55.    IX.  Fees  Avo  CoxpxvdATiOK  OF  W1TVS88S8 — 1.  Action 
to  Becoyer  —  Timo  of  Institutiaf  Suit  —  See  note  4. 
Partioi  BofiuidMkt.  —  See  note  6. 
1  S«S6.     9.  Taxation    of   Fees  —  Boqoitltoi  and  Sofieioney  of  Aftdavit 
Snpporting  Applioatioa  for  Taxation.  —  See  note  3. 

1SA7.     GortiilQatoi  or  AffldaTlU  of  Attoodaaoo.  —  See  note  I. 
BiiorotioB  of  Conrt.  —  See  note  2. 


1M9*    9.   See  Nolan  v,  Grider,  135 
Cal.  49. 
6.  Nolan  v,  Grider,  135  Cal.  49. 
1M4«    S.   Nolan  v.  Grider,  135  Cal. 

49. 
1M5.    4.   Appeal    from  Ordnr  Ms- 

allowing  Toot.  —  In  State  v.  Fair,  35 
Wash.  137,  where  the  witnesses  for  the 
defendant  attempted  to  appeal  from  an 
order  of  the  trial  court  disallowing 
their  fees,  the  court  said :  "  As  these 
so-called  appellants  were  not  parties  to 
the  action  at  any  stage  of  the  proceed- 
ing, it  seems  clear  to  our  minds  that 
they  were  not  authorized  by  law  to 
prosecute  an  appeal  from  any  order  or 
judgment  made  or  rendered  by  the  court 
therein.     They  were  simply  witnesses 


at  the  trial  of  the  cause,  and  were 
therefore  in  no  sense  parties  to  the 
action,  or  to  the  ruling  of  the  court 
rejecting  their  claim  for  witness  fees." 

6.  Flint  V.  Hubbard,  16  Colo.  App. 
464. 

1M6.  S.  ContMiti  of  AAdavit  — 
Under  the  Georgia  statute,  a  claim  of  a 
nonresident  witness  for  the  state  must 
be  verified  by  the  witness  on  the  sub- 
poena, and  he  must  distinctly  state  the 
days  of  the  month  of  the  attendance, 
and  the  number  of  miles  traveled.  Free- 
ble  V.  Graves,  114  Ga.  418. 

IMT.  1.  See  Freeble  v.  Graves, 
114  Ga.  4x8. 

S.  Farmer  v.  Stillwater  Water  Co.,  86 
Minn.  59. 


WOODS  AND  FORESTS. 


lStl8«     Criminal  ProMontlooa  for  OntUng  and  Bomoving  Timhor 
Uo  Laadi.  —  See  note  i.  ' 


from  Fa^ 


1858.    1.  Teller  v.  U.  S.,  (C.  C  A.)  113  Fed.  Rep.  J73. 
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1363.  ni.  Dbglabatiov  ob  Coxplaiitt  —  1.   In  General  — 
a.  Sufficiency  of  Common  Counts  under  Codes  and  Prac- 

TICE  Acts.  —  See  note  i. 

1364.  c.  Joinder  of  Counts  and  Causes  of  Action  — 

(i)  Joinder  of  Counts.  —  See  note  i. 

1369.    d.  Election  Between  Counts.  —  See  note  i. 

2.    Sequisite    Averments  —  a.    In    General.  —  See 
note  2. 

1366.  b.  That  Labor  Was  Performed  at  Defendant's 
Request.  —  See  note  3. 

d.  That  Defendant  Promised   to    Pay.  —  See 
note  6. 

1367.  /.  Averments  as  to  Performance.  —  See  note  7. 


1363.  1.  Demnrrable  Petition.  —  In 
an  action  by  a  county  officer  to  recover 
the  reasonable  value  of  his  services,  the 
petition  is  demurrable  if  it  shows  that 
his  compensation  is  a  salary  to  be  fixed 
by  the  board  of  supervisors  but  ignores 
that  fact  and  seeks  to  recover  upon  a 
qwintum  meruit.  Yandell  v.  Madison 
County,  8t  Miss.  288. 

1364.  1.  See  Brown  v.  Woodbury, 
183  Mass.  279. 

1365.  1.  Striking  Out  Connt  %t  Close 
of  Evidenoe.  —  In  Brown  v,  Woodbury, 
183  Mass.  279,  the  plaintiff  was  allowed 
at  the  close  of  the  evidence  to  strike 
out  his  count  based  on  an  affirmance  of 
the  contract  and  rely  upon  the  one 
based  on  a  disaffirmance. 

S.  For  Complainti  Held  BniAeient  in 
Qeneml,  see  Hartsell  v.  Masterson,  132 
Ala.  275 ;  Noyes  Carriage  Co.  v.  Rob- 
bins,  31  Ind.  App.  300,  in  which  latter 
case  the  complaint  was  held  to  be  suffi- 
cient when  questioned  for  the  first  time 
on  appeal  though  a  bill  of  particulars 
filed  therewith  furnished  no  aid  in  con- 
struing the  pleading. 

A  Petition  Ii  Inraffleient  if  it  fails  to 
set  forth  the  character  of  the  services 
rendered  or  to  allege  by  whom  or  under 
what  contract  or  authority  they  were 
rendered.  Sidway  v.  Missouri  Land, 
etc.,  Co.,  163  Mo.  342. 

1366.  8.  Snfident  Allegation. —  An 
allegation    that   the   plaintiff   had    per- 

1 


formed  the  work  for  the  defendant  "  at 
its  instance  and  request,"  is  sufficient 
without  further  stating  the  character  of 
the  evidence  on  which  he  would  rely  to 
show  that  the  services  were  rendered 
under  a  contract  with  the  defendant. 
Columbus,  etc.,  R.  Co.  v.  Gaffney,  65 
Ohio  St.  104. 

6.  Sloan  v.  Dale,  90  Mo.  App.  87. 

Ayerment  of  Faeti  BniAeient.  —  For  a 
petition  held  to  be  sufficient  to  support 
a  recovery  for  services  rendered  to  the 
defendant  under  the  latter's  promise  to 
will  all  his  property  to  the  plaintiff,  see 
West  V.  Dark,  28  Tex.  Civ.  App.  i. 

An  Omiision  to  Allege  a  PromlM  to  Pay 
does  not  render  the  declaration  demur- 
rable under  Code  Va.  1887,  9  3272. 
Newport  News  v.  Potter,  (C.  C  A.)  122 
Fed.  Rep.  321. 

1367*  7.  Aarnes  v.  Windham,  137 
Ala.  513 ;  Gullett  v.  Gullett,  28  Ind.  App. 
670. 

Where  the  Complaint  Boee  Vot  Oonnt  on 
a  Special  Gontraet  it  need  not  allege  that 
the  plaintiff  has  performed  on  his  part. 
See  Noyes  Carriage  Co.  v,  Robbins,  31 
Ind.  App.  300. 

ATonnent  of  Readineii  to  Perferm. — 
Where  recovery  is  sought  upon  the 
breach  of  the  contract,  and  not  upon  the 
contract  as  such,  it  is  not  necessary  to 
allege  a  readiness  and  willingness  to 
perform.  Marx  v.  Miller,  134  Ala. 
347. 
177 
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1S68.    A.  Description  of  Services  Performed  —  (i)  Im 

GemraL  —  See  note  3. 

1S60.    (5)  Bill  of  Particulars.  —  See  note  4. 

1570.  j.  That  Defendant  Accepted  Work  and  Was 
Benefited  Thereby.  —  See  note  2. 

/.  That  Sum  Claimed  Is  Due  and  Unpaid.  —  See 
note  4. 

1571.  n.  Theory  of  Case  — wuiii»  upon  Quuttua  wkvxx  « 
^mUI  CMtTMt.  —  See  note  i. 

1S7S.  17.  DX71VDAVT*8  PUUUVm  —  3.  Auwor  —  Pvtimltf 
IkMU  tp  B«  AlUf«d.  —  See  note  i . 

1574.  VL  AxiVBKXVTS  —  1.  In  a«a«nl.  —  See  note  4. 

1 575.  TIL  Ayxbmx VT8  avb  Pboov  —  Yariavcx  —  1.  Admii- 
tibility  of  BTidenoe  ondar  Plaadings  —a.  Where  Action  Is  upon 
Common  Counts.  —  See  note  5. 

1576.  b.  Where  Plaintiff  Declares  Specially.  —  See 
note  I. 

1577.  8.  Yarianee  and  Failure  of  Proof —  a.  In  General.  ^ 
See  note  3. 

1578.  c.  Proof  of  Special  Contract  under  Aver, 
ments  of  Quantum  Meruit. —  See  note  2. 

d.  Proof  of  Quantum  Meruit  under  Averments 
OF  Special  Contract.  —  See  note  3. 


IMS*  8,  Se«  Sidway  v.  Missouri 
Land,  etc.,  Co.,  163  Mo.  34a. 

184NI.  4.  Tb«  Proof  It  Conflncd  to  th« 
ItaHS  ttotid  in  the  bill  of  particulars. 
Morrisette  v.  Wood,  laS  Ala.  505. 

1370.  t.  Sec  Rosldlly  v.  Steigers, 
96  Mo.  App.  576. 

4.  Bacon  v.  Chapman,  8$  N.  Y.  App. 
Div.  309,  holding  that  the  fact  that  non- 
payment is  an  affirmative  defense  under 
the  New  York  practice  does  not  dis- 
pense with  an  allegation  of  nonpayment 

18T1,  1.  Cosgrove  V.  Burton,  (Mo. 
App.  1904)  78  S.  W.  Rep.  667.  Sec 
also  Gullett  v.  Gullett,  a8  Ind.  App. 
670. 

For  ATormanti  Hald  to  Ihow  %  Qiumtna 
Xtruit  see  Noyes  Carriage  Co.  v.  Rob- 
bins,  31  Ind.  App.  300. 

13T3,  1.  Tkftt  fltfTlMt  Wort  Ban- 
dtrtd  Tolontarily,  to  be  available  aa  a 
defense,  must  be  pleaded,  and  it  cannot 
be  proved  under  a  general  denial. 
Schroeder  v,  Schroeder,  119  Iowa  67. 

13T4.  i.  A  Promltt  to  Pay  may  be 
alleged  by  way  of  amendment  at  the 
close  of  the  testimony.  Morrissey  v, 
Faucett,  28  Wash.  52. 

137A.  I.  Harrison  v.  Hancock, 
(Neb.  190a)  89  N.  W.  Rep.  374;  Shirk 
V.  Brookfield.  77  N.  Y.  App.  D>.  J95; 


Newport  News  cr.  Potter,  (C.  C  A.)  ua 
Fed.  Rep.  321. 
Cbntraot  iBTtUd  uadtr  8tat«U  of  ftenda. 

—  See  Snyder  v.  Neal,  129  Mich.  692, 
8  Detroit  Leg.  N.  1142;  Re3molds  v. 
Reynolds,  74  Vt.  463. 

iTldtntt  of  Impljod  Otntratt  —  Where 
the  plaintiff  seeking  to  recover  on  a 
gwtntMtn  meruU  avers  that  the  work 
was  done  for  the  defendant  "at  its 
instance  and  request,"  it  is  competent 
for  him  to  offer  in  evidence  the  circum- 
stances under  which  he  did  the  work  to 
prove  an  implied  contract.  Columbus, 
etc.,  R.  0>.  V.  Gaffney,  65  Ohio  St.  104. 

1379.  l.  Shmilovits  v.  Bares,  75 
Conn.  7x4;  Cosgrove  v.  Burton,  (Ma 
App.  1904)  78  S.  W.  Rep.  667. 

1377.  S.  FaUart  to  Ftort  tkt  Bta- 
ttnablt  Taint  of  the  services  or  that 
there  was  an  agreement  for  compensa- 
tion will  prevent  a  recovery  under  a 
guoHtum  mermt  count.  Salsstein  v. 
Kleinberg,  (Supm.  Ct  App.  T.)  88  N. 
Y.  Supp.  loii. 

1378.  9.  Shirk  v.  Brookfield.  77  N. 
Y.  App.  Div.  295. 

8.  In  Aetioii  toBaforotHtduudo^Idtt. 

—  Hawkins  v.  Chambliss,  116  Ga.  813: 
Storer  v.  Boggs,  (Neb.  190a)  91  N.  W. 
Rep.  555. 
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1379.    e.  Where  Declaration  Contains  Both  Special 
AND  Common  Counts.  —  See  note  i. 

yni.  Tbial  ~  1.  Borden  of  Prool  —  See  note  3. 

2.  ProTinee  of  Conrt  and  Jury.  —  See  note  8. 

3.  Instructions.  —  See  note  i . 
6.  Verdict  and  Findings.  —  See  note  2. 
IX.  Set-off,  Becoupxevt,  ahd  Couvtsbolaix.  —  See 


1389. 
1381. 
1389. 

note  3. 


1379.  1.  Shirk  v,  Brookfield,  77  N. 
Y.  App.  Div.  295. 

S.  See  Morrill,  etc.,  Constr.  Co.  v, 
Boston,  186  Mass.  217. 

S.  Voerster  v.  Kunkel,  86  Mo.  App. 
194;  Strother  v,  De  Witt,  98  Mo.  App. 
293 ;  De  Cesare  v,  Flauraud,  69  N.  Y. 
App.  Div.  299. 

13S0.  1.  Most  Be  Pertinent  to  lainei 
and  Evideaee.  —  Sidway  v,  Missouri 
Land,  etc.,  Co.,  163  Mo.  342 ;  Meyers  v. 
R.  C.  Greer,  etc..  Realty  Co.,  96  Mo. 
App.  625 ;  Harris  v.  Harwell,  (Tex.  Civ. 
App.  1902)  71  S^^W.  Rep.  791. 

Ae  to  Volnntary  Servioee.  —  Where 
there  were  in  evidence  numerous  writ- 
ten admissions  by  the  plaintiff  that  his 
services  were  gratuitously  rendered  and 
no  substantial  evidence  to  overcome 
such  admissions,  it  was  held  that  there 
was  no  basis  for  an  instruction  that  the 
burden  was  on  the  defendant  to  show 
that  **  said  services  were  gratuitously 
performed."  Sidway  v,  Missouri  Land, 
etc..  Co.,  163  Mo.  342. 


As  to  Amount  of  Plaintiffs  BeooTory.  — 

It  is  erroneous  to  charge  under  a  quan- 
tum meruit  count  that  the  jury  may 
award  to  the  plaintiff  such  amount  as 
it  deems  fair  and  reasonable,  without 
limiting  such  amount  to  the  reasonable' 
value  of  the  services  actually  per- 
formed. Kaufman  Advertising  Agency 
V,  Snellenburgh,  (Supm.  Ct  App.  T.) 
43  Misc.  (N.  Y.)  317. 

Use  of  Diqnnctiye.  —  An  instruction  in- 
voking the  use  of  the  disjunctive  is 
erroneous.  Strother  v,  De  Witt,  98 
Mo.  App.  293. 

13§1.  S.Verdiot  Greater  than  Amouit 
Demanded.  —  In  Indiana^  where  a  ver- 
dict was  returned  for  an  amount  greater 
than  that  demanded,  and  there  was  evi- 
dence in  the  record  justifying  such  a 
verdict,  it  was  held  that  the  complaint 
would  be  deemed  to  be  amended  in  that 
respect.  Noyes  Carriage  Co.  v.  Rob- 
bins,  31  Ind.  App.  300. 

1393.  8.  Decker  v.  School  Dist. 
No.  2,  loi  Mo.  App.  115. 
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